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LICENSED ATTORNEYS

I, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following individuals were admitted
to the practice of law in the State of North Carolina:

On July 29, 1987, the following individuals were admitted:

DAVID JOSEPH WALKER ........... Matthews, applied from the State of Kentucky
NANCY MOBERLY VALMASSOL .............. Raleigh, applied from the State of Ohio
ROBERT S. PIERCE ........... Winston-Salem, applied from the State of New York

2nd Department
PATRICIA A. MOYLAN .................... Raleigh, applied from the State of Ohio
CHARLES EDISON SMITH ........... Durham, applied from the District of Columbia
DESIREE PARK DENTON ......... Chapel Hill, applied from the States of Tennessee

and Illinois

Given over my hand and Seal of the Board of Law Examiners this 30th day of
July, 1987.

FreED P. PArkeR III
Executive Secretary
Board of Law Examiners of
The State of North Carolina
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LICENSED ATTORNEYS

I, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named persons duly
passed the examinations of the Board of Law Examiners as of the 22nd day of
August, 1987, and said persons have been issued certificates of this Board:

PAUL JETER ADCOCK . ..ottt et et et et e e Sanford
GREG CHARLES AHLUM . ... ...\ttt Winston-Salem
TERRY M. ALBRIGHT .. ...ttt Winston-Salem
ALESIA RAE ALPHIN ... .. . e e Durham
THOMAS DEAN AMOS . ..ottt e Greensboro
ALLAIN CHARLES ANDRY IV .. ... ... .. Charlotte
MARY CATHERINE ANDRY .. ............c.oiiiiiinianiinnnnn, Saratoga, California
JOSEPH EDWARD ANTHONY . .. ... ittt Durham
PATRICIA BLAIN ANTHONY ... ..ttt e e Selma
SUE E. ANTHONY ...ttt e e e Raleigh
JOHN ROBERT ARCHAMBAULT ... ... ittt ittt Durham
KATHLEEN MARIE ARUNDELL . . ... otttttt ittt e et i Charlotte
CYNTHIA WOODALL AVRETTE .. ...\ttt Lillington
EDWIN PATE BAILEY . ... ittt i Raleigh
TRACE L. BAREFOOT ... ...\t Carrboro
DAN TAYLOR BARKER, JR. .. ... ... i Fayetteville
JIMMIE RODGERS “SAM" BARNES .. .. ... ... 0 Murfreesboro
KENNETH NANCE BARNES .. ... ... . s Durham
ELIZABETH A. BARNHILL .. ...ttt Wilmington
ROY JAMES BAROFF . ... ...\ttt Chapel Hill
PHILIP WAYNE BARTON . ... .. ... . i Fayetteville
MICHAEL STANLEY BATTS ... . ..o Rocky Mount
EDITH MARIA BAXTER ... ..ottt e Chapel Hill
JOSEPH E. BENDER, JR. ... .\ \tttit ittt Chapel Hill
THERESA MARIE BENDER . .. ... ... ..ttt Winston-Salem
D. RANDALL BENN . ..o Durham
MITCHELL J. BENOWITZ ... ...\ttt Chapel Hili
ANDREW DAVID BOCK ... ... e Angier
JAN YARBOROUGH BOSTIC ...\ ciitttti i Lexington
WAYNE SHELTON BOYETTE .. ... i ittt Wilson
DAVID G. BRADSHAW . ...ttt e e Durham
JAMES FRANKLIN BRADSHER ... ..\ttt Milton
BARBARA EDWARDS BRADY .. ... ittt Elkin
SUSAN ELIZABETH BRAY . ... ... . . it Reidsville
JENNIFER ANN SPENCER BREARLEY ... ..........c.ccoinieiininiinnnecnn, Chapel Hill
JOHN BERNARD BRENNAN .. ...........0vtienninnnanns Charlottesville, Virginia
MARTIN MICHAEL BRENNAN, JR. . . ... ... i Raleigh
CHARLES RAYMER BRIGGS ... .. ...\ Winston-Salem
LUTHER JOHNSON BRITT III .. ... . . e Benson
THOMAS MCAVOY BRITTAIN, JR. ... ... . i Hendersonville
CATHERINE EDGERTON BROTHERS . ... .. ..0vviriiinnaaineaans LaGrange
DONALD MITCHELL BROWN, JR. .. ... .. ... Plymouth
MAYNARD MOORE BROWN . . ... ... e Wilmington



LICENSED ATTORNEYS

TONOLA D. BROWN ... ... Burlington
THOMAS WILEY BRUDNEY ... ... ... ..., Palo Alto, California
JOE BUCKNER . .. ... Chapel Hill
JOSEPH ORWIN BULL ... ... ... . ... . i Raleigh
WILLIAM REGAN BURTON ... ... .. ... . ... . . i Chapel Hill
TOM BUSH . ... ... Fort Lauderdale, Florida
JAMES KENNETH BUTLER III .. ... ... . ... . .. i Raleigh
BARBARA MARY CALDWELL ... ...\ttt Wilmington
MARGUERITE HINES CAMERON ... ............couiiiineaniiin.. . Morehead City
AMANDA CAROL CANTRELL . ... ..ottt Chapel Hill
JOHN EDWIN CARGILL II ... ... ... . . Lillington
PATTIE SUE CARTWRIGHT .. ... .. ...ttt Winston-Salem
KIMBERLY FRESHWATER CATHERS .. ................ ... .....cooiioun.. Mt. Airy
LLOYD CAMERON CAUDLE, JR. ... .. ... it Charlotte
JAMES PERCY CAULEY III . ... . ... Coats
DARRELL BROWNING CAYTON, JR. ... .. .. i Aurora
MICHAEL RAY CHANDLER . ... ...\ ittt Greensboro
WENDY S. CHRISMON . ...ttt ettt e Durham
MARGARET CREASY CIARDELLA .. ..........0 ittt Chapel Hill
STUART F. CLAYTON, JR. ... .. . Hickory
BRIAN EDWARD CLEMMONS ... ... .. ittt Wilmington
JUDY CAROLYN COGGINS . ... .ottt Raleigh
JAMES CARLTON COLE . ... ... ittt Hertford
CALVIN EDWARD COLEMAN . ... .. ... ..., Winston-Salem
DONNA MARIA COLEMAN . ... ...t Chapel Hill
JOSEPH MCKINLEY COLLINS ... ... ... .. Buies Creek
ERNEST LEE CONNER, JR. . ... .. ... e Greenville
JOHN KEENER COOK . .. .. .ottt Wake Forest
WILLIAM HOOPER COWARD . ... ... . .. ..ttt Sylva
AARON DALE COWELL, JR. . ... ... 0ot Snellville, Georgia
BARRY LYNN CREECH .. ... ...t Smithfield
SUSAN DAVIS CROOKS .. ...\ttt Buies Creek
RICHARD ANDREW CULLER .. .. ......iiiiiiieiiiaainraans High Point
GREGORY STEPHEN CURKA . ... ...\ttt eaans Winston-Salem
GEORGE BULLOCK CURRIN ... ... ... ... i Henderson
THEODORE SIMEON DANCHI ................................. Valparaiso, Indiana
ROBERT TALBOTT DANFORTH .. ..........0. it Tulsa, Oklahoma
DEWITT W. DANIELL ... ... ... Asheville
CHERYL LYNN DANIELS ... ...ttt Rocky Mount
JANICE LYNN DAVIDOFF .. .. ...ttt Durham
SHELLEY HARTLEY DESVOUSGES .. ... ... ...ttt Raleigh
JOAN BRIDGERS DINAPOLI . ...... ... . . i Durham
LINDA MARIE DIPASQUALE . .................. ..... North Tonawanda, New York
MIRIAM ANN DIXON ... . Belmont
LisSA ANDREW DUBS . ... ... Hickory
TIMOTHY MARK DUNN . ... .. Coats
SUsAN KUHN ELLIS .. ... ... .. . i High Point
MARILYN ELLISON ... ... ... e Raleigh



LICENSED ATTORNEYS

TRUDY ALLEN ENNIS ... ... .. .. . Chapel Hill
ANNE MAYO EVANS .. ... ... Fayetteville
ORREN BETH FALK ... ... ... e Greensboro
LINDA VALERIE LEE FALLS . ... ... ... i Greensboro
RICHARD L. FARLEY ... .. e e Garner
LISA ANN FINGER ... ... ittt e e e Lincolnton
WILLIAM WALLACE FINLATOR, JR. . ... ......... ... . ... ... ...... Raleigh
WILLIAM PERRY FISHER IT ... ... ... .. ... . .. ... .. .. Winston-Salem
ANDRE KATRETT FLOWERS .. ... .\oititein e Wadesboro
JOHN RANKIN FONDA ... . . i e Durham
STEVEN BRIAN FOX .. ... . ... . i Winston-Salem
JOHN CALHOUN FRUE . ... ... .. i Asheville
SANDOR J. FREEDMAN . ... .. ... . i e Cedar Grove
KIP ALLEN FREY .. ... . e Durham
HENRY E. FRYE, JR. ... ... Durham
JEFFREY LEE FURR ... .. ... .. . . s Winston-Salem
EpDWARD RUSSELL GAINES IIT ........ ... .. ... .. ... ... ... Ludington, Michigan
WILLIAM LEON GARDO IT ... ... .. ... . Forest City
J. BOYCE GARLAND, JR. ... .. it Gastonia
PETER KEVIN GEMBORYS . ... .\ttt e Jacksonville
DOUGLAS RONALD GHIDINA .. ... ittt Peoria, Illinois
TIMOTHY SCOTT GOETTEL ... .\t ioeeeiite e Earlysville, Virginia
ANNE ELIZABETH GOODWIN ... ... ...ttt Fairfax, Virginia
ELLEN BAILEY GORDON . .. ...ttt Winston-Salem
THOMAS JAMES GORMAN . ... .\ttt e e Charlotte
RICK LAWRENCE GRIFFIN .. ... ..ttt Williamston
EUGENE STEVEN GRIGGS .. . ...ttt Kannapolis
ALVIN ELLIS GURGANUS II .. ... ... ... Swansboro
C. LYNN GWALTNEY ... oottt et e e New Bern
CATHY J. HAGEWOOD .. ..o Carrboro
SANDRA J. HAIRSTON . .. ... i e Walnut Cove
RACHEL BROWN HALL ... ... . . e Lumberton
WILLIAM FREDERICK HALL .. ... ... . ... .. . i Raleigh
THOMAS BARCLAY HALLER, JR. ............... ... . ovviuion.. Pulaski, Virginia
MARY MOORE HAMRICK .. ...t Shelby
BRADFORD SCOTT HANCOX ... . ... e Dunn
MILDRED T. HARDY .. ... e s Durham
RACHEL YONGUE HARPER ... ....... ... Columbia, South Carolina
PATRICIA MCGUIRE HATFIELD .. ... .. ...ttt Chapel Hill
JoHN ALEXANDER HAUSER II .. ... ... .. ... . ... .. ... ... .. ... . ... Carrboro
DEBORAH L. HAYES .. ... ... ... ... ... ... ... .. .. Virginia Beach, Virginia
CHARLES C. HENDERSON . ... ... ..\ttt Trenton
HOLLY JAN HICKMAN . .. .. e Charlotte
JACK BREMER HICKS ... ... ... i Austin, Texas
MELISSA HELEN HILL ... ..o e e e Asheville
RANDOLPH JAMES HILL ......... ... ... . . ... Winston-Salem
SHERRI SPRADLEY HINNANT . .. ... ittt Durham
BoBBY DARRELL HINSON .................. ... ........ Lancaster, South Carolina
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CATHY ANNETTE HINTON . ... .. . . .. e Goldsboro
MELANIE ANN HITE ... ... .. . e Greenville
DAVID KENT HOLLEY .. ... ... ... . .. . . ... Winston-Salem
JACK SPAIN HOLMES ... ... ... ... ... ... i Williamsburg, Virginia
CHARLES MARK HOLT . ... ... . . . .. . . . i Fayetteville
LEWIS HOUGHTALING . ... ...ttt ittt Asheville
GENEVIEVE MAXWELL HOWARD . ..... ... .. ... ... . i, Statesville
H. LLOYD HOWARD . ... ...t Chesterfield, South Carolina
MICHAEL GLENN HOWELL . ... ... ... .. ... i Yadkinville
JEFFREY CHARLES HOWLAND ........ ... ... ... ... ... Winston-Salem
PALMER EUGENE HUFFSTETLER, JR. ... ...... ... .....0cvuurvo.. Winston-Salem
JANE RANDALL HUGHES .. ... .. ... . . ... i Asheboro
MICHAEL SHAW HUNTER .. ..... ... ... ..o, Winston-Salem
R. CHRISTOPHER HUNTER . ... ... it e Durham
GREGORY DONALD HUTCHINS . .. ... ittt e Coats
STEPHANIE LEIGH HUTCHINS .. ... ... ... Winston-Salem
ROBERT LAWRENCE INGE ... ... ... . .. i Buies Creek
ANGELA DENISE INGRAM .. ... ... ... . . .. Winston-Salem
DEBRA RAE GIBSON JARRELL ... ... ..ottt Winston-Salem
WALTER INGRAM JENKINS III .. ... . . . Biscoe
WILLIAM ANDREW JENNINGS . . ... .ttt Wilkesboro
MAOLA JONES . ... Raleigh
EVIA LAVERNE JORDAN .. ... ...ttt e Durham
CHRIS MICHAEL KALLIANOS ... ... ..ot Chapel Hill
GREGORY MASON KASH . ... .. . i Wilmington
CHARLES MATTHEW KEEN ... ... .. ... . i Chapel Hill
DAVID CULVER KEESLER . .. ...\ttt e Charlotte
JOHN RICHARD KELLER . ... .. . e e Durham
ELIZABETH BRIGHAM KILBY ... ... ... i Buies Creek
GEORGE DOUGLAS KIMBERLY, JR. .. ... ... it Mocksville
WILLIAM B. KIRK, JR. ... ... ... Owensboro, Kentucky
BYRON BARNES KIRKLAND ... ... ittt Goldsboro
JoeEL LEMUEL KIRKLEY IIT ... .. ... ... . . .. Charlotte
EMIL WILLIAM KRATT .. ... .. e Winston-Salem
WARREN RICHARD LACKEY .. ... ... ... ... ... ..., High Point
BRIAN D. LAKE . ... Winston-Salem
MICHELLE COULTER LANDERS ... ....................... ... Lexington, Kentucky
PETER EDWARD LANE . . ... ... ... . .. i Rutherfordton
CHARLES DAIGH LANSDEN .. ... ... ... . ... ... Memphis, Tennessee
KAREN JORDAN LEA .. ... . Charlotte
SUSAN ML LEBOLD . ... oottt e Charlotte
DAVID M. LEDBETTER ... ...\ttt Chapel Hill
LEON HARVEY LEE, JR. ... ... . Winston-Salem
JOHN DAVID LEIDY ... ... Winston-Salem
FRANCES ELIZABETH LEONARD .. .. ... ...ttt Burlington
GREGORY KEMP LILES .. ... .. . . . .. . i Burlington
DARWIN LITTLEJOHN .. ... e Winston-Salem
BENITA A. LLOYD .. . e Dunn
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GARY L. LOFLIN ... . Charlotte
MARGRET LOLLIS ... ... Chapel Hill
ROBERT WILBURN LONG, JR. ... ... . e Eden
SCOTT CHARLES LOVEJOY ... ... . .t Chicago, Illinois
JOSEPH FRANKLIN LYLES . ... ... . e i Dunn
CHRISTY TOWNLEY MANN ... . ... e Pineville
LISA JAMES MANSFIELD .. ...ttt Raleigh
MARTHA LYNN MARSHBANKS ... .. ... i Buies Creek
JOHN PARKER MASON . ... ... .. e Durham
CHARLES DAVID MAST ... .. . Smithfield
KARLA DAWN MATTOX ... ... .. i Winston-Salem
HARRIET BOWDRE MAYS . ... ... .. .. . .. .. . . .. Hendersonville
JOHN FOSTER MCCUNE . ...... .. .. . . .. .. Winston-Salem
TobD EARL MCCURRY .. ... ... .. i Chapel Hill
CATHERINE THOMAS MCGEE . ............ ... ... ........ Charlottesville, Virginia
DAVID J. MCGRADY ... .. Durham
GREGORY PHILLIP MCGUIRE ... ........ ..ottt Chapel Hill
TERESA ANN MCHUGH ... ... ... . ... . ... . . i Chapel Hill
ROBERT GIBBON MCINTOSH . ...... ... . . . . i Charlotte
JOHN GOODE MCJUNKIN ... .. i Cincinnati, Ohio
ANN DEE MCLEAN . ... . . e Conover
JOHN AYCOCK MCLENDON, JR. ... .. ... ... i Carrboro
TIMOTHY LEAHY MCMAHON ... . ... .. .. .. .. ... .. St. Louis, Missouri
JAMES DANIEL MCNATT .. ... ... . ... . ... oo, Morganville, New Jersey
KENNETH PERRY MCNEELY ... . ... e Charlotte
JOHN DAVID MIDDLEBROOK . ... ..., Winston-Salem
ALAINE YOUNG MILLER .. .......... 0t Sewickley, Pennsylvania
JAMES KEVIN MILLIKEN ... ... ... ... .. ... Ann Arbor, Michigan
TONI IVETTE MONROE . ... ... it e Southern Pines
ROBERT CARSON MONTGOMERY ... .. ... . it Charlotte
JOHNNY ROYCE MORGAN . ... .. e Benson
TERESA LYNN MURPHY ....... ... . i, Winston-Salem
JUDITH THOMAS NAEF . ... ... ..t i Midlothian, Virginia
ANN MASON NEILL .. ...t e Fort Pierce, Florida
MARTHA ANN NEW . ... . e Winston-Salem
PAUL ANTHONY NEWTON .. ...ttt e Wilmington
LINDA MONETTE NIXON ... ... e North Wilkesboro
CHARLES HOWARD NYE . ... ... . i e Durham
JOHN FRANCIS OQATES, JR. ... ... i Durham
CINDY GRIEVES OLIVER .. .......... '\t Winston-Salem
JOHN MILTON OLIVER .. ... ittt s Winston-Salem
JULIE ANN ONTKO .. ..ot Winston-Salem
JOHN W, ORMAND III .. ... ... .. . Wilmington
WILLIAM LINDSAY OSTEEN, JR. .. ... o\t Greensboro
KENDALL HILL PAGE ... ... ... . ... Chapel Hill
DOUGLAS TODD PARIS . ... e e Salisbury
MICHAEL JOSEPH PARKER . ....... ... ..ottt Winston-Salem
SHARON LEE PARKER . ... .. .. e Winston-Salem



LICENSED ATTORNEYS

FRANK CALDWELL PATTONIII . ... ... .. ... ... .. .. ... ... . ... Chapel Hill
ELIZABETH SUSAN PAYNE ... .. ... .. . ... i Chapel Hill
JAMES K. PENDERGRASS, JR. .. ...\ttt ittt Sanford
KERMIT CLAY PENDLETON . .. ...ttt i Lincolnton
DAVID EUGENE PERRY ......... ... ... ... .. ..o, Martinsville, Virginia
GILES SINGLETON PERRY ... .. ...\ttt Raleigh
MARK A, PERRY .. .. it e Durham
ELIZABETH CLEMENTINE PETERSON ... ......................... ... Raleigh
MICHAEL D. PETTY ... . .. e s Chapel Hill
MARY SUSAN PHILLIPS ... .. ...ttt Wallace
SHEENA EVANS POE ... ... ... . . . e Clemmons
CHARLES WILTON POOLE . ....... .. ... Winston-Salem
REBECCA ARNESON PRESSLY .. ...... ... ... oo, San Antonio, Texas
SHERRY DEW PRINCE . ... ... .. .t e Erwin
LORI ELIZABETH PRIVETTE ... ..., Kannapolis
EDWARD KNOX PROCTOR V .. ... . ... s Raleigh
RICHARD LEE RAINEY ... ... .. ... i Newark, Delaware
DAVID JOHNSON RAMSAUR .. ... .. .. e Lumberton
JULIE IRENE RAMSEUR .. ...\ttt e e e Landis
JOSEPH LANE RAY . ... ... ... i Fuquay-Varina
JEANIE RENAE REAVIS ... ... .. . . i, Hamptonville
JOSEPH KENNETH LEWISOHN RECKFORD ... .........0ouuuunnnnnnnnnnns Chapel Hill
BRIAN CHRISTOPHER REEVE .. ... ... ... . . i, Chapel Hill
GINA LEA REYMAN .. . e e Pittsboro
SUSAN ELIZABETH RHODES . . .. ... ittt Carrboro
WiLsoN PoRTER RHOTON III ... ... .. ... .. ... ... ... ... .o .. Mount Holly
KENNETH BRIAN RICHARDSON ... ... ... ... ...t Chapel Hill
GERALD K. ROBBINS . ...ttt Winston-Salem
SUSANNE MARIE ROBICSEK . ... ..... ...ttt Charlotte
JAMES EARL ROGERS . . ... ... . .. . i Durham
JEFF DANIEL ROGERS .. ... . ...\ttt Buies Creek
EpwARD KEITH ROTENBERRY .. ... ....................... Kimball, West Virginia
KENNETH BRUCE ROTENSTREICH ... ....................... Birmingham, Alabama
VICKI BROWN ROWAN ... ... ... . .. . i Austin, Texas
ANN INGLE RUCKER . ... .ot Greensboro
ASHLEY S. RUSHER . ... ..\ ittt e Winston-Salem
DAVID SCOTT RUSSOTTO . ..ottt e e Winston-Salem
GARY FRANCIS RZASA ... ... .. ... i Gainesville, Florida
ANTHONY AVGERINOS SAFFO ... ... ..ottt Wrightsville Beach
SHARON CYNTHIA SAMEK .. ... ...ttt Palo Alto, California
KELLY ANN SAUNDERS . ... .ottt Springfield, Virginia
FRANK ALAN SCHILLER . ... ........ovuiiiinnanoa. Myrtle Beach, South Carolina
KIMBERLEE SCOTT ... .o\ttt ettt e e e e s Denver
CARL DOUGLAS SEMMLER . ... ...\ttt e Greensboro
GLENN A. SHEARIN . ... ...ttt Fayetteville
L01S LINEBERGER SHEPHERD . ... .. ...\ttt e Dallas
CHARLES B, SIMMONS, JR. ... ..ot St. Albans, West Virginia
WENDY JOAN SIMPSON ... .. it e Tarboro
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LISA RENEE SINGER . ... ...\ttt e Greensboro
HELEN RANEE SINGLETON . ....... 0ttt Washington
DONNA DREW SISSON . ........ooiiiiiiiiiiiian Fincastle, Virginia
JULEIGH SITTON . ...ttt e Morganton
WILLIAM THOMAS SKINNER IV ... ... .. i Littleton
ALLEN DAVID SMITH ... ... Fayetteville
AMY LEIGH SMITH . ... .ttt e e s Lexington
CAROLYNE WARD SMITH ........... ..t Danville, Virginia
WILLIAM CARR SMITH, JR. .. o\ttt Wilson
NICKOLAS JOSEPH SOJKA, JR. ...... ... .., Afton, Virginia
VALERIE BLANCHE SPALDING ... ...ttt Buies Creek
LAWRENCE D. SPERLING . ..... ... 000ttt Chapel Hill
JOHN WILLIAM SPOTTS . ... ottt Norcross, Georgia
KARIN LYNN STANLEY . ...\ttt ittt it e et e e s Shallotte
CHARLES THOMAS STEELE, JR. ... ... .0\ttt Burlington
CHERYL D. STEELE ......... ...ttt Chapel Hill
ELIZABETH STEVENS . ...\ttt ettt ettt e e Durham
SHERRI SIMPSON STOIOFF . ... ...\ttt ettt e Pittsboro
GEORGE EDWARD STORY . ... .. ittt Dunn
LINDA JAYNE STOWERS .. ...\ttt Winston-Salem
EMILY WILLIAMS STREETT . ..ottt e tir vt Winston-Salem
ELIZABETH NINA STRICKLAND .. ..., Chapel Hill
BOBBY JOE STRICKLIN . . ...\ttt ittt ettt e Havelock
WILLIAM RICHARD STROUD, JR. . ... ... oot Raleigh
CHERYL M. SWART . ... ...t Chapel Hill
PETER ALAN TANNENBAUM ... ...\ttt Greensboro
JEFFREY ALLEN TAYLOR ... ... it iy Dover
LUTHER EDDICE TAYLORIII . ... ... ... . .. . Faison
WANDA BLANCHE TAYLOR ... ...ttt Plymouth
ANNE FERRELL TEAM . ... .. .. ..ot Lexington
WANDA JOY TEMPLE .. ...ttt it ie et e Mocksville
JAMES ALAN THOMAS . ...\ttt et e e e e e Durham
CATHERINE ELIZABETH THOMPSON ..................coovvnnn... Elizabeth City
CAROLINE E., THOMSON ... .. ittt Chapel Hill
WILLIAM BERRY TRICE .. ...\ttt e Reidsville
LAURIE SUSAN TRUESDELL .. ... ..ountoniinanattiiinninis Raleigh
LEE MOSIER TUMMINELLO .. ........ooirinnninnnnnnnn, Ann Arbor, Michigan
LAUREEN MATTHIAS TYLER .. ... ...t Carrboro
GLENN CONRAD VEIT .. ...\ttt Hillsborough
CHARLES JAMES VINICOMBE .. ..... ..ttt Winston-Salem
JAMES HUNTER WADE ... ...ttt Rutherfordton
S. RENEE WAGONER . ..ottt ettt e e e Carrboro
JAMES MICHAEL WALEN . ...\ttt ettt e e Buies Creek
RICHARD KENT WALKER . ... ...\ttt Chapel Hill
DIANNE TROGDON WALL . ..ottt e et et Charlotte
MARK ALAN WARD ... . . ittt e Greenville
SCOTT WOOD WARREN ... ...\ttt it Spring Hope
REBECCA ANNE WALTERS . . .o\ttt Jacksonville



LICENSED ATTORNEYS

WAYNE ALLEN WATKINS . ...ttt i e e Pittsboro
KEITH MICHAEL WEDDINGTON . ...\ttt e Chapel Hill
JAMES MERRITT WHITE III . ........... ... ... ... .. . .. . . ... Buies Creek
FRANK DEARMON WHITNEY .. ... ...ttt it Charlotte
DoUGLAS RAYMOND WILLIAMS ... ... ... i e Durham
KAREN S. WILLIAMS . . ... .. Nazareth, Pennsylvania
RYLAND ADDISON WINSTON, JR. .......... ..o i, Roanoke, Virginia
WILLIAM EDWARD WOLAK .. ... ... i Wilmington
WILLIAM JOHN WOLF .. ... ... .. e, Winston-Salem
PAUL MARSHALL YODER . ........ ottt Buies Creek
JAMES WILLIAM ZISA ... ...\ttt e Fuquay-Varina
JULIE ANNE ZYDRON . .. .. .t Chesapeake, Virginia

Given over my hand and Seal of the Board of Law Examiners this the 9th day
of September, 1987.

FRED P. PARKER III
Executive Secretary
Board of Law Examiners of
The State of North Carolina

I, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named persons duly
passed the examinations of the Board of Law Examiners as of the 11th day of
September, 1987 and said persons have been issued certificates of this Board.

The following were successful applicants to the February, 1987 North Carolina
State Bar Examination:

SHY QUON BRIDGES . ... ... .. i e Henderson
ULRICH ASHBY CHEEK . ... . ... it Durham
REBECCA S. CHESTEEN ... . ...\ttt e Charlotte
BRENDA ALEXIS BYERS COLLINS . ... ... ... i Charlotte
SUSAN COMPERNOLLE ... ...ttt ittt e Raleigh
WILLIAM RANKIN CRAIG .. ... ... e e Charlotte
DEBORAH L. DARTER .. ... .. ... i Raleigh
SHARON HOLLEY DAVENPORT . ... ..ottt e e Durham
MARCIA M. DEANS . ... .. . Raleigh
JAMES H. DICKEY . ... .. ... .. .. ..., Hartsville, South Carolina
JOSEPH RANDALL FOWLER ........... ... .. ... Kannapolis
MARK J. GRIFFITH . ... ...t e Gouverneur, New York
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SuUSAN FAYE HOLLAND GROSZKIEWICZ . ..............oovuiiinnnn.. . Waynesville
MARK ERNEST HAYES . ... .. ... . e Liberty
MARK HEYWARD HOPPE ........ ..., Fort Worth, Texas
ROBERT M. JOHNSON .. ... ... ...ttt St. Petersburg, Florida
LINDA LEE MACAULAY .. ... . e Rocky Mount
JEFFREY DON MATHIS . ... ... e Charlotte
B.ELAINE NEW .. ... .. .. Tallahassee, Florida
MITZI ANITA PRESNELL ... ...ttt it i Charlotte
RANDALL CAREY SCARBOROUGH ... .......oviiitrnnntniiinnnnns Raleigh
REGINALD SCOTT . ...\ttt e Williamston
Davip JAMES TURLINGTON III ... ... ... ... . ... ... ... ... ..... Winston-Salem
GARY ODELL UZZELL ...\ttt ttittte et o cee e Fayetteville
FRED DOUGLAS WEBB, JR. ....... ... ..., Chapel Hill
DIEDRA LYNN WHITTED .. ...\ttt Goldsboro

The following were successful applicants to the July 1987 North Carolina State
Bar Examination:

WILLIAM MILLER ABERNETHY, JR. . ... ...ttt Hickory
LEE MELVIN CECIL .. .. ... ittt High Point
ROGER JONATHAN CHARLESTON . ... ... ...ttt Fayetteville
M. LEE CHENEY .. ...\t tttne e et Durham
HARDING KENT CROWE . ...\ttt ettt et Hickory
GEORGANNE D. DELAUGHTER . ........c.0tiiiiiinann, Fayetteville
MARK TIMOTHY DELK . ..... ... i Brevard
ANTHONY DILLON ... . e Greensboro
SHARRON ROBERTS EDWARDS .. .......cvurniiiinnians Greensboro
SARA VERMELLE FIELDING .. ... ...\ttt Winston-Salem
RICHARD GARY GWIZDZ . .......... ciitmninaan. Ann Arbor, Michigan
SUZANNE EBELEIN HARLEY .. ......................... Greenville, South Carolina
DAVID HAMPTON HASTY ... ... . s Fayetteville
MARIAN RITCHIE HILL ... ... Raleigh
LEIGH ANN HOBGOOD .. ...\ttt Chapel Hill
MAURY ALBON HUBBARD III . ... .. ... ... ... . . . . Durham
STEVEN J. HULTQUIST .. ...ttt e Raleigh
MARY ELIZABETH HUNT .. ... .. i Wilmington
EUGENE GRIFFIN JENKINS ... ... ..ttt Kinston
ROBERT M. JESSUP, JR. ... ... .ttt Goshen, New York
LEWIS JAMES KARESH . .. ...\ttt i Greensboro
J.RAY KERSEY ... .. Chapel Hill
THOMAS BUGENE LAYTON . ... ... ... i Raleigh
DAVID PAUL LAZENSKI, SR. .. ... ..ot Charlotte
MARY ELLEN MAHONEY ... ...t Boston, Massachusetts
JOHN KINNEY MASHBURN ... ...\ttt v Raleigh
ROBERT STEVEN MCDOWELL ... ... . ittt i Durham
RICHARD MICHAEL MILLER .. ... ...ttt Fayetteville
EDWARD CARTWRIGHT MOORE .. ... ... ..ttt Greensboro
KAY MURRAY ..ottt it et Chapel Hill
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JEFFREY E. OLEYNIK ... ... .. i Dallas, Texas
PAMELA MORRIS PATRICK .. ... ...t e Gastonia
THEODORE P. PEARCE ...... ... . it Charlotte
BRANSON ANDREW PETHEL ... ... ... .. i Salisbury
GEORGE C. PIEMONTE ... ... .. . . it Sunrise, Florida
DAVID W. POPICK ........ ..., Coral Gables, Florida
H. JEFFERSON POWELL ................................ New Haven, Connecticut
SUZAYNE REEVES . . . ... .. e e Asheville
LAURA CHANDLER RUBLEE ........... ... e Asheville
DOUGLAS AVERY RULEY .. ......... .. ... ........... Parkersburg, West Virginia
ROBERT WALTER SAUNDERS . ... . ...ttt High Point
JORDAN BREAULT SHIELDS . ... ...\ttt i Fairview
MICHAEL G. TAKAC . ... .. .. e Candler
V. RANDALL TINSLEY ......... ... 0o, Charlottesville, Virginia
ANN ARNOLD WATKINS ... ..ottt et Matthews
SCOTT LARISON WILKINSON . ... . ... i Raleigh

Given over my hand and Seal of the Board of Law Examiners this the 22nd
day of September, 1987.

FRED P. PARKER III
Executive Secretary
Board of Law Examiners of
The State of North Carolina

I, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following individuals were admitted
to the practice of law in the State of North Carolina:

On October 2, 1987, the following individuals were admitted:

N. VICTOR FARAH ................... Raleigh, applied from the State of Michigan
RICHARD EARL FAY ... .. ... ... .. ... Charlotte, applied from the State of Virginia
JAMES PHILLIP GRIFFIN, JR. ......... Durham, applied from the State of Kentucky
RICHARD C. HATCH ................... Cary, applied from the State of New York

1st Department
RANDALL ROBERT KAPLAN ... ... Greensboro, applied from the District of Columbia
JOHNSON A. SALISBURY .......... Charlotte, applied from the District of Columbia

XXXiv



LICENSED ATTORNEYS

TIMOTHY JOHN WILLIAMS ... ........ Durham, applied from the State of Minnesota
GRAY WESTGATE WILSON ............ Asheville, applied from the State of Virginia

Given over my hand and Seal of the Board of Law Examiners this the 5th day
of October, 1987.

FRED P. PARKER III
Ezxecutive Secretary
Board of Law Examiners of
The State of North Carolina

1, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named person duly passed
the examinations of the Board of Law Examiners as of the 2nd day of October, 1987
and said person has been issued a certificate of this Board:

W.DAVID LLOYD ... Chapel Hill

Given over my hand and Seal of the Board of Law Examiners this the 12th day
of October, 1987,

FRED P. PARKER III
Ezxecutive Secretary
Board of Law Examiners of
The State of North Carolina
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CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

OF

NORTH CAROLINA
AT

RALEIGH

STATE OF NORTH CAROLINA v. JAMES WALLACE JACKSON

No. 351A84
(Filed 3 June 1986)

1. Criminal Law § 178 — admissibility of confession—law of the case
The Supreme Court’s decision in a prior appeal that defendant's confes-
sion was admissible was conclusive on this issue under the doctrine of the “law
of the case” where the evidence relating to the admissibility of the confession
was virtually identical to the evidence before the Supreme Court on the prior
appeal.

2. Jury § 7.13— death penalty not sought by State —number of peremptory chal-
lenges
A defendant tried for first degree murder was entitled to only six rather
than fourteen peremptory challenges where the case lost its capital nature
when the prosecution announced prior to the commencement of jury selection
that it would not seek the death penalty due to a lack of any aggravating cir-
cumstances.

3. Constitutional Law § 60; Jury § 7.14 — peremptory challenges of blacks —non-
retroactivity of U. S. Supreme Court decision
The decision of Batson v. Kentucky, 476 U.S. ---, 90 L.Ed. 2d 69, holding
that a defendant can establish a prima facie case of purposeful discrimination
in the selection of the petit jury solely on evidence concerning the prosecutor’s
exercise of peremptory challenges at his trial, will not be applied retroactively
even as to cases not finally determined on direct appeal as of the date of the
filing of that opinion. Rather, the ruling in Batson will be applicable only to
those cases in which the jury selection took place after that decision was
rendered.

4. Constitutional Law § 60; Jury § 7.14 — peremptory challenges of blacks —no de-
nial of fair cross-section of community

The prosecution’s use of peremptory challenges to exclude blacks from the

jury did not violate defendant’s right to a jury drawn from a fair cross-section

of the community since the Sixth Amendment fair cross-section requirement

1
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applies only to the pool from which petit jurors are selected and imposes no
requirement that the petit jurors actually chosen must mirror the community
and reflect the various distinctive groups in the population.

5. Homicide § 21.5— first degree murder — premeditation and deliberation — suffi-
ciency of evidence

There was sufficient evidence of premeditation and deliberation to sup-
port defendant’s conviction of first degree murder where the evidence tended
to show that defendant thrust a knife into the victim's back with such force
that it went completely through her body; the victim did not in any way pro-
voke defendant into attacking her; following the Kkilling, defendant callously
remarked to another person that “somebody [had] messed her up bad”; and
defendant admitted that he attempted to cover up his involvement in the
crime by placing a steel file in an empty space in a knife rack and by disposing
of the knife used as the murder weapon. Furthermore, the jury could have in-
ferred from the evidence that the fatal stab was not inflicted until the time of
the victim's second scream some thirty to forty-five seconds after her initial
scream, and such inference would support a finding that the killing was
premeditated and deliberate.

Justice ExuM dissenting in part.
Justice FRYE joins in this dissenting opinion.

Justice BILLINGS did not participate in the consideration or decision of this
case.

BEFORE Ellis, J., at the 20 February 1984 Criminal Session of
Superior Court, WAKE County, defendant was convicted of first-
degree murder. Prior to trial, the prosecution had announced that
the evidence did not support the existence of any of the aggra-
vating factors listed in N.C.G.S. § 15A-2000(e) upon which the
jury could recommend the imposition of the death penalty. There-
fore, upon defendant’s conviction, the trial court entered
judgment sentencing him to a term of life imprisonment. The de-
fendant appeals as a matter of right pursuant to N.C.G.S.
§ 7TA-27(a). Heard in the Supreme Court 13 March 1985.

Lacy H. Thornburg, Attorney General, by Joan H. Byers, As-
sistant Attorney General, for the State.

Gerald L. Bass for the defendant-appellant.

MEYER, Justice.

The State presented evidence which tended to show that on
15 March 1981, Leslie Hall Kennedy, a student at North Carolina
State University, was living in a house located at 207 Cox Ave-
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nue in Raleigh. The house was divided into three separate apart-
ments, and Mrs. Kennedy occupied the one which was across the
front of the house. Mrs. Kennedy's husband was working in Flor-
ida at the time, and she was living alone. Mr. Kennedy testified
that the lock on the front door often failed to catch and that Mrs.
Kennedy usually neglected to close the door’s bolt lock.

One of the other two apartments was occupied by two North
Carolina State students, Ron Riggan and Ivan Dickey. Riggan re-
turned to the apartment from spring vacation at approximately
7:00 p.m. on 15 March 1981. His girlfriend, Jamie Morehead,
subsequently came over for a visit. At some point between 8:00
and 8:30 p.m., Riggan saw Mrs. Kennedy’s car drive up to the
house. Although he did not see Mrs. Kennedy, Riggan heard only
one car door being shut. He did not hear any conversation or
other sound which would indicate that anyone was with Mrs. Ken-
nedy. At approximately 9:00 p.m., Ivan Dickey returned to the
apartment. Riggan, Dickey, and Morehead proceeded to watch tel-
evision and talk.

At approximately 9:00 p.m., Mrs. Kennedy made a phone call
to her husband. They spoke for approximately twenty-five min-
utes. Near the end of the conversation, Mrs. Kennedy told her
husband that she was going to sit in bed and read for a little
while.

At approximately 10:35 p.m., Riggan, Dickey, and Morehead
heard two loud, piercing screams coming from Mrs. Kennedy's
apartment. Riggan went to a common wall adjoining the two
apartments and called out to Mrs. Kennedy. After failing to hear
a response, all three went around to the front of the house. They
observed that the front door was open and that there was blood
on the front porch around the door. Riggan decided to go back to
his apartment to arm himself. At that point, they heard a loud
laugh emanating from the vicinity of Pullen Park. Dickey decided
to walk up the street to investigate the laugh. Riggan, accompa-
nied by Morehead, went back to his apartment and got a weight
lifting bar to use as a club. Dickey soon returned, and they
walked back around to the front of the house.

As they neared the front of the house, a man, subsequently
identified as the defendant, walked up and stated that a girl had
told him that she had heard someone in the area scream. Riggan
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confirmed this, and he, Dickey, and the defendant went up on the
porch and looked through the bedroom window. They could not
see whether anyone was on the bed. However, they did notice a
steel hand file on a chair in front of the window. The three then
proceeded into the apartment. Riggan soon discovered Mrs. Ken-
nedy lying on a bed with blood beneath her arm. She appeared to
be dead.

At that point, Riggan and Dickey left the apartment and,
along with Morehead, started back to their apartment to call the
police. Riggan, however, noticed that the defendant was not with
them, and he asked Dickey to go back and watch the defendant.
Riggan proceeded to call the police. Dickey went back to Ken-
nedy’s apartment and called out for the defendant. Approximately
one minute later, the defendant came out the door and remarked
that “somebody messed her up bad.” Dickey and the defendant
then went back to the apartment shared by Dickey and Riggan.
Shortly thereafter, the police arrived. All four were instructed to
“stay around” the apartment so that their statements could be ob-
tained. The police then entered the house. Within a few moments,
Morehead observed the defendant walking away from the apart-
ment.

Mrs. Kennedy was dead at the time the officers entered the
house. Dr. Dana Copeland, a pathologist, testified that he per-
formed an autopsy on the deceased on 16 March 1981, The autop-
sy revealed a stab wound extending from a point in the middle of
the back eleven inches from the top of the head completely
through the body to a point slightly above the left breast. He
stated that, in his opinion, the wound could have been caused by a
ten-inch butcher knife. Dr. Copeland also testified that, in his
opinion, the deceased died as a result of the loss of blood through
the wound into the left side of the chest.

The day after the killing, Mr. Kennedy returned to Raleigh
and walked through the apartment with a detective of the Ra-
leigh Police Department. While in the apartment, Kennedy no-
ticed that a ten-inch butcher knife was missing from the knife
rack which was located in the kitchen. On 31 March 1981, the
police discovered a butcher knife of the same brand as the one
missing from the Kennedy apartment near a railroad track a
short distance from the apartment on Cox Avenue.
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On three separate occasions, 26 March 1981, 27 March 1981,
and 8 April 1981, the police questioned the defendant about the
killing. The factual circumstances surrounding those interviews
are set out in detail in this Court’s opinion in State v. Jackson,
308 N.C. 549, 304 S.E. 2d 134 (1983). We deem it unnecessary to
repeat those facts here. On the evening of 8 April 1981, the de-
fendant made a statement in which he said that he had met Mrs.
Kennedy on 13 March 1981 and that she had invited him to come
over to her apartment on 15 March. After he arrived at the apart-
ment, they went into the bedroom and Mrs. Kennedy got in bed.
At first, the defendant sat on the bed and talked with her. How-
ever, the defendant stated that he believed Mrs. Kennedy wanted
to engage in sexual activity, and he soon began to touch and feel
her. After a few minutes of such activity, Mrs. Kennedy began
screaming. The defendant stated that he became very frightened.
He said he panicked, picked up a knife that was on a table beside
the bed, and stabbed her in the back. He then ran out of the
house and down the street toward Pullen Park.

The defendant further stated that he was afraid that he had
killed the woman and decided to go back to the apartment to see
if she was still alive. He placed the knife beside a tree and walked
back to the apartment. When he returned, there were other peo-
ple standing in the yard. He told them that a girl had said that
she heard someone scream. He and two other men then entered
the house. After one of the men saw the body, they left to call the
police. The defendant stated that he went back inside the house,
picked up the steel file that was on a chair in the bedroom, and
placed it in the knife rack in the kitchen. He said that after the
police arrived and went inside the house to investigate, he left
the scene and walked back down the street. He stated that he re-
trieved the knife and threw it away near some railroad tracks and
then went home.

The defendant presented no evidence.

Based on this and other evidence, the jury found the defend-
ant guilty of first-degree murder. The court entered judgment
sentencing the defendant to a term of life imprisonment.

[1] The defendant initially contends that the trial court erred by
allowing the prosecution to introduce his 8 April 1981 statement
into evidence. He argues that the factual circumstances surround-
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ing the various interview sessions show that he was in custody at
the time the statement was made, and since the officers did not
have probable cause to take him into custody, the confession is in-
admissible under Dunaway v. New York, 442 U.S. 200, 60 L.Ed.
2d 824 (1979). He also contends that the facts surrounding the in-
terview sessions show that the confession was involuntary.

On 18 February 1982, a superior court judge granted the de-
fendant’s motion to suppress the confession. The State appealed
from this order. We reversed the trial court and held the state-
ment to be admissible in State v. Jackson, 308 N.C. 549, 304 S.E.
2d 134. In that case, we carefully examined the factual circum-
stances surrounding the three interview sessions and determined
that the defendant was not in custody prior to the time he gave
the statement and therefore the confession’s exclusion was not re-
quired by Dunaway. We also concluded that the statement was
voluntarily made by the defendant.

The defendant acknowledges that these issues have already
been decided adversely to him. He contends, however, that there
is additional evidence which was not previously before this Court
which mandates the reversal of our prior decision. We do not
agree. The defendant has failed to point to any evidence produced
at trial which was not previously before this Court that tends to
strengthen his argument that he was in custody at the time the
statement was made. The defendant has likewise failed to point to
any new evidence which strengthens his assertion that the state-
ment was not voluntarily made. Since the evidence relating to the
admissibility of the inculpatory statement made by the defendant
is virtually identical to the evidence which was previously before
us, the doctrine of “the law of the case” applies to make our prior
ruling on this issue conclusive. State v. Wright, 275 N.C. 242, 166
S.E. 2d 681, cert. denied, 396 U.S. 934, 24 L.Ed. 2d 232 (1969). See
also State v. Hill, 281 N.C. 312, 188 S.E. 2d 288 (1972); State v.
Stone, 226 N.C. 97, 36 S.E. 2d 704 (1946); State v. Lee, 213 N.C.
319, 195 S.E. 785 (1938). This assignment of error is overruled.

[2] The defendant next argues that the trial court erred by
limiting him to only six peremptory challenges. He argues that
since he was being tried for first-degree murder, he was entitled
to fourteen challenges. We do not agree.
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N.C.G.S. § 15A-1217(a) provides that in a “capital case,” a
defendant is allowed fourteen peremptory challenges. N.C.G.S.
§ 15A-1217(b) states that in a “noncapital case,” a defendant is en-
titled to six challenges. A “capital case” has been defined as one
in which the death penalty may, but need not necessarily, be im-
posed. State v. Barbour, 295 N.C. 66, 243 S.E. 2d 380 (1978). See
also N.C.G.S. § 15A-2000(a)1), which defines “capital felony” as
“one which may be punishable by death.” A case loses its
“capital” nature if it is determined that while the death penalty is
a possible punishment for the crime charged, it may not be im-
posed in that particular case. E.g., State v. Braswell, 312 N.C.
553, 324 S.E. 2d 241 (1985) (prosecution announced that it would
not seek the death penalty due to a lack of any aggravating cir-
cumstances); State v. Watson, 310 N.C. 384, 312 S.E. 2d 448 (1984)
(judge determined that there were no aggravating factors appli-
cable upon which the jury could base a recommendation that the
defendant be sentenced to death); State v. Leonard, 296 N.C. 58,
248 S.E. 2d 853 (1978) (prosecution announced at the beginning of
the trial that the State would not seek the death penalty); State
v. Barbour, 295 N.C. 66, 243 S.E. 2d 380 (death penalty could not
be imposed because the murder occurred during the interval be-
tween the invalidation of North Carolina’s mandatory death penal-
ty law by the United States Supreme Court in Woodson v. North
Carolina, 428 U.S. 280, 49 L.Ed. 2d 944 (1976), and the effective
date of the act reinstating the death penalty).

In this case, the prosecution announced prior to the com-
mencement of jury selection that there was no evidence which
would support a reasonable inference of any aggravating factor
upon which the jury could recommend a sentence of death should
the defendant be convicted of first-degree murder. The case
therefore lost its capital nature. We have previously held that
when a capital case loses its capital nature, the defendant is not
entitled to fourteen peremptory challenges. State v. Leonard, 296
N.C. 58, 248 S.E. 2d 853; State v. Barbour, 295 N.C. 66, 243 S.E.
2d 380. The defendant, however, argues that Leonard and Bar-
bour are not controlling because the murders in those cases were
committed during a period when North Carolina did not have a
valid death penalty statute. Therefore, he argues, the death pen-
alty would not have been applicable to those defendants. That
fact, however, is completely irrelevant to the holdings in those
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cases to the effect that, when a case loses its capital nature, a de-
fendant is no longer entitled to fourteen peremptory challenges.
Since the State announced in open court that it would not seek
the death penalty against the defendant, the case lost its capital
nature and the defendant was entitled to only six peremptory
challenges. This assignment of error is overruled.

[3] Next, the defendant argues that the trial court erred by de-
nying his motion for a mistrial upon the basis that the prosecu-
tion used its peremptory challenges to improperly exclude blacks
from the jury.

Initially, we note that although the transcript of the jury voir
dire was not made a part of the record before this Court, the
following transpired just before the jury was empaneled:

MR. BASS: Your Honor, I would like to address the court
if I could very briefly on a matter that I would like to put
into the record.

COURT: All right. Now, I will hear you, Mr. Bass.

MR. BASS: Your Honor, we would like to put a motion in
the record at this time for a mistrial because of the automatic
exclusion by the State of all black jurors which came up here
with the exception of one. We would like to review for the
record what transpired. The State used five challenges. The
first one was Sandra Jackson. They exercised a peremptory
instruction [sic] there. She was juror number ten on the front
row in the first group. Let the record show that she was
black. The next in the second group was number nine on the
front row, Kenneth Stewart, who identified himself as a UNC
law student at Chapel Hill. He was black. He was likewise
dismissed, excused in [sic] the peremptory instruction [sic].
And the next group that come on [sic], we had juror number
three on the back, Shannon Keck. I would like the record to
show that likewise she was black. She was a student at Enloe
High School. The Court in its diseretion excused that juror
and upon motion of the State.

The next juror the Court excused for cause was Michael
Vann, juror number eight, sitting on the front row who iden-
tified himself as an IBM employee. He was black. He identi-
fied himself as a Jehovah's Witness and he was excused for
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cause without inquiring as to how his views as a member of
that church may conflict with the law. Let the record show
that he was likewise black.

The next group that came on was juror number twelve,
Iris Riddick, who was peremptorily challenged by the State
without any reason given for it other than they excused her.
Like the record to show that she was black.

The next one was Margaret Hunter, juror number eight,
on the front row, peremptory challenge was used. Like the
record to reflect that Mrs. Hunter was black. The only other
peremptory challenge used by the State in their five was a
student out at NC State University. And, Your Honor, we be-
lieve that the systematic exclusion of blacks on the jury, the
defendant being black—we are left with one black juror up
there—is a denial of this man’s right to a fair trial under the
Constitution and ask the Court to declare a mistrial in the
case.

MR. STEPHENS: Your Honor, I would note for the record
that the defendant systematically excluded whites from the
jury. So he took no blacks at all and took all of his peremp-
tory challenges [to] white[s] as members of the jury.

The record should also reflect certainly the State did not
intentionally eliminate systematically blacks from this jury
for that, for any purpose and did not systematically eliminate
black jurors. There is one black juror sitting on the jury now.
The State also challenged peremptorily one white juror.
There were sufficient reasons to counsel for the State con-
cerning the background, family situation of each of the jurors
that we challenged to satisfy us that that was not the type of
juror we were looking for. For that reason and no other rea-
son. Not based on any rational [sic] background or makeup.
We peremptorily challenged the jurors that we did. There-
fore, I do not think the record will bear out the State having
systematically excluded blacks. Also, eliminated whites, a
white person as well and left sitting on the jury one black
person. That they, that blacks were systematically excluded,
certianly [sic] did not intend to.
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Ms. BYERS: Your Honor, we would like for the record to
show that the final jury of twelve, as selected, includes one
black.

COURT: All right. Anything else, gentlemen?
MR. STEPHENS: No, sir.

COURT: I will deny the motion of the defendant. Sheriff,
we will take a recess until 2:30.

[Def.’s Exception No. 2]
[RECESSED FOR LUNCH.]

P. M. SESSION. COURT: Madam Clerk, if you would, empanel
the jury.

[JURY DULY EMPANELED.]

The record thus indicates that the jury finally empaneled con-
sisted of eleven whites and one black and that the State peremp-
torily excused four prospective black jurors. The record further
indicates that the jury which convicted the defendant included
one black juror. Also, the prosecution peremptorily excused one
prospective white juror. In response to the defendant’s motion,
the prosecution stated that the prospective black jurors were not
challenged on the basis of their race, but were excluded because
it was felt that their backgrounds and family situations made
them “not the type of juror we were looking for.” The prosecutor
did not elaborate further. The trial court denied the defendant’s
motion for a mistrial.

The historic starting point for a discussion of this issue had
been Swain v. Alabama, 380 U.S. 202, 13 L.Ed. 2d 759, reh’g
denied, 381 U.S. 921, 14 L.Ed. 2d 442 (1965). In Swain, the United
States Supreme Court held that, in light of the purposes and fune-
tions of peremptory challenges, the Constitution did not mandate
an examination of the prosecutor’s reasons for exercising the chal-
lenges in any particular case. Instead, the presumption in any
given case was that the prosecution utilized its peremptory chal-
lenges to obtain a fair and impartial jury. The Supreme Court
went on to say that in order for a defendant to prevail on a claim
that the prosecutor had unconstitutionally excluded blacks from
his jury, he was required to establish that the prosecutor had
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engaged in case after case in a pattern of systematic use of
peremptory challenges to exclude blacks from the petit jury. This
Court consistently followed the Swain standard. E.g., State v.
Lynch, 300 N.C. 534, 268 S.E. 2d 161 (1980); State v. Shaw, 284
N.C. 366, 200 S.E. 2d 585 (1973). The defendant did not meet the
Swain standard.

However, in the recent case of Batson v. Kentucky, 476 U.S.
---, 90 L.Ed. 2d 69 (1986), the United States Supreme Court over-
ruled the evidentiary standard established in Swain. In Batson,
the petitioner, a black man, was tried on charges of burglary and
receipt of stolen goods. During the jury voir dire, the prosecutor
used peremptory challenges to strike all four blacks on the
venire, and a jury composed only of whites was selected. The
defendant made a motion to discharge the jury before it was
sworn on the basis that the prosecutor’s removal of the black
veniremen violated his rights under the sixth and fourteenth
amendments to a jury drawn from a cross-section of the communi-
ty, and under the fourteenth amendment to equal protection of
the laws. The trial judge denied the motion. The petitioner was
subsequently convicted and the Supreme Court of Kentucky af-
firmed the conviction. Id. at ---, 90 L.Ed. 2d at 78-79.

In Batson, the Supreme Court reaffirmed the principle,
recognized in Swain, that the equal protection clause is violated
by the purposeful or deliberate exclusion of blacks from jury par-
ticipation. However, the Court went on to reject the Swain re-
quirement that a defendant show a history of systematic use of
peremptory challenges to exclude blacks in order to prevail on an
equal protection challenge. The Court held that a defendant could
establish a prima facie case of purposeful discrimination in the
selection of the petit jury solely on evidence concerning the pros-
ecutor’s exercise of peremptory challenges at his trial. Id. at ---,
90 L.Ed. 2d at 87. The Court stated that in order to establish such
a prima facie case, the defendant must first show that he is a
member of a cognizable racial group and that the prosecutor has
exercised peremptory challenges to remove from the venire
members of the defendant’s race; second, the defendant is entitled
to rely on the fact that peremptory challenges constitute a jury
selection practice that lends itself to potential abuse; and third,
the defendant must show that these facts and any other relevant
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circumstances (e.g., a pattern of strikes against black jurors in a
particular voir dire, questions and statements by the prosecutor
during voir dire, etc.} raise an inference that the prosecutor used
peremptory challenges to exclude prospective jurors on the basis
of race. Id. Once the defendant has made a prima facie showing,
the State has the burden to come forward with a neutral explana-
tion for challenging the black jurors. The explanation need not
rise to the level justifying excusal for cause. However, the prose-
cutor’s mere denial that he had a discriminatory motive is insuffi-
cient to rebut a prima facie showing of purposeful diserimination.
Id. Because the trial court had not required the prosecutor to ex-
plain his reasons for exercising the peremptory challenges, the
Supreme Court remanded the case to the trial court for a deter-
mination of whether the facts established a prima facie showing
of purposeful discrimination and, if so, whether the prosecution
could articulate a racially neutral explanation for the action. Id. at
---, 90 L.Ed. 2d at 90.

In his opinion for the Court, Justice Powell did not, however,
decide the question of whether Batson would apply retroactively.
Justices White and O’Connor, in concurring opinions, and Chief
Justice Burger, in a dissenting opinion joined by Justice Rehn-
quist, expressed the view that the decision should not apply
retroactively. After careful consideration, we believe that pre-
vious decisions by the Supreme Court lead to the conclusion that
Batson is not to be accorded retroactive effect, even as to cases,
such as this, which were not finally determined on direct appeal
as of the date of the filing of the opinion in Batson.

Any analysis of this issue must begin with Linkletter v.
Walker, 381 U.S. 618, 14 L.Ed. 2d 601 (1965). In that case, the
Supreme Court was faced with the question of whether the ruling
in Mapp v. Ohio, 367 U.S. 643, 6 L.Ed. 2d 1081 (1961) (requiring
the exclusion in state trials of evidence seized in violation of the
fourth amendment) applied retroactively to the state court convic-
tions which had become final prior to the rendering of the deci-
sion.! After a review of previous decisions, the Court concluded

1. The Court defined “final” as meaning that the judgment of conviction had
been rendered, the availability of appeal exhausted, and the time for filing a peti-
tion for certiorari had elapsed.
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that the retroactive application of any particular case was neither
required nor prohibited by the Constitution. Instead, it was neces-
sary to “weigh the merits and demerits in each case by looking to
the prior history of the rule in question, its purpose and effect,
and whether retrospective operation will further or retard its op-
eration” to determine whether retroactive application was called
for. Linkletter v. Walker, 381 U.S. at 629, 14 L.Ed. 2d at 608. The
Court held that retroactive application of Mapp in habeas corpus
cases was not mandated. In reaching this conclusion, the Court
stated that since police misconduct had already occurred, the goal
of Mapp to deter such misconduct would not be furthered by
retroactive application of the ruling. The Court also noted that
retroactive application of Mapp would place a severe strain on the
administration of justice, i.e., the nation’s judicial machinery.

In Johnson v. New Jersey, 384 U.S. 719, 16 L.Ed. 2d 882,
reh’g denied, 385 U.S. 890, 17 L.Ed. 2d 121 (1966), the Supreme
Court denied retroactive application to Escobedo v. Illinots, 378
U.S. 478, 12 L.Ed. 2d 977 (1964), and Miranda v. Arizona, 384 U.S.
436, 16 L.Ed. 2d 694 (1966). The Court emphasized that the argu-
ment in favor of retroactive application was stronger where the
new ruling “affected ‘the very integrity of the fact-finding proc-
ess' and averted ‘the clear danger of convicting the innocent.’”
Johnson v. New Jersey, 384 U.S. at 727-28, 16 L.Ed. 2d at 889
(quoting Linkletter v. Walker, 381 U.S. at 639, 14 L.Ed. 24 at 614,
and Tehkan v. Shott, 382 U.S. 406, 416, 15 L.Ed. 2d 453, 460 (1966) ).
The Court ruled that because of the fact that law enforcement
agencies had relied on cases prior to Escobedo and Miranda and
in light of the disruption to the administration of justice that
retroactive application would cause, the decisions would not apply
retroactively. The Court also found that there was no valid justifi-
cation for distinguishing, for purposes of retroactive application of
these cases, convictions which had become final and those still
pending on direct appeal at the time the decisions were an-
nounced. Consequently, Escobedo, and Miranda were held to be
applicable only to trials begun after the date the decisions were
rendered.

In Stovall v. Denno, 388 U.S. 293, 18 L.Ed. 2d 1199 (1967), the
Supreme Court expressly stated for the first time that, in deter-
mining whether to give a ruling retroactive effect, three factors
were to be considered and weighed: (1) the purpose to be served



14 IN THE SUPREME COURT [317

State v. Jackson

by the new rule, (2) the extent of the reliance by law enforcement
officials on the prior rule, and (3) the effect that a retroactive ap-
plication of the rule would have on the administration of justice.
Again, the Court noted that the extent to which a new rule en-
hanced the reliability and integrity of the fact-finding process at
trial was an important consideration under the first factor. Fur-
thermore, the Court again said that with regard to the retroac-
tive application of the ruling in question—the right to counsel at
post-indictment lineups established in United States v. Wade, 388
U.S. 218, 18 L.Ed. 2d 1149 (1967)—it could perceive of no justifica-
tion for distinguishing between convictions which had become
final and those which were at various stages of trial and direct
review when the ruling was announced. After applying the three-
prong test, the Court concluded that the ruling was not to be
given retroactive effect.

In Desist v. United States, 394 U.S. 244, 22 L.Ed. 2d 248
(1969), the Court was required to consider whether Katz v. United
States, 389 U.S. 347, 19 L.Ed. 24 576 (1967) (which held that the
fourth amendment encompassed nontrespassory electronic sur-
veillance), should be applicable retroactively. At the outset, the
Court seemed to accept the proposition that the decision to not
apply a ruling retroactively can only be justified where the ruling
is a “clear break with the past” as opposed to being a “foreshad-
owed” decision. Desist v. United States, 394 U.S. at 247-48, 22
L.Ed. 2d at 254. The Court went on to say that the most impor-
tant of the three Stovall criteria was the purpose to be served by
the rule. In discussing the second Stowvall factor —the extent of
reliance of law enforcement officials on the prior rule—the Court
stated that its periodic restatements of prior case law rejecting
application of the fourth amendment to such situations fully
justified reliance by the police and courts of their continuing
validity. The Court ultimately held that Katz was not to be ap-
plied retroactively.

Over the next decade, the Supreme Court applied the Stovall
test in a number of cases involving the question of retroactive ap-
plication of a new constitutional criminal procedure ruling. See 1
W. LaFave and J. Israel, Criminal Procedure § 2.9 (1984). Some of
the decisions held that prior rulings were to be accorded retroac-
tive effect. E.g., Brown v. Loutsiana, 447 U.S. 323, 65 L.Ed. 2d 159
(1980) (made retroactive the decision in Burch v. Louisiana, 441
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U.S. 130, 60 L.Ed. 2d 96 (1979), which held that conviction of a
non-petty criminal offense by a non-unanimous six-person jury vio-
lates the defendant’s sixth and fourteenth amendment right to
trial by jury). Other decisions held that previous rulings were not
retroactive. E.g., Gosa v. Mayden, 413 U.S. 665, 37 L.Ed. 2d 873
{1973) (held nonretroactive the ruling in O’Callakan v. Parker, 395
U.S. 258, 23 L.Ed. 2d 291 (1969), which held that military person-
nel are entitled to a civilian trial for charged offenses that are not
service related); Adams v. Illinois, 405 U.S. 278, 31 L.Ed. 2d 202
(1972) (held nonretroactive the ruling in Coleman v. Alabama, 399
U.S. 1, 26 L.Ed. 2d 387 (1970), that an accused is entitled to assist-
ance of counsel at a preliminary hearing).

The case of United States v. Johnson, 457 U.S. 537, 73 L.Ed.
2d 202 (1982), marked a new chapter in this area. Johnson in-
volved the question of whether the ruling in Payton v. New York,
445 U.S. 573, 63 L.Ed. 2d 639 (1980) (holding that the fourth
amendment prohibits the police from making a warrantless, non-
consensual entry into a suspect’s home to make a routine felony
arrest), was to be applied retroactively to a case which was on
direct appeal at the time Payton was decided. After reviewing
the history of Linkletter and its progeny, noting the apparent in-
consistent results engendered by application of the Stovall
criteria and calling attention to the fact that several members of
the Court had indicated that all defendants whose cases were on
direct appeal at the time of a law-changing decision should be en-
titled to invoke the new rule, the Court announced that “ ‘[r]etro-
activity must be rethought.’” United States v. Johnson, 457 U.S.
at 548, 73 L.Ed. 2d at 213 (quoting Desist v. United States, 394
U.S. at 258, 22 L.Ed. 2d at 260 (Harlan, J., dissenting) ).

The Court stated that an analysis of post-Linkletter cases
established that in three narrow categories of cases, the answer
to the retroactivity question was not determined by application of
the Stowall criteria, but was instead decided through the applica-
tion of a “threshold test.” First, when a decision merely applied
settled precedents to new and different factual situations, the
rule will be retroactive. Second, when the Court had expressly
declared a new ruling to be a “clear break with the past,” it
would not be retroactive. The Court said that a “clear break”
occurred in three circumstances: (1) when a decision explicitly
overrules a past precedent of the Court, (2) when a decision disap-
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proves a practice that the Court had arguably sanctioned in pre-
vious cases, and (3) when a decision overturns a longstanding and
widespread practice to which the Court had not spoken, but
which a near-unanimous body of lower court authority had ex-
pressly approved. Third, full retroactivity was considered in-
herent in a ruling that a trial court lacked the basic authority to
convict or punish a defendant for the charged offense.

The Court found that Payton did not fall into any of these
three categories. Without applying the Stovall criteria, the Court
held that a decision by the Court construing the fourth amend-
ment is to be retroactively applied to all convictions that were
not yet final at the time the decision was rendered. The Court
went on to say that the holding would not affect those cases
which would be clearly controlled by existing retroactivity
precedents (e.g., “clear break” cases), that it would not address
the question of the retroactive reach of fourth amendment deci-
sions to those cases that may raise fourth amendment issues on
collateral attack, and that it would express no view on the retro-
active application of decisions construing any constitutional provi-
sion other than the fourth amendment.

However, two years later, in Solem v. Stumes, 465 U.S. 638,
79 L.Ed. 2d 579 (1984), the Court returned to application of the
Stovall criteria in determining the retroactivity of a non-fourth
amendment claim. In Stumes, the Court was faced with the ques-
tion of whether to apply the ruling in Edwards v. Arizona, 451
U.S. 477, 68 L.Ed. 2d 378 (1981) (which held that once a suspect in-
voked the right to counsel, any subsequent conversation must be
initiated by him), retroactively to habeas corpus cases. The opin-
ion’s primary discussion of Johnson was contained in a footnote
where it was said that in that case, “a majority of the Court has
recently adopted a slightly different approach in the Fourth
Amendment area.” Solem v. Stumes, 465 U.S. at 643, 79 L.Ed. 2d
at 587. However, the Court went on to say that the Joknson ap-
proach was inapplicable to this case since it was controlled by
prior precedent, arose on collateral review, and did not involve
the fourth amendment.

While not expressly utilizing the Johnson approach, the
Stumes decision did recognize the importance that attaches to
“clear break” cases as alluded to in Johnson. The Court stated
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that when a “clear break” —as defined in Johnson—occurs, the
reliance and effect prongs of the Stovall test “ ‘have virtually
compelled a finding of nonretroactivity.'” Solem v. Stumes, 465
U.S. at 646, 79 L.Ed. 2d at 589 (quoting United States v. Johnson,
457 U.S. at 549-50, 73 L.Ed. 2d at 214). The Court concluded that
although Edwards did establish a new rule, it was not a “clear
break” case. After applying the Stovall criteria, the Court con-
cluded that Edwards should not be applied retroactively to
kabeas corpus proceedings.

In Shea v. Louisiana, 470 U.S. 51, 84 L.Ed. 2d 38 (1985), the
Supreme Court held that the ruling in Edwards was to apply
retroactively to cases pending on direct appeal in state court at
the time the opinion was rendered. In reaching this conclusion,
the Court reviewed the decisions in Johnson and Stumes. The
Court noted that in Johnson, it had expressly declined to address
the implications of the holding in situations other than fourth
amendment issues raised on direct review. However, the Court
stated that it saw no reason to reach a resuit in Shea different
from that in Johnson, saying, “There is nothing about a Fourth
Amendment rule that suggests that in this context it should be
given greater retroactive effect than a Fifth Amendment rule.”
Shea v. Louisiana, 470 U.S. at 59, 84 L.Ed. 2d at 46. In response
to the argument that it is unfair to treat litigants differently
based on whether their claim was brought on direct appeal or was
presented on collateral review, the Court stated, “The distinction,
however, properly rests on considerations of finality in the
judicial process. The one litigant already has taken his case
through the primary system. The other has not. For the latter,
the curtain of finality has not been drawn. Somewhere, the clos-
ing must come.” Id. at 59-60, 84 L.Ed. 2d at 47. Although Skea
dealt with a fifth amendment ruling, there is nothing in the opin-
ion to suggest that its analysis would not be applicable to other
constitutional rulings as well.

Ir dissent, Justice White argued that the Court was drawing
an arbitrary and artificial line for determining the retroactive ef-
fect of prior rulings. Furthermore, he argued that the majority
was not being consistent, as Shea—as well as Johnson —left open
the possibility that “clear break” rulings would not be retroactive
to cases pending on direct review at the time the new decision
was rendered. The majority responded to this argument by say-
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ing that the question of a different retroactivity rule for “clear
break” cases was not raised in Shea, as Stumes had previously
recognized that Edwards was not a ‘“clear break” case.

This brief discussion of the issue of the retroactive applica-
tion of constitutional criminal procedure rulings indicates that the
Supreme Court has not been completely consistent in its approach
to the question. Indeed, as early as 1971, it had been said that the
Court’s decisions in this area “became almost as difficult to follow
as the tracks made by a beast of prey in search of its intended
vietim.” Mackey v. United States, 401 U.S. 667, 676, 28 L.Ed. 2d
404, 411 (1971) (Harlan, J., separate opinion). The recent cases of
Johnson, Stumes, and Shea have failed to provide a complete
clarification of the issue. See 1 W. LaFave and J. Israel, Criminal
Procedure § 2.9 (1986 Supp.). Specifically, it is now somewhat
unclear what standard is to be employed in analyzing whether a
ruling is to be applied retroactively. In their treatise on criminal
procedure, Professors LaFave and Israel state their opinion as to
the current state of the law and the method of analysis which is
to be utilized. They feel that if a new ruling is simply a
foreshadowed decision which falls in the category of an analogous
application of a well-settled constitutional principle or if it is a
truly new rule which denies the state’s basic authority to try and
convict the defendant, the ruling will be accorded full retroactive
application. If the ruling does not fall into one of these categories,
the stage at which the litigant's case rested at the time of the
new ruling must be considered. If the litigant’s case was no
longer pending on appeal at the time of the new ruling, the Court
will employ the Stowvall criteria to ascertain whether retroactive
application is appropriate. If the case was pending on direct
review at the time of the new ruling, Shea appears to indicate
that it will be given full retroactive effect. If the new ruling con-
stitutes a “clear break” case, however, Johnson and Shea suggest
that it will not be applied retroactively even to cases pending on
direct review at the time it was rendered. However, it is arguable
that if a “clear break” case bears substantially on the truth-
finding process, it may be accorded retroactive application. 1 W.
LaFave and J. Israel, Criminal Procedure § 2.9 (1986 Supp.).

We agree that the mode of analysis suggested by Professors
LaFave and Israel appears to reflect the current state of the law
in this area as articulated by the Supreme Court in Johnson,
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Stumes, and Shea. Application of this method of analysis clearly
shows that Batson should not be accorded retroactive application
even as to cases, such as this, which were pending on direct re-
view at the time Batson was rendered.

Initially, it is readily apparent that Batson was not a fore-
shadowed decision which fell in the category of an analogous ap-
plication of a well-established constitutional principle. It cannot be
said that Batson involved the application of settled precedents to
a new factual situation. See United States v. Johnson, 457 U.S.
537, 73 L.Ed. 2d 202. Also, Batson did not reject the state’s basic
authority to try and convict the defendant for the crime charged.
Since Batson fell into neither of the two “threshold” categories
which would mandate automatic retroactive application, we must
proceed to consider the stage at which the defendant’s case rest-
ed when it was rendered.

Since the defendant’s case was pending on direct review at
the time Batson was rendered, Johnson and Shea would tend to
suggest that the ruling would be applicable to him unless it con-
stituted a “clear break” case. As noted previously, the Supreme
Court has said that “clear break” cases occur when a ruling ex-
pressly overrules a prior precedent of the Court, disapproves a
practice the Court has arguably sanctioned, or overturns a long-
standing and widespread practice to which the Court has not
spoken, but which a near-unanimous body of lower court authority
has expressly approved. United States v. Johnson, 457 U.S. 537,
78 L.Ed. 2d 202. We believe that Batson clearly falls into the first
category of “clear break” cases. Although Batson reaffirmed the
well-established principle recognized in Swain that the equal pro-
tection clause is violated by the state’s purposeful or deliberate
exclusion of blacks as jurors, it went on to explicitly reject the
Swain requirement that a defendant show a history of systematic
use of peremptory challenges to exclude blacks in order to prevail
on an equal protection challenge. Furthermore, a footnote at the
conclusion of the opinion for the Court states, “To the extent that
anything in Swain v. Alabama, 380 U.S. 202 (1965), is contrary to
the principles we articulate today, that decision is overruled.”
Batson v. Kentucky, 476 U.S. at ---, 90 L.Ed. 2d at 90 (emphasis
added). We conclude that Batson explicitly rejected the prior
Swain requirement and unequivocally overruled Swain. There-
fore, Batson constitutes a ‘“clear break” case which is normally
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not accorded retroactive effect, even as to cases pending on direct
appeal at the time of the new ruling. See United States v. John-
son, 457 U.S. 537, 73 L.Ed. 2d 202.

However, Johnson appears to intimate, and Professors
LaFave and Israel suggest, that those “clear break” cases bearing
substantially on the truth-finding process may nevertheless be ac-
corded full retroactive application. Assuming, arguendo, that this
proposition is correct, Batson is not such a case. The Court has
said that “[t]he extent to which a condemned practice infects the
integrity of the truth-determining process at trial is a ‘question of
probabilities.’ ” Stovall v. Denno, 388 U.S. at 298, 18 L..Ed. 2d at
1204 (quoting Joknson v. New Jersey, 384 U.S. at 729, 16 L.Ed. 2d
at 890). Those rulings which can be said to substantially affect the
basic truth-finding process have generally been those which ei-
ther gave an accused the ability to effectively present his case,
e.g., Arsenault v. Massachusetts, 393 U.S. 5, 21 L.Ed. 2d 5 (1968)
(holding retroactive the ruling in White v. Maryland, 373 U.S. 59,
10 L.Ed. 2d 193 (1963), that an accused is entitled to counsel at a
preliminary hearing); McConnell v. Rhay, 393 U.S. 2, 21 L.Ed. 2d 2
(1968) (holding retroactive the ruling in Mempa v. Rhay, 389 U.S.
128, 19 L.Ed. 2d 336 (1967), that counsel must be provided at a
hearing concerning the revocation of probation), or those which
placed restrictions on the prosecution’s ability to present im-
proper evidence against an accused, e.g., Berger v. California, 393
U.S. 314, 21 L.Ed. 2d 508 (1969) (holding retroactive the ruling in
Barber v. Page, 390 U.S. 719, 20 L.Ed. 2d 255 (1968), that the
absence of a witness from the jurisdiction did not justify the use
at trial of preliminary hearing testimony unless the state had
made a good faith effort to secure the witness’ presence); Roberts
v. Russell, 392 U.S. 293, 20 L.Ed. 2d 1100, rek’g denied, 393 U.S.
899, 21 L.Ed. 2d 191 (1968) (holding retroactive the ruling in Bru-
ton v. United States, 391 U.S. 123, 20 L.Ed. 2d 476 (1968), which
restricted the use of a confession by a codefendant which impli-
cated the accused). We conclude that while the ruling in Batson
may tend to incidentally avoid unfairness in the trial, it is not one
which bears substantially on the truth-finding process. We note
that in De Stefano v. Woods, 392 U.S. 631, 20 L.Ed. 2d 1308
(1968), the Supreme Court held that the ruling in Duncan v. Lout-
siana, 391 U.S. 145, 20 L.Ed. 2d 491 (1968) (that the fourteenth
amendment guarantees a right to a jury trial in some state court
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cases), was not to be applied retroactively. Also, the ruling in
Taylor v. Louisiana, 419 U.S. 522, 42 L.Ed. 2d 690 (1975) (that ex-
clusion of women from jury venires deprives a state criminal de-
fendant of his constitutional right to trial by an impartial jury
drawn from a fair cross-section of the community), was held to be
nonretroactive in Daniel v. Louisiana, 420 U.S. 31, 42 L.Ed. 2d 790
(1975). If the Supreme Court did not feel that action taken to en-
force the right to trial by jury and to prevent the exclusion of
women from jury venires did not bear substantially on the truth-
finding process, we think it can be safely said that the ruling in
Batson does not do so either.

In summary, we hold that the ruling in Batson is not to be
applied retroactively. The ruling will only be applicable to those
cases where the jury selection took place after the Batson deci-
sion was rendered. Since the jury selection in this case took place
before Batson was decided, we overrule the defendant’s argument
that the prosecution violated his equal protection rights through
the use of its peremptory challenges.

[4] The defendant also contends that the prosecution’s use of
peremptory challenges violated his sixth and fourteenth amend-
ment right to have the jury drawn from a fair cross-section of the
community. The United States Supreme Court has recently held,
in the context of a "death qualification” case, that the sixth
amendment fair cross-section requirement applies only to the pool
from which the petit jurors are selected and imposes no require-
ment that the petit jurors actually chosen must mirror the
community and reflect the various distinctive groups in the
population.

The Eighth Circuit ruled that ‘“death qualification”
violated McCree's right under the Sixth Amendment . . . toa
jury selected from a representative cross-section of the com-
munity. But we do not believe that the fair cross-section re-
quirement can, or should, be applied as broadly as that court
attempted to apply it. We have never invoked the fair cross-
section principle to invalidate the use of either for-cause or
peremptory challenges to prospective jurors, or to require
petit juries, as opposed to jury panels or venires, to reflect
the composition of the community at large. . . . The limited
scope of the fair cross-section requirement is a direct and in-
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evitable consequence of the practical impossibility of pro-
viding each criminal defendant with a truly “representative”
petit jury . ... Pope v. United States, 372 F. 2d 710, 725
(CA8 1967) (Blackmun, J.) (“The point at which an accused is
entitled to a fair cross-section of the community is when the
names are put in the box from which the panels are drawn”),
vacated on other grounds, 392 U.S. 651 (1968). We remain
convinced that an extension of the fair cross-section require-
ment to petit juries would be unworkable and unsound, and
we decline McCree’s invitation to adopt such an extension.

Lockhart v. McCree, 476 U.S. 162, ---, 90 L.Ed. 2d 137, 147-48
(1986) (citations omitted); Taylor v. Louisiana, 419 U.S. 522, 42
L.Ed. 2d 690 (1975). See also State v. Elkerson, 304 N.C. 658, 285
S.E. 2d 784 (1982); State v. Avery, 299 N.C. 126, 261 S.E. 2d 803
(1980). The defendant has presented no evidence, nor does he con-
tend, that the make-up of the venire panel from which the petit
jury was selected violated the fair cross-section requirement. This
assignment of error is overruled.

Finally, the defendant argues that the trial court erred by
failing to grant his motion to dismiss the charge of first-degree
murder. He claims that the State failed to present sufficient
evidence of premeditation and deliberation to justify the submis-
sion of this charge to the jury. We do not agree.

Before the issue of a defendant’s guilt may be submitted to
the jury, the trial court must be satisfied that substantial
evidence has been introduced tending to prove each essential ele-
ment of the offense charged and that the defendant was the per-
petrator. State v. Hamlet, 312 N.C. 162, 321 S.E. 2d 837 (1984);
State v. Powell, 299 N.C. 95, 261 S.E. 2d 114 (1980). Substantial
evidence must be existing and real, but need not exclude every
reasonable hypothesis of innocence. State v. Williams, 308 N.C.
47, 301 S.E. 2d 335, cert. denied, 464 U.S. 865, 78 L.Ed. 2d 177,
reh’g denied, 464 U.S. 1004, 78 L.Ed. 2d 704 (1983). In considering
a motion to dismiss, the trial court must examine the evidence in
the light most favorable to the State, and the State is entitled to
every reasonable intendment and inference to be drawn there-
from. State v. Hamlet, 312 N.C. 162, 321 S.E. 2d 837; State w.
Bright, 301 N.C. 243, 271 S.E. 2d 368 (1980). Contradictions and
discrepancies in the evidence are for the jury to resolve and do
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not warrant dismissal. State v. Brown, 315 N.C. 40, 337 S.E. 2d
808 (1985); State v. Powell, 299 N.C. 95, 261 S.E. 2d 114.

First-degree murder is the intentional and unlawful killing of
a human being with malice and with premeditation and delibera-
tion. State v. Fleming, 296 N.C. 5569, 251 S.E. 2d 430 (1979);
N.C.G.S. § 14-17 (1981 and Cum. Supp. 1985). Premeditation means
that the act was thought out beforehand for some length of time,
however short, but no particular amount of time is necessary for
the mental process of premeditation. State v. Brown, 315 N.C. 40,
337 S.E. 2d 808; State v. Myers, 299 N.C. 671, 263 S.E. 2d 768
(1980). Deliberation means an intent to kill, carried out in a cool
state of blood, in furtherance of a fixed design for revenge or to
accomplish an unlawful purpose and not under the influence of a
violent passion, suddenly aroused by lawful or just cause or legal
provocation. State v. Hamlet, 312 N.C. 162, 321 S.E. 2d 837; State
v. Bush, 307 N.C. 152, 297 S.E. 2d 563 (1982). The phrase “cool
state of blood” means that the defendant’s anger or emotion must
not have been such as to overcome his reason. State v. Myers, 299
N.C. 671, 263 S.E. 2d 768.

Premeditation and deliberation relate to mental processes
and ordinarily are not readily susceptible to proof by direct
evidence. Instead, they usually must be proved by circumstantial
evidence. State v. Buchanan, 287 N.C. 408, 215 S.E. 2d 80 (1975).
Among other circumstances to be considered in determining
whether a killing was with premeditation and deliberation are: (1)
want of provocation on the part of the deceased; (2) the conduct
and statements of the defendant before and after the killing; (3)
threats and declarations of the defendant before and during the
course of the occurrence giving rise to the death of the deceased;
(4) ill-will or previous difficulty between the parties; (5) the deal-
ing of lethal blows after the deceased has been felled and ren-
dered helpless; and (6) evidence that the killing was done in a
brutal manner. State v. Brown, 315 N.C. 40, 337 S.E. 2d 808; State
v. Williams, 308 N.C. 47, 301 S.E. 2d 335, cert. denied, 464 U.S.
865, 78 L.Ed. 2d 117, reh’qg denied, 464 U.S. 1004, 78 L.Ed. 2d 704.
We have also held that the nature and number of the vietim’s
wounds is a circumstance from which premeditation and delibera-
tion can be inferred. State ». Bullard, 312 N.C. 129, 322 S.E. 2d
370 (1984); State v. Brown, 306 N.C. 151, 293 S.E. 2d 569, cert.
denied, 459 U.S. 1080, 74 L.Ed. 2d 642 (1982).
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[5] We conclude in the present case that there was substantial
evidence that the killing was premeditated and deliberate and
that the trial court did not err in submitting to the jury the ques-
tion of defendant’s guilt of first-degree murder based on pre-
meditation and deliberation. There was no evidence that Mrs.
Kennedy in any way provoked the defendant into attacking her.
Following the Kkilling, the defendant callously remarked to Dickey
that “somebody [had] messed her up bad.” Furthermore, in his
statement, the defendant admitted that he had attempted to
cover up his involvement in the crime by placing the steel file in
the knife rack and by disposing of the murder weapon. The na-
ture of the wound also tends to show that the killing was premed-
itated and deliberate, as the knife was thrust into Mrs. Kennedy’s
back with such force that it went completely through her body.

The defendant appears to argue that because his confession
was introduced into evidence, the prosecution was bound by that
portion of the statement tending to show that the killing occurred
in a moment of panic and was not premeditated and deliberate.
An unlawful killing is deliberate and premeditated if done pur-
suant to a fixed design to Kkill, notwithstanding that defendant
was angry or in an emotional state at the time, unless such anger
or emotion was such as to disturb the faculties and reason. State
v. Whitley, 311 N.C. 656, 319 S.E. 2d 584 (1984); State v. Myers,
299 N.C. 671, 263 S.E. 2d 768. There was absolutely no evidence
that the defendant’s mental faculties were impaired to this ex-
tent.

Furthermore, it is well established that the State is not
bound by the exculpatory portions of a confession which it in-
troduces if other evidence is presented that tends to rebut or con-
tradict the exculpatory portions of the statement. E.g., State v.
May, 292 N.C. 644, 235 S.E. 2d 178, cert. denied, 434 U.S, 928, 54
L.Ed. 2d 288 (1977). The defendant implicitly asserts that the
stabbing immediately followed the first seream. The State pre-
sented evidence which tended to show that as much as thirty to
forty-five seconds may have elapsed between Kennedy's initial
scream and her final scream. In addition, the physical layout of
the crime scene would tend to rebut the notion that the stabbing
occurred immediately after the initial scream. Even under defend-
ant’s version of the incident, in order to stab the victim, the



N.CJ] IN THE SUPREME COURT 25

State v. Jackson

defendant would have had to get off the bed; go to the night
table, which was some distance from the bed; pick up the knife;
and then return to the bed and stab the victim. This would tend
to show that some period of time elapsed from the initial scream
until the fatal wound was inflicted. The jury could have inferred
from the evidence, taken in the light most favorable to the State,
that the fatal stab was not inflicted until the time of the second
scream, and such inference would support a finding that the kill-
ing was premeditated and deliberate. This assignment of error is
overruled.

The defendant received a fair trial, free from prejudicial er-
rorT.

No error.

Justice BILLINGS did not participate in the consideration or
decision of this case.

Justice EXUM dissenting in part.

For the reasons stated in my dissenting opinion, in which
Chief Justice Branch and Justice Frye joined, on the first appeal
of this issue, I dissent from that portion of the majority opinion
which concludes defendant’s confession was admissible. State v.
Jackson, 308 N.C. 549, 304 S.E. 2d 134 (1983} (Exum, J., dissent-
ing). I join in all other aspects of the Court’s opinion.

Justice FRYE joins in this dissenting opinion.
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STATE OF NORTH CAROLINA, Ex REL. UTILITIES COMMISSION aND GLEN-
DALE WATER, INC. v. THE PUBLIC STAFF, NORTH CAROLINA UTILI-
TIES COMMISSION anp LACY H. THORNBURG, ATTORNEY GENERAL

No. 536A85
(Filed 3 June 1986)

1. Utilities Commission §§ 31, 57— water company —findings sufficient for ap-
pellate review
The Utilities Commission's findings in a water utility case were sufficient
to allow appellate review where the Commission failed to find that the interim
rate of return of 14.56% was just and reasonable but found that that rate as
the utility’s permanent rate was appropriate; it was apparent that this rate
was viewed as only appropriate because the Commission would have author-
ized a 15.42% rate of return had the utility’s service been adequate; that
determination was supported by competent and material evidence; there was
evidence that the utility would continue to survive on the interim rate and
would make a small profit on the 15.42% rate of return; the revenue increase
granted was necessary not only to keep the utility financially afloat, but also
to implement ordered improvements; the determination to penalize the utility
was entirely proper; and the reasoning for finding the interim rate only ap-
propriate was clearly and specifically set out in the order. N.C.G.S. § 62-94,
N.C.G.S. § 62-79(a), N.C.G.S. § 62-131.

2. Utilities Commission § 38 — water company —operating expenses—legal fees
for contesting fine —inclusion improper
The Utilities Commission in a water utility case improperly included legal
fees in the utility’s operating expenses where the fees were incurred con-
testing a penalty assessed for failure to notify the Division of Health Services
and affected customers of maximum microbiological contaminant level viola-
tions. These legal fees were not incurred as an expense associated with pro-
viding water, but were the result of failure to provide adequate service.
N.C.G.S. 62-94(b){4).

3. Utilities Commission § 27— water company —annual operating revenues and
expenses — partial use of post-test year data—no error
The Utilities Commission did not improperly apply N.C.G.S. § 62-133(c} in
calculating a water utility’s annual operating revenues and expenses by refus-
ing to adjust its figure for revenue based on evidence of post-test year growth
although it increased the utility’s operating expenses based on post-test year
salaries. The Commission’s order reflects its consideration of all pertinent data
and the increase in operating expenses for salaries did not require any offset-
ting change in revenue because there was no correlation between the use of
post-test year salary expenses and the utility’s increase in customers.

4. Utilities Commission § 19— water company —approval of transfer of stock —neo
error

The Utilities Commission’s approval of the transfer of 52% of the stock in
a water utility to the son-in-law of the present owner was supported by the
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evidence where the son-in-law had been elected president and general manager
of the utility; he was a licensed C and B class well operator and a licensed elec-
trician with a number of years experience in operating water systems and re-
lated businesses; he had been the utility’s only licensed operator from April to
October 1984; the son-in-law had indicated to the Commission his decision to
improve the company's service and his willingness to invest his own time,
energy, and money in the company, including assumption of corporate debts;
the father-in-law was not currently involved in the management of the com-
pany; the son-in-law testified that he would not allow his personal relationship
with his father-in-law to interfere with the proper management of the com-
pany; and, in light of the woefully inadequate service under the father-in-law,
it could not be said that the Commission's determination that the company had
a better chance of making improvements under the son-in-law was arbitrary
and capricious.

5. Utilities Commission § 35— water company truck—two-thirds of costs exclud-
ed from rate base —supported by evidence

The Utilities Commission’s conclusion that two-thirds of a water utility’s
investment in a 3/4-ton truck should be excluded from the rate base was sup-
ported by evidence that the utility did not perform major repairs to its water
systems which required the use of the heavier truck but contracted those
repairs to a nonregulated, affiliated company, and the president and general
manager of the company testified that two lighter trucks were in use and were
adequate.

6. Utilities Commission § 38— water company — cost of unsuccessful expansion at-
tempt excluded —no error

The Utilities Commission’s decision to exclude from a water utility’s cost
of service expenditures related to its unsuccessful attempt to expand its serv-
ice area was supported by substantial evidence and was neither arbitrary nor
capricious.

Justice MARTIN dissenting in part and concurring in part.

APPEAL by intervenors, Lacy H. Thornburg, Attorney Gener-
al, and the Public Staff, North Carolina Utilities Commission, pur-
suant to N.C.G.S. § TA-29(b) from the final order of the Utilities
Commission entered 12 April 1985 in Docket No. W-691, Sub. 25.
Intervenor-appellants’ motion to bypass the Court of Appeals
with respect to Docket No. W-691, Subs. 26 and 27 was allowed on
16 August 1985. The applicant, Glendale Water, Inc., has cross-
appealed.

Glendale Water, Inc. (hereinafter Glendale) is a duly fran-
chised public utility which provides water service to twenty-one!

1. This figure includes the Woodbrook subdivision which was included in Glen-
dale’s service area first by a temporary order issued on 18 October 1984 and later
by the Commission's 12 April 1985 final order.
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subdivisions in Wake County. On 6 August 1984, it filed an ap-
plication with the North Carolina Utilities Commission seeking
authority to increase its rates in all service areas. (W-691, Sub.
25). Glendale also filed a verified motion for emergency relief re-
questing that the proposed rates be put into effect immediately
as interim rates subject to refund if not approved by the Commis-
sion. On 16 August 1984, Glendale applied for a Certificate of
Public Convenience and Necessity to furnish water utility service
in Woodbrook Subdivision in Wake County and for approval of
rates. (W-691, Sub. 26). Glendale later filed an application on 26
November 1984 for permission to sell and transfer 52% of its
stock owned by John G. Blankenship to E. Ray Vernon, Jr.
(W-691, Sub. 27).

The Commission issued an order finding that Glendale’s ap-
plication in W-691, Sub. 25, constituted a general rate case, that
the proposed new rates be suspended pending investigation, that
the matter be scheduled for public hearing, that Glendale’s sug-
gested interim rates be approved, and that Glendale be restricted
from applying for any new franchises until further notice. The
Commission consolidated the three dockets for hearing and deci-
sion and the matter was heard by a Commission panel on 4-5 De-
cember 1984 and 14-16 January 1985. The Attorney General and
the Public Staff intervened.

At the consolidated hearings, approximately forty-three Glen-
dale customers representing nine of the subdivisions served testi-
fied as public witnesses. These witnesses, expressing opposition
to the proposed rate increase, described their past and present
problems with water quality and service, including water outages,
water discoloration, fixture staining, pressure problems, strong
chlorine odor, no chlorine in the water, poorly maintained elec-
trical wiring, inconsistent billing practices, inaccurate billing, slow
response to customer complaints, and late “boil notices” to warn
of contaminated water.

In addition, Don Williams, an Environmental Protection Tech-
nician with the North Carolina Division of Health Services (DHS),
and Andy Lee, a Utilities Engineer with the Public Staff's Water
Division, testified concerning Glendale’s extensive service and
water quality problems. Mr. Williams stated that DHS had issued
“hoil notices” to customers in six of Glendale’s service subdivi-
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sions due to the detection of bacteria contamination. Williams in-
dicated that had Glendale chlorinated the water as required by
DHS regulations, the contamination could most likely have been
avoided. Public Staff Engineer Lee testified that Glendale either
had no chlorination equipment or inoperative chlorination equip-
ment in fifteen of the subdivisions it served. Lee further stated
that during the test year, a twelve-month period ending on 31 De-
cember 1983, Glendale had been assessed a $13,000 penalty by
DHS for failing to notify the agency and the affected customers of
maximum microbiological contaminant violations. After the test
year, but prior to the hearings, Glendale was given two additional
administrative penalties.

The testimony offered by the public witnesses, Mr. Williams
and Mr. Lee, was not contested by Glendale. E. Ray Vernon, cur-
rent Glendale president seeking to purchase 52% of the
company’s stock from John Blankenship, testified that he was
aware of the existing water quality and service problems. How-
ever, he outlined the corrective measures he would implement if
the Commission approved the stock transfer.

With regard to the rate increase, Glendale and the Public
Staff presented evidence to support their respective contentions
as to what increase, if any, the Commission should grant Glen-
dale. By its application, Glendale requested an increase in its
annual revenues of $562,511. In granting Glendale’s petition for
emergency relief, the Commission had authorized an interim rate
inecrease in annual revenues of $34,883, a 14.56% rate of return.
The Public Staff recommended that due to Glendale's grossly in-
adequate service no increase in revenues was justified.

The Commission, in its 12 April 1985 order, found and con-
cluded that if Glendale's service had been adequate, it would have
been entitled to an increase of $36,208 on the basis that a 15.42%
rate of return on operating expenses would be fair and reasonable
to both the company and its customers. However, in light of Glen-
dale’s inadequate service, the Commission concluded that the
interim rate of return, previously imposed, constituted the appro-
priate increase to which Glendale was entitled. In effect, Glendale
was penalized by the Commission $1,325 in annual revenues for
its poor water service.
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Johnson, Gamble, Hearn & Vinegar, by M. Blen Gee, Jr., at-
torneys for plaintiff-appellee Glendale Water, Inc.

Public Staff, Robert P. Gruber, Executive Director, by Paul
L. Lassiter and Lorinzo L. Joyner, Staff Attorneys for defendant-
appellant Public Staff.

Lacy H. Thornburg, Attorney General, by Angeline M. Malet-
to, Associate Attorney, for defendant-appellant Lacy H. Thorn-
burg, Attorney General

BRANCH, Chief Justice.

The first assignment of error presented by the Attorney
General and the Public Staff states that the Commission erred in
granting Glendale a $34,883 annual increase in revenues when it
found as a fact that Glendale has failed to provide adequate water
service. The Commission’s order contains these findings in perti-
nent part:

6. Under present rates, the Applicant’s annualized level
of operating revenue is $111,348. Under the Applicant’s pro-
posed rates, the annualized level of operating revenue would
be $163,859. Under the Commission’s approved rates, the an-
nualized level of operating revenue is $146,231.

8. The reasonable level of test year operating revenue
deductions for the Company after accounting, pro forma, and
end-of-period adjustments is $123,192.

9. The operating ratio methodology is appropriate for
fixing rates in this proceeding as the Company’s level of
original cost rate base is lower than its level of operating
revenue deductions under present rates.

10. Under present rates after accounting, pro forma, and
end-of-period adjustments, the Applicant will experience a
negative 9.97% rate of return on operating expenses requir-
ing a return.

11. Under the approved rates, after accounting, pro for-
ma, and end-of-period adjustments, the Applicant will ex-
perience a 14.56% rate of return on operating expenses
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requiring a return. The interim rates which became effective
on September 10, 1984, are appropriate and hereby approved.

The order also contains these findings concerning Glendale’s in-
adequate water quality and service:

14. The Applicant has been required to issue “Boil
Notices” for some of its systems due to bacteria contamina-
tion.

15. The Applicant has not provided adequate water utili-
ty service to its customers as it has failed to maintain con-
tinuous disinfection (chlorination) of drinking water on its
community water systems to safeguard public health as re-
quired by G.S. 130A-311.

16. The Applicant has been assessed three adminis-
trative penalties within the past 15 months by the North Car-
olina Department of Human Resources Division of Health
Services for violation of rules and regulations concerning the
operation of its community water systems.

17. The Applicant has not provided adequate water utili-
ty service to customers residing in A Country Place. These
customers have experienced continual problems of discolored
water, sediments in the water, low water pressure, staining
of plumbing fixtures and appliances, water outages, improper
chlorination of the water, unsafe exposed electrical wiring at
the well house, and billing irregularities.

18. The Applicant has not provided adequate water utili-
ty service to customers residing in Glendale, Burnside, Chari
Heights, Belmont, and Rollingwood subdivisions. These cus-
tomers have experienced continual problems of discolored
water, sediment in the water, low water pressure, staining of
plumbing fixtures and appliances, improper chlorination of
the water, bacteria contamination of the water, and billing ir-
regularities.

19. The Applicant has failed to provide adequate water
utility service in Woodscreek Subdivision. Woodscreek resi-
dents have experienced prolonged outages, low pressure
problems, residue and staining problems, and contaminated
water.
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20. The Applicant has failed to provided adequate water
utility service to the customers residing in Lynnhaven,
Crowsdale, Englewood, Orchard Knolls, and Surry Point sub-
divisions. These customers have experienced continual prob-
lems of discolored water, low pressure, air in lines, staining
of plumbing fixtures, and billing irregularities.

21. The Applicant has failed to accurately read its cus-
tomers’ meters and render correct bills on a consistent basis.

22. The Applicant has failed to maintain good customer
relations with its customers.

23. There is a need for the Applicant to make substan-
tial improvements in its accounting procedures, including the
setting up of an on-site set of accounting records.

In a later section of the order, entitled “Evidence and Conclusions
for Findings of Fact 9, 10, 11,” the Commission provides as
follows:

The evidence supporting this finding of fact is included
in the affidavit of Public Staff witness Bowerman and the
testimony of Company witness Vernon. Witness Bowerman
states that because the Company’s rate base is small in rela-
tion to its operating expenses, the operating ratio method
provides a more reasonable level of revenue.

In the absence of any evidence to the contrary and based
upon the Commission's determination of original cost rate
base and operating revenue deductions, as hereinafter shown,
the Commission concludes that the operating ratio method is
the proper procedure to be used for the determination of the
revenue requirement in the proceeding.

Witness Bowerman recommended that Glendale should
be granted a 15.42% margin on expenses which relates to an
operating ratio of 91.70% (including taxes and interest) or
86.64% (excluding taxes and interest). However, the Public
Staff recommends that the Company not be given any reve-
nue increase at this time due to inadequacy of service and
deficiency in accounting procedures. The Company agreed
that the 15.42% margin in operating revenue deductions
recommended by the Public Staff would generate an ade-
quate rate of return.
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[The Commission concludes that a 15.42% rate of return
on operating expenses requiring a return would be fair and
reasonable to both the Company and its customers.

(Based upon a 15.42% rate of return, the Commission finds
that an annual revenue increase of $36,208 over present rates
is appropriate.

However, the Company’s interim rates currently in effect will
yield an annual revenue increase of $34,883 over present
rates and according to witness Vernon the Company will sur-
vive if it is granted the interim rates now in effect. Therefore
in consideration of the Company’s inadequate service, the
Commission concludes that the interim rates, which became
effective on September 10, 1984, are appropriate for use in
this proceeding.)

These rates produce a 14.56% rate of return on operating ex-
penses requiring a return.]

The Commission then includes two schedules summarizing the
gross revenues and the rate of return the Company should be
able to achieve based on other determinations and calculations
within the order.

The Attorney General and the Public Staff contest the Com-
mission’s order granting Glendale a rate increase on three
grounds. First, they contend that the Commission’s finding that
had Glendale’'s water service been adequate a $36,208 annual in-
crease in revenues would have been appropriate is not supported
by competent, material, and substantial evidence. Secondly, they
argue that the Commission's imposition of the interim rate as a
penalty for Glendale’s inadequate service is arbitrary and capri-
cious. They assert that in light of the Commission’s extensive
findings, reflecting the overwhelming and uncontradicted evi-
dence of Glendale’s inadequate service, the penalty of $1,325, the
difference between $36,208, the increase that would have been
granted, and $34,883, the increase under the interim rate, is insuf-
ficient. Thirdly, the Attorney General and the Public Staff con-
tend that the Commission failed to make the necessary findings
that the interim rate constituted a “just and reasonable” increase
and that the $1,325 penalty was adequate under the circum-
stances. Essentially, these parties argue that the Commission
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erred in granting the $34,883 increase and erred in failing to
make specific findings that would allow a court to properly re-
view its decision.

[1] The scope of our review of an order of the Utilities Commis-
sion is clearly provided in N.C.G.S. § 62-94. We are expressly au-
thorized to affirm or reverse the decision of the Commission, or
remand the case for further proceedings, if the Commission’s find-
ings or conclusions are, inter alia:

(4) Affected by other errors of law, or

(8) Unsupported by competent, material and substantial evi-
dence in view of the entire record as submitted, or

(6) Arbitrary or capricious.

N.C.G.S. § 62-94(b)4), (5), (6) (1982). In accordance with this limited
right of review, all findings of fact made by the Commission,
which are supported by competent, material and substantial evi-
dence, are conclusive. The authority to determine the adequacy of
the utility’s service and the rates to be charged lies with the
Commission and a reviewing court may not modify or reverse its
determination merely because the court would have reached a dif-
ferent finding based on the evidence. Utilities Comm. v. Tele-
phone Co., 281 N.C. 318, 189 S.E. 2d 705 (1972). In order to enable
the court on appeal to determine the controverted questions pre-
sented in the proceedings, N.C.G.S. § 62-79(a) requires that all
final orders of the Commission contain “[flindings and conclusions
and the reasons or bases therefor upon all material issues of fact.
. . .” The failure to include all the necessary findings of fact is an
error of law and a basis for remand upon N.C.G.S. § 62-94(b)4) be-
cause it frustrates appellate review. State ex rel Utilities Comm.
v. Comservation Council, 66 N.C. App. 456, 311 S.E. 2d 617, aff'd in
part and rev’d in part on other grounds, 312 N.C. 59, 320 S.E. 2d
679 (1984). See also Utilities Commission v. Membership Corpora-
tion, 260 N.C. 59, 131 S.E. 2d 865 (1963). We disagree with the At-
torney General and the Public Staff that the Commission has
failed to make sufficient findings of fact to allow us to adequately
review its decision.

First, we acknowledge that the Commission technically failed
to find that the interim rate of return of 14.56% was “just and
reasonable” to the Company and its customers as required under
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N.C.G.S. § 62-131. Finding of Fact No. 11 merely states that this
rate as Glendale’s permanent rate is “appropriate.” Yet, it is ap-
parent that this rate was viewed by the Commission as only “‘ap-
propriate” because had Glendale’s service been adequate the
Commission would have authorized a 15.42% rate of return. This
determination is supported by competent and material evidence.
Public Staff witness Bowerman and Glendale agreed that, if an in-
crease were granted, a 15.42% margin in operating revenue de-
ductions would generate an adequate rate of return. The interim
rate of 14.56%, an annual revenue increase of $34,883, had been
previously approved in the Commission’s interlocutory order es-
tablishing these proceedings as a general rate case due to the fact
that Glendale had “shown that it is experiencing a degree of
financial difficulty sufficient to justify interim rate relief.”
Similarly, in these proceedings to determine Glendale’s perma-
nent rate, there was evidence presented by Company witness
Vernon that Glendale could continue to survive on the interim
rate. Thus, if the Company had been granted the 15.42% rate of
return, an annual revenue increase of $36,208, Glendale would
have been allowed a small profit. Yet, because of its inadequate
service record, the Commission refused to include in the rate in-
crease any provision for a company profit, but merely granted
Glendale an increase which would permit it to stay in business.
Based on the evidence presented, the Commission’s determination
to penalize Glendale by deleting its profit from the rate increase
was clearly proper.

Furthermore, in Utilities Comm. v. Morgan, Attorney Gener-
al, 277 N.C. 255, 266, 177 S.E. 2d 405, 412-13 (1970), reaffirmed,
278 N.C. 235, 179 S.E. 2d 419 (1971), this Court stated that it is
not unlawful for the Commission, in the exercise of its discretion,
to grant an increase in rates, notwithstanding existing service in-
adequacy, as an appropriate step in the improvement of the serv-
ice. In the present case, the Commission ordered Glendale to
make extensive and specific improvements in upgrading its exist-
ing water systems and in its business practices. The Commission’s
order requires:

4. That the Applicant shall set up and maintain an on-
site set of accounting records, adequately document all cash
receipts and disbursements, and take all other steps neces-
sary to adequately control its cash inflows and outflows.
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5. That the Applicant shall not acquire nor add on any
additional water systems nor extend its mains outside the
boundaries of its platted subdivision until upgrading of
the existing systems is completed and upon certification to
the Commission that all existing systems are constructed in
accordance with plans approved by the Division of Health
Services, and then only after further Order by the Commis-
sion.

6. That the Applicant, within 60 days after the effective
date of this Order, shall file a report with this Commission as
to the progress it is making toward completing the improve-
ments needed to bring each of its water systems into com-
plete compliance with all the Division of Health Services
Rules and Regulations. Said report shall describe the im-
provements made since the effective date of this Order, the
location of each improvement, the amount of expenditure for
each improvement, the vendor to whom each expenditure
was made, and the improvement remaining to be made before
each system is brought into complete compliance with the Di-
vision of Health Services Rules and Regulations. Once said
report is filed, the Applicant shall begin filing a similar re-
port on a bimonthly basis.

Thus, the revenue increase was necessary not only to keep Glen-
dale financially afloat due to its present difficulties, but also to
implement these ordered improvements.

We, therefore, hold that the Commission’s finding and conclu-
sion granting Glendale a 14.52% rate of return (in effect continu-
ing the interim rate) are supported by competent, material, and
substantial evidence. Likewise, based on the intended im-
provements outlined by Glendale’s new president and proposed
owner, E. Ray Vernon, Jr., and those improvements ordered by
the Commission, we fail to see how the Commission’s order can be
considered arbitrary and capricious. We further hold that the
Commission committed no error of law by failing to expressly find
the interim rate to be “just and reasonable.”

In Utilities Comm. v. Telephone Co., 285 N.C. 671, 208 S.E.
2d 681 (1974), this Court affirmed an order of the Commission de-
nying the utility a rate increase on the basis of inadequate serv-
ice. The Court of Appeals had ordered the case remanded to the
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Commission for its failure to find facts with respect to the effect
it gave the factor of inadequate service. This Court agreed that
the Commission should have found these particular facts but held
under the circumstances of the case that remand would serve no
useful purpose. We reasoned that

[t]he effect given by the Commission to inadequacy of service
due to management is shown clearly and precisely. It is ap-
parent from consideration of the order of the Commission, in
its entirety, that the denial of the request for an increase in
rates for service was due to the Commission’s finding of
gross inadequacies of service due to management and person-
nel deficiencies rather than to plant deficiencies.

Id. at 688, 208 S.E. 2d at 692. In the present case, such a determi-
nation by the Commission is just as apparent. Because its reason-
ing for finding the interim rate only “appropriate” is clearly and
specifically set out in the order, appellate review which normally
suffers due to the lack of proper findings was not frustrated in
this case.

[2] By their second assignment of error, the Public Staff and the
Attorney General contend that the Commission improperly inelud-
ed as operating expenses legal fees incurred by Glendale in con-
testing the amount of a penalty assessed against it for a violation
of administrative regulations. This $13,000 penalty was imposed
for Glendale’s failure to notify the Division of Health Services of
maximum microbiological contaminant level violations and for its
failure to notify affected customers of these violations. Glendale
did not contest the assessment of the penalty itself, but only dis-
puted the reasonableness of the penalty amount. In calculating
the reasonable level of Glendale’s operating revenue deductions
or expenses, the Company included $1,938 in legal fees spent in
challenging the amount of the penalty. At the time of the public
hearings, the penalty assessment dispute was still in litigation.
The Public Staff argued to the Commission that if the dispute
was resolved against the Company, it would not be properly in-
cluded as an expense to be recovered from the ratepayers. There-
fore, it would also be improper to require the ratepayers to pay
for any of the cost prior to the determination of liability.

Under the heading, “Evidence and Conclusions For Finding
of Faet No. 8, the Commission recited the following:
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[The Commission concludes that the legal expense in-
curred by the Company in the good faith defense of the
penalty assessment by the Division of Health Services is a
reasonable and necessary expenditure of Glendale.

Every person is entitled to due process of law and to repre-
sentation of counsel. If the Company feels that the penalty
assessed was too high, it has a right to be heard, to present
evidence, and to try to prove the unfairness of the penalty.
There was no suggestion that the Company’s challenge to the
administrative penalty was being made by the Company in
bad faith. The Commission concludes that the legal expense
should be included; but because such expense is unusual and
nonrecurring, the Commission is of the opinion that the ex-
pense should be amortized over a period of three years.
Therefore, the Commission concludes that $646 ($1,938/3)
should be included in expenses to reflect the amortization of
the legal costs related to the penalty assessment by the Divi-
sion of Health Services.]

Although this particular issue has not been considered, the
question of whether other types of legal fees are includable as
operating expenses has been previously addressed by the Com-
mission. In 1980, the Commission concluded that it would be un-
reasonable and against public policy to require Southern Bell
customers to pay for the company’s legal expenses incurred in de-
fending against a sex discrimination suit brought by a group of
female employees. The Commission reasoned that since the Com-
pany’s expenditures, including attorney’s and witness’s fees, were
incurred only because Southern Bell had been found to have vio-
lated federal statutes, these expenses should be excluded from
the cost of service. In re Southern Bell Teleph. & Teleg. Co.,
Docket No. P-55, Sub. 777, Feb. 7, 1980. In 1981 and 1982, the
Commission found that costs incurred by the Company in defend-
ing the Justice Department’s antitrust suits were reasonable and
proper costs associated with providing public utility service and
could be recovered from the ratepayers. In re Southern Bell
Teleph. & Teleg., 46 PUR 4th 285 (N.C. 1982); In re Southern Bell
Teleph. & Teleg., 42 PUR 4th 18 (N.C. 1981).

A survey of decisions by utilities commissions from other
jurisdictions reveals, as is apparent from the North Carolina deci-
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sions, that whether legal expenses may be considered as operat-
ing expenses and legitimately recovered from the ratepayers
depends on the type of legal dispute or service involved. For in-
stance, legal fees incurred in connection with antitrust suits are
generally allowed as operating expenses. (Calif.—In re Pacific
Teleph. & Teleg. Co. Decision No. 83-12-025, Dec. 7, 1983; Ohio—In
re Cleveland Electric Illum. Co., 46 PUR 4th 63 (1982); Ala.—In re
South Central Bell Teleph. Co. Docket Nos. 18075, 18076, Sept. 4,
1981; Wash.— Washington Utilities & Transp. Comm. v. Pacific
Northwest Bell Teleph. Co., 39 PUR 4th 126 (1980)). Legal ex-
penses incurred in contesting tax assessments are most often
denied as an operating expense. (Ill.—attorney’s fees in payment
for seeking a reduction of personal property tax excluded, In re
Prestwick Utilities Co., 58983 March 19, 1975; Pa.—moneys for
legal proceedings concerning real estate taxes excluded, Garber
v. Philadelphia Suburban Water Co., 87 PUR 3d 250 (1971) ). Legal
fees incurred in discrimination suits against the utility are
generally denied. (Pa.— Penn. Pub. Utility Comm. v. Equitable
Gas Co., 54 PUR 4th 406 (1983); Calif.— In re Pacific Gas & Elec.
Co., Decision 93887, Dec. 30, 1981).

It is also instructive to review decisions in which legal fees
for civil actions alleging some fault on the part of the utility were
sought to be included as operating expenses. In In re Citizens
Utilities Co. of California, 58 PUR 3d 155 (1965), the California
Utilities Commission ruled that legal expenses incurred by a
water company primarily as a result of errors and omissions in
the design and construction of a water reservoir would not be
charged against the company’s customers. The New Jersey Utili-
ties Commission found legal expenses incurred by a water and
sewer company in connection with a civil suit for alleged pollution
of the Metedeconk River improper as operating expenses. In re
Lakewood Water Co., 13 PUR 3d 571 (1956). In Pennsylvania, a
claim by a water company for the inclusion of costs incurred in
defending a service complaint, where the utility was found to be
at fault, was denied. Township of Spring v. Citizens Utilities
Water Co. of Pa., 65 PUR 3d 134 (1966).

It is evident that whether certain legal costs are considered
to be operating expenses is determined by utilities commissions
on a case-by-case basis and according to several general guide-
lines. Several commissions, including North Carolina, look to see
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if the legal fees are a reasonable and necessary expense for the
utility in providing its services. Pa. Public Utility Comm. v. Du-
quesne Light Co., 51 PUR 4th 198 (Pa. 1983); In re Cleveland Elec-
tric Illum. Co., 46 PUR 4th 63 (Ohio 1982); In re Southern Bell
Teleph. & Teleg., 46 PUR 4th 285 (N.C. 1982). Other utilities com-
missions measure the specific benefit the underlying legal pro-
ceeding will provide the ratepayers. In re Columbia Gas of
Kentucky, Inc., 55 PUR 4th 156 (Ky. 1983); In re Chesapeake &
Potomac Teleph. Co., 43 PUR 4th 169 (D.C. 1981); In re North-
western Bell Teleph. Co., 37 PUR 4th 1 (Minn. 1980); Washington
Utilities & Transportation Comm. v. Pacific Northwest Bell
Teleph. Co., 26 PUR 4th 495 (Wash. 1978); In re Citizens Water-
Supply Co. of Newtown, 3 PUR 4th 82 (N.Y. 1973). Furthermore,
utilities commissions often determine whether litigation expenses
may be included as operating expenses depending on whether
they are incurred in good faith. In re Pa. Pub. Utility Commission
v. Freeport Water Co., 56 Pa. PUC 513 (Pa. 12/3/82); In re Lake
Spring Water Co., 70 Md. PSC 259, Case No. 7244 (Md. 8/29/79); In
re Fitchburg Gas & Electric Light Co., D.P.U. 19084 (Mass.
8/31/77). Finally, some commissions consider the actual outcome of
the litigation and whether the legal expenses could have been
avoided through prudent management. I'n re Oklakoma Gas &
Elec. Co., 58 PUR 4th 414 (Okla. 1984) (prudent management re-
warded with inclusion of legal fees as operating expenses); In re
Boston Gas Co., 49 PUR 4th 1 (Mass. 1982) (outcome irrelevant); In
re Citizens Water-Supply Co. of Newtown, Case 27557, Opinion
No. 80-12 (N.Y. 3/31/80) (outcome irrelevant); In re Texas Electric
Service Co., Docket No. 2606 (Tex. 10/16/79) (disallowed since
could have been avoided by prudent management); Township of
Spring v. Citizens Utilities Water Co. of Pa., 65 PUR 3d 134 (Pa.
1966) (outcome matters).

In the present case, our Commission found that Glendale’s
legal fees which were incurred in contesting the amount of the ad-
ministrative penalty were recoverable as part of its operating
expenses. The Commission found that the legal fees were “a
reasonable and necessary expenditure” of Glendale which was
associated with its water service to its customers. Based on the
evidence presented, this conclusion is incorrect and constitutes an
error of law under N.C.G.S. § 62-94(b)4). In the first place, these

legal fees were not incurred as an expense “associated” with
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Glendale’s task of providing water to its customers. Rather, these
legal fees were incurred as a result of Glendale’s failure to pro-
vide adequate water service. It is important to note that Glendale
did not contest the imposition of the penalty itself, but only
disagreed with the amount of the penalty assessed against it.
Glendale was penalized for violating serious administrative
regulations, including its failure to notify its customers of con-
taminants in the water. It would be improper to require the very
class of people the DHS sought to protect in assessing the penalty
against Glendale to indirectly pay for the penalty through the in-
clusion of related legal fees into Glendale’s operating expenses.
Furthermore, since these legal fees could have been avoided had
Glendale initially carried out its responsibility of providing ade-
quate water service to its subdivisions, this expense cannot prop-
erly be considered reasonable or necessary. We, therefore, hold
that the Commission improperly included as part of Glendale’s
operating expenses the $1,938 in legal fees.

{31 The third assignment of error, raised by the Public Staff,
concerns whether the Commission correctly applied N.C.G.S. § 62-
133(c) in calculating Glendale’s annual operating revenues and
expenses. The Public Staff contends that the Commission’s deter-
mination in this regard is erroneous for two reasons. First, the
Commission used 1985 estimated data to determine a component
of Glendale’s expenses, but used the 1983 test year data to deter-
mine the Company’s revenues. According to the Public Staff, this
“mismatch” improperly distorts the ratio of expenses to revenue
and the test year concept of N.C.G.S. § 62-133(c). Secondly, the
Public Staff argues that once the Commission used the 1985 data
in calculating expenses, it was required under N.C.G.S. § 62-133(c)
to examine other post-test year changes in evidence to determine
whether similar adjustments were appropriate to offset expenses
by revenues.

N.C.G.S. § 62-133(c) provides in pertinent part:

The original cost of the public utility’s property . .
shall be determined as of the end of the test period used in
the hearing and the probable future revenues and expenses
shall be based on the plant and equipment in operation at
that time. The test period shall consist of 12 months’ histori-
cal operating experience prior to the date the rates are pro-
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posed to become effective, but the Commission shall consider
such relevant, material and competent evidence as may be of-
fered by any party to the proceeding tending to show actual
changes in costs, revenues or the cost of the public utility’s

property used and useful . . . which is based upon circum-
stances and events occurring up to the time the hearing is
closed.

(Emphasis added.) N.C.G.S. § 62-133(d) further states that “[t]he
Commission shall consider all other material facts of record that
will enable it to determine what are reasonable and just rates.”

The component of Glendale's expenses based on the 1985 esti-
mated data in question was salaries. The Company proposed that
its actual salary expenditure for the 1983 test year, $41,263, be
adopted by the Commission. The Public Staff recommended that
Glendale’s current salaries be annualized for a total of $35,010
because the Company had fewer employees at the time of its 1984
audit. The Commission, on the other hand, concluded that the
Company’s 1985 estimated salary expenditure of $43,544 was the
appropriate salary expense to be included. The Commission
reasoned as follows:

1983 — Company’s Actual Expenditures

Salaries other than owner —bookkeeper/receptionist

and meter reader/maintenance $18,733
Subcontract—Ray Vernon 10,530
Owner salary 12,000
Total $41,263

1985— Company’s Estimated Expenditures

Salaries other than owner:

Maintenance person $11,044
Bookkeeper/receptionist/
computer operator 14,000
Estimated overtime 1,500
Estimated subcontract ($5,000 to $7,000) 5,000
Owner salary 12,000

Total 43,544
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As the figures above indicate, Glendale will have similar
salary expenses for 1985 to those actually incurred in 1983,
even though Glendale will have fewer fulltime employees.
Especially important to note is the overtime expense estimat-
ed for 1985. By having an additional employee in 1983, Glen-
dale avoided paying time and one-half for overtime. Glendale
made a management decision concerning the number of
employees it would have and how much they would be paid in
1983 which was different from the management decision
Glendale made in 1985. However, there is nothing in the rec-
ord to suggest that either management decision is unreasona-
ble.

Based upon the evidence presented and in view of the
extensive improvements that Glendale is herein ordered to
make and the substantial amount of routine maintenance
which will be necessary to keep the Glendale water systems
operating properly, the Commission concludes that the Com-
pany’s 1985 estimated salary expenditure of $43,544 is the
appropriate level of salary expense to be included in this pro-
ceeding. The Commission finds that this salary level of
$43,544 will enable the Company to adequately pay its per-
sonnel to properly maintain the system and correct the
problems discussed herein. Furthermore, the Commission ac-
knowledges that the salary level of the owner (Ray Vérnon),
which is $12,000, has been agreed to by the parties, but the
Commission considers it to be too low considering the size of
the Glendale operations, the extensive maintenance required
by the system and the testimony of witness Vernon that he
works days, nights, and weekends and that in the most cur-
rent week he had worked 105 hours for Glendale. Witness
Vernon further testified that he works solely for Glendale
Water, Inc., as "“there are not enough hours in the day” to do
any other independent contract work on the side. The Com-
mission concludes that $43,544 is the appropriate salary level.

In a nutshell, the Public Staff contends that since the Com-
mission used Glendale’s 1985 estimated salary expenditures to
calculate its expenses, it should have been required to adjust
Glendale's revenues based on the Company’s continuing customer
growth. The Public Staff asserts that there was uncontradicted
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evidence that Glendale’s customer base in the 1983 test year in-
creased 30.1%, from 449 to 584. In the twelve months following
the test year, calendar year 1984, Glendale’s customer base in-
creased approximately another 22%, from 584 to 712. Moreover,
Company witness Ray Vernon testified that at the time of the
hearings, construction of new homes was in progress in fifteen
subdivisions served by Glendale. The Public Staff argues that in
light of the Commission’s findings that Glendale had experienced
post-test year growth, it improperly failed to adjust revenues to
reflect the increase in annual operating revenues that Glendale
would experience due to that growth.

We reject this argument. In the first place, the Public Staff
admits in its brief that “the Commission’s decision falls within the
letter of the statutory requirements.” The Commission is required
under N.C.G.S. § 62-133(c) to determine probable future revenues
and expenses and to consider such relevant, material and compe-
tent evidence as may be offered which tends to show actual
changes in costs or revenues. The Commission’s order reflects
that it considered all pertinent data.

Secondly, these statutory tasks are required in order to help
the Commission arrive at the reasonable rate the utility may
charge for its services. This determination is solely for the Com-
mission and must be upheld by this Court if based on adequate
findings of fact supported by competent evidence. Utilities Com-
mission v. Duke Power Co., 305 N.C. 1, 287 N.C. 786 (1982). We
find that the Commission did not improperly refuse to adjust its
figure for revenues based on evidence of post-test year growth
although it increased Glendale's operating expenses based on
other post-test year evidence. Contrary to the Public Staff's con-
tention, there is no correlation between the use of post-test year
salary expenses and Glendale’s increase in customers. The Com-
mission in its order explains that the use of 1985 estimated salary
expenditures was appropriate because it had ordered additional
improvements and increased routine maintenance. Thus, the in-
creased allowance in operating expenses for salaries did not re-
quire any offsetting change in revenue. The Public Staff’s reliance
therefore on Utilities Commission v. Public Staff, 52 N.C. App.
275, 278 S.E. 2d 599 (1981), is misplaced because in that case the
expenses included and the revenues excluded were necessarily
related.
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We therefore hold that the Commission’s conclusion that 1985
estimated expenditures were the appropriate allowance for salary
expenses is supported by competent, material, and substantial
evidence. Further, we hold that the Public Staff has failed to
show that the Commission’s refusal to increase revenues by post-
year customer growth was arbitrary or capricious or contributed
to the adoption of a rate which was unjust.

[4] The fourth assignment of error, raised by the Attorney
General, involves the Commission’s approval of the transfer of
52% of the Company’s stock to E. Ray Vernon, Jr. The Attorney
General contends that the Commission’s finding that the transfer
is in the best interest of the customers is not supported by any
evidence and is arbitrary and capricious.

The Attorney General argues that the Commission failed to
consider the evidence presented by several Glendale customers at
the public hearing concerning their doubts as to Mr. Vernon’'s
ability to manage a utility. These customers were also concerned
with the transfer on the basis that Vernon was the son-in-law of
the previous owner John Blankenship. They felt that Blankenship,
who in their opinion had failed to provide adequate service, would
still exert important influence upon the Company’s operations due
to this personal relationship.

As previously stated, the Commission’s findings, if supported
by competent, material, and substantial evidence in view of the
record as a whole, are binding upon this Court. Utilities Commis-
ston v. Telegraph Co., 267 N.C. 257, 148 S.E. 2d 100 (1966). The
Commission’s determination may not be reversed or modified by
a reviewing court merely because that court might have reached
a different determination upon the same evidence. Utilities
Comm. v. Telephone Co., 281 N.C. 318, 189 S.E. 2d 705 (1972).

We hold that the Commission’s finding that the stock
transfer was in the best interest of the customers is supported by
competent, material, and substantial evidence. Vernon testified
that as of November 1984 he was elected President and General
Manager of Glendale and that he is a licensed C and B class well
operator and licensed electrician with a number of years ex-
perience in operating water systems and related business. In fact,
except for the months of April through October 1984, Vernoa was
Glendale’s only licensed operator. Vernon further indicated to the
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Commission his desire to improve the Company’s service and his
willingness to invest his own time, energy, and money in the Com-
pany, including the assumption of $53,000 of Glendale’s corporate
debts. There was also evidence presented that Mr. Blankenship
was not currently involved in the management of the Company.
Vernon testified that he would not allow his personal relationship
with Blankenship to interfere with the proper management of the
Company. Since there is substantial evidence to support the Com-
mission’s determination, it would be inappropriate for this Court
to substitute its judgment for that of the Commission’s.

Furthermore, in light of the overwhelming evidence present-
ed concerning Glendale’s woefully inadequate services under
Blankenship’s management, we cannot say that the Commission’s
determination that the Company had a better chance of making
improvements under Vernon’s control is arbitrary and capricious.

[5) In its cross-appeal, Glendale first assigns as error the Com-
mission’s exclusion of two-thirds of its investment in the 3/4-ton
Ford truck for computing its rate base and depreciation, and re-
lated expenses. The Commission concluded that while there are
times it is cost justified for Glendale to have this heavy truck
available, it would be inappropriate to allow the entire amount in
the rate base.

The evidence showed that Glendale owned three trucks, the
Ford truck in question and two lighter vehicles. All parties
agreed that two of the vehicles were appropriately included in
the Company’s rate base. Public Staff Engineer Lee recommended
that the Ford truck be entirely removed from the rate base on
the ground that Glendale does not perform the major repairs to
its water systems required for the use of this heavier truck, but
contracted this service to Pipeline Utilities, Inc., a nonregulated,
affiliated company. Glendale witness, Ray Vernon, testified that
only two trucks are currently in use and that these trucks are
adequate to service the Company’s systems. Former Company
President, John Blankenship, on the other hand, testified that the
ownership of the large Ford truck, with its large truck bed, was
advantageous to Glendale.

When there is contradictory evidence on an issue, the weigh-
ing of the evidence and the resolution of the conflict is the sole
prerogative of the Commission and a reviewing court may not
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substitute its judgment. Utilities Comm. v. Telephone Co., 285
N.C. 671, 208 S.E. 2d 681 (1974). We hold that the Commission’s
conclusion to include only one-third of the cost of the truck, or
$3,583, is supported by findings based on substantial evidence. In
fact, the Commission’s recognition that there may be times when
it is cost justified for the Company to have this truck available is
quite fair in light of the evidence presented.

[6] In its second assignment of error, Glendale excepts to the
Commission’s conclusion that expenditures related to its unsuec-
cessful attempt to expand its service area should be excluded
from its cost of service. In our opinion, the Company has failed to
specify the manner in which the Commission’s exclusion of ex-
penses related to its expansion attempt was unreasonable or un-
lawful.

These are the pertinent facts: The Company included in its
operating expenses $8,730 related to a failed attempt to construct
a water system in the Oak Ridge subdivision. Company witness
Blankenship opined that the project failed because of the inexpe-
rience of the developer. Glendale’s nonregulated affiliate, Pipeline
Utilities, installs and constructs water systems for the Company.
David Moser, vice-president of Pipeline, testified that Pipeline,
not Glendale, makes a profit from the construction of these water
systems. The cost of construction is paid by the developer of each
subdivision. Thus, any profits earned or losses incurred in the
construction of water systems such as Oak Ridge, accrue to the
developer or some other nonregulated entity, not to the utility.
Once the system is operational, the service is contributed to the
utility.

Glendale contended that it suffered a substantial financial
loss in a contractual dispute with the Oak Ridge developers which
led it to seek the abandonment of its franchise in that area. The
Company further argued that this loss should be included in its
operating expenses on the basis that every expansion indirectly
benefits all customers by spreading overhead expenses over a
greater number of customers.

Public Staff Accountant, Mike Maness, testified, however,
that only after the system is operational and new customers are
added are existing customers benefited by the new water system.
He further stated that since no profits from the construction of
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the water systems flow back to the ratepayers, they should not
be required to bear any construction losses.

Based on this evidence, the Commission concluded that

The construction of the water system in Oak Ridge Sub-
division is similar in all respects to the construction of the
Company’s other water systems, except that it failed. Had it
succeeded, the system would have been contributed to the
Company. The Commission concludes that the failure of this
project does not provide adequate justification for placing the
burden of these construction losses upon the ratepayers.

The Commission also notes that if Pipeline Utilities, Inc.,
had completed construction of the Oak Ridge system and had
incurred a loss upon that construction, the loss would have
been borne by Pipeline Utilities, Inc., not by Glendale Water,
Inc. The fact that the project was not completed and that a
loss was realized does not justify passing the loss on to Glen-
dale and to Glendale’s ratepayers.

We hold that the Commission's decision to exclude the $8,730
associated with the Oak Ridge water system construction is sup-
ported by substantial evidence and is neither arbitrary nor capri-
cious.

In conclusion, we remand this matter to the Commission with
instructions for it to exclude the $1,938 in legal fees, previously
included, as a part of Glendale’s operating expenses. Although the
amount involved might be considered de minimus, we feel remand
is justified in order to avoid setting incorrect precedent on this
important issue concerning the inclusion of legal fees in the rate
base calculation of operating expenses. In all other respects, the
order of the Commission is affirmed.

Reversed and remanded in part; affirmed in part.

Justice MARTIN dissenting in part and concurring in part.

I dissent as to the majority’s holding on the first issue. The
Commission found that the service of Glendale was inadequate,
both as to water quality and service provided. The litany of Glen-
dale’s transgressions against its consumers is set forth in the ma-
jority opinion. Not only has Glendale failed to provide proper
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service, in at least fifteen of its service areas it does not have the
necessary water treatment equipment to render proper service if
it were inclined to do so. The evidence concerning the inadequacy
of Glendale’s service and the danger to the health of its con-
sumers is both overwhelming and uncontradicted. There is no
evidence in this record that Glendale has done anything to correct
these problems, except to have a witness testify that he was
aware of the existing water quality and service problems and that
if he were allowed to purchase the controlling stock in the com-
pany, he would take corrective measures. There is no evidence
that Glendale has acquired a single piece of chlorination equip-
ment for use in the fifteen subdivisions that it serves which have
no such equipment. There is no evidence that Glendale has taken
any steps to protect the water quality, to improve the water
quality, to reduce water outages, to clear the water discoloration,
to prevent the staining of fixtures, to provide proper pressure, to
reduce the odor of chlorine, to put chlorine in the water when re-
quired, to properly maintain the electric wiring, to improve its
billing practices, to respond to the customer needs and com-
plaints, and to provide consumers with prompt “boil notices” to
warn of contaminated water. In short, Glendale comes before the
Commission and this Court asking for the approval of a 14.56 per-
cent increase in rates without any corresponding effort on its
part to improve the services to its consumers, who are now being
asked to pay additional amounts for the same poor, inadequate
service.

I do not find that upon the whole record test the findings of
the Commission are adequate or are supported by competent, ma-
terial, and substantial evidence. N.C.G.S. § 62-94(b)4), (5), (6)
(1982). It is apparent to me that upon this record the decision of
the Utilities Commission was arbitrary or capricious.

Prior to the present application, the Commission had estab-
lished rates for Glendale which were sufficient to enable it to
maintain its properties, render proper and adequate service to its
consumers, and, in addition, earn a fair return. Glendale must ac-
cept responsibility for its actions in allowing its properties to
deteriorate and in failing to provide adequate service and water
of acceptable quality. Having been granted a monopoly in its fran-
chise area, Glendale is under a duty to render reasonably ade-
quate service. Utilities Comm. v. Morgan, Attorney General, 277



50 IN THE SUPREME COURT 317

State ex rel. Utilities Comm. v. The Public Staff

N.C. 255, 177 S.E. 2d 405 (1970), aff'd on rek’g, 278 N.C. 285, 179
S.E. 2d 419 (1971).

Rates charged by a utility and service rendered go hand in
hand:

(a) Every rate made, demanded or received by any
public utility, or by any two or more public utilities jointly,
shall be just and reasonable.

(b} Every public utility shall furnish adequate, efficient
and reasonable service.

N.C.G.S. § 62-131 (1982). The quality of service rendered is a nec-
essary factor to be considered in fixing just and reasonable rates.
Utilities Comm. v. Telephone Co., 285 N.C. 671, 208 S.E. 2d 681
(1974). When the Commission found that Glendale’s service was
inadequate, it was required to make specific findings showing the
effect of this inadequacy upon its decision to fix rates fair to both
Glendale and the consumer. Utilities Comm. v. Telephone Co., 281
N.C. 318, 189 S.E. 2d 705 (1972). I find no such specific findings.
Without such findings the decision of the Commission is arbitrary
or capricious. The agency decision does not indicate a fair and
careful consideration of the issue, nor does it indicate a course of
reasoning and the exercise of judgment. The award of the Com-
mission must be based upon reasoned decision making. Comr. of
Insurance v. Rate Bureau, 300 N.C. 381, 269 S.E. 2d 547, reh’g de-
nied, 301 N.C. 107 (1980).

The Commission had the authority, upon the filing of the ap-
plication by Glendale, to suspend the hearing pending the im-
provement of service by Glendale to its consumers. Upon such
performance by Glendale, the Commission could then hear and
determine the proper rate of return based upon such improved
service. In the light of the history of Glendale’s performance of its
duties as a public utility and its abject failure to provide its con-
sumers with a reliable, potable source of drinking water, the Com-
mission acted arbitrarily or capriciously in relying upon the
promises of a witness who was not even the owner of the com-
pany but only a person interested in acquiring the company. I
find that the Commission erred in granting the increase in rates
and vote to have the case remanded to the Commission on this is-
sue, with instructions to vacate the order approving the increased
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rates and hold the proceedings of the Commission in suspension
until the new owner demonstrates his ability to carry out his
promises for improved water quality and service; or, at the very
least, for additional findings of fact necessary to support the con-
clusions of the Commission as being the product of reasoned deci-
sion making. Upon this record, the consuming public is entitled to
a reliable source of potable drinking water before there should be
additional increases in the consumers’ costs.

I concur in the remainder of the majority opinion.

FRANK B. GODFREY, JOE N. SUTTON, 0. FRED HOWEY anp BILLIPS HOOD
v. THE ZONING BOARD OF ADJUSTMENT OF UNION COUNTY, NORTH
CAROLINA

No. 182PAS85
(Filed 3 June 1986)

1. Municipal Corporations § 30.16 — grain facility not nonconforming situation
A grain storage facility was not a “nonconforming situation” which could
legally be permitted to be continued following a judicial determination that a
purported rezoning under which the facility was constructed constituted un-
lawful “spot zoning” because it was not in existence at the time of either the
date of the zoning ordinance or the date of the purported rezoning amend-
ment.

2. Municipal Corporations § 30.16 — nonconforming use — judicial declaration not
amendment of zoning ordinance

A judicial declaration that a purported rezoning constituted unlawful spot
zoning did not constitute an “amendment” to the zoning ordinance so as to per-
mit a grain storage facility built in reliance upon the rezoning prior to the date
of the judicial action to constitute a “nonconforming situation” which could be
continued under the ordinance.

3. Municipal Corporations § 30.15— nonconforming use —arbitrary and capricious
action by zoning board of adjustment
A zoning board of adjustment acted arbitrarily and capriciously in
reaching its conclusion allowing a grain storage facility to continue as a “non-
conforming situation” where that conclusion was wholly unsupported by the
facts found by the board.

4. Municipal Corporations § 30.17— vested right to continue nonconforming use —
issue not before appellate court

The Court of Appeals erred in addressing the issue of whether landown-

ers acquired a “vested right” to continue a grain storage facility as a noncon-
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forming use after rezoning which permitted the facility was judicially declared
to constitute unlawful spot zoning since the “vested rights” issue was not con-
sidered by the county zoning board of adjustment or by the superior court on
review by writ of certiorari; a determination of the “vested rights” issue re-
quires resolution of questions of fact, including reasonableness of reliance,
existence of good or bad faith, and substantiality of expenditures, and fact-
finding is not a function of an appellate court; and the landowners are not
parties to this proceeding.

5. Municipal Corporations § 31— challenge to zoning amendment—declaratory
judgment — injunction not required

Plaintiffs were not required to attempt to obtain injunctive relief in order

to protect their property interests against unlawful actions of a zoning board
but could properly elect to challenge a zoning amendment through a
declaratory judgment action.

Justice EXUM concurring in result.
Chief Justice BRANCH joins in this concurring opinion.

Justice MARTIN dissenting.

ON discretionary review of a unanimous decision of a panel of
the Court of Appeals, 73 N.C. App. 299, 326 S.E. 2d 113 (1985), af-
firming a judgment entered by Hal H. Walker, J., at the 14 No-
vember 1983 Civil Session of Superior Court, UNION County.
Heard in the Supreme Court 14 October 1985.

Joe P. McCollum, Jr., for plaintiff-appellants.
Love & Milliken, by John R. Milliken, for defendant-appellee.

MEYER, Justice.

James Dennis Rape came into ownership and possession of a
17.45-acre tract of land in Union County in 1973. The Union Coun-
ty Board of Commissioners adopted a comprehensive zoning or-
dinance on 14 April 1975, effective 2 June 1975. On the effective
date of the ordinance, Mr. Rape’s 17.45-acre tract was being
farmed; no business other than farming was operated on this
tract prior to 1980. The Rape tract and the surrounding area
were zoned low density residential, R-20, by the 1975 ordinance.

On 12 September 1980, Mr. Rape petitioned the county to re-
zone his tract from R-20 to H-I, “heavy industrial.” Mr. Rape’s
purpose in requesting the zone change was to enable him to con-
struct a grain storage facility and office space on a portion of his
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tract. The Union County Planning Board voted to recommend the
rezoning request, and on 23 November 1980, the County Commis-
sioners, by a vote of three to two, voted to amend the zoning or-
dinance to rezone the tract as requested by Rape.

Disturbed by this action, three adjoining landowners, within
three weeks of the rezoning, filed an action in Superior Court,
Union County, on 15 December 1980 seeking a declaratory judg-
ment to the effect that the Commissioners’ action in rezoning the
Rape tract was null and void because it constituted “spot zoning.”
Meanwhile, Mr. Rape, pursuant to a “previous arrangement” with
Gro-More of Monroe, Inc., obtained a building permit to construct
the grain storage facility and began construction of the facility.
Gro-More's majority shareholder is Eastern Plant Foods, Inc., of
Greenville, South Carolina; Mr. Rape is president and minority
shareholder of Gro-More. In May 1981, construction was com-
pleted, and pursuant to the arrangement with Gro-More, Mr.
Rape transferred 4.25 acres of his 17.45-acre tract containing the
grain storage facility and office space to Gro-More. Subsequent to
the facility being completed and its transfer to Gro-More, and
during the pendency of the action for declaratory judgment, the
Union County Board of Commissioners on 25 August 1981 amend-
ed the zoning ordinance to make provision for “Nonconforming
Situations” (hereinafter, Section 70).

On 11 December 1981, Judge Kivett entered an order in the
declaratory judgment action declaring the Commissioners’ rezon-
ing of the Rape tract on 23 November 1980 null and void because
such action constituted “spot zoning.”! The result of this order

1. “Spot zoning amendments are those which by their terms single out a par-
ticular lot or parcel of land, usually small in relative size, and place it in an area the
land use pattern of which is inconsistent with the small lot or parcel so placed, thus
projecting an inharmonious land use pattern. Such amendments are usually trig-
gered by efforts to secure special benefits for particular property owners, without
proper regard for the rights of adjacent landowners. These are the real spot zoning
situations. Under no circumstances could the tag of validity be attached thereto.

n

“Of one thing there can be no doubt. The law is well settled that ‘spot zoning,’
as properly known and understood, and ‘spot zoning' ordinances, as properly iden-
tified, are invalid on the general ground that they do not bear a substantial rela-
tionship to the public health, safety, moral and general welfare and are out of
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was that the entire tract remained subject to the original R-20,
low density residential designation. Gro-More and Eastern Plant
Foods appealed to the Court of Appeals, which affirmed Judge
Kivett's order in Godfrey v. Union Co. Bd. of Commissioners, 61
N.C. App. 100, 300 S.E. 2d 273 (1983). Pursuant to that opinion,
Union County Zoning Enforcement Officer H. Steve Morton noti-
fied Mr. Rape by letter of 14 April 1983 that the Gro-More grain
storage facility was not in compliance with the R-20 district in
which it was located and that Mr. Rape had thirty days to bring
the use into compliance.

On 4 May 1983, Gro-More and Eastern Plant Foods, by their
attorney, petitioned the Union County Board of Adjustment for
an allowance of the continuance of the “nonconforming situation”
on the 4.26-acre tract. The Board of Adjustment held meetings on
6 June and 11 July 1983 and heard from Mr. Rape, as well as from
plaintiffs in this action. Both parties were represented by counsel.
On 11 July 1983, the Board of Adjustment approved Gro-More's
petition allowing the facility to continue as a “nonconforming situ-
ation.” Pursuant to N.C.G.S. § 153A-345(e), plaintiffs petitioned
the Superior Court, Union County, for a writ of certiorari to
review the Board’s 11 July 1983 order. In their petition for the
writ, plaintiffs stated as ‘“Reasons Why the Writ Should Issue”
that “the action of the Board of Adjustment was arbitrary and
capricious in that there was no showing that a nonconforming use
ever existed and further there was [sic] not sufficient findings of
fact by the Board to grant any relief.”

Upon the review by a superior court upon writ of certiorari
issued pursuant to N.C.G.S. § 153A-345(e),

the findings of fact made by the Board, if supported by
evidence introduced at the hearing before the Board, are con-
clusive. In re Application of Hasting, 252 N.C. 327, 113 S.E.
2d 433; In re Pine Hill Cemeteries, Inc., 219 N.C. 735, 15 S.E.
2d 1. The matter is before the Court to determine whether
an error of law has been committed and to give relief from an

harmony and in conflict with the comprehensive zoning ordinance of the particular
municipality.”

2 E. Yokley, Zoning Law and Practice § 13-3 (4th ed. 1978) (footnote omitted).
See also Blades v. City of Raleigh, 280 N.C. 531, 187 S.E. 2d 35 (1972).
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order of the Board which is found to be arbitrary, oppressive
or attended with manifest abuse of authority. Durham Coun-
ty v. Addison, 262 N.C. 280, 136 S.E. 2d 600; Lee v. Board of
Adjustment, 226 N.C. 107, 37 S.E. 2d 128. It is not the func-
tion of the reviewing court, in such a proceeding, to find the
facts but to determine whether the findings of fact made by
the Board are supported by the evidence before the Board. It
may vacate an order based upon a finding of fact not sup-
ported by the evidence.

In re Campsites Unlimited, 287 N.C. 493, 498, 215 S.E. 2d 73, 76
(1975). See also Coastal Ready-Mix Concrete Co., Inc. v. Board of
Comm'rs of the Town of Nags Head, 299 N.C. 620, 623-27, 265 S.E.
2d 379, 381-83, reh’g demnied, 300 N.C. 562, 270 S.E. 2d 106 (1980).

On 16 November 1983, Judge Hal H. Walker entered an order
finding no error in the proceedings and concluding that the
Board’s 11 July 1983 order allowing continuation of the noncon-
forming use was proper. On appeal by plaintiffs, the Court of Ap-
peals affirmed the superior court’s decision in its opinion at 73
N.C. App. 299, 326 S.E. 2d 113.

The Court of Appeals recognized that, according to Union
County Zoning Ordinance, Sections 70.1(1) and 70.2, the grain
storage facility is not a “nonconforming use” subject to being con-
tinued because the facility was not in existence at the effective
date of the ordinance or the effective date of the amendment to
the ordinance rezoning the property from R-20 to H-I. However,
the Court of Appeals found that the situation became nonconform-
ing as a result of the subsequent judicial declaration that the pur-
ported 1980 rezoning to H-I constituted “spot zoning” and was
null and void and of no effect. Additionally, the court found that
Mr. Rape had incurred ‘‘great expense in constructing a large
facility valued at $400,000” in “good faith reliance” upon the 1980
zoning amendment and the building permit. Id. at 302, 326 S.E. 2d
at 115. Relying on Town of Hillsborough v. Smith, 276 N.C. 48,
170 S.E. 2d 904 (1969), and its progeny, the court held that “the
landowner acquired a vested right to continue using the facility.”
Godfrey, 73 N.C. App. at 302, 326 S.E. 2d at 115. The Court of Ap-
peals, adopting defendant’s argument, noted that plaintiffs could
have protected their interests by obtaining an injunction when
they filed their petition for a writ of certiorari, and the land-
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owners’ interest could have been protected by means of a bond.
We conclude that the reasoning and the result of the panel below
is erroneous, and we therefore reverse.

A

[1] Following public hearings on 6 June and 11 July 1983, the
Union County Zoning Board of Adjustment issued an order in
which it concluded that the Gro-More facility constituted a ‘“‘non-
conforming situation” as defined in Section 70 and was entitled to
continuation pursuant to Section 70.2. Our review of the record
convinces us that the Board erred as a matter of law in conclud-
ing that the subject property was a “nonconforming situation”
and thus erred in allowing continuation pursuant to Section 70.2.

The 1981 amendment to the Union County Zoning Ordinance,
“Section 70. Nonconforming Situations,” provides the framework
for analysis in the determination of whether the Gro-More facility
could legally be permitted to continue as such following the judi-
cial determination that the 1980 purported zoning change under
which the facility was constructed constituted unlawful “spot zon-
ing.” The relevant portions of Section 70 provide in pertinent
part:

70.1 Definitions

(1) Nonconforming Situation. A situation that occurs
when, on the effective date of this ordinance or any
amendment to it, an existing lot or structure or use
of an existing lot or structure does not conform to
one or more of the regulations applicable to the dis-
trict in which the lot or structure is located. Among
other possibilities, a nonconforming situation may
arise because . . . land or buildings are used for pur-
poses made unlawful by this ordinance.

70.2 Continuation of Nonconforming Situations

Nonconforming situations that were otherwise lawful on
the effective date of this ordinance may be continued,
subject to the restrictions and qualifications set forth in
subsections 70.3 and 70.6 of this section.

(Emphasis added.)
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By clear definition, a situation may be designated “noncon-
forming” for purposes of continuation under the ordinance only if
it is an existing lot or structure on the effective date of the or-
dinance or amendment. Section 70.1(1). According to the record,
the effective date of the comprehensive zoning ordinance was 2
June 1975. On that date, the entire Rape tract was being farmed,
and no structure was in existence on the property. The effective
date of the amendment purporting to rezone the tract from R-20
to H-I was 23 November 1980. It is uncontroverted that no struc-
ture existed on the tract on that date. In fact, the 1980 amend-
ment was enacted for the sole purpose of accommodating Mr.
Rape’s plan to erect the structure which is the subject of this con-
troversy. Mr. Rape acquired a building permit and began con-
struction some time after 23 November 1980; the facility was
completed in May 1981. Thus, as the Court of Appeals recognized,
the grain storage facility fails to come within the Section 70.1(1)
definition of a “nonconforming situation” because it was not in ex-
istence at the time of either the date of the ordinance or the date
of the purported amendment to it. “Before a supposed noncon-
forming use may be protected, it must exist somewhere outside
the property owner’s mind.” Cook v. Bensalem Township Bd. of
Adjustment, 413 Pa. 175, 179, 196 A. 2d 327, 330 (1964).

The plain meaning of Section 70, as applied to these facts, is
that the grain storage facility is not a “nonconforming situation”
as defined by Section 70.1(1) and therefore cannot be “continued”
pursuant to Section 70.2. Thus, the superior court erred in failing
to conclude that the Board committed an error of law in authoriz-
ing the continuance of the Gro-More facility.

[2] Defendant argues, however, that there is another relevant
“effective date of . .. amendment” to the ordinance prior to
which the Gro-More structure had come into existence. Defendant
contends that the superior court order of 11 December 1981, af-
firmed by the Court of Appeals in Godfrey v. Union Co. Bd. of
Commissioners, 61 N.C. App. 100, 300 S.E. 2d 273, amounted to a
“judicial amendment” of the zoning ordinance because its effect
was to rezone the tract from the H-I “spot zoning” designation
back to the original R-20. Defendant contends that the facility,
completed in May 1981, was in existence on the effective date of
the December 1981 “judicial amendment” to the zoning ordinance
and therefore constitutes a “nonconforming situation” as defined
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in Section 70.1(1), entitled to continuance pursuant to Section 70.2.
This argument is without merit.

“The courts do not possess the power to amend the zoning
regulations.” 1 R. Anderson, American Law of Zoning 2d § 4.26
(1976) (footnote omitted). “While the courts possess the authority
to pass upon the validity of a zoning ordinance, this authority
does not include the power to determine the ultimate zoning
classification.” La Salle Nat'l Bank v. City of Chicago, 130 Ill.
App. 2d 457, 460, 264 N.E. 2d 799, 801 (1970). See also Petlin
Associates, Inc. v. Township of Dover, 64 N.J. 327, 316 A. 2d 1
(1974). Zoning is properly a legislative function, and courts are
prevented by the doctrine of separation of powers from invasions
of this field. City of Miami Beach v. Weiss, 217 So. 2d 836, 837
(Fla. 1969); Board of Supervisors of Fairfax County v. Allman, 215
Va. 434, 445, 211 S.E. 2d 48, 55, cert. denied, 423 U.S. 940, 46
L.Ed. 2d 272 (1975); 1 R. Anderson, American Law of Zoning 2d
§ 4.26 (1976); 3 A. Rathkopf & D. Rathkopf, The Law of Zoning
and Planning § 36.01 (4th ed. 1986).

“[Aln unconstitutional amending statute or ordinance is in
reality no law and, in legal contemplation, is as inoperative as if it
had never been passed.” 2 E. Yokley, Zoning Law and Practice
§ 11-8 (4th ed. 1978), citing Archer v. City of Shreveport, 226 La.
867, 77 So. 2d 517 (1955); City of New Orleans v. Levy, 223 La. 14,
64 So. 2d 798 (1953), and cases cited therein.

The act of a municipal legislative body which purports to
enact or amend a zoning ordinance but which in fact amounts to
an unconstitutional “spot zoning” is beyond the authority of the
municipality. Blades v. City of Raleigh, 280 N.C. 531, 187 S.E. 2d
35 (1972). “If the amending ordinance is beyond the legislative
power of the city, whether for the reason that it constitutes spot
zoning or on some other ground, its adoption does not remove the
designated area from the effect of the comprehensive zoning or-
dinance previously enacted. In that event, the proposed use re-
mains unlawful” Zopfi v. City of Wilmington, 273 N.C. 430, 437,
160 S.E. 2d 325, 333 (1968).

We do not accept defendant’s argument that upon “judicial
amendment” of the ordinance, the grain storage facility, com-
pleted seven months earlier, became a “nonconforming situation”
because it was in existence on the date of the 1981 superior court



N.C|] IN THE SUPREME COURT 59

Godfrey v. Zoning Bd. of Adjustment

order declaring the 1980 amendment to constitute unlawful “spot
zoning.” “While a use of land or a building may become noncon-
forming through circumstances other than the enactment of a zon-
ing restriction causing the use or building to violate the
ordinance, nonconformities so caused are not included in the class
of protected nonconforming uses or structures.” 4 A. Rathkopf &
D. Rathkopf, The Law of Zoning and Planning § 51.01[1] (4th ed.
1986). The December 1981 order of the superior court, affirmed by
the Court of Appeals, did not constitute an “amendment” to the
Union County Zoning Ordinance. The effect of the order was to
declare the 23 November 1980 act of the Commissioners null and
void as being beyond the authority of that legislative body. The
result left the zoning ordinance as it would have been had the
purported rezoning never taken place. Consequently, the provi-
sions of the last prior valid zoning ordinance continued to apply
to the tract, and thus the property remained subject to the R-20
zone restrictions. See Harris Trust & Sav. Bank v. Duggan, 105
I1l. App. 3d 839, 847, 435 N.E. 2d 130, 137 (1982), aff'd, 95 Ill. 2d
516, 449 N.E. 2d 69 (1983); In re Concordia Collegiate Inst. v.
Miller, 301 N.Y. 189, 197, 93 N.E. 2d 632, 636 (1950); 3 A. Rathkopf
& D. Rathkopf, The Law of Zoning and Planning § 36.02 (4th ed.
1986).

[3] Finally, the superior court could have found that the action
of the Board in entering its 11 July 1983 order was “arbitrary,
oppressive, or capricious” or was attended with an abuse of
discretion. The Board’s “findings of fact” in no way support its
conclusions and order which consist, in their entirety, of the
following:

The Zoning Board of Adjustment for Union County hav-
ing held a public hearing on June 6, 1983, which was contin-
ued until July 11, 1983, to consider the petition for Gro-More
of Monroe, Inc., for the continuation of a Nonconforming
Situation as provided in Sec. 70.2 of the Union County Zoning
Ordinance as will be more fully shown in the petition filed
herein and having heard all of the evidence and arguments
presented at said hearings, makes specific findings as follows:

(a) That the subject property was zoned R-20 in Septem-
ber of 1980 when a petition to rezone to H-I was filed.



60 IN THE SUPREME COURT [317

Godfrey v. Zoning Bd. of Adjustment

(b) That in November of 1980 the Union County Board of
Commissioners rezoned the subject property to H-I.

(¢) That subsequent to said rezoning the then owner ob-
tained a building permit and constructed on the site a
grain storage and transfer facility and the offices that go
with it at considerable expense.

(d) That in March of 1983, subsequent to the completion
of the above construction, the North Carolina Court of
Appeals affirmed a Superior Court order that the rezon-
ing was “spot zoning” and therefore invalid.

That the Board concludes from the above findings that a
Nonconforming Situation exists with respect to the subject
property in accordance with Section 70 of the Union County
Zoning Ordinance and that it is entitled to continuation under
Section 70.2.

This 11th day of July, 1983.
THE ZONING BOARD OF ADJUSTMENT

G. C. Funderburk, Jr.
Charles J. Haywood

Sam Duncan
Edd M. Little

A determination made by a board of adjustment at a hearing,
if not supported by substantial evidence, constitutes an “abuse”
of the discretion vested in the board by ordinance or statute; a
determination which is not supported by substantial evidence is
an arbitrary decision. Cf. Coastal Ready-Mix Concrete Co., Inc. v.
Board of Comm'rs of the Town of Nags Head, 299 N.C. 620, 265
S.E. 2d 379, reh’g denied, 300 N.C. 562, 270 S.E. 2d 106 (1980)
(decisions of town boards regarding special use permits must be
supported by ‘“competent, material and substantial evidence in
the whole record”). Accord In re Application of Goforth Proper-
ties, 76 N.C. App. 231, 233, 332 S.E. 2d 503, 504 (1985). A decision
which lacks a rational basis—where there is no substantial rela-
tionship between the facts disclosed by the record and conclu-
sions reached by the board—is also termed “arbitrary.” 3 A.
Rathkopf & D. Rathkopf, The Law of Zoning and Planning
§ 42.07[1] (4th ed. 1986).
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The “findings of fact” recited in the Board's 11 July 1983
order are undisputed and are fully supported by the record. Yet
these findings neither support the Board’s conclusion nor relate
to the crucial questions before the Board in determining whether
the grain storage facility was “in existence” and was “otherwise
lawful” on the relevant dates. Because there is no substantial
relationship between the findings of fact and the Board’s conclu-
sions, the Board’s 11 July 1983 decision was arbitrary and capri-
cious, and the trial court erred in failing to so find.

In summary, therefore, defendant’s order of 11 July 1983 is
facially erroneous as a matter of law because the grain storage fa-
cility was not a “nonconforming situation” as defined in the Union
County Zoning Ordinance on the effective date of the ordinance
or any amendment to it. Furthermore, defendant may not rely on
the judicial action invalidating its purported rezoning as amount-
ing to an “amendment” of the ordinance before the effective date
of which the grain storage operation was in existence so as to
constitute a ‘‘nonconforming situation” (Section 70.1(1)) which
may be continued pursuant to Section 70.2. The judicial decla-
ration could not and did not constitute an “amendment” to the
zoning ordinance. Moreover, we find that, as a matter of law, de-
fendant acted arbitrarily and capriciously in reaching its con-
clusion allowing a continuance of the “nonconforming situation”
because that conclusion is wholly unsupported by facts as found
by defendant.

The Court of Appeals erred in concluding that the superior
court judge correctly determined there was no error as a matter
of law in the Zoning Board of Adjustment’s order allowing contin-
uance of the “nonconforming situation” pursuant to Section 70.2.

B.

[4] Defendant Zoning Board of Adjustment argued before the
Court of Appeals, and the panel below concluded, that Mr. Rape
acquired a ‘“‘vested right” in the continued use of the grain stor-
age facility because the permit was issued and construction had
been completed after the property had been rezoned from R-20 to
H-I and before that rezoning was declared unlawful “spot zoning.”

The record before us contains no indication that there was
ever any attempt to present the “vested rights” issue to the Zon-
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ing Board of Adjustment or that the Board ever considered the
doctrine of “vested rights” as a ground for allowing the continu-
ance of the grain storage facility in contravention of the zoning
district regulations to which it was subject. The Board based its
decision solely on its interpretation of the zoning ordinance and
the effect of the later judicial determination that the amendment
was “spot zoning.” The 11 July 1983 order of the Board clearly
states that it purported to allow continuance of the “nonconform-
ing situation” “under Section 70.2.” Nor is there any indicatijon
that the trial court, reviewing the order upon writ of certiorari,
ever considered the “vested rights” issue, limited as it was to re-
view for errors of law appearing on the face of the record. Yet,
the Court of Appeals’ panel below based its decision on the “vest-
ed rights” doctrine which appears to have been raised for the
first time before that court.

Succinctly stated, “[a] lawfully established nonconforming use
is a vested right and is entitled to constitutional protection.” 4 E.
Yokley, Zoning Law and Practice § 22-3 (4th ed. 1979). The “vest-
ed rights” doctrine has evolved as a constitutional limitation on
the state’s exercise of its police power to restrict an individual's
use of private property by the enactment of zoning ordinances.
The doctrine is rooted in the “due process of law” and the “law of
the land” clauses of the federal and state constitutions. U.S.
Const. amend. XIV, § 1; N.C. Const. art. I, § 19.

It has been said that the solution to the “vested rights” ques-
tion

has required the reconciliation of the doctrine of separation
of powers with the constitutional requirements of substantive
due process, a balancing of the interests of the public as a
whole and those of the individual property owners, and, in
many cases, the elements of good faith and bad faith and re-
sort to equity and equitable principles.

4 A. Rathkopf & D. Rathkopf, The Law of Zoning and Planning
§ 50.01 (4th ed. 1986).

The multi-faceted, constitutionally based ‘‘vested rights”
issue was not properly addressed by the panel below. In Sherrill
v. Town of Wrightsville Beach, 76 N.C. App. 646, 334 S.E. 2d 103
(1985), the Court of Appeals properly refused to address the peti-
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tioner’s challenge to the constitutionality of a particular zoning
ordinance when the issue was not addressed by the local board or
by the superior court on review by writ of certiorari. A unani-
mous panel wrote:

These arguments are not properly before us. G.S. 160A-
388(e) states in pertinent part: “"Every decision of the board
[of adjustment] shall be subject to review by the superior
court by proceedings in the nature of certiorari.” The board
of aldermen, sitting in their quasi-judicial capacity as the
board of adjustment in this case, only had the authority to
grant or deny a variance under the zoning ordinance. G.S.
160A-388(d); [Lee v. Board of Adjustment, 226 N.C. 107, 37
S.E. 2d 128 (1946)]. The Board’s decision was to deny the vari-
ance. Under G.S. 160A-388(e) the superior court, and hence
this Court through our derivative appellate jurisdiction, had
the statutory power to review only the issue of whether the
variance was properly denied. The constitutionality of the
zoning ordinance is a separate issue not properly a part of
these proceedings since the denial of the variance request
never addressed the validity of the zoning ordinance. Fur-
thermore, the superior court sat in the posture of an ap-
pellate court, see Concrete Co. v. Board of Commissioners,
299 N.C. 620, 265 S.E. 2d 379, rehearing denied, 300 N.C. 562,
270 S.E. 2d 106 (1980), so it was not in a position to address
constitutional issues that were not before the board.

Id. at 649, 334 S.E. 2d at 105.

Moreover, a determination of the "vested rights” issue re-
quires resolution of questions of fact, including reasonableness of
reliance, existence of good or bad faith, and substantiality of ex-
penditures. See, e.g., Town of Hillsborough v. Smith, 276 N.C. 48,
170 S.E. 2d 904 (1969); Warner v. W & O, Inc., 263 N.C. 37, 138
S.E. 2d 782 (1964). Fact finding is not a function of our appellate
courts.

Nor was it appropriate in this context for the panel below to
affirm the decision of the Zoning Board of Adjustment by substi-
tuting for its basis a legal theory not relied upon by the Board.

[A] court cannot affirm the administrative action of a board
by substituting its own premises in sustaining that action for



64 IN THE SUPREME COURT [317

Godfrey v. Zoning Bd. of Adjustment

those which served as the basis of the ageney’s action. “[A]
reviewing court, in dealing with the determination . . . which
an administrative agency alone is authorized to make, must
judge the propriety of such action solely by the grounds in-
voked by the agency. If those grounds are inadequate or im-
proper, the court is powerless to affirm the administrative
action by substituting what it considers to be a more ade-
quate or proper basis.” (Securities and Exchange Commission
v. Chenery Corp., 332 U.S. 194, 196, 67 S.Ct. 1575, 1577, [91
L.Ed. 1995, 1999 (1947)); Burlington Truck Lines v. United
States, 371 U.S. 156, 168-169, 83 S.Ct. 239, [246], 9 L.Ed. 2d
207, [216 (1962); Matter of Barry v. O’Connell, 303 N.Y. 46,
[50,] 100 N.E. 2d 127 [129 (1951)]. Golisano v. Town Board [of
the Town of Macedon], 31 A.D. 2d 85, [---,] 296 N.Y.S. 2d 623,
626 (1968).

3 A. Rathkopf & D. Rathkopf, The Law of Zoning and Planning
§ 42.07[3] (4th ed. 1986). Accord De Maria v. Enfield Planning and
Zoning Comm'n, 159 Conn. 534, 541, 271 A. 2d 105, 109 (1970).
“Nor may the board whose determination is being reviewed urge
grounds for affirmance other than and additional to those set
forth in its decision.” 3 A. Rathkopf & D. Rathkopf, The Law of
Zoning and Planning § 42.07[3] n. 38 (4th ed. 1986). See Bernstein
v. Board of Appeals, Village of Matinecock, 60 Misc. 2d 470, ---,
302 N.Y.S. 2d 141, 147 (1969).

We also note that the landowners are not even parties to this
proceeding. Only the petitioners, Frank B. Godfrey, Joe N. Sut-
ton, O. Fred Howey, and Billips Hood, on the one hand, and the
respondent, the Union County Zoning Board of Adjustment, on
the other, are parties to the judicial review of the latter’s deci-
sion. No judicial determination of the good faith issue necessary
to a “vested rights” analysis can bind one whose good faith is in
question if that person is not a party to the judicial proceedings
which result in the determination.

Whether the landowners may maintain the facility under the
“vested rights” doctrine is not a question which is presented in
this proceeding.” The Court of Appeals erred in addressing the
“vested rights” issue.

2. We acknowledge the dissent of Justice Martin in which it is contended that
the "vested rights” issue was properly presented and should be resolved in this
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C.

[5] We disagree with the suggestion of the panel below that
plaintiffs and others similarly situated must resort to obtaining or

opinion. The dissent suggests that the issue should be resolved in Mr. Rape’s favor,
though he is not a party to this action. While we do not reach the “vested rights”
issue, we would point out that if that issue is litigated at some future date, the out-
come is not so certain as suggested in the dissent.

Our research has revealed no case directly on point in this state, but there is
persuasive reasoning in several reported decisions from other jurisdictions which
would support a different result.

In Omaha Fish & Wildlife Club, Inc. v. Community Refuse Disposal, Inc., 213
Neb. 234, 329 N.W. 2d 335 (1983), the Nebraska Supreme Court refused to apply
the doctrine of “vested rights” for the benefit of defendant landowner. That court
found that expenditures made by defendant with knowledge that a lawsuit had
been filed challenging his proposed use were not made in good faith.

In an analogous situation, the Supreme Court of Hawaii held that a resort
developer proceeded at his own risk where he made expenditures despite notice
that a petition had been certified for a public referendum which would (and, when
passed, did) prohibit the proposed use. The court refused to apply the “vested
rights” or “equitable estoppel” doctrines to allow property rights to vest. County of
Kauai v. Pacific Std. Life Ins., 66 Haw. 318, 653 P. 2d 766, appeal dismissed, 460
U.S. 1077, 76 L.Ed. 2d 338 (1982),

In Bosse v. City of Portsmouth, 107 N.H. 523, 226 A. 2d 99 (1967), the Pace In-
dustrial Corporation had successfully persuaded the local administrative body to
rezone its particular tract from residential to light industrial. Adjoining landowners
had sought two injunctions to prevent the proposed use, and during the hearings,
the trial court had twice warned Pace that it proceeded with construction at its
own peril. The New Hampshire Supreme Court held that the designation change
procured by Pace constituted unlawful “spot zoning” and stated that Pace had
taken a “calculated risk” in proceeding with construction after plaintiffs had twice
instituted legal proceedings seeking to enjoin the construction. Quoting from the
Master’s order below, the court went on to note:

“'Under the circumstances, and considering the fact that the Pace In-
dustrial Corporation was aware that this was a Residential Zone at the time
the purchase was made, and was aware shortly after the passage of the or-
dinance that the validity of this particular zone would be attacked, the Master
finds that no vested interest accrued to Pace Industrial Corporation.’”

Id. at 532, 226 A. 2d at 107.

Finally, in an often-cited Florida Supreme Court case, Sakolsky v. City of Cor-
al Gables, 151 So. 2d 433 (Fla. 1963), that court held that knowledge by a developer
that a political contest in which the success of certain candidates might alter the
voting pattern of the municipal body did not prevent good faith reliance on an act
of the current governing body. However, the court was careful to point out that

“[t]he effect of pending litigation directly attacking the validity of a permit or
zoning ordinance, or the effect of an eventual determination that such permit
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attempting to obtain injunctive relief in order to protect their
property interests against unlawful actions of a zoning board.
Plaintiffs were well within their rights in electing to challenge
the 1980 amendment through a declaratory judgment action rath-
er than attempting, possibly in vain, to raise sufficient bond in
order to procure an injunction.

A suit to determine the validity of a city zoning ordinance is
a proper case for a declaratory judgment. G.S. 1-254; Wood-
ard v. Carteret County, 270 N.C. 55, 153 S.E. 2d 809. The
plaintiffs, owners of property in the adjoining area affected
by the ordinance, are parties in interest entitled to maintain
the action. Jackson v. Board of Adjustment, 275 N.C. 155, 166
S.E. 2d 78; Zopfi v. City of Wilmington, 273 N.C. 430, 160 S.E.
2d 325.

was invalid, may present a very different problem. The decision in the instant
case was not rested on any showing that petitioner, at the time he acted in
reliance on the permit granted him, was a party defendant in legal action
directly attacking its validity, that he had any notice that his permit might
have been invalid in its inception, or that its revocation was in fact required in
the public interest.”

Id. at 436 (footnote omitted). See generally Heeter, Zoning Estoppel: Application of
the Principles of Equitable Estoppel and Vested Rights to Zoning Disputes, 1971
Urban L. Ann. 63, 80.

A trial court could conclude that application of the “vested rights” doctrine is
inappropriate on the facts of this case and hold that when the landowner here in-
curred expenses with the knowledge that a lawsuit had been filed challenging the
validity of the zoning ordinance amendment under which the landowner had ob-
tained his building permit, he proceeded at his peril and thereby acquired no vested
rights in the use of the property which is prohibited as a result of a judicial
declaration that the ordinance amendment was invalid. In such a situation, it could
not be said that the landowner had expended funds in good faith and in reasonable
reliance upon a building permit issued pursuant to the challenged amendment.

It is entirely conceivable that a trial court could find that when, in the case at
bar, Mr. Rape applied for rezoning in September 1980, he knew that the proposed
grain storage facility was not permitted in the R-20 zone; that at the time the
Board voted to rezone the property from R-20 to H-I, Mr. Rape knew of the
substantial opposition and of the narrow three to two vote in favor of his applica-
tion; that Mr. Rape knew that, within three weeks of the purported rezoning, the
adjoining property owners had filed suit in superior court seeking to nullify the
rezoning action by the Board on the basis that the action constituted unlawful “spot
zoning”; that, with full knowledge of the pending suit, Mr. Rape obtained a building
permit and began construction of the grain storage facility —and thus conclude that
he did so at his own risk.
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Blades v. City of Raleigh, 280 N.C. 531, 544, 187 S.E. 2d 35, 42.
See also 3 A. Rathkopf & D. Rathkopf, The Law of Zoning and
Planning § 35.01[1] (4th ed. 1986).

The adjoining property owners should not be called upon to
suffer to protect the financial investment of one who acts at his
own peril with forewarning of the possible consequences. If the
law were otherwise, there would be no protection from a zoning
board which, unlike the situation before us, might act from purely
corrupt motives. If one, in a situation such as the one at bar,
could be assured that a major investment would be protected
regardless of the outcome of his gamble, a comprehensive zoning
ordinance would offer little or no protection to those who have
relied upon that ordinance.

The ultimate result in cases such as this may indeed be
harsh. As this Court said in City of Raleigh v. Fisher, 232 N.C.
629, 61 S.E. 2d 879 (1950):

Undoubtedly this conclusion entails much hardship to the
defendants. Nevertheless, the law must be so written; for a
contrary decision would require an acceptance of the para-
doxical proposition that a citizen can acquire immunity to the
law of his country by habitually violating such law with the
consent of unfaithful public officials charged with the duty of
enforcing it.

Id. at 635, 61 S.E. 2d at 902.

Though the result be harsh, it cannot be said that Mr. Rape
was totally unfamiliar with the possible consequences of his ac-
tions. In Atkins v. Zoning Board of Adjustment of Union County,
53 N.C. App. 723, 281 S.E. 2d 756 (1981), the same James Dennis
Rape had made additions to his grain storage and fertilizer sales
facility at another location in Union County without obtaining the
necessary permits after having his petition to rezone the proper-
ty to H-I denied in 1978. There, as here, Mr. Rape had attempted
to have additions to his operations in Union County declared to
be a nonconforming use. The Court of Appeals, in an opinion by
Becton, J., held that the Union County Zoning Board of Adjust-
ment had no authority to grant Mr. Rape a Class A nonconform-
ing status to uses and structures Rape added to his agricultural
supply business where these new uses and structures were un-
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lawful at their inception because they were begun after the effec-
tive date of the zoning ordinance and because no building permit
was issued. In addition, the Board was without authority to grant
Class A nonconforming use status to proposed uses and strue-
tures which were not in being at the time Mr. Rape filed his peti-
tion for Class A nonconforming status. Although the Atkins case
arose prior to the 1981 Section 70 amendments to the Union
County Zoning Ordinance relevant to this case, the law governing
the establishment of nonconforming use status (lawfully in exist-
ence at the effective date of the ordinance or amendment) is es-
sentially the same.

In summary, then, we hold that the Court of Appeals erred in
affirming the order of the superior court finding no error in the
11 July 1983 order of the Union County Zoning Board of Adjust-
ment which purported to allow a continuance of the Gro-More
“nonconforming situation.” Accordingly, we reverse the decision
of the Court of Appeals and remand the action to that court for
further remand to the Superior Court, Union County, with in-
structions to vacate its order of 16 November 1983 and to enter
an order not inconsistent with this opinion.

Reversed and remanded.

Justice MARTIN dissenting.

I cannot concur in the majority opinion. The majority states
that because the $400,000 grain facility did not exist on 2 June
1975, when the zoning law was effective, or on 23 November 1980,
when the owners’ property was rezoned to H-I, it cannot be a non-
conforming use. This narrow interpretation of the zoning law
overlooks basic legal principles and in effect leaves the landown-
ers without a remedy, and defeats the interests of the people of
Union County as expressed by their zoning board of adjustment.

When the county commissioners rezoned the subject proper-
ty to H-I, heavy industrial, on 23 November 1980, the landowners
had a right to rely upon the validity of the ordinance. They were
not obligated to delay the lawful use of their property until the
uncertain conclusion of a lawsuit on 1 March 1983, more than two
years after the rezoning.
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Amendments to zoning ordinances are presumed to be valid,
and parties who assert their invalidity bear the burden of proof.
Allgood v. Town of Tarboro, 281 N.C. 430, 189 S.E. 2d 255 (1972);
Heaton v. City of Charlotte, 277 N.C. 506, 178 S.E. 2d 352 (1971).
Having a valid building permit based upon a valid amendment to
the zoning ordinance, the owners in good faith constructed a grain
storage facility upon the property, at a cost in excess of $400,000.

The decision of the Court of Appeals declaring the amend-
ment to the zoning ordinance to be null and void had the effect of
rezoning the subject property to R-20. While it is true that the
courts do not have the authority to zone real property, the action
of the Court of Appeals in this case had that effect. Otherwise,
the bizarre result would obtain whereby the subject property
would be free of all zoning restrictions. As the majority states,
the result of the order was that “the entire tract remained sub-
ject to the original R-20” zoning.

I can see no difference in the result reached, whether the
property is rezoned by the county or whether the decision of the
Court of Appeals resulted in a change in the zoning of the proper-
ty. By either means the H-I zoning was eliminated and the own-
ers’ present utilization of the property was recognized by the
zoning board of adjustment as a valid nonconforming use.

Under the facts of this case, in determining that the landown-
ers were entitled to a nonconforming use permit under the ordi-
nance, the Board necessarily had to find that the issuance of the
permit was valid under the “vested rights” doctrine.

The issuance of the building permit alone created no vested
right; it merely authorized the owners to act. But where the own-
ers in good faith exercised their privilege granted by the permit
at a time when the act was lawful, they will be protected. Warner
v. W & O, Inc., 263 N.C. 37, 138 S.E. 2d 782 (1964).

The law accords protection to nonconforming users who, rely-
ing on the authorization given them, have made substantial
expenditures in an honest belief that the project would not
violate declared public policy. It does not protect one who
makes expenditures with knowledge that the expenditures
are made for a purpose declared unlawful by duly enacted or-
dinance.

Id. at 43, 138 S.E. 2d at 786-87.
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This Court also heid:

It is the rule in this State that the issuance of a building
permit, to which the permittee is entitled under the existing
ordinance, creates no vested right to build contrary to the
provisions of a subsequently enacted zoning ordinance, unless
the permittee, acting in good faith, has made substantial ex-
penditures in reliance upon the permit at a time when they
did not violate declared public policy. . . . When, at the time
a builder obtains a permit, he has knowledge of a pending or-
dinance which would make the authorized construction a non-
conforming use and thereafter hurriedly makes expenditures
in an attempt to acquire a vested right before the law can be
changed, he does not act in good faith and acquires no rights
under the permit.

Keiger v. Board of Adjustment, 281 N.C. 715, 719, 190 S.E. 2d 175,
178 (1972) (citations omitted). In so holding, this Court implicitly
recognized that the substantial economic value of the improve-
ment to the property justifies the continued existence of the facil-
ity as a nonconforming use.

Here, there is no evidence that the owners did not aect in
good faith. The owners were issued the building permit prior to
the institution of the declaratory judgment action seeking to in-
validate the amendment to the zoning ordinance. The construction
of the grain storage facility was completed in May 1981, seven
months before the decision of the superior court and almost two
years before the filing of the Court of Appeals decision, 1 March
1983, that declared the amendment to be null and void. It is to be
noted that the Court of Appeals did not declare that the amend-
ment was void ab initio, but accorded the amendment its proper
presumption of validity and affirmed the judgment of the trial
court “that the rezoning . . . is declared null and void and of no
effect.” Godfrey v. Union Co. Bd. of Commissioners, 61 N.C. App.
100, 103, 300 S.E. 2d 273, 275 (1983).

Certainly, the facility itself and the expenditure of at least
$400,000 is substantial in amount. The owners had no way to pre-
dict whether the lawsuit would be pursued to judgment, much
less what the outcome of the case would be.

Plaintiffs could have protected their interests in the declara-
tory judgment action by obtaining an injunction prohibiting the
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owners from constructing pursuant to their building permit. A
concomitant bond would have protected the rights of the owners,
who were parties to the declaratory judgment action. By so doing,
the present litigation probably would not have been necessary.

I conclude that the facts of this appeal are within the holding
of this Court in Town of Hillsborough v. Smith, in which Justice
Lake, speaking for the Court, stated:

We, therefore, hold that one who, in good faith and in
reliance upon a permit lawfully issued to him, makes expendi-
tures or incurs contractual obligations, substantial in amount,
incidental to or as part of the acquisition of the building site
or the construction or equipment of the proposed building for
the proposed use authorized by the permit, may not be de-
prived of his right to continue such construction and use by
the revocation of such permit, whether the revocation be by
the enactment of an otherwise valid zoning ordinance or
by other means . . . .

276 N.C. 48, 55, 170 S.E. 2d 904, 909 (1969) (emphasis added). I sub-
mit that “by other means” includes the changing of a zoning or-
dinance by court action, such as occurred in our case. The court
action caused a change in the zoning ordinance of Union County
to the same effect and degree as would be done by an amendment
to the ordinance.

The majority refuses to address the “vested rights” issue,
arguing that it is not properly before us. All parties relied upon
and argued the issue. The board of adjustment did indeed con-
sider the “vested rights” doctrine without referring to it by
name. The Board found: “That subsequent to said rezoning [to H-I]
the then owner obtained a building permit and constructed on the
site a grain storage and transfer facility and the offices that go
with it at considerable expense.” In affirming the decision of the
Board, the superior court approved this finding. The issue was
then squarely presented to the Court of Appeals and this Court.
Under these circumstances, I find that the “vested rights” issue
has been properly presented to this Court by the parties and that
we should resolve it.

Although the majority holds that the Court of Appeals erred
in addressing the “vested rights” issue, it devotes four and one-
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half pages to a discussion of the doctrine. My Brother Meyer
thereafter includes a three-page footnote analyzing the issue with
respect to this appeal and predicting that if the issue ‘‘is
litigated,” it will probably be determined in the plaintiffs’ favor.
It thus appears that the majority has in effect decided the “vest-
ed rights” issue, all the while denying the propriety of such ac-
tion.

The zoning board of adjustment held that the owners’ use of
the property was a nonconforming use and was entitled to contin-
uation under the zoning ordinance of Union County. The superior
court and the Court of Appeals affirmed this holding. I vote to af-
firm the decision of the Court of Appeals and allow this noncon-
forming use to continue.

Justice EXUM concurring in result.

I concur in the result reached by the Court on the noncon-
forming use issue for all the reasons stated in Justice Meyer's
opinion. I also agree with the Court’s conclusion that this is the
only question before us. The majority rightly concludes that
whether the landowner can ultimately establish in a proper pro-
ceeding that he acted in good faith in constructing his building
and may have thereby acquired a vested right to maintain it are
questions we should not now decide. For cases discussing this doc-
trine see In re Campsites Unlimited, 287 N.C. 493, 215 S.E. 2d 73
(1975); Town of Hillsborough v. Smith, 276 N.C. 48, 170 S.E. 2d
904 (1969).

I write only to disassociate myself from what I perceive to be
an unwarranted suggestion in footnote 2 and Part C of the
Court’s opinion. These portions of the opinion seem to suggest
that the landowner will not be able to demonstrate in a future
proceeding his ‘“good faith” merely because a declaratory judg-
ment action challenging his right to build under the amended or-
dinance had been filed against him before he began construction.
This has not yet been declared the law in North Carolina, and I
do not wish to say nor imply now that it should or should not be.
I am satisfied the existing lawsuit should be one circumstance to
be considered, probably among others, on the issue of the land-
owner’s good faith; but I doubt that it should be controlling on
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the question. In any event, I think the question should be left for
the future.

Chief Justice BRANCH joins in this concurring opinion.

STATE OF NORTH CAROLINA v. LOUISE EDITH LACHAT

No. 243A85
(Filed 3 June 1986)

1. Constitutional Law § 34; Criminal Law § 26.8— murder prosecution— prior
mistrial —no findings on necessity —double jeopardy violation
The trial court erred by denying defendant’s motion to dismiss a murder
charge on the ground of former jeopardy where the court in defendant’s first
trial declared a mistrial when no necessity existed; the court stated more than
once that it did not believe the jury could ever reach a verdict and that the
case would be considered later by another jury; the jurors made clear that
they would like a recess but wished to continue deliberations; the court struck
its withdrawal of a juror; the jury returned the next day and resumed
deliberations; a mistrial was declared when a verdict could not be reached; the
trial court did not make findings or conclusions concerning any necessity for
its actions; and an attempt four months later to make the required findings
and conclusions was not successful. N.C.G.S. § 15A-1064.

2. Criminal Law § 128; Constitutional Law § 34— murder —double jeopardy —no
objection to prior mistrial —not required in capital case
Defendant’s failure to object to a mistrial during her first murder trial did
not prevent her from receiving relief on double jeopardy grounds; the rule of
State v. Odom, 316 N.C. 306, should not be applied in capital cases. N.C.G.S.
§ 15A-1064.

APPEAL by the defendant from judgment entered on 14
December 1984 by Wood, J., in Superior Court, FORSYTH County.

The defendant was tried on an indictment, proper in form,
charging her with murder in the first degree. Upon her plea of
not guilty, the jury returned a verdict of guilty of murder in the
first degree. The State then stipulated that there were no ag-
gravating factors present. The trial court concurred in that
conclusion and entered judgment sentencing the defendant to im-
prisonment for the term of her natural life. The defendant ap-
pealed to the Supreme Court as a matter of right under N.C.G.S.
§ 7A-27(a). Heard in the Supreme Court 19 November 1985.
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Lacy H. Thornburg, Attorney General, by David Roy Black-
well, Assistant Attorney General, for the State.

Cofer and Mitchell, by William L. Cofer, for the defendant
appellant.

MITCHELL, Justice.

This appeal presents inter alia the issue of whether the pro-
hibition against double jeopardy forbade the second trial of the
defendant for murder, since her previous trial on the same charge
had been terminated by a mistrial without findings of fact by the
trial court showing that a mistrial was necessary. We answer in
the affirmative and hold that the trial court erred by denying the
defendant’s motion to dismiss the murder charge against her on
the ground of former jeopardy. As a result, the judgment entered
against the defendant in this case must be vacated and the de-
fendant discharged from custody.

The defendant, Louise Edith Lachat, was indicted on 5 March
1984 for the murder in the first degree of her thirteen-year-old
daughter Michelle. She was first tried on this charge before the
Superior Court, Forsyth County, in August of 1984. That trial
ended during the guilt determination phase when the court de-
clared a mistrial ex mero motu on 11 August 1984.

On 6 December 1984, the defendant filed a written motion to
dismiss the charge against her. In her motion she stated that the
declaration of mistrial which terminated her first trial was made
without consulting her attorney or affording him an opportunity
to object and without making findings of fact with respect to the
grounds for the mistrial. The defendant therefore contended that
a retrial would unconstitutionally “subject her to double jeopardy
for the same offense.” On 10 December 1984, the trial court heard
arguments of counsel, took evidence, made findings of fact and
conclusions of law and denied the defendant’s motion to dismiss.
The trial court then commenced the second trial of the defendant
—the trial from which this appeal was taken.

A complete recitation of the evidence presented at the trial
from which this appeal was taken is unnecessary to a considera-
tion of the issues we find dispositive. In summary, some of the
evidence tended to show the following:
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Michelle Lachat appeared in September 1982, to be the nor-
mal and healthy thirteen-year-old daughter of Remy and Louise
Lachat. Michelle and her mother had a very warm and loving re-
lationship. They had visited relatives in Switzerland in August
and returned to prepare for the coming school year.

Remy Lachat worked for the LaRose Company, a sportswear
manufacturer. The Lachats lived well. In September 1982, how-
ever, Louise Lachat became increasingly suspicious that her hus-
band’s sportswear manufacturing business was failing. He assured
her throughout the summer that the business was fine. Finally, on
Sunday, 12 September 1982, the defendant Louise Lachat con-
tacted one of the partners in the LaRose Company. He informed
her that the business stood on the verge of bankruptey and no
longer employed her husband. The defendant reacted like a con-
cerned wife who had just learned of an investment failure. De-
spite the failure, the Lachats appeared financially secure for the
immediate future.

At approximately 6:30 p.m. on Monday, 13 September 1982,
Remy Lachat began screaming and banging on the door of his
neighbor, John Storch’s house. Remy was yelling that his
daughter and wife were dead. Storch and Remy Lachat ran to the
Lachat home. Once there, Storch observed Michelle apparently
dead in a bathtub of cold water. The defendant Louise Lachat ap-
peared to be dead lying on her bed in the master bedroom of the
home. Remy Lachat carefully removed his daughter’'s body and
placed it on the bed in her room.

Dr. Lou Stringer, Forsyth County Medical Examiner, arrived
at the Lachat home shortly after 7:00 p.m. He found the defend-
ant unconscious with very poor breathing and pulse. He was able
to stabilize the defendant’s condition, and an ambulance trans-
ported her to Baptist Hospital. Dr. Stringer found Michelle
Lachat on her bed and determined that she was dead.

After treating the defendant Louise Lachat and examining
the body of Michelle, Dr. Stringer performed his function as a
medical examiner. An autopsy indicated that Michelle had died of
drowning, but only a minimal amount of water was found in her
lungs. A high level of amitriptyline, a tricyclic antidepressant
drug, indicated that Michelle had been drugged before drowning.
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Sally Virginia West, a registered nurse working in the inten-
sive care unit of Baptist Hospital, testified that after regaining
consciousness the defendant made certain statements. The de-
fendant specifically stated that she had killed her daughter.
Nurse Linda Johnson testified that the defendant made a state-
ment to her in which the defendant admitted that she had gotten
Michelle up for breakfast, placed medicine in her food and later
held her underwater in the bathtub until the defendant was sure
that she was dead. The defendant also stated that she had killed
Michelle because of financial problems which she did not want her
daughter to have to live through. The defendant stated that: “She
was very sorry that she hadn’t died too.”

Dr. Barry Cole, a qualified psychiatrist, met the defendant
Louise Lachat in the intensive care unit of Baptist Hospital the
day after her daughter’'s death. He interviewed the defendant at
that time, and she told him of her actions causing the death of her
daughter. Dr. Cole also spoke with members of the hospital staff
concerning information they had received from the defendant’s
family and friends and examined the defendant’s hospital medical
records. Dr. Cole formed the opinion that the defendant did not
know the difference between right and wrong at the time she
killed her daughter.

Dr. Selwyn Rose examined the defendant on 15 September
1982. He examined her again on two occasions within the follow-
ing week. He had the defendant transferred to another hospital
and later to the Mandala Center. During the following six or
seven weeks, he thoroughly examined the defendant and had sev-
eral tests performed on her. He too formed the opinion that the
defendant did not know the difference between right and wrong
at the time she killed her daughter. Although he felt that the
defendant understood the nature of her act in Kkilling her daugh-
ter, he was of the opinion that she did not understand the quality
of her act.

The jury returned a verdict of guilty of murder in the first
degree. The trial court then concluded that there were no aggra-
vating factors and entered judgment sentencing the defendant to
imprisonment for life.

[11 The defendant assigns error to the trial court’s denial of her
motion to dismiss the charge against her prior to her second trial
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for the murder of her daughter. She contends that by denying her
motion, the trial court erroneously placed her in jeopardy a sec-
ond time for the same offense in violation of the Constitution of
the United States, the Constitution of North Carolina and the
statutes and common law of North Carolina. We neither consider
nor decide the questions the defendant contends arise under the
Constitution of the United States. Instead, we conclude that she
is entitled on adequate and independent grounds of North Caro-
lina law to have the judgment against her vacated and the charge
of first degree murder dismissed.

The defendant specifically contends that the trial court com-
mitted reversible error by failing to make findings of fact on the
question of the necessity for a mistrial before declaring a mistrial
during her first trial for the murder of her daughter. We find this
contention to have merit.

After the admission of all of the evidence at the defendant’s
first trial, the jury began deliberations at 4:24 p.m. on a Thurs-
day. Court was recessed for the evening at 5:10 p.m. The jury re-
turned on Friday morning at 9:30 a.m. and deliberated until 8:06
p.m. At that time the jury returned to the courtroom and re-
ported to the trial court as follows:

FOREMAN OF THE JURY: Your Honor, the jury feels that
we are not able to reach a unanimous decision. We have
reached an impasse.

COURT: Let me ask you a question. Now, I don’t want to
know how you're divided up, I want to know the numerical
differences, such as ten and two or eight and four or how you
are divided that way.

FOREMAN OF THE JURY: It's either nine and three or
eight and four or seven and three.

COURT: Well, I'm going to ask you to go back in there
and deliberate further.

FOREMAN OF THE JURY: We'll try.
(JURY DELIBERATIONS CONTINUED AT 8:09 P.M.)
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(The following took place about 9:45 p.m.)

COURT: You all want to approach the bench here?

(COUNSEL APPROACHED THE BENCH.)

COURT: Bring the jury in.

(JURY RETURNED TO THE COURTROOM AT 9:46 P.M.)
COURT: Mr. Foreman, are you making any progress?
FOREMAN OF THE JURY: No, sir.

COURT: You think you—

FOREMAN OF THE JURY: We have gotten to the point that
we would like to ask for a recess.

COURT: Until tomorrow?

FOREMAN OF THE JURY: Until some time. We feel that
some of the jurors are pretty fatigued and we're not making
that much progress.

COURT: Well, let me ask you this: Do you think if you
came back tomorrow you could make any progress?

FOREMAN OF THE JURY: I don't know how much.

COURT: Well, when I say progress, do you think you
could reach a verdict in this case if you came back.

FOREMAN OF THE JURY: The last period of time has been
very difficult moving forward.

COURT: Well, I'm going—what I'm going to do at this
time, I'm going to withdraw a juror and declare a mistrial; so
we'll withdraw Juror Number 12 and declare a mistrial.

I think that you deliberated long enough; if you could
reach a verdict, you would have done it by now.

So I want to thank you for your service, your patience
here and for your hard work on this case. I'm sorry that you
couldn’t reach a verdict.

And, of course, this means this case will have to be tried
again by some other jury. I can say that to you now.
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But it's my feeling if you couldn’t reach a verdict all day
today until nine and an hour yesterday that I don’t believe
you would have ever done it by staying out — by bringing you
back tomorrow morning or staying late —letting you stay out
further tonight.

I don’t want to let you stay out further tonight. I don’t
want to punish jurors.

FOREMAN OF THE JURY: Yes, Your Honor, we tried very,
very hard. We made a lot of progress. We fought and reiter-
ated and no one was bashful about talking. No one was
bashful about putting their input in.

We have some divergent opinions and we have in-
dividuals. All of us are very strong willed about their opin-
ions, and there's always a possibility that given more time
that people do change their minds, and I don't—

It has been very difficult for all of us to say that we can-
not reach a verdict, but I think we—and I want the record to
show that we did try very hard.

COURT: No question about that. Let me tell you, you're
not the first jury that's been in this situation.

FOREMAN OF THE JURY: Again, we are willing to keep
trying, and it’s a situation that—that has not made a lot of
progress and it just keeps—

The issues are not that profound, but it’s a question that
we're —that we have just not been able to accomplish getting
over the barrier. And that’s kind of the way I sum it up.

COURT: I think that then I made a mistake withdrawing a
juror.

JUROR NUMBER SEVEN: I do.

FOREMAN OF THE JURY: I can’t say that. I don’t know
that. I don’t have that much experience, you know. Certainly
you have much more than I do.

I don’t want the jury to think I made a decision for them
on the thing. And I have not done that, but we have reached
a point that we have been for several hours, and it has been
a very rapid discussion about the issues and the points.
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And I just wanted to make that statement.

COURT: Well, you think if you came back here tomorrow
and tried again that you could reach a verdict?

JUROR NUMBER SEVEN: There’s a possibility.

JUROR NUMBER FIVE: Anything's possible. Everyone’s
tired.

JUROR NUMBER SEVEN: We didn’'t say that. We did not
agree to say that. Everybody wants to try. We haven’t given
up.

COURT: Any objections to my declaring a mistrial?

MR. COFER: I've never been faced with this situation
before.

COURT: How's the defendant feel?

MR. COFER: Well, obviously, Your Honor, if I thought the
verdict was going my way I'd want them to stay here all
night, but—

COURT: I'm not talking about staying here all night. I'm
going to comply with the wishes of the jury under the cir-
cumstances.

MR. COFER: Well, if the jurors can deliberate in good
faith. I agree they've been here too long.

COURT: Yes, I thought they’d been here too long, and I
came—made my mind up when you came back and—that
you'd been here too long.

Well, I'll strike the withdrawal of the juror, reinstate
Juror No. Twelve, and we'll continue with this tomorrow
morning.

And since the general opinion of the members of the
jury is that they can possibly make some progress tomorrow.

The court then released the jury for the evening with in-

structions to return the following morning. All of the jurors were
present at the appointed time the next day, when the following
transpired:
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COURT: Now, ladies and gentlemen, again I send you
back to the jury room to deliberate. Again I tell you to make
up your —to deliberate conscientiously, make up your verdict,
and let your verdict speak the truth.

(JURY DELIBERATIONS CONTINUED AT 9:41 A.M.)

(JURY SENT A QUESTION TO THE JUDGE.)

(JURY RETURNED TO THE COURTROOM AT 10:46 A.M.)
COURT: You have a question.

FOREMAN OF THE JURY: Your Honor, the jury has con-
ferred. They've mediated, they’ve been over the case. We are
at an impasse. We cannot get a unanimous decision.

This hasn’t been an easy thing. We've discussed it open-
ly. We've gone through all the evidence we have been given,
both physically and in the courtroom.

We understand each other’s opinion and each other’s
idea, and we are unable to give you a unanimous decision.

COURT: All right. Then the Court—do you think—do you
feel now that further deliberations would be useless.

FOREMAN OF THE JURY: I have covered that in specific,
and it's our general opinion that further deliberations will be
useless.

COURT: All right, then. Court will withdraw Juror
Number 12, then declare a mistrial.

The jury selected for the defendant’s first trial was discharged by
the trial court.

On 10 December 1984, the first day of the defendant’s second
trial on the charge of murdering her daughter, the trial court con-
sidered the defendant’s motion to dismiss and made findings and
conclusions concerning the necessity for the mistrial which had
terminated the first trial four months earlier. It is readily ap-
parent from the candid remarks of the trial court during its hear-
ing on the defendant’s motion, however, that the trial court had
little independent recollection of the specific events which had led
to the mistrial. Instead, the trial court was required to have the
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court reporter testify from the stenographic record of the prior
trial.

After making findings based in large part upon the court
reporter’s testimony, the trial court concluded that its first
declaration of a mistrial during the previous trial of the defendant
had been a “premature mistrial.” The trial court further conclud-
ed that its comments to the jury immediately after the “prema-
ture mistrial” to the effect that the jury would never be able to
reach a verdict and that another jury would have to consider and
decide the case did not prejudice the defendant. The trial court
then concluded that its final declaration of a mistrial terminating
the first trial was a necessity because the jury had been “hope-
lessly deadlocked.” Based upon its findings and conclusions, the
trial court denied the defendant’s motion to dismiss the charge
against her on the ground of former jeopardy.

It has long been a fundamental principle of the common law
of North Carolina that no person can be twice put in jeopardy of
life or limb for the same offense. E.g., State v. Birckhead, 256
N.C. 494, 124 S.E. 2d 838 (1962); State v. Prince, 63 N.C. 529
(1869); State v. Garrigues, 2 N.C. 241 (1795). This principle has
also been viewed as an integral part of the “law of the land”
guarantees currently contained in article I, section 19 of the Con-
stitution of North Carolina. E.g., State v. Shuler, 293 N.C. 34, 235
S.E. 2d 226 (1977); State v. Crocker, 239 N.C. 446, 80 S.E. 2d 243
(1954) (decided under former art. I, § 17). However, the principle
is not violated where a defendant’s first trial ends with a mistrial
which is declared for a manifest necessity or to serve the ends of
public justice. State v. Simpson, 303 N.C. 439, 447, 279 S.E. 2d
542, 547 (1981). “It is axiomatic that a jury’s failure to reach a ver-
dict due to a deadlock is a ‘manifest necessity’ justifying the
declaration of a mistrial.” Id. When a mistrial is declared properly
for such reasons, “in legal contemplation there has been no trial.”
State v. Tyson, 138 N.C. 627, 629, 50 S.E. 456 (1905).

The decision to order a mistrial ordinarily rests with the
sound discretion of the trial court. State v. Odom, 316 N.C. 306,
309, 341 S.E. 2d 332, 334 (1986). Under the common law of this
State, however, a trial court in a capital case has no authority to
discharge the jury without the defendant’s consent and hold the
defendant for a second trial, absent a showing of ‘“manifest
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necessity” for a mistrial. Id.; State v. Birckhead, 256 N.C. at 505,
124 S.E. 2d at 846-47; State v. Crocker, 239 N.C. at 449-50, 80 S.E.
2d at 246; State v. Beal, 199 N.C. 278, 294-95, 154 S.E. 604, 614
(1930); State v. Ephraim, 19 N.C. 162, 166 (1836). The common law
of North Carolina has also long been that in trials for capital
felonies it is the duty of the trial court when declaring a mistrial
due to manifest necessity *“to find the facts and set them out in
the record, so that his conclusion as to the matter of law arising
from the facts may be reviewed by this Court.” State v. Jeffer-
son, 66 N.C. 309 (1872). We have previously said:

While it is stated repeatedly that the order of mistrial, even
in capital cases, is a matter resting in the sound discretion of
the trial judge, it is equally well settled that the findings of
fact must be sufficient to warrant the exercise of this discre-
tionary authority.

State v. Crocker, 239 N.C. at 451, 80 S.E. 2d at 246.

In 1977 the General Assembly extended the requirement of
findings of fact to apply to all cases in which a mistrial was
ordered.

§ 15A-1064. Mistrial, finding of facts required.

Before granting a mistrial, the judge must make finding
[sic] of facts with respect to the grounds for the mistrial and
insert the findings in the record of the case.

N.C.G.S. § 15A-1064 (1983). As pointed out in the official commen-
tary to this statute:

This provision will be important when the rule against
prior jeopardy prohibits retrial unless the mistrial is upon
certain recognized grounds or unless the defendant requests
or acquiesces in the mistrial. If the defendant requests or ac-
quiesces in the mistrial, that finding alone should suffice.

We recently held that the findings required by the statute are
mandatory, and that the failure to make them is error. State v.
Odom, 316 N.C. at 311, 341 S.E. 2d at 335.

We must turn our attention then to the dispositive question
of whether the findings of fact and conclusion of necessity made
by the trial court in the present case, four months after the de-
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fendant’s first trial, provided a sufficient basis for the mistrial, If
so, the trial court’s denial of the defendant’s motion to dismiss for
reasons of former jeopardy was proper. Given the peculiar facts
presented on appeal in this case, however, we are constrained to
hold that the trial court’s findings and conclusions were not suffi-
cient.

The record on appeal clearly indicates that at the time the
trial court withdrew a juror and initially declared a mistrial dur-
ing the defendant’s first trial in August, no necessity existed for
such action. The jurors immediately made this clear to the trial
court by their statements to the effect that, although they were
tired and would like a recess, they had made progress toward a
verdict and wished to continue their deliberations. With the bene-
fit of hindsight not available to the trial court, we now can say
that had it attempted to make the required findings prior to its
initial declaration of a mistrial, the trial court would have
discovered the actual position of the jury. It would not then have
declared a mistrial where no necessity existed.

Upon hearing the objections of the jurors, the trial court im-
mediately displayed commendable candor by acknowledging that
it had made a mistake in declaring a mistrial. It then attempted
to repair the damage by striking its withdrawal of a juror and at-
tempting to reinstate the jury. This effort failed. We find it un-
necessary to decide whether such an effort can ever be successful,
however, and confine our consideration to the specific facts of this
case.

Upon initially declaring a mistrial, the trial court unfor-
tunately stated to the jury more than once that it did not believe
that the jury could ever reach a verdict and that the case would
be considered at some later time by another jury. It is impossible
for us to know on appeal whether these comments by the trial
court encouraged one or more wavering jurors to harden their
positions and refuse to join in a verdict acquitting the defendant.
The trial court faced this same handicap when it attempted to
make findings and conclusions four months later. It is possible,
however, to know that such comments by the trial court may
have encouraged the jurors to pass the difficult decision facing
them to another jury, because the trial court had stated that it
did not expect the present jury to ever reach a verdict.
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We can know with certainty only that the jury returned on
the morning after the initial declaration of a mistrial and, after
brief deliberations, reported to the trial court that they were
unable to reach a verdict. At that time the trial court again
declared a mistrial without making findings or conclusions con-
cerning any necessity for its action. Although the trial court
belatedly attempted to make the required findings and conclu-
sions after receiving the defendant’s motion to dismiss four
months later, it is apparent that memories had dimmed by that
time and that the trial court’s efforts at independent recollection
of the crucial events were unsuccessful.

Given the foregoing facts, it is clear that the initial declara-
tion of a mistrial during the defendant’s first trial on the capital
charge against her was not the result of manifest necessity and,
therefore, was error. We are unable to determine on the record
before us whether the error in initially declaring a mistrial
caused the jury to fail to reach agreement thereafter and de-
prived the defendant of a verdict. Therefore, we are required to
hold that the trial court erred when it later denied the defend-
ant’s motion to dismiss the charge of murder in the first degree
against her for the reason that she had formerly been placed in
jeopardy for the same offense.

[2] The defendant did not object to either declaration of mistrial
during her first trial. We recently held in State v. Odom, 316 N.C.
306, 341 S.E. 2d 332 (1986), a noncapital case, that a defendant is
not entitled by reason of former jeopardy to dismissal of the
charge against him, where he failed to object to the trial court’s
termination of his first trial by a declaration of mistrial. The re-
quirement for such objections during the first trial, however, is
neither expressed nor implied by the terms of N.C.G.S. § 15A-
1064 which are mandatory in nature. Like other rules requiring
objections at appropriate points in a trial, the rule we announced
in Odom is a court-made rule designed to prevent avoidable er-
rors and the resulting unnecessary appeals. We conclude, how-
ever, that the same rule should not be applied in capital cases. To
strictly require such objections to mistrials in capital cases would
require payment of a price too high even for the commendable
result of improved judicial efficiency. See generally, State v. Gar-
rigues, 2 N.C. 241 (1795) (a brief history of the abuses leading to
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the acceptance in England and in North Carolina of the common
law rule against double jeopardy in capital cases).

Further, we doubt that a great deal of judicial efficiency
could be achieved by requiring objections to mistrials in capital
cases. Capital cases are those cases “in which the death penalty
may, but need not necessarily, be imposed.” State v. Barbour, 295
N.C. 66, 70, 243 S.E. 2d 380, 383 (1978), quoting with approval
State v. Clark, 18 N.C. App. 621, 624, 197 S.E. 2d 605, 607 (1973).
Conviction of the offense charged in such cases must result in
either a sentence of death or a sentence of imprisonment for life.
N.C.G.S. § 15A-2000 (1983). Judgments in such cases are almost
always appealable directly to this Court as a matter of right, and
our experience has been that those convicted almost always take
advantage of that right. N.C.G.S. § 7TA-27(a) (1981).

In any event, we have previously indicated that “‘a charge of
first degree murder carries with it the possibility of a sentence of
death and must therefore be, and is, subject to additional safe-
guards.” State v. Strickland, 307 N.C. 274, 291, 298 S.E. 2d 645,
657 (1983). Although the State’s stipulation during the sentencing
phase of the second trial caused the case against this defendant to
lose its capital nature at that time, the case was a capital case
throughout her first trial. Therefore, we conclude that in this case
the defendant’s failure to object to the termination of her first
trial by a declaration of mistrial does not prevent her now receiv-
ing relief to which she otherwise is entitled on grounds of former
jeopardy.

We also decline for an additional reason to apply the rule an-
nounced in Odom requiring that a defendant object to a mistrial
or waive the right to present it later as a basis for an assignment
of error on appeal. In Odom we emphasized that the record on ap-
peal indicated that the defendant had been given notice and an
opportunity to object to the mistrial before it was declared, and
that the defendant made no argument that he was denied such op-
portunity. In the present case, however, both declarations of mis-
trial by the trial court were entered on the trial court’s own
motion and without prior notice or warning to the defendant. To
require her to go through the formality of objecting after a mis-
trial had already been declared or lose her protection against dou-
ble jeopardy would be a triumph of form over substance on these
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facts. This is particularly true since the defendant properly raised
the issue of former jeopardy before the commencement of the sec-
ond trial by filing her written motion to dismiss the charge
against her, and it was the trial court’s denial of that motion
which preserved this issue for appeal.

Obviously, we have decided this case on the facts arising
from the specific record before us. We wish to make it clear, how-
ever, that this opinion does not address and is not dispositive of
those cases in which manifest necessity for a mistrial clearly ap-
pears in the record, such as, for example, cases involving the
death or incapacity of the trial judge occurring during the trial.

For the foregoing reasons, the declaration of a mistrial ter-
minating the defendant’s first trial was error, and the defendant
was entitled to have her motion to dismiss granted. Accordingly,
the judgment entered against the defendant by the trial court on
14 December 1984 must be vacated and the defendant discharged
from custody. It is so ordered.

Judgment vacated.

STATE OF NORTH CAROLINA v. WAYNE THEODORE MERCER

No. 410A85

(Filed 3 June 1986}

1. Criminal Law § 42.5— jewelry stolen from kidnapping and rape victim — admis-
sible

In a prosecution for rape, kidnapping, and felonious possession of stolen
goods, a wedding ring and watch taken from the victim and admittedly found
in defendant’s possession after the offenses did not raise impermissible in-
ferences because the stolen jewelry tended to make defendant’s connection to
the offenses more probable than without the evidence; a chain of custody for
each item was introduced; the victim testified that she believed those items
were the ones stolen from her; and the fact that defendant was in possession
of the stolen jewelry soon after its theft had probative value on the issue of
the identity of the perpetrator of the rape and kidnapping. N.C.G.S. 8C-1,
Rules 401, 402, 403.
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2. Criminal Law § 106.2— rape, kidnapping, possession of stolen goods— circum-
stantial evidence —evidence sufficient

In a prosecution for kidnapping, rape, and possession of stolen goods, the
trial court properly determined that a reasonable inference of defendant’s guilt
could be drawn from the circumstances and denied defendant’s motion to
dismiss for insufficient evidence where the established facts which remain un-
controverted at trial were that a tall, thin black man in his twenties abducted
the victim, stole her jewelry, and raped her; the defendant was a tall, thin
black man in his twenties; the blood grouping reactions of semen stains were
consistent with defendant and 14% of the general population; defendant was in
possession of the victim's wedding band eight days after it was stolen; defend-
ant was also in possession of the victim's stolen digital watch and gave it to
his girlfriend prior to his incarceration fourteen days after the watch had been
stolen; and the person who stole the victim’s jewelry was the same person who
kidnapped and raped her.

BEFORE Winberry, J., at the 20 June 1985 Criminal Session of
Superior Court, NASH County, defendant was convicted of first-
degree rape, second-degree kidnapping, and felonious possession
of stolen goods. Following a sentencing hearing conducted pur-
suant to N.C.G.S. § 15A-1334, defendant was sentenced to life im-
prisonment for the rape conviction and to presumptive terms of
nine years and three years, respectively, for the second-degree
kidnapping and the possession of stolen goods. Defendant appeals
the imposition of the life sentence as a matter of right pursuant
to N.C.G.S. § 7A-27(a). His motion to bypass the Court of Appeals
on his appeal of the convictions for the kidnapping and possession
charges was allowed 16 July 1985. Heard in the Supreme Court 17
April 1986.

Lacy H. Thornburg, Attorney General, by Marilyn R. Mudge,
Assistant Attorney General, for the State.

Robert D. Kornegay, Jr., and Howard A. Knox, Jr., for de-
fendant-appellant.

MEYER, Justice.

The evidence for the State tended to show that shortly after
7:00 p.m. on 3 January 1985, the victim, a 56-year-old female
schoolteacher, drove the four blocks from her home in Rocky
Mount to the Piggly-Wiggly grocery store. She parked her Honda
automobile in front of the grocery store entrance, went inside,
purchased a loaf of bread, and returned to her car. Once inside
the car, the victim reached over to the left side door to close it
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but was unable to do so because a man was standing beside the
open door. The man held a small handgun to the left side of the
victim’s head and said, “Woman, I want your money.”

The victim was unable to see the man's face because she was
seated in the compact car, and the man, whom she described as
“reasonably tall,” was standing next to the car. The victim
handed her assailant her change purse which contained only sixty
cents, a small coin inscribed with biblical verses, and her house
key. She explained to the man that she had no more money be-
cause she had come to the store only for a loaf of bread and had
left her pocketbook at home. The man then ordered her to slip up
the seat of the two-door Honda, and he slid easily into the back
seat. As he entered the car, the man reached forward and
knocked the rear view mirror askew. When he did, the victim
noticed that the hand “belonged to a black person.” The man
ordered the victim not to look at him and to begin driving; she
complied, and the man directed her to stop the car in the parking
lot of the Rocky Mount Senior High School.

The man moved to the front seat of the car, pulled the viec-
tim’s toboggan cap down over her face so that she could not see
him, and engaged in vaginal intercourse with the victim against
her will. The victim testified that her assailant held the handgun
against her from time to time during the ordeal. While they were
at the high school, the man ordered the victim to relinquish her
rings and her watch. She gave him her engagement ring, her thin
gold wedding band, and her digital Criterion watch. The assailant
then had the victim drive him back to the Piggly-Wiggly store,
where he got out of the car and left. The victim drove straight
home, related the incident to her husband, then went to Nash
General Hospital where Dr. Winters conducted an examination
and prepared an SBI rape kit.

On 11 January 1985, the defendant appeared at the M&T
Pawn Shop where Melvin Corbett was working. Mr. Corbett had
known the defendant for four or five years. The defendant
brought in a small, thin yellow gold wedding band for which Mr.
Corbett paid him five dollars. Mr. Corbett tagged the ring, ac-
cording to the store’s policy, with an identification number and
the date. He also completed a form for police records upon which
he listed the seller’s (defendant’s) name, address, “North Carolina
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LD. number,” date of birth, race, and sex. The defendant signed
the form, a copy of which was filed with the police department.

On 15 January 1985, Detective Tommy Thompson of the
Rocky Mount Police Department went to the pawn shop with the
police department’s copy of the pawn ticket and took custody of
the fourteen carat gold wedding band defendant had pawned
there four days earlier. He displayed the ring to the victim, who
identified it as the one her attacker had stolen from her on 3
January. Detective Thompson arrested defendant pursuant to a
warrant for possession of stolen goods issued and served on 17
January 1985. The defendant remained in jail until he made bond
on the evening of 12 February 1985. The next day, 13 February,
Detective Thompson arrested defendant pursuant to warrants for
first-degree kidnapping and first-degree rape issued 12 February
1985.

Later in the day of 13 February, defendant’s girlfriend,
Laura Ann Winstead, spoke with Detective Thompson at his of-
fice in the police department. She was wearing a digital watch
which she told Detective Thompson defendant had given to her
some time before he was incarcerated on 17 January. Ms. Win-
stead relinquished the watch to Detective Thompson, who took it
to the victim for possible identification the same day. The vietim
identified the watch as the one which had been stolen from her on
3 January. She noted that her watchband had originally been gold
in color but that the gold coating had worn off from wear, leaving
the band silver in color except where the clasp had covered it.
When the victim tried on the watch, it was too small for her
wrist. Detective Thompson adjusted the band so that the clasp
covered the one-fourth inch yellow gold space. The watch then fit
the victim.

David J. Spittle, SBI forensic chemist in the field of serology,
compared body fluid samples of defendant and the victim. He con-
cluded that the blood grouping reactions from the semen stains
on the vietim’s underpants were consistent with those of the
defendant and approximately fourteen percent of the general
North Carolina population. The blood group type of defendant
was consistent with reactions detected on the underpants and dif-
ferent from the victim’s.

Detective Wayne Sears of the Rocky Mount Police Depart-
ment testified at trial that he examined a latent fingerprint re-
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moved from the rear-view mirror of the victim’s car, but that the
print did not have sufficient detail for comparison because the
ridges were not distinct and could not be matched to any set of
fingerprints. He sent the latent print to the SBI laboratory where
Examiner Robert Duncan also concluded that the latent print was
not of value for identification.

The defendant was convicted of first-degree rape, second-
degree kidnapping, and felonious possession of stolen goods.

[1] Defendant first assigns as error the trial court’s denial of his
pretrial “motion to suppress” the introduction of the wedding
ring and digital watch pursuant to N.C.G.S. §§ 15A-974 and -977.!

During the hearing upon defendant’s motion, defense counsel
stated as grounds for suppression that

the most a jury could draw from the introduction of these
items would be an inference that they in fact were the stolen
items involved in this matter that were stolen from the pros-
ecuting witness at the time of the sexual assault and at the
time of the alleged kidnapping. From that inference there
could only be another inference that in fact he was the assail-
ant.

The trial judge denied defendant’s motion in open court following
a voir dire examination of the victim.

Defendant contends that, because the State’s case was entire-
ly circumstantial as to the identity of the perpetrator, admission
into evidence of the watch and ring, both admittedly in defend-
ant’s possession after their theft, would prejudice the defendant
because the jury would infer that defendant was the perpetrator
of the sexual assault and kidnapping. We cannot quarrel with de-
fendant’s assessment of the purpose and intended effect of the in-
troduction of the jewelry. Without doubt, the State intended that
the evidence link the defendant with the offenses for which he
was charged.

1. By his failure to comply with N.C.G.S. § 15A-977, the defendant has waived
suppression of the evidence pursuant to N.C.G.S. § 15A-974, “Exclusion or suppres-
sion of unlawfully obtained evidence.” State v. Holloway, 311 N.C. 573, 319 S.E. 2d
261 (1984). We therefore do not consider the allegations contained in his unverified
written “motion to suppress” purportedly made pursuant to N.C.G.S. §§ 15A-974,
-977, and consider only his oral pretrial motion to exclude “the admission and iden-
tification” of the jewelry.
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The State contends that the very simplicity of the trial
court’s ruling on defendant’s motion manifests its correctness.
The ruling, in pertinent part, was:

The facts, based upon the evidence before me, appear to be
. . . that [the victim] was the victim of a sexual assault and
robbery on January 3, 1985; that certain property was taken
from her including a wedding band and a digital watch; . . .
that she believes State’s Exhibit No. 1 to be the wedding
band that was taken from her[;] and that she believes State’s
Exhibit No. 2 to be the watch that was taken from her. Based
upon those findings of fact, the Court concludes as a matter
of law that State’s Exhibit No. 1 and State’s Exhibit No. 2
are admissible into evidence, and that the motion to suppress
is DENIED.

This Court has stated that

[t]he well established rule in a criminal case is that every ob-
ject that is calculated to throw light on the supposed crime is
relevant and admissible. State v. Woods, 286 N.C. 612, 213
S.E. 2d 214 (1975) [, death sentence vacated, 428 U.S. 903, 49
L.Ed. 2d 1208 (1976) |; State v. Arnold, 284 N.C. 41, 199 S.E.
2d 423 (1973); State v. Hamilton, 264 N.C. 277, 141 S.E. 2d 506
(1965), cert. denied, 384 U.S. 1020, 16 1..Ed. 2d 1044, 86 S.Ct.
1936 (1966); 1 Stansbury, N.C. Evidence § 118, p. 356 (Brandis
Rev. 1973).

State v. Hedrick, 289 N.C. 232, 235, 221 S.E. 2d 350, 352 (1976).
See also State v. Wilson, 313 N.C. 516, 330 S.E. 2d 450 (1985) (vic-
tim's wristwatch missing when his body discovered; defendant’s
girlfriend in possession of the watch two to three weeks after
murder and armed robbery; defendant in possession of the watch
one week later); State v. Newman, 308 N.C. 231, 302 S.E. 2d 174
(1983) (attacker took bag of groceries just purchased by victim;
defendant caught holding the bag shortly after attack); State v.
Oliver, 302 N.C. 28, 274 S.E. 2d 183 (1981) (“football candies” and
“football candy wrappers” found in pocket of jacket located in
truck used by defendants matched appearance of candy in store
where murder took place); State v. Young, 16 N.C. App. 101, 191
S.E. 2d 369 (1972) (two rings stolen from victim by her attacker
identified by vietim at trial; State’s witness properly allowed to
testify that the defendant attempted to sell the rings to her).
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Rule 402 of the North Carolina Rules of Evidence states a
simple rule of admissibility:

Rule 402. Relevant evidence generally admissible; irrelevant
evidence inadmissible.

All relevant evidence is admissible, except as otherwise
provided by the Constitution of the United States, by the
Constitution of North Carolina, by Act of Congress, by Act of
the General Assembly or by these rules. Evidence which is
not relevant is not admissible.

N.C.G.S. § 8C-1, Rule 402 (Cum. Supp. 1985).
Rule 401 defines “‘relevant evidence’:

“Relevant evidence” means evidence having any tenden-
cy to make the existence of any fact that is of consequence to
the determination of the action more probable or less prob-
able than it would be without the evidence.

N.C.G.S. § 8C-1, Rule 401 (Cum. Supp. 1985).

The watch and ring are ‘“relevant” because they tend to
make the existence of a fact of consequence —defendant’s connec-
tion to the offenses with which he is charged—more probable
than it would be without the evidence. Because defendant does
not contend that the evidence is rendered inadmissible by any
provision of the state or federal constitutions or by any other
statute, the relevant evidence is admissible unless rendered inad-
missible by the Rules of Evidence. N.C.G.S. § 8C-1, Rule 402.

Although defendant in his brief does not refer to Rule 403,
his argument appears to be that the jewelry should have been ex-
cluded because its probative value is substantially outweighed by
its prejudicial effect. Rule 403 provides:

Although relevant, evidence may be excluded if its pro-
bative value is substantially outweighed by the danger of un-
fair prejudice, confusion of the issues, or misleading the jury,
or by considerations of undue delay, waste of time, or need-
less presentation of cumulative evidence.

N.C.G.S. § 8C-1, Rule 403 (Cum. Supp. 1985).

Rule 408 calls for a balancing of the proffered evidence's pro-
bative value against its prejudicial effect. Necessarily, evidence



94 IN THE SUPREME COURT [317

State v. Mercer

which is probative in the State's case will have a prejudicial ef-
fect on the defendant; the question, then, is one of degree. The
relevant evidence is properly admissible under Rule 402 unless
the judge determines that it must be excluded, for instance, be-
cause of the risk of “unfair prejudice.” See N.C.G.S. § 8C-1, Rule
403 (Commentary) (“ ‘Unfair prejudice’ within its context means
an undue tendency to suggest decision on an improper basis, com-
monly, though not necessarily, as an emotional one.” (Emphasis
added.)) Defendant contends that the jewelry should have been
excluded because it was unduly prejudicial to him.

Initially, we note that the defendant was tried for three of-
fenses: felonious possession of stolen property (the wedding band),
first-degree rape, and first-degree kidnapping.? The prosecutor in-
formed the court at the hearing on defendant’s motion to exclude
the jewelry that the State intended to consolidate all three cases
for trial. The record contains no indication that the defendant
made a motion to sever the offenses, and defendant does not
argue on appeal that the offenses were improperly joined. The
three offenses were properly joined for trial. N.C.G.S. § 15A-
926(a), (c) (1983). We also note that the defendant failed to object
at trial to the identification or introduction of the watch and ring
and also failed to request a limiting instruction at any time.

The basis of defendant’s motion to exclude the jewelry as un-
fairly prejudicial appears to be an argument that its introduction
would permit the jury to draw two improper inferences. First, the
jury would infer that the jewelry introduced at trial was, in fact,
the jewelry stolen from the victim by her assailant. This conten-
tion is without merit. The State established a chain of ecustody for
both items which were introduced, and the victim testified that
she believed those items were the ones stolen from her on 3
January. She had previously identified both items as hers when
exhibited to her by Detective Thompson when he recovered them.
Therefore, introduction of the jewelry raises no inference that it
was the jewelry stolen from the victim; her direct testimony, cor-
roborated by Detective Thompson, was that it was in fact the
jewelry stolen from her on 3 January.

2. The trial judge submitted second-degree kidnapping to the jury because the
kidnapping indictment, 85CRS1401, was insufficient to support first-degree kidnap-
ping, but was sufficient to support second-degree kidnapping.
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Second, defendant contends that from the first “inference”
(jewelry at trial was same jewelry stolen in January), the jury
would further infer that the defendant was the assailant. Defend-
ant contends that the jewelry was the only evidence presented by
the State linking the defendant to the offenses. Besides being fac-
tually incorrect, this contention relates, not to the admissibility of
the evidence, but to the sufficiency of the State’s case to with-
stand defendant’s motion to dismiss for insufficiency of the evi-
dence.

In addition to tending to prove the offense of felonious
possession of stolen property, the fact that the defendant was in
possession of the stolen jewelry recently after it was stolen from
the victim by her attacker has probative value on the issue of the
identity of the perpetrator of the rape and kidnapping.® Such
highly probative evidence necessarily is prejudicial to the defend-
ant—otherwise it would not have such great probative value.
However, we do not find its prejudicial effect to be “undue” or to
substantially outweigh its probative value so as to require exclu-
sion pursuant to Rule 403. We therefore find no error in the trial
judge’s discretionary ruling denying defendant’s pretrial motion
to exclude the watch and ring.

[2] The remainder of defendant’s assignments of error relate to
the sufficiency of the evidence to support his convictions and mo-
tions to “set aside the verdict,” for a new trial, and for arrest of
judgment. Defendant did not object at trial to the denial of these
motions. Defendant’s argument on all these assignments of error
essentially is that the State’s evidence was insufficient to take
the case to the jury.

In State v. Powell, 299 N.C. 95, 261 S.E. 2d 114 (1980), this
Court set out the standard of review of a trial court’s denial of
defendant’s motion to dismiss at the close of the State’s evidence.

In testing the sufficiency of the evidence to sustain a
conviction, a motion for dismissal pursuant to G.S. 15A-1227
is identical to a motion for judgment as in the case of nonsuit

3. “ 'Whenever goods have been taken as a part of the criminal act, the fact of
subsequent possession is some indication that the possessor was the taker, and
therefore the doer of the whole crime.’ 1 Wigmore on Evidence § 153 (3d Ed.
1940)." State v. Joynmer, 301 N.C. 18, 29, 269 S.E. 2d 125, 132 (1980) (emphasis in
original).
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under G.S. 15-173. Cases dealing with the sufficiency of evi-
dence to withstand the latter motion are therefore applicable
to motions made under G.S. 15A-1227. See State v. Smith, 40
N.C. App. 72, 252 S.E. 2d 535 (1979).

Upon defendant’s motion for dismissal, the question for
the Court is whether there is substantial evidence (1) of each
essential element of the offense charged, or of a lesser of-
fense included therein, and (2) of defendant’s being the perpe-
trator of such offense. If so, the motion is properly denied.
State v. Roseman, 279 N.C. 573, 184 S.E. 2d 289 (1971); State
v. Mason, 279 N.C. 435, 183 S.E. 2d 661 (1971).

If the evidence is sufficient only to raise a suspicion or
conjecture as to either the commission of the offense or the
identity of the defendant as the perpetrator of it, the motion
should be allowed. State v. Cutler, 271 N.C. 379, 156 S.E. 2d
679 (1967); State v. Guffey, 2562 N.C. 60, 112 S.E. 2d 734 (1960).
This is true even though the suspicion so aroused by the
evidence is strong. State v. Evans, 279 N.C. 447, 183 S.E. 2d
540 (1971); State v. Chavis, 270 N.C. 306, 154 S.E. 2d 340
(1967).

The terms ‘“more than a scintilla of evidence” and
“substantial evidence” are in reality the same and simply
mean that the evidence must be existing and real, not just
seeming or imaginary. See State v. Smith, supra. But see
State v. Agnew, 294 N.C. 382, 241 S.E. 2d 684 (Exum, J.,
dissenting), cert. denied, 439 U.S. 830, 99 S.Ct. 107, 58 L.Ed.
2d 124 (1978).

The evidence is to be considered in the light most
favorable to the State; the State is entitled to every
reasonable intendment and every reasonable inference to be
drawn therefrom; contradictions and discrepancies are for the
jury to resolve and do not warrant dismissal; and all of the
evidence actually admitted, whether competent or incompe-
tent, which is favorable to the State is to be considered by
the court in ruling on the motion. State v. Thomas, 296 N.C.
236, 250 S.E. 2d 204, (1978); State v. McKinney, 288 N.C. 113,
215 S.E. 2d 578 (1975).

The trial court in considering such motions is concerned
only with the sufficiency of the evidence to carry the case to
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the jury and not with its weight. State v. McNeil, 280 N.C.
159, 185 S.E. 2d 156 (1971); State v. Primes, 275 N.C. 61, 165
S.E. 2d 225 (1969). The trial court’s function is to test
whether a reasonable inference of the defendant’s guilt of the
crime charged may be drawn from the evidence. State v.
Thomas, supra; State v. Rowland, 263 N.C. 353, 139 S.E. 2d
661 (1965).

The test of the sufficiency of the evidence to withstand
the motion is the same whether the evidence is direct, cir-
cumstantial or both. State v. Stephens, supra. “When the mo-
tion . . . calls into question the sufficiency of circumstantial
evidence, the question for the Court is whether a reasonable
inference of defendant’s guilt may be drawn from the cir-
cumstances. If so, it is for the jury to decide whether the
facts, taken singly or in combination, satisfy them beyond a
reasonable doubt that the defendant is actually guilty.” State
v. Rowland, supra. See also State v. Irick, 291 N.C. 480, 231
S.E. 2d 833 (1977); State v. Cutler, supra. In passing on the
motion, evidence favorable to the State is to be considered as
a whole in order to determine its sufficiency. This is especial-
ly true when the evidence is circumstantial since one bit of
such evidence will rarely point to a defendant’s guilt. State v.
Thomas, supra. See also State v. Rowland, supra.

State v. Powell, 299 N.C. 95, 9899, 261 S.E. 2d 114, 117-18. See
also State v. Wilson, 313 N.C. 516, 534, 330 S.E. 2d 450, 463 (1985).

On this appeal, the defendant does not contend that the State
failed to present substantial evidence of each element of the of-
fenses charged. Rather, the defendant challenges the sufficiency
of the State’s evidence as to the identity of the perpetrator of the
offenses. Both the State and the defendant recognize that the
State’s case was circumstantial as to the identity issue.

The defendant again contends that his possession of the
jewelry shortly after the commission of the offenses is the only
evidence linking him to those offenses, and in order to find that
he was the perpetrator, the jury would have had to pile inference
upon inference.

First, as the State points out, the jewelry was not the only
evidence presented that tended to link the defendant with the
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commission of the offenses. Uncontradicted, competent evidence
was introduced tending to show that analysis of semen stains on
the victim's underwear revealed a blood grouping reaction con-
sistent with that of this defendant and fourteen percent of the
population of this state. In addition, the description the victim
gave of her assailant, while certainly insufficient for a positive
identification, is consistent with the defendant’s appearance. The
victim never attempted to identify the defendant as her assailant
and repeatedly asserted that she never had an opportunity to
observe her attacker’s face. Indeed, she clearly indicated that she
could not identify the defendant as her attacker. However, she
was adamant in her description of her assailant as a tall, thin
black man in his twenties. This description is consistent with the
defendant’'s appearance. Defendant’s reliance on cases involving
attempted eyewitness identifications are inapposite; the identity
issue in this case had to be resolved on circumstantial, rather
than “direct,” evidence.

It is immaterial that any individual piece of circumstantial
evidence, taken alone, is insufficient to establish the identity of
the perpetrator. See State v. Ledford, 315 N.C. 599, 340 S.E. 2d
309 (1986). If all the evidence, taken together and viewed in the
light most favorable to the State, amounts to substantial evidence
of each and every element of the offense and of defendant’s being
the perpetrator of such offense, a motion to dismiss is properly
denied. State v. Powell, 299 N.C. 95, 261 S.E. 2d 114.

Defendant’s contention that the jury was required to pile in-
ference upon inference in order to convict him is without merit. It
is well settled that *‘[a] basic requirement of circumstantial
evidence is reasonable inference from established facts. Inference
may not be based upon inference. Every inference must stand
upon some clear and direct evidence, and not upon some other in-
ference or presumption.’” State v. Ledford, 315 N.C. 599, 610, 340
S.E. 2d 809, 317 (citations omitted).

In the instant case, the jury was required to make only one
inference in order to find that the defendant was the perpetrator
of all the offenses for which he was convicted: that he took the
jewelry from the victim on 3 January 1985. The “established
facts” which remained uncontroverted at trial and from which the
jury could reasonably infer that the defendant was the man who



N.C] IN THE SUPREME COURT 99

State v. Mercer

took the jewelry are as follows: A tall, thin black man in his twen-
ties abducted the victim, stole her jewelry, and raped her; the
defendant is a tall, thin black man in his twenties; the blood
grouping reactions of semen stains on the victim's underpants
were consistent with this defendant and fourteen percent of the
general population; the defendant was in possession of the
vietim’'s wedding band eight days after it was stolen from the vic-
tim, and he pawned the ring at the M&T Pawn Shop for five
dollars; the defendant was not in possession of just one item
taken from the victim—the ring—but was also in possession of
the victim’s stolen digital watch, and he gave it to his girlfriend
prior to his 17 January 1985 incarceration, fourteen days after it
had been stolen from the victim; the person who stole the vietim’s
jewelry was the same person who kidnapped and raped her.

From this uncontroverted evidence, the jury could reason-
ably draw one essential inference: that the defendant was the
man who took the victim’s jewelry and kidnapped and raped her
on 3 January 1985. Unlike the situation in State v. Parker, 268
N.C. 258, 150 S.E. 2d 428 (1966), or State v. Dawvis, 74 N.C. App.
208, 328 S.E. 2d 11, disc. rev. denied, 313 N.C. 510, 329 S.E. 2d 406
(1985), the State’s evidence did not require stacking of inferences
in order to identify the defendant as the perpetrator of the of-
fenses.

Therefore, in denying defendant’s motion to dismiss for insuf-
ficiency of the evidence, the trial court properly determined at
the close of the State’s evidence that a reasonable inference of
defendant’s guilt could be drawn from the circumstances. It was
for the jury, then, to decide whether the facts, taken singly or in
combination, satisfied them beyond a reasonable doubt that the
defendant was actually guilty. See State v. Rowland, 263 N.C.
353, 139 S.E. 2d 661 (1965). We find no error in the trial court’s
denial of defendant’s motion to dismiss at the close of the State’s
evidence.

At his sentencing hearing, the defendant made three motions:
a motion to “set aside the verdict as being against the weight of
the evidence”; a motion for a new trial for errors committed
throughout the course of the trial; and a motion in arrest of judg-
ment. The defendant declined the trial judge's invitation to be
heard as to each of these motions, and each motion was denied.



100 IN THE SUPREME COURT 317

State v. Smith

Defendant did not object to denial of any motion and takes excep-
tion in the record only to the denial of his motion to “set aside
the verdict.” This motion, properly denominated “a motion for dis-
missal for insufficiency of the evidence to sustain a conviction . . .
after return of a verdict of guilty and before entry of judgment,”
N.C.G.S. § 15A-1227(a)(3) (1983), was correctly denied for the same
reasons as for the proper denial of his motion to dismiss at the
close of the State’s evidence, N.C.G.S. § 15A-1227(a)(1). Although
the defendant has failed to preserve for review the denial of the
remaining motions, N.C.R. App. P. 10(b)X1), we have reviewed
them and we find no error.

No error.

STATE OF NORTH CAROLINA v. CURTIS EUGENE SMITH

No. 521A84
(Filed 3 June 1986)

1. Infants § 17— juvenile defendant in custody at time of confession

The evidence showed that a reasonable person in the sixteen-year-old de-
fendant’s position would not have believed that he was free to go or that his
freedom of action was not being deprived in a significant way so that defend-
ant was “in custody” when he confessed where it tended to show that two
police officers went to defendant’s house after they learned that defendant had
been implicated in a robbery and assault; defendant was informed that he was
a suspect in the crimes and was asked to accompany the officers to the local
police station; an officer stayed with defendant while he got dressed, and de-
fendant was driven to the police station in the back seat of an official police
vehicle; defendant was read his juvenile rights on the way to the station and
upon arrival at the station; when defendant requested the presence of his
mother, one officer was sent to locate her while defendant waited in the same
room at the police station; while waiting, defendant was confronted by the
police chief and a police sergeant who explained that another participant in the
crimes had implicated defendant and that the police had enough to charge
defendant whether or not he made a statement; and at no time was defendant
told that he was free to leave.

2. Infants § 17— interrogation of juvenile —invocation of right to have parent
present —resumption of questioning by police — confession inadmissible

A juvenile's confession was inadmissible where it resulted from the “func-

tional equivalent” of custodial interrogation initiated by the police in the
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absence of a parent after the juvenile had invoked his right under N.C.G.S.
§ 7TA-395(a)3) to have a parent present during questioning.

Justice MARTIN dissenting.

APPEAL by defendant pursuant to N.C.R. App. P. 4(d) and
N.C.G.S. § 15A-979(b) from a judgment imposing life imprison-
ment, entered by Owens, J., at the 24 May 1984 Criminal Session
of Superior Court, GASTON County. Judgment entered upon a plea
of guilty to a charge of murder in the first degree following the
denial of a motion to suppress evidence. Heard in the Supreme
Court 17 October 1985.

Lacy H. Thornburg, Attorney General, by Isaac T. Avery, I1],
Special Deputy Attorney General, for the State.

Malcolm R. Hunter, Jr., Appellate Defender, by David W.
Dorey, Assistant Appellate Defender, for defendant-appellant.

FRYE, Justice.

Defendant seeks a new trial because of an alleged error com-
mitted by the trial court. Defendant, a juvenile, contends that the
trial court erred in denying his motion to suppress his confession
because it was obtained in violation of his right to be free from
compelled self-incrimination, to have counsel present, and to have
his mother present. Having carefully reviewed the record and the
relevant law, we conclude that defendant’'s confession was ob-
tained in violation of his juvenile rights as set forth in N.C.G.S.
§ 7A-595, and that the motion to suppress was improperly denied.
Defendant is entitled to a new trial.

Defendant was charged with murder in the first degree.!
Evidence for the State tended to show that on 29 November 1983,
between the hours of 8:00 and 9:00 a.m., Paschal Oil Company in
Mount Holly was robbed and Marvin Hunt, an employee, was se-
verely beaten. Hunt died as a result of the inflicted injuries. Jud-
son Lee Ross was identified as a suspect by witnesses near the
scene of the crime. Upon police questioning, Ross stated that he
and defendant planned and executed the robbery and assault at
the oil company.

1. A charge of armed robbery against defendant was dismissed pursuant to a
plea bargain agreement.



102 IN THE SUPREME COURT [317

State v. Smith

As a result of Ross’ statement, two police officers picked up
defendant from his home around 10:48 a.m. and took him to the
Mount Holly Police Station for questioning. An officer read de-
fendant his juvenile rights on the way to the station. See N.C.G.S.
§ TA-595 (1981). At the police station, defendant was taken to the
police chief’s office and read his juvenile rights in the presence of
Officer Moore. Pursuant to those rights, defendant requested the
presence of his mother during questioning. At that point, the
interview ceased and Officer Cook went to locate defendant’s
mother. This occurred at approximately 11:20 a.m. Defendant told
Officer Cook that his mother had gone to the Gaston County Jail
in Gastonia to take care of an unrelated matter. Officer Cook
called the jail twice and learned that defendant’s mother had not
vet arrived. He decided to drive to Gastonia to locate defendant’s
mother and to secure a search warrant for defendant’s home.

Meanwhile, around 12:55 p.m., defendant’s mother returned
home. She was told by officers at her home that defendant was at
the Mount Holly Police Station. Officer Cook arrived at the house
ten or fifteen minutes later. The evidence is conflicting as to
whether Officer Cook told defendant’s mother that defendant had
asked to see her.

Sometime between 11:52 a.m. and 12:15 p.m., while Officer
Cook was attempting to locate defendant’s mother, Officer Moore
returned to the room where defendant was waiting. He told de-
fendant that he wanted to explain some things to him and asked
defendant not to say anything. Around 12:15 p.m., shortly after
Officer Moore began talking to defendant, Chief Huffstetler,
Mount Holly Police Department, entered the room. Officer Moore
introduced defendant and told Chief Huffstetler that defendant
had been advised of his rights and had requested the presence of
his mother during the questioning. According to Officer Moore’s
testimony, Chief Huffstetler talked briefly with defendant and
asked defendant if he wanted to “straighten” it out, apparently
referring to the assault and robbery at the oil company. Officer
Moore left the room but returned shortly thereafter. Upon his
return, Officer Moore informed defendant that the crimes being
investigated, robbery and assault, were quite serious; that if the
victim died it could be murder; that Judson Ross had implicated
him in the crimes; that Ross would be a witness against him if the
case went to trial; that he wanted him to tell the truth; and that a
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confession could be considered as a mitigating circumstance by
the trial judge.

At 12:30 p.m., defendant told the officers that he wanted to
make a statement but did not want his mother present. Defendant
was advised of his rights, stated that he understood them, and
signed the waiver of rights form. Mrs. Nan Oates, a bookkeeper
for the City of Mount Holly, witnessed these acts. After signing
the waiver, defendant confessed to having committed the charged
offenses. He stated that he entered the side door of the building
while Ross waited at the front. He hit Marvin Hunt with a stick
“in the back of the head” and when Hunt tried to “get a hold of
[defendant],” he “swung the stick at him some more.” Defendant
didn’t know whether he hit Hunt again during this struggle. De-
fendant opened the front door for Ross. They took money from
the cash register and left separately.

Defendant’s motion to suppress his confession was denied 24
May 1984. On 29 May 1984, defendant, pursuant to a plea bargain
agreement, entered a plea of guilty to murder in the first degree.
On 14 June 1984, following a sentencing hearing, a jury, after
finding no aggravating circumstances, unanimously recommended
that defendant be sentenced to life imprisonment. N.C.G.S. § 15A-
979(b) permits a defendant whose motion to suppress is denied to
plead guilty and appeal the ruling of the judge on the motion.
If the appellate court sustains the trial court’s ruling on the mo-
tion, the conviction stands; if the ruling on the motion is over-
turned, the defendant is entitled to a new trial wherein the
evidence will be suppressed. See Official Commentary, N.C.G.S.
§ 15A-979 (1983).

As grounds for suppression of his incriminating statement,
defendant contends that it was obtained in violation of his fifth
amendment right against compulsory self-incrimination, his sixth
amendment right to counsel, and his right to have a parent pres-
ent during police questioning in accordance with N.C.G.S. § TA-
595(a)3). We find it unnecessary to address defendant's
arguments which rely on the United States Constitution, since
this case is fully resolvable under our own statute, N.C.G.S.
§ TA-595.

In determining whether there was a violation of defendant’s
rights under N.C.G.S. § TA-595(a), we must first determine wheth-
er defendant was in custody when his confession was obtained.
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The trial judge concluded that it was unnecessary to determine
whether defendant was in custody at the time he confessed since
he had earlier concluded that none of defendant’s rights under the
state or federal constitutions had been violated in obtaining his
confession. Nevertheless, the juvenile’s rights under N.C.G.S.
§ TA-595 arise, under the specific language of the statute, only if
the juvenile is in custody. Accordingly, it is necessary to deter-
mine whether defendant was in custody within the meaning of
N.C.G.S. § TA-595 at the time his confession was obtained.

The standard objective test for *“custody” is whether “a
reasonable person in the suspect’s position would believe himself
to be in custody or that his freedom of action was deprived in
some significant way.” Oregon v. Mathiason, 429 U.S. 492, 494, 50
L.Ed. 2d 714, 718 (1977); see also Berkemer v. McCarty, 468 U.S.
420, 82 L.Ed. 2d 317 (1984); State v. Braswell, 312 N.C. 553, 324
S.E. 2d 241 (1985); State v. Jackson, 308 N.C. 549, 304 S.E. 2d 134
(1983); State v. Perry, 298 N.C. 502, 259 S.E. 2d 496 (1979). This
Court, in Perry, looked to events occurring prior to, during, and
after the investigative interview to determine whether there was
“custody.” The operative question is whether a reasonable in-
dividual would have believed under the circumstances that he
was free to leave. State v. Perry, 298 N.C. 502, 259 S.E. 2d 496.

[1] The evidence in the instant case shows that defendant was
“in custody” when he gave his confession. Two police officers
went to defendant’s house after they learned that defendant had
been implicated in the robbery and assault at Paschal Oil Com-
pany. Defendant was informed that he was a suspect in the
crimes and was asked to accompany the officers to the local police
station “to talk about it.” Defendant agreed to do so and asked if
he could get dressed. Officer Cook answered in the affirmative
and stayed with defendant while he dressed “from the skin out.”
Defendant was driven to the police station in the back seat of an
official police vehicle. The doors of the car could only be opened
from the outside. On the way to the station, defendant was read
his juvenile rights. Upon arrival at the station, defendant was
escorted to a room and again read his rights in the presence of
Officer Moore. When defendant requested the presence of his
mother, one officer was sent to locate her while the defendant
waited in the same room at the police station. While waiting,
defendant, a sixteen year old youth, was confronted by the police
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chief and a police sergeant, both of whom were much larger than
defendant. These officers “explained,” among other things, that
Judson Ross had implicated defendant and would be a witness
against him at trial, and that the police had enough to charge him
and would charge him whether he made a statement or not. At no
time was defendant told that he was free to leave. In fact, the
constant presence of law enforcement officers with firearms
would suggest the contrary to a person of defendant’s age and ex-
perience.

Under these circumstances, we cannot say that a reasonable
person in defendant’s position would have believed that he was
free to go or that his freedom of action was not being deprived in
a significant way. Therefore, we conclude that defendant was “in
custody” at the time his confession was obtained.

The State contends that the facts of this case are so similar
to the facts in Oregon v. Mathiason, 429 U.S. 492, 50 L.Ed. 2d 714,
and State v. Jackson, 308 N.C. 549, 304 S.E. 2d 134, that those
cases should control the decision here. In each of those cases, it
was determined that the defendant was not in custody. However,
we note that the defendant in each of those cases was an adult.
We also note that in Jackson, the defendant was told that he was
free to leave at any time, while in Mathiason, the defendant was
not placed under arrest but was released immediately after his
confession. Therefore, we do not find these cases controlling.

The State asks this Court to reconsider that portion of its
opinion in State v. Fincher, 309 N.C. 1, 305 S.E. 2d 605 (1983),
which held that any person who has not reached his eighteenth
birthday, with a few exceptions not here applicable, is a juvenile
within the meaning of N.C.G.S. § TA-595. Specifically, the State
asks that we hold that N.C.G.S. § TA-595 does not apply to a per-
son who has reached his sixteenth birthday. Believing that our
decision on this question was correct and that any change therein
is for legislative consideration, we decline to make the distinction
requested by the State.

[2] Since defendant was a juvenile in custody, N.C.G.S. § TA-595
required that he be advised prior to questioning that he had a
right to remain silent; that any statement he made could and
might be used against him; that he had a right to have a parent,
guardian or custodian present during questioning; and that he had
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a right to consult with an attorney, and that one would be ap-
pointed for him if he was not represented and wanted representa-
tion. Here defendant was advised of his rights in accordance with
the statute and exercised his right under subsection (a}(3) by re-
questing the presence of his mother, “if that would be all right.”
N.C.G.S. § TA-595(c) provides that if the juvenile indicates “in any
manner and at any stage of questioning pursuant to this section
that he does not wish to be questioned further, the officer shall
cease questioning.” The statute makes no provision regarding a
resumption of interrogation once the officer has ceased question-
ing the juvenile pursuant to the juvenile’s exercise of his right to
remain silent or to consult with an attorney or to have a parent
present during questioning.

In resolving this issue, we find that while cases decided
under the fifth and sixth amendments to the United States Con-
stitution are not controlling, the principles established therein ap-
ply with equal force to the resumption of custodial interrogation
under N.C.G.S. § 7A-595.% In Edwards v. Arizona, 4561 U.S. 477,
484-85, 68 L.Ed. 2d 378, 386 (1981), the United States Supreme
Court held that “an accused . . . having expressed his desire to
deal with the police only through counsel, is not subject to fur-
ther interrogation until counsel has been made available to him,
unless the accused himself initiates further communication, ex-
changes, or conversations with the police.” Whether using a fifth
or sixth amendment analysis, advice of rights and written waivers
“are insufficient to justify police-initiated interrogations after the
request for counsel.” Michigan v. Jackson, --- U.S., ---, ---, 89
L.Ed. 2d 631, 642 (1986). We hold that the juvenile’s right, pur-
suant to N.C.G.S. § TA-595(a)(3), to have a parent present during
custodial interrogation, is entitled to similar protection. Inter-
rogation refers to “not only express questioning, but also to any
words or actions on the part of the police (other than those nor-
mally attendant to arrest and custody) that the police should
know are reasonably likely to elicit an incriminating response

2. For similar treatment in other states, see e.g., People v. Burton, 6 Cal. 3d
375, 491 P. 2d 793 (1971) (a minor's request to see his parents, made during
custodial interrogation, constituted an invocation of the minor’s fifth amendment
rights); People v. Castro, 118 Misc. 2d 868, 462 N.Y.S. 2d 369 (1983) (juvenile
suspect's attempts to contact parents should have been interpreted as request to
consult parent which was equivalent of request to consult attorney, invoking fifth
amendment privilege).
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from the suspect.” Rhode Island v. Inmis, 446 U.S. 291, 301, 64
L.Ed. 2d 297, 308 (1980). The latter definition is often referred to
as the “functional equivalent” of questioning. See Rhode Island v.
Innis, 446 U.S. 291, 64 L.Ed. 24 297.

In the case sub judice, defendant, after being advised of his
statutory right to have a parent present during police question-
ing, requested that his mother be brought to the station. At this
point, the police were obliged to cease all questioning until the
mother was made available or defendant initiated further conver-
sation with the police. Officer Moore testified that the interview
ceased for approximately fifteen to twenty minutes. Then Officer
Moore returned to the room where defendant was waiting and
told defendant that he wanted to explain some things to him
about Judson Ross’ statement and asked defendant not to say
anything. A few minutes after this conversation began, Chief
Huffstetler entered the room. Officer Moore told Chief Huffstet-
ler that defendant had been advised of his juvenile rights and had
requested that his mother be brought to the police station, and
that another officer was trying to locate her. Chief Huffstetler
talked to defendant and asked him if he wanted to “straighten” it
out. Officer Moore left the room but returned shortly thereafter
and continued to talk to defendant. Officer Moore said: ** ‘[defend-
ant], you do what you want to; and certainly I don’t want you to
make any remarks until your mother gets here.” . . . I said, ‘just
listen to me;’ and I said, ‘I want you to know these facts of the
case. I want you to know the circumstances that surround what
we're hoping to interview you about.” Officer Moore testified
that he assured defendant that he was not expecting a response
to his statement. Officer Moore proceeded to tell defendant that
Judson Ross had confessed to being involved in the assault and
armed robbery and had informed police that defendant was pri-
marily responsible for injuries inflicted on Marvin Hunt. He fur-
ther informed defendant that Judson Ross would be a witness
against defendant if defendant went to trial; that the crimes be-
ing investigated were serious offenses and defendant could
possibly face a murder charge; and that in his opinion the trial
court could consider a confession as a mitigating circumstance.

While the evidence shows that there were few express ques-
tions asked defendant by the police, we find that defendant was
subjected to the “functional equivalent” of questioning. Given the
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fact that much of the conversation centered around defendant's
participation in the crimes and the serious nature of the crimes,
the police should have known that defendant was likely to re-
spond in some way. Under the circumstances the officers’ state-
ments were particularly evocative. Cf. Rhode Island v. Innis, 446
U.S. 291, 64 L.Ed. 2d 297. Taken together, they clearly establish
that defendant was subjected by the police to words that the
police should have known were reasonably likely to elicit an in-
criminating response from him. Id. Since the juvenile’s confession
resulted from police-initiated custodial interrogation in the
absence of counsel or a parent after the juvenile invoked his right
to have a parent present during questioning, the confession was
erroneously admitted.® N.C.G.S. § TA-595. Accordingly, defendant
is entitled to a new trial wherein his confession must be sup-
pressed. N.C.G.S. § 15A-979(b).

New trial.

Justice MARTIN dissenting.

The record on appeal discloses that defendant was born on 16
December 1966. On the date of the murder, 30 July 1983, he was
16 years and 72 months old. It is to be remembered that defend-
ant was charged with and pleaded guilty to murder in the first
degree. The majority grants defendant a new trial for the reason
that defendant’s mother was not present when he confessed to
the murder, holding that this violated defendant’s rights under
N.C.G.S. § 7A-595(a)(3).

For the reasons set out in my concurring opinion in State v.
Fincher, 309 N.C. 1, 23, 305 S.E. 2d 685, 699 (1983), I dissent from
the holding that N.C.G.S. § 7TA-595(a)(3) (1981) is applicable to
defendant Smith. This statute applies only to juvenile delinquency
proceedings.

In effect, the majority seeks to engraft an additional require-
ment upon officers before interrogating persons under the age of
eighteen, who are being investigated on charges of murder in the
first degree, by requiring that they be advised that they have a

3. For a similar result under more egregious circumstances, see State v. Hunt,
64 N.C. App. 81, 306 S.E. 2d 846 (1983).
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right to have a parent or guardian present during questioning.
This result is reached by reasoning that the statute defines a
juvenile as one who has not reached his eighteenth birthday; de-
fendant is only 16z years old, so he is entitled to the benefit of
the statute. N.C.G.S. § TA-595(a)X3) simply does not apply to in-
vestigations of murder charges where the defendant is more than
sixteen years old.

Additionally, in this case defendant expressly waived in
writing the presence of his mother during his questioning:

BEFORE YOU ARE ASKED ANY QUESTIONS, IT IS REQUIRED THAT
YOU BE ADVISED OF YOUR CONSTITUTIONAL RIGHTS.

1. You have the right to remain silent. [s/ yes]

2. Anything you say can be and may be used against you. [s/
yes]

3. You have the right to have a parent, guardian, or custo-
dian present during questioning. [s/ yes]

4. You have a right to talk with a lawyer for advice before
questioning and to have that lawyer with you during ques-
tioning. If you do not have a lawyer and want one, a law-
yer will be appointed for you. [s/ yes]

5. If you consent to answer questions now, without a lawyer,
parent, or guardian present, you still will have the right to
stop answering at any time. [s/ yes]

WAIVER OF RIGHTS

I have read this statement of my Constitutional Rights
and I intelligently understand what my rights are. I am will-
ing to make a statement and answer questions. I do not want
an attorney at this time. I do not want a parent, guardian, or
custodian present during questioning. I understand and know
what I am doing. No promise or threats have been made to
me and no pressure or coercion of any kind has been used
against me.

SIGNED: Curtis Eugene Smith

The majority does not address the voluntariness of defendant’s
waiver, nor shall I. However, consideration of defendant’s waiver
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is necessary under the majority’s theory of the law in order to de-
termine whether the perceived violation of the statute was harm-
less error. N.C.G.S. § 15A-1443(a) (1983).

For these reasons, I dissent.

LINDA CADE WATTS, KIM WATTS, anpD GEORGE WATTS v. CUMBERLAND
COUNTY HOSPITAL SYSTEM, INC.; DR. JAMES ASKINS; DR. RALPH
MORESS; NORTH CAROLINA BAPTIST HOSPITALS, INC.; DR. VICTOR
KERANEN; DR. W. C. MILLER; DR. MENNO PENNICK; DR. EBAN ALEX-
ANDER, JR.; DR. JAMES TOOLE; anp DAN HALL

No. 384A85
(Filed 3 June 1986)

1. Fraud § 12; Physicians, Surgeons and Allied Professions § 16.1 — constructive
fraud by physicians — insufficient evidence

Plaintiff's allegations that she was at one time under the care of each
defendant-physician was sufficient to allege a fiduciary relationship in support
of a claim for constructive fraud. However, plaintiff failed to produce a suffi-
cient forecast of evidence to support a claim based upon constructive fraud by
defendants in concealing from her the alleged fact that X rays taken shortly
after her 1974 automobile accident revealed a number of fractures which had
not been discovered at the time the X rays were taken where the evidence
showed that plaintiff sought and received numerous second opinions from
other specialists as to the source of her complaints, since this evidence dispels
the presumption of reliance and intentional deceit that arises from the
fiduciary relationship itself.

2. Fraud § 12; Physicians, Surgeons and Allied Professions § 16.1— fraudulent
concealment by physicians —insufficient evidence

Plaintiff's forecast of evidence was insufficient to support her claim
against four physicians for actual fraud in concealing from her the alleged fact
that X rays taken shortly after her 1974 automobile accident revealed a
number of fractures in the cervical and lumbar regions of her spine which had
not been discovered when the X rays were taken where the evidence showed
that one physician did not even meet plaintiff until two years after she was
told by another doctor in 1979 that spinal fractures were apparent on earlier X
rays; plaintiff presented no evidence suggesting that fractures were apparent
on the X rays taken in the short period between her June 1974 accident and
the termination of plaintiff's care by two other physicians, and even if such X
rays revealed fractures, plaintiff offered no evidence that these two physicians
actually examined those X rays or discovered the breaks; plaintiff offered no
evidence that the fourth physician ever examined either plaintiff's 1974 X rays
or 1976 X rays purportedly showing the fractures; and evidence that all four
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physicians concluded that plaintiff’s pain had at least some psychological
underpinnings did not sustain the element of intentional deceit necessary to a
claim sounding in fraud.

ON petition for discretionary review by plaintiff Linda Cade
Watts and appeal of right by defendants Menno Pennink and
James Toole of the decision of a divided panel of the Court of Ap-
peals, 74 N.C. App. 769, 330 S.E. 2d 256 (1985), which affirmed in
part and reversed in part orders signed by Joknson, J., on 14 Oc-
tober 1983, in Superior Court, CUMBERLAND County. Heard in the
Supreme Court 12 March 1986.

Hedahl & Radtke, by Joan E. Hedahl, for plaintiff Linda Cade
Watts.

Patterson, Dilthey, Clay, Cranfill Sumner & Hartzog, by
Robert M. Clay and H. Lee Evans, Jr., for defendants Menno Pen-
nink, Victor Keranen, and Ralph Moress.

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by
James D. Blount, Martha Jones Mason, and Susan Milner Parker,
for defendant James Toole.

MARTIN, Justice.
The record before this Court indicates the following facts:

On 7 June 1974 Linda Cade Watts was injured in an automo-
bile accident. She was treated at the emergency room at Cape
Fear Valley Hospital, where X rays were made of her right arm,
right knee, sternum, and ribs. She was released the same day.
Between 10 June and 2 July Mrs. Watts was seen five times by a
physician in Laurinburg, North Carolina, for complaints of pain in
a number of sites, including her neck and back.

In early July Mrs. Watts revisited the emergency room be-
cause of persistent pain in her left knee and pain in her neck and
in the back of her head. Mrs. Watts returned to the hospital the
next day. Additional X rays were taken, and she was examined
and admitted by Dr. Victor Keranen. His admission notes re-
marked upon her medical history, including her involvement in
the automobile accident, her visits to the emergency room, her
symptoms of headaches, staphylococcal infections, borderline
diabetes, a nerve-related skin rash, and previous history of a
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psychiatric disorder.! During her hospital stay, Mrs. Watts was
seen by a neurologist and by Dr. Ralph Moress, a psychiatrist, in
addition to Dr. Keranen. Mrs. Watts avers that Dr. Moress spoke
with her only twice—once to introduce himself and once the next
day to complete her discharge. She was released from the care of
Drs. Moress and Keranen on 18 July 1974. Dr. Moress’s discharge
summary reflected in part on the possibility of somatization or
malingering, and it concluded with a final diagnosis of neck and
back sprains and a hysterical personality disorder.

When Mrs. Watts's attorney later requested medical reports,
Dr. Keranen responded that he felt such records would be of little
help in Mrs. Watts's automobile accident case because “most of
her hospital stay was related to a psychological condition which
clearly antedated the automobile accident.” A subsequent letter
received in response to the attorney’s repeated request summa-
rized Dr. Keranen's admission notes and indicated that Mrs.
Watts had been seen by Dr. Moress and that she had been treat-
ed with supportive therapy and subjected to a lumbar puncture.

On three occasions over the next four months, Mrs. Watts
consulted an orthopedic surgeon, Dr. Askins, who later reported
that he had examined X rays of Mrs. Watts’s cervical spine and
left knee and that he had found no bone or joint abnormalities. He
diagnosed mild sprains to the cervical and lumbosacral regions of
Mrs. Watts’s spine, as well as contusions and abrasions, and he
concluded that Mrs. Watts would suffer some discomfort for
about eight weeks but that he did not suspect the injury would
lead to permanent disability.

Mrs. Watts continued to suffer from a variety of symptoms
and was seen periodically throughout 1975 and 1976 at Womack
Army Hospital. These consultations and treatments were sup-
plemented by visits in 1976 to neurosurgeons at North Carolina
Memorial Hospital.

On 6 April 1976 Mrs. Watts was admitted to North Carolina
Baptist Hospital. There she underwent a cervical myelogram,
which revealed spurs but no narrowing of the spinal cord, and a
lumbar myelogram, which was read as normal. Neurosurgeons

1. Mrs. Watts’s complaint denies any such history of psychiatric disorder.
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evaluating the cervical myelogram determined that surgery
would be of no benefit to Mrs. Watts at that time.

In June of 1977 Mrs. Watts was seen for the first time by Dr.
Menno Pennink. Dr. Pennink performed carpal tunnel surgery on
Mrs. Watts’s right wrist and ordered X rays, discograms, and a
second myelogram. This myelogram revealed some degeneration
of the lumbar discs. Dr. Pennink noted that Mrs. Watts's low back
pain was probably “degenerative disc disease with some psycho-
logical overlay.” Mrs. Watts continued to be seen by Dr. Pennink
throughout the remainder of 1977. She also maintained her ther-
apy and monitoring by physicians at Womack throughout this
period.

Mrs. Watts returned to Dr. Pennink in the summer of 1978,
complaining of cervical and coccyx pain. Dr. Pennink hospitalized
Mrs. Watts and performed a cervical discogram, which was read
as being normal. It was again Dr. Pennink’s impression at this
time that Mrs. Watts had “considerable psychological overlay.”

In November of 1978, Mrs. Watts was hospitalized and exten-
sively tested at Walter Reed Army Hospital. Her discharge diag-
nosis recognized “non-specific low back and cervical syndromes,
without evidence of organic neurological deficit” and “suspect ad-
justment reaction to adult life.”

Mrs. Watts's symptoms were followed by physicians at Wo-
mack through the remainder of 1978. On 20 May 1979, Dr. Gene
Coin, a radiologist at Sandhills Diagnostic Center, performed a
CT-scan of Mrs. Watts’s lumbar region, observing ‘“definite ver-
tical wedge-shaped defects in the lower lumbar vertebral bodies.”
He examined the original cervical X rays (the lumbar films were
missing) and reported that he believed these defects “represent
residual changes from previous vertical fractures of L4 and L5
vertebral bodies.” Dr. Coin told Mrs. Watts of his findings. Dr.
Coin retracted these conclusions in 1981 after performing a re-
peat CT-scan that showed all lumbar discs to be within normal
limits. His report included this note: “We believe this study to be
accurate and that our earliest study, done in May 1979, was an er-
ror due to technical difficulties.”

Mrs. Watts subsequently moved to Florida, where she was
followed throughout the remainder of 1979 and through the
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spring of 1980 by a neurosurgeon, who eventually sent her to the
Mayo Clinic for testing. While in Florida, Mrs. Watts underwent a
third and fourth myelogram, upon which discharge diagnoses of
arachnoiditis and cervical spondylosis were based.

In May 1981 Mrs. Watts consulted Dr. James Toole, a neurol-
ogist at North Carolina Baptist Hospital, and was admitted for
tests and evaluations. These included orthopedic, gynecological,
and psychiatric and psychological examinations, as well as Dr.
Toole’s neurological examination. Dr. Toole diagnosed arachnoi-
ditis and musecle wasting and neuropathic pain, all probably
caused by Mrs. Watts's previous myelography. The discharge
note signed by Dr. Toole indicated that psychologists and
psychiatrists had felt that ‘“this unfortunate woman [had]
somehow developed a dependence on pain.” Dr. Toole prescribed
pain medication and referred Mrs. Watts to Dan Hall, a pastoral
counselor. Mrs. Watts alleges in her complaint that Dr. Toole did
not disclose the full extent of her injuries as he did not detail
“the lumbar break.” In addition, a radiology report issued at this
time stated that compression fractures on Mrs. Watts’s thoracic
spine were “unchanged since 1976.”

In 1982 Mrs. Watts and her husband and daughter filed a
complaint against two hospitals, seven physicians, and Dan Hall,
alleging medical malpractice, breach of fiduciary duty, and fraudu-
lent concealment. The trial court heard and granted motions for
summary judgment for the seven physicians and North Carolina
Baptist Hospital based upon plaintiffs’ untimely filing of their
malpractice claims. In addition, the trial court granted summary
judgment against plaintiffs’ claims based on fraudulent conceal-
ment and breach of fiduciary duty. Linda Cade Watts alone per-
fected her appeal to the Court of Appeals, and her appeal
addressed the single issue of fraudulent concealment as to the
physicians only.

The Court of Appeals affirmed summary judgment as to Drs.
Keranen and Moress, among others, and reversed as to Drs. Pen-
nink and Toole. That court singled out Dr. Coin’s May 1979 report
on the CT-scan of Mrs. Watts’s lumbar region as the sole evidence
in support of an initial misdiagnosis. The Court of Appeals felt
that this report would have enabled plaintiff to have survived a
motion for summary judgment on a medical malpractice claim, but
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that it was not sufficient to buoy up claims based upon fraudulent
concealment as to Drs. Keranen and Moress. The appellate court
differentiated plaintiff's case regarding Drs. Pennink and Toole
by the more lengthy period that she was in their care and by the
extensive test results and records available to them but not to
the other defendants.

Summary judgment is appropriate (1) when a claim or de-
fense is utterly baseless in fact, or (2) when the facts are
indisputable but there is controversy as to a question of law.
Kessing v. Mortgage Corp., 278 N.C. 523, 533, 180 S.E. 2d 823, 829
(1971). There is no unsettled question of law in this case. This
Court implicitly recognized a cause of action for fraudulent con-
cealment under circumstances similar to those presented by this
case in Shearin v. Lloyd, 246 N.C. 363, 98 S.E. 2d 508 (1957). In
Shearin, as in the case sub judice, the plaintiff's claim for medical
malpractice was barred by the three-year statute of limitations,
and he failed to put forward sufficient evidence in support of his
allegations of fraudulent concealment to withstand a judgment of
involuntary nonsuit. Ordinarily, summary judgment is proper
when the pleadings, depositions, affidavits, and answers to inter-
rogatories show that there is no genuine issue as to any material
fact and that the moving party is entitled to judgment as a mat-
ter of law. Singleton v. Stewart, 280 N.C. 460, 186 S.E. 2d 400
(1972). If the movant can prove that an essential element of the
opposing party’s claim is nonexistent or if he can show through
discovery that the opposing party cannot produce evidence to
support an essential element of his claim, his burden of establish-
ing the absence of a triable issue is met. Zimmerman v. Hogg &
Allen, 286 N.C. 24, 209 S.E. 2d 795 (1974). We find that defend-
ants’ motions for summary judgment were judiciously granted un-
der all of these circumstances.

Plaintiff alleges that Drs. Moress, Keranen, Pennink, and
Toole fraudulently concealed from her the alleged fact that X
rays taken shortly after her 1974 accident revealed a number of
fractures in the cervical and lumbar regions of her spine. There
are two species of fraud—actual and constructive —and both are
implicated in plaintiff's allegations.

Constructive fraud arises where a confidential or fiduciary
relationship exists, and its proof is less “exacting” than that re-
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quired for actual fraud. Terry v. Terry, 302 N.C. 77, 83, 273 S.E.
2d 674, 677 (1981); Development Co. v. Bearden, 227 N.C. 124, 41
S.E. 2d 85 (1947). When a fiduciary relation exists between parties
to a transaction, equity raises a presumption of fraud when the
superior party obtains a possible benefit. 37 Am. Jur. 2d Fraud
and Deceit § 442, at 602 (1968). “This presumption arises not so
much because [the fiduciary] has committed a fraud, but [because]
he may have done so.” Atkins v. Withers, 94 N.C. 581, 590 (1886).
The superior party may rebut the presumption by showing, for
example, “that the confidence reposed in him was not abused, but
that the other party acted on independent advice.” 37 Am. Jur. 2d
Fraud and Deceit § 442, at 603. Once rebutted, the presumption
evaporates, and the accusing party must shoulder the burden of
producing actual evidence of fraud.

[1] In stating a cause of action for constructive fraud, the plain-
tiff must allege facts and circumstances “(1) which created the
relation of trust and confidence, and (2) led up to and surrounded
the consummation of the transaction in which defendant is alleged
to have taken advantage of his position of trust to the hurt of
plaintiff.” Rhodes v. Jones, 232 N.C. 547, 549, 61 S.E. 2d 725, 726
(1950). Plaintiff has met these requisites in alleging that she was
at one time or another under the care of each defendant, for this
Court has recognized that the relationship of patient and physi-
cian is considered to be a fiduciary one, “imposing upon the physi-
cian the duty of good faith and fair dealing.” Black v. Littlejohn,
312 N.C. 626, 646, 325 S.E. 2d 469, 482 (1985). Evidence put for-
ward by plaintiff and defendants, however, amply demonstrates
that plaintiff sought and received a number of second opinions as
to the source of her complaints. Even if a presumption of fraud
arises from the alleged benefit to defendants of buttressing their
medical reputations, the history of plaintiff's seeking and acquir-
ing numerous second opinions from several other specialists
dispels the presumption of reliance and intentional deceit that
arises from the fiduciary relation itself. Plaintiff has therefore
failed to produce a sufficient forecast of evidence to support a
claim based upon constructive fraud.

[2) Proof of actual fraud requires that the plaintiff allege facts in
support of five essential elements:
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(1) False representation or concealment of a material fact, (2)
reasonably caleulated to deceive, (3) made with intent to de-
ceive, {4} which does in fact deceive, (5) resulting in damage
to the injured party.

Terry v. Terry, 302 N.C. 77, 83, 273 S.E. 2d 674, 677 (quoting
Ragsdale v. Kennedy, 286 N.C. 130, 138, 209 S.E. 2d 494, 500
(1974)).

Assuming arguendo that Dr. Coin's 1979 report was correct
and that spinal fractures were apparent on plaintiff's earlier X
rays, a forecast of plaintiff's evidence must show that each de-
fendant physician subject to this appeal concealed that material
fact from her, intending to and succeeding in deceiving her as to
the source of her pain and causing her the damage alleged—1.e.,
years of aggravating, painful, and costly medical complications, as
well as wage loss, familial distress, and unnecessary psychological
counseling. It is not sufficient that plaintiff allege these elements
in general terms nor that she merely allege facts from which
fraud might be inferred; she must allege those facts which, if
true, would constitute fraud. Products Corporation v. Chestnutt,
252 N.C. 269, 113 S.E. 2d 587 (1960).

It is obvious that such evidence is insufficient to support a
claim of fraud as to Dr. Toole, for he did not even meet plaintiff
until 1981 —two years after she was told by Dr. Coin of the con-
tents of his report. She could not have been deceived as to a ma-
terial fact of which she was already aware.

The evidence forecast by plaintiff's complaint and inter-
rogatory answers is also insufficient as to Drs. Keranen and Mor-
ess, for plaintiff presents no evidence whatsoever suggesting that
fractures or fissures were apparent on the X rays taken in the
short period between her June 1974 accident and the termination
of their care of her the following month. Even if such X rays were
now available and even if they revealed the defects apparent in
1976 as noted in Dr. Coin’s 1979 report and indicated in the 1979
radiology report from North Carolina Baptist Hospital, plaintiff
offers no evidence that either Dr. Keranen or Dr. Moress actually
examined those X rays or discovered the breaks. Merely to allege
that those physicians breached a duty to examine the X rays and
to discover the breaks (if any) is insufficient to withstand a mo-
tion for summary judgment on charges of fraud.
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Dr. Pennink is the single defendant as to whom plaintiff's
only evidence of discovered fractures has any relevance. How-
ever, plaintiff has proffered no evidence that Dr. Pennink ever ex-
amined either her 1974 X rays or the 1976 X rays implicated in
Dr. Coin’s and the radiology reports. Dr. Pennink may have had a
duty to review these records; he may have had a duty to discover
independently spinal defects allegedly apparent in the original X
rays through tests he ordered for plaintiff over the three-year
period she was in his care; he may have breached such duties. But
these allegations do not describe any of the elements necessary to
make out a cause of action for fraud.

In addition, although each of these physicians concluded that
plaintiff's pain had at least some psychological underpinnings,
such conclusions, while arguably offensive to the patient, appear
to have been legitimate medical opinions. Such opinions cannot
sustain the indispensable element of intentional deceit to a claim
of relief sounding in fraud. See Johnson v. Insurance Co., 300 N.C.
247, 266 S.E. 2d 610 (1980).

We therefore hold that plaintiff has failed to produce evi-
dence sufficient to show a genuine issue as to any material fact
regarding her allegations of fraudulent concealment on the part of
the four defendant physicians, Drs. Keranen, Moress, Pennink,
and Toole, and that the trial court was correct in granting their
motions for summary judgment. We accordingly affirm that por-
tion of the Court of Appeals decision upholding summary judg-
ment as to Drs. Keranen and Moress, and we reverse that portion
of the appellate court decision reversing the judgment of the trial
court regarding Drs. Pennink and Toole.

Affirmed in part; reversed in part.
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STATE OF NORTH CAROLINA v. VANCE STERLING ALLEN

No. 413PA85
(Filed 3 June 1986)

1. Robbery § 5.2— armed robbery —instruction on dangerous weapon—toy pistol

In a case where the instrument used to commit a robbery is described as

appearing to be a firearm or other dangerous weapon capable of threatening

or endangering the life of the victim and there is no evidence to the contrary,

it would be proper to instruct the jury to conclude that the instrument was

what it appeared to be; however, the jury should not be so instructed if there

is evidence that the instrument was not such a weapon but a toy pistol or

some other instrument incapable of threatening or endangering the victim'’s
life even if the victim thought otherwise.

2. Robbery § 5.2— armed robbery —cap pistol —instructions erroneous

The trial court erred in an armed robbery prosecution by instructing the
jury that an instrument which appears to be a weapon capable of inflicting a
life threatening injury is in law a dangerous weapon and that a cap pistol
which looks like a real firearm is a dangerous weapon within the meaning of
the armed robbery statute. No matter what an instrument appears to be, if in
fact it is a cap pistol, a toy pistol, or some other instrument incapable of
threatening or endangering life, it cannot be a firearm or other dangerous
weapon within the meaning of the armed robbery statute; the jury should have
been instructed that they could, but were not required to, infer from the in-
strument’s appearance to the victim that it was a firearm or other dangerous
weapon. N.C.G.S. § 14-87(a) (1981).

ON defendant’s petition for discretionary review, pursuant to
N.C.G.S. § TA-31, of a decision of the Court of Appeals, 74 N.C.
App. 449, 328 S.E. 2d 615 (1985), which found no error in defend-
ant’s conviction of robbery with a dangerous weapon and sen-
tence of fourteen years’ imprisonment, entered after a jury trial
at the 12 June 1984 Session of MARTIN County Superior Court,
Bruce, J., presiding.

Lacy H. Thornburg, Attorney General, by Thomas B. Woad,
Assistant Attorney General, for the state.

Malcolm Ray Hunter, Jr., Acting Appellate Defender, for de-
fendant appellant.
EXUM, Justice.

We allowed defendant’s petition for discretionary review to
consider the following question: Whether the trial court commit-
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ted reversible error by instructing the jury in this armed robbery
case that: “The term ‘dangerous weapon’ also includes pistols
which look like firearms such as cap pistols. An instrument is a
dangerous weapon if it is apparently a weapon capable of inflict-
ing a life threatening injury.” We answer the question affirma-
tively and reverse the Court of Appeals.

The state’s evidence tended to show as follows: A black male
wearing a ski mask entered the Quick Snack store in Williamston
shortly before 11 p.m. on 10 September 1983, pointed what
appeared to be a small caliber pistol at the clerk, Dorothy Daven-
port, and demanded the money in the cash register. Ms. Daven-
port saw the gun’'s barrel. When she gave the man the money,
which included one or two $20 bills, she noticed a regular custom-
er, Rudy Brown, an off-duty employee of the North Carolina
Department of Correction, drive up to the store. As the masked
man left the store still holding what appeared to be a small
revolver, he met Brown and told him, “Get back or I'll shoot.”
Brown also saw the revolver’s barrel.

The man fled on foot east on Highway 64 toward Martin
General Hospital. Brown got in his car and pursued the man, stop-
ping on the way to alert Chief Deputy Sheriff Jerry Beach. Brown
saw the masked man, whom he identified as defendant, run into a
wooded area, and observed him minutes later sitting behind the
wheel of a car parked nearby. Defendant was out of breath and
perspiring heavily when Brown and law enforcement officers ap-
prehended him. Brown recognized defendant as the man who had
confronted him at the Quick Snack store, although when ap-
prehended the man was not wearing a ski mask. When the ar-
resting officers searched him they found part of a gun in his
pocket and a crumpled $20 bill in his pants. They found another
crumpled $20 bill on the front seat of the car and defendant’s
wallet under the seat. When confronted by Deputy Sheriff Beach,
defendant told him, “I'm on coke.”

The state also offered defendant’s statement to Beach in-
dicating defendant had used a “cap pistol” to rob the store and
had no intention of hurting the clerk. Defendant said he lost the
money, ski mask and the front part of the cap pistol in the woods.
The next morning Beach and other law enforcement officers
combed the woods through which defendant had fled and found
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the ski mask, but were unable to locate the money and the barrel
of the pistol.

A gun dealer, Clifton Hollis, testified for the state that the
gun taken from defendant was the lower half of an RG-10, .22
caliber pistol. The barrel and cylinder appeared to have been
broken off at the lower trigger hammer. Hollis believed if a
cylinder and barrel were attached to the part of the pistol in evi-
dence, it would fire. In contrast, Deputy Sheriff Beach testified on
cross-examination that defendant had told him on the night of his
arrest that the barrel of the cap pistol he used had come off and
he had reattached it with a rubber band. Consequently, the cap
pistol would not fire.

Defendant offered no evidence.

The trial court instructed the jury it could find defendant
guilty of armed robbery, common law robbery or not guilty. Pur-
suant to the state’s request, and over defendant’s objection, the
trial court instructed the jury as follows:

The term ‘dangerous weapon’ includes firearms. A .22 caliber
pistol is a firearm within the meaning of the law as it applies
to this case. The term ‘dangerous weapon’ also includes
pistols which look like firearms such as cap pistols.

An instrument is a dangerous weapon if it is apparently
a weapon capable of inflicting a life threatening injury.

The jury found defendant guilty of armed robbery.
Armed robbery is defined in N.C.G.S. § 14-87(a) as follows:

{(a) Any person . .. who, having in possession or with
the use or threatened use of any firearms or other dangerous
weapon, implement or means, whereby the life of a person is
endangered or threatened, unlawfully takes or attempts to
take personal property from another . . . shall be guilty of a
Class D felony.

Id. We first note there is no contention that defendant used the
pistol as anything but a pistol. He did not use it as a club. Having
used the pistol only as a pistol, defendant argues the trial court’s
definition of the term “dangerous weapon” creates an impermissi-
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ble mandatory presumption that whatever appears to be a dan-
gerous weapon, even if in fact it is not, is in law a dangerous
weapon. The state concedes inoperative firearms, and cap, or toy,
pistols are not dangerous weapons within the meaning of the stat-
ute because they cannot endanger or threaten life when used as
firearms. Nevertheless, the state argues that even if the instrue-
tion of the trial court was erroneous in the abstract, the error is
not reversible because there is no credible evidence in this case
that defendant in fact used an inoperative firearm or a cap pistol.

The Court of Appeals held “the evidence [that defendant had
used a cap pistol] was not so compelling as to prevent a per-
missive inference of danger or threat to life or to require a
directed verdict in defendant’s favor as to the charge of robbery
with a dangerous weapon.” State v. Allen, 74 N.C. App. at 453,
328 S.E. 2d at 617. The Court of Appeals also concluded as
follows:

The evidence is clear that the object used by defendant
in the commission of the robbery, notwithstanding the fact
that it may have been an inoperable pistol or a cap pistol,
was perceived by the victim to be a real gun. Accordingly,
the trial court’s instruction to the jury that a cap pistol could
be a dangerous weapon if it is apparently capable of inflicting
a life threatening injury, was not error.

Id. at 455, 328 S.E. 2d at 618. We agree that a permissive in-
ference that the weapon defendant brandished was a firearm or
other dangerous weapon may be drawn from the witnesses’ testi-
mony that it appeared to be so. But in the presence of evidence
that a toy or cap pistol was in fact used, the law does not
transform such an instrument into a dangerous weapon merely
because it appears to be one.

We think both the trial court and the Court of Appeals mis-
applied some of our recent decisions on the “dangerous weapon”
element of armed robbery. We begin with State v. Thompson, 297
N.C. 285, 2564 S.E. 2d 526 (1979). In Thompson the state’s evidence
tended to show that defendant, brandishing what appeared to be
a pistol, took cash belonging to a business from the presence of
several employees. Defendant was accompanied by another man
armed with a shotgun. On cross-examination, one of the
employees, a state’s witness, stated that “she did not know
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whether the shotgun was a real gun, a fake gun, a toy gun or
what kind of gun, it was metal and did not look like a toy.” Id. at
288, 254 S.E. 2d at 527. Another employee, testifying for the
state, said on cross-examination, “With respect to the pistol, I
don’t know whether it was a real pistol, fake pistol, or what kind
of pistol. It looked very real. It was not a cap pistol.” Id., 254 S.E.
2d at 528. The Court held that these admissions on cross-examina-
tion did not require submission of the lesser-included offense of
common law robbery on the theory that the weapons brandished
in the case might have been toys. The Court concluded that
failure of the witnesses on cross-examination to positively testify
that the weapons used were in fact real weapons was “not of suf-
ficient probative value to warrant submission of the lesser includ-
ed offense of common law robbery.” 297 N.C. at 289, 254 S.E. 2d
at 528. More importantly for our purposes here, the Court also
said:

When a person perpetrates a robbery by brandishing an in-
strument which appears to be a firearm, or other dangerous
weapon, in the absence of any evidence to the contrary, the
law will presume the instrument to be what his conduct rep-
resents it to be—a firearm or other dangerous weapon.

1d.

In State v. Alston, 305 N.C. 647, 290 S.E. 2d 614 (1982), the
state’s evidence tended to show that defendants, brandishing a
rifle, took cash from a store in the presence of the store attend-
ants. One of the attendants testified that the rifle appeared to be
a .22 rifle and was not a BB gun or a pellet rifle. One of the
state’s witnesses, however, James Robinson, defendant’s ac-
complice who actually wielded the rifle, testified on cross-
examination that the instrument was actually a BB rifle. We
concluded in Alston that a BB rifle could not be a firearm or
other dangerous weapon within the meaning of the armed rob-
bery statute because it was incapable of endangering or threaten-
ing a person’s life. Therefore the testimony, offered by the state,
that the rifle was a BB rifle “was affirmative testimony tending
to prove the absence of an element of the offense charged and re-
quired the submission of the case to the jury on the lesser includ-
ed offense of common law robbery.” Alston, 305 N.C. at 651, 290
S.E. 2d at 614.
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Finally, in State v. Joyner, 312 N.C. 779, 324 S.E. 2d 841
(1985), the question was whether the state’s evidence was suffi-
cient to overcome defendant’s motion for a directed verdict on a
charge of armed robbery. The state’s evidence tended to show
that defendant, brandishing what appeared to be a rifle, robbed a
store of cash in the presence of store employees at approximately
2:45 a.m. on 7 December 1982. Defendant was apprehended at 8:30
a.m. on 7 December. Defendant confessed to the robbery and took
detectives to an old abandoned building where he located a hid-
den .22 caliber bolt action rifle which he said he had used in the
robbery. Defendant told detectives the rifle would not fire. Later
the detectives determined the rifle had no firing pin. Possible ver-
dicts of guilty of armed robbery, guilty of common law robbery or
not guilty were submitted and the jury convicted defendant of
armed robbery.

Defendant in Joyner contended on appeal that since the
state’s evidence showed the rifle he used was not loaded and did
not have a firing pin, it could not have constituted an instrument
whereby the life of a person could be endangered or threatened.
This Court concluded the evidence was sufficient to be submitted
to the jury on the question of defendant’s guilt of armed robbery.
The Court set out, for the first time, the appropriate evidentiary
rules to resolve the sufficiency of evidence question in armed rob-
bery cases where the instrument used appears to be, but may not
in fact be, a firearm or other dangerous weapon capable of en-
dangering or threatening the life of another. The rules are: (1)
When a robbery is committed with what appeared to the victim
to be a firearm or other dangerous weapon capable of endanger-
ing or threatening the life of the victim and there is no evidence
to the contrary, there is a mandatory presumption that the weap-
on was as it appeared to the victim to be. (2) If there is some evi-
dence that the implement used was not a firearm or other
dangerous weapon which could have threatened or endangered
the life of the victim, the mandatory presumption disappears leav-
ing only a permissive inference, which permits but does not re-
quire the jury to infer that the instrument used was in fact a
firearm or other dangerous weapon whereby the victim's life was
endangered or threatened. (3) If all the evidence shows the instru-
ment could not have been a firearm or other dangerous weapon
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capable of threatening or endangering the life of the victim, the
armed robbery charge should not be submitted to the jury.

Neither Thompson, Alston nor Joyner stands for the proposi-
tion that the state in armed robbery cases is relieved from the
burden of proving beyond a reasonable doubt that the instrument
used is in fact a firearm or dangerous weapon which in fact does
endanger or threaten the life of the victim. All of these cases deal
with whether the evidence was sufficient to permit the jury to
make these essential findings. Joyner, however, does permit the
state to rely on a mandatory presumption that an instrument
which appears to the victim to be a firearm or other dangerous
weapon capable of threatening or endangering the victim’s life is
in law such a weapon when and only when there is no evidence in
the case to the contrary.

[1} A fair summary of our holdings in this area would be this: In
an armed robbery case the jury may conclude that the weapon is
what it appears to the victim to be in the absence of any evidence
to the contrary. If, however, there is any evidence that the weap-
on was, in fact, not what it appeared to the victim to be, the jury
must determine what, in fact, the instrument was. Finally, if
other evidence shows conclusively that the weapon was not what
it appeared to be, then the jury should not be permitted to find
that it was what it appeared to be.

Accordingly, in a case where the instrument used to commit
a robbery is described as appearing to be a firearm or other dan-
gerous weapon capable of threatening or endangering the life of
the victim and there is no evidence to the contrary, it would be
proper to instruct the jury to conclude that the instrument was
what it appeared to be. The jury should not be so instructed if
there is evidence that the instrument was not, in fact, such a
weapon, but was a toy pistol or some other instrument incapable
of threatening or endangering the victim's life even if the victim
thought otherwise.

[2] In the instant case there was evidence that the instrument
used by defendant in the robbery appeared to be a firearm ca-
pable of endangering or threatening the life of the victim. There
was also evidence that the instrument was either a cap pistol or
an inoperative firearm incapable of threatening or endangering
the life of the victim. It was thus for the jury to determine the
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nature of the weapon. The jury should have been instructed that
they could, but were not required to, infer from the instrument’s
appearance to the victim that it was a firearm or other dangerous
weapon. Judge Bruce's instruction that an instrument which ap-
pears to be a weapon capable of inflicting a life-threatening injury
is in law a dangerous weapon effectively gave the state the bene-
fit of a mandatory presumption when it was entitled only to the
benefit of a permissive inference.

Judge Bruce also erred in instructing the jury that a cap
pistol which looks like a real firearm is a ‘“dangerous weapon”
within the meaning of the armed robbery statute. No matter what
an instrument appears to be, if in fact it is a cap pistol, or a toy
pistol, or some other instrument incapable of threatening or en-
dangering life, it cannot be a firearm or other dangerous weapon
within the meaning of the armed robbery statute.

These instructions deprived defendant of having the jury
properly consider evidence in the case that the instrument he
used was in fact not a firearm or other dangerous weapon but
was a cap pistol or an inoperative firearm. Even if the jury had
believed this evidence, under Judge Bruce's instructions it never-
theless would have been compelled to convict defendant of armed
robbery when under appropriate legal principles he would have
been guilty at most of common law robbery.

The state argues the evidence tending to show the instru-
ment used by defendant was either a cap pistol or an inoperative
firearm was not credible and could not under any circumstance
have been believed by the jury. Therefore, the trial judge's in-
struction, even if error in the abstract, could not have harmed
this defendant. Suffice it to say that the evidence in question was
not so lacking in credibility that the jury should not have been
permitted to consider it. The existence of this evidence and the
possibility that the jury might have believed it formed the basis
of the trial judge’s instructions on the alternative lesser-included
offense of common law robbery. The credibility of this evidence
was ultimately for the jury. If the jury believed it, defendant,
under proper instructions, could have been found guilty at most
of common law robbery. See State v. Alston, 305 N.C. 647, 290
S.E. 2d 614. The instructions as given effectively removed this
evidence from the jury's consideration. Under these ecircum-
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stances we think there is a reasonable possibility that had the er-
ror in the instructions not been made a different result would
have been reached at the trial. N.C.G.S. § 15A-1443.

The decision of the Court of Appeals is, therefore, reversed
and the case remanded to that court for further remand to the
Superior Court of Martin County for a new trial.

Reversed and remanded.

STATE OF NORTH CAROLINA v. JIMMY DEXTER COVINGTON

No. 708A84
(Filed 8 June 1986)

1. Criminal Law § 91.6— murder and attempted armed robbery—list of State’s
witnesses provided prior to jury selection —continuance denied—no error

There was no error in the denial of defendant’s motion for a continuance
in a prosecution for murder and attempted armed robbery where defendant
first learned the names and addresses of all the State’s witnesses against him
prior to jury selection but not prior to trial. Defendant did not show how his
case would have been better prepared had the continuance been granted or
that he was materially prejudiced by the denial of his motion.

2. Criminal Law § 102.6 — murder —prosecutor’s closing argument—reasonable
inference from the evidence
The assistant district attorney’s closing argument in a prosecution for
murder that defendant killed the victim was a reasonable inference from
evidence that only two people were involved in the attempted armed robbery
and assault which led to the murder; defendant was placed at the scene of the
crime by his written confession which stated that he was a wheelman for Bass
Pass; three eyewitnesses to the assault described the assailant as a tall, broad-
shouldered, heavyset man, therefore resembling defendant’s husky build
rather than the slim physique of Bass Pass; and defendant when arrested was
in possession of a sawed-off shotgun which he identified as the weapon used to
murder the victim.

3. Homicide § 26 — murder and attempted armed robbery —instructions —neo error
The trial court did not err in a prosecution for murder and attempted

armed robbery by instructing the jury that defendant could be found guilty of
either perpetrating the murder himself or of aiding and abetting Bass Pass in
the perpetration thereof where evidence was presented at trial from which it
could reasonably be inferred that defendant was in fact the actual perpetrator

of the murder and there was nothing to indicate that defense counsel was mis-
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led at the jury instruction conference on the matters on which the judge would
instruct. N.C.G.S. § 15A-1232.

APPEAL by defendant pursuant to N.C.G.S. § TA-27(a) from a
judgment imposing life imprisonment plus forty years entered by
Bailey, J., at the 27 August 1984 Criminal Session of Superior
Court, DURHAM County, upon jury verdicts of guilty of murder in
the second degree and attempted armed robbery. Defendant’s mo-
tion to bypass the Court of Appeals on the attempted armed rob-
bery conviction was allowed by this Court on 18 April 1985.
Heard in the Supreme Court 11 September 1985.

Lacy H. Thornburg, Attorney General, by Wilson Hayman,
Assistant Attorney General, for the State.

Richard T. Rigsbee, for defendant-appellant.

FRYE, Justice.

Defendant contends that he is entitled to a new trial because
of three alleged errors committed by the trial court. First, de-
fendant contends that the trial court erred in denying his motion
for continuance. Second, he contends that the trial court erred in
allowing the prosecutor by his argument to place before the jury
incompetent matters not raised by the evidence. Third, defendant
contends that the trial judge erred in instructing the jury that de-
fendant could be found guilty of either perpetrating the murder
or of aiding and abetting his co-defendant in the perpetration
thereof. After a careful review of the record, we find that defend-
ant received a fair trial free from prejudicial error.

Defendant was charged with murder in the second degree
and attempted armed robbery. The evidence for the State tended
to show that on 22 November 1983, Frances “Jack” Zeck was shot
to death during an attempted robbery of his store, Jack’s Food
Mart in Durham. In February 1984, the police obtained informa-
tion from Bass Pass, which implicated defendant in the murder
and attempted armed robbery. Upon gathering this information,
the police questioned defendant. Defendant, after being informed
that Bass Pass had implicated him in the crimes, told the officers
that on 22 November 1983 Bass Pass asked him to serve as a
“wheelman” in a “job” that he was going to do in Durham. De-
fendant stated that after picking up Pass, they drove to the in-
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tersection of Morehead and Rosedale Avenue in Durham where
Pass pointed to Jack’'s Food Mart. Defendant parked his car near
the store and Pass left the vehicle carrying a sawed-off shotgun.
After approximately fifteen minutes elapsed, Pass ran back to the
car and told defendant, “That fool pulled a gun and I had to waste
him.” Defendant also told the officers that the sawed-off shotgun,
which was in his possession at the time of his 20 February 1984
arrest on an unrelated matter, was the weapon used by Bass Pass
to shoot Jack Zeck.

Defendant testified in his own behalf and offered an alibi
witness. Both men testified that they were together in Raleigh
for several hours on the evening of 22 November 1983. After driv-
ing to Durham, they learned that someone had been shot, but did
not go to the scene of the crime because defendant’s car would
not start. Defendant testified that his earlier confession was un-
true and that he did not even know Bass Pass. When questioned
as to why he signed a confession indicating otherwise, defendant
responded as follows: “There’re several reasons behind that. The
first reason is the law of the jungle, the law of nature. When
someone drop [sic] a bomb on you, you push that bomb off of you
and push it back to them, and that’s what I did.”

The jury returned verdicts of guilty of murder in the second
degree and attempted armed robbery.

[1] Defendant contends that the trial court erred in denying his
motion for a continuance on the grounds that the denial deprived
him of his constitutional rights to a fair trial. By this assignment,
defendant contends that he was deprived of the right to effective
assistance of counsel, and the right to confront witnesses against
him by the trial court’s failure to grant a continuance upon de-
fendant first learning the names and addresses of all the State’s
witnesses in the case against him.

“A motion for a continuance is ordinarily addressed to the
sound discretion of the trial court. Therefore, the ruling is not
reversible on appeal absent an abuse of discretion.” State w.
Smith, 310 N.C. 108, 111, 310 S.E. 2d 320, 323 (1984). However, if
“a motion to continue is based on a constitutional right, then the
motion presents a question of law which is fully reviewable on ap-
peal.” Id. at 112, 310 S.E. 2d at 323.
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It is a long-standing rule in North Carolina that a criminal
defendant does not have the right to discover in advance of trial
the names and addresses of the State’s prospective witnesses.
State v. Myers, 299 N.C. 671, 263 S.E. 2d 768 (1980). Therefore,
defendant was not entitled to a list of the State’s witnesses prior
to trial. The trial judge, after a hearing on the motion, stated that
while the State was not required to furnish defendant the names
of its witnesses prior to trial, the State would be required to pro-
vide the names prior to jury selection. The record discloses that
this was done. Defendant has not shown how his case would have
been better prepared had the continuance been granted or that
he was materially prejudiced by the denial of his motion. See
State v. Harris, 290 N.C. 681, 228 S.E. 2d 437 (1976). Under these
circumstances, defendant has failed to show how either his right
to effective assistance of counsel or his right to confront the
witnesses against him was impaired by the denial of his motion to
continue made at the time of trial.

[2] Defendant next contends that the trial court erred in allow-
ing the prosecutor, over defendant’s objection, to place before the
jury incompetent and prejudicial remarks not supported by the
evidence. The assistant district attorney, in his closing argument
to the jury, stated: “This gun is one of the reasons that I submit
to you that you should believe that [defendant] was the person
who killed Jack Zeck.” Defendant contends that this statement is
not a reasonable inference arising from the evidence presented
and was calculated to mislead and prejudice the jury.

Counsel must be allowed wide latitude in his argument be-
fore the jury in hotly contested cases. State v. Covington, 290
N.C. 313, 226 S.E. 2d 629 (1976). Counsel may argue to the jury
“facts in evidence and all reasonable inferences to be drawn
therefrom together with the relevant law so as to present his side
of the case.” State v. Williams, 314 N.C. 337, 358, 333 S.E. 2d 708,
722 (1985).

Whether counsel abuses this privilege is a matter ordinarily
left to the sound discretion of the trial judge, and we will not
review the exercise of this discretion unless there be such
gross impropriety in the argument as would be likely to influ-
ence the verdict of the jury. (Citations omitted.) Even so,
counsel may not employ his argument as a device to place
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before the jury incompetent and prejudicial matter by ex-
pressing his own knowledge, beliefs, and opinions not sup-
ported by the evidence. (Citations omitted.) It is the duty of
the trial judge upon objection to censor remarks not war-
ranted by the evidence or the law and, in cases of gross im-
propriety, the court may properly intervene, ex mero motu.
(Citation omitted.)

Id. at 358, 333 S.E. 2d at 722. Here, the prosecutor's argument
that the jury should believe that defendant “was the person who
killed Jack Zeck” was within the bounds of the record evidence.
All of the evidence showed that only two people were involved in
the attempted armed robbery and assault which led to the mur-
der charge. Defendant’s written confession stating that he was a
“wheelman” for Bass Pass placed defendant at the scene of the
crime. Three eyewitnesses to the assault described the assailant
as a tall, broad-shouldered, heavyset man, therefore resembling
defendant’s husky build rather than the slim physique of Bass
Pass. Also, when defendant was arrested in connection with an-
other matter, he was in possession of a sawed-off shotgun which
he identified as the weapon that was used to murder Jack Zeck.
The prosecutor’s argument that defendant killed Jack Zeck was a
reasonable inference to be drawn from the evidence. Therefore,
the argument was not improper.

3] Lastly, defendant contends that the trial court erred in in-
structing the jury that defendant could be found guilty of either
perpetrating the murder himself or of aiding and abetting Bass
Pass in the perpetration thereof. Defendant argues that the evi-
dence at trial did not support this instruction and that the trial
judge at the jury instruction conference did not inform defense
counsel that he would give such an instruction.

“The trial judge must, without special request, charge the
law applicable to the substantive features of the case arising on
the evidence and apply the law to the essential facts of the case.”
State v. Benton, 299 N.C. 16, 23, 260 S.E. 2d 917, 922 (1980).
N.C.G.S. § 15A-1232 at the time of defendant’s trial,! required

1. The statute was amended, effective 1 July 1985, to provide that the judge
“shall not be required to state, summarize or recapitulate the evidence, or to ex-
plain the application of the law to the evidence.” 1985 N.C. Sess. Laws ch. 537, § 1.
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that “[iJn instructing the jury, the judge must declare and explain
the law arising on the evidence . . . .” As discussed earlier in this
opinion, there was evidence presented at trial from which it could
be reasonably inferred that defendant was in fact the actual per-
petrator of the murder. This was a feature of the case arising on
the evidence. Therefore, the judge properly instructed thereon.
We have carefully reviewed the transcript of the jury instruction
conference and we find nothing therein to indicate that defense
counsel was misled as to the matters on which the judge would in-
struct. We therefore reject defendant’s third assignment of error.

Defendant received a fair trial free from prejudicial error.

No error.

IN THE MATTER OF: MICHAEL LEE TERRY, SR., anx0 LA VERNE CRAB-
TREE TERRY, FOR THE ADOPTION OF MAGGIE LYNN TERRY

No. 726PA85
(Filed 3 June 1986)

Adoption § 2.1— revocation of consent —sufficiency of letter

A letter mailed by the natural mother of a child to petitioners constituted
sufficient notice of revocation of her consent to adoption of the child and was
timely made inasmuch as less than three months had elapsed since execution
of the consent to adopt and no interlocutory or final order of adoption had
been entered. N.C.G.S. § 48-11.

THE respondent in this adoption proceeding, natural mother
of Maggie Lynn Terry, petitioned this Court for discretionary re-
view of a unanimous decision of the Court of Appeals, 76 N.C.
App. 529, 333 S.E. 2d 526 (1985), reversing an order of the
Superior Court, DURHAM County, vacating the Final Order of
Adoption. The petition was allowed 7 January 1986. Heard in this
Court 13 May 1986.

Gail T. Donovan and William J. Riley, Attorneys for Petition-
er-appellant.

Arthur Vann, Attorney for Respondent-appellees.
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BILLINGS, Justice.

The sole question presented is whether the natural mother of
Maggie Lynn Terry timely revoked her consent to adoption of the
child, thereby withdrawing from the Clerk of Superior Court the
authority to enter the Final Order of Adoption on 15 November
1983.

On 13 July 1983, Sandra Kay Kinder Summerall executed a
form consenting to the adoption of her daughter, Maggie Lynn
Terry, by the petitioners, Michael Lee Terry, Sr. and La Verne
Crabtree Terry. Mr. and Mrs. Terry are the parents of Michael
Lee Terry, Jr., the putative father of the child, who was living
with the child’s mother at the time of the child’s conception and
birth but to whom the child’s mother was not married.

Mr. and Mrs. Terry, Sr. filed a petition for adoption of the
child with the Clerk of Superior Court of Durham County on 28
July 1983.

Prior to 1 June 1983, N.C.G.S. § 48-11 provided that a con-
sent by a parent to adoption of his or her child could not be
revoked after entry of an interlocutory or final decree of adoption
or after six months following consent. Effective 1 June 1983, the
time period for revoking consent to adoption was shortened to
three months. However, according to testimony at the trial of this
matter, new forms for consenting to adoption were not made
available by the North Carolina Department of Social Services un-
til several months after 1 June 1983, and the Office of the Clerk
of Superior Court of Durham County continued to use the old
forms. The form provided to the natural mother for her consent
to this child’s adoption contained the following paragraph im-
mediately preceding the signature line: “I understand the Consent
to Adoption can be revoked within the next six months provided
the Interlocutory Decree or Final Order of Adoption has not been
issued.”

A final order of adoption was entered on 15 November 1983.
On 14 December 1983 the natural mother filed a motion to set
aside the final order of adoption. Upon denial of the motion, the
natural mother appealed to the Superior Court. Following a hear-
ing, Judge Farmer entered an order on 31 July 1984 setting aside
the final order of adoption on the basis that, as a parent consent-
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ing to adoption of her child, the mother could rely upon the ad-
vice given to her by the Clerk of Superior Court regarding her
rights in the adoption proceeding and that the consenting parent
“had 6 months to withdraw or revoke her consent provided the
Final Order of Adoption had not been issued.” The trial judge fur-
ther concluded that the consenting parent had revoked her con-
sent on 15 November 1983, prior to entry of the final order.

The Court of Appeals reversed, holding that the incorrect in-
formation supplied to the consenting parent by the Clerk of Court
did not aid her, for “[o]ne is presumed to know the law and will be
held to it.” 76 N.C. App. at 531, 333 S.E. 2d at 527. The Court of
Appeals held that since the trial judge concluded that consent
was revoked on 15 November 1983, more than three months after
execution of the consent form, the revocation was not timely.

We do not find it necessary to decide whether a private
citizen, misinformed by a judicial official regarding the law ap-
plicable to a matter before the official, may rely on that state-
ment of the law if it is contrary to the actual rule of law. Rather,
we conclude that the findings of the trial judge establish that the
natural mother revoked her consent to adoption within three
months of the consent and before entry of the final order of adop-
tion' and thus acted within the time limit set by the law in effect
at the time.

In his order of 31 July 1984, Judge Farmer made the follow-
ing findings of fact which are fully supported by the evidence and
are not contested on this appeal:

(8) The consenting parent, Sandra K. Kinder [Summerall],
mailed a Notice on August 14, 1983 to Ms. La Verne
Terry, 319 W. Gear St., Durham, N.C., one of the peti-
tioners stating that she was withdrawing her consent
but said Notice was not filed with the Clerk of Superior
Court.

(9) On the morning of November 15, 1983 the consenting
parent, Sandra K. Kinder [Summerall], came to the office
of the Clerk of Superior Court and talked with Charlotte

1. Because the child is the blood grandchild of the petitioners, an interlocutory
decree was not required, N.C.G.S. § 48-21(c), and none was entered.
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H. Goodwin, Assistant Clerk handling adoptions, and
that the said parent stated that she wished to revoke or
withdraw her consent to the adoption and that the said
parent was told that it was too late even though a final
order had not been entered.

(10} On November 15, 1983 and prior to the Final Order be-
ing issued the Social Services employee handling the
adoption had a conversation with the consenting parent,
Sandra K. Kinder [Summerall], and had the impression
that she wanted to revoke or withdraw her consent and
that said employee told said parent that it was too late;
and that the said employee called the petitioners’ at-
torney and told him that a woman was asking questions
about the adoption and was informed by the attorney
that no Final Order had been issued at that time.

(11) The Final Order of Adoption was filed on November 15,
1983 at 2:03 P.M. and signed by Ruby M. Gardner, As-
sistant Clerk of Superior Court.

Apparently the trial judge attached some significance to the
fact that notice was not filed with the Clerk of Superior Court. At
the time of the events in question, the General Statutes of North
Carolina did not specify the method to be followed in revoking
consent to adoption.

In the absence of specified procedures, we rely on case law to
determine whether respondent’s letter of 14 August constituted
adequate notice of her revocation of consent to adoption.

In considering revocation of consent cases, courts have, by
implication, held that notice is sufficient if given to the adopting
parents in person, Ellis v. McCoy, 332 Mass. 254, 124 N.E. 2d 266
(1954); by telephone, Matter of Andersen, 99 Idaho 805, 589 P. 2d
957 (1978) (phone calls followed by letter), B.J.B.A. v. M.J.B., 620
P. 2d 652 (Alaska 1980) (phone call followed by wire to Probate
Master); Small v. Andrews, 20 Or. App. 6, 530 P. 2d 540 (1975); or
by letter, French v. Catholic Community League, 69 Ohio App.
442, 44 N.E. 2d 113 (1942); Franklin v. Biggs, 14 Or. App. 450, 513

2. Effective 1 October 1983, N.C.G.S. § 48-11(b) controls the method for giving
notice of revocation of consent to adoption.
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P. 2d 1216 (1973) (letter was not made a part of the Record); State
ex rel. Rothrock v. Webber, 245 La. 901, 161 So. 759 (1964) (letter
to curator appointed to represent natural parents as absentees,
followed by letter to adoptive parents, phone calls and letter by
certified mail, none of which were acknowledged); Re Appeal in
Pima County Juvenile Action, 118 Ariz. 437, 577 P. 2d 723, affd,
118 Ariz. 428, 577 P. 2d 714 (1977). We therefore hold that the
method of communicating notice in this case, that is, by letter to
the petitioners, was adequate and reasonable.

In North Carolina, as elsewhere, there is a prima facie
presumption that material which is marked, postage prepaid, and
correctly addressed, was received in due course. See Willis v.
Davis Industries, 280 N.C. 709, 186 S.E. 2d 913 (1972); State wv.
Teasley, 9 N.C. App. 477, 176 S.E. 2d 838, cert. denied, 277 N.C.
459, 177 S.E. 2d 900 (1970). We therefore hold that the letter
mailed by respondent on 14 August 1983 constituted sufficient
notice of revocation and was timely made inasmuch as less than
three months had elapsed since execution of the consent to adopt
and no interlocutory or final order of adoption had been entered.

We reverse the decision of the Court of Appeals and remand
to that Court for further remand to the trial court for reinstate-
ment of the order of the trial judge.

Reversed and remanded.

STATE OF NORTH CAROLINA v. WILLIAM HUNT CARROLL

No. 83A85
(Filed 3 June 1986)

1. Constitutional Law § 40— failure to appoint counsel —defendant not indigent

The trial court did not err in failing to appoint counsel to represent de-

fendant at trial where the court correctly determined that defendant was not
indigent at the time of his trial.

2. Criminal Law § 29.1 — mental capacity to stand trial —inquiry not required
The trial court had no obligation, ex mero motu, to conduct an inquiry to
determine whether defendant had the mental capacity to stand trial or appear
pro se where nothing in the record suggests that defendant suffered from any
mental illness or defect as specified in N.C.G.S. § 15A-1001(a).
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3. Constitutional Law § 49— sentencing hearing — waiver of counsel not voluntary

Defendant’s waiver of counsel at his sentencing hearing for two counts of
first degree sexual offense was not voluntary and knowing where the trial
judge had indicated that he would impose concurrent life sentences, the most
favorable action within his power; defendant then indicated that he would
appear pro se; when the State put on evidence that defendant had a prior con-
viction of assault on a female, the trial judge changed his mind and imposed
consecutive life sentences; and defendant received no notice that the judge
was not going to sentence him as the judge had previously indicated.

APPEAL by defendant from consecutive life sentences imposed
by Preston, J., at the 29 October 1984 Criminal Session of
Superior Court, WAKE County. Heard in the Supreme Court 15
October 1985.

Lacy H. Thornburg, Attorney General, by James B. Rich-
mond, Special Deputy Attorney General, and Charles M. Hensey,
Assistant Attorney General, for the State.

James L. Blackburn, for defendant-appellant.

FRYE, Justice.

Defendant was convicted on 30 October 1984 on two counts of
first degree sex offense. He brings three assignments of error
before this Court. Because none of the assignments of error in-
volve the facts of the crime itself, we will not discuss those facts
in this opinion.

[1] As his first assignment of error, defendant asserts that he
was entitled to appointed counsel, and the trial judge’s failure to
appoint counsel to represent him at trial deprived him of his con-
stitutional rights. The State has no obligation to furnish a defend-
ant with appointed counsel unless he is indigent. State v. Turner,
283 N.C. 53, 194 S.E. 2d 831 (1973); State v. Hoffman, 281 N.C.
727, 190 S.E. 2d 842 (1972). The trial court determined that de-
fendant was not indigent at the time of his trial; our review
shows that this determination was correct.

[2] Second, citing N.C.G.S. § 15A-1001(a), defendant argues that
the trial court erred in failing, ex mero motu, to conduet an in-
quiry to determine whether defendant had the mental capacity to
stand trial or appear pro se. We have carefully reviewed the en-
tire record on appeal, and we find nothing to suggest that defend-
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ant suffered from any “mental illness or defect” as specified in
N.C.G.S. § 15A-1001(a) (1983). The trial court therefore had no
obligation, ex mero motu, to conduct any inquiry on the subject.
See State v. Heptinstall, 309 N.C. 231, 306 S.E. 2d 109 (1983); cf.
Meeks v. Smith, 512 F. Supp. 335 (W.D.N.C. 1981).

[3] Finally, defendant argues that the trial court erred in sen-
tencing him without giving him the opportunity to have counsel.
Defendant waived his right to have counsel at trial and elected to
appear pro se. At the sentencing hearing on 31 October 1984,
defendant's relatives appeared in court with an attorney willing
to represent defendant. Defendant was allowed to consult with
his relatives and the attorney. He initially rejected the attorney’s
services.

The trial judge questioned him about this decision and told
him anew that he did not recommend that defendant appear with-
out a lawyer. The following exchange then occurred:

MR. CARROLL: May I ask you a question, Your Honor?
COURT: Yes, sir.

MR. CARROLL: What would you recommend that I do
now? .

COURT: I am not going to recommend to you anything. I
don’t recommend, you see, that you go through any of these
proceedings without an attorney. I tell you that up front.

Well, let me say this to you before we go any further.
Yesterday in your case I ordered a pre-sentence diagnostic
study, which I could do under the statute. You had been con-
victed by that jury of two Class B felonies. You have. Then
by virtue of this conviction you are facing two mandatory life
sentences. It is mandagory [sic). It is locked in. The sentence
is already done. The Legislature did that. And the jury found
you guilty and I have no choice as to what I do on the life
sentences, save and except I had a choice to what I was going
to do, whether or not to tack them on. Life and then after
that another life sentence or to run them concurrently.

The second reason—and that’s one of the questions I was
going to pose to the diagnositc [sic] center as to what they
would recommend.
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The second reason was that I was going to ask them
what medication and what treatment would they recommend
so I could put that on the commitment so that when you get
to prison they would be able to treat you in that vein. All
right.

But over the evening, considering this case—and I don’t
take many cases home with me, but I took your case home
with me. Understand? Mentally and so forth. I have decided
that I am not going to tack these on. I would not take their
recommendation in other words if they said tack them on. I
am going to run them concurrently. So that is the first thing.

And the second thing that I decided was that they would
not be able to tell me anything that I cannot find out through
the medical facilities at the prison and, therefore, I would not
go through the procedure of having a pre-sentence diagnostic
study and, therefore, I am not going to do that. I am going
to—1I will be glad to listen to you or your people. I will be
glad to listen to the District Attorney at this sentencing
hearing and then we will proceed to sentence. So having said
that, again I tell you that you have the choice at the sentenc-
ing hearing . . . to have an attorney represent you . . . .

Defendant subsequently affirmed his decision to appear pro se at
the sentencing hearing.

At the hearing, the State introduced evidence that defendant
had a prior misdemeanor conviction of assault on a female. De-
fendant put on no evidence. The fact of defendant’s prior convie-
tion disturbed the trial judge, and he imposed consecutive life
sentences instead of the concurrent sentences mentioned in his
talk with defendant. Defendant received no notice that the judge
was not going to sentence him as he had previously indicated.

A criminal defendant has the right to proceed without counsel
if he or she so desires, but this waiver must be both voluntary
and knowing. Faretta v. California, 422 U.S. 806, 45 L.Ed. 2d 562
(1975); State v. Thacker, 301 N.C. 348, 271 S.E. 2d 252 (1980). In
the instant case, defendant could reasonably have understood the
judge to be saying that he, the judge, had already made up his
mind to give defendant the most favorable sentence within his
power. Thus, there would have been nothing for an attorney to do
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for defendant at the hearing, and his presence would have been a
needless expense. When the judge changed his mind, an attor-
ney's potential usefulness to defendant also changed. Defendant
was not told about this change but was left under the belief that
he would receive concurrent sentences. Under the facts of this
case, we hold that defendant’s waiver of counsel was not volun-
tary and knowing. It was therefore error for the judge to proceed
to sentence defendant as he did. Because we cannot say that the
error was harmless beyond a reasonable doubt, defendant is en-
titled to a new sentencing hearing.

Accordingly, we remand this case to the Superior Court,
Wake County, for a new sentencing hearing.

Remanded for new sentencing hearing.

STATE OF NORTH CAROLINA v. FLOYD HOWARD

No. 757TA85
(Filed 8 June 1986}

Rape and Allied Offenses § 3— indictment for rape of child under thirteen — failure
to charge crime

An indictment alleging the rape of a “child under the age of 13 years” did
not allege a criminal offense for a rape which allegedly occurred before the 1
October 1983 amendment to N.C.G.S. § 14.27.2.

APPEAL by defendant from judgment entered by Gudger, J.,
at the 22 July 1985 session of Superior Court, JACKSON County.
Heard in the Supreme Court 15 May 1986.

Lacy H. Thornburg, Attorney General, by Norma S. Harrell,
Assistant Attorney General, and David S. Crump, Special Deputy
Attorney General, for the State.

John I Jay for defendant.

PER CURIAM.

Defendant was tried and convicted pursuant to N.C.G.S.
§ 14-27.2 of rape of a “child under the age of 13 years” upon a bill
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of indictment which alleged that the offense occurred on 15 Feb-
ruary 1983. This statute was amended effective 1 October 1983 by
substituting “a child under the age of 13 years” for “a child of the
age of 12 years or less.” At the time of this alleged offense, the
prior statute controlled. The bill of indictment in this case,
returned 22 July 1985, although a valid indictment for a rape oc-
curring after 1 October 1983, did not allege a criminal offense for
a rape allegedly occurring before the amendment to the statute, 1
October 1983. Therefore, the trial court did not have subject mat-
ter jurisdiction and the judgment entered must be arrested. The
state may seek an indictment of defendant based upon the statute
in effect on 15 February 1983.

Judgment arrested.

STATE OF NORTH CAROLINA v. THOMAS EARL COOPER

No. 670A85
(Filed 8 June 1986)

1. Criminal Law § 73.3— evidence showing condition and state of mind

Testimony that on the night of the alleged rape the witness had a
telephone conversation with the victim who was hysterical was properly ad-
mitted to show the victim's condition and state of mind.

2. Criminal Law § 96— withdrawal of evidence—curative instruction

Defendant was not prejudiced by the admission of his own nonresponsive
answer on cross-examination which related evidence that had been excluded
upon his motion in limine where the court allowed defendant’s motion to strike
and instructed the jury not to consider defendant’s answer.

APPEAL by defendant from imposition of a life sentence by
Battle, J., at the 24 June 1985 Criminal Session of WAKE County
Superior Court, upon a verdict of guilty of first degree rape upon
seventeen-year-old Charlene Thompson.

The vietim, Charlene Thompson, testified that defendant had
sexual intercourse with her against her will and that her resist-
ance was overcome by the threatened use of a knife,

Defendant admitted having consensual intercourse with Char-
lene Thompson.
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Lacy H. Thornburg, Attorney General, by Daniel F. McLaw-
horn, Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Leland Q.
Towns, Assistant Appellate Defender, for defendant-appellant.

PER CURIAM.

[1] Defendant assigns as error the admission of Sonya Mecln-
tyre’s testimony that on the night of the alleged rape she had a
telephone conversation with Charlene who was hysterical. Defend-
ant contends that this evidence did not corroborate the testimony
of the prosecuting witness and violated the hearsay rule.

This direct testimony was offered to show the victim’s condi-
tion and state of mind shortly after the rape. It was not offered
as corroborative evidence. Further, our examination of the record
reveals that objection was not timely made, and evidence of like
import had been previously admitted so that the benefit of the al-
ready late objection was lost. See State v. Van Landingham, 283
N.C. 589, 197 S.E. 2d 539 (1973).

[2] Defendant’s remaining assignment of error relates to the ad-
mission of evidence which had been excluded by order pursuant
to a motion in limine. On cross-examination the defendant, in
response to a proper question, gave a nonresponsive answer
which related the very evidence which had been excluded upon
his motion in limine. Defense counsel did not interpose an objec-
tion until defendant had completed his answer. He then moved to
strike. The court allowed his motion and instructed the jury not
to consider defendant’s answer. Under these circumstances, we
find no merit in this assignment of error. We note in passing that
the evidence attacked by this assignment of error was to the ef-
fect that defendant had been kidnapped and beaten by kinsmen of
the prosecuting witness. This evidence would seem to evoke sym-
pathy for defendant rather than prejudice his cause.

We have carefully examined this entire record and find

No error.
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State v. Woods

STATE OF NORTH CAROLINA v. RALPH WOODS, JR.

No. 751PA85
(Filed 3 June 1986)

ON grant of a petition for discretionary review of a decision
of the Court of Appeals, 77 N.C. App. 622, 336 S.E. 2d 1 (1985),
finding no error in defendant’s trial, conviction, and sentence for
armed robbery and carrying a concealed weapon. Heard in the Su-
preme Court 14 May 1986.

Lacy H. Thornburg, Attorney General, by William F. O’Con-
nell, Senior Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Leland O.
Towns, Assistant Appellate Defender, for defendant-appellant.

PER CURIAM.

The sole issue before this Court is whether the Court of Ap-
peals erred in affirming the sentence imposed by the trial court.
Defendant was initially convicted on the present charges on 21
June 1982. He appealed this conviction and won a reversal. See
State v. Woods, 311 N.C. 80, 316 S.E. 2d 299 (1984). While his ap-
peal was pending, he entered a plea bargain in Davidson County
and pled no contest to one count of common law robbery in return
for a ten-year sentence that was to run concurrently with the
sentence imposed upon his initial conviction on the instant
charges. Defendant was re-tried on the instant charges at the 26
November 1984 Criminal Session of Superior Court, Montgomery
County. Upon verdicts of guilty of both charges, the trial judge
sentenced defendant to six months for the concealed weapon of-
fense and fourteen years for the armed robbery conviction. The
six-month sentence was to run concurrently with the Davidson
County sentence, but the trial judge concluded after hearing
arguments that he was required by N.C.G.S. § 14-87(d) to make
the armed robbery sentence run consecutively to the Davidson
County sentence. The Court of Appeals agreed with the trial
judge’s conclusion.

This Court affirms the decision of the Court of Appeals on
this issue without prejudice to the defendant’s ability to file a mo-
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tion for appropriate relief in the Davidson County case. The Clerk
of Court of Montgomery County shall calculate the amount of
credit to which defendant is entitled.

Affirmed.

STATE OF NORTH CAROLINA v. RONNIE L. MOORE

No. T71PA85
(Filed 3 June 1986)

ON defendant’s petition for discretionary review of the deci-
sion of the Court of Appeals, 77 N.C. App. 553, 335 S.E. 2d 535
(1985), which found no error in the trial and conviction of defend-
ant before Rousseau, J., at the 5 November 1984 session of Supe-
rior Court, WILKES County. Heard in the Supreme Court 12 May
1986.

Lacy H. Thornburg, Attorney General, by Victor H. E. Mor-
gan, Jr., Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Robin E.
Hudson, Assistant Appellate Defender, for defendant.

'PER CURIAM.

The Court is evenly divided. Under these circumstances, fol-
lowing the uniform practice of this Court and the ancient rule of
praesumitur pro negante, the decision of the Court of Appeals is
affirmed, not as precedent but as the decision in this case. Lynch
v. Hazelwood, 312 N.C. 619, 324 S.E. 2d 224 (1985).

Affirmed.

Justice BILLINGS did not participate in the consideration or
decision of this case.
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Peerless Ins. Co. v. Freeman

PEERLESS INSURANCE COMPANY v. NATHAN FREEMAN v. GREAT
AMERICAN INSURANCE CO.

No. 109A86

(Filed 3 June 1986)

APPEAL by Great American Insurance Company, third-party
defendant, pursuant to N.C.G.S. § TA-30(2) of the decision of a
divided panel of the Court of Appeals (opinion by Judge Johnson
with Judge Phillips concurring and Judge Webb dissenting)
reported at 78 N.C. App. 774, 338 S.E. 2d 570 (1986), affirming
judgment entered by Ward, J., on 29 January 1985 in BEAUFORT
County District Court.

McLendon & Partrick by Neal Partrick for defendant, third-
party plaintiff appellee.

Rodman, Holscher & Francisco by Edward N. Rodman for
plaintiff appellee.

Williamson, Herrin, Barnhill & Savage by Mickey A. Herrin
for third-party defendant appellant.
PER CURIAM.

Notwithstanding its reliance in part on Smitk v. Nationwide
Mut. Ins. Co., 72 N.C. App. 400, 324 S.E. 2d 868 (1985), rev'd, 315
N.C. 262, 337 S.E. 2d 569 (1985), for the other reasons given in its
opinion the decision of the Court of Appeals is

Affirmed.
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Taylor v. Brittain

ROMER G. TAYLOR v. RAMON A. BRITTAIN anp wirg, NELLIE TAYLOR
BRITTAIN

No. 633PA85
(Filed 3 June 1986)

RESPONDENTS’ petition for discretionary review pursuant to
N.C.G.S. § TA-31 of a decision of the Court of Appeals, 76 N.C.
App. 574, 334 S.E. 2d 242 (1985), was allowed 18 February 1986.
The Court of Appeals reversed partial summary judgment en-
tered by the trial court in favor of the respondents in a special
proceeding to establish a boundary line under N.C.G.S. § 38-1, et
seq. Heard in the Supreme Court 12 May 1986.

McMurray & McMurray, by John H. McMurray, for respond-
ent-appellants.

Simpson, Aycock, Beyer & Simpson, P.A., by Samuel E. Ay-
cock and Michael Doran, for petitioner-appellee.

PER CURIAM.

The decision of the Court of Appeals reversing entry of par-
tial summary judgment in favor of the respondents and remand-
ing to the trial court for further proceedings is affirmed. We
disavow, however, the language of the Court of Appeals relating
to the correction deed from the petitioner’s grantor to the peti-
tioner and the holding that the deed is void due to the statute of
limitations and the intervening rights of the respondents.

Modified and affirmed.
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Brown v. Walnut Cove Vol. Fire Dept.

JAMES LINVILLE BROWN, PLAINTIFF-EMPLOYEE v. WALNUT COVE VOLUN-
TEER FIRE DEPARTMENT, DEFENDANT-EMPLOYER, AND NATIONWIDE
MUTUAL INSURANCE COMPANY, DEFENDANT-INSURANCE CARRIER

No. 696A84

(Filed 3 June 1986)

APPEAL by defendants pursuant to N.C.G.S. § TA-30(2) of the
decision of a divided panel of the Court of Appeals (Judge Hill
with Judge Hedrick concurring and Judge Webb dissenting)
reported at 71 N.C. App. 409, 322 S.E. 2d 443 (1984), affirming a
workers’ compensation award by the Industrial Commission.

Jerry Rutledge for plaintiff appellee.

Tuggle, Duggins, Meschan & Elrod, P.A., by Richard L. Van-
ore and J. Reed Johnston, Jr. for defendant appellants.

PER CURIAM.

Affirmed.

Justice BILLINGS took no part in the consideration or decision
of this case.
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STATE OF NORTH CAROLINA v. GARFIELD NOAH PREVETTE

No. 62A85
(Filed 2 July 1986)

1. Constitutional Law § 34; Criminal Law § 26.5— murder and kidnapping—reli-
ance on same restraint—double jeopardy

In order to avoid a violation of the constitutional prohibition against dou-
ble jeopardy in a case in which defendant was convicted of first degree murder
and first degree kidnapping, defendant’s conviction of kidnapping must be
vacated where the State relied on the same evidence of restraint which was an
inherent feature of the victim's murder by suffocation to support the restraint
element of kidnapping, and where the trial court's kidnapping instructions
related to restraint of the vietim for the purpose of terrorizing the victim “by
preventing her from removing a mouth gag to get sufficient passage of air.”

2. Homicide § 21.5— first-degree murder — premeditation and deliberation — suffi-
cient evidence

The State presented sufficient evidence of premeditation and deliberation
to support defendant’s conviction of first degree murder by suffocation where
it tended to show that there was no provocation by the vietim; while still in
prison before the murder, defendant told a fellow inmate that he was going to
kill the victim because he had seen her talking to a black prisoner at a
religious meeting; shortly before his release from prison, defendant told a
fellow inmate that he had unfinished business in the area and that if he re-
turned to prison, he would have either a life sentence or no release date;
defendant described the murder to a witness as a brutal one before the cir-
cumstances were made known to him by the police; defendant moved out of his
apartment the day after the murder; the victim was beaten about her face, her
hands were tied behind her back, and her knees were also bound; the binding
at the knees was so securely tied that it bruised the skin directly underneath;
the bindings prevented the victim from removing a gag wrapped tightly
around her mouth and head; defendant left the elderly and obese victim in this
position, obviously realizing that she was helpless and would not be missed or
discovered for many hours; death resulted within one to three minutes or as
long as thirty minutes after the gag was placed across the vietim’'s mouth, and
she endured physical and psychological torture before she died of suffocation;
and defendant was present while the victim was dying.

3. Homicide § 15— statement by defendant —relevancy to show intent to kill
Testimony in a murder case concerning defendant’s statement that he had
“unfinished business” in the area to take care of upon his release from prison
had some probative value on the issue of defendant’s intent to kill the victim

and was thus relevant and properly admitted. N.C.G.S. § 8C-1, Rule 401.

4. Criminal Law § 122.1— additional instructions on first degree murder —failure
to reinstruct on second degree murder

In view of the jury's specific request for a clarification of the elements of

first degree murder only, the trial court did not abuse its discretion in refus-
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ing to reinstruct on second degree murder pursuant to defendant’s request
when it reinstructed on first degree murder.

APPEAL by defendant pursuant to N.C.G.S. § TA-27(a) from
judgments entered by Pope, J., at the 4 September 1984 Criminal
Session of Superior Court for WAYNE County. Defendant’s motion
to bypass the Court of Appeals on the Class D felony was allowed
on 2 December 1985.

Defendant was charged with first degree murder, first de-
gree sexual offense, first degree kidnapping, common law rob-
bery, larceny, receiving stolen property, and possessing stolen
property. The charges of first degree sexual offense and receiving
stolen property were voluntarily dismissed prior to trial. At the
conclusion of the State's presentation of evidence, the trial court
dismissed all the remaining charges against defendant, except for
murder and kidnapping. The jury returned a verdict of guilty of
first degree murder on the basis of malice, premeditation and
deliberation and under the felony murder rule. The jury also
returned a verdict of guilty of first degree kidnapping. On the
jury’s recommendation, defendant was given a life sentence for
murder. For kidnapping, defendant was sentenced to a forty year
consecutive term of imprisonment.

The State’s evidence tended to show that on Sunday morn-
ing, 8 January 1984, sometime after 8:00 a.m., Goldsboro Police
Sergeant V. E. Davis, Jr., responded to a call from the station
concerning Ms. Goldie Jones. He arrived at her home on South
Oleander Avenue around 8:51 a.m. and noticed that her car, a
1977 Datsun, was gone. A police dispatcher had phoned Ms.
Jones’ residence and found the line to be busy. Sergeant Davis
knocked on the front and back doors but received no answer. He
further determined that the doors were locked and all windows
were secured. After talking with some neighbors, Davis radioed
officers to be on the lookout for Ms. Jones and her car. Davis then
went to the home of the Granthams who lived directly behind
Goldie Jones and asked Mrs. Grantham to call Ms. Jones’ brother
and sister-in-law, Harry and Mary Jones, to ascertain Ms. Jones’
whereabouts and to get permission to enter Ms. Jones’ home. Ser-
geant Davis thereafter resumed his patrol duties and later re-
turned to the Grantham home around 11:00 a.m. However, Mrs.
Grantham had not yet been able to contact the Joneses.
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At approximately 3:00 p.m. that same day, Sergeant Davis
met Harry Jones at Ms. Goldie Jones’ residence. Mr. Jones gave
Davis permission to enter his sister’s house. Sergeant Davis
removed a storm window on the back porch where the wooden
window was unlocked. Davis entered the house through the win-
dow into the den. According to Davis, the den appeared ran-
sacked with the room’s contents scattered all over the floor. As
he proceeded through the house, Davis entered the kitchen and
noticed that the telephone receiver was off the hook. He then
walked through the living room which was “very neatly kept” to
the bedroom in the front of the house. Davis there observed Ms.
Jones, an elderly female, lying on the bed on her back left side.
She was nude and her ankles, knees, wrists, and mouth were
bound by various materials. Her face was swollen and bruised.
Davis further noticed smeared fecal matter underneath the body
on the bed. He then radioed other police officers and a rescue
unit. Davis testified that, besides the rescue personnel’s check for
the victim's vital signs, nothing in the house was disturbed.

SBI crime lab analyst Dennis Honeycutt arrived at Goldie
Jones’ residence that day at approximately 5:51 p.m. After a pre-
liminary walk-through examination, Agent Honeycutt began his
crime scene search at 6:00 p.m. He measured the size and record-
ed the contents of each room in the house. Of particular interest,
he noted that there was a bathtub half-filled with water; a pink
curtain tie-back missing from the second bedroom and a pink
cloth tied around the victim’s hands; a blood-stained eyeglass lens
on a bookcase in the front bedroom with the victim; a kitchen
towel partially covering the fecal matter near the victim's but-
tocks; a blood-like stain on the bedroom door frame; two orange
plastic scissor handles without the attached blades on the den
floor; a pair of glasses frames missing one lens on the den floor;
several items of clothing including a pair of brown pants, a brown
shirt, a toboggan, a girdle, and a bra on the den floor; and the
contents of a tan pocketbook dumped on the bed in the second
bedroom. Honeycutt also vacuumed the house for hair evidence,
tested various stains with phenolphthalein solution for indications
of blood, examined the body with cyanocrylate fuming for finger-
prints and collected fingerprints from other locations in the
house. He received positive results of blood on a couch cushion on
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the den floor, on the couch itself, on the den floor, and in the
hallway.

The following day at approximately 10:30 a.m., Dr. Robert M.
Anthony, an expert in the field of forensic pathology, performed
an autopsy on the body of Goldie Jones. Dr. Anthony testified
that the victim was 55" in height, 191 pounds, and sixty-one
years of age. He first noted that Ms. Jones’ hands were bound be-
hind her back with some type of pink ‘“drapery hangings,” that
her ankles were tied together by nylon stockings, that her knees
were bound by a bathrobe belt, and that her mouth was bound
and gagged through the use of an apron.

As Dr. Anthony removed these bindings, he observed an
abundance of fecal material across the small of the victim's back,
buttocks, and the back of both legs. Dr. Anthony stated that the
spread of this material across the body indicated that the victim
was most likely alive when she defecated and was probably hav-
ing thrashing agonal movements. He noticed that the back of the
victim’'s right knee was bruised directly underneath the affixed
ligature. Dr. Anthony likewise observed that the victim’s left eye
was bruised. He discovered a large amount of blood and mucus in
her nose. He stated that the injury to the nose could have re-
sulted from the same blow to the eye. Dr. Anthony further
observed that the apron gag was quite wet and damp in the area
adjacent to Ms. Jones’ mouth by a mixture of blood, saliva and
vomitus. He explained that if the victim had been suffering from
an upper respiratory infection she would have been breathing pri-
marily through her mouth. He therefore placed significance on
the presence of mucus in the victim’s nose and vomitus in the
back of the victim's mouth. In Dr. Anthony’s opinion, the vomitus
would have soaked the gag further, making the normally porous
apron cloth a more effective airtight seal, or would have acted as
an irritant and blocked the victim’s ability to move air. He con-
cluded from his examination that Ms. Jones “died as a result of
suffocation from having a gag tied across her mouth.”

Dr. Anthony also explained the stages the body goes through
when approaching death by suffocation:

As the oxygen levels get lower a person would ordinari-
ly go through an initial phase of excitement and struggle
against whatever it was that was causing their lack of oxy-
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gen. If it was a binding it would be fighting against that. If
its water or [a] pillow, whatever it happens to be they're go-
ing to fight against that. As they lose strength and begin to
lose consciousness a series of events will happen. People will
begin to have problems with irregular heart beats. They may
lose control of their bowels and bladder, and once that occurs

. irreversible injury to the brain has occurred. Death
usually occurs shortly thereafter.

He concluded that at the time Ms. Jones lost control of her
bowels she would have been in a depressed state of conscious-
ness, approaching death. Dr. Anthony opined that death resulted
within one to thirty minutes after the gag had been placed across
Ms. Jones’ mouth. Dr. Anthony estimated that prior to the autop-
sy the victim had been dead eighteen to thirty-six hours, placing
the time of death between 10:30 p.m., Saturday, 7 January 1984,
to 4:30 p.m., Sunday, 8 January 1984.

Finally, Dr. Anthony’s examination revealed small superficial
lacerations present along the walls of the vagina. In his opinion,
these lacerations might have been caused by a male penis or by a
pair of scissors.

Also, on 9 January 1984, Agent Honeycutt went to the Ash
Street Service Center to check Ms. Jones’ car for evidence. The
car had been spotted by Ms. Lillie Rudisill around 4:00 a.m. on 8
January 1984 parked on a street next to her house, one-half mile
from defendant’s residence. After the Sunday evening news, she
called the police who had the car towed to the Service Center.
Agent Honeycutt found the driver's door unlocked and the turn
signal in the left turn position. With the help of Officers Melvin
and Pinto, Honeycutt lifted latent fingerprints from the interior
driver side door, the steering wheel, and the inside of the gas
tank cover. No ignition key was discovered.

Next, evidence was obtained from a trash dumpster located
near defendant’s residence at the time of the slaying. On 10 and
11 January 1984, police searched the dumpster and found a brown
paper bag and a clear plastic bag containing: (1) a brown wallet;
(2) a pair of scissor blades with a stain on it; (3) seven keys on a
ring; (4) a black pair of scissors; and (5) a pair of blue jeans. The
scissor blades discovered in the trash fit the orange scissor
handles found by the officers on Goldie Jones’ den floor. The keys
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found among the trash fit Ms. Jones’ 1977 Datsun, the back door
of her residence, and various other locks found at the victim's
residence. Furthermore, the brown wallet contained several per-
sonal papers and credit cards in Ms. Jones’ name.

An analysis of all the physical evidence collected was per-
formed by various SBI experts. SBI forensic chemist Scott Wor-
sham, an expert in the field of hair analysis and comparison,
found that pubic hairs obtained from the victim’'s bedroom floor
and brown blouse were microscopically consistent with known pu-
bic hairs of defendant and could have originated from him. SBI
forensic serologist Jona Medlin determined that blood found on
the victim’s couch and cushion was consistent with the victim’'s
blood. According to SBI fingerprint expert Joyce Petzka, finger-
prints lifted from the plastic bag found in the trash dumpster
were identical to defendant’s right middle finger and right ring
finger. Also, Agent Petzka testified that a fingerprint obtained
from the door frame between the victim’s kitchen and den
matched defendant’s left index finger and a fingerprint found on
the steering wheel of the car matched defendant’s right ring
finger.

Other evidence produced by the State revealed that prior to
January 1984, Ms. Jones had met defendant while he was in pris-
on through the Yoke Fellows, a religious organization which con-
ducted Bible study and held devotionals with the inmates at the
prison.

Mrs. Frances Creech, age 71, testified that on Saturday, 7
January 1984, Goldie Jones arrived at her house at approximately
11:00 a.m. They went to list their taxes and to do other shopping.
Ms. Jones, who was not feeling well due to a virus, drove Mrs.
Creech back to her house around 2:00 p.m. Next, Mrs. Helen Gu-
lick, age 83, testified that later that afternoon Goldie Jones drove
her to the grocery store around 4:30 p.m. When they returned to
Mrs. Gulick’s home around 5:30 p.m., they decided that Ms. Jones,
even with her cold, would pick Mrs. Gulick up at 8:00 a.m. the
next day to go to mass as they had done on a number of prior oc-
casions. Between 7:00 p.m. to 7:30 p.m. and 7:50 p.m. that evening,
Mrs. Verna Mullinax talked with Goldie Jones on the telephone.
She testified that during their conversation Ms. Jones stated that
“she hald] a visitor and that it was Garfield and that [Mrs.
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Mullinax] knew him.” Mrs. Mullinax informed the victim that one
of the girls associated with Yoke Fellows had gotten married.
Then she heard Ms. Jones ask: “Garfield, did you know that little
girl at Yoke Fellows had got [sic] married?” She heard a male
voice respond. Later, around $:00 p.m., Ms. Jones called Mrs.
Gulick to obtain Minnie Tarzy’'s unpublished telephone number.

Shortly after 9:00 p.m., Mrs. Tarzy received a telephone call
from Ms. Jones who asked if a friend presently in her home could
wait in the Waynesborough House lobby until his roommate who
had taken his apartment keys returned. Mrs. Tarzy replied that
the lobby had just closed at 9:00 p.m. She suggested that she call
Father Harper at the church rectory and asked Ms. Jones to call
back to let her know what happened. Mrs. Tarzy testified that
she waited until 12:30 a.m., but that the victim did not call.

Reverend Jimmy Whitfield testified that after 9:00 p.m. on
Saturday evening defendant phoned him at his home trying to
locate his roommate, Robert Sweet, because he had been locked
out of their apartment. Reverend Whitfield replied that he did
not know where Sweet was and heard some conversation on de-
fendant’s end, but could not identify the sex of the person’s voice.

Finally, Mrs. Gulick testified that when Ms. Jones failed to
pick her up for mass the next morning she called her number and
found the line busy. At 8:20 a.m., she called the police and asked
them to check by Ms. Jones’ house.

The State also offered the testimony of Daley Potter, a cell-
mate of defendant’s who had attended Yoke Fellows meetings
with him. Potter testified that defendant normally sat with Ms.
Jones during these meetings. According to Potter, around Christ-
mas of 1982, defendant stated in reference to Ms. Jones: “I'm go-
ing to kill the nigger loving bitch because she was talking to a
black guy at Yoke Fellows.” In early 1983, defendant told Potter
that he had tried to touch Ms. Jones’ private area during a Yoke
Fellows meeting, but that she had pushed his hand away. In Oc-
tober of 1983, on the night before defendant’s release, he told Pot-
ter that he had some unfinished business to take care of in the
area and that if he ever returned to prison he would return for
life or with no release date.
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Robert Sweet testified that defendant had started living with
him in November of 1983. Sweet stated that on Saturday, 7 Janu-
ary 1984, defendant was not at home when he returned around
2:30 p.m. Sweet was awakened later that night between 11:00 and
11:30 p.m. by defendant who was preparing to go to bed. On the
following Monday, Sweet discovered when he returned from work
that defendant had moved out.

Goldshoro Police Sergeant Perry Sharp testified that on Sun-
day evening, 8 January 1984, he located defendant at Sweet’s
apartment. When informed about Ms. Jones’ death, defendant told
Sharp that his last contact with the victim was by phone the pre-
vious day. Defendant indicated that they had conversed twice,
around 4:30 to 5:00 p.m. and 7:30 to 8:00 p.m. During Sharp’s in-
terview with defendant, Sharp did not describe the manner in
which Ms. Jones had died.

Later that Sunday evening, defendant called Ina Mixen and
stated that “Goldie has been brutally murdered” and that he had
just been visited by the police. At trial, Mrs. Mixen read a letter
written by defendant to her admitting that he was at the victim's
house until 8:00 p.m. on Saturday, 7 January, but denying that he
had killed her.

Defendant offered no evidence.

Lacy H. Thornburg, Attorney General, by Reginald L. Wat-
kins, Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Geoffrey C.
Mangum, Assistant Appellate Defender, for defendant-appellant.

BRANCH, Chief Justice.

[1] Defendant first assigns as error the trial court’s denial of his
motion to dismiss the kidnapping charge against him. He contends
that the State failed to produce substantial evidence of the kid-
napping element of restraint which was separate and distinet
from the restraint evidence necessary to sustain his murder con-
viction. Because the jury found defendant guilty of first degree
murder on theories of premeditation and deliberation and felony
murder, there was no merger of the kidnapping conviction with
the murder conviction, and additional punishment could be im-
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posed for kidnapping. State v. Goodman, 298 N.C. 1, 257 S.E. 2d
569 (1979).

When a defendant is tried in a single trial for violations
of two statutes that punish the same conduct the amount of
punishment allowable under the double jeopardy clause of
the Federal Constitution and the law of the land clause of our
State Constitution is determined by the intent of the legisia-
ture.

State v. Freeland, 316 N.C. 13, 21, 340 S.E. 2d 35, 39 (1986).

On a motion to dismiss, the trial court must examine the
evidence in the light most favorable to the State, giving it the
benefit of every reasonable intendment and inference to be drawn
therefrom. State v. Brown, 315 N.C. 40, 58, 337 S.E. 2d 808, 822
(1985).

In order to sustain a conviction for kidnapping, the State
must prove that “the defendant unlawfully confined, restrained,
or removed the person for one of the eight purposes set out in
the statute.” State v. Moore, 315 N.C. 738, 743, 340 S.E. 2d 401,
404 (1986). The trial court in the case sub judice submitted the of-
fense of kidnapping to the jury on the theory that defendant had
confined and restrained Goldie Jones for the purpose of terroriz-
ing her. See N.C.G.S. § 14-39(af3) (Cum. Supp. 1985). The trial
court in its instructions correctly defined terrorizing as “more
than just putting another in fear. It means putting that person in
some high degree of fear, a state of intense fright or apprehen-
sion.” See State v. Moore, 315 N.C. at 745, 340 S.E. 2d at 405. The
trial judge further instructed as follows:

So I charge that if you find from the evidence beyond a
reasonable doubt that on or about January 7 and 8, 1984 Gar-
field Noah Prevette unlawfully confined Goldie Gray Jones in
a bedroom and restrained her, that is, by binding or tying up
her hands, knees and feet, and Goldie Gray Jones did not con-
sent to this confinement and restraint, and that this was for
the purpose of terrorizing Goldie Gray Jones by preventing
her from removing a mouth gag to get a sufficient passage of
air into her body, and that Goldie Gray Jones was not re-
leased in a safe place and had been seriously injured, it
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would be your duty to return a verdict of guilty of first
degree kidnapping.

The trial court’s charge on first degree murder based on premedi-
tation and deliberation provided that the State, among other
things, must prove that “defendant intentionally and with malice
placed a gag across the mouth of Goldie Gray Jones, thereby
causing her suffocation” and that “the placing of a gag across the
mouth of Goldie Gray Jones . . . was a proximate cause of [her]
death.” Proximate cause was defined by the trial judge as “a
cause without which Goldie Gray Jones’ death would not have oc-

curred.”

In light of the evidence produced by the State and by virtue
of these instructions, we are constrained to find that the restraint
essential to the kidnapping conviction was an inherent and in-
evitable feature of this particular murder. We recognize the fact
that murder is not within that class of felonies, such as forcible
rape and armed robbery, which cannot be committed without
some restraint of the victim. State v. Fulcher, 294 N.C. 503, 523,
243 S.E. 2d 338, 351 (1978). However, we agree with defendant’s
assertion that in this case the placement of the gag over Ms.
Jones’ mouth could not have been the proximate cause of her
death without the binding of her hands and feet which prevented
the removal of the gag. Based on the State’s evidence, the
victim’s death would not have occurred without these other liga-
tures. Therefore, the restraint of the victim which resulted in her
murder is indistinguishable from the restraint used by the State
to support the kidnapping charge.

Contrary to the State’s argument, the circumstances of this
case did not involve a situation where two criminal offenses
stemmed from the same course of action. See State v. Fulcher,
294 N.C. at 523, 243 S.E. 2d at 351-52; State v. Price, 313 N.C. 297,
327 S.E. 2d 863 (1985). The State presented no evidence which
would indicate that defendant restrained the victim by any other
means than by the bindings. Nor was there evidence that defend-
ant terrorized her prior to committing the acts constituting the
murder. Although there was evidence that the victim was struck
in the face less than an hour before her death, there was no evi-
dence indicating whether the victim was struck before being
bound. Even the State’s evidence tending to show that the victim
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may have been sexually assaulted does not support its theory
that defendant bound the victim for the purpose of terrorizing
her due to the fact that the victim was bound at the knees, cre-
ating a reasonable inference that any sexual assault occurred
prior to the placement of the bindings.

In any event, the trial court’s specific instruction that the
victim was restrained for the purpose of terrorizing the victim
“by preventing her from removing a mouth gag to get a sufficient
passage of air” requires this Court to assume that the jury imper-
missibly relied on the same evidence of restraint which was an in-
herent feature of the victim’s murder by suffocation to support
the restraint element of kidnapping. State v. Fulcher, 294 N.C. at
523, 243 S.E. 2d at 351; see generally, State v. Freeland, 316 N.C.
13, 340 S.E. 2d 35.

Because the State has failed to furnish any evidence of re-
straint apart from that necessary to accomplish the murder, de-
fendant may not be separately punished for the kidnapping unless
the legislature authorized cumulative punishment. State v. Free-
land, 316 N.C. 13, 21, 340 S.E. 2d 35, 39; State v. Gardner, 315
N.C. 444, 460-61, 340 S.E. 2d 701, 712 (1986). Nowhere in the perti-
nent statutes did the legislature explicitly authorize cumulative
punishment. Therefore, we must determine the legislature's in-
tent by examining the subject, language, and history of the stat-
utes. State v. Gardner, 315 N.C. at 461, 340 S.E. 2d at 712. Such
an examination of the pertinent statutes yields no evidence that
the legislature intended to authorize punishment for kidnapping
when the restraint necessary to accomplish the kidnapping was
an inherent part of the first degree murder.

Because the State failed to produce substantial evidence of
restraint, independent and apart from the murder, we hold that
the trial court improperly failed to allow defendant’s motion to
dismiss the charge of first degree kidnapping. In order to avoid a
violation of the constitutional prohibition against double jeopardy,
defendant’s conviction for kidnapping must be vacated.

[2] By his second assignment of error, defendant contends that
the trial court improperly denied his motion to dismiss the charge
of first degree murder because the evidence was insufficient to
prove the elements of premeditation and deliberation. Possible
verdicts of involuntary manslaughter, second degree murder, first
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degree felony murder, and first degree premeditated and deliber-
ated murder were submitted to the jury. In general, before sub-
mitting the issue of a defendant’s guilt to the jury, the trial court
must be satisfied that the State has produced substantial evi-
dence tending to prove each essential element of the offenses
charged and that the defendant was the perpetrator. State v.
Earnhardt, 307 N.C. 62, 296 S.E. 2d 649 (1982). Substantial evi-
dence is such relevant evidence as a reasonable mind might ac-
cept as adequate to support a conclusion. State v. Smitk, 300 N.C.
71, 265 S.E. 2d 164 (1980). On a motion to dismiss, the evidence
must be taken in the light most favorable to the State, and the
State must be given the benefit of every reasonable inference
deducible therefrom. State v. Hardy, 299 N.C. 445, 263 S.E. 2d 711
(1980).

Murder in the first degree is the unlawful killing of a human
being with malice and with premeditation and deliberation. State
v. Brown, 315 N.C. 40, 337 S.E. 2d 808. Premeditation means that
the act was thought out beforehand for some length of time, how-
ever short. State v. Myers, 299 N.C. 671, 263 S.E. 2d 768 (1980).
Deliberation denotes an intent to kill carried out in a cool state of
blood in furtherance of a fixed design. State v. Poole, 298 N.C.
254, 258 S.E. 2d 339 (1979).

The trial judge in instant case correctly instructed the jury
as follows:

Neither premeditation nor deliberation are usually
susceptible of direct proof. They may be proven by a proof of
circumstances from which they may be inferred such as the
lack of provocation by the victim; conduct of the defendant
before, during and after the Kkilling; threats and declarations
of the defendant; use of grossly excessive force; brutal or
vicious circumstances of the Kkilling; and the manner in which
or the means by which the killing was done.

See State v. Brown, 315 N.C. at 59, 337 S.E. 2d at 822-23. Defend-
ant argues that the evidence does not support the conclusion that
defendant knew that the loose fabric of the apron would become
blocked or that Ms. Jones could not breathe through her nose. Ac-
cording to defendant, the evidence is therefore insufficient to
prove a premeditated and deliberated intent to kill. Defendant
contends that at most the evidence may be sufficient to establish
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malice or criminal recklessness to support the submission of sec-
ond degree murder or involuntary manslaughter to the jury. He
also suggests that there is no evidence of brutal or vicious cir-
cumstances.

We disagree and hold that the first degree murder elements
of premeditation and deliberation are substantially supported by
the State's evidence and the reasonable inferences arising there-
on. In the first place, there was absolutely no evidence of provoca-
tion by the victim. Ms. Jones met defendant by her involvement
with a religious organization concerned with the plight of prison
inmates. Ms. Jones’ willingness to help defendant even extended
beyond his prison stay. The State’s evidence tended to show that
immediately prior to her murder Ms. Jones allowed defendant to
enter her home as she attempted to find him a place to wait for
his roommate who defendant alleged had taken his apartment
key.

Secondly, defendant’s conduct and declarations before and
after the killing tend to show his premeditated and deliberated in-
tent to kill. State’s witness Daley Potter testified that while in
prison defendant stated that he was going “to kill the nigger lov-
ing bitch” because he had seen Ms. Jones talking to a black pris-
oner at a Yoke Fellows meeting. Shortly before his prison release,
defendant told Potter that he had unfinished business in the area
and that if he returned to prison, he “would come back with it
all,” meaning either a life sentence or with no release date.
Moreover, Ina Mixen testified that around 6:30 p.m. on Sunday, 9
January 1984, defendant telephoned her and stated that he had
just been visited by the police and learned that Ms. Jones had
been brutally murdered even though Sergeant Sharp stated that
he had not described for defendant the circumstances surrounding
the victim’s death. Sergeant Sharp also testified that upon his re-
quest defendant gave him the telephone number of Robert
Sweet's apartment in case the police needed to contact him fur-
ther. Robert Sweet testified that when he returned from work
the following day defendant had moved out.

Finally, the manner and means by which the killing was car-
ried out, including the force used and its brutal circumstances,
constitute substantial evidence sufficient to support a conclusion
that the killing was premeditated and deliberated. The State’s
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evidence tended to show that the victim was beaten about her
face. Her hands were tied behind her back and her knees and
ankles were also bound. The ligature at the knees was so securely
tied that it bruised the skin directly underneath. Furthermore,
these bindings securing her limbs prevented the victim from re-
moving a gag which was tightly wrapped around her mouth and
head. Defendant left the victim, an elderly and obese woman, in
this position, obviously realizing that she was helpless and would
not be missed or discovered for many hours.

Dr. Anthony testified that once the gag was placed across
Ms. Jones' mouth, death resulted within one to three minutes or
as long as thirty minutes. He described the physical, and surely
psychological, torture that the victim would endure as she died of
suffocation. Dr. Anthony explained that the entire focus of the
person would be to get her breath. As she became more and more
hypoxic, she would fight and struggle to catch her breath, involv-
ing not only the usual muscles of respiration but all the accessory
muscles, such as the muscles of the chest and abdomen. Dr. An-
thony stated that the victim would begin to thrash around vigor-
ously and would reach a state of terror as she fought with all her
strength to get air. Contrary to defendant’s argument, this meth-
od of murder was extremely cruel, increasing in its brutality the
longer the victim lived and was forced to suffer. Defendant,
himself, described the murder as a brutal one to Ina Mixen before
the circumstances were made known to him by police.

There is also evidence, tending to establish the elements of
premeditation and deliberation, that defendant was present while
the victim was dying. SBI Agent Dennis Honeycutt testified that
a kitchen towel or hand towel was partially covering the fecal
material near the victim’s buttocks. Honeycutt specifically stated
that fecal material was found on the bottomside of the towel, not
on the top of the towel, and very close to the victim’s body. The
other fecal material had been smeared by the victim’s body as she
thrashed from side to side. Dr. Anthony testified that by the time
the victim lost control of her bowels she would be very close to
death. Police Sergeant Davis, who discovered the body, testified
that nothing in the house was disturbed and that the rescue per-
sonnel touched only Ms. Jones’ neck for vital signs.
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The State’s evidence, taken together and in its most favor-
able light, was sufficient to survive defendant’s motion to dismiss.
We hold that the trial court properly denied defendant’s motion
to dismiss the charge of first degree murder based on premedita-
tion and deliberation.

[3] Defendant next assigns as error the trial court’s denial of his
motion in limine to preclude Daley Potter’s testimony concerning
defendant’s statement that he had “unfinished business” in the
area to take care of upon his release from prison. He argues that
because this testimony was never connected with the death of
Ms. Jones it was irrelevant and that its admission constituted
prejudicial error.

N.C.G.S. § 8C-1, Rule 401, defines relevant evidence as
“evidence having any tendency to make the existence of any fact
that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.”
This Court has stated on numerous occasions that evidence is rel-
evant if it has any logical tendency, however slight, to prove a
fact in issue in the case. E.g., State v. Hannah, 312 N.C. 286, 294,
322 S.E. 2d 148, 154 (1984); State v. Bates, 309 N.C. 528, 308 S.E.
2d 258 (1983).

The State argues that this portion of Potter’s testimony,
when taken with the rest of his testimony, is probative on the
issues of defendant’s motive and intent to kill Goldie Jones. Pot-
ter testified that on two different occasions defendant expressed
anger and frustration towards the victim. The first incident oc-
curred when Ms. Jones was seen talking to a black inmate. Ac-
cording to Potter’s testimony, defendant who was extremely
upset over the incident stated, “I'm going to kill the nigger loving
bitch because she was talking to a black guy at Yoke Fellows.”
The second incident involved defendant’s attempt “to stick his
hand up around [Ms. Jones’] private area.” He was prevented
from doing so by the victim who refused such contact. The “un-
finished business” statement was made after these incidents and
in response to Potter’s comment that defendant upon release
should return to Colorado. Potter reminded defendant that taking
care of such business would only bring him back to prison. De-
fendant acknowledged this fact and stated that he knew that if he
did return “he would come back with it all.”
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Through Potter’s other testimony, we find that the State has
provided a logical basis on which this objected to statement may
be connected with the crime committed. Quoting 1 Stansbury’s
North Carolina Evidence § 78, at 237 (Brandis rev. ed. 1973), this
Court in State v. Covington, 290 N.C. 313, 335, 226 S.E. 2d 629,
645 (1976), stated:

The standard of admissibility based on relevancy and
materiality is of necessity so elastic, and the variety of pos-
sible fact situations so nearly infinite, that an exact rule can-
not be formulated. In attempting to express the standard
more precisely, the Court has emphasized the necessity of a
reasonable, or open and visible connection, rather than one
which is remote, latent, or conjectural, between the evidence
presented and the fact to be proved by it, at the same time
pointing out that the inference to be drawn need not be a
necessary one. . . .

(Emphasis in original.)

Although the inference the State wished the jury to draw
between the “unfinished business” statement and defendant’s
death threat against Ms. Jones was not necessarily the inference
the jury would draw from this evidence, it was a reasonable one
with a visible link to the crime charged against defendant. Be-
cause the “unfinished business” statement had some probative
value on the issue of defendant’s intent to kill the victim, we hold
that the evidence was relevant and properly admitted.

{4] By his final assignment of error, defendant asserts that the
trial court committed prejudicial error by failing to reinstruct the
jury on the law of second degree murder when it, in response to
the jury’'s request for a clarification on malice, premeditation, and
deliberation, reinstructed the jury on first degree murder. De-
fendant reasons that the reinstruction on second degree murder
was required in order to avoid the placement of undue emphasis
on the charge of first degree murder. This contention lacks merit.

N.C.G.8. § 15A-1234 provides that “[a}t any time the judge
gives additional instructions, he may also give or repeat other in-
structions to avoid giving undue prominence to the additional in-
structions.” In State v. Hockett, 309 N.C. 794, 800, 309 S.E. 2d
249, 252 (1983), this Court concluded that the statute did not re-
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quire that the trial judge repeat instructions previously given in
the absence of some error in the charge. In fact, in State v.
Dawson, 278 N.C. 351, 365, 180 S.E. 2d 140, 149 (1971), we held
that “needless repetition is undesirable and has been held er-
roneous on occasion.” In view of the jury’s specific request for a
clarification of elements of first degree murder only, we hold that
the trial court did not abuse its discretion in refusing to rein-
struct on second degree murder pursuant to defendant’s request.
We believe it important to note that the trial court is in the best
position to determine whether further additional instruction will
aid or confuse the jury in its deliberations, or if further instrue-
tion will prevent or cause in itself an undue emphasis being
placed on a particular portion of the court’s instructions.

For reasons stated, we hold that defendant’s kidnapping con-
viction must be vacated, but that in all other respects defendant
received a fair trial free from prejudicial error.

First Degree Kidnapping—vacated.

First Degree Murder —no error.

STATE OF NORTH CAROLINA v. CHARLIE JOHNSON MANN

No. 755PA85
(Filed 2 July 1986)

1. Criminal Law § 4— solicitation to commit common law robbery—infamous
crime
Solicitation to commit common law robbery is an infamous crime within
the meaning of N.C.G.S. § 14-3; where a defendant has counseled, enticed, or
induced another to commit as degrading an offense as theft from the person or
presence of a victim by force or by putting him in fear, he has committed an
act of depravity and a crime involving moral turpitude and has demonstrated
that he has a mind fatally bent on mischief and a heart devoid of social duties.

2. Criminal Law § 122.2— failure to reach verdicts —additional instructions — ver-
dict not coerced
The trial judge did not coerce a verdict in a prosecution for solicitation of
common law robbery and conspiracy to commit robbery where the trial judge
instructed the jury in accordance with N.C.G.S. § 15A-1235(b) when first in-
formed that the jury had reached unanimous verdicts on all but one charge;
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defendant concedes that the judge’s instructions complied with the statute; the
trial judge did not abuse its discretion or coerce a verdict by inquiring into the
jury’s division; consideration of all the circumstances of the case reveals no
reasonable ground to believe that the jury was misled; and there is not a rea-
sonable probability that the trial judge's actions or statements changed the
result of the trial.

3. Criminal Law § 138.29— nonstatutory aggravating factor —set a course of
criminal conduct in motion which resulted in other crimes—no error

The trial judge did not err when sentencing defendant for soliciting com-
mon law robbery by finding as a non-statutory aggravating factor that defend-
ant set a course of criminal conduct in motion by his own actions which
ultimately resulted in other crimes where the evidence was sufficient to
establish by a preponderance of the evidence that defendant formed the
original idea to rob the victim, that he masterminded the plan, and that he
counselled and enticed others to rob the victim.

Justice BILLINGS concurring.

ON the State of North Carolina’s petition for discretionary
review of the decision of the Court of Appeals, 77 N.C. App. 654,
335 S.E. 2d 772 (1985), which found no error in the trial of defend-
ant before Hobgood, J., at the 30 April 1984 session of Superior
Court, ALAMANCE County, but remanded the case for resentenc-
ing. Heard in the Supreme Court 17 April 1986.

Lacy H. Thornburg, Attorney General, by Evelyn M. Coman,
Assistant Attorney General, for the state.

Malcolm Ray Hunter, Jr., Appellate Defender, by David W.
Dorey, Assistant Appellate Defender, for defendant.

MARTIN, Justice.

The primary issue raised on this appeal is one of first impres-
sion: whether solicitation to commit common law robbery is an in-
famous crime. We hold that it is and therefore reverse the
decision of the Court of Appeals as to this issue.

At trial, the state’s evidence showed that Penelope Dawkins,
the fiancee of Richard Lockamy, lived with Lockamy in a Mebane
trailer park which was managed by codefendant Keith Barts. In
September 1983, while visiting Lockamy’s sister, Penelope and
Lockamy met defendant, Charlie Mann. Thereafter, Penelope and
Lockamy would, about two to three times a week, help Mann with
his sawmill, straighten up his yard, and clean his house. At some
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point, Mann told Lockamy that he knew Lockamy had a criminal
record and that Lockamy and Penelope needed money. Penelope
testified that Mann told them that he knew an elderly man in
Snow Camp who carried large sums of money in his bib overalls
and that “[hle would be an easy man to rob. It would take two
men to rob the man. The best thing to do would be to go to a
shed and wait for him to come home and after he got out of his
truck, rob him from there.” Lockamy told Mann he would think
about it. Penelope testified that thereafter the subject came up
three or four times a week. Mann would ask Lockamy if he had
thought about it, and Lockamy would respond that he had, but
that ‘he hadn’t done anything about it. And, Mr. Mann kept tell-
ing him that if he didn’t do it himself, . . . that he would find
somebody else to do it or he would do it.” About a week later,
Mann picked up Lockamy at his trailer one morning in order to
show him where the intended victim, Richard Braxton, lived.

Sometime later, it was discovered that Mann knew Keith
Barts. About a week later, Barts told Penelope and Lockamy that
he had known Mann for several years and that Mann “had set
him up on three jobs,” and he told Penelope and Lockamy “of the
jobs he pulled off.” Barts also said “[t]hat the set-up, the job in
the country sounded like a good lick.” Then, one Monday night ap-
proximately two weeks before Braxton was Kkilled, Lockamy,
Barts, and John David “Fireball” Holmes rode to Braxton’s home
planning to rob the old man. Their plan was thwarted when they
saw Braxton’s son or grandson was with him.

On 20 November 1983, Barts arrived at Penelope’s trailer. He
told Lockamy, "I did that job last night. . . . The job in the coun-
try, but I think I killed the man.” Barts went on to say that he
had gone to the old man’s house, hidden in the shed, and waited
for him to come home. When the old man arrived home, Barts
jumped him and began beating him. Barts said, “I beat the old

. until I got plumb tired of beating him. . . . I beat him until
he quit moving. The whole time the old man screamed, ‘Oh, God,
you're gonna kill me.”” Barts said that the old man was strong
and that when he “bucked” on him and hit Barts in the back with
something, Barts got mad. Barts then said that the only way to
know if he had actually killed the man would be to read about it
in the newspaper.
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In exchange for his testimony for the state, as well as for his
guilty pleas to conspiracy to commit robbery and armed robbery,
all other charges against Richard Lockamy were dismissed. Lock-
amy substantially corroborated Penelope’s testimony, saying that
Mann had told him he probably could tie Braxton up with a rope
and wouldn’t have to use any weapons to get the money. Mann
also told Lockamy what he considered to be “the best way to do
the job.” Lockamy testified that Mann “was very persistent about
someone doing the job.” Mann was “interested in some of the
merchandise out of [Braxton’s] home or either a thousand dollars.”
Mann said Braxton often carried with him $10,000 to $15,000 at a
time. Mann also told Lockamy he had previously set up a
burglary job for Keith Barts, who went on to actually commit
that burglary. After the robbery and killing of Braxton, Barts
told Lockamy that he had broken into Braxton’s house “and
messed it up quite a bit” and that he had also broken into the tool
shed. Barts admitted he'd beat Braxton with a hammer and “some
type of tool.”

“Fireball” Holmes testified that on 19 November 1983, he
drove Earl and Keith Barts to Braxton’s house, arriving there at
about 8:00 p.m. When they left the car, Keith had a baseball bat
and a crowbar, and Earl had Holmes’ .25-caliber automatic pistol
and a rubber hubcap hammer. Holmes drove the car to a bridge
some distance away and waited. About thirty minutes later,
Holmes drove into Braxton's driveway and encountered Earl, who
was carrying the baseball bat, a .22-caliber revolver which they
had found in Braxton’'s house, and some brass knuckles. Braxton
had not yet come home, so Holmes returned in the car to the
bridge. About one and a half to two hours later, Keith and Earl
came barrelling down the road in Braxton's pickup truck. Keith
said they had had to beat the old man. After arriving at Earl's
trailer; the three men split up the money, each taking approx-
imately $1,000.

Written statements given by Keith Barts, Penelope Dawkins,
and Richard Lockamy to SBI agent Terry Johnson, substantially
corroborating the trial testimony of Dawkins, Lockamy, and
Holmes, were read into evidence. However, Keith's statement in-
dicated that Earl Barts, not he, had killed Mr. Braxton.
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The assistant chief medical examiner testified that he per-
formed an autopsy on the body of seventy-four-year-old Richard
Braxton. Dr. Anthony testified that Braxton had at least six large
open cuts on his left forehead which all ran together; both eyes
were blackened; there were bruises on his face and chest; defen-
sive wounds were present on his right hand; numerous other
small cuts and abrasions were present, and bruises on the body
“were so numerous we didn’t actually count or quantitate them.”
Dr. Anthony said that the blows to the outside of the scalp broke
skull bones, fragments of which had been driven into the brain,
and in his opinion, Braxton died as a result of blunt trauma to the
head. Dr. Anthony also testified that death was not instantaneous
and that Braxton probably lived “for a period of time” after the
blows were struck.

Defendant took the stand at trial and denied ever having
asked either Penelope Dawkins or Richard Lockamy to rob Mr.
Braxton. He said that he had known Richard Braxton all his life,
that Braxton was his friend, and that Braxton’s name had been
mentioned in conversations with Lockamy and Penelope only
because the couple desperately needed money and Lockamy had
asked Mann'’s sister about the possibility of his doing some paint-
ing for Mr. Braxton.

Defendant offered the testimony of several witnesses who
testified as to his good character. He also offered the testimony of
Hasan Abdus Sabr, one of Lockamy’s former cellmates, to the ef-
fect that Lockamy and Penelope, not defendant, had originated
the plan to rob Richard Braxton and that Lockamy had told him
that Charlie Mann did not know anything about robbing Braxton.
Sabr later shared a cell with defendant for a day and a half, but
said he had no conversation with Mann about what Lockamy had
said.

The jury returned verdicts of guilty of soliciting Richard
Lockamy to commit common law robbery of Richard Braxton, not
guilty of solicitation of Penelope Dawkins to commit common law
robbery, not guilty of conspiracy to commit robbery with a dan-
gerous weapon, and not guilty of feloniously conspiring with
Richard Lockamy to commit robbery with a dangerous weapon or
common law robbery of Richard Braxton. Defendant was sen-
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tenced to imprisonment for seven years for conviction of a Class
H felony under N.C.G.S. § 14-3(b).

Defendant appealed to the Court of Appeals, which found no
error in defendant’s trial but remanded the case for resentencing
of defendant as a misdemeanant. We granted the State of North
Carolina’s petition for discretionary review.

I

{11 It is well established that solicitation of another to commit a
felony is a crime in North Carolina. State v. Furr, 292 N.C. 711,
235 S.E. 2d 193, cert. denied, 434 U.S. 924 (1977); State v. Hamp-
ton, 210 N.C. 283, 186 S.E. 251 (1936). This is true even though the
solicitation is of no effect and the crime solicited is never commit-
ted. Id. It has been recognized at common law since at least Rex
v. Higgins, 2 East 5, 102 Eng. Rep. 269 (1801) (solicitation to com-
mit sodomy). It is an indictable offense under the common law of
North Carolina. N.C.G.S. § 4-1 (1981). There is no question that
common law robbery is a felony, State v. Smith, 305 N.C. 691, 292
S.E. 2d 264, cert. denied, 459 U.S. 1056 (1982); State v. Black, 286
N.C. 191, 209 S.E. 2d 458 (1974); State v. Norris, 264 N.C. 470, 141
S.E. 2d 869 {1965); nor is there any doubt that common law rob-
bery itself is an infamous crime, State v. McNeely, 244 N.C. 737,
94 S.E. 2d 853 (1956); Arnold v. United States, 94 F. 2d 499, 506
(10th Cir. 1938); Stephens v. Toomey, 51 Cal. 2d 864, 338 P. 2d 182
(1959); Cousins v. State, 230 Md. 2, 185 A. 2d 488 (1962), as is an
attempt to commit the felony of common law robbery, State v.
McNeely, 244 N.C. 737, 94 S.E. 2d 853; State v. Best, 11 N.C. App.
286, 181 S.E. 2d 138, cert. denied, 279 N.C. 350 (1971). In order to
determine whether defendant in this case is to be punished as a
misdemeanant or as a felon, we must now decide whether solicita-
tion of another to commit common law robbery is an infamous
crime within the meaning of N.C.G.S. § 14-3.

N.C.G.S. § 14-3, entitled “Punishment of misdemeanors, in-
famous offenses, offenses committed in secrecy and malice or with
deceit and intent to defraud,” provides, in pertinent part:

(b} If a misdemeanor offense as to which no specific
punishment is prescribed be infamous, done in secrecy and

1. Defendant has not made a challenge to the constitutionality of N.C.G.S.
§ 14-3; therefore, we decline to address it.
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malice, or with deceit and intent to defraud, the offender
shall, except where the offense is a conspiracy to commit a
misdemeanor, be guilty of a Class H felony.

N.C.G.S. § 14-3(b) (1981).

N.C.G.S. § 14-3 has remained basically unchanged since 1927.
This Court held, in determining that an attempt to commit bur-
glary was punishable under the statute, that if the crime was "in-
famous,” or is one “done in secrecy and malice,” or is committed
“with deceit and intent to defraud,” falling into any one of these
categories, it is a felony under N.C.G.S. § 14-3 and punishable as
prescribed therein. State v. Surles, 230 N.C. 272, 52 S.E. 2d 880
(1949). Thus, if solicitation to commit the crime of common law
robbery falls into either of the three categories set out in
N.C.G.S. § 14-3, it is punishable under it.

A crime is “infamous” within the meaning of the statute if it
is an act of depravity, involves moral turpitude, and reveals a
heart devoid of social duties and a mind fatally bent on mischief,
Surles, 230 N.C. at 277, 52 S.E. 2d at 883. Other courts, using a
similar test, look to the crime to determine whether it “shows
such depravity in the perpetrator ... as to create a violent
presumption against his truthfulness under oath.” King v. State,
17 Fla. 183, 185-86 (1879); see Sylvester v. State, 71 Ala. 17 (1881)
(citing 1 Bishop on Criminal Law § 974 (1923) ); Smith v. State, 129
Ala. 89, 29 So. 699 (1900). As the court stated in Grievance Com-
mittee v. Broder, 112 Conn. 269, 275, 152 A. 292, 294 (1930):

In Drazen v. New Haven Taxicab Co., 95 Conn. 500, 506, 508,
111 Atl. 861, we define infamous crimes to be those “whose
commission involves an inherent baseness and which are in
conflict with those moral attributes upon which the relations

of life are based. . . . They are said to be those which involve
moral turpitude. . . . It [the infamous crime] includes any-
thing done contrary to justice, honest, modesty, or good
morals. . . .

We define this term again in Kurtz v. Farrington, 104
Conn. 257, at page 262, 132 Atl. 540: “Generally speaking . . .
moral turpitude involves an act of inherent baseness in the
private, social, or public duties which one owes to his fellow-
men or to society, or to his country, her institutions and her
government.”
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Which offenses are considered infamous are affected by changes
in public opinion from one age to another, Mackin v. United
States, 117 U.S. 348, 29 L.Ed. 909 (1886); Ex parte Wilson, 114
U.S. 417, 29 L.Ed. 89 (1885); State v. Surles, 230 N.C. 272, 52 S.E.
2d 880, and the totality of circumstances must be examined in
each case before a determination can be made that a specific
crime is “infamous.” Accord State ex rel. Wier v. Peterson, 369 A.
2d 1076, 1079 (Del. 1976). Further, “[iln determining whether an of-
fense is ‘infamous,” state courts exercise independent judgment
and are not bound by decisions of federal courts as to nature of
crimes against federal government.” United States v. Carrollo, 30
F. Supp. 3, 6 (D. Mo. 1939).

In determining whether the offense for which defendant was
convicted in this case is infamous, we must, then, look to the
nature of the offense being solicited. Our courts in prior cases
have followed this analysis and concluded that solicitation to
murder is an infamous crime, State v. Furr, 292 N.C. 711, 235 S.E.
2d 193; see United States v. MacCloskey, 682 F. 2d 468 (4th Cir.
1982), and that solicitation to commit perjury is an infamous of-
fense, State v. Huff, 56 N.C. App. 721, 289 S.E. 2d 604, disc. rev.
denied, 306 N.C. 389 (1982). The Court of Appeals has held, at the
other end of the spectrum, that solicitation to commit crime
against nature is not infamous. State v. Tyner, 50 N.C. App. 206,
272 S.E. 2d 626 (1980), disc. rev. denied, 302 N.C. 633 (1981).
Solicitation to commit common law robbery lies somewhere be-
tween these opposite poles.

Solicitation involves the asking, enticing, inducing, or
counselling of another to commit a crime. State v. Furr, 292 N.C.
711, 235 S.E. 2d 193. The solicitor conceives the criminal idea and
furthers its commission via another person by suggesting to, in-
ducing, or manipulating that person. As noted by Wechsler,
Jones, and Korn in The Treatment of Inchoate Crimes in the
Model Penal Code of the American Law Institute: Attempt, Solic-
ttation and Conspiracy, 61 Colum. L. Rev. 571, 621-22 (1961), “the
solicitor, working his will through one or more agents, manifests
an approach to crime more intelligent and masterful than the ef-
forts of his hireling,” and a solicitation, “an attempt to conspire,”
may well be more dangerous than an attempt. Indeed, a solicitor
may be more dangerous than a conspirator; a conspirator may
merely passively agree to a criminal scheme, while the solicitor
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plans, schemes, suggests, encourages, and incites the solicitation.
Further, the solicitor is morally more culpable than a conspirator;
he keeps himself from being at risk, hiding behind the actor, as
occurred in this case.

Common law robbery, the solicitation of which defendant
here was convicted, is the felonious taking of money or goods of
any value from the person of another, or in his presence, against
his will, by violence or putting him in fear. State v. Black, 286
N.C. 191, 209 S.E. 2d 458 (1974); State v. Norris, 264 N.C. 470, 141
S.E. 2d 869 (1965); State v. Stewart, 2556 N.C. 571, 122 S.E. 2d 355
(1961). It is a crime against the person, effectuated by violence or
intimidation. State v. Rivens, 299 N.C. 385, 261 S.E. 2d 867 (1980);
State v. Smith, 268 N.C. 167, 150 S.E. 2d 194 (1966). Where a
defendant has counselled, enticed, or induced another to commit
as degrading an offense as theft from the person or presence of a
victim by force or violence by putting him in fear, he has commit-
ted an act of depravity and a crime involving moral turpitude and
has demonstrated that he has a mind fatally bent on mischief and
a heart devoid of social duties. It is an infamous crime within the
meaning of N.C.G.S. § 14-3 and defendant should be subject to
punishment as a felon instead of as a misdemeanant.

We therefore hold that solicitation to commit common law
robbery is an infamous crime within the meaning of N.C.G.S.
§ 14-3. Our extensive research of case and statutory law through-
out the nation has revealed no result to the contrary.

1L

[2] Defendant next assigns as error certain of the trial court’s
actions and statements to the jury during deliberations, alleging
that the trial court coerced a verdict in defendant’s case.

Defendant’s trial lasted twenty-one days; the trial transcript
totals 3,286 pages. On 21 May 1984, the trial judge gave his
charge to the jury and told the jurors:

I instruct you that a verdict is not a verdiet until all
twelve jurors agree unanimously as to what your decision
shall be. You may not render a verdict by majority vote. You
will have a duty to consult with one another and to deliber-
ate with a view to reaching an agreement if it can be done
without violence to individual judgment.



N.C.] IN THE SUPREME COURT 173

State v. Mann

Each of you must decide the cases for yourselves, but
only after an impartial consideration of the evidence with
your fellow jurors. In the course of deliberations, each of you
should not hesitate to re-examine your own views and change
your opinion if it is erroneous, but none of you should sur-
render your honest convictions as to the weight or effect of
the evidence solely because of the opinion of your fellow
jurors, or for the mere purpose of returning a verdict.

The jury then retired to the jury room but not to deliberate.
After hearing arguments of counsel, the trial judge called the
jury back in, gave it further instructions, and sent the jurors to
lunch at 12:30 p.m. At 2:00 p.m., court reconvened and the trial
judge sent the jury to the jury room at 2:05 to begin delibera-
tions. At 2:30, the jury sent a request for additional instructions
as to the elements of each charge and “the steps necessary for
conviction of each charge.” The judge so instructed, the jury
again retired at 2:55, and defendant renewed his objection to the
charge of felonious conspiracy to commit common law robbery.
The jury deliberated until 5:02 p.m., and the court recessed for
the evening. At 9:35 a.m. on 22 May, the jury resumed delibera-
tions. Court went into recess at 5:31 p.m., at which time the
jurors had not reached a verdict as to all charges. On 23 May, the
jury continued its deliberations, beginning at 9:35 a.m. At 10:38
a.m., the jury told the trial court it had reached a unanimous ver-
dict on all but the charge of soliciting Richard Lockamy to commit
robbery, and the trial judge thereupon instructed the jury:

With respect to that case, your foreman informs me that
you have so far been unable to agree upon a verdict. The
Court wants to emphasize the fact that it is your duty to do
whatever you can to reach a verdict. You should reason the
matter over together as reasonable men and women and to
reconcile your difference if you can, without the surrender of
conscientious convictions, but no juror should surrender his
or her conscientious conviction as to the weight or effect of
the evidence, solely because of the opinion of his fellow juror,
or for the mere purpose of returning a verdict.

A verdict is not a verdict until all twelve jurors agree
unanimously as to what your decision shall be. You may not
render a verdict by majority vote. You all have a duty to con-
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sult with one another and to deliberate with a duty to reach-
ing an agreement if it can be done without violence to indi-
vidual judgment.

Each of you must decide the case for yourselves, but
only after an impartial consideration of the evidence with
your fellow jurors. In the course of deliberations, each of you
should not hesitate to re-examine your own view and change
your opinion if it is erroneous, but none of you should surren-
der your honest convictions to the weight or effect of the evi-
dence, solely because of the opinion of your fellow jurors, or
for the mere purpose of returning a verdict.

At this time I'll let you resume your deliberations and
see if you can reach a verdict in that case that the foreman
has mentioned to me.

At 11:16, the jury asked the trial judge to again “define the
elements needed with respect to solicitation and the definition of
intent with respect to that file number.” The trial judge complied
with its request. The jury resumed its deliberations at 11:40 a.m.
At 12:35 p.m., the jury returned to the courtroom before its lunch
recess. At that time, it sent a note to the trial judge saying: “The
jury is unable to reach a unanimous verdict with respect to file
number 84-CRS-4858 only.” The trial judge thereupon asked,
“Without telling me how you are voting in that file number, can
you tell me the numerical split for the jury?” The jury foreman
replied that the last vote was eight-to-four, and the trial judge
sent the jury to lunch. When the jurors returned at 2:00, the trial
judge asked them to go back into the jury room “and discuss the
evidence in this case once again and deliberate and to see if you
can reach a verdict as to this particular case.” The jury went to
resume deliberations at 2:03 and returned at 3:00 with a verdict.
The jury submitted the ten verdict sheets, and each and every
juror raised his or her right hand to confirm agreement with the
trial judge's reiteration of the verdicts in each case. Following
this procedure, the defense attorney asked the trial judge to poll
the jury on the solicitation of Lockamy to commit robbery charge,
and the jury was polled. Each juror affirmed his or her assent to
the guilty verdict.

Defendant contends that the trial court coerced the jury by,
among other things, requesting that it resume its deliberations at
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2:00 on 23 May without once more instructing the jurors at the
time of his request that none of them had to give up their convic-
tions in reaching a verdict. “[T]he actions and statements of the
trial court, when viewed within the totality of the circumstances,”
defendant alleges, “were such that a reasonable juror could not
help but feel required to surrender his individual convictions in
order to reach a unanimous verdict.” Defendant argues that the
trial court’s inquiring as to the numerical split and sending the
jurors back for further deliberations without reinstructing them
not to abandon their convietions “might easily have been con-
strued as a refusal, on the court’s part, to accept anything less
then [sic] a unanimous verdict.” This, defendant maintains,
violated the well-settled prohibition against a trial judge's coerc-
ing a jury into reaching a verdict. State v. Lipfird, 302 N.C. 391,
276 S.E. 2d 161 (1981); State ». Alston, 294 N.C. 577, 243 S.E. 2d
354 (1978); State v. Roberts, 270 N.C. 449, 154 S.E. 2d 536 (1967).
We disagree.

When the jury first informed the court it had reached unani-
mous verdicts on all but one charge but had not reached a verdict
in case number 84-CVS-4858, the trial court instructed the jury in
accordance with N.C.G.S. § 15A-1235(b). N.C.G.S. § 15A-1235(b)
provides:

(b) Before the jury retires for deliberation, the judge
may give an instruction which informs the jury that:

(1) Jurors have a duty to consult with one another
and to deliberate with a view to reaching an
agreement, if it can be done without violence to
individual judgment;

(2) Each juror must decide the case for himself, but
only after an impartial consideration of the
evidence with his fellow jurors;

(8) In the course of deliberations, a juror should not
hesitate to reexamine his own views and change
his opinion if convinced it is erroneous; and

(4) No juror should surrender his honest conviction
as to the weight or effect of the evidence solely
because of the opinion of his fellow jurors, or for
the mere purpose of returning a verdict.
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Defendant concedes that the trial judge's instructions complied
with the statute. Further, the trial court did not coerce a verdict
by his inquiry as to the jury’s division. The making of such in-
quiry lies within the sound discretion of the trial judge. State v.
Easterling, 300 N.C. 594, 268 S.E. 2d 800 (1980); State v. Jeffries,
57 N.C. App. 416, 291 S.E. 2d 859, cert. denied & appeal dis-
missed, 306 N.C. 561 (1982); see genmerally Annot. Dissenting
Jurors—Instructions, 97 A.L.R. 3d 96 (1980 & Supp. 1985). We
find no abuse of that discretion. Our consideration of all the cir-
cumstances in this case surrounding the trial judge's instructions
reveals no reasonable ground to believe that the jury was misled,
and we do not perceive a reasonable probability that the trial
judge's actions or statements changed the result of the trial.
State v. Alston, 294 N.C. 577, 243 S.E. 2d 354. The trial court’s
charge to the jury .on the matter of further deliberations was
proper under the circumstances and without prejudice to defend-
ant. Accordingly, this assignment of error is overruled.

[38] Last, defendant assigns as error the trial court’s finding as a
factor in aggravation that defendant set a course of criminal con-
duct in motion by his own actions which ultimately resulted in
other crimes.

At the close of all the evidence, the trial court dismissed the
charges against defendant of murder in the first degree, burglary
in the second degree, felonious breaking or entering, and robbery
with a dangerous weapon. The jury returned verdicts of not
guilty of the solicitation of Penelope Dawkins to commit common
law robbery and of conspiracy to commit armed robbery. At de-
fendant’s sentencing hearing on the convictions of soliciting
Lockamy to commit common law robbery, the trial judge found as
a nonstatutory factor in aggravation of punishment that

[tlhe defendant set a course of criminal conduct in motion by
his own actions which ultimately resulted in the robbery with
a dangerous weapon and death of Richard Braxton and the
second degree burglary of his dwelling, the felonious break-
ing or entering of his storage shed, the felonious larceny of
his truck and the taking of a large amount of cash money
from his person.

Defendant contends that because all of the offenses for which this
factor purports to hold defendant responsible were dismissed or
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resulted in acquittals, the factor is not reasonably related to
sentencing under N.C.G.S. § 15A-1340. State v. Medlin, 62 N.C.
App. 251, 302 S.E. 2d 483 (1983). He further argues that the find-
ing of the factor was not supported by a preponderance of the
evidence and violated the prohibition of N.C.G.S. § 15A-1340.4
(a)(1)o). This statute proscribes as an aggravating factor the use
of convictions for offenses joinable under Chapter 15A of the
General Statutes of North Carolina with the crime for which a
defendant is being sentenced. State v. Lattimore, 310 N.C. 295,
311 S.E. 2d 876 (1984).

A preponderance of the evidence is sufficient to prove an ag-
gravating factor supporting a sentence in excess of the presump-
tive term. State v. Ahearn, 307 N.C. 584, 300 S.E. 2d 689 (1983);
State v. Robinson, 783 N.C. App. 238, 326 S.E. 2d 86 (1985). Here,
both Richard Lockamy and Penelope Dawkins testified that de-
fendant formed the original idea to rob Richard Braxton, that he
masterminded the plan, and that he counselled and enticed others
to rob Mr. Braxton. Defendant thereby set in motion a course of
criminal conduct that resulted in the crimes of murder, burglary
in the second degree, felonious breaking or entering, and felo-
nious larceny of a truck. This evidence was properly considered
by the trial court during sentencing and was sufficient to estab-
lish by a preponderance of the evidence that defendant set this
course of criminal conduct into motion by his own actions.

Lattimore is inapposite because that case involved the ag-
gravation of the defendant’s sentence based on a joinable offense
for which the defendant had been convicted. Here, the court prop-
erly considered evidence in support of an aggravating circum-
stance which supported crimes of which defendant was charged
and tried but which were dismissed. State v. Abee, 308 N.C. 379,
302 S.E. 2d 230 (1983). This assignment of error is overruled.

We find no error in defendant’s trial or sentence. According-
ly, that part of the decision of the Court of Appeals finding no er-
ror in the trial of this case is affirmed; the order of remand to the
superior court for resentencing of defendant as a misdemeanant is
reversed.

Affirmed in part; reversed in part.
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Justice BILLINGS concurring.

Because of a long line of cases since this Court's decision in
State v. Surles, 230 N.C. 272, 52 S.E. 2d 880 (1949) and the failure
of the General Assembly to amend or repeal N.C.G.S. § 14-3, I
feel compelled to concur in the Court’s interpretation of the term
“infamous crime” as used in N.C.G.S. § 14-3. However, for all of
the reasons expressed by Justice Ervin in his dissenting opinion
in Surles, I believe that the interpretation given to that term by
the majority in Surles was contrary to the meaning of infamous
crime at the time of the original enactment of the statute and
that the common law definition was intended. At common law, in-
famous crimes constituted a fairly clearly-identified group of of-
fenses.

As construed, however, the statute allows the Court to deter-
mine what general misdemeanors are to be treated as felonies
based upon our perception of the degree of depravity involved in
the commission of the offense. It seems to me that this makes it
impossible for anyone to anticipate the scope of application of the
statute. As the result of today’s decision, we know that solici-
tation to murder is an infamous crime but that solicitation to
commit crime against nature may be “at the other end of the
spectrum” 317 N.C. 164, 171, 345 S.E. 2d 365, 369, and not in-
famous. Apparently, anything in between is potentially covered
by the statute.

Justice Martin notes in the Court’s opinion that the defend-
ant has not made a challenge to the constitutionality of N.C.G.S.
§ 14-3, and, appropriately, the Court has not addressed that issue.
I write separately not so much to suggest the unconstitutional
vagueness of the statute as to suggest to the General Assembly
that some legislative limitation on the scope of the statute as con-
strued in Surles would seem appropriate.
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RALPH J. HENDRIX v. LINN-CORRIHER CORPORATION (SELF-INSURED)

No. 55A86
(Filed 2 July 1986)

1. Master and Servant § 35— byssinosis —defendant’s right to appeal —compensa-
bility — not waived
The defendant in a byssinosis case did not waive its right to challenge the
compensability of plaintiff's disease when it failed to assign as error an In-
dustrial Commission conclusion that plaintiff had a compensable occupational
disease; that conclusion was directed to and was dispositive only of the ques-
tion of whether plaintiff had an occupational disease.

2. Master and Servant § 95— byssinosis —partial disability —right to challenge
not waived
The defendant in a byssinosis action did not waive its right to challenge a
determination of partial disability by not preserving exceptions to specific find-
ings of fact by the Deputy Commissioner where defendant excepted to and
assigned as error both the Commission’s adoption of specific findings of the
Deputy Commissioner and the Commission’s adoption and modification of the
Deputy Commissioner’s opinion and award.

3. Master and Servant § 68— byssinosis — partial disability — findings sufficient

The Industrial Commission’s findings and conclusion that a byssinosis
plaintiff was partially disabled were without error where the evidence was suf-
ficient to support the findings required by N.C.G.S. § 97-2(9) and Hilliard v.
Apex Cabinet Co., 305 N.C. 593, in that the Commission found that plaintiff
was unable to find employment in the cotton textile industry due to his inabili-
ty to pass a breathing test; exertion continued to cause plaintiff shortness of
breath and plaintiff should not be exposed to dust, fumes or chemicals; plaintiff
had worked in the textile industry for 29 years and had developed job skills
unique to that industry; plaintiff had engaged in persistent efforts to obtain
any type of employment that might be available but had secured only mini-
mum wage jobs; and the medical testimony established that plaintiff suffered
from byssinosis.

4. Master and Servant § 69— byssinosis — partial disability —amount of award er-
roneous
The Industrial Commission erred by awarding a byssinosis plaintiff with a
partial disability full compensation for the time he was unable to find gainful
employment and a reduced rate for the five weeks he earned minimum wage
at a restaurant. Plaintiff’s partial disability could not have rendered him total-
ly unable to earn wages; the evidence showed that he was able to obtain a per-
manent job with a restaurant at minimum wage and was released only because
the restaurant went out of business, and his failure to secure a position paying
at least the legal minimum wage must be attributed to general market condi-
tions and not to conditions peculiar to plaintiff or to a lack of such positions
under normal market conditions.
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5. Master and Servant § 97.2— byssinosis —new evidence—refusal of Court of
Appeals to remand —no error

The Court of Appeals did not err by denying defendant’s motion to re-
mand a byssinosis award for newly-discovered evidence because N.C.G.S.
§ 97-47 (1985) provides an avenue of review in the Industrial Commission.

APPEAL of right under N.C.G.S. § 7A-30(2) from the decision
of a divided panel of the Court of Appeals, 78 N.C. App. 378, 337
S.E. 2d 106 (1985), reversing a workers’ compensation award by
the Industrial Commission. Heard in the Supreme Court on 17
April 1986.

Lore & McClearen, by R. James Lore, for the plaintiff-
appellant.

Teague, Campbell, Dennis & Gorham, by George W. Dennis,
III and Linda Stephens, for the defendant-appellant.

Woodrow W. Gunter, II, for The North Carolina Academy of
Trial Lawyers, amicus curige.

MITCHELL, Justice.

This is an occupational lung disease case. At the conclusion of
a hearing, a deputy commissioner of the Industrial Commission
found and concluded that Ralph J. Hendrix, the claimant-plaintiff,
suffered from byssinosis and chronic obstructive pulmonary dis-
ease and was permanently partially disabled as a result. The dep-
uty commissioner awarded the plaintiff weekly compensation
equal to two-thirds of the difference between his average weekly
wage while employed by the defendant and the average weekly
wage which he received after his employment with the defendant
ended, not to exceed 300 weeks. Both the plaintiff and the defend-
ant appealed to the Industrial Commission. The Industrial Com-
mission adopted the factual findings and the conclusions of the
deputy commissioner. The Commission modified only the amount
of the award.

The defendant appealed to the Court of Appeals. The Court
of Appeals, with one judge concurring in the result and one judge
dissenting, reversed stating that the evidence was insufficient to
support a finding that the plaintiff was incapable of earning the
same wages he had earned before his injury.
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The plaintiff appealed to this Court contending that there
was competent evidence of record to support the findings and the
conclusions of law to the effect that the plaintiff was partially
disabled and was entitled to the compensation awarded by the In-
dustrial Commission. The plaintiff further contends the Court of
Appeals did not apply the correct legal standard dictated by Lut-
tle v. Food Service, 245 N.C. 527, 246 S.E. 2d 743 (1978). The
defendant appealed from the Court of Appeals’ denial of its mo-
tion to remand for newly discovered evidence. We affirm the deni-
al of the defendant’s motion. We reverse the Court of Appeals’
reversal of the Commission’s award and remand with instructions.

L

The evidence introduced tended to show that the plaintiff
began working in cotton textile mills in 1952 when he was sixteen
years old. In 1954, he first began working at Linn Mill (now the
defendant Linn-Corriher) in the card room where cotton was proc-
essed. He left the defendant in 1961, worked at another textile
mill and returned to work in the defendant’s card room in 1969.
The plaintiff continued to work for the defendant until 11 Febru-
ary 1981 when he was dismissed pursuant to company policy for
more than twelve absences per year.

The plaintiff testified before the deputy commissioner that
he had an eighth grade education but could not read or write
well. His only work experience from 1952 until 1981 was in the
cotton textile industry. He has smoked cigarettes since he was
thirty-one years old.

The plaintiff's exposure to substantial amounts of cotton dust
began in 1954. In 1972, he first noticed chest tightness and a
cough. Shortness of breath occurred whenever he participated in
strenuous work. However, he could still participate in activities
such as bowling and pitching horseshoes. The plaintiff would ex-
perience shortness of breath on Sunday which was the first day of
his work week. His symptoms would improve throughout the
work week. His chest tightness and cough became worse during
1980. In 1981, the plaintiff became sick with pneumonia and was
absent from work for nearly three weeks.

Dr. Kelling, an expert witness, testified that in his opinion
the plaintiff had byssinosis. The combination of his smoking hab-
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its and byssinosis had resulted in a twenty to thirty percent res-
piratory impairment. Dr. Kelling testified that the plaintiff should
not work in an environment containing cotton or cotton dust. He
also testified that the plaintiff stated that he was never so short
of breath that he was unable to do his job. Dr. Kelling opined that

Mr. Hendrix would be capable of doing work, which for short
periods of time he could lift perhaps five to ten pounds of
weight. Where he would be able to walk on a level plane, oc-
casionally could be asked to climb one flight of stairs; certain-
ly anything requiring manual dexterity would be within his
range . . . . You would not want him in an environment of
dust, fumes, chemical fumes.

After his dismissal by the defendant in 1981, the plaintiff sought
employment in other textile mills. He was rejected by each of
them when he could not pass a breathing test.

The deputy commissioner found that the plaintiff was
“unable to obtain employment in the cotton textile industry due
to his inability to pass the breathing test.” The deputy commis-
sioner further found:

Plaintiff has worked at Sambo’s a restaurant, for approx-
imately five weeks at the rate of $3.35 per hour for a 40 hour
week or approximately $134.00. Plaintiff was laid off from
this job when the restaurant went out of business. Plaintiff
has subsequently sought employment at Landis Ice and Fuel,
Food Town Grocery Store, The Pantry, Phillip Morris Com-
pany and T & O Tile.

The deputy commissioner also found inter alia that:

9. Plaintiff’s chronic obstructive pulmonary disease is
mild in nature in that he has approximately 20% to 30%
respiratory impairment. Since plaintiff has last been em-
ployed in the cotton textile industry his breathing has im-
proved but exertion continues to cause shortness of breath.
Plaintiff should not be exposed to dust or fumes or chemicals
due to his respiratory impairment. Since plaintiff last worked
for defendant Linn-Corriher Corporation on February 11,
1981, he has been and remains partially incapable of engaging
in gainful employment. His partial incapacity to work and
earn wages results from his permanent physical impairment
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caused by his chronic obstructive lung disease and byssinosis
which in combination with his age, his limited education and
his 29 years of employment in the cotton textile industry
limit his ability to earn wages.

Based on his findings, the deputy commissioner concluded
that the plaintiff “has a compensable occupational disease.” The
deputy commissioner also concluded inter alia:

2. As a result of his occupational disease plaintiff is and
remains partially disabled from working and earning the
wages that he was earning when he was last employed by the
defendant employer on February 11, 1981. Plaintiff is
therefore entitled to weekly compensation, not to exceed 300
weeks equal to sixty six and two thirds percent of the dif-
ference between 196.91 his average weekly wage when he
last worked for defendant Linn-Corriher, and the average
weekly wage which he earned thereafter which is $134.00.

The deputy commissioner then entered an award granting the
plaintiff compensation of $41.94 a week in accord with his conclu-
sions.

On appeal, the Industrial Commission adopted the factual
findings and the conclusions of the deputy commissioner. The
Commission modified the award to the plaintiff, however, by
holding that:

In the opinion of the Commission, the provisions of G.S.
97-30 require that the plaintiff be paid his full compensation
rate of $131.27 per week when his permanent partial disabili-
ty prevents him from finding any gainful employment during
the period not to exceed 300 weeks beginning 11 February
1981 and the plaintiff's compensation rate should be reduced
to 41.94 a week only for the period of five weeks when he
earned the minimum wage of $134.00 a week working at the
fast-food restaurant. By the same token, and also in accord-
ance with G.S. 97-30, if the plaintiff should find employment
in the future earning more or less than the minimum wage,
his compensation rate should be adjusted accordingly in ac-
cordance with the provisions of G.S. 97-30. The Conclusions of
Law and the Award in the Opinion and Award are hereby
MODIFIED and CLARIFIED accordingly.
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The Court of Appeals reversed the award by the Commission on
the ground that the evidence was insufficient to support a finding
that the plaintiff was incapable of earning the same wages he had
earned before contracting his lung disease.

IL.
A,

[1] The plaintiff makes the initial argument that the defendant
waived its right to challenge the compensability of his disease
when it failed to assign as error the following conclusion of law:

1. Plaintiff has chronic obstructive pulmonary disease
and byssinosis which are due to causes and conditions charac-
teristic of and peculiar to employment in the cotton textile in-
dustry. Such lung diseases are not ordinary diseases of life to
which members of the general public are equally exposed
outside of that employment. Plaintiff has a compensable oc-
cupational disease. G.S. 97-53(13); Rutledge v. Tultex Corpora-
tion/Kings Yarn, 308 N.C. 85 (1983).

(Emphasis added.) The plaintiff contends that by failing to assign
error to this conclusion, the defendant in effect conceded that the
plaintiff's occupational disease was compensable, and that the
only issue before this Court is the propriety of the amount of
the award. We disagree.

The plaintiff was required to prove that his disease was an
“occupational” disease under N.C.G.S. § 97-53(18) in order to es-
tablish that it was of a class which may be compensable under the
Workers’ Compensation Act, N.C.G.8. Ch. 97.! Having met this re-
quirement, the plaintiff still had the burden of proving that the
disease caused a disability under N.C.G.S. §§ 97-29 and 54 before

1. Byssinosis and chronic obstructive pulmonary disease are not among the
prima facie occupational diseases listed in N.C.G.S. § 97-53. Therefore, to be “oc-
cupational” under the catch-all provision of § 97-53(13), the plaintiff's disease must
be “(1) characteristic of persons engaged in the particular trade or occupation in
which the claimant is engaged; (2) not an ordinary disease of life to which the public
generally is equally exposed with those engaged in that particular trade or occupa-
tion; and (3) there must be ‘a causal connection between the disease and the [claim-
ant’s] employment.’” Rutledge v. Tultex Corp., 308 N.C. 85, 93, 301 S.E. 2d 359, 365
(1983), quoting Hansel v. Sherman Textiles, 304 N.C. 44, 52, 283 S.E. 24 101, 105-06
(1981); Booker v. Duke Medical Center, 297 N.C. 458, 468, 475, 256 S.E. 2d 189, 196,
200 (1979).
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an award of compensation could be granted. Morrison v. Burling-
ton Industries, 304 N.C. 1, 12-13, 282 S.E. 2d 458, 466-67 (1981);
Hall v. Chevrolet Co., 263 N.C. 569, 139 S.E. 2d 857 (1965).

The use of the word “compensable” in the conclusion that the
plaintiff had an occupational disease had a tendency to be confus-
ing. However, it is apparent to us that the conclusion was direct-
ed to and dispositive of only the question of whether the plaintiff
had an “occupational” disease —a disease which would entitle him
to compensation if he could show that it had disabled him within
the meaning of the Act. Therefore, the failure to except and
assign error to this conclusion only prevented the defendant from
contending on appeal that the disease was not an occupational
disease. It did not amount to a waiver of the right to bring for-
ward on appeal and argue other issues.

B.

{2) The plaintiff further contends that the defendant waived its
right to challenge the determination of partial disability since the
defendant did not preserve exception to the specific findings of
fact by the deputy commissioner. This argument is without merit.
The Commission is the fact-finding body. Watkins v. City of Wil
mington, 290 N.C. 276, 280, 225 S.E. 2d 577, 580 (1976). The de-
fendant excepted to and assigned as error both the Commission’s
adoption of specific findings of the deputy commissioner and the
Commission’s adoption and modification of the deputy commis-
sioner’s opinion and award. The exceptions and assignments were
sufficient to entitle the defendant to appellate review.

III.

{3 We next turn to the issue of whether the Commission erred
by concluding that the plaintiff is partially disabled by his occupa-
tional lung disease. The majority of the Court of Appeals held
that the plaintiff did not produce evidence sufficient to show that
he was not able to earn the same wages he had earned before his
injury and, as a result, failed to show that he was disabled within
the meaning of the Act. 78 N.C. App. 373, 375, 337 S.E. 2d 106,
108 (1985). We disagree.

In order to obtain compensation under the Workers’ Compen-
sation Act, the claimant has the burden of proving the existence
of his disability and its extent. Hilliard v. Apex Cabinet Co., 305
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N.C. 593, 290 S.E. 2d 682 (1982); Hall v. Chevrolet Co., 263 N.C.
569, 139 S.E. 2d 857 (1965). In cases involving occupational dis-
ease, N.C.G.S. § 97-54 provides that “disablement” is equivalent to
“disability” as defined by N.C.G.S. § 97-2(9). Booker v. Medical
Center, 297 N.C. 458, 256 S.E. 2d 189 (1979). N.C.G.S. § 97-2(9)
defines “disability” as the “incapacity because of injury to earn
the wages which the employee was receiving at the time of injury
in the same or any other employment.” To support a conclusion of
disability, the Commission must find: (1) that the plaintiff was in-
capable after his injury of earning the same wages he earned
before his injury in the same employment, (2) that the plaintiff
was incapable after his injury of earning the same wages he
earned before his injury in any other employment and (3) that the
plaintiff's incapacity to earn was caused by his injury. Hilliard,
305 N.C. at 595, 290 S.E. 2d at 683.

The Industrial Commission is the fact-finding body. Watkins
v. City of Wilmington, 290 N.C. 276, 280, 225 S.E. 2d 577, 580
(1976). In considering factual issues, the Commission’s responsibili-
ty is to judge the credibility of the witnesses and the weight to
be given to their testimony. Hilliard, 305 N.C. at 595, 290 S.E. 2d
at 683-84. The reviewing court’s inquiry is limited to two issues:
whether the Commission’s findings of fact are supported by com-
petent evidence and whether the Commission’s conclusions of law
are justified by its findings of fact. Hansel v. Sherman Textiles,
304 N.C. 44, 49, 283 S.E. 24 101, 104 (1981). When the Commis-
sion’s findings of fact are supported by competent evidence, they
are binding on the reviewing court in spite of the existence of
evidence supporting contrary findings. Walston v. Burlington In-
dustries, 304 N.C. 670, 677, 285 S.E. 2d 822, 827 (1982).

The Commission adopted the findings of fact and conclusions
of law of the deputy commissioner. The findings only barely satis-
fy the three-part test of Hilliard which must be met before the
Commission may conclude properly that a claimant is disabled.
We emphasize here that the findings of the deputy commissioner
adopted by the Commission should have been stated much more
specifically in the terms of the three parts of the Hilliard test.

The findings include a finding that the “[p]laintiff has been
unable to obtain employment in the cotton textile industry due to
his inability to pass the breathing test.” This finding is supported
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by competent evidence. Dr. Kelling testified that the combination
of the plaintiff's smoking habits and his byssinosis had resulted in
a twenty to thirty percent respiratory impairment. Dr. Kelling
opined that the plaintiff should not work in an environment con-
taining cotton or cotton dust. The plaintiff testified that he ap-
plied for jobs at several other textile mills. He was refused
employment at each of them after he took a breathing test. The
foregoing evidence supports the finding that the plaintiff was
unable to obtain employment in the cotton textile industry due to
his inability to pass the breathing test. Although neither the
deputy commissioner nor the Commission specifically so stated,
this amounted to a finding that the plaintiff was incapable of
earning the same wages he had earned before his injury in the
same employment —employment in the cotton textile industry.

The Commission also failed to make a finding specifically
stating that the plaintiff was incapable of earning the same wages
he had earned before his injury in any other employment. The
Commission did find, however, that exertion continued to cause
the plaintiff shortness of breath and that, due to his occupational
disease, the plaintiff should not be exposed to dust, fumes or
chemicals. The Commission also specifically found that since the
plaintiff had last worked for the defendant “he has been and re-
mains partially incapable of engaging in gainful employment.”
These findings, taken together with the Commission’s findings
with regard to the plaintiff's permanent physical impairment, his
age, limited education and job experience and efforts to secure
employment, were minimally sufficient to meet the second part of
the Hilliard test.

The defendant contends and the Court of Appeals held, how-
ever, that even if the findings were sufficient, the evidence was
insufficient to support a finding that the plaintiff was incapable of
earning the same wages he had earned before his impairment by
occupational disease in any other employment. We do not agree.

In considering whether the plaintiff is incapable of earning
the same wages at other employment, the Commission and the re-
viewing court must focus not on “whether all or some persons
with plaintiff's degree of injury are capable of working and earn-
ing wages, but whether plaintiff [him]self has such capacity.” Lit-
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tle v. Food Service, 295 N.C. 527, 531, 246 S.E. 2d 743, 746 (1978).
This Court recently stated:

If preexisting conditions such as the employee’s age, educa-
tion and work experience are such that an injury causes the
employee a greater degree of incapacity for work than the
same injury would cause some other person, the employee
must be compensated for the actual incapacity he or she suf-
fers, and not for the degree of disability which would be
suffered by someone younger or who possesses superior
education or work experience.

Peoples v. Cone Mills Corp., 316 N.C. 426, 441, 342 S.E. 2d 798,
808 (1986), citing Little v. Food Serwice, 295 N.C. 527, 532, 246
S.E. 2d 743, 746 (1978). See, 2 Larson, Workmen’s Compensation,
§ 57.61 (1983). See generally, Note, Workmen's Compensation—
Using Age, Education, and Work Experience to Determine Disa-
bility—Little v. Anson County Schools Food Service, 15 Wake
Forest L. Rev. 570 (1979).

From the opinion below, it is apparent that the majority of
the Court of Appeals failed to give proper consideration to char-
acteristies peculiar to the plaintiff. The evidence established that
the plaintiff had worked in the textile industry since the age of
sixteen —twenty-nine years. Although he completed the eighth
grade, the plaintiff could not read or write with any degree of
proficiency. The plaintiff testified that he could not read a news-
paper aloud or spell.

From twenty-nine years in the cotton textile mills, the plain-
tiff developed job skills unique to that industry. His lack of edu-
cation and limited work experience led to a specialization in the
cotton textile industry. His occupational disease now prevents
him from obtaining employment in that industry.

Although the evidence showed that the plaintiff engaged in
persistent and commendable efforts to obtain any type of employ-
ment at all which might be available, he was only able to secure a
job as a restaurant “bus boy” at the legal minimum wage and one
other brief job in construction work. The minimum wages the
plaintiff received in each of these positions were substantially
less than the wages he had earned while employed by the defend-
ant. The plaintiff's persistent efforts to obtain other employment
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met with no success. The wages received by a claimant after his
injury are strong but not conclusive evidence of his ability to
earn for purposes of determining whether he is disabled within
the meaning of N.C.G.S. § 97-2(9). Ashley v. Rent-A-Car Co., 271
N.C. 76, 85, 155 S.E. 2d 755, 762 (1967). See Peoples, 316 N.C. at
440, 342 S.E. 2d at 807.

The evidence presented was sufficient to support the finding
that the plaintiff “has been and remains partially incapable of en-
gaging in gainful employment” and that his occupational disease
combined with his age, limited education and work experience
“limit his ability to earn wages.” Therefore, the evidence was suf-
ficient to show that this plaintiff was unable to earn wages in
other employment equal to those he had earned while employed
by the defendant before his impairment by his occupational dis-
ease.

The evidence also supported the Commission’s finding of the
third Hilliard factor: that the plaintiff’s incapacity to earn was
caused by his injury. The medical testimony established that the
plaintiff suffered from byssinosis and chronic obstructive lung dis-
ease as a result of twenty-nine years of smoking and exposure to
cotton dust. The evidence also tended to show that the combina-
tion of his respiratory impairment and personal characteristics of
age, education, and work experience had produced a partial in-
capacity to earn wages at the same or other employment equal to
those he had earned before his injury. Such evidence was suffi-
cient to support the finding that the plaintiff's inability to earn
was a result of his occupational disease.

The evidence was sufficient to support the findings required
by N.C.G.S. § 97-2(9) and Hilliard. 305 N.C. at 595, 290 S.E. 2d at
683. The Commission’s findings and its conclusion that the plain-
tiff was partially disabled were without error. The decision of the
Court of Appeals to the contrary was error.

Iv.

[41 The deputy commissioner awarded the plaintiff weekly com-
pensation, not to exceed 300 weeks, equal to two-thirds of the dif-
ference between his average weekly wage when he last worked
for the defendant and the average weekly wage which he re-
ceived thereafter when he worked at the legal minimum wage.
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This award by the deputy commissioner would have resulted in
compensation of $41.94 a week to the plaintiff. The Commission
modified the award to a full compensation rate of $131.27 a week
when the plaintiff was unable to find gainful employment, not to
exceed 300 weeks. The modified award also provided, however,
that the plaintiff was to receive only $41.94 a week for the five
week period when he earned the legal minimum wage working at
the restaurant. We find error in the Commission’s method of set-
ting the amount of the award.

The social policy behind the Workers’ Compensation Act is
twofold. First, the Act provides employees swift and certain com-
pensation for the loss of earning capacity from accident or occupa-
tional disease arising in the course of employment. Pleasant v.
Johnson, 312 N.C. 710, 712, 325 S.E. 2d 244, 246 (1985); Barnhardt
v. Yellow Cab Co., 266 N.C. 419, 427, 146 S.E. 2d 479, 484 (1966).
Second, the Act insures limited liability for employers. Id.
Although the Act should be liberally construed to effectuate its
intent, the courts cannot judicially expand the employer’s liability
beyond the statutory parameters. Rorie v. Holly Farms Poultry
Co., 306 N.C. 706, 709, 295 S.E. 2d 458, 461 (1982),

The Act provides compensation for the loss of wage-earning
ability. N.C.G.S. § 97-2(9) (1985). “Compensation must be based
upon the loss of wage earning power rather than the amount actu-
ally received.” Hill v. Dubose, 234 N.C. 446, 447-48, 67 S.E. 2d 371,
372 (1951).

Although the Commission concluded that the plaintiff was
permanently partially disabled, it awarded him compensation
based upon a total loss of wage earning ability. The Commission
reduced his compensation only for the few weeks he actually
worked at the restaurant. The Commission justified this award by
stating that in its opinion N.C.G.S. § 97-30 required that the plain-
tiff be awarded undiminished compensation for those periods
when his permanent partial disability prevented him from finding
any gainful employment. We find the Commission’s award self-
contradictory in this regard.

The plaintiff's partial disability could not have made him to-
tally unable to earn wages. If he was partially incapable of earn-
ing wages, then he must have been partially capable of earning
some, albeit diminished, wages. To the extent the plaintiff was
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partially able to earn wages, he received a windfall when he was
awarded compensation at a rate equal to two-thirds of his entire
average weekly wage before his injury.

The evidence in this case tended to show that after failing to
obtain employment in the cotton textile industry, the plaintiff
made an earnest and highly commendable search for other em-
ployment. He applied for work as a garbage man, truck driver,
cashier, tile layer and duck chiller, but in each case was unsuc-
cessful. He was able to obtain a permanent job with a restaurant
at the minimum wage and was released from that employment
only because business conditions resulted in the restaurant going
out of business.? Such evidence supported the findings and conclu-
sions of the deputy commissioner and the Commission to the ef-
fect that the plaintiff was able to carry out the duties of at least
some permanent positions paying the legal minimum wage and
available under normally prevailing market conditions. See gener-
ally, Peoples, 316 N.C. 426, 342 S.E. 2d 798 (1986). Therefore, his
failure to secure such a position must be attributed to the general
market conditions prevailing at the time he sought work and not
to conditions peculiar to him or to the lack of such positions under
normally prevailing market conditions. Id.

Having adopted the deputy commissioner’s findings of fact
and conclusions of law as its own, the Commission was required in
this case to enter an award setting the plaintiff's compensation at
two-thirds of the difference between his average wage of $196.91
a week while working for the defendant and the minimum wage
of $134.00 a week which he received thereafter—an award of
$41.94 per week, not to exceed 300 weeks.

2. The plaintiff urges this Court to adopt the doctrine of the “odd-lot” worker.
Under the “odd-lot” doctrine, “total disability may be found in the case of workers
who, while not altogether incapacitated for work, are so handicapped that they will
not be employed regularly in any well-known branch of the labor market.” 2 Larson
Workmen’s Compensation § 57-51 (1983). Under this doctrine, if the claimant
establishes a prima facie case that he is an odd-lot worker, the burden then shifts
to the employer to show the existence of work that is regularly available to the
claimant, Id.

We decline to consider the “odd-lot” doctrine at this time for two reasons.
First, the issue is not properly presented on appeal. Second, even if adopted, the
evidence in the present case would not seem to require application of the doctrine.
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V.

[5] The defendant assigns as error the Court of Appeals’ inter-
locutory order filed 28 January 1985 denying its motion to re-
mand for newly discovered evidence. The defendant says that the
plaintiff became employed on 13 February 1984 earning wages of
$170.00 a week which were subsequently raised to $220.00 a
week. The defendant contends that this new evidence is relevant
to the issue of earning capacity and that a new hearing should be
granted upon the grounds of newly discovered evidence. Mc-
Culloch v. Catawba College, 266 N.C. 513, 146 S.E. 2d 467 (1966).

The Court of Appeals did not err by denying the motion to
remand. The Act sets forth a procedure to follow when a change
of conditions has occurred. It provides in pertinent part:

Upon its own motion or upon the application of any par-
ty in interest on the grounds of a change in condition, the In-
dustrial Commission may review any award, and on such
review may make an award ending, diminishing, or increasing
the compensation previously awarded . . . .

N.C.G.S. § 97-47 (1985). The defendant may utilize the avenue of
review provided by the Act in seeking diminution of the award
upon the ground of a change of conditions.

For the foregoing reasons, we affirm the Court of Appeals’
denial of the defendant’s motion to remand for newly discovered
evidence. We reverse the decision of the Court of Appeals revers-
ing the Commission’s opinion and award and denying the plaintiff
compensation on the ground of insufficiency of the evidence. This
case is remanded to the Court of Appeals with instructions that it
be further remanded to the Commission for the entry of an award
consistent with this opinion.

Affirmed in part, reversed in part and remanded with in-
structions.
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STATE OF NORTH CAROLINA v. RICHARD LEWIS JOHNSON

No. 124A85
(Filed 2 July 1986)

1. Constitutional Law § 31— poisoning with insecticide—failure to appoint
medical expert for defendant—no error
The trial court did not err by denying defendant’s motion to appoint a
medical expert to assist in the preparation of his defense to a prosecution for
the murder of his daughter where defendant merely asserted that an expert
was needed to analyze all available information and possibly to testify on his
behalf but failed to set out a particularized need for a medical expert; defend-
ant acknowledged that he received before trial a letter from the Director of In-
dustrial Medicine for the corporation which manufactured the poison that
killed his daughter and that the doctor reviewed the medical records in ques-
tion, provided a great deal of expert information, and offered to answer any
questions defense counsel might have; and trial counsel showed great skill and
knowledge in cross-examining the State’s medical and chemical experts.
N.C.G.S. § 7A-450(b).

2. Constitutional Law § 63— death-qualified jury —not unconstitutional

The practice of death qualifying the jury does not violate the federal con-
stitution.

3. Homicide § 4.1 - murder by poison, lying in wait, imprisonment, starving, tor-
ture—intent to kill not an element

In a prosecution for murder by poisoning, the trial court was not required

to instruct the jury on intent to kill because intent to kill is not an element of

first degree murder where the homicide is carried out by poison, lying in wait,
imprisonment, starving, or torture.

4. Homicide § 30.1— murder by peison—automatically first degree—failure to
submit second degree—no error

The trial court in a prosecution for first degree murder by poisoning did
not err by failing to instruct the jury on second degree murder based on the
possibility that the jury could have found that defendant administered the
poison with the intent to injure the victim but without an intent to kill. Intent
to kill is not necessary to constitute the crime of first degree murder when the
murder was allegedly committed by means of poison; moreover, the only evi-
dence to negate the elements of first degree murder was defendant's denial
that he committed the offense.

5. Homicide § 30.3— murder by insecticide —failure to submit involuntary man-
slaughter —no error
In a prosecution for first degree murder by poisoning, defendant was not
entitled to have involuntary manslaughter submitted to the jury where the
State’s evidence was sufficient to fully satisfy his burden of proving each ele-
ment of first degree murder and there was no other evidence to negate those
elements other than defendant’s denial that he committed the offense.
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BEFORE Lamm, J., at the 26 November 1984 Criminal Session
of Superior Court, MADISON County, defendant was convicted of
first-degree murder. Finding no evidence of any of the ag-
gravating factors set out in N.C.G.S. § 15A-2000(e) which would
support the imposition of the death penalty, the trial judge ter-
minated the proceeding without a sentencing phase and imposed a
sentence of life imprisonment. The defendant appeals as a matter
of right pursuant to N.C.G.S. § TA-27(a). Heard in the Supreme
Court 17 April 1986.

Lacy H. Thornburg, Attorney General, by David Roy Black-
well, Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Gordon
Widenhouse, Assistant Appellate Defender, for defendant-appel-
lant.

MEYER, Justice.

The State's evidence tended to show that the defendant and
his wife, Brenda Johnson, separated in March 1984, and the de-
fendant retained custody of the two children born of the mar-
riage. The separation was less than amicable. At one point, the
defendant and Mrs. Johnson engaged in a heated confrontation
concerning Mrs. Johnson's access to the children. On that occa-
sion, the defendant asked Mrs. Johnson if she “remembered Jim
Ward and what he done to his family.” Mrs. Johnson testified
that, approximately ten years earlier, Ward had killed his chil-
dren and then committed suicide. Mrs. Johnson stated that the
defendant threatened to do the same thing.

In June 1984, the defendant lived in Hot Springs, North Caro-
lina, with his eleven-year-old son, Christopher, and his five-year-
old daughter, Joyce. In early June 1984, Christopher Johnson was
brought to Asheville Memorial Mission Hospital. At the time of
the admission, Christopher was sweating profusely, his pupils
were pinpointed, his chest muscles were fluctuating violently, and
his speech was slurred. He was diagnosed as suffering from or-
ganophosphate poisoning. An antidote was administered, and
Christopher soon began to recover. He was released the following
day.
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On 15 June, Joyce Johnson was brought to Asheville Memo-
rial Mission Hospital suffering from nausea, abdominal pain,
headaches, and pain during urination. She was diagnosed as suf-
fering from a urinary tract infection, and the doctor prescribed an
antibiotic which was described as a sweet-odored, dark-orange lig-
uid.

On the morning of 17 June 1984, the defendant told Chris-
topher to look after Joyce while he went into town. The defend-
ant then gave Joyce a teaspoon of white liquid. Christopher
testified at trial that the liquid which the defendant administered
to Joyce had an odor similar to bug poison. The defendant then
proceeded to town. A few minutes after the defendant’s depar-
ture, Joyce became very ill. White foam was coming from her
mouth, her stomach was growling, she was staggering, and her
conversation made no sense at all. Christopher stated that Joyce
eventually laid down on the bed and stopped moving.

Meanwhile, the defendant went to the cafe in Hot Springs
and ate breakfast. As he was leaving, he approached a local
emergency medical technician (E.M.T.) who was also in the cafe.
The defendant asked the E.M.T. where the town ambulance was
located. The E.M.T. responded that the ambulance was in the
garage next to the ambulance hut in order to be painted. The
EM.T. then inquired as to why the defendant was concerned
about the whereabouts of the ambulance. The defendant simply
responded, “I might need it later.” The defendant then left the
cafe.

Upon his return home, the defendant was made aware of
Joyce’s illness. He immediately took her to the ambulance hut in
Hot Springs. The E.M.T.s placed Joyce in the ambulance and pro-
ceeded to Asheville. The defendant and Christopher followed in a
pickup truck. Near the Madison County-Buncombe County line,
Joyce was transferred to a Buncombe County ambulance which
took her to Asheville Memorial Mission Hospital.

The ambulance arrived at the hospital shortly before 10:00
a.m. Dr. Thomas Howald testified that upon arrival Joyce was not
breathing and had no pulse. She was foaming at the mouth, and
her pupils were pinpointed. Dr. Howald stated that the bubblous
secretions or foam had an odor which he associated with an
organophosphate insecticide such as Malathion or Diazinon. He
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detected the same odor in her vomitus. Dr. Howald further testi-
fied that an organophospate poison is the only type of poison that
would cause the symptoms which he observed. He also opined
that the poison was introduced into Joyce's system orally as op-
posed to being absorbed through the skin. Dr. Howald was also of
the opinion that in order for Joyce to exhibit the symptoms that
he observed, she would have had to orally ingest the poison
within thirty minutes to two hours of the onset of the symptoms.
He also stated that the symptoms he observed could not have
been the result of a periodie, chronic exposure to organophos-
phate poisoning.

Despite a valiant effort by medical personnel to reverse the
effects of the poison, Joyce suffered irreversible brain death. Life
support systems were withdrawn on the afternoon of 20 June
1984, and Joyce died approximately thirty minutes later without
ever regaining consciousness.

Tim Ramsey, a friend of the defendant, testified that he had
a conversation with the defendant at the hospital on 20 June
1984, He testified that the defendant told him that the doctors
had said Joyce “had got in some kind of poisoning.” Ramsey
stated that the defendant offered to take him to his house and
show him what Joyce ‘“had gotten into.” He also testified that the
defendant said half a teaspoon of the poison would kill a person.
Ramsey further testified that approximately one month after the
defendant and his wife separated, the defendant told him that he
“would rather see the kids in hell as his wife have them.”

On the afternoon of 20 June 1984, Dr. David Biggers, a pa-
thologist at Asheville Memorial Mission Hospital, performed an
autopsy on the body of Joyce Johnson. He testified that, in his
opinion, Joyce's death was caused by extensive swelling of and
softening of the brain. Dr. Biggers further testified that this opin-
ion would be consistent with a finding of death resulting from or-
ganophosphate poisoning.

John Neal, a supervising chemist with the Occupational
Health Pesticide Unit of the Public Health Laboratory of North
Carolina, testified for the State. He analyzed a stomach fluid sam-
ple which was taken from Joyce Johnson upon her arrival at
Asheville Memorial Mission Hospital. Mr. Neal testified that the
sample contained 18.9 micrograms of Diazinon per gram of liquid.
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Dr. Page Hudson, Chief Medical Examiner for the State of
North Carolina, testified for the State. He testified that Diazinon
is an organophosphate poison that may be introduced into the
body through oral ingestion or absorption through the skin. He
stated, however, that his experience and training indicated
Diazinon poisoning could cause serious illness or death only when
it had been orally ingested. Dr. Hudson was of the opinion that a
teaspoon of Diazinon, administered orally, would be fatal to a
child of Joyce’s age and size. Dr. Hudson also testified that the
various symptoms exhibited by Joyce and noted by Christopher
Johnson, the E.M.T.s, and medical personnel at the hospital were
consistent with organophosphate poisoning. He also agreed with
Dr. Biggers' opinion that Joyce's death was caused by brain
damage resulting from organophosphate poisoning.

The defendant testified on his own behalf. He stated that in
early June 1984, he sprayed his house with Malathion in order to
alleviate an insect problem. The insecticide which was left over
was placed in a container and left on the back porch.

The defendant further testified that on the morning of 17
June 1984, he woke up his two children and prepared to go into
town to get some gas. When Joyce acted as though she was not
feeling well, the defendant was reminded that she was on medica-
tion. The defendant stated that he went to the refrigerator, got
the bottle of medicine, and gave Joyce a teaspoonful. He then pro-
ceeded to town. He admitted asking the E.M.T. in the cafe about
the whereabouts of the ambulance, but he indicated that he did so
merely out of curiosity after observing that it was not parked in
its usual location. The defendant denied telling Tim Ramsey that
he had any poison at his house. He also denied making the state-
ment attributed to him by his wife in which he threatened to kill
his children and himself. The defendant testified that he loved
Joyce and Christopher, and he denied administering poison to
Joyce.

Leroy Johnson, the defendant’s father, testified that he took
Christopher to the hospital when he became sick in early June.
Mr. Johnson told the doctor that Christopher had entered the
house immediately after it had been sprayed for insects. The doc-
tor asked if there was any of the insecticide remaining. Mr.
Johnson said yes and brought the container to the hospital. He



198 IN THE SUPREME COURT [317

State v. Johnson

testified that he never saw the container again. The defendant’s
mother testified that after Christopher was poisoned, the defend-
ant scrubbed the entire house in an effort to remove all traces of
the poison. Carol Johnson, the defendant’s sister-in-law, testified
that she was present during the confrontation during which the
defendant was alleged to have threatened to kill his children.
Carol Johnson testified that the defendant made no statement
with regard to a “Ward man from Hot Springs.” The defense also
produced several witnesses who testified that the defendant had
a good relationship with his children.

The jury found the defendant guilty of first-degree murder.

[1] The defendant initially argues that the trial court erred in
denying his motion to appoint a medical expert to assist in the
preparation of his defense. The defendant contends that such an
expert would have aided in the investigation and preparation of
his trial through the evaluation of medical reports, the autopsy
results and samples, and the prevailing scientific data on organo-
phosphate poisons. Defendant contends that the denial of the mo-
tion deprived him of his right to a fair trial. We conclude that the
trial court did not err in denying this motion.

Under N.C.G.S. § TA-450(b), the State must provide an in-
digent defendant “with counsel and the other necessary expenses
of representation.” We have interpreted this provision to require
the appointment of expert assistance only upon a showing by the
defendant that: (1) he will be deprived of a fair trial without the
expert assistance, or (2) there is a reasonable likelihood that it
will materially assist him in the preparation of his defense. E.g.,
State v. Watson, 310 N.C. 384, 312 S.E. 2d 448 (1984); State v.
Oliver, 309 N.C. 326, 307 S.E. 2d 304 (1983); State v. Gray, 292
N.C. 270, 233 S.E. 2d 905 (1977).

As noted by the defendant, the United States Supreme Court
has recently addressed the question of appointment of experts to
assist indigent defendants. In Ake v. Oklakoma, --- U.S. ---, 84
L.Ed. 2d 53 (1985), the Supreme Court was faced with the issue of
whether an indigent defendant was constitutionally entitled to
the services of an appointed psychiatrist. The Court stated that
three factors were relevant to the resolution of the question: (1)
the private interest that will be affected by the State, (2) the
governmental interest that will be affected if the expert assist-
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ance is to be provided, and (3) the probable value of the assistance
that is sought and the risk of an erroneous deprivation of the af-
fected interest if the assistance is not provided. Id. at ---, 84
L.Ed. 2d at 62. After applying these factors, the Court held that
when a defendant makes an ex parte threshold showing to the
trial court that his sanity is likely to be a significant factor in his
defense, the federal constitution requires the State to provide a
psychiatric expert to examine the defendant and to assist in the
evaluation, preparation, and presentation of the defense. Id. at
---, 84 L.Ed. 24 at 66. The defendant argues that application of
the factors enunciated in Ake leads to the conclusion that the
trial court’s refusal to appoint a medical expert in his case vio-
lated his right to due process. We do not agree.

The Supreme Court explicitly limited the holding in Ake to
those cases where “a defendant demonstrates to the trial judge
that his sanity at the time of the offense is to be a significant fac-
tor at trial.” Id. at ---, 84 L.Ed. 2d at 66. This requirement of a
threshold showing of specific necessity was subsequently reaf-
firmed by the Court in Caldwell v. Mississippt, --- U.S. ---, 86
L.Ed. 2d 231 (1985), and is consistent with decisions of this Court
holding that the denial of a motion for appointment of an expert
is proper where the defendant has failed to show a particularized
need for the requested expert. E.q., State v. Artis, 316 N.C. 507,
342 S.E. 2d 847 (1986). In his motion seeking the appointment of a
medical expert, the defendant merely asserted that an expert was
needed to analyze all available information and to possibly testify
on his behalf. He failed to set out any facts evidencing a specific
or particularized need for a medical expert. We are therefore un-
able to say that the trial court erred in denying the motion.

Furthermore, in his brief before this Court, the defendant
candidly acknowledges that prior to trial, his mother received a
letter from Dr. Edgar Flint, Director of Industrial Medicine for
CIBA-GEIGY Corporation, a manufacturer of Diazinon. This letter
discloses that Dr. Flint was provided with and reviewed the medi-
cal records in question. In the letter, Dr. Flint provided a great
deal of expert information and offered to answer any further
questions that defense counsel might have. It is therefore ap-
parent that notwithstanding the trial court’s denial of the motion,
the defendant did in fact receive assistance from a medical expert
and had the opportunity for continued access to such expert as-
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sistance. Finally, we note that trial counsel showed great skill and
knowledge in cross-examining the State’s medical and chemical
experts. (E.g., defense counsel cross-examined several of the
State's medical witnesses concerning the possibility that Joyce
may have suffered from a hereditary cholinesterase deficiency
which may have rendered her more susceptible to organophos-
phate poisoning than would otherwise be the case.) For the rea-
sons set out above, this assignment of error is overruled.

[2] The defendant next argues that the practice of “death quali-
fying” the jury prior to the guilt phase of his trial violates the
federal constitution on the grounds that it results in the selection
of a jury biased in favor of the prosecution on the issue of guilt
and which is not composed of a cross-section of the community. In
the recent case of Lockhart v. McCree, --- U.S. ---, 90 L.Ed. 2d
137 (1986), the United States Supreme Court held that the federal
constitution does not prohibit the removal for cause, prior to the
guilt-innocence determination phase of a capital trial, of prospec-
tive jurors whose opposition to the death penalty is so strong
that it would substantially impair the performance of their duties
as jurors at the sentencing phase of the trial. This assignment of
error is overruled.

[8] The defendant’s next argument relates to the instructions
given to the jury by the trial court. The trial judge instructed the
jury in pertinent part:

Now, Members of the Jury, I charge that for you to find
the Defendant guilty of first degree murder by means of
poison, the State must prove three things beyond a reason-
able doubt: FIRST, that the Defendant intentionally caused
poison to be placed into or to enter the body of Joyce
Johnson. A poison is a substance which is likely to cause
death by a chemical reaction when placed into or caused to
enter the body of a human being.

Intent is a mental attitude which is seldom provable by
direct evidence. It must ordinarily be proved by circum-
stances from which it may be inferred. You arrive at the in-
tent of a person by such just and reasonable deductions from
the circumstances proven as a reasonably prudent person
would ordinarily draw therefrom.
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SECOND, the State must prove that the Defendant did
this with malice. Malice means not only hatred, ill-will or
spite as it is ordinarily understood, to be sure that is malice,
but it also means that condition of mind which prompts a per-
son to take the life of another intentionally or to intentionally
inflict serious injury upon another, which proximately results
in her death without just cause, excuse or justification. Or to
wantonly act in such a manner as to manifest depravity of
mind, a heart devoid of sense of social duty and a callous
disregard for human life.

And THIRD, the State must prove that the poisoning was
a proximate cause of Joyce Johnson’s death. A proximate
cause is a real cause, a cause without which Joyce Johnson’'s
death would not have occurred.

So, I finally charge you, Members of the Jury, that if you
find from the evidence beyond a reasonable doubt that on or
about June 17th, 1984, Richard Johnson intentionally ad-
ministered Diazinon to Joyce Johnson by mouth, thereby
proximately causing her death, and that he acted with malice,
it would be your duty to return a verdict of guilty of first
degree murder by means of poison.

The defendant contends that the trial court committed reversible
error by failing to specifically instruct the jury that in order to
return a conviction for first-degree murder, it was required to
find that he possessed the specific intent to kill Joyce at the time
the poison was administered. In order to resolve this issue, we
find it necessary to review certain fundamental principles con-
cerning first-degree murder.

N.C.G.S. § 14-17 provides:

§ 14-17. Murder in the first and second degree defined; pun-
ishment.

A murder which shall be perpetrated by means of poi-
son, lying in wait, imprisonment, starving, torture, or by any
other kind of willful, deliberate, and premeditated killing, or
which shall be committed in the perpetration or attempted
perpetration of any arson, rape or a sex offense, robbery, kid-
napping, burglary, or other felony committed or attempted
with the use of a deadly weapon shall be deemed to be mur-
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der in the first degree, and any person who commits such
murder shall be punished with death or imprisonment in the
State’s prison for life as the court shall determine pursuant
to G.S. 15A-2000. All other kinds of murder, including that
which shall be proximately caused by the unlawful distribu-
tion of opium or any synthetic or natural salt, compound,
derivative, or preparation of opium when the ingestion of
such substance causes the death of the user, shall be deemed
murder in the second degree, and any person who commits
such murder shall be punished as a Class C felon.

In State v. Strickland, 307 N.C. 274, 298 S.E. 2d 645 (1983), we in-
terpreted this statute as separating first-degree murder into four
distinct classes as determined by the proof: (1) murder perpe-
trated by means of poison, lying in wait, imprisonment, starving,
or torture; (2) murder perpetrated by any other kind of willful,
deliberate, and premeditated killing; (3) murder committed in the
perpetration or attempted perpetration of certain enumerated
felonies; and (4) murder committed in the perpetration or attemp-
ted perpetration of any other felony committed or attempted with
the use of a deadly weapon.

First-degree murder has been historically defined in this
State as the unlawful killing of a human being with malice and
with premeditation and deliberation. E.g., State v. Pridgen, 313
N.C. 80, 326 S.E. 2d 618 (1985); State v. Calloway, 305 N.C. 747,
291 S.E. 2d 622 (1982); State v. Lamm, 232 N.C. 402, 61 S.E. 2d
188 (1950); State v. Utley, 223 N.C. 39, 25 S.E. 2d 195 (1943); State
v. Payne, 213 N.C. 719, 197 S.E. 573 (1938). However, this defini-
tion is not entirely correct, as it is well established that the pros-
ecution need not show premeditation and deliberation in order to
obtain a conviction for first-degree murder under the felony-
murder rule. State v. Wall, 304 N.C. 609, 286 S.E. 2d 68 (1982);
State v. Swift, 290 N.C. 383, 226 S.E. 2d 652 (1976).

Numerous cases also hold that a specific intent to kill is an
essential element of first-degree murder. E.g., State v. Lowery,
309 N.C. 763, 309 S.E. 2d 232 (1983); State v. Jones, 303 N.C. 500,
279 S.E. 2d 835 (1981); State v. Mitchell, 288 N.C. 360, 218 S.E. 2d
332 (1975), death sentence vacated, 428 U.8. 904, 49 L.Ed. 2d 1210
(1976); State v. Wilson, 280 N.C. 674, 187 S.E. 2d 22 (1972); State
v. Hamby, 276 N.C. 674, 174 S.E. 2d 385 (1970), death sentence
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vacated, 408 U.S. 937, 33 L.Ed. 2d 754 (1972). Once again, this is
not completely correct, as it is well established that a homicide
committed during the perpetration or attempted perpetration of a
felony is first-degree murder without regard to whether the death
was “intended.” E.g., State v. Swift, 290 N.C. 383, 226 S.E. 2d 652;
State v. Shrader, 290 N.C. 253, 225 S.E. 2d 522 (1976); State v.
Thompson, 280 N.C. 202, 185 S.E. 2d 666 (1972); State v. Maynard,
247 N.C. 462, 101 S.E. 2d 340 (1958},

In State v. Strickland, 307 N.C. 274, 298 S.E. 2d 645, we
stated that when a homicide is perpetrated by means of poison,
lying in wait, imprisonment, starving, or torture, the law conclu-
sively presumes that the murder was committed with premedita-
tion and deliberation. In a concurring opinion, Justice Mitchell
took issue with this statement. He felt that “when a homicide is
perpetrated by means of poison, lying in wait, imprisonment,
starving or torture, the law does not presume, conclusively or
otherwise, that the murder was carried out with premeditation
and deliberation. Instead, the presence or absence of premedita-
tion and deliberation is irrelevant.” Id. at 306, 298 S.E. 2d at 663.
We belatedly conclude that Justice Mitchell's well-reasoned view
was correct and now hold that premeditation and deliberation is
not an element of the crime of first-degree murder perpetrated by
means of poison, lying in wait, imprisonment, starving, or torture.
Likewise, a specific intent to kill is equally irrelevant when the
homicide is perpetrated by means of poison, lying in wait, im-
prisonment, starving, or torture; and we hold that an intent to kill
is not an element of first-degree murder where the homicide is
carried out by one of these methods. Cases from other jurisdic-
tions support this view. See People v. Thomas, 41 Cal. 2d 470, 261
P. 2d 1 (1953); State v. Thomas, 135 Iowa 717, 109 N.W. 900 (1906);
State v. Wagner, 78 Mo. 644, 47 Am. Rep. 131 (1883); Rupe v.
State, 42 Tex. Cr. R. 477, 61 S.W. 929 (1901). But see State v.
Farmer, 156 Ohio St. 214, 102 N.E. 2d 11 (1951). Since the intent
to kill is not an element of the crime of first-degree murder when
the murder is perpetrated by means of poison, the trial court was
not required to instruct the jury on intent to kill.

We acknowledge that there is language in several prior opin-
ions of this Court which intimates that in cases involving death
by means of poison, the prosecution is still required to come for-
ward with evidence showing an intent to kill in order to obtain a
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conviction for first-degree murder. See, e.g., State v. Barfield, 298
N.C. 306, 259 S.E. 2d 510 (1979). In Barfield, the defendant was
charged with first-degree murder by poison. We held that evi-
dence that the defendant had poisoned other individuals was ad-
missible on the basis that “[sJuch evidence is clearly relevant in a
prosecution for first-degree murder in that the state must prove a
specific intent to kill if it is to win a conviction.” Id. at 328, 259
S.E. 2d at 529. We also note that the pattern jury instruction for
first-degree murder by means of poison includes a specific instruec-
tion requiring the jury to find that the defendant administered
the poison with the intent to kill the viectim. N.C.P.I.—Crim.
206.12 at 3 (1978). Nevertheless, we hold that when the State pro-
ceeds upon a theory of first-degree murder perpetrated by means
of poison, the State is not required to come forward with evi-
dence tending to show that the defendant possessed the intent to
kill the vietim, and the trial judge should not instruct the jury
that it is required to find such an intent as a prerequisite for
returning a conviction for first-degree murder.

When a murder is committed during the commission of a fel-
ony, the murder is first degree even if all of the evidence pre-
sented tends to show only an intent to injure. The rule is no
different when the murder is committed by means of poison—the
murder is first degree even if all the evidence presented tends to
show only an intent to make the victim ill. In the case before us,
the only contention of the defendant is that he did not administer
the poisonous substance at all.

[4] The defendant also contends that the trial court erred by
failing to instruct the jury on second-degree murder based on the
possibility that the jury could have found that he administered
the poison with the intent to injure the victim but without an in-
tent to kill. However, as discussed above, an intent to kill is not
necessary to constitute the crime of first-degree murder when the
murder was allegedly committed by means of poison. Any murder
committed by means of poison is automatically first-degree mur-
der. Furthermore, a defendant is entitled to have a lesser-in-
cluded offense submitted to the jury only when there is evidence
to support it. Id.; State v. Shaw, 305 N.C. 327, 289 S.E. 2d 325
(1982); State v. Duboise, 279 N.C. 73, 181 S.E. 2d 393 (1971). The
defendant emphatically and repeatedly testified that on the morn-
ing of 17 June, he gave Joyce a teaspoon of medicine and that at
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no time did he administer Diazinon to his daughter. If the State’s
evidence is sufficient to fully satisfy its burden of proving each
element of the greater offense and there is no evidence to negate
these elements other than the defendant’s denial that he commit-
ted the offense, the defendant is not entitled to an instruction on
a lesser offense. See State v. Strickland, 307 N.C. 274, 298 S.E. 2d
645. The evidence in this case supported each element of the
charged crime of first-degree murder. The only evidence to
negate these elements was the defendant’s denial that he had
committed the offense. The trial court did not err by refusing to
instruct the jury on second-degree murder.

[5] Finally, the defendant argues that the trial court erred by
failing to instruct the jury on the lesser-included offense of in-
voluntary manslaughter. We do not agree.

Involuntary manslaughter is a lesser-included offense of
murder. State v. Greene, 314 N.C. 649, 336 S.E. 2d 87 (1985); State
v. Mercado, 314 N.C. 659, 336 S.E. 2d 87 (1985). As noted above, a
defendant is entitled to have a lesser-included offense submitted
to the jury only when there is evidence to support it. State .
Strickland, 307 N.C. 274, 298 S.E. 2d 645. Involuntary manslaugh-
ter has been defined as the unlawful and unintentional killing of
another without malice which proximately results from an unlaw-
ful act not amounting to a felony nor naturally dangerous to
human life, or by an act or omission constituting culpable negli-
gence. E.g., State v. Watson, 310 N.C. 384, 312 S.E. 2d 448; State
v. Bondurant, 309 N.C. 674, 309 S.E. 2d 170 (1983). The defendant
notes that a great deal of evidence was elicited as to the dif-
ferences in the odor and appearance of organophosphate poison
and the medicine which had been prescribed for Joyce. He argues
that based on this evidence, the jury could find that he was
culpably negligent in administering the insecticide instead of the
medicine. This contention, however, ignores the fact, alluded to
above, that the defendant testified that he gave the victim
medicine and did not at any time either by design or by mistake
administer insecticide to his daughter. Since the State’s evidence
was sufficient to fully satisfy its burden of proving each element
of first-degree murder and there was no other evidence to negate
these elements other than the defendant’s denial that he commit-
ted the offense, the defendant was not entitled to an instruction
on the lesser-included offense of involuntary manslaughter. See
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State v. Strickland, 307 N.C. 274, 298 S.E. 2d 645. This assign-
ment of error is overruled.

The defendant received a fair trial, free from prejudicial er-
ror.

No error.

KENNETH LITTLE, EMPLOYEE v. PENN VENTILATOR COMPANY, EMPLOYER,
AND HOME INSURANCE COMPANY, CARRIER

No. 398PAS85
(Filed 2 July 1986)

1. Master and Servant § 75— workers’' compensation — future medical expenses —
effect a cure or give relief

Under N.C.G.S. § 97-25, awards for expenses for future medical treat-
ments are appropriate when such treatments are required to “effect a cure” or
“give relief” even if they will not lessen the period of disability.

2. Master and Servant § 75— workers’ compensation—meaning of “relief”

“Relief” within the meaning of N.C.G.S. § 97-25 embraces not only an af-
firmative improvement toward an injured employee’s health but also the
prevention or mitigation of further decline in that health due to the compen-
sable injury.

3. Master and Servant § 75— workers’ compensation —medical expenses to “give
relief”

Future expenses which will be incurred to monitor an employee’s medical

condition are reasonably required to “give relief” if there is a substantial risk
that the employee’s condition may take a turn for the worse.

4. Master and Servant § 75— workers' compensation—award of future medical
expenses
Where the Industrial Commission made findings of fact supported by com-
petent evidence that plaintiff faces a substantial risk of future medical com-
plications from an eye injury, including loss of vision, future treatments to
monitor his condition are reasonably required to give relief, and an award of
future medical expenses for such purpose was proper.

5. Master and Servant § 73.1— compensation for eye injury —applicable statute

Plaintiff's eye injury was compensable under N.C.G.S. § 97-31(24) rather
than under subsections (16) and (19) where plaintiff did not lose the injured eye
or suffer any loss of vision.
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6. Master and Servant § 69— compensation under N.C.G.S. § 97-31(24) — discre-
tion of Industrial Commission

By employing the word “may” in N.C.G.S. § 97-31(24), the Legislature in-
tended to give the Industrial Commission discretion whether to award compen-
sation under that section. However, if the Commission does make an award, it
must make a proper and equitable one.

7. Master and Servant § 69— amount of compensation —discretion of Industrial
Commission

The decision regarding the amount of compensation awarded under
N.C.G.S. § 97-31(24) rests in the sound discretion of the Industrial Commission,
and its decision will not be overturned on appeal absent an abuse of discretion
on its part.

8. Master and Servant § 73.1— amount of compensation for eye injury

An award of $2,500 for a serious, permanent eye injury was proper and
equitable where the injury places plaintiff at great risk for future complica-
tions but he has not yet suffered any loss of vision or decrease in earning
capacity.

ON plaintiff’'s petition for further review pursuant to N.C.G.S.
§ TA-31 of a decision of the Court of Appeals, 75 N.C. App. 92,
330 S.E. 2d 276 (1985), affirming a workers’ compensation award
by the Industrial Commission.

Ralphk G. Jorgensen for plaintiff appellant.

Hedrick, Eatman, Gardner & Kincheloe by William J. Garrity
and Edward L. Eatman for defendant appellees.

EXUM, Justice.

Plaintiff seeks workers’ compensation for an injury to his left
eye. A deputy commissioner of the Industrial Commission award-
ed plaintiff $2,500 under N.C.G.S. § 97-31(24) for permanent eye
injury and medical expenses incurred as a result of the injury un-
til plaintiff reached maximum improvement. The deputy commis-
sioner denied any future medical expenses after plaintiff reached
maximum medical improvement concluding: “There is no provi-
sion in the Workers’ Compensation Act for periodic medical ex-
aminations unless they are determined to be necessary to lessen
the plaintiff's disability.” Both plaintiff and defendants appealed
to the Full Commission. Plaintiff contended $2,500 was not ade-
quate compensation for permanent injury to his eye and defend-
ants contended N.C.G.S. § 97-31(24) does not entitle plaintiff to
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any compensation. The Full Commission affirmed the $2,500
award but modified that portion relative to medical expenses as
follows:

[Ilt appears from a reading of the record that plaintiff will
need monitoring of his medical condition in the future by his
physicians so as to tend to lessen his period of disability. The
portion of the decision relating to medical expenses shall be
amended and revised to provide that the defendants shall
continue to pay medical expenses incident to plaintiff's injury
so long as his physician deems it necessary to lessen the
period of disability. The Full Commission adopts as its own
the Opinion and Award of the Hearing Commissioner as here-
in amended.

Both parties brought before the Court of Appeals the same
contentions they argued to the Industrial Commission. In addi-
tion, defendants argued the Commission's award of future medical
expenses was improper because plaintiff had no period of disabili-
ty resulting from his injury which future medical treatments
could lessen. The Court of Appeals struck that aspect of the Com-
mission’s award pertaining to future medical expenses, saying:

‘Disability’ is defined under the applicable law as ‘incapacity
because of injury to earn the wages which the employee was
receiving at the time of injury in the same or any other
employment.” G.S. 97-2(9). See Watkins v. Central Motor
Lines, 279 N.C. 132, 181 S.E. 2d 588 (1971). G.S. 97-25 entitles
plaintiff to reimbursement of such medical expenses as will
tend to ‘lessen [his] period of disability.” The record before us
reveals no evidence of continuing disability as that term is
defined in the Workers’ Compensation Act. In fact the evi-
dence in this case shows affirmatively that plaintiff had
returned to work after five weeks and was earning more
than before his injury.

Little v. Ventilator Co., 75 N.C. App. at 97-98, 330 S.E. 2d at 279.
The questions presented are whether: (1) plaintiff is entitled to
future medical expenses under N.C.G.S. § 97-25 even though they
will not lessen the period of disability; (2) N.C.G.S. § 97-31(24)
authorizes compensation for plaintiff's eye injury; and (8) if it
does, whether $2,500 is proper and equitable compensation. We
answer them all affirmatively.
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I

Evidence in the record tends to show the following: While
operating a rivet machine in the employment of Penn Ventilator
Company, plaintiff was struck in the left eye by a flying sliver of
metal. Plaintiff’s physician, Dr. J. K. Chambers, elected not to
remove the metal; instead, he performed laser surgery to seal the
site where it entered plaintiff's eye.

After plaintiff's release from the hospital, he returned to
work for defendant, Penn Ventilator Company, and at the time of
the hearing below was earning wages at a higher rate than before
he was injured. Plaintiff testified the injury had no adverse effect
on his ability to perform his job.

Although vision in plaintiff's eye remains normal, plaintiff's
injury poses a constant threat of future complications, including
loss of vision. The metal imbedded in his eye may rust or cause
retinal detachment. Upon evidence of the happening of either
event, surgery will be necessary. Because of the threat to plain-
tiff’s eyesight posed by these potential complications, plaintiff’s
eye requires close medical supervision, including at a minimum
periodic check-ups and yearly electroretinograms, a test for re-
cording changes in the retina.

With this evidence before it, the Commission, adopting the
findings of the hearing commissioner, made findings and conclu-
sions of law as follows:

1. On March 28, 1980, plaintiff was operating a rivet
machine when it malfunctioned and a piece of metal hit plain-
tiff in his left eye. Plaintiff sustained an injury by accident
arising out of and in the course of his employment with de-
fendant-employer.

2. Plaintiff was hospitalized and treated for a laceration
of his cornea and as a result of that treatment the piece of
metal was left in his eye and the laceration was closed
around it. As a result, plaintiff has a visible scar tract
through the vitreous gel body of his left eye which presents a
clear danger for retinal detachment in the future. Plaintiff
has a scar in the retina surrounding the encysted foreign
body. This type of injury results in a significantly increased
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occurrence of retinal detachment when compared with the in-
cidence in normal, uninjured eyes.

3. As a result of the injury herein, plaintiff has suffered
permanent injury to an important part of his body, i.e., his
left eye, for which no compensation is payable under any oth-
er subdivision of this section. Plaintiff has not suffered any
loss of vision as a result of this injury at this time.

5. As a result of the injury herein plaintiff will require
periodic check-ups to make sure there is no loss of vision or
rusting of the metallic body left in his eye or evidence of
retinal detachment. . . .

Defendants owe to plaintiff $2,500.00 for permanent in-
jury to his eye. G.S. 97-31(24).

Upon the foregoing findings of fact and conclusions of law the
Commission entered an award of $2,500 less $350 for attorney's
fees for the eye injury and directed payment of further medical
expenses as hereinabove set out.

II.

Plaintiff contends the Court of Appeals erred in striking his
award for future medical expenses. We agree with the Court of
Appeals that future medical treatment will not lessen the period
of plaintiff’s disability because plaintiff's injury has not resulted
in a period of disability beyond the healing period. Where as in
this case there is no reduction in earning ability, there is no
period of disability to be lessened. N.C.G.S. § 97-25 does not,
however, limit an employer’s obligation to pay future medical ex-
penses to those cases in which such expenses will lessen the
period of disability. The statute also requires employers to pay
the expenses of future medical treatments even if they will not
lessen the period of disability as long as they are reasonably re-
quired to (1) effect a cure or (2) give relief.

Before 1973 an employer was not obligated to pay the ex-
penses of medical treatment given more than ten weeks after the
date of injury unless the additional treatment would tend to less-
en the period of disability. N.C.G.S. § 97-25 then provided:
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Medical, surgical, hospital, nursing services, medicines,
sick travel, and other treatment including medical and surgi-
cal supplies as may reasonably be required, for a period not
exceeding ten weeks from date of injury to effect a cure or
give relief and for such additional time as in the judgment of
the Commission will tend to lessen the period of disability,

. shall be provided by the employer.

(Emphasis added.) See Peeler v. Highway Comm'n, 302 N.C. 183,
186, 273 S.E. 2d 705, 707 (1981). The ten-week limitation had the
practical effect of making all awards for the expenses of future
medical treatment contingent upon a claimant’s showing that such
treatment is required to lessen the period of disability.

{11 In 1973 the legislature amended N.C.G.S. § 97-25 by deleting
the ten-week limitation with respect to medical treatments re-
quired to effect a cure or give relief. 1973 N.C. Sess. Laws ch.
520, § 1(b). It is this version of the statute which governs this
case, and it provides:

Medical, surgical, hospital, nursing services, medicines,
sick travel, rehabilitation services, and other treatment in-
cluding medical and surgical supplies as may reasonably be
required to effect a cure or give relief and for such additional
time as in the judgment of the commission will tend to lessen
the period of disability, . . . shall be provided by the employ-
er.

N.C.G.S. § 97-25 (1985). The legislature’s obvious intent was to
compel employers to provide medical treatments reasonably re-
quired to “effect a cure or give relief” more than ten weeks after
the date of injury. As a result of the 1973 amendment N.C.G.S.
§ 97-25 contains three grounds upon which an employer must pro-
vide future medical expenses where before 1973 it contained only
one. In addition to the traditional duty to provide treatments re-
quired to lessen the period of disability, the employer also must
provide treatments to effect a cure or give relief.

If awarding of expenses for medical treatment were con-
strued to be dependent upon a claimant’s showing that further
treatment would lessen disability, many victims of scheduled in-
juries would be left without compensation. Claimants with sched-
uled injuries often are unable to demonstrate their injuries
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resulted in any decrease in earning ability. In those cases, as in
the case before us, where claimants have no earning disability, no
amount of medical treatment will lessen their disability. Even
under the law as it existed prior to 1973, compensation presum-
ably was paid for medical expenses incurred not more than ten
weeks after injury without a showing of disability or that the
medical treatment caused a decrease therein. By removing the
ten-week limitation, the legislature surely intended not to restrict
but to extend the right of claimants to recover their medical ex-
penses.

A case which illustrates the correct interpretation of
N.C.G.S. § 97-25 by analogy is Smith v. American & Efird Mills,
305 N.C. 507, 290 S.E. 2d 634 (1982). The issue in that case was
whether the Industrial Commission erred in restricting its award
of future medical expenses to the 300-week period for which it
awarded compensation for partial disability. Smith applied the
1970 version of N.C.G.S. § 97-59' rather than § 97-25. N.C.G.S.
§ 97-59 contains a specific provision for awarding medical benefits
in cases involving occupational disease. Under it benefits may be
awarded under that provision if they will: (1) lessen the period of
disability or (2) provide needed relief. The statute applied in
Smith provided:

In the event of disability from an occupational disease,
the employer shall provide reasonable medical and/or other
treatment for such time as in the judgment of the Industrial
Commission will tend to lessen the period of disability or pro-
vide needed relief . . . .

305 N.C. at 512, 290 S.E. 2d at 637. In Smith the Court found com-
petent evidence to support the Commission’s finding of fact that
*‘medical treatment will be necessary for plaintiff's lifetime and
will provide plaintiff with needed relief, though treatment will
not reverse the damage to the lungs which has become perma-

nent, but will only serve to prevent further damage.’” Id. at 513,
290 S.E. 2d at 638.

In N.C.G.S. § 97-25, as in N.C.G.S. § 97-59, the governing
statute in Smith, the legislature has provided alternate grounds

1. Although N.C.G.S. § 97-59 has since been rewritten, see N.C.G.S. § 97-59
(1985), there has been no change substantively in the provisions applied in Smith.
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for awarding expenses for future medical treatments. Awards for
such treatments are appropriate, therefore, even if those treat-
ments will not lessen the period of disability as long as they are
required to “effect a cure” or “give relief.”

Language in the Court of Appeals’ opinion indicates that
court may have considered and rejected other grounds for award-
ing future medical expenses besides lessening of disability:

The medical reports and letters from plaintiff's physicians in-
dicate that he has reached maximum recovery and that his
condition has remained stable. While plaintiff is required to
undergo continued medical treatment for his injury, the
treatment is for purposes of monitoring and observation
rather than to hasten plaintiff's return to health or give
relief. The expenses involved in that treatment are not recov-
erable under G.S. 97-25.

Little v. Ventilator Co., 75 N.C. App. at 98, 330 S.E. 2d at 279.
This language in the Court of Appeals’ opinion indicates that fu-
ture medical treatment for purposes of monitoring and observa-
tion of an injured employee’s condition cannot as a matter of law
give relief. We disagree. On the basis of the Commission’s find-
ings of fact we conclude that future medical services which will
be incurred to monitor plaintiff's condition will give relief. We,
therefore, reverse the Court of Appeals on this point and rein-
state the Commission’s award of future medical expenses.

[2,3] In our judgment relief embraces not only an affirmative
improvement towards an injured employee’s health, but also the
prevention or mitigation of further decline in that health due to
the compensable injury. See Smith v. American & Efird Mills, 305
N.C. 507, 290 S.E. 2d 634 (medical treatment would prevent fur-
ther damage though it would not reverse damage to lungs). As a
result of the 1973 amendment to N.C.G.S. § 97-25 employers must
provide treatments reasonably required more than ten weeks
after an injury to prevent an employee's health from further
declining. In the usual case where future treatments are required
to give such relief, treatments already begun must be extended
into the future to relieve the effects of an injury which became
manifest on the date the injury occurred or soon afterwards. The
full extent of an injury is not, however, always immediately ap-
parent. We believe the 1973 amendment requires employers to
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provide medical treatment or services reasonably required to
avoid insidious complications which could in the future develop
from the injury. It follows that future expenses which will be in-
curred to monitor an employee’s medical condition are reasonably
required to give relief if there is a substantial risk that the em-
ployee’s condition may take a turn for the worse. Monitoring the
employee’s condition plays a vital role in preventing its future de-
terioration. Early detection of any unfavorable change in that con-
dition not only signals the necessity for procedures to arrest the
deterioration but also almost always improves a patient’s prog-
nosis.

Furthermore and importantly, where there is a substantial
risk that an employee’s condition will decline, monitoring serves
to assuage the employee’s fear by keeping him informed of the
lack of any change in his condition. Even if the employee’s condi-
tion does change for the worse, monitoring alleviates the anxiety
which arises out of uncertainty by keeping the employee informed
about his medical status. We believe these psychological and emo-
tional benefits which flow from monitoring the employee’s condi-
tion constitute “relief” as that term is used in the statute.

[4] Because in this case the Commission made findings of fact
supported by competent evidence that plaintiff faces a substantial
risk of future medical complications, including loss of vision, we
conclude that future treatments to monitor his condition are rea-
sonably required to give relief.

Our conclusion that plaintiff’'s future medical expenses are re-
quired to give relief is bolstered by the impracticable result
which would follow a contrary decision. Had plaintiff's physician
elected to perform surgery to remove the embedded foreign body
immediately after the accident, certainly the treatment would
have fallen within the statutory definition of “relief.” Plaintiff’s
physician apparently elected a safer treatment than immediate
surgery because of the considerable risks associated with surgery
on the intricate optical organ. Sound public policy would not con-
done the denial of plaintiff's medical expenses involved in the
more conservative monitoring approach simply because his physi-
cian elected not to pursue a riskier course of treatment.

Our conclusion that monitoring plaintiff's condition will give
relief also distinguishes this case from Millwood v. Cotton Mills,
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215 N.C. 519, 2 S.E. 2d 560 (1939), and Peeler v. Highway Comm.,
48 N.C. App. 1, 269 S.E. 2d 153 (1980), aff'd per curiam, 302 N.C.
183, 273 S.E. 2d 705 (1981), relied upon by the Court of Appeals.
Although in both cases this Court denied future medical ex-
penses, both cases arose under the pre-amended version of
N.C.G.S. § 97-25 in which decreasing the period of disability was
the sole ground upon which the statute obligated an employer to
pay for such expenses. In Millwood plaintiff suffered an industrial
accident which left her totally and permanently disabled. The is-
sue in that case was whether the Industrial Commission properly
awarded medical expenses for an additional period of time beyond
the statutorily prescribed ten weeks. The Court interpreted the
pre-amended version of N.C.G.S. § 97-25 as follows:

As we read and construe the wording of the act, it is
plain that in order to effect a cure or give relief, medical,
surgical, hospital or other treatment shall be provided by the
employer for a period of ten weeks. But such treatment may
not be required for additional time unless ‘it will tend to
lessen the period of disability. ... Whether additional
hospital treatment will tend to lessen the period of disability
is a question of fact to be ascertained by the Industrial Com-
mission upon competent evidence. Until and unless such find-
ing be made, the Commission is without jurisdiction to make
an award for treatment for an additional period.

Millwood v. Cotton Mills, 215 N.C. at 523, 2 S.E. 2d at 562.
Because plaintiff was totally disabled permanently, no amount of
treatment would lessen the period of disability.

In Peeler claimant suffered an injury which resulted in a 20
percent permanent partial disability of his back, a 28 percent per-
manent partial disability of his right leg, and a 5 percent perma-
nent partial disability of his left leg. He also sustained injuries
included within the schedule of N.C.G.S. § 97-31 which resulted in
impotence and the lost use of his bladder and secondary sexual
organs. The Commission made findings of fact that plaintiff would
have to have regular, periodic future examinations because of the
risk of future complications including, among others, urinary tract
infections, stone formation, electrolyte imbalances and renal insuf-
ficiency. The Court of Appeals determined the pre-amended ver-
sion of N.C.G.S. § 97-25 to be the applicable law. It noted that
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under the statute, after a ten-week period beginning on the date
of injury, an award of expenses for medical treatment could be
made only where that treatment is required to lessen the period
of disability. Because plaintiff failed to prove further treatment
would lessen the period of his disability, the Court of Appeals
denied future medical expenses. In dissent Judge Robert M. Mar-
tin argued that the amended version of N.C.G.S. § 97-25 was the
applicable law. He interpreted the amended statute to permit an
award for future medical expenses on any one of the three alter-
nate grounds noted above. Although it was clear to him that con-
tinued treatment would never “effect a cure,” or “lessen the
period of disability,” he thought the evidence would support a
finding by the Commission that such treatment is reasonably re-
quired to “give relief.” Peeler v. Highway Comm., 48 N.C. App. at
8, 269 S.E. 2d at 158. On appeal as of right this Court affirmed
per curiam. It held that the 1973 amendment did not apply and
under the law as it existed prior to 1973 plaintiff was not entitled
to future medical expenses.

Neither Peeler nor Millwood, therefore, was decided under
the amended version of N.C.G.S. § 97-25. Neither case precludes
the Industrial Commission from awarding future medical ex-
penses in cases where claimants show that further treatment will
give relief. If anything, Peeler’s holding that the 1973 amendment
did not apply in that case implies expenses in similar factual cir-
cumstances might properly be awarded under the amended ver-
sion on the ground that they would give relief.

III.

[5] Plaintiff and defendants both contend the Court of Appeals
committed error in affirming the Industrial Commission’s $2,500

award of compensation. The Commission based plaintiff's award
on N.C.G.S. § 97-31(24) which provides:

In case of the loss or for permanent injury to any important
external or internal organ or part of the body for which no
compensation is payable under any other subdivision of this
section, the Industrial Commission may award proper and
equitable compensation not to exceed ten thousand dollars
($10,000).

N.C.G.S. § 97-31(24) (1985). Defendants argue this section does not
authorize compensation for plaintiff's injury because compensa-
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tion is payable for eye injuries under subdivisions (16) and (19) of
the schedule” We agree completely with the Court of Appeals
that “[t]his argument is without merit” for the reasons stated in
Judge Eagles’ opinion:

Subsections (16) and (19) of G.S. 97-31 by their very
terms contemplate some loss, either of the eye itself or of the
vision in an eye. While plaintiff here has unquestionably sus-
tained a permanent injury to his eye, the evidence at the
time of his hearing shows, and the Commission found, that he
did not lose the injured eye or suffer any loss of vision. Since
plaintiff’s injury is not specifically encompassed by subsec-
tion (16) or (19) or any other subsection of G.S. 97-31, subsec-
tion (24) was the appropriate basis for the Commission's
award.

Little v. Penn Ventilator Co., 75 N.C. App. at 95, 330 S.E. 2d at
278.

[6] Plaintiff disputes the award because he says $2,500 is not
adequate compensation for permanent injury to his eye. The word
selected by the legislature to invest the Commission with authori-
ty to make awards under N.C.G.S. § 97-31(24) is significant. In
construing companion provisions in N.C.G.S. § 97-31 which pro-
vide compensation for disfigurement,’ this Court has said where

2. These subdivisions provide in pertinent part:

“(16) For the loss of an eye, sixty-six and two-thirds percent (66%:%) of the
average weekly wages during 120 weeks.”

“(19) [L]oss of use of a member or loss of vision of an eye shall be considered as
equivalent to the loss of such member or eye. . . .”

3. “(21) In case of serious facial or head disfigurement, the Industrial Commis-
sion shall award proper and equitable compensation not to exceed ten thousand
dollars ($10,000). In case of enucleation where an artificial eye cannot be fitted and
used, the Industrial Commission may award compensation as for serious facial
disfigurement.

*(22) In case of serious bodily disfigurement for which no compensation is
payable under any other subdivision of this section, but excluding the disfigure-
ment resulting from permanent loss or permanent partial loss of use of any member
of the body for which compensation is fixed in the schedule contained in this sec-
tion, the Industrial Commission may award proper and equitable compensation not
to exceed ten thousand dollars ($10,000).”

N.C.G.S. § 97-31(21), (22) (1985).
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the statute provides that the Commission “may” award compensa-
tion for bodily disfigurement, the Commission has discretion
whether to award compensation; but where the statute provides
that the Commission "‘shall” award compensation, the Commission
has no choice but to award proper and equitable compensation.
See Davis v. Construction Co., 247 N.C. 332, 101 S.E. 2d 40 (1957).
By employing the word “may” in N.C.G.S. § 97-31(24) the legisla-
ture intended to give the Industrial Commission discretion wheth-
er to award compensation under that section.

{71 While the Commission has discretion whether in the first in-
stance to make an award, if it does make an award it must make
a proper and equitable one. The Commission has no discretion to
make an improper or inequitable award. What constitutes a
“proper and equitable award” calls for the exercise of judgment
and balancing. We believe, therefore, the decision regarding the
amount of compensation should be left to the sound discretion of
the Industrial Commission. Accordingly, its decision will not be
overturned on appeal absent an abuse of discretion on its part.

The abuse of discretion standard of review is applied to those
decisions which necessarily require the exercise of judgment. The
test for abuse of discretion is whether a decision “is manifestly
unsupported by reason,” White v. White, 312 N.C. 770, 777, 324
S.E. 2d 829, 833 (1985), or “so arbitrary that it could not have
been the result of a reasoned decision.” State v. Wilson, 313 N.C.
516, 538, 330 S.E. 2d 450, 465 (1985). The intended operation of the
test may be seen in light of the purpose of the reviewing court.
Because the reviewing court does not in the first instance make
the judgment, the purpose of the reviewing court is not to substi-
tute its judgment in place of the decision maker. Rather, the
reviewing court sits only to insure that the decision could, in light
of the factual context in which it is made, be the product of
reason.

[8] We cannot say in this case that the Commission’s award has
no rational basis in the facts. Plaintiff has received a serious, per-
manent eye injury which places him at great risk for future com-
plications. Plaintiff has not yet suffered any loss of vision nor has
he suffered any decrease in earning ability. The extent of his
future complications as well as his prognosis if they should arise
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lie outside the realm of certainty. We are not inclined to substi-
tute our judgment for that of the Commission.

For all the foregoing reasons the decision of the Court of Ap-
peals, insofar as it affirmed the Commission's award of $2,500 for
plaintiff’s eye injury, is affirmed; but the decision, insofar as it
reversed the Commission’s award of future medical expenses, is
reversed. The result is that the Commission’s award is in all re-
spects reinstated.

Affirmed in part and reversed in part.

STATE OF NORTH CAROLINA v. ROBERT LEE WEST

No. 213A85
(Filed 2 July 1986)

1. Criminal Law § 82— priest-penitent privilege not applicable —defendant not
seeking counsel of minister —conversation not confidential
A preacher was not incompetent to testify under North Carolina’s
codification of the priest-penitent privilege where the evidence suggested that
the preacher sought out defendant and their conversation was held in the
presence of the preacher’s wife. N.C.G.S. § 8-53.2 (1981), N.C.G.S.
§ 15A-1443(a) (1983).

2. Rape and Allied Offenses § 4.1 — first degree rape and sexual offense —admis-
sion of purchase of pornographic materials and ladies’ underwear —no prejudice
In a prosecution for first degree rape and first degree sexual offense
against defendant’s stepdaughter, there was no prejudicial error in the admis-
sion of defendant’s admission to his preacher of the purchase of pornographic
material and ladies’ underwear. Defendant neither objected nor moved to
strike the remark at trial and, even if it was arguably irrelevant, the error
was not of so fundamental a nature that defendant was deprived of a fair trial.

3. Criminal Law § 85.2— rape—minister’s statement that defendant sick-—non-
prejudicial
The trial court did not err in a prosecution for first degree sexual offense
and first degree rape by admitting statements by defendant’s preacher that
defendant was sick and needed help. The context of the preacher’s remarks
did not indicate that he was relying exclusively on statements by defendant’s
stepdaughter, the vietim; the use of the word sick in describing defendant’s
behavior was colloquial, indicating the speaker’s perception of defendant’s lack
of moral equilibrium; and there was no reasonable possibility that a different
result could have been obtained had the remarks been excluded.
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4. Criminal Law § 75.1 — rape investigation focused on defendant — officers called
on defendant at home —no arrest warrant or charge —inculpatory statement ad-
missible

An inculpatory statement made by defendant to officers in a prosecution
for first degree rape and first degree sexual offense was admissible where
deputies called defendant at home and said they would like to talk with him;
defendant agreed and deputies arrived at his home about twenty minutes later;
the three officers identified themselves and defendant invited them into the liv-
ing room; a deputy told defendant that his stepdaughter and her mother had
made certain allegations against him and said that they wished to hear his side;
defendant asked whether anything he said could be used against him and was
told that it could; defendant asked what the allegations were and, once in-
formed, admitted that they were true; the Sheriff Department’s investigation
had already centered on defendant but deputies did not yet have a warrant
when they went to interview him; Miranda warnings were not issued; defend-
ant was told that warrants would be drawn in light of what his stepdaughter,
her mother and defendant had told deputies; defendant was asked if he would
like to accompany officers back to the courthouse and defendant asked officers
to come back later; and officers returned at a later time with a warrant and
issued Miranda warnings. Although the investigation had focused on defendant,
defendant had not been charged, a warrant had not been issued, and the offi-
cers’ conversation with defendant in the familiarity and convenience of his own
living room was not equivalent to the compelling atmosphere of a custodial in-
terrogation.

5. Criminal Law § 70— tape recording found close to defendant’s house admis-
sible
The trial court did not err by admitting into evidence in a prosecution for
first degree rape and first degree sexual offense the contents of a tape record-
ing found less than a mile from defendant’s house in which a voice identified
by the victim and her mother as defendant described a sexual fantasy involv-
ing the victim and included the remark that the speaker had been having sex-
ual relations with the victim since she was eleven. Defendant objected at trial
only on the basis of chain of custody and voice identification, not on Rule 401
or 404 grounds; the trial court’s findings regarding chain of custody were suffi-
cient; defendant’s wife, his stepdaughter, and the deputy who interviewed him
were all sufficiently familiar with his voice to make an identification; the tape's
contents corroborated their identification testimony; and there was no ques-
tion that the contents of the tape were relevant to the offenses for which de-
fendant was tried. N.C.G.S. § 8C-1, Rules 401 and 404.

APPEAL by defendant from judgments entered by Ellis, J., at
the 13 November 1984 session of Superior Court, SCOTLAND Coun-
ty. Defendant was convicted of rape in the first degree and sexual
offense in the first degree. From the judgments of life imprison-
ment, defendant appeals as a matter of right pursuant to N.C.G.S.
§ 7TA-27(a). Heard in the Supreme Court 13 May 1986.
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Lacy H. Thornburg, Attorney General, by David Roy Black-
well, Assistant Attorney General, for the state.

Gordon Widenhouse for defendant.

MARTIN, Justice.
We find no error in defendant’s trial and sentences.

Defendant was indicted on charges of rape in the first degree
and sexual offense in the first degree. The charges stemmed from
the allegations of Kimberly Ann Hayes, defendant’s stepdaughter.
Kimberly testified that on the morning of 16 April 1984, she
missed the school bus and decided to skip school. Her mother had
already left for work. She heard a door open and close at the back
of the house, then saw defendant standing in the hallway. She ran
to her bedroom and locked the door. Hearing defendant try the
door, she opened the window and ran out into the yard. Defend-
ant came out the front door into the yard, told Kimberly to come
back into the house, and moved towards her. She refused, walking
away towards a neighbor’s house. She rang the neighbor’s door-
bell and was admitted. The neighbor, who could see that Kimber-
ly was cold, shaking, and upset asked her what was wrong, and
Kimberly replied that she couldn’t take it any more and, when
pressed for details, stated that defendant had been raping her
over the course of several years. At Kimberly's request, the
neighbor drove her to the parsonage of Kimberly’s family church
in McColl, S.C., where Kimberly told the preacher and his wife
what had happened. The preacher’s wife in turn told Kimberly’s
mother, and Kim and her mother notified the sheriff's depart-
ment.

Kimberly’s testimony about defendant’s past attacks on her
included in particular 