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MORGAN REED CATES, BY HIS GUARDIAN AD LITEM, WACHOVIA BANK & 
TRUST COMPANY, N.A.; A N D  JOYCE REED CATES, INDIVIDUALL,~ V. 

STANLEY C. WILSON; JEFFREY A. TODD; A N D  STANLEY C. WILSON 
AND JEFFREY A. TODD, A PARTNERSHIP 

No. 24PA87 

(Filed 5 November 1987) 

Damages 1 10- collateral source rule-evidence of past Medicaid payments 
The collateral source rule prohibits the defendants in a medical malprac- 

tice case from offering evidence that  past Medicaid payments have mitigated 
plaintiffs' damages since Medicaid provides for a right of subrogation in the 
State to recover sums paid to plaintiffs, and evidence of a collateral source is 
improper when plaintiff will not receive a double recovery. N.C.G.S. 
5 108A-57. 

Damages 1 10- collateral source rule - future public benefits 
The collateral source rule bars the defendants in a medical malpractice ac- 

tion from offering evidence demonstrating that plaintiffs can mitigate their 
damages by using future public benefits since (1) forcing plaintiffs to depend 
on public coffers stands a t  odds with the compensatory goal underlying our 
tort system; (2) the lack of certainty characterizing the availability of public 
resources renders it unwise to  allow mitigation of damages premised on their 
continued existence; (3) utilization of many public benefits hinges on a 
plaintiffs continued indigency, and a plaintiff could face the possibility of hav- 
ing damage awards reduced based on the presumed availability of benefits 
when in fact the award itself, albeit reduced, rendered plaintiff ineligible for 
benefits; and (4) as between defendants who tortiously inflict injury and inno- 
cent taxpayers who fund public programs, the loss should fall on the tort- 
feasor. 

Damages Q 10- collateral source rule-gratuitous familial aid 
The collateral source rule prohibits the defendants in a medical malprac- 

tice action from offering evidence that gratuitous services and payments by 
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the minor plaintiffs grandmother will mitigate plaintiffs' damages since forced 
dependence on those services is antithetical to the goal of damage awards in 
our tort  system, and the continued availability of gratuitous familial aid is 
uncertain. 

4. Damages 8 10 - collateral source evidence - prejudicial error 
In a medical malpractice action by a mother and a child born with cerebral 

palsy and mental retardation, the  trial court's erroneous admission of collateral 
source evidence of past and future Medicaid benefits, AFDC payments and 
child support constituted prejudicial error entitling plaintiffs to  a new trial on 
issues of liability and damages, although the jury at  the original trial found no 
liability by defendants and thus did not reach the damages issue, since defense 
counsel argued strenuously that  whatever injuries plaintiffs suffered had been 
and would be compensated in full by public services, and it cannot be said that 
the jury's consideration of the liability issue was unaffected by the collateral 
source evidence. 

5. Evidence 8 14; Physicians, Surgeons and Allied Professions 8 15.2- waiver of 
physician-patient privilege - information and opinions 

Plaintiffs waived their physician-patient privileges as to  non-party 
treating physicians whom defendants called as expert witnesses when plaintiff 
mother testified on direct examination concerning her communications with 
these physicians and plaintiffs failed to  object to  testimony by these physicians 
giving detailed descriptions of the nature of plaintiffs' injuries. Furthermore, 
this waiver extended not only to information obtained by the  treating physi- 
cians but also to opinions held by the treating physicians formed as  a result of 
information gained during their treatment of plaintiffs. 

Justice MITCHELL concurring in result. 

Justice MEYER joins in the concurring opinion. 

ON discretionary review of a decision of t he  Court of Ap- 
peals, 83 N.C. App. 448, 350 S.E. 2d 898 (19861, vacating the  judg- 
ment  entered by Walker,  J., and t he  verdict, a t  t he  14 August 
1985 Civil Session of Superior Court, GUILFORD County, and 
ordering a new trial. This Court granted limited discretionary 
review on 8 April 1987. Heard in t he  Supreme Court 10 
September 1987. 

Clark & Wharton b y  David M. Clark and John R. Erwin; Col- 
son, Hicks & Eidson b y  Mike Eidson for plaintiff appellees. 

Henson, Henson, Bayliss & Coates b y  Perry  C. Henson and 
Jack B. Bayliss, Jr., for defendant appellants. 

Petree,  S tockton & Robinson b y  J. Robert Elster,  amicus 
curiae. 
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Smith,  Anderson, Blount, Dorsett, Mitchell & Jernigan by  
James D. Blount, Jr., and William H. Moss, for North Carolina 
Medical Society, amicus curiae. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog by  
Robert M. Clay, Susan K. Burkhart and Theodore B. Smy th ,  for 
North Carolina Association of Defense Attorneys, amicus curiae. 

Harris, Bumgardner & Carpenter by  Nancy C. Northcott and 
Don H. Bumgardner, for North Carolina Academy of Trial 
Lawyers, amicus curiae. 

EXUM, Chief Justice. 

This is a medical malpractice action. The questions presented 
a re  whether evidence was admitted a t  trial in violation of (1) t he  
collateral source rule and (2) t he  physician-patient privilege. The 
Court of Appeals concluded evidence was improperly admitted on 
both counts and ordered a new trial. We disagree with t he  Court 
of Appeals' conclusion tha t  t he  physician-patient privilege was 
violated; but we agree tha t  evidence was admitted in violation of 
t he  collateral source rule. Thus, we modify and affirm the  Court 
of Appeals' decision. 

Plaintiff Joyce Cates was a regular patient of defendant Dr. 
Stanley Wilson. She testified tha t  in January of 1978 she  sought 
his help in reducing her weight. A t  t he  time, Ms. Cates weighed 
241 pounds and stood 5'8" tall. Ms. Cates also testified she saw 
Dr. Wilson on several subsequent occasions in 1978. In June  and 
July Dr. Wilson t reated Ms. Cates for yeast infections. I n  August 
Dr. Wilson referred her t o  a neurologist and neurosurgeon t o  cor- 
rect numbness in her hands caused by carpal tunnel syndrome. 
Also in August Ms. Cates complained of jumping sensations in her 
abdomen. In November, Dr. Wilson t reated Ms. Cates for urinary 
problems. 

Ms. Cates testified tha t  on 25 February 1979 she experienced 
periodic intervals of sharp back pain. Her  mother, Julia Cates, 
made an appointment for her  t o  see Dr. Wilson on 27 February 
1979. Ms. Cates declared tha t  on t he  morning of 27 February she 
experienced a green discharge pouring from her vagina. She pro- 
ceeded t o  see Dr. Wilson who, for the  first time, administered a 
pregnancy test .  Ms. Cates tested positive. Dr. Wilson  the^ 
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ordered a sonogram which revealed tha t  t he  baby was ready t o  
be born. Dr. Wilson referred Ms. Cates t o  Dr. Charles Lomax, an 
obstetrician. Dr. Lomax and his partner,  Dr. Robert Wein, ad- 
mitted Ms. Cates t o  t he  hospital. She gave birth, by cesarean sec- 
tion, t o  plaintiff Morgan Cates in t he  early evening of 27 
February 1979. Morgan Cates was born mentally retarded and 
with cerebral palsy. 

A t  trial  t he  court granted defendants' motion for a directed 
verdict against Joyce Cates a t  t he  close of all t he  evidence. The 
jury found tha t  Morgan Cates suffered no injury a s  a result of 
any negligence on t he  part  of Dr. Wilson. Judgments for defend- 
an ts  were entered on this verdict against each plaintiff. 

The first question presented is whether introduction by de- 
fendants of evidence tha t  gratuitous public benefits served, and 
will serve, t o  mitigate plaintiffs' damages violates t he  collateral 
source rule. We hold it does, whether t he  evidence is brought out 
in defendants' case in chief or  on cross-examination of plaintiffs' 
witnesses. 

A t  t he  outset of t he  instant case plaintiffs brought a motion 
in limine t o  prohibit reference t o  t he  fact tha t  Medicaid paid a 
portion of plaintiffs' medical expenses. The court denied the  mo- 
tion and a t  trial  allowed defendants t o  show first, that  Medicaid 
had paid all of Morgan's medical bills a t  t he  time of trial, and sec- 
ond, tha t  Medicaid would continue t o  pay for many of them in the  
future. Defendants also elicited evidence regarding other welfare 
programs which helped defray some of t he  expenses caused by 
Morgan's medical condition. On cross-examination of Julia Cates, 
Morgan's grandmother, defendants demonstrated, over objection, 
tha t  Morgan's father pays $30.00 a week in child support, and 
tha t  Joyce Cates receives monthly welfare checks under t he  "Aid 
For Dependent Children" program (AFDC). Cross-examination 
also revealed, this t ime without objection, tha t  Julia allows Joyce 
and Morgan t o  live with her  free of charge, helps them meet ex- 
penses, and provides an automobile for transporting Morgan t o  
school. 

Plaintiffs called Dr. Paul Deutsch, an expert in evaluating the  
needs of handicapped persons, who testified concerning the  costs 
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of Morgan's current and future needs. On direct examination Dr. 
Deutsch testified tha t  a local public school, Gateway Education 
Center, provided excellent training for mentally and physically 
handicapped persons until age 22. He described i ts  funding 
through Public Law 94-142, declaring tha t  although this has been 
a reliable public resource, no one can guarantee i ts  continued 
availability. 

On cross-examination defendants questioned Dr. Deutsch con- 
cerning t he  availability of Intermediate Care Facilities (ICFs) t o  
meet Morgan's future residential needs. Dr. Deutsch testified tha t  
these facilities, administered by t he  s ta te  and funded by Medi- 
caid, functioned a s  residences for mentally retarded indigents. He 
declared tha t  while ICFs might meet Morgan's basic needs, 
Morgan's overall best interest would be be t te r  served by home 
care rather  than institutional care. He  went on t o  note tha t  while 
both public programs provide for t he  care of t he  mentally handi- 
capped, eligibility for ICFs hinges on indigency. Special education 
funded under Public Law 94-142 is available t o  all, regardless of 
financial status.  

Dale Metz, the  director and principal of Gateway Education 
Center, testified for defendants concerning the  t reatment  offered 
Morgan a t  Gateway. Metz also testified concerning the  availabili- 
ty  of ICFs in t he  Greensboro area. He described a proposed resi- 
dential facility sponsored by the  Greensboro Cerebral :Palsy 
Association for which Morgan might qualify. Metz characterized 
the  proposed facility as  "very much in the  tentative stages." 

The Court of Appeals held tha t  admission of t he  above 
described evidence violated the  collateral source rule. I t  went on 
to  find the  error  prejudicial. We affirm these aspects of the deci- 
sion below. 

In Young v. R.R., 266 N.C. 458, 466, 146 S.E. 2d 441, 446 
(1966), this Court explained t he  collateral source rule. According 
to this rule a plaintiffs recovery may not be reduced because a 
source collateral t o  the  defendant, such a s  "a beneficial society," 
the  plaintiffs family or  employer, o r  an insurance company, paid 
the  plaintiffs expenses. Id Rather,  an injured plaintiff is entitled 
t o  recovery " '. . . for reasonable medical, hospital, or  nursing 
services rendered him, whether these a r e  rendered him 
gratuitously or  paid for by his employer.' " Id. (quoting Roth v. 
Chatlos, 97 Conn. 282, 288, 116 A. 332, 334 (1922) 1. 
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The instant case presents the  issue of whether the collateral 
source rule embraces gratuitous government benefits. We hold it 
does, believing that  this follows logically from our holding in 
Young. To facilitate application of this rule t o  the present case, 
we analyze separately the collateral source rule with respect t o  
past Medicaid payments, future public benefits, and gratuitous 
care provided in the home. 

(11 With regard to  Medicaid payments already received we find 
our Young decision persuasive. In Young we held that  receipt of 
insurance proceeds should not reduce a plaintiffs recovery. 266 
N.C. a t  466, 146 S.E. 2d a t  446. Medicaid is a form of insurance 
paid for by taxes collected from society in general. "The Medicaid 
program is social legislation; it is the equivalent of health in- 
surance for the needy; and, just a s  any other insurance form, it is 
an acceptable collateral source." Bennett v. Haley, 132 Ga. App. 
512, 524, 208 S.E. 2d 302, 311 (1974). 

Application of the collateral source rule to Medicaid 
payments also finds justification in the absence of any "windfall 
profit" for the plaintiff. North Carolina law entitles the s tate  to 
full reimbursement for any Medicaid payments made on a plain- 
t i ffs  behalf in the event the plaintiff recovers an award for 
damages. N.C.G.S. 5 1088-57 provides in pertinent part: 

(a) Notwithstanding any other provisions of the law, t o  
the extent of payments under this Part ,  the  State ,  or the 
county providing medical assistance benefits, shall be subro- 
gated to all rights of recovery, contractual or  otherwise, of 
the beneficiary of such assistance, or of his personal repre- 
sentative, his heirs, or the administrator or executor of his 
estate, against any person. . . . 

(b) I t  shall be a misdemeanor for any person seeking or 
having obtained assistance under this Par t  for himself or 
another to willfully fail to  disclose to the county department 
of social services or its attorney the identity of any person or 
organization against whom the recipient of assistance has a 
right of recovery, contractual or otherwise. 

(Cum. Supp. 1985). Our decisions establish the principle that  
evidence of a collateral benefit is improper when the plaintiff will 
not receive a double recovery. S e e  Spivey v. Wilcox Go., 264 N.C. 
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387, 390, 141 S.E. 2d 808, 811-12 (1965). Because Medicaid provides 
for a right of subrogation in the  s ta te  t o  recover sums paid t o  
plaintiffs, we find that  the  principle enunciated in Spivey applies 
in the instant case as well. 

[2] Concerning future public benefits we hold that  the collateral 
source rule bars defendants from offering evidence demonstrating 
that  plaintiffs can mitigate their damages by using public re- 
sources. We base our holding on three grounds. 

First ,  forcing plaintiffs t o  depend on public coffers, a aitua- 
tion foreseeable under a contrary rule, stands a t  odds with the  
compensatory goal underlying our to r t  system. The goal of the  
law of damages is t o  place an injured party in as  nearly the  same 
position a s  he would have been had he not been injured. Phillips 
v. Chesson, 231 N.C. 566, 58 S.E. 2d 343 (1950). Forced dependence 
on public charity because of injuries tortiously inflicted puts the  
injured party in a position more disadvantageous than if he were 
freed from this dependence. Full compensation that  frees the  in- 
jured party from dependence on charity is more in keeping with 
the compensatory goal of tor t  recovery. As one commentator has 
noted: 

The plaintiff should be able to  recover the  cost of future 
medical services, since he is likely to  prefer private care, and 
it is his "right" to have it. I t  may be that  he will employ the  
free care for which he is eligible and thereby receive a "wind- 
fall," but . . . a t  the  time of suit there is no way of knowing 
what he will choose t o  do. 

Sedler, The Collateral Source Rule  and Personal Injury  Damages: 
The Irrelevant Principle and the Functional Approach (Part IIl, 
58 Ky. L.J. 161, 186 (1970). 

The second reason for applying the  collateral source rule to  
future public benefits is that  the lack of certainty characterizing 
the availability of public resources renders it  unwise to  allow 
mitigation of damages premised on their continued existence. All 
public programs exist subject to  legislative approval. While some 
programs maintain more stability than others, injured plaintiffs 
cannot count on their continued availability. In the present case, 
for instance, none of the  future public benefits introduced by the  
defendants - ICFs funded by Medicaid, special education funded 
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by the  federal government, and Aid for Families with Dependent 
Children-will necessarily continue for Morgan's lifetime. The 
s tate  and federal governments may restrict or withdraw Medicaid 
benefits. See, e.g., 42 U.S.C.A. 5 1396 e t  seq. (Cum. Supp. 1986) 
(providing tha t  s tate  plans not complying with federal law will 
receive no federal funding); see also Harris v. McRae, 448 U.S. 
297, 308, 65 L.Ed. 2d 784, 799-800 (1980) (upholding state  refusal to  
fund nonessential abortions with Medicaid funding after Congress 
withdrew financial support). Similarly, the  federal government 
may abandon special education and welfare programs for any 
number of reasons, not t he  least of which is the  need t o  balance 
an ever more unbalanced federal budget. To encourage juries to  
mitigate damages based on tenuous public resources forces plain- 
tiffs, like t he  foolish house builder in the parable, t o  rebuild lives 
on shifting sands. The floods may come, and the  winds blow, and 
great will be the  fall. 

The third reason tha t  t he  collateral source rule should apply 
to  future public benefits is  tha t  utilization of many of these bene- 
fits hinges on a plaintiffs continued indigency. In t he  event of a 
meaningful recovery, however, a plaintiff may no longer qualify. 
Thus, a plaintiff could face the  possibility of having damage 
awards reduced based on the  presumed availability of benefits, 
when in fact the  award itself, albeit reduced, renders plaintiff in- 
eligible for benefits. The instant case exemplifies such a possible 
scenario. Defendants stressed continually, on direct and cross- 
examination, that  under t he  Medicaid program Morgan's future 
residential needs could be met by ICFs. Similarly, defendants 
brought out on cross-examination that  monthly AFDC and paren- 
tal support checks defray the  cost of Morgan's care. Based on 
such evidence, without a full explanation of s tate  and federal re- 
quirements for participation, the  jury might reasonably have con- 
cluded that  plaintiffs would have received a double recovery 
unless their damages were reduced by an amount corresponding 
to  the  welfare's value. In fact, even a modest recovery by plain- 
tiffs might have made them ineligible to  benefit from these 
resources. See Medicaid Eligibility Manual 5 2375, published by 
the  State  of North Carolina Department of Human Resources, 
Division of Medical Assistance, Income Maintenance Section 
(1987). 
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Finally, as  between defendants who tortiously inflict injury 
and innocent taxpayers who fund programs such as  Medicaid, we 
think i t  bet ter  that  the loss fall on the  tort-feasor. 

[3] With regard to  the application of the collateral source rule to  
future care provided in Morgan's home, we find our decision in 
Young controlling. In Young we held that  evidence of gratuitous 
services and payments by a family member should not serve to  
mitigate a plaintiffs damages. 266 N.C. a t  466, 146 S.E. 2d a t  446. 
Family members perform gratuitous services for their injured 
relative's benefit, not the  tort-feasor's. As with other future 
benefits, forced dependence on these services, rather  than the  in- 
dependence associated with a plaintiff made whole, is antithetical 
to  the goal of damage awards in our tor t  system. Furthermore, 
like government sponsored welfare programs, uncertainty charac- 
terizes the  continued availability of gratuitous familial aid. For  
these reasons we decline to  depart from our holding in Young. 

[4] Defendants argue that  even if, a s  a general matter,  it 
violates the  collateral source rule to  introduce evidence of public- 
ly provided special education, admission of this evidence in the  in- 
s tant  case was not erroneous because plaintiffs "opened the door" 
by bringing the matter up first. Defendants make a similar argu- 
ment with regard to  home care provided by Julia Cates. These 
arguments may have merit, but we decline t o  address them in 
this case. Plaintiffs did not "open the door" with regard to  past 
and future Medicaid benefits. Plaintiffs also preserved for appeal 
their objections to  admission of evidence concerning AFDC and 
child support. We find that  the erroneous admission of evidence 
regarding Medicaid, AFDC, and child support in itself requires a 
new trial. We therefore uphold the  decision of the Court of Ap- 
peals without analyzing whether plaintiffs can prevail on appeal 
because of other violations of the collateral source rule. 

Our prior cases, as  well as  those from other jurisdictions, 
demonstrate that  the erroneous admission of collateral source 
evidence often must result in a new trial. See, e.g., Eichel v. New 
York Central R.R. Co., 375 U.S. 253, 11 L.Ed. 2d 307 (1963); 
Spivey v. Wilcox Co., 264 N.C. 387, 141 S.E. 2d 808; Fincher v. 
Rhyne, 266 N.C. 64, 145 S.E. 2d 316 (1965). The likelihood of preju- 
dice is great because the evidence tends to  suggest to  the jury 
that the outcome of the trial is immaterial to  the  party benefiting 
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from the collateral source. Fincher, 266 N.C. a t  68, 145 S.E. 2d at  
319. This has long been recognized with regard to  liability insur- 
ance. According to this Court's decision in Fincher, no circum- 
stance "is more surely calculated to cause a jury to render a 
verdict against the defendant, without regard to the sufficiency 
(weight) of the evidence, than proof that the person against whom 
such verdict is sought is amply protected by indemnity 
insurance." Id. a t  69, 145 S.E. 2d a t  319. Similarly, the United 
States Supreme Court acknowledged that evidence of the "receipt 
of collateral social insurance benefits involves a substantial likeli- 
hood of prejudicial impact." Eichel, 375 U.S. at  255, 11 L.Ed. 2d at  
309. The prejudice stems from the probability that juries will con- 
sider the availability of collateral sources as indicative of the lack 
of any real damages. See generally Sedler, The Collateral Source 
Rule and Personal Injury Damages: The Irrelevant Principle and 
the Functional Approach (Part 1), 58 Ky. L.J. 36, 47-56 (1970). 

In spite of this Court's traditional reticence to find the er- 
roneous admission of collateral source evidence nonprejudicial, de- 
fendants argue that evidence related solely to damages could not 
have prejudiced plaintiffs on the issue of liability. Defendants con- 
tend the jury never reached the damages issue because it decided 
not to find defendants liable for Morgan's condition. Defendants 
maintain it is unduly speculative to presume that the inadmissible 
evidence influenced the jury on their decision regarding liability. 
We disagree. 

A review of the closing arguments to the jury reveals that 
defendants capitalized on the evidence of collateral sources to 
argue that plaintiffs suffered no damages. Defense counsel as- 
serted there is "not one penny of loss that you all have heard that 
Morgan Cates or his mother has paid for this child that they 
wouldn't have paid for a normal child. Not one penny." He went 
on to declare that plaintiffs failed to prove "that this child would 
suffer a penny with its Medicaid, its Aid to Dependent Children, 
its own father looking after it and supporting it." He also stated 
that "until [Morgan]'~ 22 he'll get the free care right there, the 
daily care a t  one of the best facilities in the country. And after 
that these ICFs are very well provided for and the care is excel- 
lent there." Defense counsel thus argued strenuously that 
whatever injuries the plaintiffs suffered, they had been, and 
would be, compensated in full by public sources. 
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In light of this kind of argument and the  nature of the  col- 
lateral source evidence which was so freely admitted, we find 
unpersuasive defendants' contention that  the  jury's consideration 
of t he  liability issues was unaffected by this evidence. We agree 
with the  conclusion of Judge Wells, writing for a unanimous 
Court of Appeals, tha t  defendants' emphasis throughout the  trial 
on the  "numerous gratuitous avenues of compensation [tha.t] ex- 
isted for plaintiffs' benefit substantially eroded plaintiffs' verdict- 
worthiness by suggesting t o  the  jury that  plaintiffs were already 
fully compensated and were trying t o  obtain a double recovery." 
83 N.C. App. a t  455, 350 S.E. 2d a t  903. 

[S] The second question presented is whether a plaintiff who has 
waived his physician-patient privilege as  t o  nonparty treating 
physicians may preclude these physicians from testifying as  ex- 
perts for the  defendant. We hold he may not. Once a plaintiff 
waives his right t o  prohibit disclosures of confidences by his 
physicians he may not asser t  t he  physician-patient privilege t o  
prevent them from testifying as  experts  for his opponent. 

Plaintiffs called one of t he  defendants, Dr. Stanley Wilson, as  
their first witness. Questioning Wilson as  an adverse witness, 
plaintiffs elicited detailed testimony regarding each occasion on 
which he communicated with Joyce Cates, from their :initial 
meeting on 9 February 1978, through every subsequent contact 
until 27 February 1979. They asked him to explain each diagnosis 
he made, and every treatment he prescribed. Plaintiffs introduced 
Dr. Wilson's medical records into evidence. Plaintiffs also intro- 
duced into evidence all of Joyce Cates' and Morgan Cates' mledical 
records. 

Joyce Cates testified concerning the  occasions on which she 
consulted Dr. Wilson, as  well as  her other treating physicians. 
Once again, the  testimony covered each office visit and telephone 
call in meticulous detail. Ms. Cates described her changing 
physical condition, and Dr. Wilson's corresponding diagnoses. Ms. 
Cates also testified concerning her consultation with Dr. Martin 
A. Hatcher, t he  neurologist who treated her for carpal tunnel syn- 
drome. She recounted his examination and diagnosis. She then 
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described the surgery that  Dr. Hatcher and Dr. Stephen C. Robin- 
son, a neurosurgeon, performed to alleviate the  carpal tunnel syn- 
drome. Finally, Ms. Cates testified concerning her initial visit 
with Drs. Robert Wein and Charles Lomax, the obstetricians to  
whom Dr. Wilson referred Ms. Cates upon diagnosing her as  preg- 
nant. She related the details of Dr. Wein's examination, as  well as  
his and Dr. Lomax's decision to  admit her t o  the hospital. 

Plaintiffs called three expert witnesses, each of whom testi- 
fied in detail using the medical records prepared by plaintiffs' 
treating physicians. Dr. Samuel H. Shelbourne, a pediatric 
neurologist, reviewed Morgan Cates' condition immediately prior 
and subsequent t o  delivery. He posited that  Morgan's brain 
damage might have been averted had he been delivered earlier on 
27 February. Dr. Shelbourne based his opinion, in large measure, 
upon a review of medical records from Moses Cone Hospital. 
Some of these records were prepared by Dr. Samuel Ravenel, a 
pediatrician who examined Morgan Cates in the intensive care 
nursery a t  Moses Cone. Dr. Harlan Giles, an obstetrician- 
gynecologist, analyzed the records prepared by Dr. Wein and 
concurred with Dr. Shelbourne. Dr. Julian Keith, a family practi- 
tioner, reviewed medical records prepared by Dr. Wilson, as  well 
as  those from Moses Cone Hospital, and concluded that  Dr. 
Wilson fell below the standard of care for family practice physi- 
cians by not ordering a pregnancy test  prior t o  27 February 1987. 

Defendants responded to  plaintiffs' expert testimony by call- 
ing ten expert witnesses, five of whom treated Joyce or Morgan 
Cates during the course of events pertinent t o  the  pending suit. 
Drs. Wein and Lomax testified a s  experts in the field of 
obstetrics and gynecology, declaring that  the  events of 27 
February made no difference in Morgan Cates' condition. Drs. 
Robinson and Hatcher opined that  Dr. Wilson's performance did 
not fall below the accepted standard of care when he failed to 
order a pregnancy test  upon finding that  Joyce Cates had carpal 
tunnel syndrome. Dr. Ravenel testified that  in his opinion the out- 
come would not have differed had Joyce given birth earlier on 27 
February. 

Plaintiffs did not object t o  the testimony of any of the five 
treating physicians insofar a s  it concerned a recitation of the facts 
surrounding Joyce's and Morgan's physical conditions. Similarly, 
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plaintiffs registered no objection when these physicians described 
the course of treatment conducted on the plaintiffs' behalf. When, 
however, defendants asked these physicians for their expert opin- 
ions, plaintiffs objected, claiming that  such expert testimony 
violated the physician-patient privilege. 

Plaintiffs pressed their objection on appeal. The Court of Ap- 
peals found that  the plaintiffs had waived the physician-patient 
privilege "regarding 'information' obtained by their treating 
physicians in the course of treatment and diagnosis." Cates, 83 
N.C. App. a t  460, 350 S.E. 2d a t  906. The court went on to hold 
that  this waiver did not necessarily extend to  "opinion 
testimony." The court noted the strong public policy, as  ex- 
pressed in N.C.G.S. § 8-53, favoring protecting confidentiality be- 
tween physician and patient. On this basis it held that  absent an 
express waiver, a trial court may permit opinion evidence by non- 
party treating physicians only after finding, pursuant to the 
statute, that  the proper administration of justice necessitates 
such testimony. 83 N.C. App. a t  460, 350 S.E. 2d a t  906. 

The question before us is whether the Court of Appeals 
erred in establishing a rule whereby plaintiffs who waive their 
physician-patient privilege as  t o  "information" may nevertheless 
preclude their physicians from giving opinion testimony. We hold 
it did. 

Communications between physician and patient received no 
protection a t  common law. State v. Martin, 182 N.C. 846, 849, 109 
S.E. 74, 76 (1921). North Carolina protects the physician-patient 
relationship by statute. N.C.G.S. 5 8-53 provides, in pertinent 
part: 

No person, duly authorized to practice physic or surgery, 
shall be required to disclose any information which he may 
have acquired in attending a patient in a professional 
character, and which information was necessary to  enable 
him to prescribe for such patient as  a physician, or  to do any 
act for him as  a surgeon, and no such information shall be 
considered public records under G.S. 132-1. . . . Any resident 
or presiding judge in the district, either a t  the trial or prior 
thereto, or the Industrial Commission pursuant to law may, 
subject to G.S. 8-53.6, compel disclosure if in his opinion 
disclosure is necessary to a proper administration of justice. 
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(1986). Decisions of this Court make clear that  the  physician- 
patient privilege extends beyond information orally communi- 
cated by the patient t o  the physician. I t  also embraces 
"knowledge obtained by the  physician or surgeon through his own 
observation or examination while attending the patient in a pro- 
fessional capacity, and which was necessary to  enable him to  
prescribe." Smith v. Lumber Co., 147 N.C. 62, 64, 60 S.E. 717, 718 
(1908). Beyond this, however, our cases have refused to  go. As  
this Court declared in Sims v. Charlotte Liberty Mutual In- 
surance Co., "[wle are  not disposed to  extend the  privilege beyond 
the plain sense of the text  of the  statute, but we are  required t o  
give effect to that." Sims, 257 N.C. 32, 37, 125 S.E. 2d a t  326, 330 
(1962). 

The law is established that  a patient may waive his 
physician-patient privilege. 1 Brandis on North Carolina Evidence 
5 63 (1962). The waiver may be express or  implied. Capps v. 
Lynch, 253 N.C. 18, 22, 116 S.E. 2d 137, 141 (1960). 

In Capps, this Court considered what constitutes waiver by 
implication, concluding that  the  issue must be resolved "largely 
by the facts and circumstances of the particular case on trial." 
Capps, 253 N.C. a t  23, 116 S.E. 2d a t  141. Certain situations, 
however, necessarily constitute an implied waiver. Waiver by im- 
plication will be found where 

the patient calls the physician a s  a witness and examines him 
as t o  patient's physical condition, where patient fails t o  ob- 
ject when the opposing party causes the physician to  testify, 
or  where the patient testifies t o  the communication between 
himself and physician. 

Id. The patient also waives his privilege by implication when he 
"voluntarily goes into detail regarding the nature of his injuries 
and either testifies t o  what the physician did or said while in at-  
tendance." Id. 

The principle underlying our decision in Capps is that  when a 
patient discloses, or permits disclosure of, information gained by 
the physician during the physician-patient relationship, the ra- 
tionale for the physician-patient privilege evaporates. The pur- 
pose of North Carolina's statutory privilege is "to induce the 
patient t o  make full disclosure that  proper treatment may be 
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given, t o  prevent public disclosure of socially stigmatized diseas- 
es, and in some instances t o  protect patients from self-incrimina- 
tion." Sims, 257 N.C. a t  36, 125 S.E. 2d a t  329. The privilege 
belongs t o  t he  patient. Capps, 253 N.C. a t  22, 116 S.E. 2d a t  141. 
So long a s  the  patient insists on it, the  privilege remains intact. 
When, however, t he  patient breaks t he  fiduciary relationship with 
the physician by revealing, or  permitting revelation of, the  
substance of the  information transmitted t o  the  physician, the pa- 
tient has, in effect, determined it  is no longer important tha t  t he  
confidences which the  privilege protects continue t o  be protected. 
Having taken this position, the  plaintiff may not silence the  physi- 
cian as t o  matters  otherwise protected by t he  privilege. 

In t he  instant case, t he  plaintiffs impliedly waived their 
physician-patient privileges as t o  each of the  treating physicians 
defendants called as  expert  witnesses. The consultations between 
plaintiffs and these physicians received, a t  plaintiffs' instance or  
permission, thorough public exposure and scrutiny. Joyce Cates 
testified on direct examination concerning her communications 
with these physicians. She recounted her deteriorating ph,ysical 
condition and t he  corresponding course of t reatment  the  physi- 
cians prescribed. Plaintiffs did not object when defendants called 
these physicians as  witnesses and elicited from them dettailed 
descriptions of t he  nature of plaintiffs' injuries. Applying the  tes t  
for waiver enunciated by this Court in Capps, we conclude t he  
plaintiffs waived their physician-patient privileges as  t o  the non- 
party t reat ing physicians whom defendants called as  expert 
witnesses. 

We hold further tha t  this waiver extended t o  any opinions 
held by these treating physicians formed as a result of informa- 
tion gained during their t reatment  of the plaintiffs. The distinc- 
tion between information and opinion drawn by the  Court of 
Appeals has never been made by this Court. Plaintiffs cite no 
case making a similar distinction, nor have we found any. We 
decline t o  draw such a line. 

Strictly construing the  s ta tu te  protecting communications be- 
tween physicians and patients, as  required by Sims, we find no 
statutory basis for allowing a patient t o  waive his privilege as t o  
information gained by his physician while maintaining it  as t o  his 
physician's opinions. 257 N.C. a t  37, 125 S.E. 2d a t  330. The 
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statute itself suggests no division between opinion and informa- 
tion, and no such division is necessary to give effect "to the plain 
sense of the text." Id. As noted already, the statute's plain sense 
serves to  protect a patient from public disclosure of the  details of 
his relationship with his physician. A patient who discloses that  
which he has a right t o  keep confidential loses the right to claim 
the statute's protection. 

A second reason that  we decline to  adopt the divisible waiver 
permitted by the Court of Appeals is its possible misuse by plain- 
tiffs in personal injury actions. A divisible waiver could enable 
plaintiffs to elicit from their physicians factual details underlying 
their cases and then preclude these physicians from placing this 
information in a legally relevant context. When a patient 
dissolves the fiduciary relationship with his physician by disclos- 
ing or permitting disclosure of details of their consultations, he 
should not, in fairness, be allowed to prevent the physician from 
stating an opinion which might aid the t r ier  of fact in assessing 
the merits of the patient's case. To hold otherwise would enable 
patients t o  use the privilege not defensively to  protect their con- 
fidences but offensively to suppress the t ru th  in litigation. Capps, 
253 N.C. a t  24, 116 S.E. 2d a t  142. 

Defendants and amici suggest that  this Court, following the  
lead of commentators, legislation, and decisions in other jurisdic- 
tions, should hold the physician-patient privilege is waived 
whenever a patient files a lawsuit in which his physical condition 
is an element of the claim or defense. See, e.g., 8 Wigmore, 
Evidence 5 2389 (McNaughton rev. 1961). The concurring opinion 
argues likewise, noting that  this is the  rule "in most 
jurisdictions."' Since we have concluded that  a waiver occurred 
under the circumstances of this case on the authority of Capps, 
we decline to  go so far. Such a holding would be unnecessarily 
contrary to the Capps test  for determining waiver. In Capps we 
declared, "[tlhe question of waiver is to be determined largely by 
the facts and circumstances of the particular case on trial." 

1. According to the amicus brief submitted by the North Carolina Association 
of Defense Attorneys, 27 states have this rule by legislative enactment and 6 by 
judicial decision. Amicus Curiae Brief. North Carolina Association of Defense At- 
torneys, at 11-12. 
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Capps, 253 N.C. a t  23, 116 S.E. 2d a t  141. This case presents no 
compelling reason for departing from this test.2 

For  the reasons stated we affirm the Court of Appeals deci- 
sion as  herein modified. 

Modified and affirmed. 

Justice MITCHELL concurring in result. 

I concur in the  result reached and in most of the  reasoning 
contained in the  scholarly and thoughtful opinion of the  majorit; 
I write separately, however, to  express my disagreement with the 
ground upon which the majority resolves the  question of the 
plaintiffs waiver of the  physician-patient privilege. The majority 
follows Capps v. Lynch, 253 N.C. 18, 23,116 S.E. 2d 137,141 (1960) 
in applying the  rule tha t  questions involving waiver of the physi- 
cian-patient privilege a r e  t o  be determined largely by the facts 
and circumstances of the  particular case on trial. I am of the view 
that  Capps was wrongly decided on this point and that  we should 
not the  error  further. ~ c c o r d i n ~ l ~ ,  I would take this 
opportunity to  overrule Capps in this regard and apply the rule 
recognized by a majority of jurisdictions-which I think clearly is 
the correct rule-that the "bringing of an action in which an 
essential part of the issue is the existence of physical ailment 
should be a waiver  of the privilege for all communications con- 
cerning that  ailment." 8 J. Wigmore, Evidence § 2389 (McNaugh- 

2. Plaintiffs argue that defense counsel, in the preparation of this case, abused 
plaintiffs' physician-patient privilege by conducting, before trial, ex parte discus- 
sions with plaintiffs' treating physicians. We a re  unable to review these contentions 
because plaintiffs never pressed this grievance a t  trial and the trial court made no 
rulings directed to this point. As we read the record, plaintiffs never objected to 
the expert opinion testimony, nor moved to  strike it, on the ground of the allegedly 
improper ex parte conferences. There are  no assignments of error pertinent to  this 
point. Appellate courts ordinarily do not review matters which were not first con- 
sidered and ruled on by the trial court. 

The law does not require trial judges to  be clairvoyant and omniscient. Neither 
does it permit defense counsel to play hide and seek with objections. The trial 
court, upon inquiry, is entitled to know the  ground upon which an objection is 
interposed; and if counsel specifies one ground, he cannot be heard to urge a 
different ground on appeal. 

State v. Cumber, 280 N.C. 127, 131, 185 S.E. 2d 141, 144 (1971). 
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ton Rev. 1961); see also Annotation, Commencing Action Involv- 
ing Physical Condition of Plaintiff or Defendant or Decedent as 
Waiving Ph ysician-Patient Privilege as to Discovery Proceedings, 
21 A.L.R. 3d 912 (1968 & Supp. 1987). 

The fact that  the treating physician's knowledge and the  con- 
dition of the plaintiff form the central issues in cases such a s  this, 
makes information concerning relevant medical treatments and 
conditions subject to discovery and use a t  trial. The rule applied 
in most jurisdictions is tha t  in such cases, the  physician-patient 
privilege is waived when the  patient files a lawsuit which places 
his medical condition in controversy. See, e.g., Mull v. String, 448 
So. 2d 952 (Ala. 1984); Trans-World Investments v. Drobney, 554 
P .  2d 1148 (Alaska 1976); Mathis v. Hildebrand, 416 P. 2d 8 
(Alaska 1966); Collins v. Bair, 252 N.E. 2d 448 (Ind. App. 1969); 
State ex rel. McNutt v. Keet, 432 S.W. 2d 597 (Mo. 1986); De- 
Castro v. New Yorlc, 54 Misc. 2d 1007, 284 N.Y.S. 2d 281 (1967); 
Sagmiller v. Carlsen, 219 N.W. 2d 885 (N.D. 1974); Alexander v. 
Farmers Mutual Auto Ins. Co., 25 Wis. 2d 623, 131 N.W. 2d 373 
(1964); Awtry v. United States, 27 F.R.D. 399 (S.D.N.Y. 1961); 
Burlage v. Haudensheild, 42 F.R.D. 397 (N.D. Iowa 1967). 

A lawsuit is not a parlor game; it is a solemn search for t ru th  
conducted by a court of law. In my view, the "patient-litigant ex- 
ception" precludes a party who has placed his medical condition 
in issue from invoking the physician-patient privilege to prevent 
the court from reaching the  t ru th  of the very issue he has raised. 
In this regard, a party simply "cannot have his cake and ea t  i t  
too." San Francisco v. Superior Court, 37 Cal. 2d 227, 231 P. 2d 
26, 28 (1951) (Traynor, J.). 

This case presents a propitious opportunity to  overrule our 
prior erroneous holding in Capps and to  adopt the  "patient- 
litigant exception" to  the  physician-patient privilege. By so doing, 
we would adopt the correct view and bring North Carolina into 
line with the majority of jurisdictions. This approach would not 
change the result in the present case, but would serve to  give 
both Bench and Bar advance notice that  we were adopting the  
only fair and just rule for such cases. I vote to do so now. 

Justice MEYER joins in this concurring opinion. 
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STATE OF NORTH CAROLINA v. GEORGE RICHARD FISHER 

No. 624A85 

(Filed 5 November 1987) 

1. Kidnapping g 1; Constitutional Law g 34- double jeopardy-first degee  kid- 
napping and attempted first degee  rape 

Defendant's convictions for f!rst degree kidnapping and attempted first 
degree rape were remanded for arrest  of judgment on one of the convictions 
where the  trial judge charged the jury that  it could find defendant guilty of 
first degree kidnapping if they found that  defendant sexually assaulted the vic- 
tim. 

2. Criminal Law 1 66.9 - photographic identification -not impermissibly sug- 
gestive 

The trial court in a prosecution for murder, rape, and kidnapping did not 
er r  by concluding that the  pretrial identification procedures through which a 
witness identified defendant were not so unnecessarily suggestive and con- 
ducive to irreparable mistaken identification as to  violate defendant's right to 
due process where the witness initially identified defendant from a news 
photograph, went to  the  police, was shown a photographic lineup that  included 
defendant, and later that  day was shown a second lineup of six photographs of 
defendant. Assuming that  the pretrial identification procedures were un- 
necessarily suggestive, they were not impermissibly suggestive when weighed 
against findings that the witness had a good look a t  defendant's face in 
daylight, the witness's description matched defendant's, the witness was 
positive of his identification and never identified anyone other than defendant, 
the identification took place only eight days after the witness saw the man he 
identified as defendant, and the witness had taken his medication for a lithium 
imbalance on the day he saw defendant and was "just fine." 

2. Searches and Seizures 8 4- blood test results-no motion to suppress prior to 
trial-right to contest admissibility not waived 

The defendant in a prosecution for murder, rape, and kidnapping did noc 
waive his right to  contest the admissibility of tests of blood samples taken 
from him by not making his motion before trial where it was uncontroverted 
that  the State did not obtain a search warrant before taking samples from de- 
fendant and, although defendant received copies of the laboratory reports and 
therefore had notice that  the State had the evidence, he never received any 
notice that  the  State intended to  use the evidence. N.C.G.S. 5 15A-975. 

4. Searches and Seizures 1 4- blood sample without a search warrant-cidmissi- 
ble 

The trial judge did not err  in admitting test  results of blood samples tak- 
en from defendant under the good faith exception to  the exclusionary rule 
where a copy of a valid nontestimonial identification order was not presented 
by the district attorney a t  trial but defendant had moved to  suppress the 
results of later samples pursuant to  N.C.G.S. 5 15A-279(f), which prohibits the 
taking of evidence pursuant to  a nontestimonial identification order if the per- 
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son subject to the order has been previously subject to a nontestimonial identi- 
fication order. Furthermore, defendant did not take exception to findings that 
defendant had been taken to the hospital to have the samples in question 
taken pursuant to a nontestimonial identification order or that his motion to 
suppress based on a prior nontestimonial identification order had been al- 
lowed. 

Justice WHICHARD did not participate in the consideration or decision of 
this case. 

Justice MITCHELL concurring. 

Justice MARTIN dissenting in part. 

Justice MEYER joins in the dissenting opinion. 

APPEAL by defendant from sentences of life imprisonment for 
murder in the first degree, twenty years imprisonment for at- 
tempted first degree rape and forty years imprisonment for first 
degree kidnapping, to run consecutively. Defendant was tried 
before Judge Edwin S. Preston, Jr., and a jury at  the 5 August 
1985 Criminal Session of Superior Court, ORANGE County. Heard 
in the Supreme Court 15 April 1987. 

Lacy H. Thornburg, Attorney General, by Christopher P. 
Brewer, Assistant Attorney General, for the State. 

Ann B. Petersen for defendant-appellant. 

FRYE, Justice. 

Defendant contends on this appeal that his convictions and 
sentences for both first degree kidnapping and attempted first 
degree rape violated the double jeopardy clause of the United 
States Constitution. We agree and remand for resentencing as  set 
forth in this opinion. Defendant also contends that his identifica- 
tion by the State's witness Thomas Brown and the results of a 
blood sample taken from him on 2 February 1985 were erroneous- 
ly admitted. We disagree, and find no error with respect to these 
issues. 

No detailed account of the facts of this case is necessary for 
an understanding of the issues presented on this appeal. Sum- 
marily stated, the evidence introduced by the State a t  defend- 
ant's trial showed that on Wednesday, 30 January 1985, the body 
of Jean Fewel, born Kar Har Cheung, was discovered near Finley 
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Golf Course in Chapel Hill, North Carolina. She was hanging from 
a t ree  by a rope tied around her neck. The cause of death was 
strangulation. Examination of Miss Fewel's body and her clothes 
revealed semen stains and the presence of sperm in her vagina 
and anus, but the Assistant Chief Medical Examiner could find no 
indication of trauma. 

Ms. Fewel, who was eight years old, was in the  process of be- 
ing adopted by her adoptive parents, residents of Chapel Hill. She 
had last been seen by her brother on the  morning of her death, 
standing beside a car with the  hood raised. A man was leaning 
over the car engine. 

Defendant was indicted on 25 March 1985 in separate bills of 
indictment for murder, first degree rape, and first degree kidnap- 
ping of Miss Fewel. The three offenses were consolidated for 
trial. The case came on for trial as  a capital case a t  the 5 August 
1985 Criminal Session of Superior Court, Orange County. At  the 
close of the  State's evidence in the guilt phase, the  trial ;judge 
dismissed the charge of first degree rape and allowed the  State  to  
continue on a charge of attempted first degree rape. The jury 
found defendant guilty a s  charged on each offense. 

Pursuant t o  N.C.G.S. 5 15A-2000, a separate sentencing hear- 
ing was held. The jury found as  an aggravating circumstance that  
the murder was committed during an attempted first degree 
rape. The jury specifically did not find the submitted aggravating 
circumstance that  the murder was especially heinous, atrocious or 
cruel. The jury also found numerous mitigating circumstances. I t  
found that  the  mitigating circumstances were insufficient to  
outweigh the  aggravating circumstance but did not find the ag- 
gravating circumstance sufficiently substantial to  call for the im- 
position of the death penalty when considered with the  mitigating 
circumstances. Accordingly, the jury returned a recommendation 
of life imprisonment. The trial judge sentenced defendant t'o life 
imprisonment for the offense of first degree murder, twenty 
years for the attempted first degree rape, and forty years for the  
first degree kidnapping, the  sentences to  run consecutively. 

Defendant appealed his conviction for first degree murder to  
this Court. His motion t o  bypass the  Court of Appeals on the  
lesser offenses was allowed on 22 April 1986. 
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[I] Defendant first contends that  the prohibition against double 
jeopardy precludes him from being convicted of both first degree 
kidnapping and attempted first degree rape. For the reasons 
stated in our decision in State v. Belton, 318 N.C. 141, 347 S.E. 2d 
755 (19861, we agree. 

In the trial judge's instructions to the jury a t  the close of the 
guilt phase of defendant's trial, the judge charged that the jury 
could find defendant guilty of first degree kidnapping if, inter 
alzb, they found that defendant sexually assaulted the victim. In 
State v. Freeland, 316 N.C. 13, 340 S.E. 2d 35 (19861, we held that 
a criminal defendant could not be convicted of both first degree 
kidnapping and a sexual assault when the latter was used to 
prove an element of the kidnapping. The State argues in the in- 
stant case that it presented evidence from which the jury could 
have inferred that defendant also committed first degree sexual 
offense as well as attempted first degree rape, and that this unin- 
dicted sexual offense could have been used by the jury to  supply 
the "sexual assault" element of first degree kidnapping despite 
the lack of any instructions to that effect. Nevertheless, we are 
unable here, as we were unable in Belton, to say that the jury 
must have understood that it could only convict for first degree 
kidnapping by using the unindicted sexual assault, rather than 
the attempted rape, to supply the sexual assault element of the 
crime of first degree kidnapping. We hold that our decision in 
Belton controls in the instant case and that defendant's convic- 
tions of both first degree kidnapping and attempted first degree 
rape cannot stand. On remand, the trial court may either arrest 
judgment on the attempted first degree rape charge or arrest 
judgment on the first degree kidnapping charge and resentence 
defendant for second degree kidnapping. See State v. Freeland, 
316 N.C. 13, 340 S.E. 2d 35; State v. Dudley, 319 N.C. 656, 356 
S.E. 2d 361 (1987). 

(21 Defendant next argues that the in-court identification of him 
by the State's witness Thomas Brown, as the man Brown saw 
driving the victim down Churchill Street in Chapel Hill on the 
morning of her death, was reversible error. Defendant contends 
that this identification was the product of impermissibly sug- 
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gestive pretrial identification procedures. The tes t  for determin- 
ing whether pretrial identification procedures were impermissibly 
suggestive is clear. "Identification evidence must be excluded as  
violating a defendant's right t o  due process where the facts 
reveal a pretrial identification procedure so impermissibly sug- 
gestive tha t  there  is a very substantial likelihood of irreparable 
misidentification." State  v. Harris, 308 N.C. 159, 162, 301 S.E. 2d 
91, 94 (1983). As defendant correctly notes, determination O F  this 
question involves a two-step process. First ,  the  Court must de- 
termine whether the  pretrial identification procedures were un- 
necessarily suggestive. If t he  answer t o  this questialn is 
affirmative, t he  court then must determine whether the  un- 
necessarily suggestive procedures were so impermissibly sug- 
gestive that  they resulted in a substantial likelihood of 
irreparable misidentification. Manson v. Brathwaite, 432 U S .  98, 
53 L.Ed. 2d 140 (1977); State  v. Flowers, 318 N.C. 208, 347 S.E. 2d 
773 (1986); State  v. Headen, 295 N.C. 437, 245 S.E. 2d 706 (l978). 
Whether a substantial likelihood exists depends on the  totality of 
the circumstances. 

The factors t o  be considered . . . include the  opportunity of 
the  witness t o  view the  criminal a t  the  time of the  crime, t he  
witness' degree of attention, the  accuracy of his prior 
description of the  criminal, the  level of certainty demon- 
s t rated a t  the  confrontation, and the  time between the  crime 
and the  confrontation. Against these factors is to  be weighed 
the corrupting effect of the  suggestive identification itself. 

Manson, 432 U S .  a t  114, 53 L.Ed. 2d a t  154. 

Upon defendant's objection t o  Brown's identification, the trial 
judge held a voir dire t o  determine its admissibility and ruled 
that  Brown's identification was admissible. In support of his rul- 
ing, the  trial judge made findings of fact and conclusions of law. 
He made the  following findings, inter alia: 

12. Mr. Brown observed that  the  driver of this car was a 
man wearing a plaid shirt  who had blond hair, a beard and 
wore thick-framed glasses. Later  on February 7, 198!5, he 
gave this description to  law enforcement officers. 

13. Having seen Jean  Fewel and the  driver on January 30, 
1985, Mr. Brown was watching television when he saw the  of- 
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ficers 'bringing the defendant t o  the initial hearing of the 
charges.' That was when he was certain about who he had 
seen on January 30. Prior t o  seeing any account of the crime 
or  any photographs of the defendant on television, Mr. Brown 
had told his brother John, what he had seen. When he saw 
the defendant on the television, he said 'that's him!' He also 
'saw that  they had found the girl and everything.' 

14. Mr. Brown saw the News and Observer for February 5, 
1985 (Defendant's Voir Dire Exhibit Number Five for Iden- 
tification), which had a photograph of George R. Fisher wear- 
ing handcuffs and coming out of a building with police 
officers. 

Defendant has taken no exception to these findings. Accordingly, 
the question before this Court is whether the findings support the 
trial judge's conclusions that  the pretrial identification pro- 
cedures used were not "so unnecessarily suggestive and con- 
ducive to irreparable mistaken identification a s  t o  violate 
defendant's right to due process" and that  Brown's in-court iden- 
tification was of independent origin. 

Defendant contends that  the pretrial identification pro- 
cedures used in his case rise t o  the level of being impermissibly 
suggestive. He notes that  Brown initially identified him from a 
news photograph. Brown then went to the police and was shown 
two photographic lineups by the police who were aware that  
Brown had seen the news photograph. :Brown was shown first a 
photographic lineup that  included defendant and later that  day 
was shown a "second lineup" of six photographs of defendant. 

First,  we note that  the Fourth Circuit has intimated that  sug- 
gestive pretrial identification procedures that  do not result from 
state  action do not violate defendant's due process rights. United 
States v. Davis, 407 F. 2d 846 (4th Cir. 1969). 

Second, we have examined the first photographic lineup seen 
by the witness Brown, and we do not believe tha t  i t  was un- 
necessarily suggestive. The photographs were in black-and-white 
and had similarly sized white borders. All of the  photographs in 
the lineup were of white males. Each of the men depicted had a 
beard and mustache. None had either very short or very long 
hair. All were wearing casual clothes, and all wore glasses. De- 
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fendant's glasses were only slightly thicker than those of the  
other men. Two of the men had unmistakably dark hair; two were 
unmistakably blond. The trial judge found that  the  police officers 
in no way suggested that  Brown select defendant's photograph, or 
indeed that  a photograph of the  man Brown saw was in the line- 
up. As this Court has said before, "[Dlue process does not require 
that  all participants in a lineup be identical, all tha t  is required is 
that  a lineup be a fair one and that  the officers conducting i t  do 
nothing t o  induce the witness to  select one participant rather  
than another." State  v. Grimes,  309 N.C. 606, 610, 308 S.E. 2d 293, 
295 (1983). 

Third, defendant's complaint about the second lineup appears 
to  be only that  all six photographs were of defendant. Nothing 
else about this lineup appears to  have been suggestive. 

Assuming, arguendo, that  the  progress of the  pretrial iden- 
tification procedures from a news photograph to  the first 
photographic lineup, which contained one photograph of defend- 
ant and photographs of similarly attired men, to  the  second 
lineup, composed entirely of photographs of defendant, was unnec- 
essarily suggestive; nevertheless, these procedures could only be 
impermissibly suggestive if, taken together, they gave rise to a 
very substantial likelihood of irreparable misidentification.. The 
trial judge found that  the  witness " 'got a real good look a t  [the 
man's] face' " in daylight when he saw the man with the victim on 
the morning of 30 January 1985. The description Brown gave of 
this man, although quite general, matches defendant. The trial 
judge found that  Brown was positive of his identification and had 
never identified anyone other than defendant. The identification 
took place only eight days after Brown saw the man he identified 
as defendant. The only other circumstance of note in this case is 
that  Brown suffers from lithium imbalance; the  trial judge found, 
however, that  on 30 January 1985, Brown had taken his mledica- 
tion and was " ' just  fine."' When the suggestiveness of the 
pretrial identification procedures, even taken together, is weighed 
against these factors, it is clear that the procedures do not "give 
rise to  a very substantial likelihood of misidentification." Stlate v. 
Harris, 308 N . C .  a t  163, 301 S.E. 2d a t  94. Accord State  v. Cor- 
bet t ,  309 N.C. 382, 307 S.E. 2d 139 (1983). The trial judge did not 
e r r  in so concluding. Our inquiry therefore ends a t  this point. 
State v. Legge t t ,  305 N.C. 213, 287 S.E. 2d 832 (1982). 
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Finally, defendant argues tha t  the  trial court erred in admit- 
ting into evidence tes t  results of a blood sample drawn from de- 
fendant on 2 February 1985. 

In support of his ruling on defendant's motion t o  suppress 
this evidence, the trial judge made findings of fact. Essentially, he 
found tha t  Captain Howard Pendergraph of t he  Chapel Hill Police 
Department and S.B.I. Agent Troy Hamlin took defendant to  Me- 
morial Hospital in Chapel Hill on 2 February 1985. A physician 
there took a blood sample, a pubic hair sample and a saliva sam- 
ple from defendant "pursuant t o  a non-testimonial identification 
order." I t  is uncontroverted that  similar samples were again 
taken from defendant in May, 1985, pursuant to  a nontestimonial 
identification order. Defendant received copies of t he  laboratory 
reports on both sets  of samples. 

The trial judge also found tha t  a t  the  trial defendant moved 
to suppress the  results of the  second sample "pursuant to  G.S. 
15A-279(f)." That s tatute  provides, "[a] nontestimonial identifica- 
tion order may not be issued against a person previously subject 
to a nontestimonial identification order unless it is based on dif- 
ferent evidence which was not reasonably available when the  
previous order was issued." N.C.G.S. 5 15A-279(f) (1983). Accord- 
ing to  the  findings of fact, defendant's motion was allowed. The 
Sta te  later sought to introduce the  results from the  first group of 
samples, taken on 2 February 1985. Defendant moved t o  suppress 
this evidence, and the  trial judge denied this motion on the  
grounds that  defendant had waived his right t o  contest the admis- 
sibility of the evidence for failure to  comply with the  advance 
notice requirement of N.C.G.S. 5 15A-975(a). 

Defendant takes no exception to  the trial judge's findings of 
fact. 

[3] Defendant contends on appeal that  the  tes t  results of the  
blood sample taken on 2 February 1985 were inadmissible because 
the sample was the result of a warrantless search and seizure in 
violation of his constitutional rights. He idso contends that  he did 
not waive his right to  contest the  admissibility of this evidence. 

N.C.G.S. 5 15A-975 provides that, motions t o  suppress 
evidence must be made prior t o  trial unless "the S ta te  has failed 
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to  notify the defendant's counsel . . . of its intention to  use the  
evidence, and the evidence is . . . (2) Evidence obtained by virtue 
of a search warrant." N.C.G.S. 9 15A-975(b) (1983). I t  is uncon- 
troverted that  the State  did not obtain a search warrant before 
taking samples from defendant. Defendant's attorney argued 
before the  trial judge that  although he had received copies of the  
laboratory reports on both groups of samples, and therefore had 
notice that  the State  had the evidence, he had never received any 
notice that  the State  intended to  use the evidence from t,he 2 
February 1985 group of samples. The State  does not contend 
otherwise. Accordingly, we agree with defendant that  one of the  
exceptions to  the general rule set  forth in N.C.G.S. 5 15A-975 ap- 
plies in the  instant case. Defendant did not waive his right to con- 
test  the admissibility of the test  results of the blood samples 
taken from him on 2 February 1985. Cf. Sta te  v. Maccia, 311 N.C. 
222, 316 S.E. 2d 241 (1984) (setting forth the  general rule; no ex- 
ception applicable). 

141 In Sta te  v. Welch, 316 N.C. 578, 342 S.E. 2d 789 (1986)., this 
Court held that  although the withdrawal of a blood sample from 
the defendant without a search warrant violated the defendant's 
right under the fourth amendment to  the United States  Con.stitu- 
tion, the good-faith exception carved out by the United States 
Supreme Court in United S ta tes  v. Leon, 468 U.S. 897, 82 1L.Ed. 
2d 677 (19841, applied to  the officers in Welch who acted in 
reliance upon a nontestimonial identification order issued pur- 
suant to  the requirements of N.C.G.S. 5 15A-271 to  -282. Defend- 
ant in the instant case argues that no good-faith exception can 
apply here because the State  failed to show the existence of a 
valid nontestimonial identification order for the 2 February 1985 
taking of blood samples. Defendant's contention is predicated 
upon the failure of the district attorney to present a copy of such 
an order a t  trial. 

We disagree with the defendant. The trial judge found as a 
fact that  defendant moved to  suppress the results of the May 
1985 samples pursuant to  N.C.G.S. 5 15A-279(f). That statute only 
prohibits the taking of evidence pursuant to  a nontestim~onial 
identification order if the person subject to the order has been 
"previously subject" to  a nontestimonial identification order. 
N.C.G.S. 5 15A-279(f) (1983). Thus, defendant's own motion to sup- 
press the results of the second set  of samples presupposes th~e ex- 



28 IN THE SUPREME COURT [321 

State v. Fisher 

istence of a prior nontestimonial identification order. The trial 
judge found that this motion was allowed. The trial judge also 
found that Captain Pendergraph took defendant to Memorial 
Hospital on 2 February 1985 to have the samples in question 
taken "pursuant to a nontestimonial identification order." 
Although defendant contends before this Court that the State 
failed to show the existence of any order, defendant has never- 
theless taken no exception to any of these findings of fact. They 
are accordingly binding upon this Court on appeal. See State v. 
Lampkins, 283 N.C. 520, 196 S.E. 2d 697 (1973). We hold that our 
decision in State v. Welch also controls the result in the instant 
case and the trial judge did not err  in admitting the test results 
of the blood samples taken from defendant on 2 February 1985. 
See 316 N.C. 578, 342 S.E. 2d 789. 

One final matter must be resolved in connection with this 
issue. On 7 November 1986, the State moved to amend the record 
on appeal to include a copy of the May 1986 nontestimonial iden- 
tification order, the application for this order, and an affidavit by 
the district attorney. This Court allowed the State's motion on 18 
November 1986, before the defendant's time to respond had 
elapsed. Defendant requested the Court to reconsider its order 
allowing the amendment and moved to strike the amendment and 
any references in the State's brief to matters contained therein. 
In support of his motion, defendant attached affidavits from his 
trial attorney and from the district attorney. This Court deferred 
action on defendant's motion and allowed it to be argued at  oral 
argument. Defendant's motion is allowed. The amendment to  the 
record allowed by this Court on 18 November 1986 and all refer- 
ences in the State's brief to matters therein are stricken. 

For the reasons discussed herein, we find no error in defend- 
ant's trial, except that the case must be remanded to the Superior 
Court, Orange County, for resentencing in either the first degree 
kidnapping or the attempted first degree rape offense, in a man- 
ner not inconsistent with this opinion. 

No. 85CRS556 Murder in the First Degree-No error. 

No. 85CRS557 Attempted First Degree Rape-Remanded. 

No. 85CRS558 First Degree Kidnapping - Remanded. 
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Justice WHICHARD did not participate in the  consideration or 
decision of this case. 

Justice MITCHELL concurring. 

I continue t o  believe that  the reasoning of Justice Martin's 
dissent, which I joined, in State v. Belton, 318 N.C. 141, 34'7 S.E. 
2d 755 (1986), is correct and that  Belton was wrongly decided on 
the double jeopardy question which is before us again in this case. 
As Belton represents the  current s tatus of t he  law on the ques- 
tion, however, I feel compelled t o  vote to  apply i t  a t  this time. 
Because I am unable to  say with certainty that  the  jury here used 
the sexual assault for which the  defendant had not been indicted 
to  supply the  sexual assault element of the  crime of first degree 
kidnapping, I am unable to  distinguish this case from Belton with 
regard to  the  double jeopardy question. Accordingly, I concur in 
the opinion of the  majority. 

Justice MARTIN dissenting in part. 

I continue to  adhere to  my dissent in State v. Belton, 318 
N.C.  141, 347 S.E. 2d 755 (1986), on the double jeopardy issue; 
therefore, I respectfully dissent a s  to  part I of the majority opin- 
ion. 

Furthermore, even under Belton, a close reading of the 
evidence and the charge of the trial judge demonstrates that  de- 
fendant's double jeopardy rights were not violated. Here, as  in 
Belton, there was substantial evidence of a sexual assault on little 
Jean Fewel separate and apart  from the attempted rape in the  
first degree. Dr. Deborah L. Radisch, a pathologist who per- 
formed the  autopsy on Jean Fewel, testified that  she found male 
sperm inside the  vulva and vagina of the victim, as  well as  inside 
her anus. This testimony was also supported by the  physica.1 find- 
ings introduced into evidence. I t  is inescapable that  a t  least two 
sexual assaults were committed on the victim. Dr. Radisch testi- 
fied that  the  semen could have been placed in the  vagina by being 
transferred t o  the  vagina on some object smaller than an adult 
penis. There is no way that  this semen could have been placed in- 
side the  vagina and inside the  anus of this eight-year-old child 
without the  acts being sexual offenses in violation of N.C.G.S. 
5 14-27.4. By so doing, defendant committed two sexual assaults 
on this child. 
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In the charge on attempted rape, the  trial judge stated the  
testimony with respect to defendant's ejaculating in the pubic 
area of Jean Fewel, based upon the  finding of semen in her vulva 
and vagina, a s  evidence of that  charge. Nowhere in the charge on 
attempted rape did the trial judge mention the evidence of semen 
found in her anus. 

Had the trial judge charged the jury, in part,  on the  kidnap- 
ping charge, as  follows, there would be no question that  the 
judgments would be proper: 

. . . and fifth, that  Jean Fewel had been sexually assaulted. 
In determining this fifth element you may not consider the 
alleged attempted first degree rape. You must find the ex- 
istence of another sexual assault on Jean Fewel separate and 
apart  from the alleged attempted first degree rape. If the  
s tate  has satisfied you beyond a reasonable doubt that  de- 
fendant deposited semen inside the anus of Jean Fewel, aged 
eight years, by use of his penis or otherwise, that  would con- 
stitute a sexual assault. 

In charging the jury on kidnapping the trial judge said, in 
part: 

Fourth, that  this removal was a separate, complete act, inde- 
pendent of and apart  from the  felony of attempted first 
degree rape; and fifth, that  Jean Fewell [sic] had been sexual- 
ly assaulted. 

So I charge that  if you find from the evidence beyond a 
reasonable doubt that  on or about January the 30th, 1985, 
George Fisher unlawfully put Jean Fewell into his car and 
carried her from near her home to the Old Mason Farm Road, 
Chapel Hill, and that  Jean Fewell had not reached her 16th 
birthday and that  her parents did not consent to this 
removal, and that this was done for the purpose of 
facilitating George Fisher's commission of the felony of at-  
tempted first degree rape, and that this removal of Jean 
Fewell was a separate, complete act, independent of and 
apart  from the felony of attempted first degree rape, and 
that  Jean Fewell had been sexually assaulted, i t  would be 
your duty to return a verdict of guilty of first degree kidnap- 
ping. 
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This part of the  charge was repeated in the instructions on felony 
murder. 

I t  was thus clear to  the  jurors that  they must find that  the 
taking and removal of the  child was a separate and complete: act, 
independent of and apart  from the  attempted rape. I t  was also 
clear to  the  jury that  it must find that  defendant committed a 
sexual assault on the  victim in order to  convict him of kidnapping 
in the  first degree. With these two requisites presented side by 
side to  the  jury, any rational juror would know that  there ;must 
be proof of a sexual assault upon the  victim other than the at- 
tempted rape. Evidence of such additional sexual assault was 
overwhelming. Under these instructions, this Court is not re- 
quired to  make the assumptions complained of in Belton. There is 
no ambiguity to  be construed in favor of the defendant. Under 
these circumstances, I do not find any violation of double jeop- 
ardy principles. 

I concur in the  remainder of the majority opinion. 

Justice MEYER joins in this dissenting opinion. 

STATE OF NORTH CAROLINA v. WILLIAM KELLY STRICKLANI) 

No. 569A86 

(Filed 5 November 1987) 

I. Constitutional Law 1 63- death qualified jury-constitutional 
The trial court did not e r r  in a prosecution for murder,  kidnapping, and 

discharging a firearm into an occupied motor vehicle by death qualifying the  
jury. 

2. Criminal Law 1 63.1- mental capacity of defendant-lay opinion admissible 
The trial court did not e r r  in a prosecution for murder,  kidnap pin,^, and 

discharging a firearm into an occupied vehicle by allowing t h e  S ta te  to  ask de- 
fendant's estranged wife whether defendant knew the  difference between 
right and wrong on the  date of the  killing. Lay opinion concerning the  mental 
capacity of a defendant in a criminal case is admissible; however, assuming er-  
ror, there  was no prejudice because defense counsel asked on cross-ex,~mina- 
tion whether t h e  witness had told defendant's sisters that  defendant had run 
around his yard naked and urinated on trees like a dog, whether defendant 
had been in a mental hospital, whether he awakened his family at night to go 
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"bird blinding," whether he drove his truck down the road a t  excessive speeds 
with the doors open and his family inside, and whether he had injured his head 
during a motorcycle accident. Defense counsel also asked another witness 
whether defendant was in his right state of mind a t  some point prior to the 
killing and whether he had a reputation in the community for being crazy. 
N.C.G.S. § 8C-1, Rule 701. 

3. Criminal Law Q 64- lay opinion that defendant intoxicated-no error 
The trial court did not e r r  in a prosecution for murder, kidnapping and 

discharging a firearm into an occupied vehicle by allowing the State to ask de- 
fendant's companion whether defendant was intoxicated on the night of the 
murder where the companion had had an opportunity to observe defendant. 

4. Criminal Law Q 65- testimony that companion believed defendant's threat- 
admissible 

In a prosecution for murder, kidnapping, and discharging a firearm into an 
occupied vehicle, testimony by defendant's companion on the night of the 
murder that he believed defendant's statement that defendant would get him 
next if he told anybody because the companion felt that  if defendant "knocked 
off' a lady, he would knock off a man was not prejudicial in the context of the 
witness's prior testimony detailing defendant's offenses. N.C.G.S. 8C-1, Rule 
602, N.C.G.S. 8C-1, Rule 701, N.C.G.S. 3 15A-1443(a). 

5. Criminal Law 63 - defendant's sanity -opinion of companion 
The trial court did not e r r  in a prosecution for murder, kidnapping and 

discharging a firearm into an occupied vehicle by allowing the prosecutor to 
ask defendant's companion on the night of the shooting whether defendant was 
in his right mind and knew the difference between right and wrong or in 
allowing the witness's answers that defendant had been the same since he had 
known him and that defendant would have shot him if he had been out of his 
mind. The witness clearly had an opportunity to form an opinion as to defend- 
ant's mental capacity. N.C.G.S. § 8C-1, Rule 701. 

6. Criminal Law 1 89.10- impeachment of witness-prior assaults 
The trial court in a prosecution for kidnapping, murder, and discharging a 

firearm into an occupied vehicle did not e r r  by refusing to allow defendant to 
cross-examine his companion on the night of the murder about certain assaults 
the companion had allegedly committed. N.C.G.S. $ 8C-1, Rule 608(b). 

7. Kidnapping 1 1.2 - unlawful confinement -evidence sufficient 
The trial court did not er r  by not dismissing a kidnapping charge a t  the 

close of all the evidence where the evidence showed that defendant shot a t  the 
victim's car several times, got into the car and slapped her twice, and the car 
then pulled down a dirt road. Viewed in the light most favorable to the State, 
there was evidence which permitted a reasonable inference that defendant un- 
lawfully confined the victim in the car. N.C.G.S. § 14-39 (1986). 

8. Criminal Law Q 63- failure to instruct on insanity-no error 
The trial court did not e r r  in a prosecution for murder, kidnapping, and 

discharging a weapon into an occupied vehicle by not charging the jury on the 



N.C.] IN THE SUPREME COURT 33 

State v. Strickland 

defense of insanity where the evidence showed that defendant's behavior was 
often antisocial and unacceptable, but did not support defendant's contention 
that he was incapable of knowing the nature and quality of his actions or of 
distinguishing right from wrong in relation to those actions. 

9. Homicide @ 28.6- murder -defense of intoxication- refusal to instruct -no 
error 

The trial court did not er r  in a first degree murder prosecution by re- 
fusing to instruct on voluntary intoxication and to submit the possible verdict 
of second degree murder on the basis that voluntary intoxication negated the 
specific intent necessary for first degree murder where the evidence showed 
only that defendant had had two drinks earlier in the evening and was insuffi- 
cient to show that he was incapable of forming the intent necessary for first 
degree murder. 

APPEAL by defendant pursuant to  N.C.G.S. 5 7A-27(a) (1.986) 
from the imposition of a sentence of life imprisonment upon his 
conviction of first degree murder before Small, J., a t  the 27 May 
1986 Criminal Session of Superior Court, WAYNE County. On 24 
February 1987 we allowed defendant's petition t o  bypass the  
Court of Appeals in appeals from convictions of kidnapping, for 
which the trial court sentenced defendant to  forty years imprison- 
ment, and discharging a firearm into an occupied motor vehicle, 
for which the trial court sentenced defendant to  ten years im- 
prisonment. Heard in the  Supreme Court 12 October 1987. 

Lacy H. Thornburg, Attorney General, by Dennis P. Myers, 
Assistant Attorney General, for the State. 

R. Gene Braswell, S. Reed Warren, and Glenn Alton Barfield 
for defendant-appellant. 

WHICHARD, Justice. 

Defendant was convicted of first degree murder, kidnapping, 
and discharging a firearm into an occupied motor vehicle. He was 
sentenced to  life imprisonment for the murder, forty years (con- 
secutive) for the kidnapping, and ten years (consecutive) for fi.ring 
into the motor vehicle. We find no error. 

The State's evidence, in pertinent summary, showed the 
following: 

Defendant and his wife, Myra Strickland, were separated. On 
9 July 1985, Bishop Edith H. Dickerson, Ms. Strickland's mini.ster, 
picked her up from her mother's house in Wilson and drove her to  
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church in Rocky Mount for t he  evening service. After t he  service, 
a t  about 10:OO p.m., Bishop Dickerson and Ms. Strickland left t he  
church. They saw defendant's car parked across t he  s t ree t  with 
defendant sit t ing inside. Robert Bayman, defendant's friend, was 
walking down the  s t reet .  The women drove behind defendant's 
car, then went back t o  t he  church. While Ms. Strickland called t he  
police, defendant walked up t o  t he  church and Bishop Dickerson 
met  him a t  t he  door. Defendant told her tha t  he had heard tha t  
she was a lesbian and tha t  he would "get [her]." He  left when she 
refused t o  let  him in t he  church. The two women then left and 
drove t o  Wilson. On their way, defendant's car passed them. 
Bayman was driving and defendant was in t he  passenger seat. 
Bishop Dickerson dropped Ms. Strickland off a t  her  mother's 
home between 10:30 and 10:45 p.m. 

Defendant had asked Bayman to  drive him t o  Rocky Mount 
that  evening t o  see a girlfriend. They met  a t  a bootlegger's house, 
where they each had one drink. Bayman testified tha t  defendant 
was not drunk a t  tha t  time. Bayman and defendant then drove t o  
another house, where they had a second drink. While there, de- 
fendant shot a pistol several t imes between his legs and over his 
shoulder. They left a t  about 8:30 p.m. 

When they arrived in Rocky Mount, they stopped a t  a place 
where defendant said he was going t o  visit a woman. Defendant 
walked off. After a few minutes he rushed back t o  Bayman, tell- 
ing him t o  run. They drove t o  a gas station, where defendant 
asked Bayman to  hide t he  car and wait. Defendant pointed a gun 
a t  Bayman, telling him t o  get  out of t he  car because he was going 
t o  kill someone. When Bayman refused t o  get  out, defendant 
ordered him to  follow a car tha t  had passed. He followed this car, 
which was Bishop Dickerson's, t o  Ms. Strickland's mother's house. 
Ms. Strickland got out and Bishop Dickerson drove away. Bayman 
continued t o  follow her  car. After several miles, defendant asked 
Bayman to  pull up beside her  car. Defendant aimed a gun out of 
his window, telling Bishop Dickerson t o  stop. The cars jostled for 
position on t he  road, during which time defendant fired several 
shots a t  Bishop Dickerson's car and threatened Bayman with t he  
gun. 

When Bishop Dickerson stopped her  car, defendant got inside 
and slapped her twice. Her  car then pulled down a dir t  road. Bay- 
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man followed in defendant's car. When Bayman drove around a 
curve in the  road, he saw Bishop Dickerson's car in some trees. 
He saw defendant get  out of the  car and empty shells from his 
gun into his hand. Defendant stated, "She is dead now." Bayman 
said, "[Mlan, you didn't kill that  lady." Defendant answered, 
"[Yles, I did." Bayman saw Bishop Dickerson in the  car with a 
wound in her chest. She appeared to  be dead. Bayman and defend- 
ant drove to  a convenience store in Wilson. When police cars 
pulled up, defendant ran away. 

An assistant medical examiner who performed an autopsy on 
Bishop Dickerson testified that  a "bullet wound track" perforated 
the upper part of her heart and aorta, causing her to  die from 
massive internal bleeding. 

Although defendant did not call any witnesses a t  trial, he at- 
tempted to  show, through cross-examination of the  State's wit- 
nesses, tha t  he was insane a t  the  time of the offenses. 

[I] Defendant first assigns as  error  the  trial court's denial of his 
pretrial motion to  prohibit the  prosecutor from "death qualifying" 
the jury. Defendant contends that  the  court's "blanket" denial of 
this motion violated his right to  trial by a jury composed of a 
representative cross-section of the community. He argues that  the 
court should not have ruled on this motion until the State  attemp- 
ted to  excuse particular prospective jurors because they were op- 
posed to  capital punishment, and that  the court should have made 
an individual evaluation of each person to see if he or she would 
impose the  death penalty. 

Defendant's argument has no merit. The United States Su- 
preme Court recently held that  the  federal constitution does not 
prohibit s tates  from "death qualifying" juries in capital cases. 
Lockhart v. McCree, 476 U.S. - --, 90 L.Ed. 2d 137 (1986). We have 
held that  the  practice of "death qualifying" juries in capital cases 
violates neither the United States  Constitution nor the North 
Carolina Constitution. Sta te  v. Barts ,  316 N.C. 666, 343 S.E). 2d 
828 (1986). 

[2] Defendant further contends that  the court erred by allo~wing 
the State  to  ask Myra Strickland whether defendant knew the dif- 
ference between right and wrong during June 1985 and by allow- 
ing Ms. Strickland to  answer. Defendant argues that  the question 
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and answer have no probative value because, first, the  terms 
"right and wrong" are  relative, and, second, when a defendant 
raises the insanity defense, the  proper question is not whether 
the  defendant knew right from wrong generally, but whether he 
or she had the mental capacity "to distinguish between right and 
wrong a t  the  time and in respect of the matter under investiga- 
tion." S ta te  v. Benton, 276 N.C. 641, 652, 174 S.E. 2d 793, 800 
(1970) (quoting State v. Jones, 229 N.C. 596, 598, 50 S.E. 2d 723, 
724 (1948) ) (prosecutor not permitted to ask psychiatrist on cross- 
examination whether defendant knew the  difference between 
right and wrong on the  day of the  killing). 

We conclude that  our decision in S ta te  v. Boone, 302 N.C. 
561, 276 S.E. 2d 354 (19811, governs this case. In Boone, the  
district attorney asked the defendant's father on cross-examina- 
tion whether defendant knew right from wrong. The father an- 
swered that  "at times he knew the difference between right and 
wrong." We held that  the  trial court did not e r r  in admitting the 
question and answer because lay opinion concerning the mental 
capacity of a defendant in a criminal case is admissible. Id. a t  565, 
276 S.E. 2d a t  357. Similarly, the  trial court in the  present case 
did not e r r  when it allowed the  State  t o  ask Ms. Strickland 
whether defendant knew the  difference between right and wrong 
in June  1985 and when it allowed Ms. Strickland's affirmative 
response. 

We note that  the adoption of N.C.G.S. 5 8C-1, Rule 701, did 
not effect a substantive change in the law regarding the  ad- 
missibility of lay opinions of sanity. The witness here had first- 
hand knowledge regarding defendant's sanity and her opinion 
could have been helpful t o  the  jury. See Sta te  v. Davis, 321 N.C. 
52, 361 S.E. 2d 724 (1987). 

Assuming, arguendo, that  the  trial court erred, the  error  was 
harmless. On cross-examination, defense counsel asked Ms. Strick- 
land whether she had told defendant's sisters that  defendant had 
run around his yard naked and urinated on trees like a dog, 
whether defendant had been in a mental hospital, whether he 
waked his family up a t  night t o  go "bird blinding," whether he 
drove his truck down the  road a t  excessive speeds with the doors 
open and his family inside, and whether he had injured his head 
during a motorcycle accident. Further ,  defense counsel asked 
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Robert Bayman whether defendant was in "his right s ta te  of 
mind" a t  some point prior t o  t he  killing and whether he had a 
reputation in t he  community for being crazy. Some of the  in- 
cidents about which defense counsel asked Bayman and Ms. 
Strickland allegedly occurred prior t o  June  1985, even months 
and years earlier. In light of these questions and the  evidence 
elicited thereby, t he  question t o  Ms. Strickland of whether de- 
fendant knew right from wrong in June  1985, and her affirmative 
response, could not have prejudiced defendant. N.C.G.S. 5 15A- 
1443(a). 

Several of defendant's assignments of e r ror  address the  di- 
rect and cross-examination of State 's witness Robert Bayman. 

[3] Defendant first complains tha t  t he  court erred by allowing 
the  S ta te  t o  ask Bayman whether,  in his opinion, defendant was 
intoxicated on 9 July 1985. Defendant contends that  the  Stat,e did 
not lay a proper foundation for t he  admission of Bayman's opinion 
because t he  evidence a t  trial had not shown tha t  Bayman had had 
an adequate opportunity t o  observe defendant before they left 
the bootlegger's house. In  State v. Dawson, 228 N.C. 85, 8;8, 44 
S.E. 2d 527, 529 (19471, we held that: 

A lay witness is competent t o  testify whether or  not in his 
opinion a person was drunk or  sober on a given occasion on 
which he observed him. The conditions under which the  wit- 
ness observed the  person, and the  opportunity t o  observe 
him, go t o  the  weight, not the  admissibility, of the  testimony. 

Bayman testified that  he was with defendant a t  the  bootlegger's 
house and saw defendant take a drink. Since Bayman had the  op- 
portunity t o  observe defendant, he was competent t o  give his 
opinion as  t o  whether defendant was intoxicated a t  that  time. 

(41 During direct examination, Bayman testified tha t  when he 
and defendant left the crime scene, defendant said, "[Ilf you tell 
anybody . . . I am going t o  gets  [sic] you next." When the  prose- 
cutor asked Bayman whether he believed defendant, Bayman re- 
plied, "I said, yes, I believe him because I felt like if he knociked a 
lady off he would knock a man off." Defendant contends that  Bay- 
man's s ta tement  was inadmissible under Rule 602 of t he  North 
Carolina Rules of Evidence because Bayman had no personal 
knowledge tha t  defendant "knocked off '  Bishop Dickerson; he had 
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not actually seen defendant kill her. He contends tha t  the  state- 
ment was also inadmissible under Rule 701 because Bayman's 
opinion was not "helpful t o  a clear understanding of his testimony 
or the  determination of a fact in issue." N.C.G.S. 5 8C-1, Rule 701 
(1986). 

Assuming, without deciding, that  the  admission of this evi- 
dence was error,  we hold tha t  the  error  was harmless. In the  con- 
text  of Bayman's prior testimony detailing defendant's offenses, 
his statement tha t  defendant "knocked off '  Bishop Dickerson 
could not have been prejudicial. N.C.G.S. 5 15A-1443(a). 

[5] Defendant further contends tha t  the trial court erred by al- 
lowing the  prosecutor to  ask Bayman whether in his opinion, 
based upon what he saw defendant do from the  time they pulled 
behind Bishop Dickerson's car until defendant ran from the con- 
venience store, defendant was in his right mind and knew the  dif- 
ference between right and wrong. Defendant also contends tha t  
the court erred by allowing Bayman's replies tha t  defendant was 
in his right mind "[b]ecause ever since I been knowing him, he 
was the  same as he were then" and "hecause a t  t he  time tha t  he 
aimed the  gun a t  me, he would have shot me if he had been out of 
his head." Defendant argues that  since Bayman applied the  incor- 
rect standard in forming an opinion a s  t o  whether defendant was 
"in his right mind," his testimony could not have been helpful to  
the determination of defendant's mental capacity, and that  it thus 
should have been excluded under Rules 'KOl(b1, 402 (relevance) and 
403 (probative value outweighed by danger of prejudice). 

We hold that  the court did not err .  A lay witness may testify 
in the  form of an opinion if the  opinion is "(a) rationally based on 
the  perception of the  witness and (b) helpful to  a clear under- 
standing of his testimony or the  determination of a fact in issue." 
N.C.G.S. 5 8C-1, Rule 701 (1986). "A lay witness, from observa- 
tion, may form an opinion as  to  one's mental condition and testify 
thereto before the  jury." Sta te  v. Moore, 268 N.C. 124, 127, 150 
S.E. 2d 47, 49 (1966); see also S ta te  v. Brower,  289 N.C. 644, 663, 
224 S.E. 2d 551, 564 (1976). Bayman testified a t  trial tha t  he had 
known defendant three to  five years, and that  he was with him 
several hours on 9 July 1985. Clearly, Biiyman had the  opportuni- 
ty  to  form an opinion as  to  defendant's mental capacity. In Sta te  
v. Moore, we held that  the trial court erred by refusing to  allow a 
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witness to  answer defense counsel's question a s  t o  whether the 
defendant was acting like a man "not in his right mind." 268 N.C. 
a t  127, 150 S.E. 2d a t  49. Likewise, it would have been error  not 
to allow Bayman to  testify similarly here. 

[6] Neither do we find error  in the trial court's refusal to  illlow 
defense counsel to  cross-examine Bayman about certain assaults 
Bayman allegedly committed. Rule 608(b) s tates  in part  that,: 

(b) Specific instances of conduct.-Specific instances o:f the 
conduct of a witness, for the purpose of attacking or support- 
ing his credibility, other than conviction of crime as  provided 
in Rule 609, may not be proved by extrinsic evidence. 'They 
may, however, in the discretion of the court, if probative of 
truthfulness or untruthfulness, be inquired into on c:ross- 
examination of the witness (1) concerning his character for 
truthfulness or untruthfulness, or (2) concerning the char- 
acter for truthfulness or untruthfulness of another witness as  
to  which character the witness being cross-examined has tes- 
tified. 

N.C.G.S. 5 8C-1, Rule 608(b) (1986). In State  v. Morgan, 315 N.C. 
626, 635, 340 S.E. 2d 84, 90 (19861, we held that  "extrinsic in- 
stances of assaultive behavior, standing alone, a re  not in any way 
probative of the witness' character for truthfulness or untruth- 
fulness." and therefore are inadmissible under Rule 608(b). 

[7] Defendant's contention that  the trial court should have 
dismissed the kidnapping charge a t  the close of all evidence is 
also without merit. The standard of review of a trial court's de- 
nial of defendant's motion to dismiss a t  the close of the State's 
evidence is: 

whether there is substantial evidence (1) of each essential ele- 
ment of the offense charged, or of a lesser offense included 
therein, and (2) of defendant's being the perpetrator of such 
offense. If so, the motion is properly denied. State  v. Rose- 
man, 279 N.C. 573, 184 S.E. 2d 289 (1971); S ta te  v. Mason, 279 
N.C. 435, 183 S.E. 2d 661 (1971). 

If the evidence is sufficient only to raise a suspicion or 
conjecture as  to  either the commission of the offense or the 
identity of the defendant as  the perpetrator of it, the motion 
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should be allowed. State v. Cutler, 271 N.C. 379, 156 S.E. 2d 
679 (1967); State v. Guffey, 252 N.C. 60, 112 S.E. 2d 734 (1960). 

The evidence is t o  be considered in the light most favor- 
able to the State; the State  is entitled to  every reasonable 
intendment and every reasonable inference to be drawn 
therefrom; contradictions and discrepancies a re  for the jury 
to resolve and do not warrant dismissal; and all of the 
evidence actually admitted, whether competent or  incompe- 
tent,  which is favorable t o  the State  is t o  be considered by 
the court in ruling on the motion. State v. Thomas, 296 N.C. 
236, 250 S.E. 2d 204 (1978); State v. McKinney, 288 N.C. 113, 
215 S.E. 2d 578 (1975). 

State v. Mercer, 317 N.C. 87, 96, 343 S.E. 2d 885, 890-91 (1986) 
(quoting State v. Powell, 299 N.C. 95, 98-99, 261 S.E. 2d 114, 117 
(1980) 1. 

Unlawful confinement or restraint is an element of the crime 
of kidnapping. N.C.G.S. €j 14-39 (1986). Defendant contends that  
since the evidence is insufficient t o  show that  he unlawfully con- 
fined or restrained Bishop Dickerson, the trial court should have 
dismissed the kidnapping charge. The evidence shows that after 
defendant had shot a t  Bishop Dickerson's car several times, he 
got into the car and slapped her twice, then the car pulled down a 
dirt road. We conclude that,  viewed in the light most favorable to 
the State, there is evidence which permits a reasonable inference 
that defendant unlawfully confined the victim in her car. 

[8] Defendant further contends that  the trial court erred by not 
charging the jury on the defense of insanity. Where a defendant's 
evidence discloses facts which are  legally sufficient t o  constitute a 
defense to the crime with which he or she has been charged, the 
court is required to instruct the jury as  to the legal principles ap- 
plicable to that  defense. State v. Mercer, 275 N.C. 108, 116, 165 
S.E. 2d 328, 334 (1968). We hold that  the evidence presented a t  
trial does not present facts legally sufficient t o  establish a 
defense of insanity. The legal test  for insanity is 

whether defendant, a t  the time of the alleged act, was labor- 
ing under such a defect of reason, from disease or deficiency 
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of t he  mind, as  to  be incapable of knowing the  nature and 
quality of his act, o r  if he does know this, was by reason of 
such a defect of reason incapable of distinguishing betlween 
right and wrong in relation to such act. 

State  v. Corley, 310 N.C. 40, 53, 311 S.E. 2d 540, 548 (1984) 
(quoting State  v. Vickers, 306 N.C. 90, 94, 291 S.E. 2d 599, 603 
(1982) 1; see also State v. Jones,  293 N.C. 413, 425, 238 S.E. 2d 482, 
490 (1977). Defendant claims that  evidence elicited on cross-exami- 
nation of Ms. Strickland and Robert Bayman was sufficient to  
make out a defense of insanity. That evidence included testimony 
that  defendant drove down the  highway recklessly, that  he woke 
his family up during the  night to  go "bird blinding," that  he shot 
into the  floor beside his wife a few times, that  he beat his wife 
and children, and that  he had a reputation in the  community for 
being crazy. Although this evidence tends to  show that  defend- 
ant's behavior was often antisocial and unacceptable, it does not 
support defendant's argument that  a t  the time he killed Bishop 
Dickerson he was incapable of knowing the  nature and quality of 
his actions or of distinguishing between right and wrong in rela- 
tion to  these actions. 

[9] Finally, defendant contends that  the trial court erred in re- 
fusing to  instruct the jury on voluntary intoxication as a defense 
to  the first degree murder charge and in refusing to  submit the 
possible verdict of second degree murder to  the jury on the basis 
that  voluntary intoxication negates the  specific intent necessary 
for first degree murder. First,  to  support an instruction of volun- 
tary intoxication, 

[tlhe evidence must show that  a t  the time of the  killing the 
defendant's mind and reason were so completely intoxicated 
and overthrown as to  render him utterly incapable of forming 
a deliberate and premeditated purpose to  kill. State v. Shel- 
ton, 164 N.C. 513, 79 S.E. 883 (1913). In the absence of some 
evidence of intoxication to such degree, the court is not re- 
quired to  charge the  jury thereon. State v. McLaughliri,, 286 
N.C. 597, 213 S.E. 2d 238 (1975). 

State v. Medley ,  295 N.C. 75, 79, 243 S.E. 2d 374, 377 (1978). The 
evidence here showed only that  defendant had had two drinks 
earlier in the  evening. This evidence was insufficient t o  show that  
defendant was so intoxicated a t  the time of the  crime that  he was 
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incapable of forming the intent necessary for first degree murder. 
This Court has held that  "when the State's evidence is clear and 
positive with respect to each element of the offense charged and 
there is no evidence showing the commission of a lesser included 
offense, i t  is not error  for the  trial judge t o  refuse to  instruct on 
the lesser offense." S ta te  v. Williams, 314 N.C. 337, 351, 333 S.E. 
2d 708, 718 (1985) (quoting Sta te  v. Hardy, 299 N.C. 445, 456, 263 
S.E. 2d 711, 718-19 (1980) ). Since the State's evidence clearly 
showed every element of first degree murder, and since defend- 
ant  has not shown voluntary intoxicat,ion sufficient t o  negate 
specific intent, it follows that  the trial court was not required to  
submit the possible verdict of second degree murder to the jury. 
The trial court thus did not e r r  in refusing to  instruct on volun- 
tary intoxication and to  submit the possible verdict of second 
degree murder t o  the jury. See Sta te  ,v. Goodman, 298 N.C. 1, 
12-14, 257 S.E. 2d 569, 578-79 (1979). 

For the reasons set  forth, we find that  the defendant re- 
ceived a fair trial, free from prejudicial error. 

No error. 

STATE OF NORTH CAROLINA v. JOSEPH EARLE LEWIS. JR. 

No. 571A86 

(Filed 5 November 1987) 

1. Conetitutional Law 1 48- misstatement in opening statement-no denial of ef- 
fective assistance of counsel 

Defendant was not denied his constitutional right to the effective 
assistance of counsel in a prosecution for first degree murder, armed robbery, 
felonious breaking and entering, and felonious larceny because defense counsel, 
during his opening statement to  the  jury, placed before the jury evidence of 
other pending charges against defendant when he incorrectly stated that 
defendant had no other pending charges against him for breaking and entering 
and was contradicted by the prosecutor. Nor was there error in the trial 
court's instructions to the effect that the jurors should not consider the open- 
ing statements of counsel as evidence in deliberating on their verdict. 

2. Homicide Q 25.2- first degree murder-conviction on premeditation and 
deliberation theory -failure to instruct on felony murder 

A defendant who was convicted and sentenced for first degree murder on 
the theory of premeditation and deliberation and who received a consecutive 
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sentence for armed robbery was not prejudiced by the trial court's failure to 
submit first degree murder on the theory of felony murder with robbery as  
the underlying felony since no merger would have occurred if defendant had 
been convicted under both theories, and the trial court would still have been 
free to impose a separate and consecutive sentence for armed robbery. 

3. Criminal Law 8 101.4- denial of jury request to review evidence-exerscise of 
discretion 

The trial judge properly exercised his discretion in compliance witlh N.C. 
G.S. § 15A-1233(a) when he denied a jury request to review a transcript of the 
testimony where the judge allowed the jury's request to examine photogaphs 
and then told the jurors that  he would not have the court reporter read back 
to them from her notes because "I just don't think that's the way to do 
things." 

APPEAL by defendant from sentences imposed by Braimnon, 
J., a t  the 12 September 1983 Criminal Session of Superior Court, 
ONSLOW County. Heard in the  Supreme Court 8 September 1987. 

Lacy  H. Thornburg, A t t o r n e y  General, b y  David R o y  tllack- 
well, Ass is tant  A t t o r n e y  General, for the State .  

Robin E. Hudson, for defendant-appellant. 

FRYE, Justice. 

Defendant contends on this appeal that  he was denied his 
constitutional right to effective assistance of counsel because of 
his own lawyer's misstatements during opening statements to  the 
jury. Defendant contends also that  the  trial judge committed re- 
versible error when he instructed the jury regarding defense 
counsel's misstatements, for his failure t o  instruct the jury on 
felony murder, and for his alleged failure to  exercise any discre- 
tion when denying the jury access to  the trial transcripts during 
jury deliberations. We find no prejudicial error and hold that de- 
fendant received a fair trial. 

Defendant was indicted on 26 July 1983 for felonious break- 
ing and entering of the Farmers'  Cooperative Exchange (FC!X) in 
Jacksonville, North Carolina, felonious larceny, robbery with a 
dangerous weapon and first degree murder of Harry Fountain, 
the owner of Harry's Wheel Alignment, located also in Jackson- 
ville, North Carolina. These offenses were consolidated for trial. 
Defendant was tried a t  the 12 September 1983 Criminal Session 
of Superior Court, Onslow County, before Brannon, J. 
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The State's evidence against defendant included testimony 
from several members of the  victim's family, law enforcement of- 
ficers, Timothy Fisher who allegedly aided and abetted in the 
crimes charged, and others. 

Joseph Pelletier, the manager of the FCX store, testified 
that  when he went to his store on 27 January 1983 he discovered 
that  somebody had forcefully entered his store during the night, 
had moved a 500 pound safe, had left behind an acetylene torch 
and a splitting maul, and had taken a pair of gloves, a flashlight 
and some batteries. The FCX store is located next to Harry's 
Wheel Alignment. 

Timothy Fisher, who was fifteen years old a t  the time of the 
alleged offenses, testified that  he had known defendant for about 
two years and that  they had "hung around" together. He testified 
that  on the night of 26 January 1983 he and defendant were a t  
Jerry's Disco in Jacksonville, North Carolina, and that  defendant 
suggested that  they "hit" some places. According to  Fisher he 
and defendant then walked to a store across from the FCX where- 
upon defendant stole some cigarettes and said that  they would 
"hit" the FCX and Harry's Wheel Alignment. Fisher further testi- 
fied that  he and defendant went first to  the FCX around 8 p.m. 
Defendant told Fisher to be the "lookout," whereupon defendant 
broke into the FCX with a small crowbar he had in his jacket. 
Fisher testified that  defendant stayed inside the FCX for about 
an hour and a half and came out with some gloves, a flashlight 
and a crowbar. 

According to Fisher, he and defendant then went t o  Harry's 
Wheel Alignment where Fisher again served as the "lookout" 
while defendant went in. In a few minutes someone drove up and 
went into the garage, whereupon Fisher banged on the wall t o  let 
defendant know that  someone was coming. Fisher testified that  
within fifteen minutes defendant came running out of the store. 
Defendant told Fisher that  he had hid in the bathroom but a guy 
came in to wash his hands, saw defendant in the mirror, where- 
upon defendant hit him from behind, took his wallet and ran. 
Fisher further testified that  a s  he and defendant were running 
towards the bus station defendant threw a crowbar into the 
woods behind the store and threw a wallet into an area beside a 
trailer park. Defendant kept all the money. After arriving a t  the 
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bus station, according t o  Fisher, he and defendant took a taxi t o  
Court S t ree t  and later went separate ways. On cross-examination 
Fisher admitted that  he had been previously charged in forty-one 
break-ins. 

Defendant did not testify but he did present alibi evidence. 
J e r ry  Pickett, the  owner of Jerry 's  Disco in Jacksonville, North 
Carolina, testified that  during the  evening of the alleged offenses 
defendant was a t  the disco until approximately 10 p.m. a t  which 
time he left and returned a t  11:30 p.m. On rebuttal, Earl Manning, 
the district attorney's investigator, testified tha t  when he initially 
conducted the  investigation Je r ry  Pickett had told him that  de- 
fendant came in around 6 p.m. on the  day of the alleged offenses 
and left shortly after the disco opened and that  J e r r y  Pickett 
stated he did not see defendant again until approximately 11 p.m. 
when defendant arrived in a cab with Timothy Fisher. 

The jury returned verdicts of guilty of all submitted charges. 
At the  sentencing hearing on the  first degree murder charge the 
jury found one aggravating circumstance, that  defendant commit- 
ted the  murder while he was engaged in the commission of rob- 
bery with a dangerous weapon. The jury specifically found that  
the offense was not especially heinous, atrocious or cruel. In 
determining whether there were any mitigating circumstances, 
the jury found that  defendant had no significant history of ]prior 
criminal activity and also found other mitigating circumstarnces 
arising from the  evidence. In response to  the  question of whether 
the mitigating circumstances found were insufficient to  outweigh 
the aggravating circumstance, the  jury answered "no" and accord- 
ingly recommended that  defendant be sentenced to  life imprison- 
ment. The trial judge thereafter conducted a sentencing hearing 
with reference to  the felony convictions, made appropriate find- 
ings, and sentenced defendant accordingly. 

The following judgments were entered against defendant;: life 
imprisonment for first degree murder, forty years for rob~bery 
with a dangerous weapon, ten years for felonious breaking and 
entering, ten years for felonious larceny, all sentences t o  be 
served consecutively. Because the  time within which to  perfect 
defendant's appeal as  of right for the  life imprisonment sentence 
had expired, defendant filed a pro se petition for writ of certiorari 
which was allowed by this Court on 18 September 1986. Defend- 
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ant's motion to  bypass the Court of Appeals on the lesser offenses 
was allowed by this Court on 24 February 1987. 

[I] In his first assignment of error  defendant contends he was 
denied his constitutional right t o  effective assistance of counsel 
when his own attorney, through his misstatements, permitted the  
prosecutor to disclose to  the jury that  defendant had been previ- 
ously arrested for other breaking and entering offenses, a fact 
defendant contends the jury would not have otherwise known. 
Defendant contends that  this disclosure of other alleged crimes 
was highly prejudicial and demonstrates per se ineffective 
assistance of counsel entitling defendant to a new trial. Defend- 
ant's second assignment of error  is a continuation of his first as- 
signment of error  in that  defendant argues that  the trial court's 
instructions to  the  jury regarding counsels' comments were inade- 
quate t o  erase the purported prejudice. We consider the first and 
second assignments of error  together. 

The district attorney's opening statement briefly summarized 
the evidence the State  intended to  present. The statement re- 
ferred to  Timothy Fisher a s  "a young 15 year old boy was 15  a t  
the time; he is now 16, and the defendant, who I think is about 26 
or 27 years old." The district attorney's opening statement other- 
wise forecasted the State's evidence without comment upon or  
description of either the defendant or Timothy Fisher, the defend- 
ant's alleged accomplice. Defense counsel then began his opening 
statement. During this opening statement, counsel requested the 
jurors t o  carefully scrutinize Timothy Fisher's testimony: 

The District Attorney, Mr. Andrews, has made much of the 
fact that  Timothy Fisher 15, now 16 years of age, and Joe 
Earle Lewis, 26 years of age, apparently were together with 
respect t o  this, thereby, of course, a t  least initially indicating 
to you that  we have a very young boy and we have a mature 
individual. The 15, now 16 year old boy, however, I think the 
evidence will indicate has been arrested and charged with 
forty-one separate breakings and enterings and larcenies oc- 
curring here in Onslow County all on his own. The defendant 
in this case, Joseph Earle Lewis, has not been charged, ex- 
cept in this case with any breakings and enterings and 
larcenies occurring here in Onslow County. 

MR. ANDREWS: Your Honor, I object to that. Mr. Miner 
knows that  that  is not so. 
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MR. MINER: Excuse me, Your Honor. I believe tha t  there is 
not record other than t he  offenses which were brought t o  
trial or  aligned with these cases. 

MR. ANDREWS: I believe if he'll look a t  the  calendar, we had a 
hearing on motions last week, which joined this break-in, and 
the  murder. There were other break-ins which he was 
charged with that  were not joined with this case. 

THE COURT: Ladies and Gentlemen, as  I told you yesterday 
and I repeat again today, i t  will be your duty in this case a s  
jurors have a duty in every case t o  decide these cases now on 
trial from the  evidence which will come from the  stand in 
this trial in the  light of the  applicable law of North Carolina 
that  I'll instruct you on a t  t he  conclusion of the  trial. YOLI will 
not base your verdict on anything else. 

Now, each of these esteemed lawyers by Statute  is 
allowed to  make what's known as  an opening statement; that  
is, in fact, what they a r e  doing. As you have been told and I 
repeat t o  you now, an opening statement is not evidlence. 
After all, the  lawyers a r e  not sworn; they a r e  not subject to  
cross-examination; they a r e  advocates. What they a re  at-  
tempting t o  do by an opening statement is simply t o  give you 
kind of a verbal road map of what they contend the  issues in 
the  case a r e  and what they further contend is the  admis ib le  
evidence which will come out in the  trial dealing with those 
issues. So, t o  the extent  tha t  an opening statement ma.y be 
beyond that  o r  appear t o  vary from that,  so  it's no longer a 
verbal roadmap of what's t o  be done a t  trial when [sic:l you 
are ,  of course t o  disregard it. I assure you tha t  both of these 
lawyers a r e  very capable and none of them would attempt t o  
do anything outside of the  rules of procedure or  anythiing in 
any kind of effort t o  mislead you. They a r e  advocates and as  
advocates they a re  not t o  take anything from that.  You are  
t o  decide this case from the  evidence and the  law. All right. 
Obviously what they say here is simply not evidence. It 's not 
argument,  either. I t  is an opening statement.  You may pro- 
ceed. 

MR. MINER: I stand here as a very embarassed counsellor. I 
misspoke in the  case. The point that  I was intending t o  :make 
-thank you, Mr. Andrews. The point I was trying t o  make in 
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the  case, this so-called young boy has 41 a r res t s  for breaking 
and entering and larceny here in Onslow County. There's a 
plea bargain in return for his testimony in this case by which 
he is allowed to plead t o  25 of those 41. He has not yet been 
sentenced for those 25 breaking, entering and larcenies t o  
which he has pled guilty, and he will not be sentenced until 
after the  conclusion of this trial with respect to  his plea 
bargain. In other words, he must testify before he will be 
sentenced in this case, pursuant to  the  plea in the  case. 

Defense counsel closed his opening statement by suggesting possi- 
ble motives for Timothy Fisher's conduct and by urging the jury 
to carefully evaluate Fisher's testimony: 

I'd like for you to  listen very closely t o  the  testimony of 
Timothy Fisher. I apologize for misspeaking to  Mr. Andrews, 
the  Court and t o  yourself in this case, and I hope you won't 
hold that  misspeaking against my client. Thank you very 
much. 

Defendant asserts  that  this conduct deprived him of constitu- 
tionally effective assistance of counsel because counsel's opening 
statement placed before the  jury evidence of t he  defendant's oth- 
e r  pending charges. The trial court's instructions, defendant as- 
serts,  did nothing to  repair t he  alleged damage. 

A defendant's constitutional right t o  counsel includes t he  
right to  the effective assistance of counsel. State v. Braswell, 312 
N.C. 553, 324 S.E. 2d 241 (1985). The tes t  for determining whether 
a defendant in a criminal case has received effective assistance of 
counsel is that  se t  forth in Strickland v. Washington, 466 U.S. 
668, 80 L.Ed. 2d 674 (19841, and the  test  is the  same under both 
the federal and s ta te  constitutions. State v. Braswell, 312 N.C. 
553, 324 S.E. 2d 241. To establish tha t  there  was ineffective 
assistance of counsel a defendant must meet the  two-prong tes t  of 
Strickland: 

First  the  defendant must show that  counsel's performance 
was deficient. This requires showing tha t  counsel made er-  
rors  so serious tha t  counsel was not functioning a s  t he  
'counsel' guaranteed the  defendant by the  Sixth Amendment. 
Second, the  defendant must show that  t he  deficient perform- 
ance prejudiced the  defense. This requires showing that  coun- 
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sel's errors  were so serious as  t o  deprive the  defendant of a 
fair trial, a trial whose result is reliable. 

Strickland v. Washington, 466 U.S. 668, 687, 80 L.Ed. 2d 674, 693. 

In the  case sub judice defense counsel, during his opening 
statement to  the  jury, inadvertently stated that  defendant h~ad no 
other pending charges against him for breaking and entering. 
Given the  context in which the  statement was made, we conclude, 
and so  hold, that  the error  was not so serious that  counsel was 
not functioning as  the  "counsel" guaranteed the  defendant by the  
sixth amendment. Strickland v. Washington, 466 U.S. 688, 80 
L.Ed. 2d 674. The statement was made a s  a part  of an obviolus at- 
tempt by the defense attorney t o  discredit the principal witness 
against his client-a witness who was an experienced criminal 
notwithstanding his tender age. While defense counsel's overzeal- 
ousness backfired when the  prosecutor contradicted him in the  
presence of the  jury, we do not consider counsel's actions in con- 
text  as  being constitutionally deficient. Strickland v. Washington, 
466 U.S. 668, 80 L.Ed. 2d 674; Sta te  v. Braswell, 312 N.C. 553, 324 
S.E. 2d 241. Furthermore, defendant has failed to  show that  his 
"counsel's errors  were so serious as  to  deprive the  defendant of a 
fair trial, a trial whose result is reliable." Strickhrzd v. 
Washington, 466 U.S. 668, 687, 80 L.Ed. 2d 674, 693. 

In reviewing the trial court's instructions t o  the jury, we find 
that  the trial court correctly instructed the jury that  they were 
not to  consider the  opening statements of counsel as  evidence in 
deliberating on their verdict. The court explicitly told the jury 
that  opening statements a re  not part  of the evidence, that  thc 
lawyers a re  not sworn witnesses, nor a re  they subject to  cross- 
examination. At  the conclusion of its instructions the court 
reiterated that  the jury was to  decide the case from the  evidence 
and that  neither counsel's comments were part of the evidence. 

Thus, we find no error  in the  trial court's instructions rlegard- 
ing counsels' comments during opening statements. Also, defend- 
ant  has failed to  show that  the  jurors' knowledge of the  pending 
charges compromised "their ability to  listen anew to  and fairly 
judge the  evidence in defendant's case." Sta te  v. Ysaguire,  309 
N.C. 780, 784, 309 S.E. 2d 436, 439 (1985). Defendant's first and 
second assignments of error  a re  rejected. 
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(21 Defendant next argues that the trial court's failure to submit 
felony murder as an underlying theory for the first degree mur- 
der constitutes plain error. In support of this proposition defend- 
ant asserts that although felony murder is not a lesser included 
offense of first degree murder by means of premeditation and 
deliberation, it is a "lower grade" offense. Therefore, argues 
defendant, the trial court should have submitted first degree 
murder based on premeditation and deliberation and on the fel- 
ony murder theory with the armed robbery charge as the under- 
lying felony. Had the jury convicted him under the felony murder 
theory, contends defendant, the armed robbery felony would have 
merged and he would not have been sentenced to an extended 
prison term based on the armed robbery charge. 

When the evidence so warrants, a trial judge may submit a 
special verdict form to the jury that allows the jurors to  indicate 
whether they find the defendant guilty of first degree murder 
based upon premeditation and deliberation or first degree murder 
based on a felony murder theory. State v. Silhan, 302 N.C. 223, 
275 S.E. 2d 450 (1981). However, if both theories are submitted to 
the jury and the jury finds the defendant guilty under both the- 
ories the underlying felony need not merge with the murder. 
State v. Rook, 304 N.C. 201, 283 S.E. 2d 732 (1981). 

Defendant argues that he faces an extended prison sentence 
due to the trial court's failure to submit also the felony murder 
theory to the jury. The jury convicted defendant of first degree 
murder upon a theory of premeditation and deliberation. Had the 
trial court submitted both the premeditation and deliberation and 
the felony murder theory to the jury, defendant could have been 
convicted under both theories with the armed robbery as the 
predicate felony. However, the trial court would still have been 
free to impose a separate and consecutive sentence for the armed 
robbery offense since no merger occurs. State v. Rook, 304 N.C. 
201, 283 S.E. 2d 732. Because defendant could have received the 
same sentence regardless of whether the felony murder theory 
was submitted to the jury, we find that defendant suffered no 
prejudice. 

(31 In his final assignment of error, defendant argues that the 
trial judge failed to exercise any discretion when he denied a jury 
request to review a transcript of the testimony. Defendant con- 
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tends that  the  Court's decision in State v. Lang, 301 N.C. 508, 272 
S.E. 2d 123 (19801, entitles him to  a new trial. 

During deliberations a jury may request a review of certain 
testimony and other evidence after it has retired to  deliberate. 
N.C.G.S. § 15A-1233(a) (1983). The court may, in its discretion, 
have the  requested testimony read to  the jury. Id. In Lang, de- 
fendant was granted a new trial when it was determined thart the 
trial court had mistakenly denied, a s  a matter  of law, a jury re- 
quest t o  review specific portions of the transcript. Lang, 301 N.C. 
508, 272 S.E. 2d 123. The Court held that  the  trial judge's com- 
ment to  the jury that  the transcript was not available to  them 
was an indication that  he did not exercise his discretion to  decide 
whether the transcript should have been available under the facts 
of that  case. Likewise, in State v. Ashe, 314 N.C. 28, 331 S.E. 2d 
652 (19851, the  jury foreman requested a review of the trial 
transcript and the trial court, in denying the  foreman's request, 
stated that  "[tlhere is no transcript a t  this point." This Court held 
that  the defendant was entitled to  a new trial because (1) it was 
obvious that  the trial court felt it had no authority to  grant the 
foreman's request, thus no discretion was exercised; and (2) 
the trial court erred in failing to  summon all the  "jurors into the  
courtroom t o  hear both the  request and his response to  it." Id. a t  
35, 331 S.E. 2d a t  656-57. 

In the  instant case, the  foreman, with the other jurors pres- 
ent, made a general inquiry of the court as  follows: 

FOREMAN: Yes, sir. Second question I have is a re  we allowed 
to  review any evidence that's been presented in the case, 
either by transcript or by pictures? 

Judge Brannon first conferred with trial counsel and then told the 
jurors that  they could examine the photographs or other exlhibits 
in the  jury box but could not take them into the jury room. He 
then gave a negative answer to  a review of the  transcript, telling 
the jurors that  he would not have the court reporter read ba~ck to  
them from her notes, adding, "I just don't think that's the way to  
do things." I t  thus appears that  the trial judge did exercise 
discretion. He considered both requests and, in effect, allowed one 
and denied the  other. N.C.G.S. 15A-1233(a) provides as  follows: 

If the jury after retiring for deliberation requests a review of 
certain testimony or other evidence, the jurors must be con- 
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ducted t o  the  courtroom. The judge in his discretion, after 
notice to  the prosecutor and defendant, may direct that  re- 
quested parts  of the  testimony be read t o  the  jury and may 
permit the  jury to  reexamine in open court the  requested 
materials admitted into evidence. In his discretion the  judge 
may also have the jury review other evidence relating t o  the  
same factual issue so as  not to  give undue prominence to  t he  
evidence requested. 

Under this s tatute  the  trial judge, in his discretion, may, after 
notice to  the  prosecutor and defendant, direct tha t  requested 
parts of the  testimony be read t o  the  jury and may permit the  
jury to  reexamine in open court the  requested materials admitted 
into evidence. Here, the  jury inquired about reviewing both prior 
testimony and exhibits. The trial judge, after conferring with the  
prosecutor and defense attorney, exercised discretion when he 
denied the  former and allowed the  latter. Judge Brannon further 
reminded the  jurors of his earlier charge t o  them t o  depend upon 
their individual and collective recollection of the  evidence rather  
than any recapitulation of the  evidence by the  judge or t he  at-  
torneys. We hold that  the  trial court properly exercised i ts  
discretion in accordance with the  statute. 

Defendant received a fair trial free of prejudicial error.  

No error.  

STATE OF NORTH CAROLINA v. RONNIE RAY DAVIS 

No. 401A86 

(Filed 5 November 1987) 

1. Criminal Law 1 63- insanity -lay opinion 
The trial court did not e r r  in a prosecution for first degree murder by al- 

lowing two witnesses called by the  State to give their opinions as  to defend- 
ant's sanity a t  the time of the killing where both witnesses had reasonable 
opportunities to  form opinions regarding defendant's sanity based upon their 
respective experiences with defendant a t  a time sufficiently proximate t o  the  
crime. The law as  stated in N.C.G.S. 5 8C-1, Rule 701, does not appear to  be 
significantly different from the common law admissibility requirement of first- 
hand knowledge. 
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2. Criminal Law Q 63- insanity-burden of proof 
The Supreme Court declined the defendant's invitation to change the pre- 

sumption of sanity or the rule that  requires a defendant to carry the burden of 
proving his insanity to the satisfaction of the jury. 

3. Criminal Law @ 63- insanity-M'Naghten test 
The Supreme Court declined to  replace the M'Naghten test  for in.sanity 

with the American Law Institute standard. 

4. Homicide Q 24 - murder - instructions - no error 
There was no plain error in a prosecution for first degree murder where 

the trial court's instructions, taken as a whole, clearly charged the  jury that 
the State bore the  burden of proof of each of the  elements in question and 
that the jury could consider circumstantial evidence from which the elements 
could be inferred. The instructions could not reasonably be read to  raise a 
mandatory presumption that  the  elements were proved simply by proof of any 
of the circumstances noted in the instructions. 

APPEAL by defendant from judgment entered 7 February 
1986 imposing sentence of life imprisonment. Defendant was tried 
before Brewer, Jr., J., and a jury, a t  the  27 January 1986 and 3 
February 1986 Criminal Sessions of Superior Court, CUMBERLAND 
County, and convicted of first degree murder. Heard in th'e Su- 
preme Court 13  October 1987. 

Lacy H. Thornburg, At torney General, by  Thomas J. Ziko, 
Assistant Attorney General, for the State. 

Malcolm Ray Hunter, Jr., Appellate Defender, by  Geoffrey C. 
Mangum, Assistant Appellate Defender, for defendant-appellant. 

FRYE, Justice. 

On this appeal defendant brings forward several assignments 
of error. Defendant first contends that  the trial court committed 
reversible error  in permitting lay witnesses to  s tate  their opin- 
ions regarding defendant's sanity a t  the  time of the  alleged 
murder. Defendant next contends that  the  S ta te  should have the  
burden of proving that  defendant was sane a t  the  time of the  al- 
leged crime and that  the  M'Naghten test  used t o  determine a de- 
fendant's sanity is no longer valid. In defendant's final assignment 
of error,  he contends t he  trial court committed plain error  when 
instructing the  jury on intent t o  kill and premeditation and delib- 
eration. 
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We hold that  defendant received a fair trial free of prejudi- 
cial error. 

Defendant was indicted for the murder of Phillip Padilla (the 
victim). At a pretrial hearing it was determined that  no aggra- 
vating circumstances existed and the case was tried a s  a non-capi- 
tal case. Defendant entered a plea of not guilty by reason of 
insanity, specifically pleading he killed the  victim while under the 
influence of a paranoid delusion that  the victim was a demon or a 
devil. 

The State presented witnesses who testified that  on 1 March 
1984 defendant drove up to  the  victim's house as  he was return- 
ing home from high school. Witnesses testified that  upon seeing 
defendant the victim star ted running, whereupon defendant took 
a rifle from his car and began shooting the  victim. According to  
the witnesses, when the  victim fell defendant ran up to  him and 
fired several more rounds into the victim's head, after which de- 
fendant put the rifle in his car and drove off. 

The witnesses also testified that  defendant had previously 
been involved in fights with the victim, tha t  Berry Jackson, a 
business acquaintance of the defendant, had conversed and trans- 
acted business with defendant two hours before the  alleged crime 
and had not noted anything wrong with him a t  that  time; that  
after the alleged murder defendant fled the scene of the crime, 
drove to his father's house, told his father that  he wanted to  sell 
the alleged murder weapon and left the rifle in his father's utility 
room. The State's witnesses further t.estified that  the day after 
the crime defendant told law enforcement officers that  he had not 
shot anyone, that  he had been working during the  time of the  
alleged murder, and that  he had sold his rifle some time ago. 

During the trial defendant did not, testify but did present 
evidence relating to his insanity defense. Defendant's wife testi- 
fied that  for several years prior to the shooting of the victim, de- 
fendant and the victim had a history of disputes relating to the 
victim's relationship with one of defendant's daughters; that  de- 
fendant and the victim had had several physical altercations, had 
taken each other to court on several occasions and that  each had 
been convicted of assault on the other. Defendant's wife testified 
further that  she and defendant believed that  the victim was re- 
sponsible for getting their daughter involved in drugs and in skip- 



N.C.] IN THE SUPREME COURT 

State v. Davis 

ping school. She testified also tha t  during the  time the  victim was 
dating defendant's daughter, both defendant and the daughter 
stated they were having visions of demons and defendant stated 
that  angels were talking t o  him. 

Defendant also presented expert testimony that  he was suf- 
fering from paranoid delusions a t  the  time of the crime and was 
incapable of distinguishing between right and wrong when he 
killed the victim. On cross-examination these experts testified 
that  during their interviews with defendant his concentration, 
orientation, memory and intellectual functions did not demon- 
s trate  any major impairments, that  they did not have complete 
knowledge of defendant's actions immediately before and after 
the crime, and that  defendant knew he had killed the victim and 
was remorseful. 

On rebuttal, the S ta te  presented expert witnesses who 
testified that  defendant's experts' knowledge of other doctors' 
evaluations of defendant would tend to  create a bias in favor of a 
concurring opinion; that  the  circumstances surrounding the crime 
are important to rendering an opinion on insanity and that they 
would be concerned about psychiatric evaluations that  were con- 
ducted without the benefit of that  information. The State  also 
presented testimony of two lay witnesses who testified that  in 
their opinion defendant knew the difference between right and 
wrong a t  the time of the murder. 

The jury returned a verdict of guilty of first degree murder 
and the trial judge entered the mandatory sentence of life im- 
prisonment. Defendant appealed to  this Court as  a matter of 
right. N.C.G.S. 5 7A-27(a) (1986). 

[I] In his first assignment of error  defendant contends the trial 
court erred in allowing two lay witnesses called by the State  to  
give their opinions as  to  defendant's sanity a t  the time of the kill- 
ing. Defendant argues that  the  lay witnesses had no personal 
knowledge of defendant's alleged paranoid delusion as  to the vic- 
tim. Thus, argues defendant, their testimony violates the personal 
knowledge requirement of N.C.R. Evid. 701. 

Prior to  1984 the common law regarding the admissibili1;y of 
lay opinions relative to a defendant's sanity was well established: 
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Anyone who has observed another, or conversed with 
him, or had dealings with him, and a reasonable opportunity, 
based thereon, of forming an opinion, satisfactory to  himself, 
as  to the mental condition of such person, is permitted to 
give his opinion in evidence on the issue of mental capacity, 
although the witness be not a psychiatrist or expert in men- 
tal disorders. 

Sta te  v. Hammonds, 290 N.C. 1, 5-6, 224 S.E. 2d 595, 598 (1976) 
(quoting 1 Stansbury, N.C. Evidence fj 127 (Brandis Rev. 1973) 1. 

Rule 701 of the North Carolina Rules of Evidence, effective 1 
July 1984, provides as  follows: 

If the witness is not testifying a s  an expert,  his 
testimony in the form of opinions or  inferences is limited to  
those opinions or inferences which are  (a) rationally based on 
the perception of the witness and (b) helpful t o  a clear under- 
standing of his testimony or  the determination of a fact in 
issue. 

N.C.G.S. fj 8C, Rule 701 (1983). 

There is no reason to  believe that  the adoption of Rule 701 
effected a substantive change in the law regarding the admissibil- 
ity of lay opinions of sanity. First,  the law as  stated in Rule 701 
does not appear t o  be significantly different from the common law 
admissibility requirement of firsthand knowledge. See  S ta te  v. 
Hammonds, 290 N.C. 1, 5-6, 224 S.E. 2d 595, 598. Second, the Com- 
mentary to Rule 701 indicates that  if Rule 701 made any change 
in the law, it was intended to  permit more, not less, lay opinion 
testimony. Under the common law, la,y opinion was allowed only 
where a shorthand expression of facts was necessary, McCormick 
on Evidence fj 11 (3rd ed. 19841, whereas Rule 701(b) adopts the  
standard that  lay opinion need only be helpful in clarifying a 
witness' testimony or helpful t o  determine a fact in issue. Third, 
federal courts, which have been operating under an identical rule 
since 1975, have held that  lay opinions regarding a defendant's 
sanity continue to  be admissible. United S ta tes  v. Brown, 792 F. 
2d 466 (4th Cir. 1986). Therefore, under Rule 701 the lay opinions 
regarding defendant's insanity a re  admissible if they are  based on 
firsthand knowledge and if they are  helpful t o  the jury. 
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In the  case sub judice, defendant argues that  the two lay 
witnesses could not have had firsthand knowledge regarding de- 
fendant's sanity because neither of the witnesses was told b;y de- 
fendant about his alleged paranoid delusions regarding the  victim. 
This criticism by defendant of the  lay opinions presumes that  de- 
fendant was in fact suffering from paranoid delusions, an invalid 
presumption since the issue of defendant's sanity was for the jury 
to  determine; therefore, we confine our analysis of the admissibili- 
t y  of the lay opinions of defendant's sanity to  the  requirements of 
Rule 701 as se t  out above. 

Both witness Von Cannon and witness Jackson testified that  
in their opinion defendant knew the  difference between right and 
wrong a t  the time defendant killed the  victim. To be admissible 
lay opinion testimony, each of these witnesses had to  have per- 
sonal knowledge of defendant and the opinions had to  be helpful 
to the  jury. However, the fact that  neither witness had the oppor- 
tunity to  observe defendant immediately before the crime does 
not require exclusion of their testimony. See  S ta te  v. Mayhand, 
298 N.C. 418, 259 S.E. 2d 231 (1979). 

Witness Von Cannon testified that  she had lived next door to  
defendant and his family for approximately two years and had 
seen and spoken to  defendant almost every day during this peri- 
od. She never observed defendant engage in any abnormal or 
strange behavior, and defendant had never spoken to her about 
having visions of demons, devils, or angels. Witness Jackson testi- 
fied that  he had known defendant for approximately a year, had 
worked with him for about a month and a half prior to  the crime, 
and had seen and talked to  defendant approximately two hours 
before defendant killed the  victim. Witness Jackson also testified 
that  he observed nothing abnormal about defendant's behavior on 
the day of the crime nor had defendant ever told Jackson about 
having visions of demons, devils, or angels. 

We find that  both witnesses had reasonable opportunities to  
form opinions regarding the defendant's sanity based upon their 
respective personal experiences with defendant a t  a time suffi- 
ciently proximate to  the crime. We find also that  these lay opin- 
ions meet the second prong of Rule 701, that  is, they were helpful 
to the jury in determining whether defendant was sane at the 
time he killed the victim. The relevant weight to  be given lay 



58 IN THE SUPREME COURT [321 

State v. Davis 

opinions is within the province of t he  jury. See State  v. Evange- 
l i s t ~ ,  319 N.C. 152, 353 S.E. 2d 375 (1987). We hold there was no 
error  in the  admission of this testimony. 

[2] In his next assignment of error  defendant contends tha t  his 
motion to  dismiss the charge of murder should have been granted 
because the  evidence shows he was insane a t  the  time of t he  
crime and the  S ta te  failed t o  prove he was sane. Defendant con- 
cedes that  under the  law in this State  he was not entitled t o  a 
directed verdict because there is a presumption tha t  every de- 
fendant is sane and a defendant has the burden of proving his in- 
sanity t o  the  satisfaction of the  jury. However, defendant asks 
this Court to  reverse the  presumption and require t he  S ta te  t o  
bear the  burden of disproving insanity beyond a reasonable 
doubt. 

I t  is well settled in this jurisdiction tha t  "[elvery person is 
presumed sane until the  contrary is shown, and the  defendant has 
the burden of proving his insanity . . . t o  the  satisfaction of the  
jury." State v. Evangelists, 319 N.C. 152, 161, 353 S.E. 2d 375, 
382. This Court has repeatedly declined t o  change the  presump- 
tion of sanity or the  rule tha t  requires a defendant t o  carry the  
burden of proving his insanity to  the  satisfaction of t he  jury. Id. 
We decline defendant's invitation and hold tha t  the  trial court did 
not e r r  by refusing t o  grant  defendant's motion t o  dismiss for 
failure of the  S ta te  to  disprove defendant's insanity beyond a 
reasonable doubt. 

(31 In his third assignment of error,  defendant again requests 
this Court t o  reverse prior decisions. Defendant asks that  we 
adopt a more lenient standard of insanity which recognizes tha t  
volitional or emotional impairments might provide a legal defense 
for criminal conduct. Specifically, defendant asks this Court t o  
replace the  M'Naghten test  for insanity with the  American Law 
Institute (ALI) tes t  for insanity. Defendant argues that  if the  ALI 
standard was applied in the  case sub jutdice, he would be found in- 
sane even if he knew he was killing the  victim while "killing the 
demon" and knew that  killing the  victim was wrong. 

This Court has consistently held that the  M'Naghten t e i t ,  
which focuses on the  defendant's capacity to  distinguish between 
right and wrong a t  the  time of and in respect to  the  crime in 
question, is the  appropriate tes t  for insanity. State v. Evan- 
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gelista, 319 N.C. 152, 353 S.E. 2d 375. We decline t o  adopt a new 
tes t  and we hold tha t  the  trial court did not e r r  in instructing the  
jury that  defendant bore t he  burden of proving his insanity in ac- 
cordance with the  M'Naghten test.  

[4] In his final assignment of error  defendant contends the  trial 
court's instructions on intent t o  kill and premeditation and 
deliberation violated defendant's right t o  due process and con- 
stituted plain error.  More specifically, defendant argues the trial 
court's instructions could be read t o  mean that  the jury was 
obligated t o  find that  the  S ta te  had proven an intent to  kill and 
premeditation and deliberation beyond a reasonable doubt if it 
found that  the  S ta te  had proven the  circumstances from which 
those elements might be inferred. Thus, defendant argues, the 
trial court's jury instructions relieved the S ta te  of i ts burden of 
proving every element of the  crime. 

In reviewing jury instructions for error,  this Court has held 
that  they must be considered in their entirety. State  v. Poole, 305 
N.C. 308, 289 S.E. 2d 335 (1982). When a defendant fails t o  voice 
an objection to  jury instructions this Court must review the al- 
leged error  under the  "plain error" standard, as  se t  out in State 
v. Odom, 307 N.C. 655, 660-61, 300 S.E. 2d 375, 378-79 (1983). In 
order t o  establish that  the  trial court committed "plain error" in 
its jury instructions, thus entitling a defendant to  a new trial, a 
defendant must show that  absent the  alleged erroneous instruc- 
tions the  jury probably would have returned a different verdict. 
See State  v. Walker ,  316 N.C. 33, 340 S.E. 2d 80 (1986). 

Because defendant failed to  object a t  trial to  the  trial court's 
jury instructions we must review those instructions under the 
"plain error" standard. In reviewing the trial court's jury instruc- 
tions in their entirety, we find that  the  instructions clearly 
charged the  jury that  the S ta te  bore the burden of proof of each 
of the  elements in question. The trial court correctly instructed 
the jury that  when determining whether the State  had carried its 
burden the jury could consider circumstantial evidence from 
which the elements may be inferred. We fail t o  see how thes8e in- 
structions could reasonably be read t o  raise a mandatory 
presumption that  these elements were proved simply by proof of 
any of the circumstances noted in the instructions. Thus, we 
perceive no error  in the instructions. We hold that  the trial 
court's instructions do not constitute plain error.  
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Defendant received a fair trial free from prejudicial error.  

No error.  

HARRY G. SMITH V. NORTH CAROLINA FARM BUREAU MUTUAL IN- 
SURANCE COMPANY 

No. 78A87 

(Filed 5 November 1987) 

Insurance Q 130- fire insurance-failure to give timely proof of loss-good cause- 
prejudice-burden of proof 

The insured under a fire insurance policy must bear the burden of proof 
as  to "good cause" for the failure to  give timely proof of loss that  fully com- 
plied with policy provisions, and the insurer then must bear the burden of 
proof as to prejudice. 

O N  appeal of right from the  decision of a divided panel of t he  
Court of Appeals, 84 N.C. App. 120, 351 S.E. 2d 774 (19871, revers- 
ing a judgment entered by Gray, J., on 10 March 1986 in Superior 
Court, AVERY County. Heard in the  Supreme Court 9 September 
1987. 

Glover & Petersen, by  James R. Glover; and Goodman & Mc- 
Connell, b y  Daniel J. Goodman, for the plaintiff appellee. 

Morris, Golding, Phillips & Cloninger, by William C. Morris, 
Jr. and Thomas R. Bell, Jr., .for the defendant appellant. 

MITCHELL, Justice. 

The sole issue before us is whether the  Court of Appeals 
erred in extending certain of the  principles and reasoning of 
Great American Insurance Co. v .  C.G. Tate Construction Co., 303 
N.C. 387, 279 S.E. 2d 769 (19811, to  a claim under a fire insurance 
policy, when the  defense was failure of the  claimant to  render 
proof of loss as  required by the  terms of the  policy. We affirm the  
Court of Appeals' ruling. 

The plaintiff, Harry G .  Smith, introduced evidence a t  trial 
tending to  show that  he purchased a house and surrounding prop- 
er ty in Banner Elk, North Carolina in t he  early 1970s. He leased 
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the property to  others for a number of years. In 1979 the  plaintiff 
decided to  move into the  house himself. At  tha t  time he pur- 
chased a fire insurance policy from the defendant, Farm Bureau 
Mutual Insurance Company ("Farm Bureau"), covering the house, 
appurtenant structures, and miscellaneous expenses. 

A square building with a concrete floor was located ii few 
feet behind the  main house. The plaintiff undertook to  turn it into 
a "guest house." After the renovations were complete, he decided 
to spend the  night there before having guests for the weekend. 

The plaintiff stayed in the  main house until about 1:OO a.m. 
on the night of 12 February 1981 and then retired to  the "guest 
house." About fifteen minutes later he heard a "popping" noise. 
He went outside to  investigate, walked all the way around the  
house, and saw nothing out of the  ordinary. He went back to  bed. 
In a few minutes he smelled smoke and went outside again to  in- 
vestigate. He was looking a t  the  front of the house when all the  
lights went off. He walked further around the  house and :jaw a 
"small flicker" of fire on the second floor. He ran to  his mobile 
home located on the  property to  use the telephone, but the door 
was frozen shut. 

About that  time a power line running t o  the  house started 
arcing and shooting sparks and flames. Traffic was stopping on 
the public road that  went by the  property. The plaintiff sent  a 
passerby to  call the  fire department, and fire fighters arrived ap- 
proximately thirty to forty-five minutes later. The back of the  
house was totally consumed when they arrived. 

The house and its contents were a complete loss. The plain- 
tiff contacted Farm Bureau and was instructed to  file a prloof of 
loss form. When he submitted the form, a number of i t e m  re- 
mained blank, including the actual cash value of the  property in- 
volved, the total amount of loss t o  the  property, and the time and 
origin of the loss. Farm Bureau refused to  pay on the  claim, alleg- 
ing several defenses including the plaintiffs failure to  file a prop- 
e r  proof of loss within sixty days as  required by the policy. 

The plaintiff then commenced this action by filing a com- 
plaint seeking recovery under his fire insurance policy, and the 
case came to  trial. At  the conclusion of the plaintiffs evidence, 
Farm Bureau rested without offering evidence and moved for a 
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directed verdict of dismissal on the  ground tha t  the  plaintiff had 
failed to  show that  t he  proof of loss required by the  policy was 
properly submitted. The trial court allowed Farm Bureau's mo- 
tion for a directed verdict, and the  plaintiff appealed. 

A divided panel of the  Court of Appeals (Judge Eagles with 
Judge Arnold concurring and Judge Johnson dissenting) reversed 
the trial court and held tha t  the  evidence presented a jury ques- 
tion as  t o  whether the  plaintiffs failure to  comply strictly with 
the policy provisions should bar his recovery. The majority noted 
that  N.C.G.S. 5 58-176(c) sets  out te rms  tha t  by law are  incor- 
porated into every fire insurance policy issued in North Carolina. 
One of those provisions requires the  insured t o  submit to  the  in- 
surer  a sworn proof of loss statement containing certain informa- 
tion within sixty days of the  loss. The plaintiff acknowledged tha t  
he had failed to  comply fully with that  provision. Nevertheless, 
the Court of Appeals held that  such failure was not necessarily 
fatal to  the  plaintiffs case. The majority correctly noted that,  
under the  provisions of N.C.G.S. 5 58-180.2, the failure to  comply 
with the  proof of loss provisions does not relieve the  insurer of 
its obligation to  pay under the  policy if the  failure was for "good 
cause" and did not prejudice the  insurer's ability t o  defend. 84 
N.C. App. a t  122-23, 351 S.E. 2d a t  776, citing Brandon v. In- 
surance Co., 301 N.C. 366, 271 S.E. 2d 380 (1980). 

Having correctly determined tha t  N.C.G.S. 5 58-180.2 was ap- 
plicable, the majority noted tha t  the s tatute  was silent as  t o  
which party had the burden of proof on the  issues of "good cause" 
and "prejudice." To resolve this issue, the  majority in the Court 
of Appeals relied on this Court's decision in Great American In- 
surance Co. v. C.G. Tate  Construction Co., 303 N.C. 387, 279 S.E. 
2d 769 (1981) (Great American n, which held, in t he  context of an 
automobile liability policy, that  the  plaintiff had the  burden of 
proving "good faith" and the  insurance company had the  burden 
of proving "prejudice." The majority in the  Court of Appeals con- 
cluded that  the  reasoning of Great American I applied equally as  
well here. 

The Court of Appeals then considered whether the  plaintiff 
had submitted sufficient evidence of "good faith" to  go to  a jury. 
The majority relied on this Court's opinion in Great American In- 
surance Go. v. C.G. Tate  Construction C'o., 315 N.C. 714, 340 S.E. 
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2d 743 (1986) (Great American In,  which held that  "good faith" 
was a subjective issue and depended on whether the insured had 
knowingly or purposely withheld the  required information. The 
majority in the Court of Appeals held that  the  term "good cause" 
in N.C.G.S. 5 58-180.2 includes the same kind of subjective "good 
faith" defined in Great American II. The majority then concluded 
that  the plaintiffs evidence was sufficient to  raise a jury que:stion 
as  t o  whether the plaintiff had such "good cause" for failing to  
supply a proof of loss that  fully complied with the policy provi- 
sions. Because the plaintiff had offered sufficient evidence to :raise 
a jury question on the issue of "good cause" and the insurance 
company had offered no evidence of prejudice, the trial court's 
order awarding a directed verdict for the defendant was re- 
versed. 

Judge Johnson filed a dissenting opinion in the  Court of Ap- 
peals in which he challenged the majority's extension of the prin- 
ciples of Great American I to  fire insurance cases. The dissent 
reasoned that,  unlike Great American I, this case did not involve 
the insurer's ability to  defend the  insured, the insurer's ~bl ig~at ion 
t o  indemnify the insured, or  the interests of innocent third par- 
ties. The dissent stated that  the  plaintiffs "woefully inadequate" 
proof of loss form raised a "different issue" than that  addressed 
in Great American I. 

Farm Bureau filed notice of appeal to this Court based solely 
on the  dissent in the Court of Appeals. Rule 16b)  of the North 
Carolina Rules of Appellate Procedure limits the scope of review 
in appeals based solely on a dissent to  those issues that, a re  
specifically given as the basis for the dissenting opinion. There- 
fore, the only issue properly before this Court is whether the 
Court of Appeals correctly applied Great American I, even 
though the  defendant raises other issues in its brief. 

The "proof of loss provision" of the statutory standard fire 
insurance policy is part of a series of clauses that  require the in- 
sured to  provide prompt notice of the  loss, separate the damaged 
from the  undamaged property, provide an inventory of the dam- 
aged property, submit to  examinations under oath, provide fi- 
nancial records, and, when requested, to  exhibit the damaged 
property to  insurance representatives. All of these statutory pol- 
icy provisions are designed to  allow the insurance company to in- 
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vestigate the  nature and cause of the  loss so as  to  protect i ts  
interests. 

For  many years this Court held that  a failure t o  provide 
proof of loss a s  required by any insurance policy operated as  a 
forfeiture of the  insured's right t o  recover for a loss covered by 
the policy. E.g., Boyd v. Bankers Shippers Insurance Co., 245 N.C. 
503, 96 S.E. 2d 703 (1957); Gardner v. Ctrrolina Insurance Co., 230 
N.C. 750, 55 S.E. 2d 694 (1949); Zibelin v. Pawtucket Mutual Fire 
Insurance Co., 229 N.C. 567, 50 S.E. 2d 290 (1948). The rationale 
for this potentially harsh rule was that  it was the  obligation of 
the courts to  enforce the  contract as  written, because the  in- 
surance company was entitled t o  the  benefit of the  te rms  it had 
negotiated. In 1981, however, this Court in Great American I 
rejected any such strict forfeiture approach under a liability in- 
surance policy and applied instead the  more modern approach of 
considering whether the  failure, in good faith, t o  strictly comply 
with the  contract had caused the  insurer any prejudice. 

The plaintiff in Great American I failed to  comply with an in- 
surance policy provision requiring notice of an accident "as soon 
as  practicable." The defendant insurance company sought a de- 
claratory judgment that,  as  a result, it had no obligation t o  de- 
fend or indemnify the  plaintiff. This Court held that  a delay, in 
good faith, by the  insured in giving notice to  the  insurer of the  ac- 
cident did not relieve the  insurer of its obligation t o  defend and 
indemnify, unless the delay materially prejudiced the  insurer's 
ability t o  investigate and defend. The rationale for our ruling was 
twofold: 

The terms of an insurance contract a re  not bargained for in 
the traditional sense. Insurance policies a r e  offered on a take- 
it-or-leave-it basis and, frequently, the  only term over which 
the insured has any say is the  amount of coverage. [In addi- 
tion,] strict interpretation of the notice requirement leads to  
harsh results: failure to  notify the  insurer within a reasona- 
ble time, for whatever reason, relieves the  insurer of its obli- 
gations to  defend and indemnify, the essence of the  contract, 
even though it may have suffered no prejudice whatsoever a s  
a result of the  delay. 

Great American I, 303 N.C. a t  395, 279 S.E. 2d a t  774 (1981). 
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I t  is clearly established by s tatute ,  which the  majority in the  
Court of Appeals relied on, that:  

In  any action brought t o  enforce . . . [a fire] insurance policy 
subject t o  t he  provisions of this Article, any party claiming 
benefit under the  policy may reply t o  t he  pleading of any 
other par ty against whom liability is sought which asserts a s  
a defense, the  failure to render timely proof of loss as  re- 
quired by the  te rms  of t he  policy tha t  such failure was for 
good cause and that  t he  failure t o  render timely proof of loss 
has not substantially harmed t he  party against whom liabili- 
t y  is sought in his ability t o  defend. The issues raised by 
such reply shall be determined by the  jury if jury trial has 
been demanded. 

N.C.G.S. 5 58-180.2 (1982 & Cum. Supp. 1985) (emphasis addled). 
This s ta tu te  was enacted eight years before Great Americcm I 
was decided. Opinions by the  Court of Appeals and this Court 
have reached the  conclusion tha t  t he  effect of the  s ta tu te  was t o  
alter earlier holdings which had dictated tha t  a defect in the  
proof of loss under the  te rms  of a fire insurance policy operates 
as  a strict  forfeiture of the  right t o  recover for a loss. E.g., Bran- 
don v. Nationwide Mutual Fire Insurance Co., 46 N.C. App. 472, 
265 S.E. 2d 497, modified and aff'd, 301 N.C. 366, 271 S.E. 2d 380 
(1980). 

The dissent in the  Court of Appeals in the  present case took 
no issue with t he  majority's conclusion that,  with regard t o  fire 
insurance cases, the  s ta tu te  rejected t he  result of the  older line of 
strict  forfeiture cases. The dissent simply objected t o  the  majori- 
ty's extension of the  principles of Great American I t o  fire in- 
surance policies. Therefore, the  only question before this Court on 
Appeal is the  application of Great American I. App. R. 16. 

Although the  s tatute  addresses the  issues of "good cause" 
and "substantial harm" when there  is a defect in t he  proof of loss 
for claims made under a fire insurance policy, i t  does not specifi- 
cally say who has the  burden of proof on such issues. As a res:ult, 
t he  majority in t he  Court of Appeals relied on t he  reasoning of 
Great American I only for assigning the  burdens of proof, and for 
no other purpose. The appeal by reason of the  dissent, thereffore, 
presents only this issue of the  proper placement of the  burdens of 
proof for our review. 
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In Great Amem'can I we held that  the insured has the  burden 
of showing "good faith" in failing to  properly notify the  insurance 
company. 303 N.C. a t  399, 279 S.E. 2d a t  776. Once that  burden is 
carried, "the burden then shifts t o  the insurer t o  show that  its 
ability t o  investigate and defend was materially prejudiced by the  
delay." Id. We reasoned that  the insurer must bear the burden of 
proof on the issue of prejudice because it is in the better position 
to offer proof on the issue and because such allocation of the 
burden encourages the insurer t o  investigate quickly once i t  has 
actual notice. 303 N.C. a t  398, 279 S.E. 2d a t  776. The majority in 
the Court of Appeals correctly concluded that  the same reasoning 
applied equally as  well t o  the proof of loss provisions of a fire in- 
surance contract. Accordingly, the majority held that  the insured 
under the fire insurance policy must bear the  burden of proof a s  
t o  "good cause" for the failure to give timely proof of loss, but the  
insurer must bear the burden of proof a s  t o  prejudice. We agree. 

For the reasons stated herein, the decision of the Court of 
Appeals is affirmed. 

Affirmed. 

CHARLES R. LOCKERT v. BILLIE E. BREEDLOVE A N D  ABED ZAKARIA 

No. 182887 

(Filed 5 November 1987) 

Process @ 8- personal service on nonresident individual in state-claim of insuffi- 
cient minimum contacts 

The trial court properly denied defendant Breedlove's motion to  dismiss 
under N.C.G.S. 8 1A-1, Rule 12(bN2), where defendant was personally served 
in North Carolina but claimed insufficient minimum contacts. A close reading 
of International Shoe Co. v. Washington, 326 U.S. 310, and later cases reveals 
that  the United States Supreme Court has not abolished the transient rule of 
jurisdiction. N.C.G.S. 5 1-75.4(1Xa). 

O N  appeal from a decision of the Court of Appeals, reported 
without published opinion, 84 N.C. App. 701, 354 S.E. 2d 34 (1987), 
which affirmed an order entered by John, J., on 24 July 1986 in 
Superior Court, ROWAN County. Heard in the Supreme Court 8 
September 1987. 
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Wishart, Norris, Henninger & Pittman, P.A., by Diana Evans 
Ricketts, for the plaintiff appellee. 

Corriher, Whitle y, Busby, Doole y & Locklear, by Robert F. 
Busby and James H. Dooley, Jr., for the defendant a p p e l h t  
Breedlove. 

MITCHELL, Justice. 

The sole issue before us is whether the  Court of Appeals 
erred in affirming t he  trial court's denial of a motion t o  disnniss 
this action due t o  lack of personal jurisdiction over t he  defendant, 
Billie E. Breedlove. We conclude that  t he  trial court had personal 
jurisdiction over t he  defendant Breedlove pursuant t o  N.C.G.S. 
5 1-75.4(1)(a). Therefore, we affirm the  decision of the  Court of 
Appeals. 

The trial court's findings of fact which a r e  determinative of 
the  single issue before us on appeal a r e  uncontested. The plain- 
tiff, Charles R. Lockert, a resident of Rowan County, North Caro- 
lina, brought this suit against the  defendants, Billie E. Breedlove 
and Abed Zakaria, seeking t o  recover the  balance due on a prom- 
issory note signed by the  defendants. The defendant Zakaria was 
never located or served in connection with this action. 

On 31 January 1986, Breedlove was present in North Caro- 
lina and was personally served a copy of the  summons and com- 
plaint in this action in accordance with N.C.G.S. 5 1A-1, Rule 4(jl) .  
Breedlove does not contend tha t  the process or  manner of service 
was insufficient or that  her presence in the  s tate  was procured by 
trick, fraud or  deceit. 

The defendant Breedlove filed a motion to  dismiss this action 
pursuant t o  N.C.G.S. 5 1A-1, Rule 12(b)(2) and the  due process 
clause of the  fourteenth amendment to  the Constitution of the  
United States.  She alleged that  the  trial court did not have per- 
sonal jurisdiction over her because she did not have sufficient 
minimum contacts with the  State  of North Carolina. The trial 
court denied her motion t o  dismiss. 

Breedlove appealed to  the  Court of Appeals assigning as er- 
ror the trial court's order denying her motion to  dismiss for lack 
of personal jurisdiction. The Court of Appeals affirmed the  trial 
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court's order. The defendant Breedlove appeals t o  this Court un- 
der N.C.G.S. €j 7A-30(1). 

N.C.G.S. €j 1-75.4(1)(a) allows the  courts of this S ta te  t o  exer- 
cise in personam jurisdiction over a person served pursuant t o  
Rule 4(j) or Rule 4(jl)  of the  North Carolina Rules of Civil Pro- 
cedure "[iln any action, whether the  claim arises within or with- 
out this State, in which a claim is asserted against a party who 
when service of process is made upon such party . . . [i]s a 
natural person present within this S ta te  . . . ." N.C.G.S. 
€j 1-75.4(1)(a) (1983). Breedlove was duly served with process pur- 
suant to  Rule 4(j l )  while she was in Salisbury, North Carolina on 
31 January 1986. These facts bring this case squarely within t he  
terms of N.C.G.S. €j 1-75.4(1)(a). Nevertheless, Breedlove argues 
that  for a s ta te  to  exercise personal jurisdiction over a nonresi- 
dent defendant in any case, certain "minimum contacts" as  de- 
fined in International Shoe Co. v. Washington, 326 U.S. 310, 90 
L.Ed. 95 (1945) must exist between the nonresident defendant and 
the  forum state. She further contends that  mere service of proc- 
ess within the  forum state  neither complies with nor supplants 
the constitutional requirement of minimum contacts. 

This Court has consistently applied the  minimum contacts 
analysis articulated in International Shoe to  cases in which 
nonresident defendants were served with process outside the  fo- 
rum state. See, e.g., Tom Togs, Inc. v. Ben Elias Inds. Corp., 318 
N.C. 361, 348 S.E. 2d 782 (1986); United Buying Group, Inc. v. 
Coleman, 296 N.C. 510, 251 S.E. 2d 610 (1979). We conclude that  
such minimum contacts analysis is not necessary, however, when 
the  defendant is personally served while present within the  forum 
state. 

The defendant would have us hold that the  presence of a per- 
son in the  forum state  is not sufficient to confer jurisdiction upon 
its courts. We a re  aware tha t  some courts have made sweeping 
pronouncements to  the  effect that  minimum contacts analysis is 
required in all cases in which the  defendant is a nonresident of 
the forum state. See, e.g., Waffenschmidt v. Mackay, 763 F .  2d 
711 (5th Cir. 19851, cert. denied, Waffenschmidt v. First Nat'l 
Bank of Mount Vernon, 474 U.S. 1056, 88 L.Ed. 2d 771 (1986); 
Harold M. Pitman Co. v. Typecraft Software, Ltd., 626 F .  Supp. 
305 (N.D. Ill. 1986); Mohler v. Dorado Wings, Inc., 675 S.W. 2d 404 
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(Ky. Ct. App. 1984). We conclude, however, tha t  such cases a re  
contrary t o  the  Supreme Court's holdings in International Shoe 
and its progeny. We hold tha t  the  minimum contacts test  is :inap- 
plicable t o  cases in which the  defendant is personally served with- 
in the  forum state. See, e.g., Amusement Equipment, Inc. v. 
Mordelt, 779 F. 2d 264 (5th Cir. 1985); Opert v. Schmid, 53;5 F. 
Supp. 591 (S.D.N.Y. 1982); Alumina1 Indus., Inc. v. Newtown (" ,om- 
mercial Assoc., 89 F.R.D. 326 (S.D.N.Y. 1980); Hutto v. Plagens 
254 Ga. 512, 330 S.E. 2d 341 (1985); Humphrey v. Langford, 246 
Ga. 732, 273 S.E. 2d 22 (1980); In re Marriage of Pridemore, 146 
Ill. App. 3d 990, 497 N.E. 2d 818 (1986). 

In Pennoyer v. Neff, 95 U.S. (5 Otto) 714, 24 L.Ed. 565 (18781, 
the  Supreme Court recognized tha t  eminent jurists long had 
agreed that  personal jurisdiction could be acquired solely by serv- 
ice of process on the defendant in the forum state. The Court 
relied upon Justice McLean's statement that  "~lurisdiction is ac- 
quired in one of two modes;-first, as  against the  person of the 
defendant, by the service of process; or secondly, by a procedure 
against the property of the defendant, within the  jurisdiction of 
the court." 95 U.S. (5 Otto) a t  724, 24 L.Ed. a t  569 (1878) (quoting 
Boswell's Lessee v. Otis, 50 U.S. (9 How.) 336, 348, 13 L.Ed. 164, 
169 (1850) 1. The Pennoyer Court also relied upon Justice Story's 
statement tha t  " '[wlhere a party is within a territory, he may 
justly be subjected to  its process, and bound by the judgment 
pronounced on such process against him.' " 95 U.S. (5 Otto) a t  724, 
24 L.Ed. a t  569 (quoting Picquet v. Swan, 5 Mason 35 (1828) (No. 
11,134) 1. Accordingly, the  Pennoyer Court recognized, inter alia, 
what came to  be known as the transient rule of jurisdiction 
whereby mere service of process upon a nonresident present in 
the forum state  was sufficient to  establish personal jurisdiction. 

After Shaffer v. Heitner, 433 U.S. 186, 53 L.Ed. 2d 683 (19771, 
in which the  Supreme Court extended the minimum contacts re- 
quirements of International Shoe to  assertions of quasi in rem 
jurisdiction, some commentators began to  express doubt as  to  
whether the assertion of personal jurisdiction over nonresidents 
based solely on service of process upon them within the forum 
state  was still proper. See, e.g., Bernstine, Shaffer v. Heitner: A 
Death Warrant for the Transient Rule of In Personam Jurisdic- 
tion, 25 Vill. L. Rev. 38 (1979-80); Vernon, Single-Factor Bases of 
In Personam Jurisdiction-A Speculation on the Impact of Shaf- 
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fer  v. Heitner, 63 Iowa L. Rev. 997 (1978). We conclude, however, 
that a close reading of International Shoe and later cases reveals 
that the Supreme Court has not abolished the transient rule of 
jurisdiction. 

In International Shoe, the Court stated: 

Historically the jurisdiction of courts to render judgment in 
personam is grounded on their de facto power over the de- 
fendant's person. Hence his presence within the territorial ju- 
risdiction of a court was prerequisite to its rendition of a 
judgment personally binding him. Pennoyer v. Neff ,  95 U.S. 
714, 733, 24 L.Ed. 565, 572. But now that the capias ad re- 
spondendum has given way to personal service of summons 
or other form of notice, due process requires only that in 
order to subject a defendant to a judgment in personam, if he 
be not present within the territory of the forum, he have cer- 
tain minimum contacts with it such that the maintenance of 
the suit does not offend 'traditional notions of fair play and 
substantial justice.' Milliken v. Meyer, 311 U.S. 457, 463, 61 
S.Ct. 339, 342, 85 L.Ed. 278. (Other citations omitted.) 

International Shoe Co. v. Washington, 326 U.S. 310, 316, 90 L.Ed. 
95, 101-02 (1945) (emphasis added). The language of International 
Shoe did not sound a death knell for the transient rule of jurisdic- 
tion; rather, it set out an alternative means of establishing per- 
sonal jurisdiction when the defendant is "not present within the 
territory of the forum." 326 U.S. a t  316, 90 L.Ed. at  101-02. 

We note that the Supreme Court cases applying the Interna- 
tional Shoe minimum contacts analysis have involved substituted 
process within the state, service of process outside of the state, 
or both. See, e.g., Burger King Corp. v. Rudzewicz, 471 U S .  462, 
85 L.Ed. 2d 528 (1985) (service outside the state-defendants ap- 
peared specially); Calder v. Jones, 465 U S .  783, 79 L.Ed. 2d 804 
(1984) (service outside the state-defendants appeared specially); 
Helicopteros Nacionales de Columbia, S.A. v. Hall, 466 U.S. 408, 
80 L.Ed. 2d 404 (1984) (probably both-defendants appeared spe- 
cially); World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 
62 L.Ed. 2d 490 (1980) (probably both -defendants appeared spe- 
cially); Hanson v. Denckla, 357 U.S. 235, 2 L.Ed. 2d 1283 (1958) 
(service outside the state); McGee v. International Life Ins. Co., 
355 U S .  220, 2 L.Ed. 2d 223 (1957) (both). None of these cases in- 
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volved service of process on a defendant while the  defendant was 
present in the  forum state. But  cf. Perkins v. Benguet Co;rzsoL 
Mining Co., 342 U.S. 437, 96 L E d .  485 (1952) (due process did not 
require decision on jurisdiction in case where nonresident cor- 
poration served through an officer in the forum state). Our 
research reveals no instance in which the Supreme Court has ap- 
plied the "minimum contacts" requirement of International Shoe 
in a case in which the defendant was personally served while in 
the forum state. We conclude that  the Supreme Court has not re- 
quired any such "minimum contacts" analysis when a s tate  as- 
ser ts  jurisdiction over a person who has been personally served 
with process while within its borders. Neither International Shoe 
nor its progeny have questioned the constitutionality of a stitte's 
exercise of personal jurisdiction based solely on personal service 
within its borders. Accord Oxmans'  Erwin  Meat Co. v. Blacketer, 
86 Wis. 2d 683, 687-88, 273 N.W. 2d 285, 286 (1979). 

The requirement that  a court have personal jurisdiction is, of 
course, mandated by the concept of due process. Insurance Corp. 
of Ireland v. Compagnie des  Bauxites,  456 U.S. 694, 72 L.Ecl. 2d 
492 (1982). Due process requires that  the party over whom juris- 
diction is exercised be given adequate notice of the suit. Mul'lane 
v. Central Hanover Trust  Co., 339 U.S. 306, 313-14, 94 L.Ed. 865 
(1950). Further ,  due process requires that "the maintenance of the 
suit . . . not offend 'traditional notions of fair play and substantial 
justice.' " Insurance Corp. of Ireland, 456 U.S. a t  703, 72 L.Etl. 2d 
a t  501-02 (quoting International Shoe,  326 U.S. a t  316, 90 L.Ed. a t  
102). 

In cases such as the present case, the defendant is given ade- 
quate notice of the suit by way of actual service of process upon 
her. Furthermore, maintenance of such a suit in the s tate  in 
which personal service of process upon the defendant is achieved 
is entirely fair and just. See Pennoyer,  95 U.S. a t  733-34, 24 L,.Ed. 
a t  572. As Justice Stevens stated in his concurring opinion in 
Shaffer v. Heitner,  "If I visit another State  . . ., I knowingly 
assume some risk that  the State  will exercise its power over . . . 
my person while there. My contact with the State, though mini- 
mal, gives rise to  predictable risks." 433 U.S. a t  218, 53 L.Ed. 2d 
a t  706 (Stevens, J., concurring). When a nonresident is served in 
the forum state, the opposing party is not the one who selects the 
venue; rather ,  the venue is where the nonresident defendant is of 
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his own volition and is served. Humphrey v. Langford, 246 Ga. 
732, 735, 273 S.E. 2d 22, 24 (1980). 

For the  foregoing reasons, we hold that  the  rule continues to  
be that  personal service on a nonresident party, a t  a time when 
that  party is present in the  forum state, suffices in and of itself to  
confer personal jurisdiction over tha t  party. Accordingly, the  de- 
cision of the  Court of Appeals affirming the  trial court's denial of 
the defendant's motion to  dismiss is affirmed. 

Affirmed. 

STATE OF NORTH CAROLINA v. JEROME MURPHY 

No. 101A87 

(Filed 5 November 1987) 

1. Burgluy and Unlawful Breakings @ 5-  sufficient evidence of breaking 
The State's evidence supported submission of the breaking element to  the  

jury in a prosecution for first degree burglary where it tended to show that  
police found a window screen bearing defendant's fingerprints on the ground 
outside an open window of the victim's apartment; they also found defendant's 
fingerprints on the windowsill inside the apartment; the window curtain was 
partially pushed back; and two flower pots on the windowsill had been upset. 

2. Burglary and Unlawful Breakings 1 5- sufficient evidence of nonconsensual 
entry 

The State's evidence was sufficient to  permit the  jury in a first degree 
burglary case to  find that  defendant's entry into the victim's apartment was 
nonconsensual and thus unlawful where it tended to  show that the  victim had 
been awakened in her bed by someone climbing on top of her; the assailant 
choked her, she resisted, and he then raped her; and the assailant entered the 
victim's apartment through a window. 

3. Criminal Law @ 73.4- excited utterance exception to hearsay rule 
Statements made by a burglary and rape victim when an officer arrived 

a t  her apartment after her assailant had fled and asked her if she could tell 
him what happened were admissible under the excited utterance exception to  
the hearsay rule provided by N.C.G.S. § 8C-1, Rule 803(2) (19861, where the 
eighty-nine-year-old victim had been raped approximately ten minutes before 
making the statements; she was crying and extremely upset and spoke while 
under the stress of excitement; and the statements related to  a startling 
event. 
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APPEAL of right pursuant t o  N.C.G.S. 5 7A-27(a) (1986) from a 
judgment imposing a life sentence upon a conviction of first 
degree burglary, entered by Bowen, J., a t  the 29 October 1986 
Criminal Session of Superior Court, SCOTLAND County. Heard in 
the Supreme Court 13 October 1987. 

Lacy H. Thornburg, Attorney General, b y  Philip A. Tdfer,  
Assistant Attorney General, for the State. 

Malcolm Ray Hunter, Jr., Appellate Defender, for defendant- 
appellant. 

WHICHARD, Justice. 

Defendant was charged with first degree burglary and first 
degree rape. He was found guilty of burglary but not of rape. He 
received a life sentence for the burglary. We find no error. 

The State's evidence showed the following: 

At 12:12 a.m. on 9 July 1985, Detective Johnny Joseph was 
called to the apartment of the victim, an eighty-nine-yea,r-old 
woman. The victim told Joseph that  she had been awakened by 
someone climbing on top of her. The assailant choked her, and she 
resisted. He also raped her. 

Joseph found that  the kitchen window of the apartment was 
open and the screen was lying on the ground. Another officer 
discovered that  the window curtain was partially pushed back 
and two flower pots on the windowsill were upset. The victim's 
bedroom was in disarray, and the back door was slightly ajar. De- 
fendant's fingerprints were found on the windowsill and screen. 

Defendant's prison cellmate testified that  defendant hadl told 
him that  he "raped a lady." According to the  witness, defendant 
said he "went in there to  rob her [but] she didn't have but seven 
dollars and he raped her." Defendant told this story in the cell 
block several times. On cross-examination the  witness testified: 
"[It's] not too easy to forget a man when he snickers and grins in 
your face for six or seven months about how he raped an old 
woman . . . ." 

Defendant challenges the sufficiency of the State's evildence 
to support his conviction. He contends that  the trial court erred 
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by denying his motion to dismiss a t  the close of the  State's evi- 
dence. 

To withstand a motion to dismiss, the  Sta te  must present 
substantial evidence of each element of the  offense charged and 
evidence that  the defendant perpetrated the offense. S ta te  v. 
Williams, 319 N.C. 73, 79, 352 S.E. 2d 428, 432 (1987) (quoting 
Sta te  v. Young, 312 N.C. 669, 680, 325 S.E. 2d 181, 188 (1985) 1. 
The trial court must view the evidence in the light most favorable 
to the State, giving the Sta te  the  benefit of every reasonable in- 
ference to  be drawn from it. Id. If the  court determines as  a mat- 
te r  of law that  the  Sta te  has offered substantial evidence of each 
element of the charged offense, defendant's motion to  dismiss is 
properly denied. S ta te  v. Griffin, 319 N.C. 429, 433, 355 S.E. 2d 
474, 476-77 (1987). 

111 To convict a defendant of first degree burglary, the jury 
must find tha t  he or she unlawfully broke and entered an oc- 
cupied dwelling or  sleeping apartment in the nighttime with the 
intent to commit a felony therein. State  v. Sweezy, 291 N.C. 366, 
383,230 S.E. 2d 524, 535 (1976). Defendant contends tha t  the Sta te  
failed to prove that  he broke into the victim's apartment. With 
respect to the breaking element, the State  presented this evi- 
dence: The police found a window screen bearing defendant's fin- 
gerprints on the  ground outside the open window of the  victim's 
apartment. They also found defendant's fingerprints on the win- 
dowsill inside the  apartment. The window curtain was partially 
pushed back, and two flower pots on the windowsill had been 
upset. 

We addressed a similar situation in S ta te  v. Simpson, 299 
N.C. 335, 349, 261 S.E. 2d 818, 826 (19791, where we found suffi- 
cient evidence of a breaking based on facts tha t  a window which 
was customarily closed was open, the  screen was on the ground, 
and a sawhorse had been placed under the window. The State's 
evidence here also showed tha t  a window was open and the  
screen was on the ground. In addition, flower pots on the  window- 
sill were disturbed, and defendant's fingerprints were on the 
screen and the windowsill. The evidence here thus is more per- 
suasive than that  in Simpson. We thus hold that  the evidence, 
considered in the light most favorable to the State, supported 
submission of the breaking issue t o  the jury. 
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[2] Defendant also contends that  the  State  did not present suffi- 
cient evidence that  the entry was unlawful because it was non- 
consensual. S ta te  v. Sweezy, 291 N.C. a t  383, 230 S.E. 2d a t  535. 
He argues that  the  victim's testimony that  she was awakened by 
a man jumping on her bed does not prove that  she did not give 
the man permission to  enter  her apartment. 

In two other cases this Court has found sufficient eviden'ce of 
nonconsensual entry despite the  absence of direct testimony. In 
State  v. Noland, 312 N.C. 1, 13, 320 S.E. 2d 642, 650 (19841, cert. 
denied, 469 U.S. 1230 (19851, we held that  an inference of non- 
consensual entry could be supported by the  following evidence: 

Cindy Minton walked to  her back door in response to  a knock 
on the  window. There was no evidence that  the  victim invit- 
ed the defendant inside. The witnesses testified that  they 
heard a bang and saw Cindy running into the  house, scream- 
ing. The glass pane in the  back door was broken. The de- 
fendant followed Cindy into the house, cornered her in the  
laundry room, and shot her. 

Here, too, there was no evidence that  the victim invited the de- 
fendant inside. There was evidence of an unusual entry, ie . ,  
through a window, comparable to  the evidence of a broken glass 
pane in Noland. The ensuing altercations in both cases suggest 
that  neither defendant was an invited guest. 

In S ta te  v. Sweezy, 291 N.C. 366, 230 S.E. 2d 524, we held 
similar facts sufficient to  support an inference of nonconsensual 
entry. The victim there was surprised by the defendant entering 
her enclosed porch late a t  night. She screamed for her husband, 
retreated into her home, and called the  police. Id. a t  383, 230 S.E. 
2d a t  535. We stated: "This is hardly the type of reception given 
to  an invited guest in one's home." Id. a t  383-84, 230 S.E. 2d a t  
535. The victim here also was surprised by the defendant and 
called the police immediately after he left. 

We conclude that,  as  in Noland and Sweezy, the State  has 
presented evidence of nonconsensual entry which, considered in 
the light most favorable to  the State, justified submission of that  
issue to  the jury. The burglary charge was properly for the jury, 
and this assignment of error  is overruled. 



76 IN  THE SUPREME COURT [321 

State v. Murphy 

[3] Defendant contends the  trial court erred by admitting hear- 
say statements made by the victim. The victim died prior to trial 
from causes unrelated to  the  crime and thus could not testify. 
Detective Joseph, who had arrived a t  the victim's apartment less 
than ten minutes after her assailant had fled, testified, over objec- 
tion, that  shortly after he arrived he asked the victim "if she 
could tell [him] what happened" and she made the  following state- 
ment: 

She stated to  me that  she had gone to  bed and was doing 
some reading in the bed. She apparently had fallen asleep 
while reading and she was awakened by someone climbing on 
top of her. She said the person placed his hands on her throat 
and she attempted to push the hands away from her throat 
and the person continued to  put pressure on her throat. She 
said then the person left. I asked her if that  was all that  oc- 
curred and she said, "No, he raped me." 

While clearly hearsay, we hold Joseph's testimony admissible 
under the excited utterance exception. An excited utterance is 
"[a] statement relating to  a startling event or condition made 
while the declarant was under the s tress  of excitement caused by 
the event or  condition." N.C.G.S. 5 8C-1, Rule 803(2) (1986). 

Prior to adoption of the North Carolina Evidence Code, in 
State  v. Hamlette, 302 N.C. 490, 495, 276 S.E. 2d 338, 342 (1981) 
we held a statement made under similar circumstances admissible 
as  a spontaneous utterance. There, the victim of a shooting iden- 
tified his assailant in response to  police questioning. The victim, 
who suffered three gunshot wounds, made the  statements within 
thirteen minutes of the  shooting. Id. a t  495, 302 S.E. 2d a t  342. 
We noted that  "[t]he[se] statements do not in any way lose their 
spontaneous character because they were made in response to  
questions such as: 'What is wrong?' 'Who shot you?' 'How did 
they leave?' (Citations omitted.) This was not a situation wherein 
the declarant had time to reflect and fabricate untruthful 
answers." Id.  We thus held tha t  the  police officer could testify a s  
to the identification made by the victim under these cir- 
cumstances. Id.  

The Court of Appeals recently noted that  a statement made 
under circumstances similar t o  those here qualified a s  an excited 
utterance. S ta te  v. Kerley, 87 N.C. App. 240, 360 S.E. 2d 464 
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(1987). In Kerley, the  declarant had been asleep when the  defend- 
ant set  fire t o  his mattress and the entire residence. Several 
minutes later a s ta te  trooper arrived a t  the scene. The declarant, 
still upset and excited, rushed to  the trooper and describedl the 
origin of the fire. The Court of Appeals explained that  the  excited 
utterance exception requires that  (1) the statement relate to a 
startling event or condition, and (2) the  statement be made under 
the stress of excitement caused by the event. Id. a t  242, 360 S.E. 
2d a t  465. Acknowledging the  significance of the  time factor, the  
court quoted the Official Commentary to N.C.G.S. 5 8C-1, Rule 
803, which states: "With respect to the time element . . . the 
standard measurement is the  duration of the  s tate  of excitement. 
'How long can excitement prevail? Obviously there a re  no pat 
answers and the  character of the transaction or  event will largely 
determine the significance of the  time factor.'" Id. a t  243, 360 
S.E. 2d a t  466. While the court held that  the  statement should 
have been excluded on other grounds, i t  noted that  the  statement 
fell "squarely within" the excited utterance exception. Id. 

Here, the victim was an eighty-nine-year-old woman who had 
been raped approximately ten minutes before making the  &ate- 
ment. Detective Joseph testified that  she was crying and ex- 
tremely upset when she gave the  statement. His uncontradicted 
testimony establishes that  the  victim spoke while under the 
stress of excitement, Clearly, the statement related to  a startling 
event. The fact tha t  the  victim spoke in response to a question 
does not defeat the trustworthiness of her utterance. See State  v. 
Hamlette, 302 N.C. a t  495, 276 S.E. 2d a t  342. We thus hold that  
the trial court properly admitted this statement. N.C.G.S. § 8C-1, 
Rule 803(2). 

No error. 
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LAWRENCE E. WATKINS, ADMINISTRATOR OF THE ESTATE OF MELISSA GRAY 
WATKINS v. LISA SUSANNE HELLINGS 

No. 4PA87 

(Filed 5 November 1987) 

1. Automobiles and Other Vehicles 61 94.7; Negligence $3 38- intoxicated driver- 
contributory negligence of passenger - no prejudicial error in instructions 

In an action by the administrator of the estate of a deceased automobile 
passenger against the driver of the automobile, it was not necessary to  reach 
the question of whether the trial judge's instruction on contributory negli- 
gence was erroneous where the deceased passenger recruited a sober driver to 
accompany her to  Raleigh and supplied the young driver with wine as she 
negotiated unfamiliar roads in a hard rain in the dark. Even assuming that  the 
instruction on contributory negligence was erroneous, the evidence of contrib 
utory negligence was so overwhelming as  to compel the jury's conclusion. 

2. Rules of Civil Procedure $3 37- discovery sanctions-no request for findings- 
Shuford approach rejected 

The Court of Appeals erred by requiring the trial court to  make negative 
findings of fact in an order taxing discovery sanctions for failure to make ad- 
missions where neither party made a request for findings and conclusions 
under N.C.G.S. 5 1A-1, Rule 52(a)(2). N.C.G.S. 5 1A-1, Rule 37(c). 

O N  defendant's petition for discretionary review of the  deci- 
sion of t h e  Court of Appeals, 83 N.C. App. 430, 350 S.E. 2d 590 
(19861, which ordered a new trial and, further,  vacated and re- 
manded the  order of Barnette,  J., Superior Court, WAKE County, 
allowing discovery sanctions. Heard in the  Supreme Court 8 Sep- 
tember 1987. 

Henson, Fuerst & Willey,  P.A., b y  Ralph G. Willey,  111 and 
Thomas W .  Henson, for plaintif$appellee. 

Patterson, Dilthey, Clay, Cranfill, Sumner  & Hartzog, b y  
Ronald C. Dil they and Sanford W. Thompson IV; for defendant- 
appellant. 

MARTIN, Justice. 

This case comes before us on appeal on two issues: whether 
the trial judge committed reversible error  (1) in his instruction to  
the jury on contributory negligence and (2) in imposing discovery 
sanctions on the  plaintiff. For  the reasons explained below, we 
reverse the  Court of Appeals and reinstate and affirm the order 
of the  trial court imposing sanctions. 
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Lisa Hellings and Melissa Watkins were freshmen roomniates 
a t  The University of North Carolina a t  Wilmington. On the night 
of 9 April 1983, Melissa (plaintiffs decedent) asked Lisa (defend- 
ant) to  go with her to  a nightclub in Raleigh. Because Melissa had 
been drinking wine and Lisa cola, Lisa agreed to  drive Melissa's 
car, and each took her glass of wine or cola with her. 

A t  Melissa's request, Lisa bought a bottle of wine when they 
stopped for gas en route. Melissa poured wine for both of them as  
they drove. After they reached Clinton, Melissa had to  d.irect 
Lisa, who had never before driven from Clinton to  Raleigh. By 
the time they reached Clinton, it was raining very hard. They 
continued t o  drink and drive until, a t  about 10:30 p.m., they had 
finished the wine. Lisa drank half the  bottle, about two or three 
glasses. Lisa handed her empty glass to Melissa, who tossed it 
into the  back of the  car where it struck the  wine bottle and 
broke. This startled Lisa, who groped for the  overhead light in 
order to  determine whether the glass had indeed been broken. At  
this point she misjudged a curve, jerked the wheel to  ge t  back on 
the road, and skidded across the  slippery road into the  opposite 
ditch. Melissa was fatally injured. Both girls were taken to  a 
Dunn hospital. A blood tes t  taken soon after her arrival a t  the 
hospital showed that  Lisa had a blood alcohol level of .10 percent, 

The plaintiff, father of Melissa Watkins and administrator of 
her estate, filed a wrongful death action against Lisa Hellings on 
26 June  1984, alleging negligence. At  trial, the  jury found thak the 
defendant was negligent but that  Melissa Watkins was conwibu- 
torily negligent. Judgment was therefore entered dismissing 
plaintiffs action. Subsequent to  the trial, Judge Barnette heard 
arguments on defendant's motion for discovery sanctions. He 
ordered plaintiff to  pay sanctions in the amount of $5,316.28 to  
defendant for expenses incurred in proving the  t ruth of matters 
set forth in requests for admissions. On 2 December 1988 the 
Court of Appeals filed an opinion which granted plaintiff a new 
trial and also vacated and remanded the order allowing discovery 
sanctions on the  grounds that  i t  did not contain findings of fact. 
Defendant's petition for discretionary review t o  the Supreme 
Court was allowed on 8 April 1987. 

[I] Plaintiff contends that  the trial court erroneously instructed 
the  jury on contributory negligence and that he is therefore en- 
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titled to a new trial. This Court has determined in cases such as 
this that three elements must be proved by a defendant to estab- 
lish contributory negligence against a passenger. The defendant 
must prove that  (1) the driver was under the influence of an intox- 
icating beverage; (2) the passenger knew or should have known 
that the driver was under the influence of an intoxicating bever- 
age; and (3) the passenger voluntarily rode with the driver even 
though the passenger knew or should have known that  the driver 
was under the influence of an intoxicating beverage. See Davis v. 
Rigsby, 261 N.C. 684, 686-87, 136 S.E. 2d 33, 34-35 (1964); Dinkins 
v. Carlton and Williams v. Carlton, 255 N.C. 137, 140, 120 S.E. 2d 
543, 544-45 (1961); Samuels v. Bowers, 232 N.C. 149, 153, 59 S.E. 
2d 787, 791 (1950). Plaintiff contends that the trial judge misled 
the jury as to the second above-stated element, which requires 
that the passenger have so-called "objective knowledge" of the 
driver's impairment. The trial judge instructed the jury that if 
the passenger knew or should have known that  the driver "might 
or could be" impaired by alcohol, it could find contributory 
negligence. Defendant argues in response that  the trial court's 
charge on contributory negligence, taken as a whole, was not mis- 
leading or erroneous, even if certain parts of it, read in isolation, 
might appear so. 

However, on the facts of this case, we do not find it 
necessary to reach the question of whether the trial judge's in- 
struction was erroneous. For, even assuming that the judge's in- 
struction on contributory negligence was erroneous, the evidence 
of contributory negligence was so overwhelming as to  compel the 
jury's conclusion. Melissa Watkins recruited a sober driver to ac- 
company her to Raleigh. She then supplied the young driver with 
wine as she negotiated unfamiliar roads in a hard rain in the 
dark. In Brannon v. Sprinkle, 207 N.C. 398, 177 S.E. 114 (19341, 
this Court refused to grant a new trial where the trial judge had 
failed to instruct the jury on proximate cause in a negligence ac- 
tion. We noted that on the evidence the jury could reach but one 
conclusion and held that where "the jury can draw but one in- 
ference, a new trial shall not be granted on account of error in 
the charge of the trial judge." Id. a t  407, 177 S.E. a t  119. So it is 
here. We hold that if the trial judge committed error in his 
charge, it was harmless error that did not prejudice the outcome 
of the trial. 
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The facts of this case would have supported a directed ver- 
dict for defendant on the grounds that  plaintiff was contributorily 
negligent as  a matter of law. In deciding a motion for directed 
verdict, the trial court is t o  consider all the evidence in the light 
most favorable to the nonmoving party. A directed verdict may 
be granted only if, as  a matter of law, the evidence is insufficient 
to justify a verdict for the nonmovant. Dickinson v. Puke, 284 
N.C. 576, 583, 201 S.E. 2d 897, 902 (1974). This Court has held that  
when a passenger voluntarily continues to ride with a driver the 
passenger knows to  be impaired by alcohol, the passenger is con- 
tributorily negligent as  a matter of law. Bank v. Lindsey, 264 N.C. 
585, 142 S.E. 2d 357 (1965); Davis v. Rigsby, 261 N.C. 684, 136 S.E. 
2d 33. The above-cited cases differ from the one before us only in 
that  the drivers there were impaired prior t o  attempting to oper- 
ate  a motor vehicle. The fact that  in the present case the defend- 
ant became impaired after she got behind the wheel can hardly be 
considered a bar t o  finding plaintiff contributorily negligent as  a 
matter of law. 

[2] Plaintiff also contends, and the Court of Appeals has agreed, 
that  the trial court should not have awarded discovery sanctions. 
The sanctions were imposed because plaintiff refused to  make re- 
quested admissions concerning State Bureau of Investigation re- 
ports on the degree of defendant's intoxication. Rule 37(d of the 
North Carolina Rules of Civil Procedure provides that the court 
shall tax sanctions and expenses against a party who has failed to 
make admissions if the other party subsequently proves the t ruth 
of the matter,  unless the court finds that  one or more of the ex- 
ceptions obtains. The four exceptions listed in Rule 37k) a re  a s  
follows: 

(1) the request was held objectionable pursuant to Rule 36(a), 
or (2) the admission sought was of no substantial importance, 
or (3) the party failing to  admit had reasonable ground to be- 
lieve that  he might prevail on the matter,  or (4) there was 
other good reason for the failure to admit. 

The opinion of the Court of Appeals states that  Rule 37k) does 
not require the trial court to make negative findings of fact with 
respect t o  the four exceptions. However, citing W. Shuford, N.C. 
Civil Practice and Procedure 5 37-13 (2d ed. 19811, that  court held 
that the better practice is to require the trial court to make nega- 
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tive findings of fact with respect to the four stated exceptions in 
order to support an order taxing sanctions to a party. The Court 
of Appeals reasoned in its opinion that this is desirable because of 
"the risk to litigants of substantial monetary awards against them 
in the application" of Rule 37M. 83 N.C. App. at  438, 350 S.E. 2d 
at  587. The Court of Appeals therefore vacated the trial court's 
order and remanded the motion for further consideration. We 
reverse the decision of the Court of Appeals on this issue. The 
Court of Appeals opinion does not take into account Rule 52(a)(2) 
of the North Carolina Rules of Civil Procedure. That rule states, 
in pertinent part, that "findings of fact and conclusions of law are 
necessary on decisions of any motion . . . only when requested by 
a party . . . ." The record does not reveal that either party made 
such a request of the trial judge. I t  has been held repeatedly by 
this Court that "[wlhen the trial court is not required to find facts 
and make conclusions of law and does not do so, it is presumed 
that the court on proper evidence found facts to  support its judg- 
ment." Estrada v. Burnham, 316 N.C. 318, 324, 341 S.E. 2d 538, 
542 (1986). We leave it to the discretion of the trial judge whether 
to make a finding of fact if a party does not choose to compel a 
finding through the simple mechanism of so requesting. 

The decision of the Court of Appeals is reversed and the case 
is remanded to that court for remand to the Superior Court, 
Wake County, for reinstatement of the judgment of that court 
and the order imposing sanctions. 

Reversed and remanded. 

ROGER LONG, EMPLOYEEIPLAINTIFF V. MORGANTON DYEING & FINISHING 
CO., EMPLOYER, AND OLD REPUBLIC INSURANCE COMPANY, CARRIER, 
DEFENDANTS 

No. 168PA87 

(Filed 5 November 1987) 

Master and Servant g 65.1 - workers' compensation- hernia-pain not required to 
be simultaneous 

The pain t h a t  must  accompany a n  injury resulting in a hernia to  render  
t h e  injury cornpensable under N.C.G.S. 5 97-2(18)(c) need not occur simultane- 
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ously with the sustaining of the injury. Therefore, plaintiff was entitled to 
recover compensation for a hernia resulting from an injury by accident where 
he experienced pain from the hernia six weeks after the date of the injury. 

Justice WEBB dissenting. 

Justice MEYER joins in this dissenting opinion. 

ON certiorari to  review the  decision of a divided panel of the 
Court of Appeals, 84 N.C. App. 81, 351 S.E. 2d 767 (1987), affirm- 
ing an opinion and award of the  North Carolina Industrial (Com- 
mission which denied plaintiffs claim for workers' compensa.tion. 
Heard in the  Supreme Court 13  October 1987. 

McMurray & McMurray, by  Martha McMurray-Russ, for 
plaintiff-appellant. 

Patton, Starnes, Thompson, Aycock & Teele, P.A., by  T'hom- 
as M. Starnes, for defendant-appellees. 

WHICHARD, Justice. 

The issue is whether the pain that  must accompany an injury 
resulting in a hernia to render the injury compensable under N.C. 
G.S. 5 97-2(18)(c) must occur simultaneously with the sustaining of 
the injury. We answer in the negative. 

The Hearing Commissioner made, and the full Industrial 
Commission adopted, the following findings of fact: 

1. On or about January 22, 1985, plaintiff, a 27 year-old 
single male with a high school education and service in the 
United States  Army, had been employed as  a strapper in the 
defendant's packing department for approximately five years. 
Plaintiffs duties as  a strapper required that  he run strapping 
bands around boxes containing dyed and finished cloth for 
shipment. 

2. Plaintiff was required to  lift one end of the roll of 
cloth to  place it within the shipping box. Plaintiff was assist- 
ed in lifting these rolls of cloth from the table onto the t~oxes 
by an additional employee. Plaintiff was required to  lift ap- 
proximately 35 pounds in doing this job. Plaintiff had done 
this job for the entire time he had been employed by the de- 
fendant. 



84 IN THE SUPREME COURT [321 

Long v. Morgmton Dyeing & Finishing Co. 

3. On January 22, 1985, plaintiff arrived a t  work and was 
instructed by his supervisor to assist other employees in lift- 
ing the rolls of cloth off of a buggy onto the  table. Plaintiff 
was required to lean down to  the buggy which was closer to 
the floor level than the table and lift the rolls of cloth up to 
the table. The rolls of cloth weighed approximately 75 to  100 
pounds. Plaintiff did this all day and lifted approximately 50 
rolls. 

4. On the  following day, January 23, 1985, plaintiff no- 
ticed a lump the size of a golf ball in his groin while in the 
rest  room. The lump did not cause plaintiff any pain or dis- 
comfort. Plaintiff was capable of pressing the lump back into 
his inguinal area. Plaintiff continued to do this same lifting 
job for approximately two additional weeks. 

5. On March 13, 1985, plaintiff went t o  Dr. Ralph Hogs- 
head for examination due to  the development of pain in his 
inguinal area. Dr. Hogshead diagnosed plaintiff a s  having a 
direct [inguinal] hernia. 

6. On January 22, 1985, plaintiffs normal work routine 
was interrupted and plaintiff thereby sustained an injury. 
Plaintiffs hernia appeared the following day but was not ac- 
companied by any pain until approximately six weeks follow- 
ing the date of injury. 

These findings are  not excepted to  and thus are  binding on ap- 
peal. P r a t t  v. Upholstery Co., 252 N.C. 716, 719, 115 S.E. 2d 27, 31 
(1960); see also Mabe v. Granite Corp., 15 N.C. App. 253, 255, 189 
S.E. 2d 804, 806 (1972). They are  conclusive for the further reason 
that  they are  supported by competent evidence. Hansel v. Sher- 
man Textiles, 304 N.C. 44, 49, 283 S.E. 2d 101, 104 (1981). 

The Commissioner made, and the Commission adopted, the  
following additional "finding of fact": 

7. Plaintiff has failed to  prove that  the  hernia which he 
described a s  having occurred on January 23, 1985 and under- 
went surgical repair for on March 22, 1985 was accompanied 
by any pain. 

The Commissioner then entered, and the full Commission adopt- 
ed, the following conclusion of law: 
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On January 22, 1985, plaintiff sustained an interrulption 
of his normal work routine which constituted an acci'dent. 
Plaintiff has failed to  establish tha t  his resulting hernia was 
accompanied by pain, an essential element of his burden of 
proof. . . . Plaintiff has therefore failed t o  establish a ctzusal 
connection . . . between his injury by accident and his subse- 
quent hernia and i ts  repair. G.S. 97-2(18) Lutes v. Tobacco Co. 
19 N.C. App. 380 (1973). 

On the  basis of the  foregoing findings and conclusion, the  Hearing 
Commissioner denied plaintiffs claim for workers' compensa.tion. 
The full Commission adopted the  opinion and award of the  Hear- 
ing Commissioner, thus also denying compensation. 

On plaintiffs appeal, the  Court of Appeals affirmed. Plaintiff 
was entitled to  appeal to  this Court by virtue of Judge Johnson's 
dissent, N.C.G.S. 5 7A-30(23, but he failed to  timely perfect the ap- 
peal. On 2 June  1987 we allowed certiorari. We now reverse. 

N.C.G.S. 5 97-208) provides that  in all claims for compt, wsa-  
tion for hernia resulting from an injury by accident the  claimant 
must prove to  the  satisfaction of the  Commission: 

a. That there was an injury resulting in hernia or rupture. 

b. That the  hernia or rupture appeared suddenly. 

c. That it was accompanied by pain. 

d. That [it] immediately followed an accident. 

e. That [it] did not exist prior to  the accident for which com- 
pensation is claimed. 

As stated by the Court of Appeals: "To recover compensation, a 
plaintiff must prove the  existence of each of the above five ele- 
ments. Hensle y v. Cooperative, 246 N.C. 274, 98 S.E. 2d 289 (1957). 
The absence of any one of them will result in the  denial of com- 
pensation. Lutes  v. Tobacco Co., 19 N.C. App. 380, 198 S.E. 2cl 746 
(19731." Long v. Morganton Dyeing & Finishing Co., 84 N.C. App. 
81, 83, 351 S.E. 2d 767, 769 (1987). 

That plaintiff has proven four of the five elements is un- 
disputed. The element a t  issue is the  requirement that  the injury 
must be "accompanied by pain." N.C.G.S. 5 97-2(18)(c). The Deputy 
Commissioner made, and the  Commission adopted, a "finding" 
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that "[pllaintiff has failed to  prove that  the  hernia . . . was accom- 
panied by any pain." The Court of Appeals concluded that  this 
"finding" was supported by competent evidence and thus was 
binding. Long v. Morganton Dyeing & Finishing Co., 84 N.C. App. 
a t  82-83, 351 S.E. 2d a t  769. This "finding" is more properly de- 
nominated a conclusion of law, however, since i t  s tates  the legal 
basis for denial of plaintiffs claim. Coble v. Coble, 300 N.C. 708, 
713, 268 S.E. 2d 185, 189 (1980). "Conclusions of law, even if s tated 
as  factual conclusions, a re  reviewable." Realty Co. v. Spiegel, 246 
N.C. 458, 465, 98 S.E. 2d 871, 876 (1957). 

As Commissioner Clay noted in his dissent in the  Industrial 
Commission, the conclusion denominated a s  finding seven is con- 
tradictory to  findings five and six. The lat ter  findings establish 
that  plaintiff experienced pain from his hernia, albeit approx- 
imately six weeks following the  date of injury. Unless N.C.G.S. 

97-2(18)(c) is interpreted to  require simultaneity between the  on- 
set  of the hernia and pain therefrom, findings five and six entitle 
plaintiff t o  compensation. The statute does not, in express terms, 
contain a simultaneity requirement. The superimposition of such a 
requirement by the courts would be contrary to  the long-estab- 
lished principle that  the  Workers' Compensation Act "should be 
liberally construed to the end that  the benefits thereof should not 
be denied upon technical, narrow and strict interpretation." 
Johnson v. Hosiery Company, 199 N.C. 38, 40, 153 S.E. 591, 593 
(1930). We thus conclude that  plaintiff has met the  requirements 
of N.C.G.S. 5 97-18(2)(c) and is entitled to  compensation. 

Recently ratified legislation further informs our interpreta- 
tion of the provision before us. Effective 5 August 1987, the Gen- 
eral Assembly has removed the requirement that  a hernia must 
be accompanied by pain to  be compensable. 1987 N.C. Sess. Laws 
ch. 729. While the amendment does not apply here, we believe it 
reflects both a response to  medical evidence that  hernias a re  not 
universally accompanied by pain1 and an indication by the  
legislature that  it never intended that  the "accompanied by pain" 
provision of N.C.G.S. 5 97-2(18)(c) be interpreted to deny compen- 
sation to workers such a s  plaintiff here who, without question, 

1. There was medical testimony here that  "some people have pain with hernias 
and some don't, some of them don't notice it, doesn't bother them . . . ." 
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have sustained injuries "by accident arising out of and in the  
course of the employment." N.C.G.S. 5 97-2(6). 

Accordingly, the  decision of the  Court of Appeals is reversed. 
The case is remanded to  that  court for further remand to  thle In- 
dustrial Commission for entry of an award to  plaintiff. 

Reversed and remanded. 

Justice WEBB dissenting. 

I dissent. I believe the majority has rewritten the s tatute  in 
order to  provide a recovery for the plaintiff. I believe the only 
way to  read N.C.G.S. 5 97-2(18) properly is that  "accompanied by 
pain" means that  when the  hernia or rupture appears sudd.enly 
there is pain. I vote to affirm the  Court of Appeals. 

Justice MEYER joins in this dissenting opinion. 

EARL DEAN HOWELL v. JOAN HURLEY HOWELL 

No. 211A87 

(Filed 5 November 1987) 

Divorce and Alimony # 30; Rules of Civil Procedure @ 60- divorce judgment-re- 
lief from bar to equitable distribution-judgment not set aside-invalid 

The trial court erred by granting defendant's motion under N.C.G.S. 
5 1A-1. Rule 60(b)(6) asking to  be relieved from the  effect of a divorce judg- 
ment to  t h e  extent  that  it barred her from asserting a claim for equitable 
distribution where defendant consulted an attorney, followed t h e  advice of her 
counsel, and did not respond t o  a complaint in Wilkes County seeking absolute 
divorce until af ter  the  divorce judgment was entered.  Neither N.C.G.S. 
5 1A-1, Rule 60(b)(6) nor any other  provision of law authorizes a court to  
nullify or void one or  more of the  legal effects of a valid judgment while leav- 
ing the  judgment itself intact. N.C.G.S. 5 50-11. 

APPEAL by plaintiff pursuant to  N.C.G.S. CJ 7A-30(2) from the 
unpublished decision of a divided panel of the Court of Appeals, 
85 N.C. App. 170, 354 S.E. 2d 776 (1987), affirming an order grant- 
ing defendant's motion to  set  aside the effect of a divorce judg- 
ment, by Osborne, J., a t  the 14 January 1986 Session of WI:LKES 
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County District Court. Heard in t he  Supreme Court 11 September 
1987. 

Ferree, Cunningham & Gray, P.A., by  George G. Cunning- 
ham, for plaintiff appellant. 

McElwee, McElwee, Cannon & Warden, by  William H. McEL 
wee,  111, for defendant appellee. 

EXUM, Chief Justice. 

The sole issue on appeal is whether t he  trial  court erred in 
granting defendant's motion t o  be "relieved of t he  effect" of a 
divorce judgment t o  t he  extent  tha t  t he  judgment barred her  
claim for equitable distribution. We conclude tha t  t he  trial  court 
erred in granting t he  motion and, therefore, reverse t he  Court of 
Appeals' decision t o  t he  contrary. 

A t  trial, t he  parties stipulated tha t  Mr. and Ms. Howell were 
married on 22 December 1953. During their marriage t he  couple 
acquired various items of property, including stock of unspecified 
value, registered in husband's name and a vested interest in hus- 
band's retirement benefits valued a t  $11,289.63. The couple sep- 
arated on 21 April 1983. 

A t  t he  motion hearing, Ms. Howell's evidence tended t o  show 
tha t  she hired an Ashe County attorney, John Siskind, t o  repre- 
sent  her  interests with reference t o  support, property settlement 
and divorce. On 2 May 1983 Mr. Siskind filed, on Ms. Howell's 
behalf, an action in Ashe County District Court. In this action Ms. 
Howell alleged, among other  things, that  she feared Mr. Howell 
would "try t o  change t he  nature o r  location of marital property so 
as  t o  hinder her  claims for equitable distribution." She prayed for 
temporary alimony, a writ  of possession for t he  marital home and 
injunctive relief "protecting t he  marital property pending equi- 
table distribution." The District Court in Ashe County issued an 
order granting Ms. Howell temporary alimony, a wri t  of posses- 
sion for t he  marital home, and a temporary restraining order  pro- 
hibiting transfer by either par ty of any "marital property." 

In late summer of 1983 Ms. Howell learned tha t  retirement 
benefits were considered marital property and were subject t o  eq- 
uitable distribution. She  then consulted Mr. Siskind about her  
husband's retirement benefits. She  testified tha t  Mr. Siskind as- 
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sured her tha t  these retirement benefits and t he  stock would be 
included in t he  equitable distribution settlement. 

In  t he  summer of 1984 Mr. Howell filed this action in Wilkes 
County for absolute divorce based upon one year's separation. 
Upon Mr. Siskind's advice, Ms. Howell accepted service of' the  
complaint and summons and brought them to  Mr. Siskind's office. 
He told Ms. Howell that  if she did not choose t o  contest t he  
divorce she did not have t o  do anything further.  Ms. Howell 
testified tha t  Mr. Siskind failed t o  tell her the  effect of a final 
divorce judgment on her right t o  equitable distribution.' 

This effect is clearly s e t  out in N.C.G.S. 5 50-11 (1984). That 
s ta tute ,  entitled "Effects of absolute divorce," provides in perti- 
nent par t  as  follows: 

(el An absolute divorce obtained within this S ta te  shall 
destroy t he  right of a spouse t o  an equitable distribution of 
the  marital property under G.S. 50-20 unless t he  right is 
asserted prior t o  judgment of absolute divorce. 

Under this section, a judgment of absolute divorce destroys t he  
right t o  equitable distribution "unless the  right is asserted prior 
t o  judgment of absolute divorce." 

Ms. Howell did not respond to t he  complaint in her husband's 
divorce action, and on 28 August 1984 the  District Court in 
Wilkes County entered judgment granting Mr. Howell an absolute 
divorce. 

Two days after this divorce judgment was entered, Mr. Sis- 
kind filed a new and separate  claim on Ms. Howell's behalf in 
Ashe County District Court seeking equitable distribution. This 
complaint alleged that  a judgment of absolute divorce had been 
entered in Wilkes County. 

On 9 October 1984 the  Ashe County District Court dismissed 
Ms. Howell's claim for equitable distribution pursuant to  Rule 

1. We note tha t  Mr. Siskind testified tha t  he never agreed to  represent  Ms. 
Howell in an action for absolute divorce or  equitable distribution. A t  the  hearing, 
Mr. Siskind introduced into evidence a document entitled "Agreement t o  Provide 
Legal Services." Tha t  document was signed by Mr. Siskind and Ms. Howell. At t h e  
bottom of the  document was the  provision, "Does not include absolute divclrce or 
equitable distribution- final." Mr. Siskind testified tha t  Ms. Howell received a copy 
of the  document. 
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12(b)(6) for its failure t o  s ta te  a claim upon which relief could be 
granted. 

Meanwhile, on 28 September 1984, the  parties entered into a 
consent judgment regarding Ms. Howell's 2 May 1984 Ashe Coun- 
ty action. The consent judgment purported to  settle "all pending 
matters and claims" which existed between the  parties.' 

On 11 December 1985 defendant filed a motion in the  instant 
case pursuant to N.C.G.S. 5 1A-1, Rule 60(b)(6), asking that  she be 
"relieved of the effect of the divorce judgment entered in this 
cause on August 21, 1984 to  the extent that  i t  now bars her from 
asserting a claim for equitable distribution of marital property 
against her former husband, Earl Dean Howell." The district 
court granted Ms. Howell's motion, and the Court of Appeals af- 
firmed, holding that  the relief requested was permitted under 
Rule 60(b)(6). 

Rule 60(b)(6) provides in pertinent part  a s  follows: 

(b) Mistakes; inadvertence; excusable neglect; newly discov- 
ered evidence; fraud, etc.-On motion and upon such terms a s  
a re  just, the court may relieve a party or  his legal represent- 
ative from a final judgment, order, or proceeding for the fol- 
lowing reasons: 

(6) Any other reason justifying relief from the operation 
of the judgment. 

The motion shall be made within a reasonable time, and for 
reasons (I), (2), and (3) not more than one year after judg- 
ment, order, or  proceeding was entered or taken. . . . 

2. Ms. Howell testified a t  the  motion hearing that  she did not understand the 
effect of the consent judgment to  be anything other than the discontinuance of her 
temporary alimony. I t  would be premature for us to determine whether the consent 
judgment would bar Ms. Howell's right to equitable distribution since, as the case 
now stands, this right is barred by the  judgment of absolute divorce. 

Since the question has not been briefed or argued, we express no opinion on 
whether the claims asserted in Ms. Howell's 2 May 1984 Ashe County action con- 
stitute an assertion of her right to equitable distribution "prior to  judgment of ab- 
solute divorce" under N.C.G.S. 5 50-ll(e). 
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Rule 60(b)(6) is equitable in nature and authorizes the  trial 
court to  exercise its discretion in granting or denying the relief 
sought. Kennedy v. Starr, 62 N.C. App. 182, 302 S.E. 2d 497, disc. 
rev. denied, 309 N.C. 321, 307 S.E. 2d 164 (1983). The rule em- 
powers the  court t o  set  aside or modify a final judgment, order or 
proceeding whenever such action is necessary to  do justice under 
the circumstances. Norton v. Sawyer, 30 N.C. App. 420, 227 S.E. 
2d 148, disc. rev. denied, 291 N.C. 176, 229 S.E. 2d 689 (1976). The 
test  for whether a judgment, order or proceeding should be modi- 
fied or set  aside under Rule 60(b)(6) is two pronged: (1) extraor- 
dinary circumstances must exist, and (2) there must be a showing 
that  justice demands that  relief be granted. Baylor v. Brow?t, 46 
N.C. App. 664, 266 S.E. 2d 9 (1980). 

Using the Baylor test ,  the Court of Appeals held that  Ms. 
Howell's motion to  set  aside the effect of the divorce judgment to 
the extent that  it barred her claim for equitable distribution was 
properly granted. The court held that,  because defendant had 
been diligent in attempting to  preserve her rights and had relied 
upon advice of counsel, relief from the effect of the divorce judg- 
ment could be granted under Rule 60(b)(6). We disagree on a nar- 
row ground. 

Ms. Howell did not seek to have the trial court, and the trial 
court did not, set  aside the divorce judgment. Rather, pursuaint to  
Ms. Howell's motion, the trial court ordered that  she be given 
"relief from the effect of the  divorce judgment . . . to  the extent 
of allowing her to  assert a counterclaim against the plaintiff for 
equitable distribution . . . ." Because the trial court did not set 
aside the divorce judgment itself, its terms and validity still 
abide. Likewise, the legal effects of the divorce judgment still ob- 
tain. Neither Rule 60(b)(6) nor any other provision of law 
authorizes a court to  nullify or avoid one or more of the legal ef- 
fects of a valid judgment while leaving the judgment itself i n l , a ~ t . ~  

3. An order which purports to  avoid one or  more of the legal effects of a judg- 
ment is not the  same as an order modifying the  judgment. The modification of a 
judgment with several provisions involves changing one or more of these provi- 
sions; it imports adding or deleting or amending the  language of the  judgment. The 
divorce judgment in this  case had only one operative provision-it granted Mr. 
Howell an  absolute divorce. The only question before the  trial court when this judg- 
ment was entered was whether to  grant  or not to  grant  the  divorce. The j u d p e n t  
is thus  not subject to  modification. I t  is subject only to  being se t  aside or left  in^ 
tact. So  long a s  it is left intact all of the  legal effects that  flow from it obtain. 
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In so ruling we a re  not insensitive t o  the  plight of Ms. How- 
ell and, if her  testimony is believed, her apparently diligent 
reliance on counsel's advice. We simply a re  unwilling t o  hold tha t  
a court may leave intact a judgment of absolute divorce, yet or- 
der that  one or more of t he  legal effects of that  judgment may 
somehow be avoided. Such a holding would empower a court t o  
say, for example, tha t  a divorce decree would not have the  legal 
effect of permitting the  parties to  remarry or of dissolving other 
various rights arising out of t he  marital relation. These kinds of 
judicial rulings would negate the  provisions of N.C.G.S. 9 50-11 
by which the  legislature has prescribed the  legal effects of judg- 
ments of absolute divorce. These effects a r e  beyond the  power of 
a court t o  change. 

For  the  foregoing reasons defendant's motion should have 
been denied, and the Court of Appeals' decision is 

Reversed. 

STATE OF NORTH CAROLINA v. NORVILLE BUSSEY 

No. 712A86 

(Filed 5 November 1987) 

1. Criminal Law 8 163- additional instructions-failure to object-plain error 
rule 

The plain error standard was applicable t o  additional instructions and 
remarks by the trial judge following a report that  the jury was deadlocked 
where defendant made no objection to the  additional instructions or remarks. 

2. Criminal Law B 122.2- inquiry into numerical division of jury-additional in- 
structions - verdict not coerced 

The trial court's inquiry into the numerical division of the jury after the 
jury reported that  it was deadlocked was not coercive in the totality of the cir- 
cumstances, and the court's additional instructions were proper, where the  
court was confronted with a report of deadlock after the jury had deliberated 
only a short time on the day the  jury first retired; the court made it clear that  
it did not wish to be told whether the majority favored guilt or innocence; the 
court was a t  all times respectful of the jury, never impugning its efforts or 
threatening it with being held for unreasonable periods of time t o  accomplish a 
unanimous verdict; and the court's additional instructions followed the 
language of N.C.G.S. 5 15A-1235. 
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3. Criminal Law 8 122.2 - numerical division of jury - court's remark about "mak- 
ing progress" 

Where the trial court was informed on the first day of deliberations that  
the numerical division of the jury was eight to four and, upon asking the sec- 
ond day if there had been any change in the  jury's position, the court was told 
that  it was then nine to three, the court's response, "You're making prop~ess," 
when considered in the context of the court's previous lengthy additional in- 
structions, could only be taken to mean that  the jury was making progress 
toward determining whether it could conscientiously agree on a verdict and 
was thus not error. 

APPEAL by defendant from three concurrent judgments im- 
posing two terms of life imprisonment for convictions of ralpe in 
the first  degree and sexual offense in the first degree and three 
years' imprisonment for conviction of common law robbery, en- 
tered by Clark, J., a t  the 7 July 1986 session of Superior Court, 
CUMBERLAND County. Heard in the  Supreme Court 12 October 
1987. 

Lacy H. Thornburg, Attorney General, by Steven F. Bryant, 
Assistant Attorney General, for the state. 

Malcolm Ray Hunter, Jr., Appellate Defender, by Geoffrey C. 
Mangum, Assistant Appellate Defender, for defendant. 

MARTIN, Justice. 

For the  reasons stated below, we find the  defendant's assign- 
ment of error  t o  be without merit and hold tha t  he received i3 fair 
trial, free of prejudicial error.  

The record reveals that  the  jury began i ts  deliberations on 9 
July 1986 after the  court's customary morning break. The jury 
recessed for lunch and resumed its deliberations. Later,  the jury 
sent word that  it wished to  pose a question to  the  court. The 
forewoman told the trial judge that  the jury was "deadlocked." 
The judge responded by asking whether the jurors had taken any 
polls and was told that  two polls had been taken. He then asked 
for "the numerical division" on each poll, cautioning the fore- 
woman first that  he wanted, "Just numbers, now. How many one 
side or how many the  other, but don't tell me which one is voting 
for what." The judge was told that  the  split was eight and four on 
the first poll and remained so when the second poll was taken 
following further deliberations after the lunch recess. The judge 
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then sent  the  jurors back t o  continue their deliberations, having 
advised them as follows: 

Folks, I really would have some serious doubt a t  this 
time and this early in your position in your deliberations tha t  
you folks would be in a position of deadlock. I t  would appear 
t o  me that  i t  would take considerable more time and discus- 
sion of the  matters  a t  issue before you before you would be 
able t o  determine such a thing a s  that. 

I realize that  you do have before you a case that  does of- 
fer some rather  divergent testimony. As you folks have been 
earlier advised, i t  is your duty as  jurors t o  consider that  
evidence and to  resolve these differences if you can and to  
unanimously agree upon a verdict in the  case. 

Now, you all have a duty during your deliberations to  
consult with one another and to  deliberate with a view 
towards reaching an agreement, if it can be done without 
violence to  your individual judgments. 

Each of you, of course, must decide the  case for your- 
selves but only after an impartial consideration of the evi- 
dence with your fellow jurors. 

In the course of deliberations each of you should not 
hesitate t o  reexamine your own views and to  change your 
opinion if it is erroneous. But none of you should surrender 
your honest, conscientious convictions either as  to the weight 
or the  affect [sic] of t he  evidence solely because of the  opin- 
ion of your fellow jurors, or for the mere purpose of return- 
ing a verdict in the case. 

Now, I want t o  emphasize to  you the  fact that  i t  is your 
duty to  do whatever you can to  reach a verdict in this mat- 
ter.  You should reason the matter over together a s  reasona- 
ble men and women, and t ry  to  reconcile your differences if 
you can without the  surrender of your conscientious convic- 
tions. 

Now, I'm going to  let you folks continue your delibera- 
tions in the matter and see if you will be able to resolve your 
differences and come to  a unanimous verdict. 
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The jurors deliberated for the remainder of the  afternloon. 
When the  jury returned to  the courtroom for the  overnight re- 
cess, the trial judge inquired, "Has there been any change in the 
position of your jury that  you reported to  us earlier?" He was 
told the split was then nine to  three. The judge responded: 

You're making progress. All right. We will stop a t  this time 
and let you folks go home for today. We will resume the pro- 
ceedings tomorrow morning a t  nine thirty a.m. and let you 
folks continue your deliberations a t  that  time, and hopefully 
be able to  resolve this matter.  

The jury resumed i ts  deliberations the  next day and after "some 
time" returned the  verdicts of guilty. 

[I] Defendant's sole assignment of error  concerns the trial 
judge's instructions and remarks to  the jury following a report by 
it that  it was deadlocked. Because defendant made no objectiomn to  
the additional instructions or remarks by the trial judge, the plain 
error standard is applicable. State v. Odom, 307 N.C. 655, 300 S.E. 
2d 375 (1983). I t  is defendant's contention that  the judge coerced a 
guilty verdict, thereby violating defendant's right to  a fair trial 
and an impartial jury under both the  federal and state  constitu- 
tions and N.C.G.S. $5 15A-1232 and -1235. Because defen~dant 
failed to  raise the alleged constitutional issues before the trial 
court, he has waived these arguments, and they may not be 
raised for the  first time in this Court. State v. Mitchell, 317 N.C. 
661, 346 S.E. 2d 458 (1986); Wilcox v. Highway Comm., 279 N.C. 
185, 181 S.E. 2d 435 (1971). We turn then to the question of 
whether the trial judge's instructions and remarks constitute 
plain error  under the applicable s tatute  and decisions of this 
Court. 

[2] Defendant's case is for all relevant intents and purposes on 
all fours with State v. Fowler, 312 N.C. 304, 322 S.E. 2d 389 
(19841, which we find controls its disposition. Defendant resur- 
rects the  argument made in Fowler that  under Brasfield v. 
United States ,  272 U.S. 448, 71 L.Ed. 345 (1926), inquiry by the 
trial judge into the numerical division is prohibited per se 
because it is coercive of jury minorities. In Fowler, we concliuded 
that,  "[alt most, Brasfield sets  out a rule of federal practice and is 
not binding on our courts." 312 N.C. a t  308, 322 S.E. 2d a t  392. In 
Fowler, we also rejected the proposition that  a trial judge's ques- 
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tions about t he  numerical division of a jury constituted a per  se  
violation of article I, 5 24 of t he  North Carolina Constitution. We 
held, rather ,  that  the proper analysis was whether in considering 
the totality of the  circumstances the  inquiry had been coercive, 
and explained why the judge's ability to inquire into numerical di- 
visions was t o  be preserved. 

We do not consider questions concerning the  division of the  
jury to  be a p e r  se  violation of Art.  I, 5 24 when the  trial 
court makes it clear tha t  i t  does not desire to  know whether 
the majority is for conviction or acquittal. Such inquiries a r e  
not inherently coercive, and without more do not violate the  
right to  trial by jury guaranteed by the  North Carolina Con- 
stitution. S ta te  v. Yarborough, 64 N.C. App. 500, 502, 307 
S.E. 2d 794, 795 (1983). The appropriate standard is whether 
in the  totality of the  circumstances the  inquiry is coercive. 
Ellis, 596 F. 2d a t  1200; Yarborough, 64 N.C. App. a t  502, 307 
S.E. 2d a t  795. See Jenkins v. United States ,  380 U.S. 445, 
446 (1965). 

The Court of Appeals has correctly pointed out tha t  in- 
quiries into the division of the  jury a re  often "useful in tim- 
ing recesses, in determining whether there has been progress 
toward a verdict, and in deciding whether t o  declare a mis- 
trial because of a deadlocked jury." Yarborough, 64 N.C. App. 
a t  502, 307 S.E. 2d a t  794-95. The t ruth of tha t  observation is 
borne out in this case by the  circumstances attendant t o  the  
trial court's questioning of the  jury. I t  was late on a Friday 
afternoon that  was the  last day of the  court term, and the  
jury had not yet  reached a verdict. The trial judge needed t o  
know whether the jury was likely to  reach a verdict or was 
deadlocked. This was necessary so tha t  he would know 
whether he should plan to  resume the  trial on Monday and 
extend the  term of court t o  continue the  jurisdiction of t he  
Superior Court. Under t he  circumstances, the inquiry into 
the division of the  jury aided the  trial court in t he  efficient 
administration of justice. We conclude tha t  such inquiries 
into the division of the  jury do not interfere with t he  proper 
administration of justice and so decline to  exercise our super- 
visory power to  make such inquiries reversible error. 
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312 N.C. a t  308-09, 322 S.E. 2d a t  392. Nothing in this case 
prompts us t o  al ter  our view as to  the  proper standard to  be ap- 
plied in analyzing the  propriety of a trial judge's inquiry into the  
numerical division. We continue to  adhere t o  Fowler. 

We hold that  in the totality of the  circumstances the  chal- 
lenged inquiry was not coercive of the jury's verdict. The rec:ord 
shows that  t he  presiding judge made i t  perfectly clear from the  
outset that  he did not wish t o  be told whether the  majo:rity 
favored guilt o r  innocence. He was a t  all times respectful of the  
jury, never impugning i ts  efforts or threatening i t  with being 
held for unreasonable periods of time to  accomplish a unanimous 
verdict. The judge was confronted with a report of deadlock a.fter 
rather  scant deliberation on either side of the lunch recess on the  
day the  jury first retired. He properly exercised his discretion to  
hold the  jurors to  their duty t o  deliberate thoroughly together 
before concluding that  they were indeed unable t o  agree. The 
judge's additional instructions in response t o  the first inquiry of 
the  jury hew closely to the language of N.C.G.S. 5 15A-1235. They 
are  notable for the  balance he achieved between recalling the  
jurors t o  their duty to  deliberate fully and reminding them tha t  
their duty also required them t o  stand fast for their convictions 
after full reflection. Nor is there the slightest reference in his 
remarks to  burdens on the  administration of justice, to  wasted 
court resources, or t o  the  necessity of empanelling another jury 
in the event of a mistrial. The trial judge's instructions and 
remarks were well within the rules established in State  v. 
Fowler, 312 N.C. 304, 322 S.E. 2d 389, and Sta te  v. Alston, 294 
N.C. 577, 243 S.E. 2d 354 (1978). 

[3] The trial judge held a second, very brief colloquy with the  
jury on the  second day of its deliberations. Upon asking if there 
had been any change in i ts  position, he was told that  the  divis,ion 
was then nine to  three. The judge responded, "You're making 
progress." This remark, if taken out of context, might be con- 
sidered of questionable propriety. In the context of the court's 
previous lengthy additional instructions, however, the rem,ark 
could only be taken to mean that  the jury was making progress 
towards determining whether it could conscientiously agree on a 
verdict. The judge's final remark to  the jurors a s  he sent them 
home for their overnight recess was that  he hoped that  when 
they returned they would "be able to  resolve the matter." He 
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thus again made it clear that what he sought was resolution after 
full reflection, not one outcome or another. Although we find the 
trial judge's remark about "making progress" does not constitute 
error, much less plain error, the better practice would be for trial 
judges to refrain from using such expressions. 

No error. 

POLLY ANN APPLE v. GUILFORD COUNTY AND INSURANCE COMPANY OF 
NORTH AMERICA 

No. 217PA87 

(Filed 5 November 1987) 

Master and Servant Q 77.2- workers' compensation-claim for additional awud- 
time for filing 

The filing of an Industrial Commission Form 18 in a workers' compensa- 
tion case did not constitute a timely application for review under N.C.G.S. 
5 97-47 where the last compensation check was forwarded to plaintiff on 27 
March 1981; she gave the check to her attorney; plaintiffs attorney wrote a 
letter requesting review on 20 August 1983; and plaintiffs attorney returned 
the check to defendant's attorneys on the date of the hearing, 24 January 1984. 
The filing of the Form 18 on 11 February 1981, prior to receipt of final pay- 
ment, was not supererogatory compliance with the statute. A Form 18 filed 
prior to receipt of final payment would have to contain an express request for 
review based upon change of condition in order to serve as a vehicle for an ap- 
plication for review based on change of condition, and the Form 18 filed by 
plaintiff does not contain such language. Although the Supreme Court has not 
addressed the question, the filing of a Form 18 after receipt of final payment 
may satisfy the requirements of N.C.G.S. 5 97-47. 

ON defendants' petition for discretionary review of the deci- 
sion of the Court of Appeals, 84 N.C. App. 679, 353 S.E. 2d 641 
(19871, which reversed the opinion and award of the Industrial 
Commission, filed 12 March 1986, and remanded the case to the 
full Commission for further consideration. Heard in the Supreme 
Court 13 October 1987. 

Max D. Ballinger for plaintiff-appellee. 

Smith Helms Mulliss & Moore, b y  Caroline H. Wyat t ,  for de- 
fendant-appellants. 
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MARTIN, Justice. 

This workers' compensation case comes before us solely on 
the  question of whether plaintiffs application for additional clom- 
pensation, based on change of condition, was time-barred by sec- 
tion 97-47 of the  Workers' Compensation Act. We hold that  it was 
and therefore reverse the Court of Appeals. 

Plaintiff, Polly Ann Apple, was injured on 18 September 1980 
when the  van in which she was riding was involved in an acci- 
dent. When the accident occurred, plaintiff was engaged in her 
duties a s  a transportation matron for the  Guilford County 
Sheriffs Department. She sustained lacerations to  her head and 
elbow, fractures to  one finger on each hand, and a pinched nerve 
in the back of her neck. She was treated a t  Duke University 
Medical Center immediately after the  accident and thereafter a t  
Moses H. Cone Hospital in Greensboro. 

On 2 December 1980, plaintiff and defendants entered into1 an 
Industrial Commission Form 21 compensation agreement. The 
Form 21 agreement recited the rate  a t  which the employer ,and 
the insurance carrier agreed to  pay compensation and the period 
of time for which compensation was to  be paid. I t  also stated the 
date on which the  employee was able to  return t o  work. 

Plaintiff subsequently filed an I.C. Form 18, notice of accident 
and claim of employee, dated 6 February 1981. She sent copies to  
her employer and to  the Industrial Commission, which acknowl- 
edged receipt thereof in a letter to  plaintiffs attorney dated 16 
February 1981. The Form 18 recited the place, date, cause, 
nature, and extent of the employee's injury, as  well as  the occupa- 
tion, hourly wage, hours per day worked, the date disability be- 
gan, and other information about the claimant. The date of return 
to  work or, alternatively, the estimated disability, was listed as  
"unknown." 

By the  terms of the compensation agreement, plaintiff was to  
receive, and did receive, payment for one and six-sevenths weeks 
a t  a weekly rate  of $44.99. Her second and last payment was 
mailed to her by the carrier on 27 March 1981 along with I.C. 
Form 28B, Report of Compensation and Medical Paid. Form 28B 
recited the date of the accident, the injuries sustained, the period 
of time for which compensation was paid, the total amount of com- 
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pensation and medical paid, the date on which the last compensa- 
tion check was forwarded, and the date on which the employee 
was able t o  return to  work. Item 14 asked, "Does This Report 
Close the Case - including final compensation payment?" "[Yles" 
was the response supplied on the Form 28B sent  t o  plaintiff. 
Form 28B also included: 

NOTICE TO EMPLOYEE: If the answer to  Item No. 14 
above is "Yes," this is t o  notify you that  upon receipt of this 
form your compensation stops. If you claim further benefits, 
you must notify the Commission in writing within two (2) 
years from the date of receipt of your last compensation 
check. 

Plaintiff received the 27 March 1981 check and the Form 28B. 
although she cannot recall the  date on which she received them. 
The Industrial Commission received its copy of the  Form 28B on 
30 March 1981. Plaintiff did not cash this second and final com- 
pensation payment. She turned it and the Form 28B over t o  her 
attorney. However, plaintiff took no further action until 20 
August 1983, on which date her attorney wrote to  the  Commis- 
sion requesting that  it assign her claim for hearing. Plaintiff re- 
quested determination of both temporary total disability and 
permanent partial disability benefits due her a s  a result of the  18 
September 1980 accident. 

On 28 February 1985, the deputy commissioner rejected de- 
fendants' argument that  plaintiffs claim was time-barred by N.C. 
G.S. €j 97-47 and entered an award for plaintiff. The full Commis- 
sion, however, reversed the  decision of the  deputy commissioner 
on the grounds that  plaintiffs claim was time-barred, in an opin- 
ion and award filed on 12 March 1986. The Court of Appeals re- 
versed the commission on the grounds that  the Form 18 which 
plaintiff filed was a timely application for review based on change 
of condition. 

Accordingly, the only issue before us is whether the  Form 18 
filed by plaintiff on 6 February 1981 constituted a timely applica- 
tion for review within the meaning of N.C.G.S. €j 97-47. We hold 
that  under the  facts of this case the filing by plaintiff of the Form 
18 did not constitute a timely application for review. This Court 
has interpreted N.C.G.S. 5 97-47 as  a s tatute of limitations which 
requires an employee t o  apply for additional compensation on the  
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grounds of a change in condition within two years of the  date on 
which the  last compensation was paid. Willis v. Davis Industries, 
280 N.C. 709, 186 S.E. 2d 913 (1972). The last compensation check 
was forwarded t o  plaintiff on 27 March 1981 and received by her. 
She gave the  check to  her attorney, who kept i t  until it was 
returned t o  defendants' attorneys on the  date  of the  hearing, 24 
January 1984. The letter requesting review, written by her at-  
torney on 20 August 1983, clearly fails to  meet t he  requirements 
of the  statute. Plaintiff would have us t rea t  the  filing of the  :Form 
18, on 11 February 1981, pr ior  t o  receipt of final payment a s  
supererogatory compliance with the  statute, a s  doing more than 
the s tatute  requires by filing notice of change of condition before 
the statutory two-year period had begun to  run. But this analysis 
defeats the  purpose of the  statute, which is t o  give timely notice 
to  employer and insurance carrier that  a further claim is being 
made. The employer and the  insurance carrier a re  entitled t o  
t rea t  final payment under a Form 21 agreement a s  closing the  
proceeding, absent timely notice tha t  an employee seeks further 
compensation due t o  change of condition. 

We do not say that  a Form 18 could never satisfy the  timely 
notice requirement imposed by N.C.G.S. 5 97-47. In Chisholm v. 
Diamond Condominium Constr. Co., 83 N.C. App. 14, 348 S.IE. 2d 
596 (19861, disc. rev. denied, 319 N.C. 103, 353 S.E. 2d 106 (319871, 
the Court of Appeals held that  a Form 18 filed after receipt of 
final payment was sufficient t o  constitute an application for 
review under N.C.G.S. 5 97-47. Although this Court has not ad- 
dressed the question, filing of a Form 18 after receipt of final pay- 
ment may satisfy the requirements of N.C.G.S. €j 97-47 because 
receipt of a Form 18 by the  employer and the  carrier after they 
have made what they deem to  be final payment may serve t o  
notify them that  the  employee wishes t o  reopen the  case. 

A Form 18 received prior t o  final payment, however, would 
not, without more, produce this effect. I t  would be taken, rather,  
as mere completion of the  paper work required of the  employee in 
connection with t he  filing of the  initial claim and would not be 
adequate to  signal a further claim based on change of condition.' 

1. This is demonstrated in this case by the letter from the Commission to  
plaintiffs attorney upon receipt of the Form 18: "The Commission has received 
your form 18 filed on behalf of plaintiff. We are making this claim a part of our file 
in this case." 
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In order to achieve this purpose, a Form 18 filed prior to receipt 
of final payment would have to  contain an express request for 
review based upon change of condition. If a Form 18 were so 
drafted, it could serve as a vehicle for an application for review 
based on change of condition despite being filed prior to  receipt 
of final payment. The Form 18 filed by plaintiff does not contain 
express language requesting a hearing based upon change of con- 
dition pursuant to N.C.G.S. § 97-47. 

The decision of the Court of Appeals is reversed and the case 
is remanded to that court for remand to the Industrial Commis- 
sion for further proceedings not inconsistent with this opinion. 

Reversed and remanded. 

STATE OF NORTH CAROLINA v. RICHARD RHODES 

No. 174A87 

(Filed 5 November 1987) 

1. Rape and AUied Offenses 8 5-  first degree rape-intercourse with child under 
thirteen 

The evidence was sufficient to support defendant's conviction of first de- 
gree rape under N.C.G.S. 5 14-27.2(a)(l) where the victim and her brother both 
testified that defendant had intercourse with the victim, and the evidence 
showed that the victim was ten years old and defendant was twenty-nine years 
old a t  the time. 

2. Rape and AUied Offenses 8 19- indecent liberties with child-sufficient evi- 
dence 

The evidence was sufficient to support defendant's conviction of taking 
indecent liberties with a minor where it tended to show that the twenty-nine- 
year-old defendant engaged in sexual intercourse with the ten-year-old daugh- 
ter  of his girlfriend. N.C.G.S. 5 14-202.1. 

3. Witnesses 8 1.2- competency of children to testify 
The trial court did not e r r  in ruling that the ten-year-old victim and her 

nine-year-old brother were qualified to testify in a rape and indecent liberties 
case where the voir dire testimony of the children supported the court's find- 
ings and conclusion that both children were capable of expressing themselves 
concerning the matters about which they were to testify and that the children 
understood the importance of telling the truth. N.C.G.S. 5 8C-1, Rule 601(b). 
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4. Criminal Law 8 26.5- convictions of rape and indecent Liberties-no double 
jeopudy 

Defendant was not placed in double jeopardy by being convicted and 
sentenced for both first degree rape and taking indecent liberties with a minor 
based on the same incident since each offense requires proof of a fact not re- 
quired by the other offense. 

APPEAL by defendant as  of right from a life sentenc'e im- 
posed by Watts ,  Judge, a t  t he  17 November 1986 session of Supe- 
rior Court, WASHINGTON County. Defendant's motion t o  bypass 
the  Court of Appeals on an appeal from a sentence of less than 
life was allowed. Heard in t he  Supreme Court 9 September 1987. 

The defendant was tried for first degree rape and taking in- 
decent liberties with a child. The State's evidence showed that  on 
4 January 1986 t he  defendant, who was 29 years of age, was liv- 
ing in a trailer with his girlfriend and her two children. Tht: two 
children were a girl, ten years of age, and a boy, nine years osf age 
a t  t he  time of the  trial. The ten year old girl testified that  while 
her mother was away from home the  defendant took her into the  
bedroom where he told her t o  undress and lie on the  bed, which 
she did. The defendant then undressed, got on top of her arid in- 
serted his penis into her vagina. The defendant told her he vvould 
kill her, her mother and her brother if she told anyone what hap- 
pened. The nine year old boy testified that  he peeped through a 
crack in the  door of the bedroom and saw the  defendant when he 
told the  boy's sister t o  undress. He then saw the  defendant un- 
dress, get on top of his sister and insert his penis into her va.gina. 

The defendant testified and denied that  he had intercourse 
with the  ten year old girl. The defendant was convicted of both 
charges. He was sentenced t o  life in prison for the  rape and ten  
years for the  taking of indecent liberties with a minor. The de- 
fendant appealed. 

Lacy H. Thornburg, At torney General, b y  Catherine C .  Mc- 
Lamb, Assistant At torney General, for the State. 

Maynard A .  Harrell, Jr., for defendant appellant. 

WEBB, Justice. 

[I] The defendant first contends there was not sufficient, evi- 
dence to  convict him of either first degree rape or  taking indecent 
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liberties with a minor. We deal first with the charge of first de- 
gree rape. N.C.G.S. 5 14-27.2 provides in part: 

(a) A person is guilty of rape in the first degree if the  
person engages in vaginal intercourse: 

(1) With a victim who is a child under the age of 13 
years and the defendant is a t  least 12 years old and 
is a t  least four years older than the victim; or 

A person may be guilty of first degree rape if (1) he has vaginal 
intercourse with a child under the  age of 13 years, (2) he is a t  
least 12 years old and (3) he is a t  least four years older than the 
victim. State v. Weaver, 306 N.C.  629, 295 S.E. 2d 375 (1982). In 
this case two witnesses, the ten year old prosecuting witness and 
her nine year old brother, testified the defendant had intercourse 
with the ten year old girl. There was testimony from several wit- 
nesses that  the prosecuting witness was ten years of age. The de- 
fendant testified he was born on 4 February 1956 which would 
make him 29 years of age on 4 January 1986. This evidence is suf- 
ficient t o  withstand a motion to  dismiss on the charge of first 
degree rape. 

[2] As to  the charge of taking indecent liberties with a minor, 
N.C.G.S. 5 14-202.1 provides in part: 

(a) A person is guilty of taking indecent liberties with 
children if, being 16 years of age or more and a t  least five 
years older than the child in question, he either: 

(1) Willfully takes or  attempts to take any immoral, im- 
proper, or indecent liberties with any child of either 
sex under the age of 16 years for the purpose of 
arousing or  gratifying sexual desire; or 

In order to obtain a conviction under this statute, the State  must 
prove (1) the defendant was a t  least 16 years of age, (2) he was 
five years older than his victim, (3) he willfully took or attempted 
to take an indecent liberty with the victim, (4) the victim was 
under 16 years of age a t  the time the  alleged act or  attempted act 
occurred, and (5) the action by the defendant was for the  purpose 
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of arousing or gratifying sexual desire. State v. Hicks, 79 N.C. 
App. 599, 339 S.E. 2d 806 (1986). The first four of these elements 
were proved by direct evidence. The fifth element, that  the a.ction 
was for the purpose of arousing or gratifying sexual desire, may 
be inferred from the evidence of the defendant's actions. Tlhis is 
sufficient evidence to withstand a motion to dismiss the charge of 
taking indecent liberties with a child. 

[3] The defendant next contends i t  was error  for the court to al- 
low the ten year old girl t o  testify. He contends she should have 
been disqualified under N.C.G.S. 5 8C-1, Rule 601(b) which pro- 
vides: 

A person is disqualified to  testify a s  a witness when the 
court determines that  he is (1) incapable of expressing him- 
self concerning the matter as  t o  be understood, either direct- 
ly or through interpretation by one who can understand him, 
or (2) incapable of understanding the duty of a witness to tell 
the truth. 

Prior t o  the testimony of the witness, the court conducted a, voir 
dire hearing out of the presence of the  jury to  determine her com- 
petency to testify. She testified she was ten years of age and in 
the fourth grade a t  Pines Elementary School. She testified that  
she was living with her grandmother a t  the time and testified a s  
to the other people who lived there. She also testified she could 
read and write and made good grades in school. She testified fur- 
ther  she understood that  she would go to  jail if she did not tell 
the truth. The court made findings of fact consistent with this tes- 
timony and concluded a s  follows: 

the witness . . . has demonstrated a sufficient level of in- 
telligence to  express herself concerning the matters and 
things about which she will be testifying so as  t o  be under- 
stood and that  the witness . . . is fully capable of and does 
understand the importance of telling the t ruth as  a witness 
and is not thereby disqualified a s  a witness pursuant to Gen- 
eral Statute 8C-1, Rule 601(b). 

The testimony of the ten year old child supported the findings of 
fact and the conclusion of the court that  she was capable of ex- 
pressing herself concerning the matters and things about which 
she was to  testify and that  she understood the importance o:f tell- 
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ing the truth. I t  was not error for the court not to disqualify the 
witness pursuant to Rule 601(b). See State v. DeLeonardo, 315 
N.C. 762, 340 S.E. 2d 350 (1986) and State v. Fields, 315 N.C. 191, 
337 S.E. 2d 518 (1985). 

The defendant also assigns error to the court's allowing the 
younger brother of the prosecuting witness to testify. Prior to  his 
testimony, the court conducted a voir dire out of the presence of 
the jury. The child testified to his age, where he lived, with whom 
he lived, where he went to school and the names of his teachers. 
He also testified that he saw the defendant do something to his 
sister. He testified further that he knew it was wrong to tell a lie, 
that Jesus did not want him to tell a lie, and that he would go to 
jail if he did not tell the truth. The court made findings of fact 
consistent with this evidence and concluded that the child had 
"demonstrated a sufficient level of intelligence to express himself 
concerning the matters and things about which he will be testify- 
ing so as to be understood and . . . is fully capable of and does 
understand the importance of telling the truth as a witness." The 
court refused to  disqualify the nine year old boy as a witness. The 
testimony of the nine year old supported the findings of fact of 
the court. The findings of fact supported the conclusion of law by 
the court that the nine year old boy was not disqualified as a wit- 
ness. See DeLeonardo, 315 N.C. 762, 340 S.E. 2d 350 and Fields, 
315 N.C. 191, 337 S.E. 2d 518. 

[4] In his last assignment of error, the defendant contends that  
the failure to arrest judgment of his conviction of taking indecent 
liberties with a minor subjected him to double jeopardy. He says 
this is so because the rape charge and the taking indecent liber- 
ties charge grew from the same facts and circumstances. A per- 
son is not subject to double jeopardy by being prosecuted for two 
separate crimes based on the same transaction provided each of- 
fense for which he is tried requires proof of a fact which the other 
offense does not. Blockburger v. United States, 284 U.S. 299, 76 
L.Ed. 306 (1932). In this case, proof of rape requires proof of 
vaginal intercourse, while proof of taking indecent liberties with a 
minor requires proof that the defendant committed the act for the 
purpose of arousing or gratifying sexual desire. Vaginal inter- 
course is not an element of taking indecent liberties with a minor 
and committing the act for the purpose of arousing or gratifying 
sexual desire is not an element of rape. The defendant was not 



N.C.] IN THE SUPREME COURT 107 

State v. Riggins 

placed in double jeopardy by being convicted of both crimes. 
State  v. Ethem'dge, 319 N.C. 34, 352 S.E. 2d 673 (1987) and Weav- 
er,  306 N.C. 629, 295 S.E. 2d 375. 

No error. 

STATE OF NORTH CAROLINA v. GARY MALONE RIGGINS 

No. 457A86 

(Filed 5 November 1987) 

1. Criminal Law B 97.1- witness recall after jury deliberating 
The trial court did not abuse its discretion in permitting a State's witness 

to retake the stand after the jury had begun its deliberations and to give fur- 
ther testimony concerning the date of a photographic identification even if the  
court was unaware that the date given by the witness upon recall was incon- 
sistent with the date given in his prior testimony. 

2. Criminal Law 8 99.3- permitting witness recall-failure to inform jury of in- 
consistent testimony - no expression of opinion 

The trial judge did not express an opinion as  to whether a fact was 
proven when he permitted a recalled witness to  present new testimony about 
the date of a photographic identification without informing the jury that the 
testimony was different from the witness's earlier sworn testimony. 

DEFENDANT was convicted of first degree rape and first 
degree kidnapping before DeRamus, Jr., J., a t  the 21 April 1986 
Criminal Session of Superior Court, WILKES County. After jury 
verdict, the judge reduced the first degree kidnapping convktion 
to second degree kidnapping. Defendant appeals from a sentence 
of life imprisonment for first degree rape and thirty years im- 
prisonment for second degree kidnapping, to run consecutively. 
Heard before the Supreme Court 12 October 1987. 

Lacy H. Thornburg, Attorney General, by George W. Boylan, 
Special Deputy Attorney General, for the State. 

Malcolm R. Hunter, Jr., Appellate Defender, for defenidant- 
appellant. 
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FRYE, Justice. 

The sole issue raised by defendant on appeal is whether the 
trial court committed reversible error when, a t  the request of 
the jury, i t  allowed a State  witness to retake the stand without 
the court acknowledging to  the jury that  the witness' earlier tes- 
timony had been different. We find that  the trial court did not 
err. 

Summarily stated, the evidence introduced a t  defendant's 
trial showed that  on 6 December 1985, defendant knocked on the  
victim's door in the  middle of the  night and asked if he could use 
her telephone because his car was inoperable. The victim did not 
know defendant but allowed him into the apartment t o  use the 
telephone to  call his brother. Defendant left after using the tele- 
phone and the  victim heard him unsuccessfully trying to s ta r t  his 
car. He later returned to  her apartment and asked if she could 
help him. 

Together they managed to  s ta r t  the car. Defendant thanked 
the victim and she turned to  reenter her apartment. A t  that  time 
defendant grabbed her from behind and held a gun to  her head. 
Defendant forced her into his car and told her he would "blow her 
brains out" if she ran away. 

Defendant drove three miles from the apartment t o  a country 
road where he raped the  victim in his car. Defendant immediately 
became apologetic and drove the  victim back to  her apartment. 
There he told her, "I guess you want t o  kill me." He then handed 
the victim his loaded gun. She told him she could not do it and 
gave the gun back. She got out of the car and entered her apart- 
ment. 

The victim, a t  the  request of her roommate, went t o  the 
hospital where the  police were called. Some time after the inci- 
dent, the victim identified defendant from a photographic line-up 
brought to her house by a police officer. She also pointed out 
defendant in the courtroom as  the  person who had abducted and 
raped her. 

[I] The issue before this Court concerns the following testimony. 
During defendant's trial, the  victim testified on direct examina- 
tion that  she had identified defendant from a photographic line-up 
a t  her apartment but not on the  same day a s  the  6 December 
1985 incident. During his direct examination, Detective Sergeant 
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Dennis Johnson testified that  on 6 December 1985 a t  about 3:56 
p.m. he and another police officer had gone to the  victim's resi- 
dence where she had identified the defendant from a photograph- 
ic line-up. No inquiry was made as to the inconsistent dates given. 

After the jury retired for deliberations, the bailiff returned 
to  the courtroom with a question from the jury. The trial judge 
then requested that  the jurors return to  the courtroom. The jury 
foreman stated that  the jury had a question concerning the date 
the photographic line-up was presented to the victim. The District 
Attorney then moved that  the State  be allowed to  recall Detec- 
tive Johnson so that  he could repeat his testimony. Defendant's 
attorney stated there were no objections. 

After admonishing the witness that  he was still under oath, 
the trial judge allowed the District Attorney to proceed with his 
reexamination. This time, Detective Johnson testified that  he 
presented the photographic line-up to  the victim a t  her apart~ment 
on 10 December 1985 a t  3:56 p.m., a date four days later than the 
date he had given in his earlier testimony. 

Defendant contends the trial judge committed prejudicid er- 
ror by permitting the further testimony of the State's witness 
and not acknowledging its inconsistency. We find this conte:ntion 
meritless. 

Pursuant t o  N.C.G.S. 5 15A-1226(b), the trial judge is author- 
ized in his discretion to  permit any party to introduce additional 
evidence a t  any time prior to verdict. We find that  the trial judge 
did not abuse his discretion in the instant case. Defendant did not 
object to the recalling of Detective Johnson. The testimony in 
question concerned an incidental aspect of the case and did nlot in- 
volve a necessary element or feature of the State's case in chief, 
or that  of the defendant. 

Defendant further asserts that  the trial judge was not aware 
that  inconsistent testimony had been given. Thus, defendant ar- 
gues that  the trial judge labored under a misapprehension. I n  the 
initial testimony, the victim offered one date and the detective 
another. When the jury asked to  rehear the testimony of the in- 
vestigating officer concerning the identification, defendant argues 
that  the detective changed his testimony on the date so that it 
was consistent with that  already given by the victim. Becau~se of 
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this misapprehension under which the trial court labored, the 
defendant argues that a new trial should be ordered. 

Defendant cites State v. Lang, 301 N.C. 508, 272 S.E. 2d 123 
(1980) to support his contention. In Lang, this Court ordered a 
new trial because the trial judge was under the misapprehension 
that he could not make the transcript available to the jury after 
the jury had retired. Because, the defendant argues, the trial 
judge in the instant case labored under a similar misapprehension 
that he was unaware that inconsistent evidence had been given 
defendant too should receive a new trial under the analysis of 
Lang. Defendant then would read Lang to direct that, if the trial 
judge labored under any misapprehension, a new trial should be 
ordered. Defendant reads Lang too broadly. 

Lang concerns the misapprehension of the judge as to his 
discretion to make available the transcript to the jury. In Lang, 
there was error because the trial judge refused to exercise his 
discretion in the erroneous belief that he had no discretion as to 
the question presented. In the instant case, the trial judge was 
well aware of his discretionary authority to recall witnesses. In- 
deed, he exercised that discretion. The trial judge's only misap- 
prehension, if any, was his lack of awareness of the inconsistent 
dates given by the State's witness upon recall. We decline defend- 
ant's invitation to extend Lang to such situations. 

[2] Additionally, defendant assigns as error the trial judge's 
failure to acknowledge the inconsistent testimony once it was 
given. Defendant contends that the court permitted the witness 
to present new testimony which contradicted his earlier testi- 
mony without informing the jury that the testimony was different 
from earlier sworn testimony; and that by failing to acknowledge 
a conflict in the evidence and allowing the State's witness to  
change his testimony without even acknowledging the change, the 
court expressed an opinion as to whether a fact was proven and 
thus misled the jury. We disagree. 

It is fundamental that it is not the duty of the trial judge to 
resolve inconsistencies in testimony. This is the sole province of 
the jury. Doubtful is it that any principle in our system of juris- 
prudence is more strictly defined than that which separates the 
functions of the judge from those of the jury. 
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In State v. Fogleman, 204 N.C. 401, 168 S.E. 536 (19331, this 
Court stated: 

The determination of the  facts is the exclusive province of 
the jury; the  elucidation of the  law is the  exclusive province 
of the  judge; the  judge cannot exercise the prerogatives of 
the  jury. The two are  separate and distinct, and neither has 
the  right t o  invade the  field of the  other. 

Id. a t  404-05, 168 S.E. 2d a t  538. 

As the sole t r iers  of fact, it was for the jury to  compare the  
earlier and later testimony of Detective Johnson and it was; for 
the jury t o  draw inferences from any inconsistencies or the ex- 
istence of conflicts as  might appear from the State's reexamina- 
tion of i ts  witness. Therefore, the judge did not e r r  in failing t o  
call to  the  attention of the jury the inconsistency in the witness' 
testimony. 

In defendant's trial, we find 

No error.  

STATE OF NORTH CAROLINA v. FLOYD DIXON 

No. 680A86 

(Filed 5 November 1987) 

1. Homicide @ 25.2- premeditation curd deliberation-instructions-no plain er- 
ror 

There was no plain error in the trial court's instruction on premeditation 
and deliberation in a first degree murder prosecution where the evitdence 
showed that  defendant deliberately shot and killed the victim while the victim 
was walking away from him. I t  may not reasonably be said that the jury's ver- 
dict depended on the fine distinctions defendant made in his complaint about 
the charge. 

2. Homicide 8 12- first degree murder - indictment - no aggravating factors 
listed 

The error in a first degree murder prosecution was in defendant's favor 
where the prosecutor announced prior to trial that the State was not seeking 
the death penalty because there were no aggravating factors listed on the in- 
dictment. I t  is not necessary to  list the aggravating factors on the bill of in- 
dictment in order to seek the death penalty. 
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APPEAL of right pursuant t o  N.C.G.S. 5 7A-27(a) by defend- 
ant from a judgment by Lewis (John B., Jr.), Judge, imposing a 
life sentence after the defendant was convicted of first degree 
murder a t  the 18 August 1986 criminal term of Superior Court, 
GREENE County. Heard in the Supreme Court 14 October 1987. 

The defendant was tried for first degree murder. The 
evidence for the State  showed that  on 19 January 1986 Walter 
Speight, accompanied by his relative Reggie Speight, was in a 
"drinking establishment" operated by the  defendant. Walter 
Speight was in an altercation with Calvin Aytch which ended in a 
handshake between the two men. Shortly after the  altercation, 
Calvin Aytch engaged in a conversation with the defendant. Reg- 
gie Speight overheard the defendant say, "Do you want i t  . . . 
but do you want it?" Reggie Speight then told Walter Speight, 
"Man, they are  talking about shooting; let's go." 

The defendant was observed leaving the premises after talk- 
ing to  Calvin Aytch. The defendant returned a few minutes later 
with a 12 gauge shotgun and met Walter Speight who was stand- 
ing in the door of the "drinking establishment." The defendant 
pointed the shotgun a t  Walter Speight and forced him into the  
building. Walter Speight said, "Come on, no need of that." As the 
defendant advanced, Walter Speight raised his arms and begged 
for his life. Walter Speight backed into the area of the  "jukebox" 
and dropped his arms. He turned his back on the  defendant and 
started to  walk away from him. At  this time, the defendant fol- 
lowed Walter Speight and shot him in the back a t  point blank 
range. Walter Speight fell to  the floor. A t  this time, Reggie 
Speight s tar ted into the building. The defendant turned to Reggie 
Speight and said, "If you come in I will shoot you too." The de- 
fendant then left the scene, appearing to be calm. Walter Speight 
died a s  a result of the gunshot wounds. 

The defendant was convicted of first degree murder. The 
question a s  t o  whether the  death penalty would be imposed was 
not submitted to  the jury and the court sentenced the  defendant 
to life imprisonment. 

Lacy H. Thornburg, Attorney General, by Christopher P. 
Brewer, Special Deputy Attorney General, for the State. 

Malcolm Ray Hunter, Jr., Appellate Defender, by Louis D. 
Bilionis, Assistant Appellate Defender, for defendant appellant. 
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WEBB, Justice. 

[I] The defendant's only assignment of error  is to the charge to  
the jury. The court charged the jury in part as  follows: 

Neither premeditation nor deliberation are  usually 
susceptible of direct proof. They may be proved by (lircum- 
stances from which they may be inferred such as the lack of 
provocation by the victim, conduct of the defendant before, 
during and after the killing, threats and declarations of the 
defendant, use of grossly excessive force, brutal or vicious 
circumstances of the killing, the manner in which or the 
means by which the killing was done. 

The defendant contends this charge was erroneous in two re- 
spects. He says that  it recites circumstances which were not in 
evidence and that  it alleviated the requirement of the State that  
it prove premeditation and deliberation beyond a reaso:nable 
doubt. The defendant, relying on Francis v. Franklin, 471 U.S. 
307, 85 L.Ed. 2d 344 (1985). contends that by charging a s  it; did, 
the court told the jury the State  had satisfied its burden of proof 
as  t o  premeditation and deliberation when i t  proved any of the 
predicate facts upon which premeditation and deliberation could 
be based. 

The defendant did not object t o  the charge when given. He 
has waived his right t o  appeal from this portion of the charge. 
N.C.R. App. P. lO(bM2). If we are  t o  review it, we must do sol pur- 
suant t o  the plain error rule, which was first enunciated in this 
s tate  in State  v. Odom, 307 N.C. 655, 300 S.E. 2d 375 (1983). In 
Odom we said, 

"[Tlhe plain error rule . . . is always to  be applied cautiously 
and only in the exceptional case where, after reviewing the 
entire record, i t  can be said the claimed error  is a 'fundamen- 
tal error, something so basic, so prejudicial, so lacking in its 
elements that  justice cannot have been done,' or 'where [the 
error] is grave error  which amounts to a denial of a fun- 
damental right of the accused.' or the error has 'resulted in a 
miscarriage of justice or in the denial to appellant of ii fair 
trial' or where the error is such as to 'seriously affect the 
fairness, integrity or public reputation of judicial pro- 
ceedings' or where it can be fairly said 'the instructional 
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mistake had a probable impact on the  jury's finding that  the  
defendant was guilty.' " 

Id a t  660, 300 S.E. 2d a t  378 (quoting United Sta tes  v. Mecaskill, 
676 F. 2d 995, 1002 (4th Cir. 1982) (footnotes omitted) 1. In S ta te  v. 
Walker, 316 N.C. 33, 340 S.E. 2d 80 (1986) and Sta te  v. Oliver, 309 
N.C. 326, 307 S.E. 2d 304 (19831, we said that  in order t o  consider 
an assignment of error  under the  plain error  rule, an appellate 
court must determine that  the alleged error  "tilted the  scales" 
and caused the  jury t o  reach its verdict convicting the  defendant. 

We hold that  if there was error  in the charge, a s  contended 
by the  defendant, it was not plain error. The evidence of first 
degree murder against the  defendant was overwhelming. I t  
showed that  he deliberately shot and killed Walter Speight when 
Walter Speight was walking away from him. It takes little time to  
premeditate and deliberate. S ta te  v. Sanders, 276 N.C. 598, 174 
S.E. 2d 487 (19701, reversed on other  grounds, 403 U.S. 948, 29 
L.Ed. 2d 860 (1971). It would be hard not to infer that  the  defend- 
ant's action was the result of premeditation and deliberation. We 
do not believe i t  may reasonably be said that  the jury's verdict 
depended on the fine distinctions defendant makes in his com- 
plaint about the charge. We hold that  what the defendant con- 
tends was error  in the charge did not "tilt the scales" against the 
defendant. There was not plain error  in the charge of the  court. 

121 Prior t o  the trial the  prosecuting attorney announced "there 
a re  no aggravating circumstances on the bill of indictment and 
therefore, the State  is not seeking the death penalty." I t  is not 
necessary to list aggravating circumstances on the  bill of indict- 
ment in order t o  seek the death penalty. S ta te  v. Williams, 304 
N.C. 394, 284 S.E. 2d 437 (1981). This was error  favorable t o  the  
defendant. S ta te  v. Jones, 299 N.C. 298, 261 S.E. 2d 860 (1980). 

No error. 
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STATE OF NORTH CAROLINA v. RONALD EDWARD FREELANI) 

No. 607A86 

(Filed 5 November 1987) 

Criminal Law fj 26.5- kidnapping, rape and sexual offense-multiple punishments 
problem -arrest of rape judgment 

Where defendant was convicted of first degree kidnapping, first degree 
rape and first degree sexual offense, and it appears tha t  the  jury must have 
relied on the  sexual offense or the rape in order to  find the  sexual assault ele- 
ment of first degree kidnapping, the  trial court could avoid a multiple punish- 
ment problem by arresting judgment on the  first degree rape case and was 
not required either to arrest  judgment on both of the  sexual assault convic- 
tions or to  arrest  judgment on the first degree kidnapping convictio'n and 
resentence defendant for second degree kidnapping. 

APPEAL by defendant pursuant to N.C.G.S. 7A-27(a) from 
an order entered by Ellis, J., on 7 July 1986 in Superior Court, 
ALAMANCE County, arresting a judgment of life imprisonment in 
No. 83CRS13176, wherein defendant was convicted of first degree 
rape, but leaving undisturbed judgments of life imprisonment in 
No. 83CRS13177, wherein defendant was convicted of first degree 
sexual offense, and thirty years' imprisonment in No. 83CRS 
13178, wherein defendant was convicted of first degree kidnap- 
ping. Defendant's motion to  bypass the  Court of Appeals in the 
kidnapping case was allowed on 28 January 1987. Heard in the  
Supreme Court 15  October 1987. 

Lacy H. Thornburg, At torney General, b y  John R. Cornt!, As- 
sistant At torney General, for the state.  

Malcolm Ray  Hunter, Jr., Appellate Defender, by  Gayle L. 
Moses, Assistant Appellate Defender, for defendant appellant. 

PER CURIAM. 

Defendant was initially tried a t  the  6 February 1984 Criminal 
Session of Superior Court, Alamance County, before Judge Rob- 
e r t  Hobgood and a jury. He was convicted of first degree rape, 
first degree sexual offense and first degree kidnapping. Judge 
Hobgood sentenced him to life imprisonment in both the first 

=nces degree rape and first degree sexual offense cases, the sentc, 
to  run concurrently, and to  thirty years' imprisonment in the first 
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degree kidnapping case, this sentence to  begin a t  the expiration 
of the life sentences. 

Upon appeal this Court concluded that  the jury must have 
relied on the sexual offense or  the  rape in order t o  find the sexual 
assault element of first degree kidnapping. Further  concluding 
that the legislature had not authorized cumulative punishments 
for both first degree kidnapping and a crime which formed a nec- 
essary element of the kidnapping, the  Court remanded the case 
for a new sentencing hearing. The Court directed the trial court 
either t o  arrest  judgment on the  first degree kidnapping convic- 
tion and resentence defendant for second degree kidnapping or t o  
arrest  judgment on one of the  sexual assault convictions. State v. 
Freeland, 316 N.C. 13, 340 S.E. 2d 35 (1986). 

Judge Ellis conducted the  new sentencing hearing on 7 July 
1986. He elected pursuant to this Court's directions to  arrest  
judgment in defendant's first degree rape case. 

Defendant now contends that  under State v. Belton, 318 N.C. 
141, 347 S.E. 2d 755 (19861, Judge Ellis was required either t o  
arrest  judgment on both of the sexual assault convictions or t o  ar- 
rest judgment on the first degree kidnapping conviction and re- 
sentence defendant for second degree kidnapping. We recently 
rejected this same argument in State v. Young, 319 N.C. 661, 356 
S.E. 2d 347 (19871, distinguishing Belton from both Freeland and 
Young. 

On the  authority of our initial Freeland decision and Young 
the decision of Judge Ellis is 

Affirmed. 



N.C.] IN T H E  SUPREME COURT 117 

Hoehheiser v. N.C. Dept. of Transportation 

ANDREE T. HOCHHEISER, ADMINISTRATOR OF THE ESTATES OF CLAUDINE 
HOCHHEISER AND RENEE HOCHHEISER, DECEASED V. NORTH C:ARO- 
LINA DEPARTMENT OF TRANSPORTATION 

No. 642PA86 

(Filed 5 November 1987) 

Appeal and Error @ 64- evenly divided Court-decision affirmed without prece- 
dential value 

Where one member of the Supreme Court did not participate in the con- 
sideration or decision of a case and the remaining six justices are equally 
divided, the decision of the Court of Appeals is left undisturbed and stands 
without precedential value. 

APPEAL by t he  plaintiff from a decision of t he  Court of Ap- 
peals, 82 N.C. App. 712, 348 S.E. 2d 140 (1986) reversing an opin- 
ion and award of the  North Carolina Industrial Commission. 
Heard in t he  Supreme Court 14 October 1987. 

Beskind and Rudolf, P.A., by  Donald H. Beskind and Heidi G. 
Chapman, for the plaintiff appellant. 

Lacy H. Thornburg, At torney General; Monroe, Wyne., A t- 
kins & Lennon, P.A.,  by  George W .  Lennon, for defendant a p  
pellee. 

Herman E. Gaskins, Jr., for North Carolina Academy of Trial 
Lawyers,  amicus curiae. 

P E R  CURIAM. 

Justice Webb took no par t  in t he  consideration o r  decisilon of 
this case. The remaining members of this Court were equally di- 
vided with th ree  members voting t o  affirm the  decision o:f t he  
Court of Appeals and th ree  members voting t o  reverse.  There- 
fore, t he  decision of the  Court of Appeals is left undisturbed and 
s tands without precedential value. See State v. Johnson, 286 N.C. 
331, 210 S.E. 2d 260 (1974). 

Affirmed. 
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JOHN M. PETERSON v. LINDA LOUISE BONE ALDRIDGE 

No. 226A87 

(Filed 5 November 1987) 

APPEAL by plaintiff pursuant t o  N.C.G.S. 5 7A-30(23 from the  
decision of a divided panel of the  Court of Appeals, 85 N.C. App. 
171, 354 S.E. 2d 776 (19871, which affirmed the  dismissal of plain- 
t i f f s  complaint by Payne, J., a t  the  9 May 1986 session of District 
Court, WAKE County. Heard in the Supreme Court 12 October 
1987. 

DeBank, McDaniel, Heidgerd, Holbrook & Anderson, by  C. D. 
Heidgerd, for plaintiffappellant. 

Malcolm B. Grandy for defendant-appellee. 

PER CURIAM. 

For reasons stated in the  dissenting opinion of Becton, J., the  
decision of the  Court of Appeals is reversed. The case is remand- 
ed to  that  court for remand to  the  District Court, Wake County, 
for further proceedings not inconsistent with this opinion. 

Reversed and remanded. 
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Knotts v. Hd 

LINDA H. (HALL) KNOTTS v .  BENNY T. HALL; JAMES 0. BUCHANAN, 
TRUSTEE; AND THE UNITED STATES OF AMERICA, ACTING THROUGH 
FARMERS HOME ADMINISTRATION, U.S. DEPARTMENT OF AGRICULTURE 

No. 300A87 

(Filed 5 November 1987) 

APPEAL by plaintiff pursuant t o  N.C.G.S. 5 7A-30(2) from the  
decision of a divided panel of the  Court of Appeals, 85  N.C. App. 
463, 355 S.E. 2d 237 (1987), which affirmed an order  entered by 
Cornelius, J., a t  t he  5 May 1986 Civil Session of Superior Court, 
STANLY County. Heard in t he  Supreme Court 12 October 1987. 

David A. Chambers for petitioner-appellant. 

Michael W. Taylor for respondent-appellee. 

P E R  CURIAM. 

Affirmed. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S .  7A-31 

COLLINS v. N.C. FARM BUREAU MUTUAL INS. CO. 

No. 442P87. 

Case below: 86 N.C. App. 376. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 5 November 1987. 

DALY GROUP v. MANNING CORPORATION 

No. 395P87. 

Case below: 86 N.C. App. 231. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 5 November 1987. 

DRISCKELL v. BYNUM 

No. 414P87. 

Case below: 86 N.C. App. 231. 

Petition by plaintiff for writ of certiorari t o  the North Caro- 
lina Court of Appeals denied 5 November 1987. 

MERRITT v. MERRITT 

No. 435P87. 

Case below: 86 N.C. App. 376. 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 November 1987. 

NICHOLS v. WALKER 

No. 484P87. 

Case below: 86 N.C. App. 639. 

Petition by defendant (Charles Walker) for discretionary re- 
view pursuant t o  G.S. 7A-31 denied 5 November 1987. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G . S .  7A-31 

PATTERSON v. BURLINGTON INDUSTRIES 

No. 518P87. 

Case below: 87 N.C. App. 176. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 5 November 1987. 

PHELPS v. DUKE POWER CO. 

No. 464PA87. 

Case below: 86 N.C. App. 455. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 allowed 5 November 1987. 

RILEY v. RILEY 

No. 493P87. 

Case below: 86 N.C. App. 636. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 5 November 1987. 

SAMPSON-BLADEN OIL CO. v. WALTERS 

No. 440P87. 

Case below: 86 N.C. App. 173. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 5 November 1987. 

STACK v. MECKLENBURG COUNTY 

No. 485P87. 

Case below: 86 N.C. App. 550. 

Petition by plaintiff for discretionary review pursuant to  G.S. 
7A-31 denied 5 November 1987. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. DANIELS 

No.' 539P87. 

Case below: 87 N.C. App. 287. 

Petition by defendant for temporary stay of the mandate of 
the Court of Appeals denied 19 October 1987. 

STATE v. HATFIELD 

No. 502P87. 

Case below: 86 N.C. App. 640. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 5 November 1987. 

STATE V. KERLEY 

No. 543P87. 

Case below: 87 N.C. App. 240. 

Petition by Attorney General for temporary stay allowed 23 
October 1987. 

STATE V. MAYES 

No. 514A87. 

Case below: 86 N.C. App. 569. 

Motion by the State  to dismiss appeal filed pursuant t o  G.S. 
7A-30 for lack of substantial constitutional question allowed 5 
November 1987. Petition by defendant for discretionary review 
pursuant to G.S. 7A-31 and Appellate Rule 16(b) as  t o  issues in ad- 
dition to those presented a s  the basis for the dissenting opinion in 
the Court of Appeals allowed 5 November 1987. 

STATE v. MIXON 

No. 463P87. 

Case below: 86 N.C. App. 484. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 5 November 1987. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S .  7A-31 

STATE v. OLIVER 

No. 503P87. 

Case below: 82 N.C. App. 135. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 5 November 1987. 

STATE v. SALTER 

No. 391P87. 

Case below: 85 N.C. App. 172. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 5 November 1987. 

STATE v. SULLIVAN 

No. 441P87. 

Case below: 86 N.C. App. 316. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 5 November 1987. 

STATE v. WHITE 

No. 535P87. 

Case below: 84 N.C. App. 299. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 5 November 1987. 

STATE V. WOXMAN 

No. 554P87. 

Case below: 87 N.C. App. 295. 

Petition by defendant for temporary stay allowed 28 October 
1987. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S .  7A-31 

WALKER v. GUILFORD COUNTY 

No. 424P87. 

Case below: 86 N.C. App. 377. 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 5 November 1987. 

WILLIAMS v. JONES 

No. 538A87. 

Case below: 87 N.C. App. 178. 

Petition by defendants for discretionary review pursuant t o  
G.S. 7A-31 denied 5 November 1987. 
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STATE OF NORTH CAROLINA v. RUSSELL HOLDEN, JR. 

No. 650A85 

(Filed 2 December 1987) 

1. Criminal Law Q 135.3; Jury Q 7.11- death qualification of jury 
Death qualification of the jury in a first degree murder case did not deny 

defendant his right to a jury made up of a cross-section of the community or 
result in a conviction-prone jury in violation of the U S .  and N.C. Constitu- 
tions. 

2. Criminal Law 1 135.3; Jury Q 7.11- first degree murder-sepuate guilt and 
sentencing juries not required 

The trial court properly denied defendant's motion in a first degree 
murder case for two separate jury trials to decide the issues of guilt or in- 
nocence and punishment. 

3. Jury Q 6- denial of motion to sequester prospective jurors 
The trial court did not abuse its discretion in denying defendant's motion 

to sequester the prospective jurors during the voir dire proceedings of a first 
degree murder case on the ground that questioning prospective jurors in a 
group setting prevents them from expressing their true feelings. N.C.G.S. 
5 15A-1214(j). 

4. Jury Q 6.3- voir dire-ability to return guilty verdict-statements by prosecu- 
tor 

The prosecutor's statements to prospective jurors concerning the unanimi- 
ty of the verdict, including a statement that "if there is one person on thie jury 
who could not return a verdict of guilty then the State . . . could not receive a 
fair trial," were proper for the purpose of eliciting information relevant -to pro- 
visions of N.C.G.S. § 15A-122(83 permitting a challenge for cause to a, juror 
who, as a matter of conscience, would be unable to render a verdict in accord- 
ance with the law of North Carolina. 

5. Jury f j  7.14 - peremptory challenge of black jurors - no unlawful diecrimiination 
The trial court did not e r r  in allowing the prosecution to challenge black 

potential jurors peremptorily where the State peremptorily challenged only 
four of twenty black potential jurors; defendant does not contend and the 
record does not show that the State based its peremptory challenges on racial- 
ly discriminatory criteria; and defendant was tried by a jury of seven whites 
and five blacks, with one white alternate and one black alternate. 

6. Homicide 1 12.1; Indictment and Warrant Q 13- premeditation and delibera- 
tion or felony murder-election not required 

The trial court did not er r  in denying defendant's pretrial motion to re- 
quire the State to elect whether it intended to  base its first degree murder 
case on premeditation and deliberation or the felony murder rule. 
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7. Criminal Law Q 98.2- refusal to sequester witnesses 
The trial court did not e r r  in the denial of defendant's motion to sequester 

the State's witnesses on the ground that the presence of an extensive number 
of witnesses has an unduly persuasive effect on the jurors and causes the 
witnesses to  substitute the recollection of the mass for their individual 
recollections. N.C.G.S. § 15A-1225. 

8. Conetitutional Law Q 30; Bills of Discovery Q 6- list of State's witnesses not 
discoverable 

The trial court properly denied defendant's pretrial discovery motion to 
compel the State to give him a list of the witnesses the State intended to call. 

9. Constitutional Law Q 31- refusal to provide defendant with ballistics expert 
and investigator 

The trial court in a murder and attempted rape case did not er r  in the 
denial of defendant's motion that the State provide him with a ballistics expert 
and funds to hire a private investigator where defendant offered the court 
only a mere hope or suspicion that favorable evidence was available. N.C.G.S. 
§$ 7A-450(b) and 454. 

10. Criminal Law Q 75.4- voluntariness of confession 
The trial court properly denied defendant's motion to suppress a state- 

ment he made to an SBI agent where the trial court conducted a voir dire 
hearing and found upon supporting evidence that defendant knowingly, volun- 
tarily and understandingly waived his right to remain silent and to have an at- 
torney present before making the statement. 

11. Searches and Seizures 8 14- issuance of warrant-consent to search 
The trial court did not e r r  in denying defendant's motion to suppress 

evidence seized from defendant's home and car after the issuance of a search 
warrant where the trial court found upon supporting evidence that defendant 
voluntarily consented to a search of his home and car and signed consent to 
search forms before the warrant was issued. 

12. Homicide Q 20.1- photographs of victim's body 
The trial court did not e r r  in denying defendant's motion to limit the 

number of photographs of a murder victim the State could introduce where 
the seven photographs presented by the State showing the body and the crime 
scene were not inflammatory or repetitive. 

13. Criminal Law ij 73.2- information received by officer not inadmissible hearsay 
An officer's testimony that he received information that the victim had 

been shot was not inadmissible hearsay where the statement was not offered 
to prove the truth of the matter asserted but to explain why the officer pro- 
cured a warrant to search defendant's home for a gun. 

14. Criminal Law 1 73.2- corroborative evidence not inadmissible hearsay 
An SBI agent's testimony that a friend of defendant's wife told him that 

he observed defendant's wife come out of the house with something that ap- 
peared to be a gun was not inadmissible hearsay where the statement was of- 
fered to corroborate the previous testimony of the friend of defendant's wife. 
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15. Criminal Law 8 80- firearms form-business records exception to hearsay 
rule 

A federal firearms form which was filled out by defendant and a salesman 
a t  the time defendant bought the murder weapon was admissible under the 
business records exception to  the hearsay rule. N.C.G.S. § 8C-1, Rule 8#03(6). 

16. Criminal Law 8 87- testimony not improper assumptions 

Witnesses in a homicide case did not improperly testify to  assumptions 
when one witness explained a slang term, a second witness described w'hat he 
remembered seeing a t  the crime scene and explained why he and other ]people 
present thought the victim died from a cut on her throat, and a fosrensic 
serologist and an SBI fingerprint examiner explained some of the mechanics of 
their fields of expertise. 

17. Homicide 8 21.6; Rape and Allied Offenses 8 5- first degree murder-attempt- 
ed first degree rape-sufficiency of evidence 

The evidence was sufficient to  support jury verdicts finding defendant 
guilty of first degree murder and attempted first degree rape. 

18. Criminal Law 1 102.6- jury argument-defendant's directions to wife-rea- 
sonable inference 

The prosecutor's jury argument in a murder and attempted rape case that 
"his wife came over to see him in jail and don't you know what he told her is 
to  get that gun and hide that gun" was a reasonable inference from evidence 
that defendant's gun was present at  his home when it was searched on 16 
March but was no longer there when officers returned on 18 March, clefend- 
ant's wife visited him in jail on 17 March, and a witness observed defendant's 
wife come out of the house with something that appeared to be a gun 

19. Criminal Law ff 102.6- jury argument-guilty people walking streets 
Statements by the prosecutor in his jury argument to the effect that 

there are  guilty people walking the streets of this country every day because 
the government cannot collect enough evidence to t ry  them for crimes and for 
the jury to find them guilty were not improper when considered in context. 

20. Criminal Law 8 135.4- death penalty statute-constitutionality 

The statute authorizing the death penalty, N.C.G.S. 5 15A-2000, is )not un- 
constitutional because the jury has discretion whether to impose it. 

21. Jury ff 7.11; Criminal Law ff 135.3- capital punishment beliefs-excasal of 
juror after guilt phase 

The trial court did not er r  in excusing a juror for cause and substituting 
an alternate juror after the completion of the guilt phase of a first degree 
murder case and prior to  the sentencing phase where the juror stated during 
the voir dire prior to trial that she could vote for the death penalty but the 
trial court learned after the guilt phase was completed that she had changed 
her mind and could not vote for the death penalty under any circumstances. 
N.C.G.S. § 15A-2000(aN2). 
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22. Homicide 12; Indictment and Warrant 8 13.1- first degree murder-death 
penalty -aggravating factors relied on- bill of particulars not required 

The trial court did not e r r  in the  denial of defendant's motion to  require 
the Sta te  to  file a bill of particulars reciting the  aggravating factors it intend- 
ed to rely on a t  the  punishment phase. 

23. Criminal Law @ 135.6- capital case-sentencing phase-evidence of prior con- 
viction 

Evidence of defendant's prior conviction was not improperly admitted dur- 
ing the sentencing phase of a first degree murder case t o  show defendant's 
bad character in violation of N.C.G.S. 5 8C-1, Rule 404(a) but was properly ad- 
mitted to prove the  aggravating circumstance that  defendant had previously 
been convicted of a felony involving the use or threat  of violence to  the  per- 
son. 

24. Criminal Law @ 135.6- capital case - sentencing phase - evidence of prior 
criminal activity 

Testimony by five witnesses concerning prior criminal activity by defend- 
ant (two rapes and three assaults) was not improperly admitted in a sentencing 
hearing for first degree murder to  show a common scheme or plan in violation 
of N.C.G.S. $ 8C-1, Rule 404(b) but was properly admitted to  rebut evidence of- 
fered by defendant to prove the  mitigating factor that  he had no significant 
history of prior criminal activity. N.C.G.S. 9 15A-2000(f)(l). 

25. Criminal Law @ 135.4- capital case - sentencing phase - jury argument - ag- 
gravating rather than mitigating factor -absence of prejudice 

Defendant was not prejudiced by the  prosecutor's jury argument in a 
murder and attempted rape case that  evidence that defendant gave CPR to a 
victim while working with a rescue squad was really an aggravating rather 
than a mitigating factor because defendant used his position as  a member of 
the rescue squad to  commit a rape where any possible confusion about ag- 
gravating factors was eliminated by the trial judge's instructions. 

26. Criminal Law 8 102.12- jury argument for death penalty 
The prosecutor's jury argument tha t  "he should not be out there on the 

street  and given the opportunity to  commit this crime again" and that  "the 
only way you can be sure . . . is if you give him the death penalty" was not 
improper. 

27. Criminal Law 8 102.6- statements that defendant will rape again 
The prosecutor's jury arguments in a murder and rape case that  "if he 

gets out there he's going to  do it again" and "How many more women are  we 
going to see this man rape before we say enough is enough?'were not so 
grossly improper as  to require the trial judge to  correct the arguments ex 
mero motu. 

28. Criminal Law 8 102.6- jury argument-statements about victim 
The prosecutor's jury arguments in a murder and rape case that  "The vic- 

tim didn't have an opportunity to have [defendant's attorneys] represent her" 
on the date of the crimes and that "she cries out from the grave for justice" 
were not improper. 

29. Criminal Law @ 102.6- jury argument-religion gained by defendants 
The prosecutor's jury argument that  "I wish I had a quarter for every 

defendant that  we've ever gotten up here that says after he got in jail he 
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found t h e  Lord and now he's got  religion," if marginally improper, was n,ot so 
grossly improper a s  to  require correction e x  mero motu. 

30. Criminal Law Q 135.9- capital case-mitigating factors-no right to peremp- 
tory instructions 

The trial court did not e r r  in refusing t o  give peremptory instructions on 
t h e  fifteen mitigating factors placed before the  jury where evidence was 
presented from which t h e  jury could find tha t  three statutory factors were not 
t rue;  t h e  jury could find tha t  defendant's age  a t  t h e  t ime of t h e  crime, thir ty,  
was not a mitigating factor; evidence was presented from which t h e  jury could 
find tha t  six nonstatutory factors were either not t r u e  or were of no mitigat- 
ing value; and the  jury found t h e  remaining five nonstatutory factors. 

31. Criminal Law 1 135.7- capital case-life sentence if jury can't agree on pun- 
ishment - refusal to instruct 

The trial court in a first degree murder case properly refused to  insmuct 
t h e  jury t h a t  t h e  court would impose a life sentence if t h e  jury could not 
unanimously agree  on a recommendation of punishment within a reasonable 
time. 

32. Criminal Law Q 135.9- capital case -mitigating circumstances - burden of 
proof 

Defendant has the  burden of proving the  existence of any mitigating cir- 
cumstance by a preponderance of the  evidence, and t h e  trial court properly 
refused to  instruct t h e  jury t h a t  t h e  burden was on t h e  S t a t e  to  prove beyond 
a reasonable doubt tha t  a mitigating circumstance does not exist. 

33. Criminal Law Q 135.9- mitigating circumstances-unanimity of jury 
A jury must  unanimously find t h a t  a mitigating circumstance exists 

before it may be considered for the  purpose of sentencing, and the  trial court 
properly refused to  instruct t h e  jury tha t  "no single juror is precluded from 
considering anything in mitigation in t h e  ultimate balancing process, even if 
tha t  mitigating factor was not considered or  agreed upon by all 12 of you 
unanimously." 

34. Criminal Law Q 135.9 - capital case -low mental development - mitigating cir- 
cumstance entitled to great weight-refusal of court to instruct 

The trial court properly refused to  give defendant's requested instruction 
tha t  "Evidence tha t  the  defendant's mental or emotional development was 
significantly below that  of persons of his chronological age is a mitigating cir- 
cumstance entitled to  great  weight" since (1) although a defendant's mental or 
emotional development is a relevant part  of t h e  analysis of the  mit igat inr  fac- 
tor  of age, the  relationship between defendant's mental and emotional develop- 
ment and tha t  of persons of his chronological age is not t h e  determinative 
factor, and the  trial court properly instructed that  "age" is not restricted to  
chronological age but includes defendant's mental and physical development, 
his experience, and his criminal tendencies, and (2) the  jury has the  duty to  
decide how much weight to  give to  each aggravating and mitigating cir- 
cumstance. 
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35. Criminal Law €4 135.7- capital case-unanimously find beyond reasonable 
doubt that death penalty appropriate-refud to instruct 

The trial court properly refused to give defendant's requested instruction 
that "even if you find that the aggravating circumstance is sufficiently s u b  
stantial to call for the death penalty in light of the mitigating circumstances, 
you must unanimously and beyond a reasonable doubt find that death is the 
appropriate punishment in this case for this defendant" since this instruction 
incorrectly implies that the jury could find that the aggravating circumstances 
found are  sufficiently substantial to call for the imposition of the death penal- 
ty, find that the mitigating circumstances do not outweigh the aggravating cir- 
cumstances, and then decide not to impose the death penalty. N.C.G.S. 
5 15A-2000k). 

36. Criminal Law 135.7- capital case-life imprisonment for typical and normal 
murders-refusal to instruct 

The trial court properly refused to give defendant's requested instruction 
to the effect that the appropriate sentence for the "typical" and "normal" 
cases of premeditated and deliberated murder is life imprisonment. 

37. Criminal Law B 135.8 - capital case - aggravating circumstance - previous con- 
viction-plea of no contest followed by sentence 

A plea of no contest followed by a final judgment imposing a sentence is a 
conviction within the meaning of the previous conviction of a felony involving 
the use or threat of violence to the person aggravating circumstance set forth 
in N.C.G.S. § 15A-2000(e). 

38. Criminal Law $ 135.8 - capital case - aggravating circumstance - preventing 
lawful arrest 

Statements made by defendant were sufficient evidence for the jury to in- 
fer that one of the purposes motivating a murder was defendant's desire to 
avoid subsequent detection and apprehension for his rape of the victim so that 
the trial court properly submitted the aggravating circumstance as to whether 
the murder was committed for the purpose of avoiding or preventing a lawful 
arrest. 

39. Criminal Law B 102.12 - capital case - jury argument - execution procedure 
The trial court in a capital case properly sustained the State's objection to 

defense counsel's jury argument describing the execution procedure defendant 
could encounter if he were sentenced to death since such argument was not 
based on the evidence presented. 

40. Criminal Law 8 102.12- capital case- jury argument -rrsking individual jurors 
to spare defendant's life 

The trial court in a capital case properly sustained the State's objection to 
defense counsel's jury argument asking each juror individually to spare de- 
fendant's life. 

41. Criminal Law 8 135.10- killing after sexual assault-death penalty not diepro- 
portionate 

A sentence of death imposed on a defendant who killed his victim after 
sexually assaulting her was not excessive or disproportionate to  the penalty 
imposed in similar cases considering the crime and the defendant. 
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Chief Justice EXUM concurring. 

Justice FRYE dissenting as to sentence. 

APPEAL by defendant pursuant t o  N.C.G.S. 5 7A-27(a) from 
judgment imposing sentence of death entered by Stevens, Judge, 
a t  t he  26 August 1986 Session of Superior Court, DUPLIN County, 
where defendant was convicted of one count of first-degree mur- 
der  and one count of a t tempted first-degree rape. Defendant's mo- 
tion t o  bypass the  Court of Appeals as  t o  t he  rape conviction was 
allowed. Heard in t he  Supreme Court 8 June  1987. 

Defendant was tried for first-degree murder and first-degree 
rape. The State's evidence tended t o  show the  following: A t  about 
3:00 a.m. on 16 March 1985, defendant, the  victim and a number of 
other people were leaving a certain nightclub. Mr. Levon Hicks, 
Mr. Johnny Barden, and t he  victim left with t he  defendant in his 
automobile. Defendant took Mr. Barden to his house. Soon there- 
after,  defendant stopped t he  car, and tied t he  victim's feet with a 
pair of suspenders that  were in the  car. A t  this time, the  victim 
was very drunk, but conscious. Defendant then drove down a dirt  
road. He told Mr. Hicks he "was going t o  get some." Defenclant 
parked t he  car again, got in the  back seat with the  victim, and 
began t o  feel her breasts. He unzipped her pants, then zipped 
them back up. He said he "would get him some, but somebody 
might hear her  holler," so he got back in the  front seat  and drove 
off. He told Mr. Hicks, "[Ilf you want some you better get it." Mr. 
Hicks replied that  he "didn't want t o  mess with her." Defenclant 
then took Mr. Hicks t o  his house on Rural Road 1106. When Mr. 
Hicks got out of t he  car, defendant said that  "he was going to get  
some meat, but if he got it, he'[d] probably have t o  kill her so she 
wouldn't tell nobody." Mr. Hicks never saw the  victim alive again. 

The victim's body was found a t  1:00 p.m. that  day, off a dirt  
path running from Rural Road 1106. Her throat had a six-inch cut 
on it. She was partially undressed. Her right shoe was off, lying 
near her, and a red suspender was found beneath it. 

When Mr. Hicks learned tha t  the  victim was dead, he went t o  
the  police and told them tha t  defendant was the  last person he 
had seen her with. The police searched defendant's home. They 
found a .25 caliber pistol. They wrote down the  serial number, but 
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did not seize it because the search warrant did not authorize 
them to seize guns. 

Two days later an autopsy revealed tha t  the  victim had been 
shot in the  neck a s  well a s  cut, and that  the gunshot wound was 
the cause of her death. The pistol was recovered from defendant's 
father on 29 March. An owner of a pawnshop produced a record 
indicating that  defendant had bought the pistol. 

A stained pair of pants had also been found a t  defendant's 
house on 16 March, in the  washing machine. A forensic serologist 
testified that  the  stains were "probably" bloodstains. An SBI 
fiber expert testified that  the  suspender found under the victim's 
shoe and a suspender found in defendant's car were in all re- 
spects the same. He also testified that  fibers found on the victim's 
clothing were in all respects the same as the fiber of the  carpet in 
defendant's car. On 19 March, police returned to where the body 
was found and discovered a fired cartridge case. An SBI firearms 
expert testified that  the  cartridge case was fired in defendant's 
pistol. 

The jury found defendant guilty of first-degree murder and 
attempted first-degree rape, and recommended that  he be sen- 
tenced to death. The court sentenced defendant t o  death for the  
first-degree murder and twenty years imprisonment for the at- 
tempted first-degree rape. 

Lacy H. Thornburg, A t  t ome  y General, by  William N. Farrell, 
Jr., Special Deputy Attorney General, for the State.  

Reginald Kenan, for defendant appellant. 

WEBB, Justice. 

[I] Defendant brings forth three assignments of error  relating to  
the "death qualification" of the  jury. He assigns error  t o  the trial 
court's denial of his motion to prohibit the district attorney from 
challenging for cause jurors opposed to the death sentence, and 
the trial court's denial of his motion to seat jurors without regard 
to their opposition to the death penalty. Defendant further as- 
signs error  t o  the trial court's allowing the district attorney to 
ask jurors if they would be unable to vote for a sentence of death. 

Defendant argues that  the trial court, by "death qualifying" 
the jury in this manner, excluded a certain segment of society, 
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and thus denied defendant his right t o  be tried by a jury made up 
of a cross-section of the  community. Defendant also argues that  
"death qualification" may have caused the jurors t o  be biased in 
favor of the prosecution's presentation. 

In Lockhart v. McCree, 476 U.S. ---, 90 L.Ed. 2d 137 (19861, 
the United States  Supreme Court held that  the federal Con~stitu- 
tion does not prohibit "death qualification," or removal for cause, 
prior to the  guilt-innocence determination phase of a capital trial, 
of prospective jurors whose opposition to the death penalty is so 
strong that  it would substantially impair the  performance of their 
duties a s  jurors a t  the sentencing phase of the trial. In its opin- 
ion, the United States Supreme Court rejected both defendant's 
argument that  "death qualification" denies a defendant his right 
to a jury made up of a cross-section of the community, and also 
defendant's argument that  "death qualification" results in a con- 
viction-prone jury. Defendant's arguments were also rejected by 
this Court in S ta te  v. King, 316 N.C. 78, 340 S.E. 2d 71 (1986). In 
State  v. Barts, 316 N.C. 666, 343 S.E. 2d 828 (19861, we specifically 
held that  "death qualification" does not violate the North Carolina 
Constitution. Defendant has given us no reason to disregard or 
overrule our decisions in King and Barts. 

[2] Defendant next assigns error to the trial court's denial of his 
motion for two separate jury trials, one to decide the issue of 
guilt or innocence and another to decide the issue of punishment. 
Under N.C.G.S. 5 15A-2000, i t  is intended that  the same jury 
should hear both phases of the trial unless the original jury is 
unable to  reconvene. N.C.G.S. 5 15A-2000(a)(2); State  v. Ttaylor, 
304 N.C. 249, 283 S.E. 2d 761 (1981). cert. denied, 463 U.S. 1213, 77 
L.Ed. 2d 1398 (1983). We are  bound by Taylor to overrule this as- 
signment of error. 

[3] Defendant next assigns error  to the trial court's denial of his 
motion to sequester the prospective jurors during the voir dire 
proceedings. Defendant argues that  questioning the prospective 
jurors in a group setting prevented them from expressing their 
t rue feelings. 

N.C.G.S. $j 15A-1214(j) provides: "In capital cases the trial 
judge for good cause shown may direct that  jurors be selected 
one at  a time, in which case each juror must first be passed by 
the State. These jurors may be sequestered before and after se- 
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lection." Whether to sequester the prospective jurors during the 
voir dire rests within the sound discretion of the trial judge, and 
his ruling will not be disturbed absent an abuse of discretion. 
State v. Wilson, 313 N.C. 516, 330 S.E. 2d 450 (1985). In the pres- 
ent case, defendant has made no showing that the trial judge 
abused his discretion. His argument that a group setting inhibits 
candor has been rejected before by this Court as mere specula- 
tion. See State v. Johnson, 298 N.C. 355, 259 S.E. 2d 752 (1979). 

[4] Defendant next contends the trial court erred by allowing 
the district attorney to misstate the law several times during the 
voir dire of the jury. Defendant argues that four specific state- 
ments made by the district attorney implied that the State would 
not receive a fair trial, and the judge could not accept the jury's 
verdict, unless all twelve jurors agreed that defendant was guilty. 

We disagree. When read in context, the four statements 
were not a t  all improper. Each one of the four statements was 
made to a separate group of prospective jurors, and all four were 
substantially the same. Here is one of the statements, quoted in 
context: 

His Honor at  the appropriate time will instruct you that any 
verdict that the jury returns has to be unanimous and that  is 
all 12 of you either have to vote guilty or not guilty as to 
each charge before His Honor can accept your verdict. No 
verdict can be by majority vote, it has to be unanimous. 
From time to time we see people who come to be on the jury 
who have either religious or moral beliefs that would prevent 
them from serving on the jury and returning a verdict of 
guilty. That is some people believe that it's wrong to serve 
on a jury and determine the innocence or guilt of another 
person. Obviously, if there is one person on the jury who 
could not return a verdict of guilty then the State . . . could 
not receive a fair trial since the verdict of the jury could 
never reach a verdict of guilty since one person could not 
ever return a verdict of guilty. So, does any of the six of you 
have . . . such a religious or moral belief in deciding the in- 
nocence or guilt of another person, please raise your hand. 

N.C.G.S. 5 15A-1212 provides, in pertinent part, "a challenge 
for cause to an individual juror may be made by any party on the 
ground that the juror . . . (8) As a matter of conscience, regard- 
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less of t he  facts and circumstances, would be unable t o  render a 
verdict with respect t o  t he  charge in accordance with t he  law of 
North Carolina." The district attorney's statements, when read in 
context, were clearly calculated t o  elicit information relevant t o  
this provision, and were not a t  all improper. 

15) Defendant next contends the  trial court erred in allowing the  
prosecution t o  challenge potential black jurors peremptorily, 
thereby denying defendant the  right t o  be tried by his black 
peers. 

Neither federal nor North Carolina law gives defendant the  
right t o  be tried by a jury composed in whole or in part  of per- 
sons of his own race. Batson v. Kentucky, 476 U S .  ---, 90 L.Ed. 
2d 69 (1986); State v. Elkerson, 304 N.C. 658, 285 S.E. 2d 784 
(1982). A defendant has only the  right t o  be tried by a jury the  
composition of which was not decided according to  racially dis- 
criminatory criteria; the  S ta te  may not challenge a potential juror 
solely on account of race. Batson, 476 U S .  ---, 90 L.Ed. 2d 69. 

Defendant in the  present case does not contend, nor does the  
record reveal, that  the S ta te  based i ts  peremptory challenges on 
racially discriminatory criteria. Defendant was tried by a jury of 
seven whites and five blacks, with one white alternate and one 
black alternate. Of the twenty black potential jurors and alter- 
nates, ten were excused for cause. The State  peremptorily chal- 
lenged only four of the remaining ten. Defendant's assignmcent of 
error  is without merit. 

[6] Defendant next contends the trial court erred in denying his 
pretrial motion t o  require the S ta te  to  make an election whether 
it intended to  base its first-degree murder case on premeditation 
and deliberation or the felony murder rule. 

The State  is not required to  elect between legal theories in a 
murder prosecution prior to  trial. Where the factual basis for the 
prosecution is sufficiently pleaded, a defendant must be prepared 
to defend against any and all legal theories which these facts may 
support. State v. Silhan, 302 N.C. 223, 275 S.E. 2d 450 (19811. This 
assignment of error  is overruled. 

[7] Defendant next assigns error  t o  the trial court's denial of his 
motion to  sequester the  State's witnesses. Defendant argues that  
the presence of an extensive number of witnesses had an umduly 
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persuasive effect on the jurors, and also caused the witnesses to 
substitute the "recollection of the mass" for their "individual rec- 
ollection." A motion to sequester witnesses is addressed to the 
discretion of the trial judge, and is not reviewable on appeal ab- 
sent a showing of abuse of discretion. N.C.G.S. 15A-1225; State 
v. Stanley, 310 N.C. 353, 312 S.E. 2d 482 (1984). Defendant has not 
shown, nor does the record reveal, any abuse of discretion in the 
trial judge's ruling. 

[8] Defendant next assigns error to the trial court's denial of his 
pretrial discovery motion to compel the State to give him a list of 
the witnesses the State intended to  call. We are bound by State 
v. Alston, 307 N.C. 321, 298 S.E. 2d 631 (1983) to overrule this as- 
signment of error. 

[9] Defendant next assigns error to the trial court's denial of his 
motion that the State provide him with an expert to examine and 
testify regarding the weapon. Defendant also assigns error to the 
trial court's denial of his request for funds to hire an investigator 
to help in the preparation of defendant's case. 

N.C.G.S. $5 7A-450(b) and 454 require that  expert assistance 
or private investigators be provided to an indigent defendant 
only upon a showing by the defendant that there is a reasonable 
likelihood that it will materially assist him in the preparation of 
his defense or that without such help it is probable that the de- 
fendant will not receive a fair trial. Neither the State nor the 
federal constitution requires more. State v. Williams, 304 N.C. 
394, 284 S.E. 2d 437 (1981). Mere hope or suspicion that favorable 
evidence is available is not enough to require that such help be 
provided. State v. Tatum, 291 N.C. 73, 229 S.E. 2d 562 (1976). The 
decision whether to provide a defendant with either an expert 
witness or an investigator is addressed to the discretion of the 
trial judge and will not be disturbed on appeal absent an abuse of 
that discretion. State v. Stokes, 308 N.C. 634, 304 S.E. 2d 184 
(1983); State v. Parton, 303 N.C. 55, 277 S.E. 2d 410 (1981). 

In the present case, when defense counsel made the motion 
for a ballistics expert, he argued only that "experts have dif- 
ferent opinions." When he made the motion for funds to hire an 
investigator, he argued only that an investigator would "get out 
there and beat the bushes and give [defendant] the pertinent kind 
of defense the defendant deserves." In these arguments, defend- 
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ant offered the  court only "mere hope or suspicion that  favorable 
evidence was available." Thus, we cannot find that  the trial judge 
abused his discretion in denying defendant's motions. 

[lo] Defendant next assigns error  to the trial court's denial of 
his motion to suppress a statement he gave to SBI agent John 
Payne on 16 March 1985. Defendant argues that  the statement 
was obtained in violation of his constitutional rights in that  it was 
not knowingly, intelligently and voluntarily given, and defendant 
did not knowingly, intelligently and voluntarily waive his right t o  
a lawyer. 

The trial court held a voir dire hearing on defendant's motion 
to suppress. John Payne, an agent with the State  Bureau of In- 
vestigation, testified that  he fully advised the  defendant of his 
constitutional right to an attorney and his right t o  remain silent. 
Mr. Payne testified further that  the defendant did not appear t o  
be under the influence of any intoxicating beverage or  drug and 
appeared to be able to understand what Mr. Payne was saying to 
him. Mr. Payne said the defendant told him he would make a 
statement and signed a waiver of rights form. The defendant did 
not offer any evidence to contradict the testimony of Mr. Payne. 
The court made findings of fact consistent with the testimony of 
Mr. Payne and held that  the defendant "freely, knowingly, volun- 
tarily, and understandingly" waived his right t o  remain silent and 
to have an attorney before making a statement. The court, over- 
ruled the motion to suppress. 

Findings of fact made by a trial judge following a vo:ir dire 
hearing on the  voluntariness of a confession are  conclusive on ap- 
peal if the findings are  supported by competent evidence in the 
record. State  v. Jackson, 308 N.C. 549, 304 S.E. 2d 134 (1983). The 
trial judge's findings of fact in the present case are  amply sup- 
ported by evidence in the record. These findings of fact in turn 
support the trial judge's conclusion of law that  defendant's state- 
ment was not obtained in violation of his constitutional rights, 
and his order that defendant's motion to suppress be denied. 
There was no error here. 

[ I l l  Defendant next contends the trial court erred in denying his 
motion to suppress evidence seized pursuant t o  a search warrant. 
Defendant argues that  the search warrant was "based upon hear- 
say information from a person who had never been used before 
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nor did the deputy have any knowledge or facts that  the person 
was credible or reliable." 

At  the same voir dire hearing the court considered defend- 
ant's motion to suppress his statement, it also considered this mo- 
tion to  suppress evidence. Evidence at  the hearing tended to 
show: a warrant was issued on 16 March 1985, the day of the mur- 
der. I t  authorized the police to  search defendant's home and his 
car. They searched his home and seized a knife, some scissors, 
and some wet bloodstained clothing. They saw, but did not seize, 
a handgun. They searched his car and seized a red suspender. 
They took the car to the police station and two days later seized 
some carpet fibers. A second warrant was issued on 18 March, 
after it was discovered that  the victim had been shot. This war- 
rant authorized the police to search defendant's home for the 
handgun. However, they did not find it, and did not seize any- 
thing used as evidence a t  trial. 

At the voir dire hearing SBI Agent John Payne testified as 
follows: 

Q. All right. Now, in the course of this interview of the 
defendant, did you ask him for permission to search his 
vehicle? 

A. Yes, sir. 

Q. And did you ask him for permission to search his house 
where he lived? 

A. Yes, sir. 

Q. Okay, and did he give you permission? 

A. Yes, sir, he did. 

Q. Did he sign a written consent to search? 

A. Yes, sir. 

Q. Both his vehicle and his home? 

A. Yes, sir. 

Q. Do you have those with you? 

A. Yes, sir, I have them. 
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A. Yes, sir, I do. Exhibit 2 is a consent t o  search a 1973 
Buick, four door, North Carolina license t ag  EPY 670. And 
State's Exhibit 3 is a consent to  search the  residence of 
101 Lizi Street.  

Q. And were those documents signed by the  defendant in 
your presence? 

A. Yes, sir, they were. 

Q .  . . . Mr. Payne, did you threaten the  defendant in any 
way t o  get  him to  sign those consents? 

A. No, sir. 

Q .  Promise him anything t o  get  him t o  sign them? 

A. No, sir. 

Q .  Now, after he had signed those consent forms, Mr. I'ayne, 
did you appear before the  magistrate t o  get  a search war- 
ran t  to  search his home and his vehicle? 

A. Yes, sir, I did. 

This testimony was corroborated by that  of Chief Dleputy 
Glenn Jernigan, who testified that  he was present a t  the time 
defendant signed the forms. 

After the  hearing, the trial judge found as  a fact, in ad.dition 
to  his findings that  defendant was sober, coherent, and under- 
standing, and was read his constitutional rights, that: "the defend- 
ant consented t o  the search of his home and vehicle and that  he 
also signed a waiver permitting the  officer to  do this, consenting 
to  the  search." Findings of fact that  a re  supported by competent 
evidence a re  binding on appeal. State v. Williams, 314 N.C. 337, 
333 S.E. 2d 708 (1985). The trial judge's findings in the  present 
case a re  amply supported by the testimony of Agent Payr~e  and 
Chief Deputy Jernigan. "When a person voluntarily consents to  a 
search, he cannot complain that  his constitutional rights were 
violated . . . . Consent to search freely and intelligently given 
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renders competent the evidence thus obtained." S ta te  v. Jolly, 
297 N.C. 121,125, 254 S.E. 2d 1, 4 (1979). Therefore, the trial court 
properly denied defendant's motion to suppress this evidence. 

112) Defendant next contends the  trial court erred in denying his 
motion to  limit the number of photographs of the victim the State  
could introduce. Defendant further assigns error  t o  the trial 
court's overruling of his objections to those photographs. Defend- 
ant argues that  the  pictures presented by the  State  had no pro- 
bative value, were repetitive, and were presented only to  inflame 
the minds of t he  jurors. We disagree. 

Properly authenticated photographs of the body of a 
homicide victim may be introduced into evidence under in- 
structions limiting their use to  the  purpose of illustrating the  
witness' testimony. Photographs are  usually competent t o  be 
used by a witness t o  explain or illustrate anything that  it is 
competent for him to  describe in words. The fact that  the 
photograph may be gory, gruesome, revolting or horrible, 
does not prevent its use by a witness t o  illustrate his testi- 
mony. 

S ta te  v. Watson, 310 N.C. 384, 397, 312 S.E. 2d 448, 457 (1984) 
(citations omitted). 

In the  present case, the  trial judge reserved his ruling on 
defendant's pretrial motion limiting the number of photographs 
until the  time the issue arose a t  trial. At  trial, the  S ta te  offered 
into evidence seven photographs. Defendant objected to  their ad- 
mission and the trial judge held a voir dire hearing to  determine 
their admissibility. A t  the  hearing, the district attorney ex- 
plained, 

Each one of these photographs show separate things. With 
respect to State's Exhibit 5, i t  is an area photograph taken 
from the  greatest height of any of the photographs that  I 
have which the  purpose of that  showing a greater  portion of 
the general area where this body was found. In other words, 
i t  shows nothing about the body, simply shows the  general 
area, shows 1105 and 1106 and all of this dirt path between 
1105 and 1106 that  has been discussed. State's Exhibit 6, 
your Honor, is a second area photograph, once again i t  shows 
nothing about the body. All i t  shows is it[']s a photograph 
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from a lower height and shows in a little more detail the spe- 
cific area where the body was found. With respect to State's 
Exhibit 7, your Honor, that  shows, it is taken from the 
ground, it shows, is taken from the area of the woods looking 
back towards the body, shows the dirt path that  has been re- 
ferred to  in the testimony. State's Exhibit 8 is taken from a 
different direction showing, that  is from the direction looking 
a t  the body from and looking in the direction towards, the  
wooded area, more from the photograph standing in the area 
of where the path is looking a t  the body and back towards 
the wooded area showing the relationship between where the 
body was and where the  woods started. Each of those two 
photographs that  I have just mentioned show absolutely none 
of the wounds on the body from just looking a t  it, you could 
no more tell but what the body, just like somebody- there 
asleep. The purpose of those is simply to  show the locatilon of 
where the  body was with respect to the dirt path and the  
woods. State's Exhibit 9, your Honor, is a close up photo- 
graph of one side of the body, close up photograph from the 
back of the body, showing how her trousers a re  down and 
generally from the back of the  body. State's Exhibit 10 is tak- 
en from the, looking a t  the body from the side, from the di- 
rection toward which she was turned and on which face her, 
facing the front portion of her trousers unfastened and show- 
ing, of course, showing some a little bit of the area where her 
head is lying there and the conditions there around that.  
Your Honor, we must of had 50 photographs. 

I just found one more that  is a photograph just shows 
the area where they recovered some cartridges fired and un- 
fired cartridges, shows nothing about the body, that's just a 
field photograph, those two of the  cartridges. 

The trial judge made these findings: "[Nlone of these photo- 
graphs are  gross or  gore [sic] in any respect . . . two of them 
don't even show the body. The others don't show any gross man- 
ner [sic]. I t  seems to me that  i t  . . . would probably assist the 
witness in . . . illustrating or  explaining his testimony . . . they 
represent different shots for each purpose." The photographs 
were properly authenticated and the proper foundation was laid 
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for their admission. The trial judge instructed the jury that they 
were admitted "for the purpose of illustrating and explaining the 
testimony of the witness who uses the photograph. . . ." 

We have examined the photographs a t  issue and they do not 
appear to be inflammatory or repetitive. We find no error in their 
admission. 

[13] Defendant next assigns error to the trial court's admission 
of six statements, by six different witnesses. Defendant claims 
that each of these statements is inadmissible hearsay. The first 
statement excepted to was made by Deputy Glenn Jernigan a t  a 
pretrial hearing to determine the admissibility of evidence pro- 
cured as a result of a search of defendant's home. Deputy Jer-  
nigan was explaining how he learned that the victim had been 
shot. He testified: 

A: We received information from Steve Zawiskowski- 

MR. KENAN: Objection. 

COURT: Overruled. 

A: That the victim had been shot and we knew that the 
pistol was there on Saturday, so we went back with a 
search warrant to seize it. 

Hearsay is a statement, other than one made by the declarant 
while testifying a t  the trial or hearing, offered in evidence to 
prove the truth of the matter asserted. N.C.G.S. 5 8C-1, Rule 
801k). This statement was not offered to prove the truth of the 
matter asserted, that the victim was shot, but to  explain why 
Deputy Jernigan procured a search warrant. This is not hearsay. 

[14] The second statement defendant contends is hearsay was 
made by SBI Agent John Payne, who testified that Mr. Thelonus 
Burton, a friend of defendant's wife, told him that "he observed 
defendant's wife come out of the house with something that ap- 
peared to be a gun." This statement was not offered to prove the 
truth of the matter asserted, but to corroborate the previous tes- 
timony of Mr. Burton that  defendant's wife had come out of the 
house with "something that appeared to be a gun." The trial 
judge instructed the jury that  "this evidence is to the conversa- 
tion of a previous witness, it is received into evidence for the pur- 
pose of corroborating the previous witness if you find that it does 
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so corroborate, it is not t o  be received by you for any other pur- 
pose." 

Prior consistent statements made by a witness a re  adnnissi- 
ble for purposes of corroborating the testimony of that  witness, if 
it does in fact corroborate his testimony. State v. Riddle, 316 N.C. 
152, 340 S.E. 2d 75 (1986). Admission of Agent Payne's testimony 
was not error. 

The next statement defendant excepts t o  was made by Chief 
of Police R. P. Wood, who was testifying about the pistol. He tes- 
tified, "I . . . called Chief Deputy Jernigan and told him I had a 
pistol there a t  the office that  I thought he'd want to see, he told 
me he would be over." This statement was not offered to prove 
the t ruth of the matter asserted, that Chief Deputy Jernigan 
"would be over," but to explain Chief Wood's course of conduct. 
This is not hearsay. 

[15] The next piece of evidence defendant excepts t o  is State's 
exhibit 25, a federal firearms form which was filled out by defend- 
ant and the salesman who sold defendant the murder weapon. I t  
was filled out a t  the time defendant bought the gun. Mr. Wayne 
Bailey, the owner of the shop where the gun was purchased, testi- 
fied that the form was a record kept in the course of the regular 
conduct of his business activity, and that it is the regular praictice 
of his business activity to make such a record. He further testi- 
fied that federal law required that  he keep this form, and tha.t the 
form had been kept in the place he normally keeps his business 
records. This form is clearly admissible under N.C.G.S. 5 8C-1, 
Rule 803(6) which provides an exception to  the rule against hear- 
say for records of regularly conducted business activity, if it is 
the regular practice of that  business activity t o  make such a 
record. 

The statements defendant next claims to be hearsay are vari- 
ous pieces of testimony by Mr. W. C. Elliot, a character witness 
for defendant. Although Mr. Elliot was asked on cross- 
examination a number of questions about whether he had heard 
about various occurrences, Mr. Elliot responded in the negative 
each time. He made no statements that  can be classified as  hear- 
say. 
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The statement defendant next excepts t o  was made by Ms. 
Sylvia Faison. She testified as  to what her daughter had told her 
about a certain encounter with defendant. This statement was not 
offered to prove the t ru th  of the matter asserted, but to corrobo- 
ra te  the  testimony of Ms. Faison's daughter, who had testified 
about the encounter immediately before Ms. Faison took the 
stand. Again, the  trial judge gave the jury the  proper limiting in- 
struction. This assignment of error  has no merit. 

[16] Defendant next assigns error  t o  the  admission of six 
statements by four different witnesses. Defendant argues that  
these witnesses were "testify[ing] t o  assumptions." Ordinarily a 
witness may only testify concerning matters within his own per- 
sonal knowledge. State  v. Adcock, 310 N.C. 1, 310 S.E. 2d 587 
(1983). 

The first exception under this assignment of error  is to the  
following testimony by Mr. Levon Hicks: 

Q. So, where did you go then? 

A. We went down some road and went out 24, went out some 
road and come out by the  block plant and getting ready to  
take me home, he said, if you want some you bet ter  get  it ,  
I said, no I didn't want t o  mess with her. 

Q. You wanted to get some, what was he talking about? 

A. Some meat, I reckon. Get some meat. 

Q. Was he talking about having sex? 

A. Yes, sir. 

Mr. Hick's testimony was not t o  an assumption, but was an ex- 
planation of a slang term which may not have been familiar t o  
some jurors, but was familiar t o  Mr. Hicks. Although he did use 
the words "I reckon," this does not exclude the evidence, but goes 
to its weight for the jury to  consider. See Aarhus v. Wake Forest  
University, 57 N.C. App. 405, 291 S.E. 2d 837 (1982). 

The second and third exceptions deal with the  following 
testimony of Mr. Joseph Steven Zawiskowski, an SBI specialist 
who was called to  the scene of the  crime: 
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Q. All right,  and with respect t o  anything there  aroun~d her 
feet, I believe you said, did you say one of her shoes was 
off? 

A. Yes, sir, t h e  right shoe, . . . I guess underneath t he  toe of 
t he  shoe was a red piece of material, we la ter  determined 
it  was par t  of a suspender.  

MR. KENAN: Objection, a t  this time. 

COURT: Objection is overruled. 

Q. All right,  State 's Exhibit 7 

A. This is taken from this  side of t he  body, I was taking t he  
picture tha t  way and just shows, that 's  what we're cinlling 
t he  road here, basically it[']s like any other  farm area, 
they just have places where they drive the  t ractors  and 
things. 

MR. KENAN: Objection t o  all that.  

COURT: Well, objection is overruled. 

In these pieces of testimony, Mr. Zawiskowski was not testifying 
t o  assumptions, but  simply describing what he remembered see- 
ing. 

The fourth exception deals with the  following testimony by 
Mr. Zawiskowski: 

A. Oh, yes. Yes, I did and I determined there  was a lot of 
dried blood in t he  area and from what we saw a t  the time 
we just determined tha t  she had died because of tha.t cut 
on her  throat.  

MR. KENAN: Objection, your Honor, a t  this time. 

COURT: Ladies and gentlemen, I want t o  refresh myself of 
what t he  witness testified, a s  I recall i t ,  tha t  hinving 
looked a t  this wound tha t  described tha t  they had as- 
sumed tha t  tha t  is what she had died from a t  the  time. 
I'm going t o  admit tha t  s ta tement  of t he  witness. Th~e ob- 
jection of the  defendant is overruled, you may consider 
that.  
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Here, Mr. Zawiskowski was not making any assumption, but ex- 
plaining why he and the  other people present had made an as- 
sumption about the cause of the victim's death a t  the  time they 
found the  victim's body. 

The fifth and sixth exceptions deal with the  following testi- 
mony of Ms. Brenda Dew, an SBI forensic serologist: 

Q. And what is i t  if an object or an article of clothing has 
blood on it and i t  is washed what is the affect that  tha t  
has on- 

MR. KENAN: Your Honor, we object t o  that  form of ques- 
tion. 

COURT: Do you want t o  be heard? 

MR. KENAN: May we approach the  bench? 

COURT: Approach the  bench. Objection is overruled. All 
right, Mr. Solicitor. 

Q. If an article of clothing has blood on i t  and is washed suf- 
ficiently, could that  completely eliminate any evidence of 
blood on that  article? 

MR. KENAN: Objection. 

COURT: Overruled, if she knows. 

A. I need to  clarify one thing. Washing may not entirely 
remove the stain, however based upon the  different tes t s  
that  we performed in the  laboratory, i t  makes it very dif- 
ficult t o  determine that  the  stain actually is or  actually to 
confirm the fact that  the  stain is blood. I t  becomes very 
diluted and a s  I stated the  test  that  I performed [wlas 
just one of a series of tests,  but because this had been ex- 
posed to  washing type conditions, it became more and 
more diluted and a s  this happens it lessens the  number of 
tes t s  that  can be performed on such a stain. 

The final exception deals with the  following testimony of Mr. 
Kenneth Raper, an SBI fingerprint examiner: 
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Q. Now, when, Mr. Raper, when an individual touches am ob- 
ject, do they always leave a latent fingerprint that  you 
can examine and compare? 

MR. PHILLIPS: Objection. 

COURT: Overruled, if he knows. 

A. No, an individual does not always leave latent finger- 
prints on an object when it[']s touched. I t  depends on the  
environment, object being touched and also the  secretion 
of body fluids from the  person against the  object. 

These expert witnesses were not testifying to  assumptions but 
were explaining some of the  mechanics of their fields of expertise. 
This assignment of error  is without merit. 

1171 Defendant next contends the  trial court erred in denying 
defendant's motion to  dismiss all charges a t  the  close of the  
State's case, and his motion to  dismiss all charges a t  the conclu- 
sion of all the  evidence. He further contends the  trial court erred 
in submitting the  charges to  the  jury. Defendant argues in sup- 
port of these contentions that  there was insufficient evidence to  
convict defendant of the crimes charged. 

When a defendant moves for dismissal, a trial court must 
determine, for each charge, whether there is substantial evidence 
of each essential element of the  offense charged, and of defiend- 
ant's being the  one who committed the crime. If that  evidence is 
present, the  motion to dismiss should be denied. State v. Bullard, 
312 N.C. 129, 322 S.E. 2d 370 (1984). Substantial evidence is such 
relevant evidence that  a reasonable mind might accept as ade- 
quate to  support a conclusion. Id. In ruling on a motion to  dismiss, 
the court must consider the  evidence in the light most favorable 
to  the State, and the S ta te  is entitled to  every reasonable in- 
ference to  be drawn from the  evidence. Id. Contradictions and 
discrepancies must be resolved in favor of the  State. Id. 

Defendant in the present case was convicted of first-de,gree 
murder and attempted first-degree rape. First-degree murder is 
defined in N.C.G.S. 5 14-17 as follows: 

A murder which shall be perpetrated by meanis of 
poison, lying in wait, imprisonment, starving, torture, or by 
any other kind of willful, deliberate and premeditated killing, 
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or which shall be committed in the  perpetration or  attempted 
perpetration of any arson, rape or  a sex offense, robbery, kid- 
napping, burglary, or other felony committed or attempted 
with the use of a deadly weapon shall be deemed to  be mur- 
der in the first degree. . . . 

First-degree rape is defined in N.C.G.S. 5 14-27.2 in pertinent 
part, as  follows: 

A person is guilty of rape in the first degree if the per- 
son engages in vaginal intercourse: 

(2) With another person by force and against the will of 
the other person, and: 

a. Employs or displays a dangerous or deadly weapon 
or an article which the  other person reasonably be- 
lieves to  be a dangerous or  deadly weapon; or 

b. Inflicts serious personal injury upon the  victim or  
another person; or  

We find that  the evidence, a s  set  forth in the beginning of 
this opinion, is substantial evidence of each essential element of 
both first-degree murder and attempted first-degree rape, and is 
substantial evidence that  defendant committed these crimes. De- 
fendant's motions to  dismiss were properly denied, and these 
charges were properly submitted to  the jury. 

Defendant next contends the  trial court erred in denying his 
motion to  set  aside the jury's verdict, a s  being against the  
greater weight of the evidence. The decision whether to grant or 
deny such a motion is within the  sound discretion of the trial 
judge, and is not reviewable absent a showing of an abuse of 
discretion. State v. Wilson, 313 N.C. 516, 330 S.E. 2d 450 (1985). 
Since we have held that  the  evidence in the present case is suffi- 
cient t o  support the  jury's verdict, we can find no abuse of discre- 
tion in the  trial court's denial of defendant's motion to  set  aside 
the verdict. 

Defendant next contends the  trial court erred in permitting 
the district attorney to  argue "improper matters," specifically 
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three statements.  Defendant did not object t o  any of these st.ate- 
ments; he contends t he  trial  judge should have corrected them ex 
mero motu. In hotly contested cases counsel will be given vvide 
latitude in arguments t o  t he  jury and a r e  permitted t o  argue the  
facts which have been presented as  well as  all reasonable in- 
ferences which can be drawn from them. State v. Hamlet, 312 
N.C. 162, 321 S.E. 2d 837 (1984). The State 's argument in capital 
cases is subject t o  limited appellate review for t he  existencte of 
gross improprieties which make it  plain tha t  t he  trial court 
abused i ts  discretion in failing t o  correct t he  prejudicial matters  
ex mero motu. State v. Pinch, 306 N.C. 1, 292 S.E. 2d 203, cert. 
denied, 459 U.S. 1056, 74 L.Ed. 2d 622 (1982). 

[18, 191 One of t he  s tatements  excepted t o  is as  follows: "They 
put him in jail, on Sunday as  you heard Mr. Burton testify, his 
wife came over t o  see him in jail and don't you know what he told 
her is get  tha t  gun and hide tha t  gun." This s ta tement  referred t o  
t he  evidence tha t  defendant's gun was present a t  his home when 
it  was searched on 16 March, but was no longer there  when the  
officers returned on 18 March. Mr. Thelonus Burton had testified 
tha t  defendant's wife visited defendant in jail on 17 March. The 
district attorney's s ta tement  was a reasonable inference drawn 
from these pieces of evidence. 

The other two statements  excepted t o  a r e  a s  follows: 

[Alnd we all know tha t  there  a r e  guilty people walking the  
s t ree t s  of this country every day because t he  government 
cannot collect enough evidence t o  t r y  them for crimes and for 
jury t o  find them guilty. 

However, I submit t o  you tha t  it's bet ter  tha t  there a r e  
guilty people who go free than an innocent person t o  be 
wrongfully convicted. 

These s tatements  were made in the  context of explaining t he  
burden of proof t o  the  jury: 

We accept the  burden of proof, we told you on Monday 
when we were selecting t he  jury, tha t  t he  burden of proof 
was on us. I guess that 's another thing Mr. Phillips and we 
all agree on in this case, is tha t  the  burden should be on the  
government, i t  should be on t he  State,  that 's t he  way it  is in 
this country. We accept tha t  and we all know tha t  there a r e  
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guilty people walking the streets of this country everyday 
because the government cannot collect enough evidence to 
try them for crimes and for jury to find them guilty. We 
realize that  that's a penalty or price that we have to pay to  
live in a free society. Unlike countries as Iran and the Soviet 
Union and China and some of these countries where a person 
is brought to  Court and he has to prove his innocence, we 
don't operate that way. However, I submit to you that it's 
better that there are guilty people who go free than an inno- 
cent person to be wrongfully convicted. We all would agree 
to that, I believe. However, members of the jury, I would 
strongly contend to  you that  Russell Holden, Jr. is not an in- 
nocent person . . . He's presumed to  be innocent, but, folks, I 
believe and I would contend to you that  the State has met its 
burden, we have proven him guilty beyond a reasonable 
doubt. 

I t  is clear that  these statements, when read in context, were not 
improper. This assignment of error has no merit. 

[20] Defendant next contends the trial court erred in refusing to  
declare unconstitutional N.C.G.S. 5 15A-2000, the statute which 
authorizes the imposition of the death penalty. Defendant argues 
that the death penalty constitutes cruel and unusual punishment 
when a jury has discretion whether or not to impose it. This argu- 
ment has been rejected consistently by this Court. See, e.g., State 
v. Young, 312 N.C. 669, 325 S.E. 2d 181 (1985); State v. Maynard, 
311 N.C. 1, 316 S.E. 2d 197, cert. denied, 469 U.S. 963, 83 L.Ed. 2d 
299 (1984); State v. Oliver, 309 N.C. 326, 307 S.E. 2d 304 (1983). 
Defendant has given us no reasons to disregard or overrule our 
prior decisions. 

[21] Defendant next contends the trial court erred in excusing a 
juror, Mrs. Eva Brinson, after the completion of the guilt phase 
and prior to the sentencing phase. Defendant argues that it is 
probable that had Mrs. Brinson remained on the jury, defendant 
would not have received the death penalty. 

During the voir dire of the jury prior to trial, Mrs. Brinson 
testified that she could vote for the death penalty: 

Q. . . . Mrs. Benson [sic], do you believe in the death penalty 
in certain types of cases? 
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A. Well, yes, in certain types of cases I do. 

Q. Then your answer, you're saying that  under certain cir- 
cumstances that  you could . . . return a verdict and im- 
pose the  death penalty; is tha t  correct? 

A. Yes. 

However, after the  guilt phase was complete, the  trial colurt 
learned tha t  she had changed her mind, and decided to  excuse 
her: 

COURT: . . . Now, I understand that  this morning that  ;you 
told someone that  you could not kill him or could not 
sentence this man to  death; is that  what you said? 

A. Well, yes, I thought I could, i t  was an experience I never 
experienced before and I thought I could fully abide by 
the rules and the regulations, but I can't. 

COURT: And now, you're saying that  you can not. Are you 
saying then that  because of this now that  your view of 
the death penalty will prevent you from your sworn duty 
as  a juror under oath and instructions, that  you cannot 
follow your oath as  you previously said; is that  what 
you're telling me? 

A. Well, I have listened to  everything. I have prayed 0ve.r it 
and I did make that  statement and I don't think I can. I'm 
just being real honest. 

COURT: Mr. Solicitor, do you desire to  examine the juror? 
Mr. Defense, do you desire to  examine the juror? 

MR. KENAN: A few questions, your Honor. Mrs. Brinson, I 
understand about your personal feelings, but would you 
se t  your personal feelings aside and listen to  the Judge's 
instructions and from that  particular point follow the 
Judge's instructions of law; could you not dot [sic] hat [sic] 
or would you not do that,  Mrs. Brinson? 

A. I would do it if I could, but I can't. 

COURT: Well, then you mean you've already formed an 
opinion without hearing any evidence. Well, ma'am, if t'hat 
is so then I have no alternative but to  dismiss you and I 
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will therefore in my discretion based upon your statement 
that  you have already predetermined a t  this time without 
hearing the charge of the Court or the lawyers speak this 
morning, without really hearing the evidence, that  you 
would not impose the  death sentence under any circum- 
stances that  the Court will now excuse you for that  rea- 
son and will seat the alternate in your place. The Court 
feeling that  it[']s necessary in the  interest of justice to  do 
so, there will be no alternative. Therefore, juror number 
three, Mrs. Brinson, is withdrawn for the  reasons stated 
and that  the alternate juror is seated in this chair. 

MR. KENAN: I know you made your ruling, but I'd like to 
ask one question. Mrs. Brinson, you have formed an opin- 
ion before you've heard the arguments of counsel and the  
evidence in this particular case about whether or not he 
should live or die? 

A. Well, for the last two days I haven't slept, it was just 
upsetting me and I just thought I could abide by the rules 
and regulations when I made a sworn statement, but it 
was really bothering me every since I brought the verdict 
out of life and death, then I just haven't been able t o  rest  
because I knew that  the second verdict was life or death 
and I have prayed over it and I just can't. I'm just sorry. 
I thought I could, but I can't. 

COURT: So, you're being fair and honest and I appreciate 
that  and so, ma'am, you may stand aside, I will let you go. 

MR. KENAN: We object, your Honor. 

N.C.G.S. 5 15A-2000(a)(2) provides, in pertinent part: 

If prior t o  the time tha t  the  trial jury begins its deliberations 
on the issue of penalty, any juror dies, becomes incapacitated 
or  disqualified, or  is discharged for any reason, an alternate 
juror shall become a part  of the jury and serve in all respects 
as  those selected on the  regular trial panel. 

In S ta te  v. Nelson, 298 N.C. 573, 260 S.E. 2d 629 (19791, this 
Court held: 

The trial judge has broad discretion in supervising the  
selection of the jury to  the end tha t  both the  s ta te  and de- 
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fendant may receive a fair trial. . . . This d is~re t ion~ary  
power t o  regulate the  composition of the jury continues be- 
yond empanelment. . . . These kinds of decisions relating to  
the competency and service of jurors a re  not reviewable on 
appeal absent a showing of abuse of discretion, or some im- 
puted legal error.  

A defendant is not entitled t o  a jury of his choice and 
has no vested right t o  any particular juror. So long a s  .the 
jurors who are  actually empaneled are competent and quali- 
fied to  serve, defendant may not complain. 

Id. a t  593, 260 S.E. 2d a t  644. Citations omitted. 

In Barts, 316 N.C. 666, 343 S.E. 2d 828, this Court held: "The 
decision of whether to  reopen examination of a juror previously 
accepted by both parties is a matter  within the discretion of the 
trial court. . . . Once the trial court has exercised its discretion to  
reopen the  examination of any juror, the  trial court may excuse 
the juror for cause. . . ." Id. a t  680-681, 343 S.E. 2d a t  838 (oita- 
tions omitted). In that  case, the  court reopened the  examination of 
a juror who "emphatically stated that  there were no circum- 
stances under which she would be able to  vote for the  imposition 
of the death penalty." This Court held that  she was therefore 
properly excused for cause. 

Our decision in the  present case is controlled by our deci- 
sions in Nelson and Barts. We hold that  the trial judge did not 
abuse his discretion in reopening the examination of Mrs. Brinsm, 
and then excusing her for cause. The alternate substituted in her 
place had been accepted by both parties, and had been empaneled 
with the  other jurors and had heard all the evidence. This assign- 
ment of error  is without merit. 

[22] Defendant next assigns error  to  the trial court's denial of 
his motion to  require the S ta te  to  file a bill of particulars reciting 
the aggravating factors it intended t o  rely on a t  the punishment 
phase. A trial court may not require that  the State  declare which 
aggravating factors it intends to  rely on a t  the punishment phase. 
State v. Brown, 306 N.C. 151, 293 S.E. 2d 569, cert. denied, 459 
U.S. 1080, 74 L.Ed. 2d 642 (1982); Taylor, 304 N.C. 249, 283 S.E. 2d 
761. N.C.G.S. 5 15A-2000(e) sets  forth the only aggravating fac- 
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tors  the  Sta te  may rely upon in seeking the  death penalty. The 
notice provided by this s tatute is sufficient t o  satisfy the  constitu- 
tional requirements of due process. Young, 312 N.C. 669, 325 S.E. 
2d 181. 

[23] Defendant next contends the  trial court erred in admitting 
evidence of defendant's prior conviction during the prosecution's 
case in chief a t  the sentencing phase of the  trial. Defendant 
argues that  the court thereby allowed the prosecution to  intro- 
duce evidence of defendant's bad character before defendant had 
put his character in issue. We assume defendant means to  argue 
that  this is a violation of Rule 404(a) of the North Carolina Rules 
of Evidence. We disagree. 

Rule 404(a) states: "Evidence of a person's character or  a 
t rai t  of his character is not admissible for the purpose of proving 
that  he acted in conformity therewith on a particular occasion. 
. . ." In the  present case, the  evidence concerning defendant's 
prior conviction was not admitted for this purpose, but a s  evi- 
dence of the  aggravating circumstance set  out in N.C.G.S. 5 15A- 
2000(e)(3): "The defendant had been previously convicted of a 
felony involving the use or  threat  of violence to the  person." The 
Sta te  is entitled to introduce, a t  the sentencing phase of the  trial, 
any competent evidence which supports any of the  aggravating 
factors set  out in N.C.G.S. 5 15A-2000(e). Defendant's assignment 
of error  is overruled. 

1241 In a similar vein, defendant contends the trial court erred 
in allowing the State's witnesses to testify, a t  the  sentencing 
phase of the  trial, "as t o  specific acts of misconduct by the  defend- 
ant which were not similar or part of a common scheme." We as- 
sume defendant means to  argue that  this is a violation of Rule 
404(b) of the North Carolina Rules of Evidence, which states: 

Evidence of other crimes, wrongs, or  acts is not admis- 
sible to prove the character of a person in order t o  show that  
he acted in conformity therewith. I t  may, however, be ad- 
missible for other purposes, such a s  proof of motive, oppor- 
tunity, intent, preparation, plan, knowledge, identity, or  
absence of mistake, entrapment or accident. 

The evidence defendant has excepted to  here was the testi- 
mony of five witnesses for t he  State. all of whom testified during 
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the State's rebuttal. Defendant had introduced evidence tending 
to  show a lack of prior criminal activity, to  support the statutory 
mitigating factor se t  out in N.C.G.S. €J 15A-2000(f)(l): "The defend- 
an t  has no significant history of prior criminal activity." In relsut- 
tal, the S ta te  called these five witnesses, each of whom testi;fied 
to  some prior criminal activity by defendant, namely two rapes 
and three assaults. The trial court properly admitted this testi- 
mony. Maynard, 311 N.C. 1, 316 S.E. 2d 197. 

Defendant next contends the trial court erred in permitting 
the district attorney to  argue "improper matters" in his argument 
a t  the penalty phase. Again, defendant did not object to  these 
statements; he contends the  trial judge should have corrected 
them ex mero motu. 

Again, the State's argument in capital cases is subject to  
limited appellate review for the  existence of gross improprieties 
which make it plain that  the trial court abused its discretion in 
failing to  correct the  prejudicial matters  ex mero motu. Pinch, 
306 N . C .  1, 292 S.E. 2d 203. 

[25] The first statement defendant complains about is: 

Based on the evidence that  you've heard, ladies and 
gentlemen, I would contend t o  you that  the next factor you 
should also answer no t o  is really an aggravating factor 
rather  than a mitigating factor and that  is their contention 
that  it's mitigating that  the defendant was an active member 
of the Warsaw Rescue Squad, gave CPR to  a victim while 
working with a rescue squad. 

When this remark is read in context, i t  is clear that  the 
district attorney was only arguing that  the jury should not find 
this to  be a mitigating factor. The district attorney continued: 
"We would contend t o  you, ladies and gentlemen, that  because he 
had used his position as  a member of the rescue squad to  com;mit 
one of these rapes that  he committed that  you should not find 
that as  a mitigating factor." A statement similar to  the one com- 
plained of was held not to  be improper in State v. Kirkley, :308 
N.C. 196, 302 S.E. 2d 144 (1983). As in Kirkley, any possible confu- 
sion was eliminated by the judge's instructions. 

[26] Defendant also complains about these and other similar 
statements: "[Hle should not be out there on the  s treet  and given 
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the opportunity t o  commit this crime again." "[Tlhe only way you 
can be sure, ladies and gentlemen, that  there  will be no more is if 
you give him the death penalty." We held in Johnson, 298 N.C. 
355, 259 S.E. 2d 752, tha t  statements very similar t o  these were 
not improper. 

[27] Defendant also complains about these and other similar 
statements: "You know and I know and anybody with good sense 
would know tha t  if he ge ts  out there  he's going t o  do it again." 
"How many more women a re  we going t o  have t o  see this man 
rape before we say enough is enough?" These statements may be 
marginally improper. Considering, however, their speculative 
tone, we cannot say they are  so grossly improper as  to  require 
the trial judge to  correct them ex  mero motu. 

[28] Defendant also complains about these and other similar 
statements: "The victim didn't have an opportunity t o  have Mr. 
Kenan and Mr. Phillips represent her on March the  16th 1985." 
"Think of the  victim." "I submit that  she cries out from the grave 
for justice." I t  is not improper for the  S ta te  to  refer in its argu- 
ment to  the  victim's suffering. S ta te  v. Moose, 310 N.C. 482, 313 
S.E. 2d 507 (1984); Oliver, 309 N.C. 326, 307 S.E. 2d 304. 

[29] Defendant also complains about this statement: "I wish I 
had a quarter  for every defendant that  we've ever gotten up here 
that  says after he got in jail he found the Lord and now he's got 
religion." This statement tends t o  imply that  a large number of 
criminal defendants claim to  have "gotten religion," a fact not in 
evidence. For  that  reason, it may be marginally improper. Consid- 
ering, however, the speculative and rather  flippant tone of the  
statement, and the  insignificance of the fact implied, we cannot 
say tha t  the  statement is so grossly improper as  t o  require cor- 
rection ex  mero motu. 

We hold that  none of t he  remarks defendant complains about 
constitutes reversible error.  

Defendant next assigns error  t o  the  trial court's denial of his 
oral request for a special jury instruction about the  testimony of 
rebuttal witnesses a t  the  sentencing phase. All the  record con- 
tains relating to this assignment of error  is the  following state- 
ment by the  court: 
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COURT: Let  the record show that  counsel for the  defend- 
ant,  Mr. Reginald Kenan, requested a pre-emptory instruction 
a s  t o  the state 's rebuttal witness that  this went to  the 
character rather  than t o  the matter  in fact, a s  regarding ag- 
gravation and the Court denied the motion, being unable t o  
separate it and if it was the Court believing that  if it wa;j ad- 
missible in aggravation it was inadmissible for all other pur- 
poses. Motion denied. . . . 
Requests for special instructions must be in writing. N.C..G.S. 

5 15A-1231(a); S ta te  v. Harris,  47 N.C. App. 121, 266 S.E. 2d 735 
(19801, cert. denied, 305 N.C. 762, 292 S.E. 2d 577 (1982); Superior 
and District Court Rule 21. Defendant in the  present case did not 
comply with these provisions. 

Rule of Appellate Procedure 10(b)(2) provides, in pertinent 
part, "An exception to the failure to  give particular instructions 
to  the  jury . . . shall identify the omitted instruction . . . by set- 
ting out its substance immediately following the instruc1;ions 
given. . . ." Defendant in the present case has not complied with 
this rule. 

Since defendant has not complied with these rules, we lhave 
only a vague idea of what instruction defendant actually. re- 
quested, and thus we can only guess whether or not it was prop- 
er. Avoidance of this predicament was surely one of the  reasons 
these rules were adopted. This assignment of error  is overruled. 

[30] Defendant next assigns error  t o  the trial court's denial of 
his request for peremptory instructions on all 15 of the mitigaiing 
circumstances placed before the jury. Where all of the evidence in 
the case, if believed, tends to  show that  a particular mitiga'ting 
factor exists, defendant is entitled to  a peremptory instruction on 
that  factor if he requests it. S ta te  v. Noland, 312 N.C. 1, 320 S.E. 
2d 642 (19841, cert. denied, 469 U.S. 1230, 84 L.Ed. 2d 369 (1'985). 
However, a peremptory instruction is inappropriate when the evi- 
dence surrounding that  issue is conflicting. Id. 

The first three mitigating factors presented were statutory, 
based on N.C.G.S. 5 15A-2000(f)(l), (21, and (6). In each of these 
cases, evidence was presented from which the  jury could find that  
the proposition stated was not true. In the case of the fourth 
mitigating factor, based on N.C.G.S. 5 15A-2000(f)(7), "the age of 
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the defendant a t  the time of the crime," the jury could find that 
defendant's age, 30, was not a mitigating factor. 

The remaining eleven mitigating factors presented were not 
statutory. The jury found five of them; defendant can claim no 
prejudice in the trial court's failure to give peremptory instruc- 
tions on these five. 

The jury failed to find the other six non-statutory factors 
presented. In the case of each of these six, there was evidence 
from which the jury could find either that the proposition stated 
was not true, or that even if t rue it was of no mitigating value. 
Thus, peremptory instructions would have been inappropriate. 
This assignment of error is overruled. 

[31] Defendant next contends the trial court erred in refusing to 
submit defendant's fifteen requested instructions to  the jury. 
Defendant's requested instruction number one contains this state- 
ment: "If all 12 of you cannot unanimously agree within a reason- 
able time to a verdict sentencing the defendant to death, the law 
requires that I then impose a life sentence. . . ." Defendant's pro- 
posed instructions numbers fourteen and fifteen contained similar 
statements. We have repeatedly held that such an instruction is 
improper "because it would be of no assistance to the jury and 
would invite the jury to escape its responsibility to recommend 
the sentence to be imposed by the expedient of failing to reach a 
unanimous verdict." Young, 312 N.C. 669, 685, 325 S.E. 2d 181, 191 
(citations omitted). The court correctly refused to give this in- 
struction. 

Defendant's requested instruction number five would have 
required the jury to mark its answer as to each mitigating factor 
in the space following that mitigating factor. The record reveals 
that the judge instructed the jury to do this, and the jury fol- 
lowed his instruction. 

[32] Defendant's requested instruction number six was to the ef- 
fect that for each mitigating circumstance, "The burden is on the 
State to prove beyond a reasonable doubt that this mitigating cir- 
cumstance does not exist." This is an incorrect statement of the 
law. The burden of proof on the existence of any mitigating cir- 
cumstance is on the defendant, and the standard of proof is by a 
preponderance of the evidence. State v. Johnson, 298 N.C. 47, 257 
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S.E. 2d 597 (1979). The court correctly refused to  give this instruc- 
tion. 

[33] Defendant's requested instruction number seven is a s  
follows: 

With respect t o  each of the  mitigating circumstances, 
only those mitigating circumstances unanimously found by 
you to  exist should be marked "yes" by you on the  verdict 
sheet. However, no single juror is precluded from considering 
anything in mitigation in the ultimate balancing process, even 
if that  mitigating factor was not considered or agreed upon 
by all 12 of you unanimously. 

This is also an incorrect statement of the law. A jury must 
unanimously find that  a mitigating circumstance exists before it 
may be considered for the purpose of sentencing. Kirkley,  308 
N.C. 196, 302 S.E. 2d 144. The court correctly refused to  give this 
instruction. 

[34] Defendant's requested instruction number eleven contains 
this statement: "Evidence that  the  defendant's mental or emotion- 
al development was significantly below that of persons of' his 
chronological age is a mitigating circumstance which is entitled to  
great weight." This is also an incorrect statement of the law, for 
two reasons. First,  while a defendant's mental or emotional devel- 
opment is a relevant part  of the analysis of the mitigating fattor 
of age, the relationship between his mental and emotional devel- 
opment and that  of persons of his chronological age is not the 
determinative factor. The court in the present case correct1,y in- 
structed the jury, "In determining whether this factor exists in 
this case, you are instructed that  'age' as  it is used under the law 
is not restricted to  chronological age. 'Age' includes the defend- 
ant's mental, emotional and physical development, his experience, 
and criminal tendencies. . . ." See Oliver, 309 N.C. 326, 307 S.E. 
2d 304. Second, a judge may not instruct a jury that  a particular 
circumstance is "entitled to  great  weight." The jury has the 'duty 
of deciding how much weight to give to each aggravating and mit- 
igating circumstance. State v. McDougall, 308 N.C. 1, 301 S.E:. 2d 
308, cert. denied, 464 U S .  865, 78 L.Ed. 2d 173 (1983). The court 
correctly refused t o  give this instruction. 
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[35] Defendant's requested instruction number twelve contains 
this statement: 

I instruct you tha t  even if you find tha t  the  aggravating 
circumstance is sufficiently substantial to  call for the  imposi- 
tion of the  death penalty in light of the  mitigating circum- 
stances, you must unanimously and beyond a reasonable 
doubt find that  death is the appropriate punishment in this 
case for this defendant. 

This is an incorrect statement of the  law in tha t  i t  implies that  
the  jury may find that  the  aggravating circumstances found are  
sufficiently substantial to  call for the  imposition of the death 
penalty, and find that  the mitigating circumstances do not out- 
weigh the aggravating circumstances, and then decide not to  im- 
pose the death penalty. This the  jury may not do. As we stated in 
Pinch, 306 N.C. 1, 292 S.E. 2d 203, the jury must recommend the  
death penalty if it makes the three  findings necessary to  support 
such a sentence under N.C.G.S. €j 15A-2000(c): 

(1) The statutory aggravating circumstance or  circumstances 
which the  jury finds beyond a reasonable doubt; and, 

(2) That the  aggravating circumstance or  circumstances 
found by the jury a r e  sufficiently substantial to  call for 
the imposition of the death penalty; and, 

(3) That the mitigating circumstance or circumstances a r e  in- 
sufficient to  outweigh the  aggravating circumstance or 
circumstances found. 

The court correctly refused to  give defendant's instruction. 

(361 Defendant's requested instruction number thirteen contains 
these statements: 

For  the  typical case of premeditated and deliberated murder, 
the appropriate penalty is imprisonment of the defendant for 
the balance of his natural life. 

[I]t is important that  you keep in mind that  the proper 
sentence for the normal cases of premeditated and deliber- 
ated murder is imprisonment for life. 

These a r e  also incorrect s tatements  of the law. N.C.G.S. fj 15A- 
2000 establishes the method by which ,a jury decides which penal- 
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t y  is appropriate. These references to "typical" and "normal" 
cases of premeditated and deliberated murder a re  not consistent 
with the  statutory scheme. The court correctly refused to  give 
this instruction. 

Defendant's remaining requested instructions numbers two, 
three, four, eight and nine (there is no number ten), may not be 
legally incorrect. Defendant has not shown, however, how he was 
prejudiced by the  trial court's failure to  give those instructions 
verbatim. In several instances, we find defendant's requested in- 
structions to  be wordy, repetitive, and potentially confusing. We 
have examined the  instructions given in this case and find them 
t o  be legally correct, clear and complete. This assignment of c w o r  
is overruled. 

1371 The defendant next contends the  trial court erred in sub- 
mitting three aggravating circumstances t o  the jury. He argues 
that  the  aggravating circumstance, "Had Russell Holden, Jr. been 
previously convicted of a felony involving the  use of violence to  
the person? 'was erroneously submitted because it was based on 
a record of his plea of no contest in 1984 t o  a charge of attempted 
rape. A sentence was imposed on this plea. The question posed by 
this argument is whether a plea of no contest followed by a final 
judgment imposing a sentence is a conviction under N.C.G.S. 
5 15A-2000(e) which provides in part: 

Aggravating circumstances which may be considered 
shall be limited to the following: 

(3) the  defendant had been previously convicted of a 
felony involving the  use or threat  of violence to  the  person. 

The use of a plea of no contest in a case other than the  one in 
which it is entered has been a t  issue in several cases. S e e  S ta te  
Bar v. Hall, 293 N.C. 539, 238 S.E. 2d 521 (1977); Fox  v. Scheidt,  
Comr. of Motor Vehicles, 241 N.C. 31, 84 S.E. 2d 259 (1954); A4int.z 
v. Scheidt ,  241 N.C. 268, 84 S.E. 2d 882 (1954) and Winese t t  v. 
Scheidt,  Comr. of Motor Vehicles,  239 N.C. 190, 79 S.E. 21d 501 
(1954). S e e  also Reticker, Nolo Contendere in Nor th  Carolina, 34 
N.C.L.R. 280 (1955). A no contest plea is not an admission of guilt. 
I t  is a statement by the  defendant that  he will not resist the im- 
position of a sentence in the  case in which the plea is entered. In 
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that  case the  defendant is t reated as  if he had pled guilty. A 
court may not accept a plea of no contest without first determin- 
ing there  is a factual basis for t he  plea. N.C.G.S. 5 158-1022. A no 
contest plea may not be used in another case t o  prove that  t he  de- 
fendant committed t he  crime t o  which he pled no contest because 
he has not admitted he committed the  offense. That is not what 
was done in this case. I t  is important that  the  s ta tu te  does not re- 
quire proof tha t  the defendant actually committed t he  offense. It 
only requires proof tha t  he was convicted of t he  offense. The 
question presented in this case is not whether the  no contest plea 
may be used t o  prove the  aggravating circumstance but whether 
proof of the  no contest plea and final judgment entered thereon 
constitute a conviction within the  meaning of the  statute. We hold 
it is a conviction within t he  statute's meaning and was properly 
found as  an aggravating circumstance. 

[38] The second aggravating factor submitted was: "Was the  
murder committed for the  purpose of avoiding or preventing a 
lawful arrest?" A t  trial, Mr. Levon Hicks testified tha t  defendant, 
on the  night of the  murder, referring to  the  victim said, "he was 
going to  get  some meat, but if he got it, he'[d] probably have t o  
kill her so she wouldn't tell nobody." Mr. Jessie Sutton testified 
that  he had asked defendant if defendant had gone t o  jail for rap- 
ing another girl, and defendant had replied that,  "if he had known 
he was going t o  go to  jail, he would have killed t he  girl." Mr. 
Johnny Williams testified that  defendant told him "the next girl 
he raped tha t  he was going t o  kill her." ". . . because if I kill her 
I don't have t o  worry about her talking." These s tatements  a r e  
sufficient evidence for the  jury to  infer that  a t  least one of the  
purposes motivating the  killing was defendant's desire to  avoid 
subsequent detection and apprehension for his crime of rape. 
Therefore this aggravating factor was not erroneously submitted. 
See Williams, 304 N.C. 394, 284 S.E. 2d 437. 

The third aggravating factor submitted was: "Was this mur- 
der committed while Russell Holden, Jr., was attempting t o  com- 
mit rape?" As we have previously stated, sufficient evidence was 
presented in this case for t he  jury t o  find that  defendant attempt- 
ed t o  commit rape. This aggravating factor was not erroneously 
submitted. Defendant's assignment of error  has no merit. 
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[39] Defendant next contends the  trial court erred in sustaining 
the State's objection t o  a portion of defense counsel's argument, 
where defense counsel began to  describe the execution procedure. 
Defendant argues that  he had the right to  inform the jury of the 
things he would encounter if he were sentenced to  death. Wc: dis- 
agree. 

In arguments t o  the jury, counsel may only argue the evi- 
dence which has been presented, and all reasonable inferences 
which can be drawn from the evidence. Hamlet, 312 N.C. 162, 321 
S.E. 2d 837. Any discussion of the execution procedure would not 
have been drawn from the evidence presented. In fact, any evi- 
dence on that  subject would have been inadmissible a s  irrelevant. 
Johnson, 298 N.C. 355, 259 S.E. 2d 752. We stated in State v. 
Boyd, 311 N.C. 408, 319 S.E. 2d 189 (19841, cert. denied, 471 U.S. 
1030, 85 L.Ed. 2d 324 (19851, that  the portion of defense counsel's 
argument in that  case describing the execution procedure was "ir- 
relevant, and highly improper." Id. a t  425, 319 S.E. 2d a t  2011. In 
the present case, the court correctly sustained the State's objec- 
tion. 

[40] Defendant further assigns error  to the trial court's sucstain- 
ing of the State's objection to  a portion of defense counsel's jury 
argument where defense counsel began to  ask each juror individu- 
ally to  spare defendant's life. 

Again, in arguments to the jury, counsel may only argue the 
=nces evidence which has been presented, and all reasonable inferc, 

which can be drawn from the evidence. Hamlet, 312 N.C. 162, 321 
S.E. 2d 837. 

This portion of defendant's argument was improper in tlhat it 
asked each individual juror to  decide defendant's fate on an emo- 
tional basis, in disregard of the statutorily prescribed procedure 
of N.C.G.S. 5 15A-2000, and in disregard of the jurors' duty to  
deliberate with the entire jury toward the end of reaching a unan- 
imous verdict. The trial court properly sustained the State's ob- 
jection. 

Defendant next contends the trial court erred in refusing to  
set  aside the jury's recommendation of the death sentence. We 
disagree. A trial court is obligated to enter  a judgment consistent 
with a jury's unanimous recommendation that  a defendant be sen- 



164 IN THE SUPREME COURT [321 

State v. Holden 

tenced to  death, and has no authority t o  set  aside such a recom- 
mendation. State v. Smith, 305 N.C. 691, 292 S.E. 2d 264, cert.  
denied, 459 U.S. 1056, 74 L.Ed. 2d 622 (1982). This assignment of 
error has no merit. 

[41] As a final matter in every capital case, we are  directed by 
N.C.G.S. 5 15A-2000(d)(2) t o  review the record and determine (1) 
whether the record supports the jury's findings of any aggra- 
vating circumstance or circumstances upon which the sentencing 
court based its sentence of death, (2) whether the sentence was 
imposed under the influence of passion, prejudice, or  any other ar- 
bitrary factor, and (3) whether the  sentence of death is excessive 
or disproportionate to the penalty imposed in similar cases, con- 
sidering both the  crime and the  defendant. 

We find, for reasons already stated, that  the record contains 
ample support for the jury's finding the three aggravating cir- 
cumstances. We also find that  the record does not contain any- 
thing which suggests the sentence of death was imposed under 
the influence of passion, prejudice, or any other arbitrary factor. 

To determine whether the sentence of death is excessive or 
disproportionate to the penalty imposed in similar cases, consider- 
ing the crime and the defendant, we refer t o  the pool of cases 
established in State v. Williams, 308 N.C. 47, 301 S.E. 2d 335 
cert. denied, 464 U.S. 865, 78 L.Ed. 2d 177 (1983): 

In comparing "similar cases" for purposes of propor 
tionality review, we use as  a pool for comparison purposes all 
cases arising since the effective date of our capital punish- 
ment statute, 1 June  1977, which have been tried as  capital 
cases and reviewed on direct appeal by this Court and in 
which the jury recommended death or life imprisonment or in 
which the  trial court imposed life imprisonment after the 
jury's failure to agree upon a sentencing recommendation 
within a reasonable period of time. 

Id. a t  79, 301 S.E. 2d a t  355 (emphasis in original). The pool in- 
cludes only those cases in which this Court has found no error  in 
both the guilt and penalty phases. State v. Jackson, 309 N.C. 26, 
305 S.E. 2d 703 (1983). 

The purpose of our review is t o  eliminate the  possibility that  
a person will be sentenced to  die by the action of an aberrant 
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jury. State v. Rogers,  316 N.C. 203, 341 S.E. 2d 713 (1986). To 
achieve this purpose, we 

compare the  case a t  bar with other cases in the  pool which 
a r e  roughly similar with regard to  t he  crime and the  defend- 
ant,  such as, for example, t he  manner in which the  crim~e was 
committed and defendant's character, background, and physi- 
cal and mental condition. If, after making such a comparison, 
we find that  juries have consistently been returning death 
sentences in the similar cases, then we will have a s t rong 
basis for concluding tha t  a death sentence in the  case under 
review is not excessive or disproportionate. On the other 
hand if we find that  juries have consistently been returning 
life sentences in the  similar cases, we will have a strong basis 
for concluding that  a death sentence in the  case under review 
is excessive or disproportionate. 

State v. Lawson, 310 N.C. 632, 648, 314 S.E. 2d 493, 503 (19841, 
cert. denied, 471 U.S. 1120, 86 L.Ed. 2d 267 (1985). 

In looking a t  cases from the pool which are  most similar t o  
the  present case, we have found several cases in which the de- 
fendant killed his victim either after or in the  process of sexually 
assaulting her. 

In McDougall, 308 N.C. 1, 301 S.E. 2d 308, the  defendant 
voluntarily injected cocaine, gained entry into the  victim's home 
by guile, cut and stabbed the  victim with a butcher knife. There 
was strong evidence that  he killed her while attempting t o  rape 
her. The jury found three aggravating factors: a previous convic- 
tion of a violent felony, the murder was especially heinous, atro- 
cious and cruel, and it was part  of a course of conduct including a 
crime of violence by the  defendant against another person. The 
jury found two mitigating factors: defendant was under the in- 
fluence of mental or emotional disturbance, and his capacity to  
appreciate the  criminality of his conduct or  t o  conform to  the re- 
quirements of law was impaired. The jury recommended the  
death sentence, and this Court upheld the jury's recommendation. 

In State v. Vereen, 312 N.C. 499, 324 S.E. 2d 250, cert. 
denied, 471 U.S. 1094, 85 L.Ed. 2d 526 (19851, the defendant 
entered the  seventy-two-year-old victim's home, strangled her, 
stabbed her and sexually assaulted her. The jury found three ag- 
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gravating factors: a previous conviction of a violent felony, t he  
murder was committed while defendant was engaged in first-de- 
gree burglary or attempted first-degree rape, and it was part  of a 
course of conduct including a crime of violence by defendant 
against another person. The  jury found, without specifying, t h e  
existence of one or  more mitigating factors. The jury recommend- 
ed the  death sentence, and this Court upheld the  jury's recom- 
mendation. 

In Smith, 305 N.C. 691, 292 S.E. 2d 264, defendant kidnapped, 
raped and tor tured his victim. He finally beat her to  death and 
threw her in a pond. The jury found as  aggravating factors tha t  
the murder was committed while defendant was engaged in the  
commission of or attempted commission of rape, robbery, and kid- 
napping of t he  deceased, and tha t  the murder was especially 
heinous, atrocious, or cruel. The jury found one mitigating factor: 
the murder was committed while t he  defendant was under the  
influence of mental or emotional disturbance. The jury recom- 
mended the  death sentence, and this Court upheld that  recom- 
mendation. 

In S ta te  v. Rook, 304 N.C. 201, 283 S.E. 2d 732, cert. denied, 
455 U.S. 1038, 72 L.Ed. 2d 155 (19811, the  defendant beat his vic- 
tim, cut her,  raped her, and ran over her body with his car. The 
jury found three  aggravating factors: the murder was committed 
while the  defendant was engaged in the rape and kidnapping of 
the victim, and i t  was especially heinous, atrocious or  cruel. The 
jury found one or more mitigating circumstances but did not spec- 
ify which ones. Again, this Court upheld the  jury's recommenda- 
tion of the  death sentence. 

In Williams, 308 N.C. 47, 301 S.E. 2d 335, t he  defendant 
struck the  100-year-old victim and battered her with clock 
weights, sexually assaulted her with a mop handle, ransacked her 
house and left her  to  die. The  jury found four aggravating factors: 
the murder was committed while defendant was engaged in first- 
degree burglary, and while he was engaged in a sexual act, the  
murder was committed for pecuniary gain and was heinous, atro- 
cious and cruel. The jury found no mitigating circumstances. This 
Court upheld the jury's recommendation of the  death sentence. 

In S ta te  v. Powell, 299 N.C. 95, 261 S.E. 2d 114 (19791, t he  
defendant strangled, stabbed and raped his victim. The jury 
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found three aggravating factors: the  defendant had a previous 
conviction of a violent felony, the murder was committed while 
the defendant was engaged in rape, and was especially heinous, 
atrocious and cruel. The jury did not reach the mitigating factors. 
In this case, the jury recommended a life sentence. 

Clearly, juries have tended to  return death sentences in mur- 
der cases where the  defendant also sexually assaulted his victim. 
We also note that  this Court has never found a death sentence 
disproportionate in such a case. I t  is t rue  that  defendant in the 
present case did not inflict on his victim a s  much torture as some 
of these defendants inflicted on their victims. However, none of 
these defendants seemed to  be as  cold and calculating about the 
crimes they were about to  commit as  was defendant in the pres- 
ent  case. 

We have, in our examination, come across several cases 
which are  similar to the present case in that  the defendant mur- 
dered the victim to  eliminate a witness to  a crime by the defend- 
ant. 

In Lawson ,  310 N.C. 632, 314 S.E. 2d 493, the defendant shot 
and killed the owner of a home after the owner caught the de- 
fendant burglarizing the home. The jury found two aggravating 
factors: the murder was committed for the purpose of avoiding a 
lawful arrest ,  and was part  of a course of conduct including a 
crime of violence against another person. The jury found one or  
more mitigating factors, but did not specify which ones. The jury 
recommended the death sentence, and this Court upheld that rec- 
ommendation. 

In Maynard,  311 N.C. 1, 316 S.E. 2d 197, the defendant beat 
his victim in the head and shot him, and threw his body in a river. 
His sole reason for doing so was that  the victim had agreed to 
testify against the defendant in another matter,  pursuant to a 
plea arrangement. The jury found two aggravating f ac to i~ :  the 
murder was committed t o  hinder the enforcement of laws, and 
was especially heinous, atrocious, and cruel. The jury found two 
non-statutory mitigating factors. This Court upheld the jury's 
recommendation of the death sentence. 

In Oliver ,  309 N.C. 326, 307 S.E. 2d 304, defendant wiss rob- 
bing a convenience store. He shot and killed a customer a t  the 
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store to  eliminate him as  a witness to  the  robbery. The jury 
found two aggravating factors: the murder was committed to  
avoid arrest ,  and was committed for pecuniary gain. No miti- 
gating factors were found. This Court upheld the  jury's recom- 
mendation of the death sentence. 

In S ta te  v. Fields, 315 N.C. 191, 337 S.E. 2d 518 (19851, the  
defendant, after consuming quantities of beer and Quaaludes, was 
robbing a house. A neighbor came over t o  investigate, and de- 
fendant shot and killed him. The  jury found a s  an aggravating fac- 
tor that  the murder was committed t o  avoid arrest.  The jury 
found three non-statutory mitigating factors. The jury recom- 
mended life imprisonment. 

In S ta te  v. Fox, 305 N.C. 280, 287 S.E. 2d 887 (19821, the  
defendant robbed a convenience store, made the  cashier leave 
with him, took her down a dir t  road, stabbed her with a knife, 
and left her to  die. The jury found a s  aggravating factors that  the  
murder was committed t o  avoid arrest ,  and was committed while 
defendant was engaged in the  robbery of the  victim. In i ts  recom- 
mendation the  jury did not reach the  mitigating factors, but rec- 
ommended life imprisonment. 

Our study reveals that  juries have often recommended the  
death sentence in witness-elimination cases. We also note tha t  
this Court has never found a death sentence disproportionate in 
such a case. In holding that  the death sentence was not dispropor- 
tionate in Oliver, 309 N.C. 326, 307 S.E. 2d 304, we noted that  
"[mlurder can be motivated by emotions such a s  greed, jealousy, 
hate, revenge, or passion. The  motive of witness elimination lacks 
even the excuse of emotion." Id. a t  375, 307 S.E. 2d a t  335. The 
murder in the present case was a s  cold and calculated a s  a mur- 
der can be, a s  demonstrated by defendant's s tatement  that  "he 
was going to  ge t  some meat, but  if he got it, he'[d] probably have 
t o  kill her  so she wouldn't tell nobody." Rarely have we ever seen 
such a callous disregard for another's life. 

One member of this Court has suggested "[tlhe death penalty, 
if we a r e  t o  have it a t  all, should be reserved for first degree 
murders which a r e  the products of the  meanness of mature, calcu- 
lating, fully responsible adults." Rook, 304 N.C. 201, 247, 283 S.E. 
2d 732, 759 (Exum, J., now C.J., dissenting in part). Even under 
such a standard, the present case warrants the death penalty. 
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In comparing this case t o  similar cases, and in considering 
both the  crime and the defendant, we do not find that  the death 
sentence was excessive or disproportionate. We therefore decline 
to  se t  i t  aside. 

No error.  

Chief Justice EXUM concurring. 

Were we deciding the issue for the first time, I would agree 
with defendant's contention tha t  the  trial court erred in failing t o  
give defendant's requested instruction number seven, which is: 

With respect to  each of the mitigating circumst;ances, 
only those mitigating circumstances unanimously found by 
you to  exist should be marked "yes" by you on the  verdict 
sheet. However, no single juror is precluded from considering 
anything in mitigation in the  ultimate balancing process, even 
if that  mitigating factor was not considered or agreed upon 
by all 12 of you unanimously. 

This is precisely the  instruction suggested by the  stiate in 
S ta te  v. Kirkley, 308 N.C. 196, 302 S.E. 2d 144 (1983) (Exum, J., 
dissenting). As the state's brief then put it, such an instruction 
should be given in order tha t  "no juror . . . be precluded from 
considering anything in mitigation in the ultimate balancing proc- 
ess even if tha t  mitigating factor was not agreed upon unani.mous- 
ly. To do otherwise, the  State  believes, could run afoul of Lockett 
v. Ohio, [438 U.S. 586 (197811." Id. a t  228, 302 S.E. 2d a t  163. 

I continue to  think, as  I wrote in dissent in Kirkley, that  in 
the final balancing process the rationale of Lockett would suggest 
that  each juror must be permitted t o  consider any circumstance 
he or she concludes exists and has mitigating value whether or 
not all other jurors agree. 

The Court held t o  the contrary in Kirkley; and Kirkley, being 
the law on this point, controls the issue here contrary to  defend- 
ant's contention. 

Justice FRYE dissenting a s  t o  sentence. 

I believe tha t  defendant is entitled t o  a new sentencing hear- 
ing. The majority holds that  proof of a no contest plea and final 
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judgment entered thereon constitutes a conviction within the  
meaning of the capital punishment statute. I do not agree. 

Our capital punishment statute, N.C.G.S. 5 15A-2000, care- 
fully limits the aggravating circumstances that  may be considered 
by the jury in recommending a sentence of death. As the  majority 
recognizes, a plea of no contest does not establish the  fact of guilt 
for any other purpose than in the case in which the plea is en- 
tered. S ta te  Bar  v. Hall, 293 N.C. 539, 238 S.E. 2d 521 (1977). 
Therefore, when the  General Assembly intends that  a no contest 
plea be treated as  a conviction, it says so clearly. An example is 
found under the Fair Sentencing Act, which provides: "[a] person 
has received a prior conviction when he . . . has entered a plea of 
guilty or no contest t o  a criminal charge." N.C.G.S. 5 15A-1340.2 
(4) (1983). However there is no similar provision in the  capital 
punishment statute. Under the North Carolina Rules of Evidence, 
a plea of no contest is not the same a s  a plea of guilty. N.C.G.S. 
5 8C, Rule 410 (1986). We have held that  a disciplinary action may 
not be taken against an attorney based on his plea of no contest 
to a criminal offense. See Sta te  Bar  v. Hall, 293 N.C. 539, 238 S.E. 
2d 521. Perhaps the plea of no contest should be abolished. How- 
ever, as  it remains a plea tha t  is viable, i ts viability should apply 
to the  capital punishment s tatute unless changed by the  General 
Assembly. In the absence of clear legislative direction, I do not 
believe that  we should allow a plea of no contest to be the de- 
ciding factor as  to whether a person receives life imprisonment or  
death. Accordingly, I dissent from so much of the majority opin- 
ion a s  upholds the death penalty in this case. 

STATE OF NORTH CAROLINA v. EARL JACKSON BARTS 

No. 370A84 

(Filed 2 December 1987) 

1. Criminal Law 8 23.3 - guilty plea to first degree murder - knowing and volun- 
tary 

In a prosecution arising from a robbery and murder in which defendant 
pled guilty, the trial court adequately explained the two theories of first 
degree murder under which defendant was pleading guilty, and defendant's 
responses indicated that he understood the nature of the plea and the possible 
consequences. N.C.G.S. § 15A-1022(a) and (b). 
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Criminal Law 1 23.3- plea of guilty to first degree murder-evidence suffi- 
cient 

In a case arising from a robbery and murder in which defendant pled 
guilty, there was sufficient evidence to  support a plea of guilty to  premedi- 
tated and deliberate murder where the  prosecutor's summary of the evidence, 
to  which defendant stipulated, showed that defendant and an accomplice 
formed a plan to  rob the victim, broke into the victim's house, accost.ed and 
robbed the victim, the victim died of blunt trauma consisting of multiple blows 
to the skull, and defendant made a statement to  police admitting his involve- 
ment. 

Criminal Law 1 73- common law rules of evidence-statements of accomplice 
- excludable as hearsay 

In a sentencing hearing for first degree murder held before the effective 
date for the Rules of Evidence, statements of an accomplice were properly ex- 
cludable as hearsay where defendant made no effort to  show that the declar- 
ant was unavailable to testify even though the declarant was incarcerated in 
the state prison system a t  the time of defendant's hearing, nor did defendant 
avail himself of the opportunity to subpoena the declarant as a witness. 

Constitutional Law 1 28; Criminal Law 1 73- first degree murder sentencing 
hearing - hearsay excluded - violation of due process 

The trial court erred in a sentencing hearing for first degree murder by 
excluding portions of a written statement and testimony which recounted an 
accomplice's oral confession to his role in the murder. Given the relevance of 
the statement, the assurances of its trustworthiness, and the greater latitude 
accorded in sentencing proceedings, hearsay rules must yield to due process 
considerations under the facts of this case. 

Criminal Law 1 138.40- failure to find mitigating factor of voluntary acknowl- 
edgment of wrongdoing- no abuse of discretion 

The trial court did not abuse its discretion when sentencing defendant for 
burglary and armed robbery by failing to find the mitigatingfactor that de- 
fendant voluntarily acknowledged wrongdoing in connection with the offenses 
to a law enforcement officer it an early stage of the criminal process where 
defendant did not admit his participation until after he was arrested and con- 
fronted with an accomplice's statement; a detective testified that defendant 
volunteered the information because he got mad that an accomplice had made 
a statement; and, when asked on videotape if he had ever considered going to 
the police about the crime himself, defendant responded that sooner or later 
he might have admitted responsibility had he not been arrested. N.C.G.S. 
5 15A-1340.4(a)(2)1. 

Criminal Law 8 138.34- failure to find alcoholism or drug addiction as 
mitigating factor - no abuse of discretion 

The trial judge did not abuse his discretion when sentencing defendant for 
burglary and robbery by failing to find that defendant's alcoholism or drug 
abuse lessens his culpability for the offenses where the evidence tended to 
show that two accomplices had explained their plan for robbing the victim; 
defendant had understood this plan and agreed to  participate although he real- 
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ized that  he could go back to prison; defendant attempted to disguise his 
identity during the crime by wearing a mask and using a false name; and de- 
fendant attempted to conceal the  crime by disposing of the baseball bat and 
wallet and burying the stolen pistol. The trial judge could properly have con- 
cluded from this evidence that  defendant's alcoholism and prolonged drug 
abuse did not affect his presence of mind, his ability to  appreciate the nature 
of his own actions, or his understanding that  his conduct was wrong. N.C.G.S. 
5 15A-l340.4(a)(2)d. 

Justice MEYER dissenting. 

APPEAL by defendant from judgments sentencing defendant 
to death on his plea of guilty of murder in the first degree and to  
consecutive terms of forty years, thirty years, and three years, 
respectively, on his pleas of guilty of robbery with a dangerous 
weapon, burglary in the second degree, and felonious larceny, said 
judgments imposed by Hobgood (Robert H.), J., a t  the  28 May 
1984 session of Superior Court, ALAMANCE County. Heard in the  
Supreme Court 14 October 1987. 

Lacy H. Thornburg, At torney  General, b y  Charles M. Hen- 
sey,  Special Deputy  At torney  General, for the state.  

Lee W. Settle and Robert E. Collins for defendant. 

MARTIN, Justice. 

On 20 November 1983 the body of Richard Braxton, aged sev- 
enty-four, was discovered on the  porch of his Alamance County 
farmhouse. His face and head were battered and covered with 
blood and both eyes were blackened. An autopsy performed by 
Dr. Robert Anthony, assistant chief medical examiner for the  
state, revealed that  the victim had suffered a t  least seven forceful 
blows to  the head which had crushed his skull and caused bone 
fragments t o  be driven into his brain. Among numerous bruises 
and lacerations were defensive wounds on one hand. 

Based on information obtained from other suspects in the 
crime, the  Alamance County Sheriffs Department arrested de- 
fendant on 5 December a t  North Carolina Memorial Hospital, 
where he was receiving treatment  for alcohol abuse. Defendant 
was advised by police that  his cousin Keith Barts had implicated 
him in the victim's death. Defendant then made an oral statement 
which was reduced to writing and signed. A similar statement 
was videotaped on 8 December. 
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These statements tended to  show that  defendant was; re- 
cruited by Keith Barts and John David "Fireball" Holmes to par- 
ticipate in the robbery of Richard Braxton. The elderly Braxton 
lived alone on his Snow Camp farm and was rumored to  carry 
large amounts of cash. On 19 November 1983, Holmes dropped de- 
fendant and Keith off near the Braxton farmhouse. The cousins 
had armed themselves with a small crowbar and a rubber hubcap 
hammer and were wearing masks and gloves. No one was a t  
home, so Keith pried open a door. Inside they discovered a .22- 
caliber pistol and a sling blade, both of which they appropriated. 
Defendant thought he might use the sling blade to hit the victim 
on the arm to "get his attention" so he could push him down and 
let Keith take his money. After unsuccessfully searching the 
house for money, they went outside to look in the shed. Keith 
abandoned the crowbar there and defendant exchanged the sling 
blade for a baseball bat. They then returned to the house where 
they remained until they spotted headlights coming up the drive- 
way. 

Braxton drove up and noticed that  the shed door had been 
left open. As he stepped inside to  investigate, defendant ran 
toward him, swinging the baseball bat. Braxton picked up the dis- 
carded crowbar and hit defendant on the arm and in the face, 
causing him to drop the bat. Defendant, calling for Keith's aid, 
pushed Braxton onto the shed steps. Braxton grabbed defen.dant 
and the two were struggling when Keith arrived and began to  hit 
Braxton with the rubber hammer and the baseball bat. When 
Braxton lay still, defendant unzipped the pocket of his bib over- 
alls and took his wallet, containing about $3,200. Keith hit Brax- 
ton once more with the bat. The cousins then drove the victim's 
pickup truck to a bridge where they had previously arranged to 
meet Holmes. They abandoned the truck, disposed of the bat; and 
wallet, and returned home to  divide the cash. 

Defendant pled guilty to murder in the first degree, burglary 
in the second degree, felonious larceny, and robbery with a dan- 
gerous weapon. After entry of his guilty pleas, a jury was em- 
paneled pursuant to N.C.G.S. €j 15A-2000(a) for purposes of 
determining defendant's punishment for murder in the first 
degree. A t  the sentencing proceeding, the s tate  presented expert 
medical testimony and introduced defendant's statements into evi- 
dence. The s ta te  also presented expert testimony a s  to blood 
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spat ter  evidence which tended to  contradict defendant's claim 
that  he himself did not strike the victim. 

Defendant testified on his own behalf, consistent with his 
prior statements. He blamed Keith for the beating and denied 
that  he had ever intended that  the victim be killed. He also pre- 
sented evidence that  his mother died when he was three years 
old, that  he quit school during the eighth grade to help his father 
on the family farm, and that  he began to  abuse alcohol a s  early a s  
the age of twelve. Although his heavy drinking and drug abuse 
kept him from holding a steady job, he did the cooking and house- 
keeping for his wife and two sons and did carpentry, leatherwork, 
and odd jobs for his neighbors. He had been hospitalized repeat- 
edly for his drinking problem. 

The jury found the  following circumstances in aggravation: 
the defendant had previously been convicted of a felony involving 
the use or  threat  of violence to  the person, N.C.G.S. 5 15A-2000 
(eI(3); the murder was committed while defendant was engaged in 
the commission of armed robbery, N.C.G.S. 5 15A-2000(e)(5); the 
murder was especially heinous, atrocious, or  cruel, N.C.G.S. 
5 15A-2000(e)(9). 

The jury rejected each of twenty-one mitigating circum- 
stances submitted. Upon unanimously finding beyond a reasonable 
doubt that  the aggravating circumstances were sufficiently sub- 
stantial t o  call for the imposition of the death penalty, the jury 
recommended that  defendant be sentenced to  death. Judgment of 
execution was entered on 7 June  1984. The judge then sentenced 
defendant t o  consecutive sentences of forty years' imprisonment 
for robbery with a dangerous weapon, thirty years' imprisonment 
for burglary in the second degree, and three years' imprison- 
ment for felonious larceny. Defendant appealed the  sentence of 
death to this Court a s  a matter of right, and his motion to  bypass 
the Court of Appeals a s  to the  other sentences was allowed on 13 
July 1984. 

[I] By his first assignment of error, defendant argues that  the 
trial court erred in accepting his plea of guilty to murder in the 
first degree. A plea of guilty involves the waiver of various fun- 
damental rights such a s  the privilege against self-incrimination, 
the right of confrontation, and the right to trial by jury. Conse- 
quently, through N.C.G.S. Cj 15A-1022(a) and (b), our legislature 
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has sought to  ensure that  such pleas a re  voluntary and the  prod- 
uct of informed choice. State v. Sinclair, 301 N.C. 193, 270 S.E. 2d 
418 (1980). Defendant contends (1) that  he did not knowingly and 
voluntarily enter  the  plea as  to  both the felony murder and the 
premeditation and deliberation theories of murder in the  first 
degree and (2) that  there was no factual basis to  support the plea 
a s  to  the  premeditation and deliberation theory. We disagree. 

The record of defendant's plea proceeding contains the fol- 
lowing colloquy: 

THE COURT: Now, in connection with the charge of First 
Degree Murder, you understand that  you're pleading guilty 
to  Firs t  Degree Murder on two theories: First,  on the basis 
of malice, premeditation, and deliberation? 

THE DEFENDANT: I didn't understand it, Your Honor. 

THE COURT: All right. I'll go through this for you. 

The trial judge then proceeded to  define the  elements of prennedi- 
tated and deliberate murder. He also discussed the  principlt:~ of 
acting in concert. The colloquy continued: 

THE COURT: Now, what I am saying is that  the State  in 
its proof-if it proves that  you were acting in concert with 
Keith Barts, and if Keith Barts committed all of the acts 
necessary t o  constitute First Degree Murder with malice, 
premeditation, and deliberation pursuant to  a common plan 
or purpose to  commit Firs t  Degree Murder, then you equally 
would be guilty of First Degree Murder under that  theory. 

If you were present a t  the  scene. 

Now, there is another theory of First Degree Murder, 
and that  is called Felony Murder. And I'll explain that  to you 
a t  this time. 

In order for the State  to  prove you guilty of First 
Degree Felony Murder, the  State  must prove: first, that  you 
committed robbery of Richard Braxton; second, that  while 
committing the robbery of Richard Braxton, that  you or 
someone acting in concert with you beat Richard Braxton on 
the head; third, that  this beating on the head was a prox- 
imate cause of Richard Braxton's death. 
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Now, do you understand that you're pleading guilty to  
First Degree Murder under both theories? 

THE DEFENDANT: Yes, sir. 

The trial judge next informed defendant that a sentencing hear- 
ing would be held and that the jury could recommend either a life 
term or the death penalty. Finally the judge inquired: 

THE COURT: Do you now personally plead guilty to First 
Degree Murder under the theory of malice, premeditation, 
and deliberation and felony murder rule, Second Degree 
Burglary, Armed Robbery and Felonious Larceny? 

THE DEFENDANT: Yes, sir. 

THE COURT: Are you, in fact, guilty of these charges? 

THE DEFENDANT: Can I say something? 

THE COURT: Yes, sir. 

THE DEFENDANT: I was there. Yes, I am. 

We find that the trial judge adequately explained the two 
theories of murder in the first degree. Defendant's responses in- 
dicate that he understood the nature of the plea and the possible 
consequences. The record simply does not support defendant's 
claim that  his plea was not an informed choice as to both theories. 

[2] We turn now to the second part of defendant's argument on 
this issue. He maintains that the plea proceeding record is devoid 
of any evidence to support a plea of premeditated and deliberate 
murder and at  most supports only a plea of guilt to felony mur- 
der. N.C.G.S. 5 15A-1022 provides: 

(c) The judge may not accept a plea of guilty or no con- 
test without first determining that there is a factual basis for 
the plea. This determination may be based upon information 
including but not limited to: 

(1) A statement of the facts by the prosecutor. 
(2) A written statement of the defendant. 
(3) An examination of the presentence report. 
(4) Sworn testimony, which may include reliable hearsay. 
(5) A statement of facts by the defense counsel. 
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This section does not require the trial judge to elicit evidence 
from each, any, or  all of the  enumerated sources. The trial judge 
may consider any information properly brought to his attention, 
but that  which he does consider must appear in the  record. State 
v. Sinclair, 301 N.C. 193, 270 S.E. 2d 418; State v. Dickens, 299 
N.C. 76, 261 S.E. 2d 183 (1980). 

Here the trial judge relied on the  prosecution's summary of 
the evidence, t o  which defendant stipulated. We have examined 
this summary in the record and find that  it provides a sufficient 
factual showing to  support defendant's plea of guilty t o  premedi- 
tated murder. The summary showed that  defendant and ]Keith 
Barts formed a plan to  rob the victim, that they broke into the 
victim's house, that  they both accosted and robbed the victim in 
the shed, that  the victim died of blunt trauma consisting of multi- 
ple blows to  the  skull, and that  defendant made a statement to 
police admitting his involvement. 

Although the summary does not specifically allege that  de- 
fendant was responsible for the  actual beating, under the prin- 
ciples of acting in concert one who enters into a common design 
for a criminal purpose is deemed a party to every criminal act 
done by others in furtherance of such design. State v. Westbrook, 
279 N.C. 18, 181 S.E. 2d 572 (19711, modified on other  ground.^, 408 
U S .  939'33 L.Ed. 2d 761 (1972). Thus, any acts alleged in the sum- 
mary which Keith performed in furtherance of the robbery and 
which tended to show premeditation and deliberation could prop- 
erly be imputed to  defendant. 

I t  is well settled that  premeditation and deliberation c'an be 
inferred from circumstances such as the brutality of the killing, 
the nature and number of the victim's wounds, and the dealing of 
lethal blows after the victim has already been felled. State v. 
Rasor, 319 N.C. 577, 356 S.E. 2d 328 (1987). The medical findings 
contained in the prosecution's summary tended to  show that mul- 
tiple injuries had been inflicted upon the victim in a particularly 
brutal and vicious beating. This provided sufficient evidence from 
which premeditation and deliberation could be inferred for the 
purposes of establishing a factual basis for defendant's plea. We 
therefore perceive no error in the judge's acceptance of defend- 
ant's plea of guilty to murder in the first degree. 
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[3] Defendant next contends that  the  trial court improperly ex- 
cluded evidence offered t o  explain the  circumstances of his par- 
ticipation in the  victim's death. Specifically defendant challenges 
the trial court's exclusion on hearsay grounds of those portions of 
defense witness Richard Lockemy's testimony and written state- 
ment which recounted Keith Barts' oral confession to his role in 
the murder. Lockemy had been involved with Keith and several 
others in the month-long planning stages of the Braxton robbery. 
His statement, handwritten and signed on 4 December 1983, de- 
tails the planning of the  crime and the reactions of key par- 
ticipants in its immediate aftermath. 

On direct examination, defense counsel asked Lockemy t o  re- 
count his conversation with Keith after the murder and to iden- 
tify and read his written statement. Upon objections by the s tate ,  
the trial judge excluded evidence of Keith's declarations. 

As the s ta te  points out, defendant neglected to  place in the  
record Lockemy's answers t o  the  questions propounded to  him on 
the witness stand. An exception t o  the  exclusion of evidence can- 
not be sustained where the record fails t o  show what the wit- 
ness's testimony would have been had he been permitted to  
testify. State v. Simpson, 314 N.C. 359, 334 S.E. 2d 53 (1985). Nor 
did defendant place Lockemy's written statement into the  record. 
However this Court, in its discretion pursuant t o  North Carolina 
Rule of Appellate Procedure 9(b)(5), allowed defendant's motion to  
amend the record on appeal so a s  to include the written state- 
ment. We will limit our remarks to the question of the  written 
statement's exclusion. 

The part of the statement pertinent t o  this appeal reads a s  
follows: 

I didn't see Keith Barts or Fireball until Sunday, 
November 20, 1983 the day the old man was found dead. That 
Sunday around lunch time Keith Barts came into the  trailer. 
Keith said, "I did that  last night." I said, "What a re  you talk- 
ing about?" Keith said, "I went t o  the old man's house and I 
think I killed him." I said, "God no you didn't kill him did 
you?" Keith Barts said tha t  he wasn't sure but t he  old man 
was strong. Keith said that  he kept beating the old man until 
the old man quit moving. Keith said the  old man kept saying, 
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"Oh God you a r e  going t o  kill me." Keith said he beat the old 
man with something rubber and a crow bar. 

Because defendant's sentencing hearing concluded on 7 June  
1984, and the North Carolina Rules of Evidence as  they are now 
codified did not come into effect until 1 July 1984, we must apply 
the evidentiary principles developed a t  common law. Declaraiions 
against penal interest were traditionally inadmissible in North 
Carolina, see S ta te  v. English, 201 N.C. 295, 159 S.E. 318 (:1931), 
until the landmark case of Sta te  v. Haywood, 295 N.C. 7091, 249 
S.E. 2d 429 (1978). In Haywood, this Court determined that  such 
declarations could be admitted a s  hearsay exceptions under cer- 
tain conditions. The first of these conditions is unavailability: 

(1) The declarant must be dead; beyond the jurisdiction 
of the  court and the reach of its process; suffering from in- 
firmities of body or mind which preclude his appearance as  a 
witness either by personal presence or by deposition; or ex- 
empt by ruling of the  court from testifying on the ground of 
self-incrimination. As a further condition of admissibili-ty, in 
an appropriate case, the party offering the declaration must 
show that  he has made a good-faith effort to  secure the at- 
tendance of the declarant. 

Id. a t  730, 249 S.E. 2d a t  442. 

In ruling that  the hearsay portions of the statement were in- 
admissible, the  trial judge noted tha t  "the defendant, through his 
attorney, has the  right to  subpoena any of these [declarants] to  
testify a t  this hearing. And the  Court will give the defendant 
clerical assistance and time and opportunity to  obtain any of 
those [declarants] t o  testify a t  this sentencing hearing." Defend- 
ant  made no effort to  demonstrate that  declarant Keith Barts, 
who was incarcerated in the s tate  prison system a t  the time of 
defendant's hearing, was unavailable to  testify, nor did he avail 
himself of the  opportunity to  subpoena Keith as  a witness. Under 
s tate  evidentiary rules, then, the  hearsay statements were prop- 
erly excluded. 

(41 However, our analysis does not end here. Defendant, while 
conceding that  the challenged portions of Lockemy's statement 
were inadmissible under hearsay rules, raises a federal corrstitu- 
tional issue under the due process clause of the fourteenth a~mend- 
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ment. Evidentiary rules which would normally apply a t  the guilt 
phase of a trial do not necessarily apply with equal force a t  a 
sentencing hearing. Evidentiary flexibility is encouraged in the 
serious and individualized process of life or death sentencing. 
State v. Pinch, 306 N.C. 1, 19 n.9, 292 S.E. 2d 203, 219 n.9, cert. 
denied, 459 U.S. 1056, 74 L.Ed. 2d 622 (19821, reh'g denied, 459 
U.S. 1189, 74 L.Ed. 2d 1031 (1983). The extent to which the rules 
of evidence may be relaxed within the dictates of due process is 
best resolved on a case-by-case basis. State v. Williams, 295 N.C. 
655, 249 S.E. 2d 709 (1978). An examination of key federal 
precedents leads us to the conclusion that under the facts of this 
case defendant's right to  a fair trial under the due process clause 
was violated by exclusion of the challenged evidence. 

The Supreme Court of the United States has addressed the 
tension between a defendant's due process rights and the strict 
application of a state's evidentiary rules in Chambers v. Mississip- 
pi, 410 U.S. 284, 35 L.Ed. 2d 297 (1973). Defendant Chambers, on 
trial for the murder of a police officer, proffered the testimony of 
three different witnesses to whom another man, Gable McDonald, 
had confessed to the crime. The trial judge excluded this testi- 
mony because it constituted hearsay in violation of the state evi- 
dence code. In reversing Chambers' conviction on the grounds 
that exclusion of the evidence had deprived him of a trial in ac- 
cord with fundamental standards of due process, the Supreme 
Court noted that McDonald's confessions bore persuasive assur- 
ances of trustworthiness because they were made spontaneously 
to close acquaintances shortly after the murder and were cor- 
roborated by some other evidence presented a t  trial. Under such 
circumstances, the Court held, "the hearsay rule may not be ap- 
plied mechanistically to defeat the ends of justice." Id. a t  302, 35 
L.Ed. 2d a t  313. 

The Supreme Court later applied the Chambers rationale to a 
sentencing hearing in a case very similar to the one now before 
us. In Green v. Georgia, 442 U.S. 95, 60 L.Ed. 2d 738 (1979) (per 
curiam), defendant Green and codefendant Moore were tried sepa- 
rately for the murder of Teresa Allen, and both were convicted 
and sentenced to death. Evidence during the guilt phase of 
Green's trial tended to show that he had acted either separately 
or in concert with Moore in the abduction, rape, and shooting 
death of the victim. At his sentencing hearing, Green attempted 
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to  introduce the testimony of Thomas Pasby, an acquaintance of 
Moore's, who would have testified that  Moore had admitted that  
he alone fired the fatal shots, contrary to the state's theory that  
both men had participated in the shooting. The trial judge exclud- 
ed the testimony because i t  constituted inadmissible hearsay un- 
der the s tate  evidence code. 

The Supreme Court, citing Chambers, held that  the hearsay 
evidence was relevant t o  an important sentencing issue and that  
its exclusion violated due process and denied Green a fair hear- 
ing. In reaching this result, the Court relied on certain circum- 
stances which indicated the statement's reliability: 

Moore made his statement spontaneously to  a close friend. 
The evidence corroborating the confession was ample, and in- 
deed sufficient t o  procure a conviction of Moore and a capital 
sentence. The statement was against interest, and there was 
no reason to  believe that  Moore had any ulterior motive in 
making it. Perhaps most important, the State  considered the 
testimony sufficiently reliable t o  use it against Moore, and to  
base a sentence of death upon it. 

442 U.S. a t  97, 60 L.Ed. 2d a t  741. 

We find Green to  be dispositive of this case. Under the 
criteria listed therein, Keith Barts' declarations bore suitable in- 
dicia of reliability under a due process standard. The declarations 
were decidedly against penal interest and were made sipon- 
taneously to his friend Lockemy shortly after the crime had oc- 
curred. Significantly, the s ta te  relied upon Lockemy's testimony 
as to the declarations a t  Keith's capital trial to  support its theory 
that  Keith alone had beaten the victim. See State v. Barts, 316 
N.C. 666, 343 S.E. 2d 828 (1986). Here, moreover, Lockemy wais on 
the witness stand and subject to cross-examination by the state. 

As in Green, the excluded evidence was highly relevant to 
the issue of punishment. Defendant, while admitting some level of 
participation in the crime, sought to establish that  he had not per- 
sonally administered the fatal beating and therefore was not de- 
serving of the death penalty for his part in the victim's demise. 
The state, on the other hand, presented some physical evidence 
tending to  contradict defendant's version of events and argued in 
closing that  defendant had been the sole perpetrator of the mur- 
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derous deeds. Keith's description of how he beat the  victim, lack- 
ing any mention of defendant's participation, would have tended 
to  corroborate defendant's story. The evidence might have been 
sufficient t o  tip the scales in favor of life imprisonment in the  
jury's assessment of t he  appropriate punishment. 

Given the  relevance of Lockemy's statement, the assurances 
of its trustworthiness, and the greater  latitude t o  be afforded in 
sentencing proceedings, we hold that  exclusion of the  Lockemy 
statement deprived defendant of a fair sentencing hearing. Under 
the facts of this case our hearsay rules must yield to  due process 
considerations. Defendant is entitled to  a new sentencing hearing 
on the murder conviction. Because we award defendant a new 
hearing, we need not address his remaining assignments of error  
as  to the  death sentence. 

We turn  now to defendant's assignments of error  with re- 
spect to noncapital sentencing. The trial judge found two factors 
in aggravation and no factors in mitigation on the  burglary and 
armed robbery charges. He consequently imposed sentences ex- 
ceeding the presumptive terms for both of these 0ffenses.l De- 
fendant maintains that  the  judge abused his discretion by failing 
to find certain mitigating factors which defendant claims were 
supported by the evidence. 

[S] Specifically, defendant argues that  the evidence was uncon- 
troverted as  to the statutory mitigating factor that  he voluntarily 
acknowledged wrongdoing in connection with the  offenses to  a 
law enforcement officer a t  an early stage of the  criminal process, 
N.C.G.S. 5 15A-1340.4(a)(2)(1). A defendant is entitled to a finding 
of this statutory mitigating factor if his confession is made prior 
to the issuance of a warrant or  information, the  return of a t rue  
bill of indictment or presentment, or prior to arrest,  whichever 
comes first. State v. Hayes,  314 N.C. 460, 334 S.E. 2d 471 (1985). 

The record shows that  defendant did not admit t o  his par- 
ticipation in the  crimes until 5 December 1983, after he was 
arrested and confronted with Keith Barts' statement t o  police im- 
plicating him in the beating of the victim. We have declined to  
establish a per se rule a s  to the  length of time which may elapse 

1. Defendant was sentenced to  the  presumptive term of three years on the  
charge of felonious larceny. He does not challenge this sentence. 
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between ar res t  and confession and still allow an accused the  bene- 
fit of the mitigating factor. Id. The existence of the mitigating fac- 
tor  was to  be determined in the  discretion of the  trial judge. A 
matter  committed t o  the  discretion of a trial court is not subject 
to  review except upon a showing of an abuse of discretion, High- 
way Commission v. Hemphill, 269 N.C. 535, 153 S.E. 2d 22 (191671, 
and a trial court may be reversed for an abuse of discretion only 
upon a showing that  i ts ruling was so arbitrary that  it could not 
have been the  result of a reasoned decision, State v. Wilson, 313 
N.C. 516, 330 S.E. 2d 450 (1985). 

One purpose of the mitigating factor is t o  allow a sentencing 
judge to  give some credit t o  a defendant who by early confession 
spares law enforcement officers expense and trouble which mi~ght 
otherwise be required to  resolve the crime. Another purpose is to  
allow a sentencing judge to  recognize that  the earlier one admits 
responsibility, the better one's chance of rehabilitation. State v. 
Brown, 314 N.C. 588, 336 S.E. 2d 388 (1985). Here the trial judge 
heard evidence as  to  the circumstances of defendant's confeslsion 
which could reasonably have led him to  the conclusion that  the  
mitigating factor should not be found in this case. According to  
the  testimony of Detective Alan Cates, defendant volunteered the 
information because "he got mad when we advised him that  Keith 
had made a statement. And a t  that time, he seemed, appeare~d to  
be mad a t  Keith Barts and made a statement to  us then." In the  
videotape of defendant's statement he was asked if he had ever 
considered going to  the police about the crime himself. He re- 
sponded that  "sooner or later" he might have contacted the au- 
thorities. From this evidence it may reasonably be inferred .that 
defendant would not have admitted responsibility had he not been 
arrested and confronted with the statement of another partici- 
pant in the crime. Under the circumstances, we cannot say .that 
the trial judge abused his discretion in failing to  find the 
mitigating factor. 

[6] Defendant also argues, and the  s tate  concedes, that  the 
evidence was uncontroverted as  to  his prolonged abuse of drugs 
and alcohol. Alcoholism or  drug  addiction, while not itself a 
statutorily enumerated mitigating factor, may properly be found 
to  mitigate an offense under the  rubric of the statutory factor 
contained in N.C.G.S. § 15A-1340.4(aN2)(d): "The defendant was 
suffering from a mental or physical condition that  was insufficient 
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t o  constitute a defense but significantly reduced his culpability 
for the offense." State  v. Ragland, 80 N.C. App. 496, 342 S.E. 2d 
532 (1986); State  v. Bynum, 65 N.C. App. 813, 310 S.E. 2d 388, 
disc. rev. denied, 311 N.C. 404, 319 S.E. 2d 275 (1984). The burden 
of proving that  the condition reduced his culpability is upon de- 
fendant. State  v. Jones, 309 N.C. 214, 306 S.E. 2d 451 (1983); S ta te  
v. Barranco, 73 N.C. App. 502, 326 S.E. 2d 903, cert. denied & ap- 
peal dismissed, 314 N.C. 118, 332 S.E. 2d 484 (1985). 

Here the evidence tended to  show that  Keith Barts and 
Fireball Holmes had explained their plan for robbing the victim, 
that  defendant understood this plan and agreed to  participate al- 
though he realized he could go back to prison, that  defendant at- 
tempted to disguise his identity during the crime by wearing a 
mask and using a false name, and that  defendant attempted to 
conceal the crime by disposing of the baseball bat and wallet and 
by burying the  stolen pistol. From this evidence the trial judge 
could properly conclude that  defendant's alcoholism and pro- 
longed drug abuse did not affect his presence of mind, his ability 
to appreciate the nature of his own actions, or his understanding 
that  his conduct was wrong. Under the circumstances we cannot 
say that  the trial judge abused his discretion in failing to  find 
that  defendant's alcoholism or drug abuse lessened his culpability 
for the offenses. Defendant has failed to  show error  in the sen- 
tencing hearing on the robbery and burglary charges. 

The result is: 

83CRS16651 -murder - death sentence vacated, remanded to  
Superior Court, Alamance County, for new sentencing hearing. 

83CRS16652- burglary in the second degree - no error. 

83CRS16653 - larceny - no error. 

83CRS16654- armed robbery - no error. 

Justice MEYER dissenting. 

The defendant did not preserve for the  record what the wit- 
ness Lockemy's proffered verbal testimony a s  t o  Keith Barts' 
statements t o  him would have been had he been allowed to testify 
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concerning those statements. For this reason, the  majority cor- 
rectly concludes tha t  we cannot sustain an exception to  t he  exclu- 
sion of the  proffered verbal hearsay testimony of Lockemy. Siiate 
v. Haywood, 295 N.C. 709, 249 S.E. 2d 429 (1978). 

I believe the  majority errs ,  however, in concluding that  the  
defendant's due process rights were violated by the  exclusion of 
the  written statement of what Lockemy had said tha t  Keith Barts 
had said t o  him. The majority's reliance on Chambers v. Mississip- 
pi, 410 U.S. 284, 35 L.Ed. 2d 297 (19731, is misplaced. In Chambers, 
the  defendant, in the  guilt phase, proffered the  live testimony of 
three witnesses to  whom another man had confessed to  the  crime 
with which the  defendant was charged. The trial judge exclu~ded 
the live testimony as  hearsay in violation of t he  state's eviclen- 
tiary code which prohibited a party from impeaching his own wit- 
ness. The United States  Supreme Court properly reversed the 
conviction because the  state's evidentiary rule impinged ulpon 
the defendant's right to  a fair trial. Had the live testimony of the  
three witnesses in Chambers been admitted, those witnesses 
would have been subject to  cross-examination to  test  the  veracity 
of their statements concerning the  confession made to  them by 
the  third party. 

Likewise, in Green v. Georgia, 242 U.S. 95, 60 L.Ed. 2d 738 
(1979) (a per curiam opinion), upon which the majority also relies 
and, indeed, finds dispositive of this case, the  proffered evidence 
was also live testimony as  opposed to  a written statement. In 
Green, a s  in Chambers, the  live witnesses would have been sub- 
ject t o  cross-examination t o  test  their veracity. 

In t he  case a t  bar, defense counsel attempted to  have 
Lockemy testify a s  to  the  written statement in question, but the 
trial judge sustained the  State's objection on the  grounds that  the 
written statement (like t he  proffered oral statements of Lockemy) 
was hearsay. The trial judge so severely sanitized the  statement 
that  defense counsel apparently felt tha t  i ts introduction would 
have accomplished nothing. Because Lockemy was on the  stand, I 
would have no difficulty with the  result reached in this particular 
case if the  majority opinion required the  trial judge to  allow the 
S ta te  to  cross-examine him concerning the written hearsay state- 
ment. The majority does not so restrict i ts holding. On retrial, 
this same statement might be offered through Lockemy without 
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the  trial judge permitting Lockemy t o  be cross-examined concern- 
ing the  statement. Likewise, under the  majority opinion, Lock- 
emy's written s tatement  might be admitted through the  auspices 
of the officer obtaining i t  without Lockemy being cross-examined 
or without Lockemy even being present though otherwise avail- 
able t o  testify. 

So long a s  the  witness who gives t he  written s tatement  con- 
taining the  hearsay is subject t o  cross-examination, the  interests 
of justice a r e  properly served. Upon cross-examination, the  wit- 
ness who gives (or gave) t he  statement containing the hearsay 
may very well repudiate t he  proffered s tatement  as  untrue or  
even deny having made it. If the  witness gives the  hearsay state- 
ment or testifies precisely t o  t he  contents of a prior written hear- 
say statement, his demeanor may convince a sentencing judge (or 
the  jury in a capital case) tha t  the  s tatement  and the  live testi- 
mony a re  untrue. 

Because the  majority opinion gives no assurance that  Lock- 
emy's written statement containing the hearsay can be introduced 
by way of Lockemy's testimony only if Lockemy is subject t o  
cross-examination, or  otherwise condition its introduction upon 
the availability of Lockemy for cross-examination concerning the  
statement, I cannot join the  majority opinion. 

STATE OF NORTH CAROLINA v. JOHN FORREST 

No. 705A86 

(Filed 2 December 1987) 

1. Homicide 1 24.1 - shooting terminally ill parent -instructions on malice 
In a murder prosecution where defendant had shot and killed his in- 

curably and terminally ill father, the trial court did not e r r  by instructing the  
jury that  it could infer from the use of a deadly weapon that  the killing was 
unlawful and committed with malice, and did not instruct the jury that  malice 
should be presumed. 

2. Homicide 8 27.1 - shooting of terminally ill parent- instructions - heat of pas- 
sion doctrine 

In a murder prosecution arising from defendant's shooting of his terminal- 
ly ill father, the trial court's instruction on malice was not incomplete in that  it 
failed to  define "just cause, excuse, or justification." The "heat of passion" doc- 
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t r ine is meant  to  reduce murder t o  manslaughter where defendant kills with- 
out  premeditation and deliberation and without malice, but  under the  heat of 
passion suddenly aroused which makes t h e  mind temporarily incapable c~f re- 
flection. This defendant, though clearly upset by his father's condition, indi- 
cated by his actions and his s tatements tha t  his crime was premeditated and 
deliberate. 

3. Homicide @ 23.1 - instructions -definition of malice 
The trial judge did not e r r  in i t s  instruction on malice in a first degree 

murder prosecution by failing t o  explicitly and specifically qualify the  par- 
ticular definition of malice a s  "that condition of mind tha t  prompts a person t o  
take t h e  life of another intentionally" with the  phrase "without just cause, ex- 
cuse or justification." The instruction given was consistent with the  N.C. Pat-  
t e rn  J u r y  Instructions, has been approved by the  Supreme Court on numerous 
occasions, and is in essence t h e  same a s  tha t  which defendant argues. 

4. Homicide @ 18.1 - killing of terminally ill parent -evidence of premeditation 
and deliberation - sufficient 

There  was sufficient evidence of premeditation and deliberation to  submit 
a first degree murder charge t o  the  jury where it was clear tha t  the  seriously 
ill deceased did nothing t o  provoke defendant's action; the  deceased was lying 
helpless in a hospital bed when defendant shot him four separate times; de- 
fendant's revolver was a five-shot single-action gun which had to  be cocked 
each time before it could be fired; although defendant testified tha t  he always 
carried t h e  gun in his job a s  a truck driver, he was not working on the  day in 
question; and defendant s tated after  the  incident tha t  he had thought about 
putting his father out  of his misery because he knew he was suffering, that  he 
had promised his father t h a t  he would not let him suffer, and tha t  he coulcl not 
s tand to  see his father suffer any more. 

5. Criminal Law @ 122.2 - divided jury - inquiry into division - additional insltruc- 
tions - no error 

The trial court did not e r r  in a murder prosecution by inquiring into the  
numerical division of t h e  jury or  in i ts  instructions to  the  jury about 
deliberating toward a verdict where the  inquiry and instructions were not 
coercive when viewed in the  totality of the  circumstances. 

Chief Just ice EXUM dissenting. 

BEFORE Cornelius, J., and a jury a t  the 30 June 1986 Special 
Criminal Session of Superior Court, MOORE County, defendant 
was convicted of first-degree murder. From that  conviction and 
the subsequent imposition of a sentence of life imprisonment en- 
tered by Judge  Cornelius,  defendant appeals as  of right pursuant 
to N.C.G.S. 5 7A-27(a). Heard in the Supreme Court 13 October 
1987. 
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Lacy H. Thornburg, Attorney General, by William P. Hart, 
Assistant Attorney General, for the State. 

Van Camp, Gill, Bryan & Webb, P.A., by James R. Van 
Camp, for defendant-appellant. 

MEYER, Justice. 

Defendant was convicted of the first-degree murder of his 
father, Clyde Forrest.  The Sta te  having stipulated before trial t o  
the absence of any statutory aggravating factors under N.C.G.S. 
5 15A-2000, the  case was tried a s  a noncapital case, and defend- 
ant  was sentenced accordingly to  life imprisonment. In his appeal 
to this Court, defendant brings forward three assignments of er- 
ror relative to  the guilt-innocence phase of his trial. Having con- 
sidered the entire record and each of these assignments in turn, 
we find no error  in defendant's trial. We therefore leave undis- 
turbed defendant's conviction and life sentence. 

The facts of this case are  essentially uncontested, and the 
evidence presented a t  trial tended to  show the following series of 
events. On 22 December 1985, defendant John Forrest  admitted 
his critically ill father, Clyde Forrest,  Sr., t o  Moore Memorial 
Hospital. Defendant's father, who had previously been hospita- 
lized, was suffering from numerous serious ailments, including 
severe heart disease, hypertension, a thoracic aneurysm, numer- 
ous pulmonary emboli, and a peptic ulcer. By the morning of 23 
December 1985, his medical condition was determined to be un- 
treatable and terminal. Accordingly, he was classified as  "No 
Code," meaning that  no extraordinary measures would be used to 
save his life, and he was moved to a more comfortable room. 

On 24 December 1985, defendant went to the hospital t o  visit 
his ailing father. No other family members were present in his 
father's room when he arrived. While one of the nurse's assist- 
ants  was tending to his father, defendant told her, "There is no 
need in doing that. He's dying." She responded, "Well, I think 
he's better." The nurse's assistant noticed tha t  defendant was 
sniffing a s  though crying and that  he kept his hand in his pocket 
during their conversation. She subsequently went t o  get  the 
nurse, 

When the nurse's assistant returned with the nurse, defend- 
ant once again stated his belief that  his father was dying. The 
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nurse tried to  comfort defendant, telling him, "I don't think your 
father is a s  sick a s  you think he is." Defendant, very upset, 
responded, "Go t o  hell. I've been taking care of him for year!;. I'll 
take care of him." Defendant was then left alone in the room with 
his father. 

Alone a t  his father's bedside, defendant began to  cry and to  
tell his father how much he loved him. His father began to  cough, 
emitting a gurgling and rattling noise. Extremely upset, defend- 
ant  pulled a small pistol from his pants pocket, put it to  his 
father's temple, and fired. He subsequently fired three more 
times and walked out into the  hospital corridor, dropping the gun 
t o  the  floor just outside his father's room. 

Following the  shooting, defendant, who was crying and upset, 
neither ran nor threatened anyone. Moreover, he never denied 
shooting his father and talked openly with law enforcement of- 
ficials. Specifically, defendant made the  following oral statemlents: 
"You can't do anything to  him now. He's out of his suffering." "I 
killed my daddy." "He won't have t o  suffer anymore." "I know 
they can burn me for it, but my dad will not have t o  suffer any- 
more." "I know the  doctors couldn't do it, but I could." "I prom- 
ised my dad I wouldn't let him suffer." 

Defendant's father was found in his hospital bed, with several 
raised spots and blood on the  right side of his head. Blood and 
brain tissue were found on the  bed, the floor, and the  wall. 
Though defendant's father had been near death a s  a result of his 
medical condition, the exact cause of the deceased's death was 
determined t o  be the four point-blank bullet wounds t o  his head. 
Defendant's pistol was a single-action .22-calibre five.-shot 
revolver. The weapon, which had t o  be cocked each time it was 
fired, contained four empty shells and one live round. 

A t  the  close of the evidence, defendant's case was submitted 
to  the  jury for one of four possible verdicts: first-degree murder, 
second-degree murder, voluntary manslaughter, or not guilty. 
After a lengthy deliberation, the jury found defendant guilty of 
first-degree murder. Judge Cornelius accordingly sentenced de- 
fendant t o  the  mandatory life term. 

Defendant assigns three specific errors  relative to  his convic- 
tion a t  trial: first, that  the trial court committed reversible error  
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in its instruction to the jury concerning the issue of malice; sec- 
ond, that  the trial court committed reversible error  in its submis- 
sion of the first-degree murder charge to  the jury because there  
was insufficient evidence of premeditation and deliberation; third 
and finally, that  the trial court committed reversible error  when, 
during jury deliberation, i t  inquired into the jury's numerical divi- 
sion and subsequently instructed the jury about deliberating 
toward a verdict. We deal with each assignment of error  in turn. 

[I] In his first assignment of error, defendant asserts that  the 
trial court committed reversible error  in its instruction to  the 
jury concerning the issue of malice. Defendant makes three specif- 
ic arguments in support of his position on this assignment of er- 
ror. First,  s tates  defendant, the instruction permitting an 
inference of malice from the  use of a deadly weapon on these par- 
ticular facts constituted an impermissible shift of the burden of 
persuasion on the issue of malice to  defendant. Second, continues 
defendant, the trial court erred in giving incomplete instructions 
on the element of malice and in thereby improperly suggesting 
that  the mitigating evidence presented a t  trial neither negated 
malice nor showed heat of passion. Third, concludes defendant, 
the trial court erred more generally in giving instructions on 
malice which were simply erroneous and misleading. We find each 
of defendant's arguments unpersuasive, and we therefore over- 
rule this assignment of error. 

On the issue of malice, the trial court consistently instructed 
the jury a s  follows: 

Malice means not only hatred, ill-will or spite, a s  i t  is or- 
dinarily understood; t o  be sure that's malice. But i t  also 
means that  condition of the mind that  prompts a person to  
take the life of another intentionally, or to intentionally in- 
flict serious bodily harm which proximately results in his 
death without just cause, excuse or justification. 

If the State  proves beyond a reasonable doubt that  the 
defendant killed the victim with a deadly weapon, or inten- 
tionally inflicted a wound upon the victim with a deadly 
weapon that  proximatley [sic] caused the victim's death you 
may infer, first, that  the killing was unlawful. Second, tha t  it 
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was done with malice. But you are  not compelled t o  do so. 
You may consider this, along with all other facts and cir- 
cumstances in determining whether the killing was unlawful 
and whether it was done with malice. 

I charge that  it is not a legal defense to  the offense of 
murder if the defendant, John Forrest,  a t  the time of the 
shooting believed his father, Clyde Forrest,  to  be terminally 
ill or in danger of immediate death. But you may consider 
such belief in determining whether the killing was done with 
malice. 

I t  is this instruction to  which defendant now assigns error  

Defendant first argues that,  on the particular facts of this 
case, the trial court's instruction permitting an inference of 
malice from the use of a deadly weapon improperly shifted the 
burden of persuasion on the issue of malice t o  defendant. Hyere, 
claims defendant, where the facts presented tended t o  show a 
distraught son who wanted merely to  end his father's suffering, 
the evidence in fact negated the element of malice. According to  
defendant, there was no rational connection here between the fact 
proved (intentional use of a dangerous weapon) and the  fact in- 
ferred (malice). Therefore, concludes defendant, use of an in- 
ference under these circumstances was tantamount to shifting the 
burden of persuasion to defendant, because first, the jury war; en- 
couraged to  draw the inference regardless of any other evidence 
presented, and second, it was told, in effect, that  the inference 
could not be overcome-that the direct evidence was not a "legal 
defense." We cannot agree. 

The instruction employed by the  trial court is in accord with 
the North Carolina Pat tern Ju ry  Instructions and with extensive 
North Carolina case law. S e e  S t a t e  v. Reynolds,  307 N.C. 184, 297 
S.E. 2d 532 (1983); S ta te  v. Patterson, 297 N.C. 247, 254 S.E. 2d 
604 (1979). Significantly, the trial court did not instruct the jury 
that  malice should be presumed.  On the contrary, the trial court 
instructed the  jury that  it "may  infer" that  the killing was 
unlawful and committed with malice, but that  it was not com- 
pelled to  do so. The trial court properly instructed the jury that  
it should consider this permissive inference along with all the 
other facts and circumstances, including defendant's belief that  
his father was terminally ill or in danger of immediate death, in 
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deciding whether the State  had proven malice beyond a reasona- 
ble doubt. Defendant's first argument therefore lacks merit. 

[2] Defendant argues second that  the trial court erred in giving 
incomplete instructions on the issue of malice, thereby improperly 
suggesting that  any mitigating evidence presented did not negate 
malice or show heat of passion. While conceding that  the instruc- 
tion here was technically correct, defendant claims that  i t  was 
nevertheless inadequate and misleading in that  i t  failed to define 
what was meant by the phrase "just cause, excuse or justifica- 
tion." According to  defendant, there is abundant evidence in the 
record that,  upon seeing his father a t  the hospital, he was over- 
whelmed by the futile, horrible suffering before him and that,  in a 
highly emotional state, he killed to  bring relief t o  the man he 
deeply loved. The jury instruction employed by the trial court, 
concludes defendant, because i t  did not instruct on heat of pas- 
sion, for all intents and purposes precluded the jury from con- 
sidering these critical facts in mitigation of the offense. We do not 
agree with defendant, and we hold that  a heat of passion jury in- 
struction on facts such as those of the case a t  bar is improper. 

In essence, defendant asks this Court to hold that  his ex- 
treme distress over his father's suffering was adequate provo- 
cation, a s  in the "heat of passion" doctrine, t o  negate the malice 
element required for a murder conviction. Our Court has held on 
numerous occasions that,  under certain circumstances, one who 
kills another human being in the "heat of passion," produced by 
adequate provocation sufficient to negate malice, is guilty of 
manslaughter rather  than murder. State  v. Robbins, 309 N.C. 771, 
309 S.E. 2d 188 (1983); S ta te  v. Jones, 299 N.C. 103, 261 S.E. 2d 1 
(1979). A killing in the "heat of passion" on sudden and adequate 
provocation means a killing without premeditation under the in- 
fluence of a sudden passion which renders the mind incapable of 
cool reflection. State  v. Jones, 299 N.C. 103, 261 S.E. 2d 1; S ta te  v. 
Jennings, 276 N.C. 157, 171 S.E. 2d 447 (1970). 

Significantly, our Court has narrowly construed the require- 
ment under the "heat of passion" doctrine that  provocation be 
adequate and reasonable. We have held, for example, that  mere 
words or  insulting language, no matter how abusive, can never be 
adequate provocation and can never reduce murder t o  manslaugh- 
te r  under the "heat of passion" doctrine. S ta te  v. McCray, 312 
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N.C. 519, 324 S.E. 2d 606 (1985); State v. Montague, 298 N.C. 752, 
259 S.E. 2d 899 (1979). We have held as  adequate provocation an 
assault or  threatened assault, State v. Montague, 298 N.C. 752, 
259 S.E. 2d 899; State v. Williams, 296 N.C. 693, 252 S.E. 2d 739 
(19791, and the discovery of the deceased spouse and a paramour 
in the act of intercourse, State v. Ward, 286 N.C. 304, 210 S.Ek 2d 
407, vacated in part 428 U.S. 903, 49 L.Ed. 2d 1207 (1974). 

We are  unwilling to  hold that,  as  in the case a t  bar, wlhere 
defendant kills a loved one in order to end the deceased's suffer- 
ing, adequate provocation to  negate malice is necessarily present. 
The "heat of passion" doctrine is meant to reduce murder t o  
manslaughter when defendant kills without premeditation and de- 
liberation and without malice, but rather  under the influence of 
the heat of passion suddenly aroused which renders the mind 
temporarily incapable of cool reflection. State v. Jones, 299 N.C. 
103, 261 S.E. 2d 1. Here, irrefutable proof of premeditation and 
deliberation is clearly present. This defendant, though clearly 
upset by his father's condition, indicated by his actions and his 
statements that  his crime was premeditated and deliberate. 

The instruction employed by the trial court was correct, and 
we reject this second of defendant's arguments that the jury in- 
structions constitute reversible error. 

[3] Defendant argues third that  the trial court committed1 re- 
versible error  in giving instructions on the issue of malice which 
were erroneous and generally misleading. Defendant's objection 
here is essentially a grammatical one and is directed a t  that por- 
tion of the jury instruction which reads as  follows: 

[Malice] also means that  condition of the mind that  prompts a 
person to take the life of another intentionally, . . . without 
just cause, excuse or justification. 

The trial court, argues defendant, failed to explicitly and specifi- 
cally qualify the particular definition of malice a s  "that condition 
of the mind that  prompts a person to  take the life of another in- 
tentionally" with the important phrase "without just cause, ex- 
cuse or  justification." This, claims defendant, almost certainly led 
the jury to conclude that the intentional shooting alone r e q ~ ~ i r e d  
them to find malice, despite any evidence to the contrary. The 
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trial court, adds defendant, should have defined malice in its in- 
struction a s  follows: 

That condition of the mind which prompts a person, 
without just cause, excuse or justification t o  take  the  life of 
another intentionally 

to  intentionally inflict serious bodily harm which prox- 
imately results in his death. 

We do not agree, and we therefore decline defendant's invita- 
tion to adopt a new jury instruction concerning the issue of 
malice. The instruction employed by the trial court is consistent 
with the North Carolina Pat te rn  Jury  Instructions and is t he  very 
instruction we have previously expressly approved on numerous 
occasions. S ta te  v. Reynolds, 307 N.C. 184, 297 S.E. 2d 532; S ta te  
v. Patterson, 297 N.C. 247, 254 S.E. 2d 604. Moreover, the instruc- 
tion used a t  trial is, on its face, in essence the same a s  that  for 
which defendant argues. Defendant's third argument in support of 
this assignment of error  is without merit, and the assignment as  a 
whole is hereby overruled. 

[4] In his second assignment of error, defendant asserts  that  the 
trial court committed reversible error  in denying his motion for 
directed verdict as  t o  the  first-degree murder charge. Specifically, 
defendant argues that  the  trial court's submission of the first- 
degree murder charge was improper because there  was insuffi- 
cient evidence of premeditation and deliberation presented a t  
trial. We do not agree, and we therefore overrule defendant's 
assignment of error. 

We recently addressed this very issue in the  case of S ta te  v. 
Jackson, 317 N.C. 1, 343 S.E. 2d 814 (1986). Our analysis of the  
relevant law in that  case is instructive in the case a t  bar: 

Before the  issue of a defendant's guilt may be submitted 
to the jury, the trial court must be satisfied that  substantial 
evidence has been introduced tending to  prove each essential 
element of the  offense charged and that  the defendant was 
the perpetrator. S ta te  v. Hamlet, 312 N.C. 162, 321 S.E. 2d 
837 (1984); State  v. Powell, 299 N.C. 95, 261 S.E. 2d 114 (1980). 
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Substantial evidence must be existing and real, but need not 
exclude every reasonable hypothesis of innocence. Stale v. 
Williams, 308 N.C. 47, 301 S.E. 2d 335, cert. denied, 464 U.S. 
865, 78 L.Ed. 2d 177, reh'g denied, 464 U.S. 1004, 78 L.Etl. 2d 
704 (1983). In considering a motion to dismiss, the trial court 
must examine the evidence in the light most favorable to the 
State, and the State  is entitled to every reasonable intend- 
ment and inference to be drawn therefrom. State v. Hamlet, 
312 N.C. 162, 321 S.E. 2d 837; State v. Bright, 301 N.C. 243, 
271 S.E. 2d 368 (1980). Contradictions and discrepancies in the 
evidence are  for the jury to  resolve and do not warrant. dis- 
missal. State v. Brown, 315 N.C. 40, 337 S.E. 2d 808 (1985); 
State v. Powell, 299 N.C. 95, 261 S.E. 2d 114. 

First-degree murder is the intentional and unlawful kill- 
ing of a human being with malice and with premeditation and 
deliberation. State v. Fleming, 296 N.C. 559, 251 S.E. 2dl 430 
(1979); N.C.G.S. 9 14-17 (1981 and Cum. Supp. 1985). Prernedi- 
tation means that  the act was thought out beforehand for 
some length of time, however short, but no particular amount 
of time is necessary for the mental process of premeditation. 
State v. Brown, 315 N.C. 40, 337 S.E. 2d 808; State v. M:yers, 
299 N.C. 671, 263 S.E. 2d 768 (1980). Deliberation means an in- 
tent  to kill, carried out in a cool s tate  of blood, in furtherance 
of a fixed design for revenge or to accomplish an unlawful 
purpose and not under the influence of a violent passion, sud- 
denly aroused by lawful or just cause or legal provocation. 
State v. Hamlet, 312 N.C. 162, 321 S.E. 2d 837; State v. Llush, 
307 N.C. 152, 297 S.E. 2d 563 (1982). The phrase "cool state of 
blood" means that  the defendant's anger or emotion must not 
have been such as to overcome his reason. State v. Myers, 
299 N.C. 671, 263 S.E. 2d 768. 

Premeditation and deliberation relate to mental Iproc- 
esses and ordinarily a re  not readily susceptible to proof by 
direct evidence. Instead, they usually must be proved by cir- 
cumstantial evidence. State v. Buchanan, 287 N.C. 408, 215 
S.E. 2d 80 (1975). Among other circumstances to be consid- 

;I Ion ered in determining whether a killing was with premedit t '  
and deliberation are: (1) want of provocation on the part of 
the deceased; (2) the conduct and statements of the defendant 
before and after the killing; (3) threats and declarations of the 
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defendant before and during the course of the occurrence giv- 
ing rise t o  the death of the deceased; (4) ill-will or previous 
difficulty between the parties; (5) the dealing of lethal blows 
after the deceased has been felled and rendered helpless; and 
(6) evidence that  the killing was done in a brutal manner. 
State v. Brown, 315 N.C. 40, 337 S.E. 2d 808; State v. 
Williams, 308 N.C. 47, 301 S.E. 2d 335, cert. denied, 464 U S .  
865, 78 L.Ed. 2d 117, reh'g denied, 464 U.S. 1004, 78 L.Ed. 2d 
704. We have also held that  the nature and number of the 
victim's wounds is a circumstance from which premeditation 
and deliberation can be inferred. State v. Bullard, 312 N.C. 
129, 322 S.E. 2d 370 (1984); State v. Brown, 306 N.C. 151, 293 
S.E. 2d 569, cert. denied, 459 U S .  1080, 74 L.Ed. 2d 642 
(1982). 

Jackson, 317 N.C. a t  22-23, 343 S.E. 2d a t  827. 

As in Jackson, we hold in the present case that  there was 
substantial evidence that  the killing was premeditated and delib- 
erate  and that  the trial court did not e r r  in submitting to  the jury 
the question of defendant's guilt of first-degree murder based 
upon premeditation and deliberation. Here, many of the circum- 
stances that  we have held to  establish a factual basis for a finding 
of premeditation and deliberation are  present. I t  is clear, for ex- 
ample, that  the seriously ill deceased did nothing to  provoke de- 
fendant's action. Moreover, the deceased was lying helpless in a 
hospital bed when defendant shot him four separate times. In ad- 
dition, defendant's revolver was a five-shot single-action gun 
which had to  be cocked each time before i t  could be fired. In- 
terestingly, although defendant testified that  he always carried 
the gun in his job as a truck driver, he was not working on the  
day in question but carried the gun to the hospital nonetheless. 

Most persuasive of all on the issue of premeditation and 
deliberation, however, a re  defendant's own statements following 
the incident. Among other things, defendant s tated that  he had 
thought about putting his father out of his misery because he 
knew he was suffering. He stated further that  he had promised 
his father that  he would not let him suffer and that,  though he 
did not think he could do it, he just could not stand to  see his 
father suffer any more. These statements, together with the oth- 
e r  circumstances mentioned above, make i t  clear that  the trial 
court did not e r r  in submitting to  the jury the issue of first- 
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degree murder  based upon premeditation and deliberation. Ac- 
cordingly, defendant's second assignment of e r ror  is overruled. 

[5] In his third assignment of error ,  defendant asser ts  tha t  t he  
trial court committed reversible e r ror  when i t  inquired into the  
numerical division of t he  deliberating jury and when it  subse- 
quently instructed the jury about deliberating toward a verdict. 
Defendant claims tha t  the  trial  court's actions taken in context 
were sufficiently coercive of t he  jury as t o  deny him a fair trial. 
We have recently addressed this very issue in a similar casle, and 
we simply do not agree. 

During i ts  deliberation a t  trial, the  jury returned t o  the  
courtroom on several occasions with a specific question. On one 
such occasion, t he  exchange between the  trial  court and the  jury 
proceeded as  follows: 

[COURT]: Mrs. Kelly, as Foreperson of the  jury, you have 
submitted a question t o  t he  Court. You have indicated tha t  
you a r e  unable a t  this time t o  come t o  a unanimous decision. 
You would like the  Court t o  advise you. Is  tha t  your ques- 
tion? 

FOREPERSON: Yes, sir. 

COURT: Listen very carefully t o  what I ask you. 1"m go- 
ing t o  ask you the numerical division. I don't want you t o  tell 
me which way; just tell me the  division numberwise the way 
the  jury is now constituted. 

FOREPERSON: You mean in numbers? 

COURT: Yes, ma'm [sic]. 

FOREPERSON: Eleven t o  one. 

COURT: And has tha t  number remained the same 
throughout t he  proceedings, or has i t  shifted from time to  
time? 

FOREPERSON: No, sir. I t  has been constant. 

COURT: Members of t he  jury, your Foreperson has in- 
dicated tha t  you've been unable t o  reach a verdict art this 
particular point. The Court wants t o  emphasize t he  fact tha t  
i t  is your duty t o  do whatever you can t o  reach a verdict 
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in this matter.  You should reason the  matter  over together 
a s  reasonable men and women and t o  reconcile your differ- 
ences if you can without the  surrendering of your conscien- 
tious convictions. But no juror should surrender his honest 
conviction as  t o  t he  weight or effect of t he  evidence solely 
because of t he  opinion of a fellow juror, o r  for the  mere pur- 
pose of returning a verdict. The Court will now let you re- 
tu rn  t o  the  jury room t o  continue with your deliberations, 
and when you've reached a unanimous verdict- please see if 
you can reach a unanimous verdict. If you can please knock 
on the  door. 

I t  was this inquiry and instruction by the trial court to  which de- 
fendant now assigns error.  

The disposition of defendant's assignment of error  is con- 
trolled by our recent decision in the  very similar case of S ta te  v. 
Busse y, 321 N.C. 92, 361 S.E. 2d 564 (1987). There, a s  here, defend- 
ant  challenged the  trial court's inquiry into the  numerical division 
of the  deliberating jury and its instruction concerning deliber- 
ating further toward a verdict. In Bussey, we reaffirmed our 
holding in S ta te  v. Fowler, 312 N.C. 304, 322 S.E. 2d 389 (19841, 
that  such cases a re  to  be decided by employing a totality of the  
circumstances test.  Bussey, 321 N.C. 92, 361 S.E. 2d 564. 
Therefore, the  proper analysis here is whether, upon considera- 
tion of the  totality of the  circumstances, the  inquiry and instruc- 
tion of the  trial court were unduly coercive. 

As in Bussey, we hold here that,  when viewed in the  totality 
of the  circumstances, t he  challenged inquiry and instruction were 
not coercive of the  jury's verdict. Our exact analysis in Bussey is 
appropriate in the  case a t  bar as  well: 

The record shows tha t  the  presiding judge made i t  perfectly 
clear from the  outset that  he did not wish t o  be told whether 
the  majority favored guilt or innocence. He was a t  all times 
respectful of the  jury, never impugning its efforts or threat- 
ening it with being held for unreasonable periods of time to  
accomplish a unanimous verdict. The judge was confronted 
with a report of deadlock . . . . He properly exercised his 
discretion to  hold the jurors to  their duty t o  deliberate 
thoroughly together before concluding that  they were indeed 
unable to  agree. The judge's additional instructions in re- 
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sponse t o  t he  first inquiry of t he  jury hew closely t,o t he  
language of N.C.G.S. 5 15A-1235. They a re  notable for the  
balance he achieved between recalling the  jurors to  their 
duty t o  deliberate fully and reminding them tha t  their duty 
also required them t o  stand fast for their convictions af ter  
full reflection. Nor is there  t he  slightest reference in his 
remarks t o  burdens on the  administration of justice, t o  
wasted court resources, or t o  t he  necessity of empanelling 
another jury in the  event of a mistrial. The trial judge's in- 
structions and remarks were well within t he  rules estab- 
lished in S ta te  v. Fowler, 312 N.C. 304, 322 S.E. 2d 389, and 
Sta te  v. Alston, 294 N.C. 577, 243 S.E. 2d 354 (1978). 

Id. a t  97, 361 S.E. 2d a t  567. 

In oral argument, defendant placed particular emphasis upon 
the final two sentences of t he  trial court's instruction t o  the jury, 
claiming that  this amounted t o  pleading by the  court that  the  
jury reach a verdict. Specifically, t he  court concluded i ts  instruc- 
tion t o  the  jury a s  follows: 

The Court will now let you return to  the  jury room t o  con- 
tinue with your deliberations, and when you've reached a 
unanimous verdict -please see if you can reach a unanimous 
verdict. If you can please knock on the  door. 

Assuming, arguendo, a s  defendant argues, tha t  these two 
sentences, if taken out of context, might be considered of ques- 
tionable propriety, we find that ,  in the  context of the  court's total 
instruction and, in particular, of i ts  admonishment to  the jury 
that  no juror should surrender any conscientious convictions, this 
passage is not coercive and does not constitute error  in the  
court's instructions. 

In conclusion, having reviewed the  record and each of dlefend- 
ant's assignments of error ,  we find that  defendant had a fair trial, 
free of prejudicial error. Accordingly, we leave undisturbed de- 
fendant's conviction of the  first-degree murder of Clyde Forrest 
and his sentence of life imprisonment. 

No error.  
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Chief Justice EXUM dissenting. 

Almost all would agree that  someone who kills because of a 
desire t o  end a loved one's physical suffering caused by an illness 
which is both terminal and incurable should not be deemed in law 
as culpable and deserving of the same punishment a s  one who 
kills because of unmitigated spite, hatred or  ill will. Yet the  
Court's decision in this case essentially says there is no legal 
distinction between the two kinds of killing. Our law of homicide 
should not be so roughly hewn as  t o  be incapable of recognizing 
the difference. I believe there a re  legal principles which, when 
properly applied, draw the desirable distinction and that  both the 
trial court and this Court have failed to recognize and apply 
them. 

The difference, legally, between the two kinds of killings 
hinges on the element of malice, the  former being without, and 
the latter with, malice. The absence of malice, however, does not 
mean the killing is justified or excused so as  not t o  be unlawful; i t  
means simply that  the killing is mitigated so a s  not t o  be murder 
but manslaughter. Our cases have traditionally recognized the dis- 
tinction between mitigation and excuse in the law of homicide. 
S ta te  v. Hankerson, 288 N.C. 632, 220 S.E. 2d 575 (19751, and cases 
therein cited and discussed. 

The error  in the trial court's instructions stems from the 
failure t o  recognize this difference between mitigation and ex- 
cuse. The trial court instructed that  malice was "that condition of 
mind that  prompts a person to  take the life of another intentional- 
ly . . . without just cause, excuse or justification." This instruc- 
tion, correct insofar a s  i t  goes, is incomplete. The trial court 
should have added "and without mitigation." 

Failure to  include circumstances in mitigation a s  capable of 
rebutting malice, in effect, precluded the jury from considering a t  
all defendant's reasons for killing his father on the issue of 
whether he acted with malice. The instructions were that  only 
matters which excused the killing altogether were sufficient t o  
rebut  the  element of malice. The trial court then told the jury 
that defendant's reasons for killing his father would not excuse 
the killing, saying, 
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I charge tha t  it is not a legal defense t o  t he  offense of 
murder if t he  defendant, John Forrest,  a t  t he  time of t he  
shooting believed his father,  Clyde Forrest,  t o  be terminally 
ill o r  in danger of immediate death. 

Although the  trial  court followed this immediately with, "Butt you 
may consider such belief in determining whether t he  killinf, r was 
done with malice," he gave t he  jury no theory by which the  cir- 
cumstances might in law rebut  t he  inference of malice .which 
arose from the  intentional killing with a deadly weapon. I[n es- 
sence this instruction was superfluous because the  jury had 
already been told tha t  only legal defenses, a s  opposed t o  circum- 
stances in mitigation, could be considered on t he  issue of malice. 
A t  best t he  instructions were conflicting on t he  crucial element in 
t he  case. Ordinarily this kind of e r ror  calls for a new trial. State 
v. Parrish, 275 N.C. 69, 165 S.E. 2d 230 (1969). 

The jury's confusion concerning t he  malice instructions is 
revealed by their three requests tha t  t he  trial  court repeat them 
and t he  trial  court's finally submitting them to  t he  jury in 
writing. 

For this error  in t he  trial court's instructions, I vote t o  give 
defendant a new trial. 

STATE OF NORTH CAROLINA v. BRUCE BAGLEY 

No. 637PA86 

(Filed 2 December 1987) 

1. Criminal Law 8 34.8- sexual offense-evidence of subsequent offense-rele- 
vmcy 

In a first degree sexual offense case, testimony by a witness that defend- 
ant had attempted to commit a sexual offense against her some ten weeks 
after the offense for which defendant was on trial was relevant and admissible 
as tending to  prove the defendant's modus operandi, motive, intent, prepara- 
tion and plan where a strikingly similar licking modus operandi was attributed 
to defendant by both women. Furthermore, for the limited purposes for which 
such testimony was admitted, the incident with the witness was not so remote 
that  evidence of it should have been excluded under the Rule 403 balancing 
test. N.C.G.S. Q 8C-1, Rule 404(b). 
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Criminal Law Q 89.3- corrobor&ion-prior consistent statements 
A detective's testimony tha t  a witness had made statements to  him simi- 

lar t o  those she made in her testimony a t  trial was admissible to  corroborate 
the witness's trial testimony. 

Criminal Law Q 85.5- subsequent crime-cross-examination of defendant 
Cross-examination of defendant regarding a sexual offense which occurred 

ten weeks after the  offense for which defendant was on trial was not improper 
under Rule of Evidence 608(b) where evidence of defendant's commission of the 
other offense was admissible to  show his intent, plan, and modus operandi 

Rape and Allied Offenses Q 6.1- first degree sexual offense-assault on female 
not lesser-included crime 

The trial court in a first degree sexual offense case did not er r  in failing 
to instruct the  jury concerning a possible verdict of guilty of assault on a 
female since the crime of assault on a female has at  least three elements not 
included in the  crime of first degree sexual offense and cannot be a lesser in- 
cluded offense of first degree sexual offense. 

Rape and Allied Offenses ff 6.1- first degree sexual offense-instructions on 
attempted sexual offenses not required 

The trial court in a first degree sexual offense case was not required to  in- 
struct on attempted first or second degree sexual offense where the State's 
evidence tended to  show a completed sexual offense against the will of the vic- 
tim and defendant's evidence was that  any sexual act he committed or at- 
tempted with the victim was entirely consensual. 

Rape and Allied Offenses Q 6.1- first degree sexual offense-failure to in- 
struct on assault -no plain error 

Failure of the trial court in a first degree sexual offense case to instruct 
the  jury on the lesser offenses of assault with a deadly weapon and simple 
assault did not constitute plain error. 

Rape and AUied Offenses 1 6- definition of deadly weapon-instruction not 
plain error 

Assuming arguendo that  the  trial court in a first degree sexual offense 
case erred by defining a dangerous or deadly weapon as  one "capable" of caus- 
ing death or great bodily harm rather than one "likely" to cause such harm, 
such error was not harmful to  defendant and was not plain error where the 
trial court would have been correct on the  evidence in the case in declaring 
the  knife to  be a deadly weapon as  a matter of law. 

Rape and AUied Offenses ff 6- first degree sexual offense-instructions on use 
of superior strength - no plain error 

The trial court in a first degree sexual offense case did not commit plain 
error by stating a t  one point in its instructions that the jury could consider 
whether defendant engaged in the sexual act. charged "and that he did so by 
the  use of force or threat  of force and by use of a knife or superior strength" 
where the court's instructions, when read in their entirety, clearly informed 
the jury that  it must find that  defendant employed or displayed a dangerous 
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or deadly weapon in order to convict him of first degree sexual offense and did 
not permit a conviction upon a finding that  the sexual act was commif.ted by 
use of defendant's superior strength without the use of a deadly weapon. 

9. Rape and Allied Offenses 8 6-  second degree sexual offense-instruction on 
use of force-no plain error 

The trial court's instruction that  the jury could convict defendant of sec- 
ond degree sexual offense if it found he had committed the sexual act by force 
"sufficient to  overcome any resistance which she might make- he might also 
have accomplished it by putting her in fear, if you find that to be so-and this 
was sufficient to overcome any resistance which [the victim] . . . might make" 
did not permit the jury to convict defendant under a constructive force theory 
without finding that he had posed "a threat of serious bodily harm which 
reasonably induced fear thereof' and did not constitute plain error. 

Chief Justice EXUM dissenting. 

ON writ of certiorari to  review a judgment of life imprison- 
ment entered by Bailey, J., a t  the  10 September 1984 Criminal 
Session of Superior Court, DURHAM County. Heard in the Su- 
preme Court on 10 September 1987. 

Lacy H. Thornburg, A t t o r n e y  General, b y  Laura E. G u m -  
pler, Assistant A t t o r n e y  General, for the  State.  

Thomas F. Loflin, III, for the  defendant-appellant. 

MITCHELL, Justice. 

The defendant contends on appeal that  the trial court erred 
in permitting the State  to  introduce evidence tending to show 
that  he committed a separate sexual offense unrelated to  the 
first-degree sexual offense for which he was on trial and in in- 
structing the jury with regard to  such evidence. He also argues 
that  the  trial court erred in failing to permit the  jury to consider 
verdicts for certain lesser included offenses. The defendant fur- 
ther  argues, in ter  alia, that  the trial court committed "plain 
error" in its instructions to  the jury. We find no error. 

The defendant was tried upon a proper indictment for first- 
degree sexual offense. The jury returned a verdict finding t h e  
defendant guilty as  charged of first-degree sexual offense in viola- 
tion of N.C.G.S. § 14-27.4. The trial court entered judgment 
sentencing the defendant to  the  mandatory sentence of life im- 
prisonment. The defendant gave notice of appeal to this Court. On 
12  September 1984, the trial court appointed the defendant's trial 
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counsel t o  represent him on appeal. Counsel failed to perfect the 
appeal, however, and on 3 October 1986, the Superior Court, Dur- 
ham County removed him as  attorney for purposes of perfecting 
this appeal. At  the same time, Thomas F. Loflin, 111, was ap- 
pointed a s  attorney of record for the defendant for the purpose of 
seeking appellate review of the defendant's trial and conviction. 
He immediately filed a petition for writ of certiorari on the de- 
fendant's behalf, which was allowed by this Court on 5 November 
1986. 

The evidence for the Sta te  tended to show, inter alia, that  on 
26 March 1984, the victim, an adult female, met the defendant 
Bruce Bagley while playing a video game a t  a place called "Go- 
Speedio." The defendant requested that  she give him a ride to  the 
North Hyde Park area of Durham, and she complied. On the way, 
she stopped a t  a 7-11 store where the  defendant bought seventy- 
three cents worth of gas which he pumped into her station wagon. 
When the victim and the defendant arrived a t  a house pointed out 
by the  defendant as  their destination, the defendant grabbed the  
victim around the neck and pulled a knife. The victim and the de- 
fendant scuffled, and the  victim was cut on the  hand. The defend- 
ant used graphic terms in telling the victim that  he did not want 
to hurt her but only wanted to perform cunnilingus upon her. 
Fearing the defendant would hurt  her further with the  knife, the 
victim stopped struggling. At that  point, the defendant performed 
cunnilingus upon her against her will. 

The victim told the defendant they would have more room in 
the back seat of the station wagon. She testified that  she did this 
in the hope that  she could escape if they got out of the  vehicle. 
The victim and the defendant then got in the back seat. In order 
t o  make more room, the  defendant took the spare t i re  from the  
rear of the station wagon and put it in the  front seat. A t  that  
point, the prosecutrix took the  opportunity to  unlock her door and 
escape, although the defendant grabbed for her and cut her on 
the foot. 

The victim went t o  a house nearby and remained there for 
about five minutes while she told the residents what had oc- 
curred. She then went back to  her vehicle accompanied by the  
man of the  house. From there she drove to  a 7-11 store and called 
the police. 
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The State also introduced evidence tending to show that  the 
defendant had attempted to commit a similar sexual offense 
against Foster on 10 June  1984. The defendant chased her until 
she fell. He told her that  he had a knife and wanted to commit 
cunnilingus upon her, but he fled when other men came to the 
scene. 

The defendant offered evidence in the form of his own t,esti- 
mony. He testified that  he and the victim left "Go-Speedio's" to 
"get high" a t  a friend's house. After making the gasoline pur- 
chase, the defendant asked the victim to have sex with him. He 
paid her $20.00 which she put "down in her top." They then drove 
to the defendant's friend's house. but the friend was not home. 

The defendant testified that  the victim agreed to  engage in 
sex with him. When asked by his trial counsel if he did anything 
of a sexual nature to the victim, the defendant testified that  "we's 
foreplayin', kissin', and whatnot, and when we got ready to glet in 
the back seat, she just started actin' funny. So, that's-that's 
when I took my money back." The defendant testified that the 
victim offered no resistance until they got in the back seat,. At  
that point she acted as though she did not want t o  touch him and 
said she had to  go. The defendant put his hand in her blouse and 
got his money. She then got out of the car and was "raisin' hell" 
and called the defendant "some names." 

The defendant denied that  he had any weapon. He admiitted 
kissing the victim on her legs and thigh, but denied committing 
cunnilingus upon her. He said that  the only threat he made of' any 
kind was to  tell the victim: "Give me my money back, bitch." The 
defendant also denied having ever seen the witness Foster or 
knowing anything about the attempted sexual offense against her, 
which she described as occurring after the offense for which the 
defendant was on trial. 

[I] The defendant first assigns a s  error  the trial court's action in 
overruling his motion in limine and admitting into evidence 
testimony of the witness Foster that  the defendant had at- 
tempted to commit a sexual offense against her some ten weeks 
after the offense for which the  defendant was on trial. This 
assignment is without merit. 
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The defendant first argues in support of this assignment tha t  
the evidence was not admissible under N.C.G.S. 5 8C-1, Rule 
404(b)-North Carolina Rules of Evidence- t o  show identity of 
the defendant as  the perpetrator of the  offense charged. Because 
identity was not a t  issue, the  defendant is correct in asserting 
that  the challenged testimony was not admissible for that  pur- 
pose. We conclude, however, that  it was admissible under Rule 
404(b) for other purposes, and that  the trial court properly in- 
structed the jury to limit its consideration of the  testimony t o  
those purposes. 

The pertinent part  of Rule 404 is a s  follows: 

(b) Other crimes, wrongs, or  acts- Evidence of other 
crimes, wrongs, or  acts is not admissible t o  prove the charac- 
t e r  of a person in order t o  show that  he acted in conformity 
therewith. I t  may, however, be admissible for other purposes, 
such as proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or  absence of mistake, entrapment 
or accident. 

N.C.G.S. 5 8C-1, Rule 404(b) (1986). 

The list of permissible purposes for which such evidence may 
be introduced a s  set  forth in the  s tatute is not exclusive, and "the 
fact that  evidence cannot be brought within a [listed] category 
does not necessarily mean that  i t  is inadmissible." State  v. 
DeLeonardo, 315 N.C. 762, 770, 340 S.E. 2d 350, 356 (1986). "In 
fact, as  a careful reading of Rule 404(b) clearly shows, evidence of 
other offenses is admissible so long as i t  is relevant to any fact o r  
issue other than the character of the  accused." S ta te  v. Weaver, 
318 N.C. 400, 403, 348 S.E. 2d 791, 793 (1986) (quoting 1 Brandis on 
North Carolina Evidence 5 91 (2d rev. ed. 1982) (emphasis 
added). " 'Relevant evidence' means evidence having any tendency 
to make the existence of any fact that  is of consequence to  the  
determination of the action more probable or less probable than i t  
would be without the evidence." N.C.G.S. 5 8C-1, Rule 401 (1986). 
Thus, even though evidence may tend to  show other crimes, 
wrongs, or acts by the  defendant and his propensity to  commit 
them, it is admissible under Rule 404(b) so long a s  i t  also "is rele- 
vant for some purpose other than to show that  defendant has the 
propensity for the type of conduct for which he is being tried." 
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Sta te  v. Morgan, 315 N.C. 626, 637, 340 S.E. 2d 84, 91 (1986) (em- 
phasis in original). 

More directly t o  the  point, perhaps, "this Court has lbeen 
markedly liberal in admitting evidence of similar sex offenses by 
a defendant for the  purposes now enumerated in Rule 4041(b)." 
Sta te  v. Cotton, 318 N.C. 663, 666, 351 S.E. 2d 277, 279 (1.987) 
(identity). Such evidence is relevant and admissible under :Rule 
404(b) if the  incidents a re  sufficiently similar and not too remote. 

The question before us, then, is whether the testimony of the  
witness Foster was relevant t o  some fact or issue other than the 
character of the  defendant. We conclude that  it was, and th.at it 
was properly admitted by the  trial court. 

In the  present case, the  evidence tended to  show that  the de- 
fendant approached the victim in the  early morning hours and 
asked her to  give him a ride to Hyde Park. Once they arrived 
there, the  defendant grabbed the  victim, pulled a knife from his 
pocket and stated repeatedly, "[ylou see this knife, you see this 
knife; I want you t o  be stayed still." The defendant took off the 
victim's shoes and panties and began "messing" with her legs by 
kissing and licking them. He told the  victim he was not going to  
hurt her and said: "The only thing I want to  do is eat your 
pussy." He then performed cunnilingus upon her. 

Foster's testimony as  to  the  defendant's other crime, wrong, 
or act tended to  show that  the  defendant accosted her in the 
Hyde Park area. He had something yellow and pointed in his 
hand, but she could not tell whether it was a knife. She fled the 
defendant until she fell, a t  which point he caught her and held her 
down. She testified that: "He was lickin' me. I said wait a minute, 
hold it. I was tryin' to  talk this fool off of me, you know, and 
he-kept sayin', I got-I got a knife." He then told her to  pull her 
pants down and said "all I want to  do is eat  you, . . . ." He con- 
tinued to  emphasize that  he had a knife. At that  time, some other 
men arrived a t  the  scene, and the  defendant fled. 

Although the evidence indicated that  the incident with 
Foster occurred some ten weeks after the incident with the vic- 
tim in this case, we conclude that  the remarkably odd and sitrik- 
ingly similar licking modus operandi attributed to  the defendant 
by both women rendered Foster's testimony relevant and admis- 
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sible as tending to prove the defendant's modus operandi, motive, 
intent, preparation and plan. See generally State v. Cotton, 318 
N.C. 663, 351 S.E. 2d 277. This is particularly true where the evi- 
dence was offered only for such purposes, and not for the purpose 
of establishing the defendant's identity as the perpetrator of the 
crime charged. We conclude that, for the limited purposes for 
which the contested evidence was admitted here, the incident 
with Foster was not so remote that evidence of it should have 
been excluded under the Rule 403 balancing test. Whether to ex- 
clude evidence under Rule 403 is a matter within the sound dis- 
cretion of the trial court, and it will not be reversed absent an 
abuse of that discretion. State v. Cotton, 318 N.C. a t  668, 351 S.E. 
2d a t  280. 

There was no abuse of discretion by the trial court in the 
present case. This is particularly apparent in light of the trial 
court's following instructions to the jury: 

Evidence has been received in this case tending to show 
that another person has charged this defendant with a simi- 
lar crime; that is an attempt to engage in a sex act with her 
against her will. You will recall that when this evidence was 
admitted, I limited its effects. You may consider this evi- 
dence for two purposes only: (1) As to  whether or not the de- 
fendant had the intent, which is a necessary element of the 
crime charged in this case; and (2) whether or not there ex- 
isted in the mind of this defendant a plan, scheme, system, or 
design involving the crime charged in this case. 

In the present case, as we stated in State v. Gordon, 316 N.C. 497, 
505, 342 S.E. 2d 509, 513-14 (1986): 

While i t  is t rue that the evidence was prejudicial to  the 
defendant-as is true of most of the prosecution's evidence 
against a defendant-it cannot be said that i t  was unfairly 
prejudicial. The testimony was not unduly cumulative nor 
grossly shocking. Also, the trial judge gave a proper limiting 
instruction to  the jury regarding this evidence. 

We conclude that  the trial court did not er r  in the present case 
by admitting the testimony of Foster concerning the defendant's 
similar crime, wrong, or act against her. This assignment of error 
is overruled. 
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[2] The defendant next assigns as  error  the action of the trial 
court in permitting Detective Calvin Henry Smith to  testify a s  t o  
statements made to  him by the  witness Foster during his investi- 
gation of the crime for which the defendant was on trial. Detec- 
tive Smith testified, in essence, that  the witness had made 
statements t o  him similar to those she made in her testimony in 
the trial of this case. The defendant's counsel on appeal candidly 
recognizes in his brief that  such testimony by Smith was admis- 
sible t o  corroborate Foster's testimony, if her testimony was 
properly admitted. The gist of appellate counsel's argument 
against the admissibility of Smith's testimony is that  i t  comp~ound- 
ed the trial court's error in admitting Foster's testimony concern- 
ing the defendant's attack upon her. As we have concluded that  
her testimony was properly admitted, we overrule this assign- 
ment of error. 

[3] The defendant next assigns a s  error the action of the trial 
court in allowing the prosecutor t o  cross-examine the defendant 
regarding the incident described by Foster in her testimony. The 
defendant argues in support of this assignment that  such cross- 
examination was improper under N.C.G.S. § 8C-1, Rule 808(b) 
which requires that  a prior act of misconduct be probative of 
truthfulness or untruthfulness in order t o  be admissible for pur- 
poses of impeaching the witness. Although i t  is t rue that  the 
cross-examination in question would not have been proper under 
Rule 608(b) for purposes of testing the veracity of the defendant- 
witness, such considerations are  irrelevant t o  a determination of 
whether cross-examination concerning crimes, wrongs, or acts by 
the defendant is proper a s  tending to show his intent, plan, 
scheme, design, or modus operandi S ta te  v. Morgan, 315 N.C. 
626, 340 S.E. 2d 84. Where evidence of such other crimes, wrongs, 
or acts by the defendant is otherwise admissible, i t  properly may 
be inquired into upon cross-examination of the defendant. This as- 
signment of error  is overruled. 

Appellate counsel for the defendant next assigns a s  error the 
failure of the trial court t o  instruct the jury a s  t o  various offenses 
which he contends were supported by evidence and are  lesser in- 
cluded offenses of first-degree sexual offense. The trial court in- 
structed the jury with regard to  possible verdicts finding the 
defendant guilty of first- or  second-degree sexual offense or not 
guilty. Counsel a t  trial only requested in this regard that  the trial 
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court instruct the jury "on attempted act and assault on a fe- 
male." The trial court did not er r  in failing to give instructions in 
accord with this request. 

[4] We first address the trial court's failure to instruct the jury 
concerning a possible verdict of guilty of assault on a female. The 
determination of whether one offense is a lesser included offense 
of another must always be made on a definitional as opposed to a 
factual basis. State v. Weaver, 306 N.C. 629, 635, 295 S.E. 2d 375, 
378 (1982). "If the lesser crime has an essential element which is 
not completely covered by the greater crime, it is not a lesser in- 
cluded offense." Id., 295 S.E. 2d a t  379. In order for a defendant 
to be convicted of assault on a female, the evidence must estab- 
lish, inter a h ,  that the victim is a female, that the defendant is a 
male, and that he is a t  least eighteen years of age. N.C.G.S. 5 14- 
33(b)(2) (1986). To convict for first-degree sexual offense, however, 
it need not be shown that  the victim is a female, that  the defend- 
ant is a male, or that the defendant is a t  least eighteen years of 
age. N.C.G.S. 5 14-27.4 (1986). Therefore, the crime of assault on a 
female has a t  least three elements not included in the crime of 
first-degree sexual offense and cannot be a lesser included offense 
of first-degree sexual offense. See State v. Weaver, 306 N.C. a t  
635, 295 S.E. 2d a t  379; cf. State v. Wortham, 318 N.C. 669, 351 
S.E. 2d 294 (1987) (assault on a female not a lesser included of- 
fense of attempted rape). The trial court did not er r  in failing to  
instruct the jury concerning the crime of assault on a female. 

15) For different reasons, the trial court was not required to in- 
struct on attempted first- or second-degree sexual offense. The 
duty to instruct on a lesser included offense arises only where 
there is evidence from which the jury reasonably could find that  
the defendant committed the lesser offense. However, "when all 
the evidence tends to show that  defendant committed the crime 
charged in the bill of indictment and there is no evidence of the 
lesser-included offense, the court should refuse to charge on the 
lesser-included offense." State v. Summitt, 301 N.C. 591, 596, 273 
S.E. 2d 425, 427, cert. denied, 451 U.S. 970, 68 L.Ed. 2d 349 (1981). 

Based on the evidence presented in this case, we conclude 
that the trial court did not er r  by failing to instruct on attempted 
first-degree sexual offense. Likewise, even if i t  is assumed that  
trial counsel requested an instruction on attempted second-degree 
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sexual offense, t he  trial court did not e r r  in failing t o  give the  
requested instruction. The State's evidence tended t o  show a com- 
pleted sexual offense against the  will of the  victim. The defend- 
ant's evidence was that  any sexual act he committed or  attempted 
with the  victim was entirely consensual. Thus, even if the  jury 
had believed the  defendant's testimony, it could not properly 
have found an attempted sexual offense of either the  first or sec- 
ond degree. If the  State's evidence in the  present case was be- 
lieved by the  jury, the defendant was guilty of first-degree sexual 
offense. If the  defendant's testimony that  the  victim consented 
was believed, the  defendant was not guilty of first-degree or 
second-degree sexual offense or of an attempt to  commit either of 
those crimes. N.C.G.S. $5 14-27.4 and 27.5 (1986). Further: 

The mere possibility tha t  the  jury might believe part  but not 
all of the  testimony of the  prosecuting witness is not !suffi- 
cient to  require the Court t o  submit to  the  jury the  issue of 
the  defendant's guilt or innocence of a lesser offense than 
that  which the  prosecuting witness testified was committed. 

S ta te  v. Lampkins, 286 N.C. 497, 504, 212 S.E. 2d 106, 110 (1975), 
cert. denied, 428 U.S. 909, 49 L.Ed. 2d 1216 (1976). The trial court 
did not e r r  by failing to  instruct on either attempted first-degree 
or  attempted second-degree sexual offense. 

[6] Appellate counsel additionally argues in support of this 
assignment of error,  that  the  trial court erred in failing to  in- 
struct the  jury with regard t o  possible verdicts of guilty of 
assault with a deadly weapon and simple assault. As counsel a t  
trial failed to  request such instructions and did not object to the  
instructions given, however, our review is limited t o  the question 
of whether the  trial court committed "plain error" in this regard. 
S ta te  v. Odom, 307 N.C. 655, 300 S.E. 2d 375 (1983). We camnot 

=rror say on the  record before us in this case that  the purported 1, 

of the  trial court in failing to  instruct on assault with a deadly 
weapon and simple assault was error  so fundamental that  it "tilt- 
ed the  scales" and caused the jury to  reach i ts  verdict convicting 
the defendant. Therefore, we cannot conclude that  the trial court 
committed plain error. S ta te  v. Walker, 316 N.C. 33, 340 S.E. 2d 
80 (1986); S ta te  v. Black, 308 N.C. 736, 303 S.E. 2d 804 (1983). This 
assignment of error  is overruled. 
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Appellate counsel for the defendant next assigns a s  error  the  
trial court's instructions to  the jury with regard to  the  incident 
involving the  witness Foster. Appellate counsel does not argue 
that  the substance of the instructions was incorrect; rather, he 
argues that  no instructions concerning the testimony of Foster 
should have been given, because her testimony should have been 
excluded. For the  reasons previously discussed herein, we over- 
rule this assignment of error. 

Appellate counsel for the  defendant also assigns as  error  
several isolated statements of the trial court during its instruc- 
tions to  the jury. Appellate counsel has been commendably dili- 
gent in meeting his obligation under S ta te  v. Oliver, 309 N.C. 326, 
307 S.E. 2d 304 (19831, t o  inform this Court on appeal that  no ob- 
jection to  these portions of the instructions was made by trial 
counsel. Since no objection was raised a t  the  trial level, our 
review of these assignments is limited to  a consideration of 
whether "plain error" occurred. S ta te  v. Odom, 307 N.C. 655, 300 
S.E. 2d 375. We will briefly address the defendant's assignments. 

[7] The defendant argues tha t  the trial court erred by instruct- 
ing the jury that,  in order t o  be considered a deadly weapon, the  
knife in the present case need not have been certain to cause 
death or serious bodily injury, "just capable of doing it." The de- 
fendant is correct in contending that  a dangerous or  deadly 
weapon is "generally defined a s  any article, instrument or 
substance which is likely to  produce death or  great bodily harm." 
State  v. Sturdivant,  304 N.C. 293, 301, 283 S.E. 2d 719, 725 (1981) 
(emphasis added). We conclude, however, that  the trial court 
would have been correct on the evidence in the present case in 
declaring the knife, a s  used according to  the evidence, t o  be a 
deadly weapon a s  a matter  of law. S ta te  v. Torain, 316 N.C. 111, 
340 S.E. 2d 465, cert. denied, - - -  U.S. - - -, 93 L.Ed. 2d 77 (1986); 
State  v. Sturdivant,  304 N.C. a t  301, 283 S.E. 2d a t  725; S ta te  v. 
Wiggins, 78 N.C. App. 405, 407, 337 S.E. 2d 198, 199 (1985). 
Therefore, even assuming arguendo that  the trial court erred by 
defining a dangerous or  deadly weapon a s  one "capable" of caus- 
ing death or great  bodily harm rather  than one "likely" to cause 
such harm, the error  was not harmful to the defendant and clear- 
ly was not "plain error." 
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(81 Appellate counsel for the defendant next argues that  the 
trial court erred by stating a t  one point in its instructions to the 
jury that  i t  should consider whether the defendant engaged in 
the sexual act charged "and that  he did so by the use of force or 
threat of force and by use of a knife or  superior strength . . . ." 
(emphasis added). The defendant argues that  this instruction per- 
mitted the jury to  convict the defendant of first-degree sexual of- 
fense if i t  believed the sexual act had been committed by force 
and against the will of the prosecuting witness by the use of the 
defendant's superior strength but without the use of a weapon. 
We conclude that  the quoted portions of the instructions did not 
mislead the jury. The instructions, when read in their entirety, in- 
dicate that  the trial court clearly and repeatedly instructed the 
jury that,  in order to convict the defendant of first-degree sexual 
offense, they must find that  he committed the sexual act by force 
and against the victim's will while he employed or displayed a 
dangerous or deadly weapon. Therefore, the instructions were 
sufficient in this regard, and no "plain error" was committed. 

[9] Appellate counsel for the defendant also argues that  the trial 
court's instructions to the jury relative to  the lesser included of- 
fense of second-degree sexual offense were erroneous. He excepts 
t o  a part of the instructions to  the effect that  the jury could con- 
vict the defendant for second-degree sexual offense if it found1 he 
had committed the sexual act charged by force "sufficient to over- 
come any resistance which she might make-he might also have 
accomplished it by putting her in fear, if you find that  to be so- 
and this was sufficient to overcome any resistance which [the vic- 
tim] . . . might make . . . ." The defendant argues, in essence, 
that this instruction permitted the jury to convict him under a 
constructive force theory without finding that  he had posed. "a 
threat of serious bodily harm which reasonably induce[d] fear 
thereof." S ta te  v. Locklear, 304 N.C. 534, 539, 284 S.E. 2d 500, 503 
(1981). We do not agree. Having carefully reviewed the briefs of 
counsel and the instructions of the trial court in their entirety, we 
detect no "plain error" so fundamental a s  t o  amount t o  a miscar- 
riage of justice or  which probably resulted in the jury reaching a 
different verdict than it otherwise would have reached. See Sitate 
v. Walker, 316 N.C. 33, 340 S.E. 2d 80; State  v. Odom, 307 N.C. 
655, 300 S.E. 2d 375. Therefore, the assignments concerning the 
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instructions which were given without objection are without mer- 
it and are overruled. 

We hold that the defendant's trial was free of reversible er- 
ror. 

No error. 

Chief Justice EXUM dissenting. 

Believing that evidence of the Foster incident was improper- 
ly admitted and unfairly prejudiced defendant, I respectfully dis- 
sent and vote for a new trial. 

The majority concedes this evidence was not admissible to 
prove defendant's identity as the perpetrator of the crime be- 
cause identity was not a t  issue. I agree and can find no other 
basis upon which the evidence was properly admitted. 

The majority says the evidence was admissible to prove a 
similar modus operandi, motive, intent, preparation and plan. I 
disagree. I t  is, of course, proper to prove that two crimes were 
committed with the same or similar modus operandi and defend- 
ant committed one of the crimes in order to prove that defendant 
was the perpetrator of the other crime for which he is being 
tried. The justification for admitting such evidence rests on prov- 
ing identity. Where identity is not in issue there is no justifica- 
tion for admitting the evidence on this theory. 

Motive and intent are no more a t  issue in this case than iden- 
tity. First degree sexual offense requires neither motive nor 
specific intent. Thus there is no justification for admitting the evi- 
dence to show these things. 

I t  is also permissible to prove that  defendant planned or 
prepared to commit a crime in order to prove that he committed 
it. Such a plan or preparation must occur, however, before the 
crime has been committed. The Foster incident occurred some ten 
weeks after the incident for which defendant was being tried. I t  
could not have been evidence that defendant planned or prepared 
to commit the crime for which he was being tried. 
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CONTRACT STEEL SALES, INC. V. FREEDOM CONSTRUCTION COMPALNY 
AND E. I. DU PONT DE NEMOURS AND COMPANY 

No. 154PA87 

(Filed 2 December 1987) 

1. Laborers' and Materialmen's Liens @ 3- furnishing of materials defined 
Materials are  furnished within the meaning of N.C.G.S. 5 44A-18(1) when. 

pursuant to  a subcontract, materials are delivered to  the site of improvement, 
and it is not required that  the materials be incorporated into the improvement 
or that  the materials be present on the site a t  the time notice of lien is given. 

2. Laborers' and Materialmen's Liens 8 4- notice of claim of lien-use of statu- 
tory form not required 

A materialman's lien claimant is not required to  use the model "Notice of 
Claim of Lien" form se t  out in N.C.G.S. 5 44A-19(b) in order to perfect its lien 
but may deviate from the statutory form so long as  all of the information se t  
out in the statutory form is contained in the notice. 

3. Laborers' and Materialmen's Liens @ 4- notice of claim of lien-sufficiency of 
letter to owner 

Plaintiff first tier subcontractor complied with the requirements of 
N.C.G.S. 5 44A-19 for giving notice of a claim of lien for materials by writing 
to  the owner a letter which specifically stated that it was a notice of claim of 
lien and contained all the information se t  out in the statutory form, including 
the names and addresses of the parties to the subcontract, a description of the 
work encompassed by the subcontract, the amount claimed and a description 
of the project. 

Justice MEYER dissenting. 

Justice MITCHELL joins in this dissenting opinion. 

APPEAL by defendant pursuant t o  N.C.G.S. €j 7A-31 from a 
Court of Appeals decision, 84 N.C. App. 460, 353 S.E. 2d 418 
(19871, reversing a judgment entered by John, J., sitt ing without a 
jury a t  the  4 April 1986 Session of Superior Court in GUILFORD 
County, concluding tha t  plaintiff is not entitled t o  a lien on funds 
under N.C.G.S. €j 44A-18. Heard in the  Supreme Court 13  October 
1987. 

Foster, Conner, Robson & Gumbiner, P.A.,  by Eric C. Rclwe 
and Allen Holt Gwyn, for plaintiff appellee. 

Smith, Helms, Mulliss & Moore, by Robert A.  Wicker end 
Catherine C. Eagles, for defendant appellant. 
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Fenton T. Erwin, Jr. and L. Holmes Eleazer, Jr. for amici 
curiae, American Subcontractors Association of the Carolinas, 
Inc.; Steel  Erectors Association of Virginia and Carolinas, Inc.; 
Carolinas Roofing and Shee t  Metal Contractors Association, Inc. 
and North Carolina Association of Plumbing, Heating and Cooling 
Contractors, Inc. 

EXUM, Chief Justice. 

The question presented is whether plaintiff subcontractor is 
entitled to a materialmen's lien under Part  2 of Chapter 44A of 
our general statutes. The answer depends on whether plaintiff 
furnished materials a t  the site of improvement as contemplated 
by N.C.G.S. $j 448-18(1) and, if so, whether plaintiff complied with 
the notice requirements of N.C.G.S. § 44A-19. We conclude plain- 
tiff complied with both provisions and affirm the Court of Ap- 
peals' decision that plaintiff is entitled to assert its lien. 

The facts are not in dispute. On 20 July 1983, Contract Steel 
Sales, Inc. (Steel Sales) subcontracted with Freedom Construction 
Company (Freedom) to provide structural, reinforcing and fabri- 
cated miscellaneous steel in connection with Freedom's work as 
general contractor for E. I. Du Pont de Nemours and Company 
(Du Pont). The subcontract obligated Steel Sales to deliver four- 
teen categories of materials for a single lump-sum subcontract 
price. 

In August 1983 Steel Sales began delivery of the materials. 
The first items delivered, wire mesh and reinforcing steel, were 
accepted by Freedom, incorporated into the improvement, and 
partial payment was made to Steel Sales on its subcontract. 

The subcontract also called for Steel Sales to provide approx- 
imately twenty-three tons of structural and fabricated miscellane- 
ous steel. On 28 September 1983 the entire twenty-three tons of 
steel were delivered to the site and were inspected by a Du Pont 
quality assurance inspector. Following Du Pont's inspection, Free- 
dom refused to incorporate these materials into the improvement 
and informed Steel Sales that it believed defects existed in the 
steel itself. Thereafter, all the materials, except those already in- 
corporated into the building, were returned to the Steel Sales 
plant for "reworking." Several weeks later a second Du Pont in- 
spector traveled to the Steel Sales plant and inspected the steel. 
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Following the  second inspection the  steel was delivered by Steel 
Sales t o  the  jobsite. Freedom and Du Pont again refused t o  allow 
the materials delivered by Steel Sales to  be incorporated into the  
improvement. 

On 11 November 1983 a discussion was held among repre- 
sentatives of Freedom, Du Pont and Steel Sales about reworking 
the  steel a second time. As a result of this discussion all of the  
steel was taken to  another company, Pine State  Steel (Pine State),  
for reworking. However, the  steel was not refabricated by Piine 
State, was not redelivered t o  the  jobsite and was not used in the 
construction of the  improvement. Instead, Pine S ta te  fabricatred 
other steel which was used to  erect the improvement. The twen- 
ty-three tons of steel furnished by Steel Sales were left a t  the  
Pine S ta te  plant. 

On 6 December 1983, following Freedom's acceptance of the  
steel from Pine State, the president of Steel Sales wrote a letter 
to  Du Pont claiming a lien on any funds owed by Du Pont to  Free- 
dom. This le t ter  was received by Du Pont in the  early part of 
December. Notwithstanding receipt of the  letter,  Du Pont did not 
withhold the  $50,000 it owed on its contract with Freedom; and on 
5 March 1984 Du Pont paid Freedom this amount in exchange for 
Freedom's release of all liens and claims against Du Pont. 

On 18 April 1984 Steel Sales filed complaint against defend- 
ants  based upon two claims for relief. The first claim for relief 
alleged tha t  Freedom had breached its subcontract with Steel 
Sales by refusing t o  pay the  contract amount of $50,008.91.' The 
second claim for relief was against Du Pont. Steel Sales alleged 
that  "sums in excess of $50,008.91 are  being retained by Du Pont 
and are  owed by Du Pont t o  Freedom arising out of Freedom's 
general construction work and materials furnished t o  t h e  
Project." Steel Sales further alleged that  a notice of claim of lien 
(ie., the letter dated 6 December 1983) had been received by Du 
Pont and tha t  Du Pont was personally liable t o  Steel Sales be- 
cause Du Pont had paid Freedom despite the  notice of claim of 
lien. 

1. During the pendency of the action, defendant Freedom filed for bankruptxy 
under Chapter 7 of the United States Bankruptcy Code. Freedom appeared in this 
action pursuant to an order of the Bankruptcy Court granting Steel Sales' petitlon 
for relief from the automatic stay of creditors' proceedings. 
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Defendants answered Steel Sales' complaint. Freedom denied 
tha t  Steel Sales had performed its subcontract. Du Pont generally 
denied all allegations that  i t  had received a notice of a claim of 
lien from Steel Sales. 

On 27 March 1986 the  parties agreed to  stipulations of fact 
and agreed to  "waive a jury trial a s  t o  the issues of whether the  
letter mailed by Steel Sales is a valid notice of claim of lien under 
N.C.G.S. Sec. 44A-19 and whether Steel Sales is entitled to  a lien 
under the provisions of P a r t  11, Article 11, Chapter 44A, North 
Carolina General Statutes." On 4 April 1986 the trial court, sit- 
ting without a jury, concluded that  plaintiff was not entitled to  a 
lien and that  the letter of 6 December 1983 did not substantially 
comply with the notice requirements of N.C.G.S. 3 44A-19. The 
Court of Appeals reversed. 

[I] We first address the issue of whether Steel Sales, pursuant 
t o  its subcontract with Freedom, "furnished . . . materials a t  the 
site of the improvement" t o  Du Pont's property as  contemplated 
by N.C.G.S. 5 44A-18(1). We conclude it did. 

N.C.G.S. 5 44A-18(1), by which Steel Sales seeks to  assert  i ts 
lien, provides in pertinent par t  a s  follows: 

(1) A first t ier subcontractor who furnished labor or materials 
a t  the  site of the improvement shall be entitled to  a lien upon 
funds which are  owed to  the contractor with whom the first 
t ier subcontractor dealt and which arise out of the improve- 
ment on which thc first t ier subcontractor worked or  fur- 
nished materials. 

In this case, i t  is uncontroverted that  Steel Sales is the first 
t ier subcontractor, Freedom is the  contractor and Du Pont is the 
owner of the improvement. The subcontract obligated Steel Sales 
to deliver fourteen categories of materials for a single lump-sum 
subcontract price. 

In August 1983 the  first delivery of materials was accepted 
by Freedom and was incorporated into the improvement. These 
materials were accepted by defendants and plaintiff has been paid 
for them. The only materials a t  issue here a re  the twenty-three 
tons of structural and fabricated miscellaneous steel which were 
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delivered t o  t he  jobsite on 7 and 8 November 1983. For  some rea- 
son, yet t o  be established in this litigation, this steel was removed 
from the  site some time before Steel Sales sought t o  perfect i ts 
lien and was never incorporated into the  i m p r o ~ e m e n t . ~  

Defendants contend tha t  in order t o  meet t he  "furnishing" re- 
quirement under N.C.G.S. § 44A-18(1), the  materials must be not 
only delivered t o  t he  site of t he  improvement but must also be in- 
corporated into t he  improvement itself. A t  least, defendants 
argue, there  can be no lien when, as  here, the  materials had been 
physically removed from the  site a t  t he  time the  lien was sought 
t o  be perfected. The Court of Appeals rejected these contentions, 
holding tha t  materials a r e  furnished within t he  meaning of 
N.C.G.S. 44A-18(1) when, pursuant t o  a subcontract, materials 
a re  delivered t o  t he  site of improvement. 

We agree with, and affirm, this holding. In Queensboro Stlee1 
Corp. v. Eas t  Coast Machine & Iron W o r k s ,  82 N.C. App. 182, 346 
S.E. 2d 248, disc. rev.  denied, 318 N.C. 508, 349 S.E. 2d 865 (1986), 
the  Court of Appeals said: 

North Carolina's current mechanics' and materialmen's lien 
s tatutes  apparently do not require actual incorporation of 
materials into the  improvement . . . . But  see Fulp & Lin- 
ville v. Kernersvil le L igh t  and Power  Company, 157 N.C. 1,54, 
72 S.E. 869 (1911) (interpreting an older s ta tu te  that  has since 
been repealed). 

82 N.C. App. a t  190, 346 S.E. 2d a t  253. Additionally, an importamt 
commentary on our current s ta tu te  states: 

If t he  materials a r e  furnished a t  t he  site in accordance with 
the  requisite contractual intent, the  bet ter  rule seems to be 
that  materials so furnished need not have become incorpo- 
rated into t he  improvement in order for a mechanic's lien t o  
arise. 

Urban & Miles, "Mechanic's Liens for the  Improvement of Real 
Property: Recent Developments in Perfection, Enforcement and 
Priority," 12 Wake Forest L. Rev. 283, 355 (1976). 

2. We express no opinion on whether Steel Sales is entitled to recover against 
either Du Pont or Freedom pursuant to the subcontract. Nor do we decide the 
issue of whether the steel fabricated pursuant to the subcontract was defective or 
properly rejected by defendants. 
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We conclude that ,  just a s  actual incorporation into t he  im- 
provement is not a statutory prerequisite, neither does t he  s tat-  
ute  require that  the  materials be physically present on the  site a t  
the  time notice of lien is given. 

There can be many reasons why materials might not be phys- 
ically present a t  such a time and not incorporated into t he  im- 
provement, none necessarily inconsistent with full performance of 
the  subcontract. The contractor, owner or both could have decid- 
ed t o  substitute other materials. The materials could have been 
lost, misused or wrongfully rejected. The subcontractor should 
not have t o  bear t he  burden of demonstrating tha t  these things 
occurred in order t o  be entitled t o  assert  a lien. The lien only 
serves to  secure payment if, in the  later action t o  enforce the  lien, 
the  subcontractor can prove he properly performed under the  
contract. 

[Tlhe claimant-subcontractor should not have t o  bear t he  
burden of loss, non-use or misuse of the  materials furnished, 
nor should he be forced to  refrain from enforcing his contract 
by taking back undamaged goods. . . . His contractual per- 
formance should be entitled to  the  security of a mechanic's 
lien. 

Id. 

The subcontractor must prove performance of his contract t o  
enforce t he  lien, but he need not show such performance in order 
to  assert his entitlement t o  a lien. For  this entitlement, he need 
only show tha t  the  materials were delivered t o  the  site of t he  im- 
provement. Having made such a showing here, Steel Sales is en- 
titled t o  its lien if it is properly perfected, a question we shall 
now proceed t o  address. 

In order t o  perfect a lien under N.C.G.S. 5 44A-18, a first t ier 
subcontractor must comply with the  requirements of N.C.G.S. 
€j 44A-19 and must send the  owner a "Notice of Claim of Lien." 
Once the  owner receives valid notice he is placed under a duty t o  
retain funds subject to  the  lien. N.C.G.S. 5 44A-20(a). If the owner 
pays the  contractor after receiving a proper notice of claim of 
lien, the  owner becomes an "obligor . . . personally liable" t o  the  
subcontractor for t he  amount owed. N.C.G.S. 5 44A-20(b). 
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N.C.G.S. €j 44A-18(6) provides that  the "liens granted under 
this section are  perfected upon the giving of notice in writing 
to  the obligor as  hereinafter provided and shall be effective u.pon 
the receipt thereof by such obligor." The statute which sets forth 
the requirements for giving notice is N.C.G.S. €j 44A-19(a). I t  pro- 
vides in pertinent part: 

44A-19. Notice to  Obligor. 

(a) Notice of a claim of lien shall set  forth: 

(1) the name and address of the person claiming the lien, 

(2) A general description of the real property improv~ed, 

(3) The name and address of the person with whom the 
lien claimant contracted to improve real property, 

(4) The name and address of each person against or 
through whom subrogation rights a re  claimed, 

(5) A general description of the contract and the person 
against whose interest the lien is claimed, and 

(6) The amount claimed by the lien claimant under .this 
contract. 

(b) All notices of claims of liens by first, second or third tier 
subcontractors must be given using a form substantially. as  
follows: 

NOTICE O F  CLAIM OF LIEN BY 
FIRST, SECOND OR THIRD TIER SUBCONTRACTOR 

To: 

1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , owner of property 
(Name and address) involved. 

2. . . . . . . . . . . . . . . . . . .  
(Name and address) 

, general contractor. 

3. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , first t ier subcontractor 
(Name and address)  against o r  through whom 

subrogation is claimed, if any. 

4. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  second tier 
(Name and address) subcontractor against or 

through whom subrogation is claimed, if any. 
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General description of real property where labor performed 
or material furnished: 

General description of undersigned lien claimant's contract 
including the names of the  parties thereto: . . . . . . . . . . . . . . . .  

The amount of lien claimed pursuant t o  the above de- 
scribed contract: $ .  . . . . . . . . . . . . . .  

The undersigned lien claimant gives this notice of claim 
of lien pursuant t o  North Carolina law and claims all rights of 
subrogation to  which he is entitled under Pa r t  2 of Article 2 
of Chapter 44A of the General Statutes  of North Carolina. 

Dated . . 

. . . . . . . . . . .  ., Lien Claimant 

. . . . . . . . . . . . . . . . . . . . . . .  
(Address) 

[2] The question here is whether a lien claimant is required to  
use the model statutory form se t  out above in order t o  perfect its 
lien. We think not and hold that  deviation from the  statutory 
form is permissible so long a s  all of the information set  out in the 
statutory form is contained in the notice. 

In construing materialmen's lien statutes, courts have recog- 
nized a distinction between the entitlement provisions on one 
hand and the perfection provisions on the other. See E a r p  v. 
Vanderpool, 160 W.Va. 113, 232 S.E. 2d 513 (1976); Hough v. 
Zehirner, 158 Ind. App. 409, 302 N.E. 2d 881 (1973); Las Vegas 
Plywood and Lumber, Inc. v. D & D Enterprises, 98 Nev. 378, 649 
P. 2d 1367 (1982); Republic Bank & Trust Co. v. Bohmar Minerals, 
Inc., 661 P. 2d 521 (Okla. 1983); Lambert  v. Newman, 245 Ark. 125, 
431 S.W. 2d 480 (1968). Most courts hold that  once entitlement to 
a lien has been established, statutory requirements concerning 
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perfection must be liberally construed in favor of the  lien claim- 
ant. See generally, 53 Am. Jur .  2d Mechanics' Liens $$ 23-24 a t  
538-43 (1970). 

In addition to  the  foregoing rules of statutory construction, 
the s tatute  itself requires that  "notices of claims of liens by first, 
second or third tier subcontractors must be given using a form 
substantially as  follows . . . ." (Emphasis added.) Under the 
s tatute  a form is clearly contemplated, and a claimant places 
himself in peril by failing to  make use of the  statutory form. 
However in the  past we have concluded tha t  deviation from a 
statutory form is permissible so long a s  the content se t  out in the 
form is present. Freeman v. Morrison, 214 N.C. 240, 199 S.E. 2d 
12 (1938). In Freeman a statutory model form of acknowledgment 
was prescribed. The s tatute  required that  "the form of ackno~wl- 
edgment shall be in substance" that  of the  statutory model. 
Although the statutory model form was not followed, we held 
that  "[ilt is not necessary that  the exact language of the statutory 
requirements be followed, provided the necessary facts are  ex- 
pressed in words of substantially equivalent import." Id. a t  2144, 
199 S.E. 2d a t  14. 

[3] The letter by which plaintiff sought to perfect i ts lien states: 

Dupont Company 
P. 0. Drawer Z 
Fayetteville, N.C. 28302 

Re: Dupont Co. 
MMF Process Building 
Fayetteville, N.C. 

Gentlemen: 

Pursuant to  our agreement with Freedom Construction Co., 
315 S. Moore St. Sanford, N.C. to  furnish structural, fabri- 
cated miscellaneous steel and reinforcing steel for the Du 
Pont Co. MMF Process Building, Fayetteville, N.C. we have 
on November 7, 1983 actually furnished to  the job site all 
structural steel. 

The amount of $50,008.91 remaing [sic] due and owing to us 
and Freedom Construction Co. has in our opinion, wrongfu~lly 
refused payment. Please take notice that we hereby claim a 
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lien in any and all funds owing from you t o  Freedom Const. 
t o  t he  extent  of $50,008.91 and claim and reserve all of our 
rights under Chapter 44A of the  North Carolina General 
Statute. 

On receipt of this notice of claim of lien please confirm t o  us 
in writing tha t  such funds have been withheld from Freedom 
Const. Co. 

While we deem this action unfortunate in view of our desire 
to  maintain our working relationship with you, we are  taking 
this action in a timely manner t o  protect our legal right, and 
hope tha t  a prompt settlement will be made. You will find at-  
tached a copy of our le t ter  to  Freedom Const. Co. 

Very truly yours, 

Philip A. Hutson 
President 

Encl. 

cc: Freedom Const. Co. 

Although the  let ter  is not in t he  format se t  out in N.C.G.S. 
tj 44A-19, i t  does clearly s ta te  tha t  Du Pont "take notice tha t  we 
hereby claim a lien . . . and reserve all of our rights under Chap- 
t e r  44A of the  North Carolina General Statute"; and the  exact 
statutory language, "notice of claim of lien," is utilized in 
paragraph three  of the  letter.  The let ter  contains all t he  informa- 
tion se t  out in the  s tatutory form including the  names and ad- 
dresses of the  parties t o  the  subcontract, t he  description of the  
work encompassed by the  subcontract, the  amount claimed and a 
description of the  project. 

We conclude, therefore, tha t  plaintiff has complied with t he  
notice requirements of t he  s tatute .  

Accordingly, the  decision of the  Court of Appeals is 

Affirmed. 
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Justice MEYER dissenting. 

I dissent from part  I1 of the  majority opinion, which holds 
that  in order t o  perfect his lien, a lien claimant is not requiredl to  
substantially comply with the  model statutory form se t  forth in 
N.C.G.S. 5 44A-19(b), so long as  all of the  information required by 
the form is contained in the  notice. Even liberally construing the 
statute, i t  is quite clear tha t  the legislative intent was that  a form 
was not merely contemplated but required in order t o  perfect the 
lien. 

The majority does not contend that  our legislature lacks the 
power or authority to  specifically require the  substantial com- 
pliance with a form. Generally, the  composition of our legislature 
includes numerous astute  businessmen who are  well aware that  
employees who handle incoming mail a re  easily trained to  recog- 
nize a "notice of lien" form and t o  route it t o  the  proper official 
for appropriate action. Such employees may not be so adept a t  
reading and interpreting what appears to  be ordinary cor- 
respondence and determining that  somewhere within the items of 
correspondence is contained all of the information that  is required 
on the form specified by the  legislature. The form mandated by 
the s tatute  requires a bold "all caps" heading that  defies misinter- 
pretation: "NOTICE OF CLAIM OF LIEN BY FIRST, SECOND OR THIRD 
TIER SUBCONTRACTOR." The form also requires that  the signatory 
be designated "Lien Claimant." No extensive reading and no in- 
terpretation a r e  required. 

The majority recognizes that  "[ulnder the s tatute  a form is 
clearly contemplated." The s tatute  provides in pertinent part "no- 
tices of claims of liens . . . must be given using a form subsl~an- 
tially as  follows." N.C.G.S. 5 44A-l9(b) (1984) (emphasis added). 
The intent of the legislature that,  as  a prerequisite to  the validity 
of the notice, a form be used is inescapable. I t  is the  "form" t,hat 
must be substantially complied with and not simply its content, as  
the majority suggests. 

Justice MITCHELL joins in this dissenting opinion. 
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STATE OF NORTH CAROLINA v. PATRICIA McGEE CHILDRESS 

No. 42A87 

(Filed 2 December 1987) 

1. Homicide 8 21.5 - first degree murder - evidence sufficient 
The trial court did not e r r  in a murder prosecution by denying 

defendant's motion to  dismiss a t  the  close of the evidence where the deceased 
and defendant were the  only two people in the  home of the  deceased; the 
deceased was shot in the back either from a distance of approximately two 
feet or point blank through some object such as  a sheet; there was testimony 
that  the deceased could not have shot himself; and, for deceased to  have shot 
himself accidentally, he would have had to lose control of the pistol, have i t  
move to  his back and fire either two feet from him or point blank through the  
sheet while he was lying on the bed with the sheet over him. 

2. Homicide 8 11- defense of accident-motion to dismiss denied 
The trial court in a first degree murder prosecution did not e r r  by submit- 

ting the case to  the jury despite defendant's evidence of accident. On a motion 
to  dismiss, the court must consider the defendant's evidence which explains or 
clarifies the State's evidence, but this does not mean that  the  State may not 
rely on the more probable inferences which may be drawn from the evidence if 
the defendant's evidence contradicts those inferences. 

3. Criminal Law 8 106.2; Homicide 8 21.5- inference on inference permitted 
The evidence in a first degree murder prosecution was sufficient even 

though it required an inference on an inference. There is no logical reason why 
an inference which naturally arises from a fact proven by circumstantial 
evidence may not be made; insofar as other cases hold that  in considering cir- 
cumstantial evidence an inference may not be stacked on an inference, they 
are  overruled. 

4. Homicide 8 15- accusations of victim's nephew-no prejudice 
There was no prejudicial error in a prosecution for first degree murder 

where the court allowed a witness to  testify that  a nephew of the deceased, 
who had been called to the trailer immediately after the shooting by defend- 
ant,  had said "The bitch killed my uncle," and allowed the nephew to  testify 
that  he had accused defendant of killing the victim. The jury knew that  the 
nephew did not know who shot the deceased except by the  same evidence 
which was presented to  the  jury. 

5. Homicide 8 20- items found at crime scene-relevant 
The trial court did not e r r  in a first degree murder prosecution by admit- 

ting into evidence a bloody napkin found in the bathroom of the  trailer within 
which the shooting occurred, a photograph of a broken door latch in the 
bedroom of the trailer, and testimony as  to a pistol found under the rug in the 
bedroom where the three items had some tendency to  make a fact a t  issue in 
the case more probable. 
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6. Criminal Law 8 85.3- murder-cross-examination of defendant-bad conduct 
-no prejudice 

The trial court in a first degree murder prosecution did not commit plain 
error by allowing the district attorney to  cross-examine defendant about the 
various names by which she had been known in such a way that the jury could 
infer that she had been married four times or to elicit testimony that defend- 
ant had spent the night with deceased on their first date. 

7. Criminal Law 8 114.2- instructions on evidence and contentions of State-no 
prejudice 

The trial court in a first degree murder prosecution did not commit plain 
error or express an opinion in its instructions by reciting the evidence and the 
State's contentions. 

APPEAL by defendant pursuant t o  N.C.G.S. 5 7A-27(a) from a 
life sentence imposed by Washington, Judge, a t  the  9 September 
1986 Criminal Session of Superior Court, YADKIN County. Heard 
in the  Supreme Court 9 September 1987. 

The defendant was tried for first degree murder. The State's 
evidence showed the  defendant had lived a good part  of the  time 
in 1985 in a mobile home with Robert Vanhoy. On 31 December 
1985 the  defendant and Robert Vanhoy attended a New Year's 
Eve party with Randy and Sandra Burcham. Randy Burcham was 
Robert Vanhoy's nephew. The two couples left the  party a t  ap- 
proximately 3:00 a.m. and Randy Burcham drove the  defendant 
and Robert Vanhoy to Robert Vanhoy's mobile home. 

The Burchams went t o  their home and had been there a 
short period of time when they received a telephone call from the  
defendant who said, ". . . get  down here. Robert has shot 
himself." When the  Burchams arrived a t  the mobile home, the  de- 
fendant told them that  Robert Vanhoy had tried t o  shoot her but 
had shot himself. Randy Burcham went to  the bedroom and saw 
Robert Vanhoy lying face down on the bed with a bullet hole in 
his back. A .25 caliber cartridge was found on the  bed and a .25 
caliber pistol was found under the  bed. The pistol was cocked 
with the  hammer back. A bullet was found in the body of Robert 
Vanhoy. 

A Sta te  Bureau of Investigation agent testified as a ballistics 
expert  tha t  t he  bullet taken from the  body of Robert Vanhoy was 
fired from the  pistol found under the  bed. There was a sheet on 
the  bed with a hole in it with powder burns and human blood 



228 IN THE SUPREME COURT [321 

- 

State v. Childress 

around the hole. The SBI agent testified that  a contact shot 
caused the hole in the sheet. There was testimony that  the pistol 
would not fire unless the hammer was pulled back and that  it 
took thirteen pounds of pressure to pull the trigger. 

The defendant testified that  when she and Robert Vanhoy ar- 
rived a t  the mobile home from the party, she changed clothes in 
preparation for a trip to the hospital t o  see her son. She testified 
that  Robert Vanhoy called her to the bedroom, told her t o  lie 
down and forbade her from leaving the mobile home. She testified 
that  she lay down on the bed with her back to Robert Vanhoy. 
She felt him put something in her back and say "he was going to  
shoot her before he'd let her leave." She then stated she: 

flipped over in the bed, heard a shot go off. I jumped up. He 
was rolling backwards and forwards in the  bed. I seen a hole 
in his back. I went around and dialed the  operator t o  get  
help. . . . I was trying to  get some help. I couldn't tell them 
how to get there. I couldn't do nothing. I guess I was just 
hysterical. 

Dr. Howard Nabors testified that  he was a surgeon on duty 
in a hospital in Winston-Salem when Robert Vanhoy was brought 
to the hospital. He testified that  the bullet entered the victim's 
back between the shoulder blades and traveled through the body 
in a downward direction until it lodged in the abdomen. He testi- 
fied that  in his opinion the bullet wound caused Robert Vanhoy to  
bleed to death. He also testified that  he did not think the bullet 
wound could have been self-inflicted. Dr. Modesto Scharyj testi- 
fied that  he is a pathologist and the  medical examiner for Forsyth 
County. He testified the death of Robert Vanhoy was caused by 
massive bleeding a s  a result of the bullet wound. He said, "I 
would categorically deny that  this could, in my opinion, this could 
not be a self-inflicted wound." Dr. Scharyj testified that  the  
absence of smoke stain in the wound showed that  either the bul- 
let was fired from a distance of more than two feet or  there was 
something that  filtered the powder granules. He testified he did 
not know a sheet with a bullet hole in it had been found a t  the 
scene. 

The jury found the defendant guilty a s  charged. The case 
was not tried as  a capital case and the defendant was sentenced 
to life in prison. The defendant appealed. 
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Lacy H. Thornburg, At torney General, by  Isaac T. Avery ,  111, 
Special Deputy Attorney General, and Theodore A .  Bruce, A.ssoci- 
ate At torney General, for the State.  

Malcolm Ray Hunter, Jr., Appellate Defender, by  Robin E. 
Hudson, Assistant Appellate Defender, for defendant appelilant. 

WEBB, Justice. 

[I] In her first assignment of error ,  the defendant contends it 
was error  not to  allow her motion t o  dismiss a t  the close alf the  
evidence. She bases this argument on the premise that  the State  
did not prove tha t  Robert Vanhoy did not accidentally shoot him- 
self. In this case the State  relies on circumstantial evidence for 
the proof of a part  of its case. In evaluating this evidence the 
State  is entitled to  every reasonable inference that  may be drawn 
therefrom. State v. Byrd, 309 N.C. 132, 305 S.E. 2d 724 (19133). 

In order t o  survive a motion to  dismiss the  charge of first 
degree murder, there must be substantial evidence that  the de- 
fendant intentionally killed Robert Vanhoy with malice and with 
premeditation and deliberation. State v. Davis, 289 N.C. 500, 223 
S.E. 2d 296 (1976). The question posed by this assignment of error  
is whether these elements may be inferred from the  evidence 
which was introduced. The direct evidence upon which the State  
relies is that  the deceased and the defendant were the only two 
persons in the home of the deceased. The deceased was sh~ot in 
the back and either from a distance of approximately two feet or 
point blank through some object such as  a sheet. There was testi- 
mony that  the  defendant could not have intentionally shot him- 
self. I t  is difficult to conclude that  Robert Vanhoy shot himself 
accidentally if the State's evidence is believed. He would have 
had t o  lose control of the  pistol and have i t  move to  his back and 
fire either two feet from him or point blank through the sheet, 
and this while he was lying on the bed with the  sheet over him. I t  
is much more likely that  the defendant had control of the  gun im- 
mediately before i t  was fired. 

If the  defendant had control of the gun immediately before it 
was fired, the question is whether the jury could conclude that  
she intentionally shot the  deceased. We hold that  the jury could 
do so. From the evidence i t  is difficult to conclude the shooting by 
the defendant was an accident. There was testimony that  the pis- 
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to1 had to  be cocked before it was fired and that  i t  took thirteen 
pounds of pressure t o  pull t he  trigger. I t  is hard t o  imagine the  
pistol accidentally coming to  a position pointed towards Robert 
Vanhoy's back while he was lying face down under a sheet. The 
much more likely inference from the  evidence is that  the  defend- 
ant intentionally pointed the  pistol a t  Robert Vanhoy and inten- 
tionally pulled the  trigger. 

The jury could infer malice from an intentional shooting of 
Robert Vanhoy which proximately caused his death. State v.  
Propst, 274 N.C. 62, 161 S.E. 2d 560 (1968). Premeditation means 
thought beforehand for some length of time, however short. Delib- 
eration means an intention to  kill, executed by the  defendant in a 
cool s ta te  of blood. "No fixed amount of time is required for the  
mental processes of premeditation and deliberation constituting 
an element of the offense of murder in the  first degree, it being 
sufficient if these mental processes occur prior to, and not 
simultaneously with, the  killing." State v.  Sanders, 276 N.C. 598, 
615-616, 174 S.E. 2d 487, 499-500 (19701, rev'd on other grounds, 
403 US. 948, 29 L.Ed. 2d 860 (1971). Having concluded that  the 
defendant intentionally shot Robert Vanhoy, the jury could con- 
clude from her action that  she thought about i t  for some short 
time beforehand and that  she executed her intention in a cool 
s tate  of blood. The evidence introduced by the Sta te  was suffi- 
cient for the jury to  find the  defendant intentionally killed Robert 
Vanhoy with malice and with premeditation and deliberation. The 
charge of first degree murder was properly submitted to  the jury. 

[2] The defendant presented evidence of accident and she con- 
tends the case should not have been submitted to the jury be- 
cause the  State  did not prove the  killing was not accidental. Her 
evidence of accident was that  she was lying on the bed with her 
back to Robert Vanhoy. Robert Vanhoy put the gun in her back 
and she "flipped over." The gun then accidentally went off and 
shot Robert Vanhoy in the back. This was evidence of accident 
submitted to the jury which the  jury did not believe. In rebutting 
this evidence the State  was entitled to use the inferences which it 
contended were more probable from its evidence than the  ex- 
planation of the shooting given by the defendant. 

The defendant relies on several cases which we find inap- 
plicable. State v. Bates, 309 N . C .  528, 308 S.E. 2d 258 (19831, in- 
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volved a charge of felony murder. This Court held that  felony 
murder should not have been submitted t o  t he  jury because t he  
evidence did not support a verdict of the  underlying feloay of 
armed robbery. The Court said tha t  on a motion t o  dismiss t he  
court must consider t he  defendant's evidence which explains or  
clarifies t he  State's evidence. This does not mean tha t  if th~e  de- 
fendant's testimony contradicts t he  more probable infer'ences 
which may be drawn from the  evidence, t he  S ta te  may not rely on 
these inferences. 

In State v. Foust, 258 N.C. 453, 128 S.E. 2d 889 (19631, this 
Court held there  was insufficient evidence of second degree mur- 
der  t o  be submitted t o  t he  jury when the  evidence showed the  de- 
fendant and the  deceased were in a room with no one else present 
and t he  deceased was killed by t he  firing of a shotgun. The de- 
fendant told the  investigating officers and testified that  he was 
holding the  shotgun in his lap when his girlfriend grabbed it. He 
pulled t he  shotgun away from her and it  went off. The defend- 
ant's explanation was consistent with the  physical evidence and 
this Court held the  evidence did not show an intentional killing. 
The defendant's testimony in this case is not consistent with the  
physical evidence. 

State v. Hood, 77 N.C. App. 170, 334 S.E. 2d 421 (19851, is a 
case in which the deceased was found in his home with a .2!5 cali- 
ber bullet wound in his head. The defendant had been seen leav- 
ing t he  area of the  victim's home. The Court of Appeals said 
there was no evidence t he  defendant had been in the  decedent's 
home. This distinguishes Hood from this case. 

In State v. Edwards, 224 N.C. 577, 31 S.E. 2d 762 (1944), 
there was no evidence of how the  deceased died. This Court, in 
holding that  judgment of nonsuit should have been entered, said 
the S ta te  had not proved the  corpus delicti. In this case the  evi- 
dence is undisputed that  the  decedent died of a gunshot wound. 
State v. Brown, 308 N.C. 181, 301 S.E. 2d 89 (1983), involved the  
proof of a corpus delicti sufficiently t o  make a confession admis- 
sible. I t  has no application t o  this case. 

(31 The defendant also contends the  evidence is not sufficient t o  
convict her of murder because t o  do so requires an inference on 
an inference. State v. Holland, 318 N.C. 608, 350 S.E. 2d 56 1,1986); 
Byrd, 309 N.C. 132, 305 S.E. 2d 724 and State v. LeDuc, 30t3 N.C. 
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62, 291 S.E. 2d 607 (1982). She argues tha t  if the  circumstances 
a re  proved which allow the  jury t o  infer that  she intentionally 
shot Robert Vanhoy causing his death, t he  law does not allow an 
inference from this inferred fact tha t  the killing was with malice 
and premeditation and deliberation. I t  is t r ue  that  some of our 
cases say that  in considering circumstantial evidence we will not 
make an inference on an inference. This is a rule tha t  is much 
criticized by legal scholars. For  instance it is stated a t  1A Wig- 
more, Evidence § 41 (Tillers rev. 19831: 

I t  was once suggested tha t  an inference upon an infer- 
ence will not be permitted, i.e., tha t  a fact desired t o  be used 
circumstantially must itself be established by testimonial 
evidence, and this suggestion has been repeated by several 
courts and sometimes actually has been enforced. There is no 
such orthodox rule; nor can there be. If there  were, hardly a 
single trial could be adequately prosecuted. 

See also Louise11 and Mueller, Federal Evidence 94 (1977). 
There is no logical reason why an inference which naturally arises 
from a fact proven by circumstantial evidence may not be made. 
This is the  way people often reason in everyday life. In this case 
the inferences on inferences dealt with proving the  facts con- 
stituting the elements of the  crime. We hold that  the  jury could 
properly do this. Insofar a s  Holland Byrd, LeDuc and other cases 
hold that  in considering circumstantial evidence an inference may 
not be made from an inference, they are overruled. 

[4] The defendant next contends the  court committed prejudicial 
error  in i ts  rulings on the  evidence. Sandra Burcham was the  first 
witness t o  testify. She testified t ha t  she and her husband Randall 
Burcham went to  the  mobile home immediately after receiving 
the call from defendant tha t  Robert Vanhoy had been shot. She 
testified tha t  after Randall Burcham saw Robert Vanhoy with a 
bullet hole in his back Randall Burcham said to  her, "The bitch 
killed my uncle." Randall Burcham was allowed to  testify tha t  he 
had accused the  defendant of killing Robert Vanhoy. 

The defendant contends these two statements were admitted 
for proving the  t ruth of the  assertions and a r e  hearsay a s  defined 
in N.C.G.S. 8C-1, Rule 802. Assuming the  challenged testimony 
was inadmissible hearsay, we hold the  defendant was not preju- 
diced by its admission. In order to  show reversible error,  the  de- 
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fendant must show there is a reasonable possibility that  ha'd the 
error  not been committed a different result would have been 
reached a t  the trial. N.C.G.S. 5 15A-1443 and State v. Billups, 301 
N.C. 607, 272 S.E. 2d 842 (1981). The jury knew that  Ramdall 
Burcham did not know who shot Robert Vanhoy except by the 
same evidence which was presented to the  jury. I t  is not llikely 
they gave his opinion much weight in reaching a decision. 

[S] The defendant next contends it was error t o  admit into 
evidence three items found a t  the scene of the alleged crime. 
These items were (1) a napkin found in the bathroom with human 
blood on it, (2) a photograph of a broken door latch in the bed- 
room, and (3) testimony as t o  a .38 caliber pistol which was found 
under the rug in the bedroom where Robert Vanhoy was shot. 
The defendant contends this evidence is not relevant as  relevancy 
is defined in N.C.G.S. 5 8C-1, Rule 401, and should have been ex- 
cluded pursuant t o  N.C.G.S. § 8C-1, Rule 402. We hold that these 
three items of evidence had some tendency to  make a fact a t  is- 
sue in this case more probable. That makes the three items rele- 
vant and admissible. The evidence showed the defendant did not 
have blood on her when the Burchams arrived a t  the mobile 
home. The fact that  there was a bloody napkin in the bathroom 
had a tendency to  prove she had removed blood from her body 
after the shooting. The State contended that  the defendant f'orced 
her way into the bedroom and shot Robert Vanhoy. A broken 
latch on the floor of the bedroom had some tendency to  prove this 
contention. The evidence was that  the  deceased owned a .38 cali- 
ber pistol. The gun with which he was killed belonged to  the de- 
fendant. Proof that  the deceased had his own pistol in the room 
has a tendency to show that  if it was the deceased who was lpoint- 
ing a pistol a t  the  defendant, it is more likely he would have used 
his own pistol. This makes the  defendant's description of the 
events less believable. 

[6] The defendant next contends it was error  for the district at- 
torney to be allowed to  cross examine her about the  various 
names by which she had been known. The defendant contends the 
only purpose of this cross examination was to  show she had been 
married four times and it violates the rule of State v. Morgan, 
315 N.C. 626, 340 S.E. 2d 84 (19861, which prohibits cross examina- 
tion as  to instances of bad conduct unless the subject matter 
pertains t o  credibility. The defendant did not object to these 
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questions. N.C.R. App. P. 10(b)(l) provides that,  with some excep- 
tions not applicable here, an objection to  a question of a witness 
must be made a t  trial in order t o  assign error  on appeal t o  allow- 
ing the question. The plain error  rule was adopted in S ta te  v. 
Odom, 316 N.C. 306, 341 S.E. 2d 332 (19861, t o  alleviate the hard- 
ship imposed by N.C.R. App. P. 10(b)(2) which requires an excep- 
tion be made to  a jury charge before error  may be assigned to  
the charge on appeal. This Court extended the plain error  rule t o  
evidentiary rulings in S ta te  v. Black, 308 N.C. 736, 303 S.E. 2d 
804 (1983). We held in S ta te  v. Walker, 316 N.C. 33, 340 S.E. 2d 80 
(19861, and Sta te  v. Oliver, 309 N.C. 326, 307 S.E. 2d 304 (19831, 
that  in order to invoke the plain error  rule this Court must deter- 
mine that  the alleged error  "tilted the scales" and caused the jury 
to reach its verdict convicting the  defendant. We cannot hold tha t  
allowing the defendant t o  be questioned in such a way that  the 
jury could infer that  she had been married four times "tipped 
the scales" and caused her t o  be convicted. We do not invoke the 
plain error  rule for this assignment of error. 

The defendant also contends i t  was error  for the Sta te  t o  be 
allowed to  elicit testimony that  she spent the night with Robert 
Vanhoy on their first date. Assuming this was error  i t  was harm- 
less. There was extensive testimony that  defendant and Robert 
Vanhoy had lived together for some time prior t o  the day Robert 
Vanhoy was killed. There is not a reasonable possibility there 
would have been a different result if the jury had not known the 
date their relationship commenced. N.C.G.S. 5 15A-1443(a). 

[7] Defendant's last assignment of error  is t o  the charge of the 
court. She did not object t o  the charge a t  trial and relies on the 
plain error  rule t o  have us review it. The defendant argues the in- 
structions given by the court permitted an inference of premedi- 
tation and deliberation based on evidence not before the jury. 
S ta te  v. Buchanan, 287 N.C. 408, 215 S.E. 2d 80 (1975). She also 
says the court expressed an opinion on the evidence in violation 
of N.C.G.S. 5 15A-1232. In charging on the contentions of the  
State  the court said some of the evidence upon which the Sta te  
relies is: 

the fact that  there were only two persons in the trailer a t  
the time of the shooting, the defendant walked out of the 
trailer and the victim was carried out of the trailer on a 
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stretcher.  The State  contending tha t  the  lack of any eye- 
witnesses in this home a t  the  time of the  shooting t o  tell you 
exactly what happened. . . . the  wound was inflicted b,y an- 
other person when considering the  opinion of two medical ex- 
pert  witnesses that  the  wound was not self-inflicted. . . . And 
consider the conduct and the  statements of the  Defendant 
after the time of the  shooting, and the  statements made by 
her to  various persons, including officers, as  t o  whethe:r the  
act was suicide or an accident, or whether the  cause of the 
act was unknown. And, another factor tha t  the  S ta te  is con- 
tending is the  passage of time after the shot before anyone, 
neighbors, emergency medical services personnel, o r  any law 
enforcement authorities, were notified. 

We can find no error  in any part  of the charge which we have 
quoted. The defendant does not point out how the court ex- 
pressed an opinion on the evidence and we do not believe it did 
so. The judge recited the evidence and told the jury what the 
State  contended they should infer from this evidence. The fact 
that  two people were in the room a t  the time of the shooting and 
only one of them walked out supports an inference that  the one 
who walked out shot the other. When the court said there was 
not an eyewitness, the jury is bound to  have known i t  meant 
there was not an eyewitness other than the defendant. The two 
doctors had testified that  in their opinions Robert Vanhoy di~d not 
intentionally shoot himself. The court could tell the jury they 
could consider this testimony in considering whether the wound 
was self-inflicted. The defendant contends her conduct and all her 
statements a f te r  the  shooting were consistent with her defense 
that  the deceased accidentally shot himself. I t  is not error  for the 
court to  charge the jury that  the  State  contended otherwise. The 
State's evidence showed tha t  defendant and Robert Vanhoy ar-  
rived a t  the mobile home a t  3:00 a.m. I t  was one-half hour later 
when defendant called for help. The State  contended that  the de- 
fendant shot the deceased shortly after they arrived a t  the mobile 
home and she did not call for help for several minutes. The judge 
was stating this contention of the State. If we invoked the plain 
error rule, it would not be helpful to  the defendant. 

No error  
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RAYMOND B. ABERNATHY V. CONSOLIDATED FREIGHTWAYS CORPORA- 
TION OF DELAWARE; RAY MOSLEY AND RICHARD P. WHITAKER, JR. 

No. 369PA87 

(Filed 2 December 1987) 

Master and Servant 1 89.1- operating forklift without brakes-ordinary negli- 
gence - Workers' Compensation Act sole remedy 

Plaintiff dock worker's evidence showed only ordinary negligence by his 
cuemployees where i t  showed tha t  plaintiff was struck by a forklift operated 
by the  co-employees on a loading dock, that  the co-employees knew the forklift 
had no brakes, and that  the co-employees thought the forklift could be stopped 
without brakes by using the foot pedal to  disengage the transmission and 
changing gears to  the opposite direction. Therefore, plaintiff was limited to  
recovery under the Workers' Compensation Act, and the trial court had no 
jurisdiction over plaintiffs action against his co-employees and his employer. 
N.C.G.S. §$ 97-10, 97-10.1. 

Justice MEYER concurring in result. 

Justice MARTIN dissenting. 

ON discretionary review prior t o  determination by the Court 
of Appeals, pursuant t o  N.C.G.S. $j 7A-31, of a judgment entered 
by Downs, J., a t  the 8 December 1986 Civil Session of Superior 
Court, GASTON County. Heard in the Supreme Court on 15 Oc- 
tober 1987. 

Whitesides, Robinson, Blue & Wilson, by Henry M. White- 
sides; Stott, Hollowell, Palmer & Windham, by Douglas P. Ar-  
t h u r ~ ,  for  the plaintiff-appellant. 

Caudle & Spears, P.A., by Lloyd C. Caudle and Harry  P. 
Brody, for  the defendant-appellants. 

MITCHELL, Justice. 

The plaintiff brought this action alleging, inter  alia, that  he 
was injured by the  willful, wanton and reckless conduct of his co- 
employees, Ray Mosley and Richard Whitaker. The plaintiff seeks 
recovery based on his allegations that  the defendant Mosley's 
operation of a brakeless tow motor, which caused the injury, and 
the defendant Whitaker's instruction to Mosley to  use the brake- 
less tow motor amounted to  conduct so reckless a s  t o  rise t o  the 
level of "quasi-intent" or  "constructive intent" t o  injure the plain- 
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tiff. The plaintiff contends that  his injury should be treated as an 
intentional injury for purposes of our Workers' Compensation 
Act, and that  he should be allowed to recover from Mosley and 
Whitaker, individually and from Consolidated Freightways under 
the tort  theory of respondeat superior. 

Since we conclude that  the evidence presented a t  trial sup- 
ports only a finding of ordinary negligence, the pivotal question in 
this case is whether the North Carolina Workers' Compensation 
Act provides the exclusive remedy when an employee is injured 
in the course of his employment by the ordinary negligence of co- 
employees. We conclude that  i t  does. 

The evidence offered a t  trial, taken in the light most favor- 
able t o  the plaintiff, tends to show that  on 8 November 1984, the 
plaintiff, while employed a s  a dock worker by the defendant Con- 
solidated Freightways, sustained a compound fracture to his right 
leg. This injury was caused when a brakeless tow motor* driven 
by Mosley struck a float which came against the plaintiffs leg and 
pinned his leg between the float and an iron pole embedded in the 
floor. Mosley was working on the loading dock a t  Consolida.ted 
Freightways' warehouse when Whitaker, his supervisor, in- 
structed him to move some freight with the tow motor which had 
no brakes. 

Both Mosley and Whitaker were aware that  the tow motor 
was without brakes and had seen a handwritten "No Brakes" sign 
which had been taped on the tow motor. Both men thought, how- 
ever, that  the tow motor could be stopped without brakes by 
using the foot pedal to disengage the transmission and by chang- 
ing gears from reverse to  forward or vice versa. They had seen 
numerous employees a t  Consolidated Freightways using the ac- 
celerator or the lever controlling forward and backward move- 
ments t o  control the movement of tow motors without using the 
brakes. In fact, just prior to the accident which injured the plain- 
tiff, Mosley used the foot pedal t o  stop the brakeless tow motor in 
question here, while moving the freight he was assigned to move. 
Mosley testified that  the accident occurred after he had moved all 

The witnesses referred to  the machine in question as  a "forklift" or "tow 
motor" and seemed to  use the two terms as  equivalent or interchangeable refer- 
ences to  the  same machine. We use the term "tow motor" throughout this opinion 
for purposes of uniformity. 
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but two of four or five "skids" that  he needed to  move. Mosley 
testified that the accident was the result of the following three 
things: (1) the tow motor failed to reverse directions and go for- 
ward as it should have when he changed gears; (2) the tow motor 
had no brakes; and (3) he failed to be more "aware." Mosley fur- 
ther testified that the accident was his fault and that  in retro- 
spect he realized that he should not have used a tow motor 
without brakes. Whitaker agreed that a brakeless tow motor is 
unsafe even though alternative means can be used to  stop the 
equipment. 

As a result of his injuries, the plaintiff received extensive 
medical care. Based on the Industrial Commission's disability 
rating schedule, the plaintiffs leg was rated as thirty-five percent 
permanently disabled. Because of his injuries sustained as a re- 
sult of the accident, the plaintiff applied for and received benefits 
totaling $65,485.60 from Consolidated Freightways' workers' com- 
pensation insurance carrier. 

The trial court denied the defendants' motions for a directed 
verdict a t  the close of all of the evidence and submitted issues 
regarding Mosley's and Whitaker's liability to the jury. The trial 
court refused to  submit the issue of punitive damages as to Con- 
solidated Freightways to the jury. The jury found that the 
defendants Mosley and Whitaker were willfully, wantonly and 
grossly negligent and awarded the plaintiff $800,000 in compen- 
satory damages. The jury also awarded the plaintiff $5,000 in 
punitive damages against Whitaker. The trial court denied the 
post-trial motion of Mosley and Whitaker for judgment notwith- 
standing the verdict. 

The trial court submitted two issues to the jury relating to 
the defendant Consolidated Freightways. First, the jury was 
asked to decide whether the plaintiff was injured as a proximate 
result of "the intentional conduct" of Whitaker. If the jury 
reached an affirmative answer as to that question, they were then 
instructed to consider whether Whitaker was "at the time and in 
respect of such intentional conduct the agent of the Defendant, 
Consolidated Freightways Corporation of Delaware a t  the time 
the Plaintiff was injured?" The jury found that the plaintiff was 
not injured by "intentional conduct" of Whitaker and, therefore, 
never reached the question of whether Whitaker was an agent of 
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Consolidated Freightways. Therefore, the  jury awarded no dam- 
ages t o  the  plaintiff against Consolidated Freightways. 

The trial  court entered judgment in accord with the  verdict 
against t he  defendants Mosley and Whitaker. As a par t  of i ts 
judgment, t he  trial  court ordered tha t  the  action against Con- 
solidated Freightways be dismissed with prejudice. The plaintiff 
and t he  defendants appealed t o  t he  Court of Appeals. This Court 
allowed the  plaintiffs and t he  defendants' petitions for dis'cre- 
tionary review, prior t o  determination by t he  Court of Appeals, 
on 28 July 1987. 

The defendants first assign a s  error  the  trial court's denial of 
their motions for directed verdict and, as  t o  the  defendants Mos- 
ley and Whitaker, their motions for judgment notwithstanding 
the  verdict. In support of this assignment, they argue that  the  
evidence tended t o  show, a t  most, ordinary negligence on t he  part  
of Mosley and Whitaker. They argue that,  such being the  case, 
the  plaintiff was limited t o  recovery under the  Workers' Com!pen- 
sation Act, and tha t  t he  trial  court had no jurisdiction over the  
plaintiffs claim. This argument is meritorious. 

In reviewing a ruling upon a motion for judgment noturith- 
standing the  verdict made pursuant t o  N.C.G.S. 5 1A-1, Rule 50, 
the  evidence must be viewed in the  light most favorable to  t he  
non-movant "deeming all evidence which tends t o  support his po- 
sition t o  be t rue,  resolving all evidentiary conflicts favorably t o  
him and giving t he  non-movant the  benefit of all the  inferences 
reasonably t o  be drawn in his favor." Daughtry v. Turnage, 295 
N.C. 543, 544, 246 S.E. 2d 788, 789 (1978). The same standard is 
applied for review of a ruling upon a motion for a directed ver- 
dict. Dickinson v. Puke, 284 N.C. 576, 201 S.E. 2d 897 (1974). 

The provisions of t he  North Carolina Workers' Compensation 
Act with which we a re  primarily concerned a re  N.C.G.S. !j 97-9 
and !j 97-10.1. N.C.G.S. !j 97-9 provides: 

Every employer subject t o  t he  compensation provisions of 
this Article shall secure t he  payment of compensation to his 
employees in the manner hereinafter provided; and while 
such security remains in force, he or those conducting his 
business shall only be liable t o  any employee for personal in- 
jury or  death by accident t o  t he  extent and in the  manner 
herein specified. 
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N.C.G.S. 5 97-10.1 provides: 

If the employee and the  employer a re  subject t o  and have 
complied with the provisions of this Article, then the rights 
and remedies herein granted to  the employee, his depend- 
ents, next of kin, or  personal representative shall include all 
other rights and remedies of the employee, his dependents, 
next of kin, or representative as  against the employer a t  
common law or otherwise on account of such injury or death. 

This latter provision of our Act, N.C.G.S. 5 97-10.1, is commonly 
referred to  a s  an "exclusivity provision." 

In Pleasant v. Johnson, 312 N.C. 710, 713, 325 S.E. 2d 244, 
247 (19851, we held that  the Workers' Compensation Act does not 
bar an employee from recovering in a civil action against a co-em- 
ployee for injuries received a s  a result of the co-employee's will- 
ful, wanton and reckless conduct. See generally Annotation, 
Willful, Wanton or Reckless Conduct of Co-employee as Ground of 
Liability Despite Bar of Workers' Compensation Law, 57 A.L.R. 
4th 888 (1987). We also said, however, that  the Act is the exclu- 
sive remedy for an employee who is injured by the ordinary negli- 
gence of a co-employee. Pleasant v. Johnson, 312 N.C. a t  713, 325 
S.E. 2d a t  247. In Pleasant this Court delimited willful, wanton 
and reckless negligence a s  existing somewhere between ordinary 
negligence and intentional injury. We defined "wanton conduct a s  
an act manifesting a reckless disregard for the rights and safety 
of others" and "willful negligence" a s  "the intentional failure t o  
carry out some duty imposed by law or contract which is neces- 
sary to  the safety of the person or property to  which i t  is owed." 
Id. a t  714, 325 S.E. 2d a t  248. We further noted tha t  there is a 
distinction between willful breach of duty and willful intent t o  
cause an injury. We recognized, however, that  intent t o  inflict an 
injury need not be actual, and that  constructive intent to injure 
may provide the mental s ta te  necessary for an intentional tort.  
Constructive intent t o  injure exists where conduct threatens the 
safety of another and is so reckless or  manifestly indifferent t o  
the consequences that  a finding of willfulness and wantonness 
equivalent in spirit t o  actual intent is justified. Id. 

In the case a t  bar, the evidence supports only a finding of or- 
dinary negligence on the part  of the defendants Whitaker and 
Mosley. Therefore, we follow established precedent and hold that  
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the plaintiff is barred from bringing this action against the de- 
fendants and is limited to  recovery under the  Workers' Compen- 
sation Act. See Pleasant v. Johnson, 312 N.C. a t  713, 325 S.E. 2d 
a t  247; Strickland v. King, 293 N.C. 731, 239 S.E. 2d 243 (1977). 
Since the  evidence supports only a finding of ordinary negligence 
on the part  of the plaintiffs co-employees Whitaker and Mosley, 
we find it unnecessary to  decide, or even consider, whether an 
employer may be held vicariously liable in a civil action by one of 
its employees for the willful, wanton or reckless conduct of i ts  
other employees, arising out of and in the course of their employ- 
ment. Nor do we find it necessary to  address other issues raised 
by the  parties. 

In the  present case, there is no evidence that  either Mosley's 
or Whitaker's conduct was so  reckless or manifestly indifferent to  
the consequences that  it may be found equivalent in spirit to  ac- 
tual intent t o  inflict injury. A review of the evidence indicates 
that  Whitaker and Mosley believed that  a tow motor cou.ld be 
stopped safely without use of the  brakes by using the foot pedal 
to  disengage the transmission and by changing gears from re- 
verse to  forward or vice versa. The evidence also tends to  show 
that  Mosley, an employee with twenty years experience operating 
tow motors, thought that  he could operate the brakeless tow 
motor safely. The evidence further tends t o  show that  a t  the time 
of the  accident, he had used the  brakeless tow motor without inci- 
dent for some ten to  fifteen minutes and had moved all but two of 
the four or five "skids" tha t  he was assigned to  move. Only when 
the tow motor failed t o  change directions properly did the acci- 
dent occur. We recognize that  the jury could find that  the pru- 
dent course of action would be for the supervisor to  prohibit 
workers from using a tow motor without brakes. In the  present 
case, however, Mosley's and Whitaker's decision to  use the defec- 
tive tow motor was an error  in judgment which amounted to  or- 
dinary negligence a t  most. 

The North Carolina Workers' Compensation Act provides the  
sole remedy for an employee who has been injured by the or- 
dinary negligence of a co-employee. Here, the  evidence tended a t  
most t o  show ordinary negligence on the part  of the  co-employees. 
Therefore, the  evidence revealed tha t  the trial court was without 
jurisdiction a s  t o  them in this case. As the plaintiff only sought t o  
hold Consolidated Freightways liable on a theory of vicarious 
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liability for the willful, wanton and reckless conduct of its 
employees, the trial court was also without jurisdiction as to Con- 
solidated Freightways. The trial court erred in denying the de- 
fendants' motions for a directed verdict and the motion of the 
defendants Mosley and Whitaker for judgment notwithstanding 
the verdict. 

That part of the judgment of the trial court dismissing with 
prejudice the claims against Consolidated Freightways is af- 
firmed. The remainder of the judgment is vacated. This case is 
remanded to the trial court with instructions to enter judgment 
for the defendants. 

Affirmed in part, vacated in part and remanded. 

Justice MEYER concurring in result. 

While I concur in the result reached by the majority, I find 
the majority's lengthy explanation and interpretation of Pleasant 
v. Johnson, 312 N.C. 710, 325 S.E. 2d 244 (19851, inappropriate in 
view of the Court's decision that the evidence in this case reflects 
only "ordinary" negligence on the part of the co-employees. 

Pleasant stands only for the proposition that our Workers' 
Compensation Act does not preclude a suit against a co-employee 
for the co-employee's willful, wanton, and reckless negligence, or, 
as stated by the majority in Pleasant, "[Wle now hold that the 
Workers' Compensation Act does not shield a co-employee from 
common law liability for willful, wanton and reckless negligence." 
Id. a t  716, 325 S.E. 2d a t  249. 

Where, as here, the Court bases its decision upon evidence 
that supports "only a finding of ordinary negligence on the part 
of the plaintiffs co-employees," of what possible relevance is the 
majority's statement that "we find it unnecessary to decide, or 
even consider, whether an employer may be held vicariously li- 
able in a civil action by one of its employees for the willful, wan- 
ton or reckless conduct of . . . other employees." (Emphasis 
added.) Where, as here, the level of negligence is determined to 
be only "ordinary" negligence, the majority's explanation and in- 
terpretation of Pleasant's definition and treatment of willful, wan- 
ton, and reckless negligence as "constructive intent to injure" is 
clearly irrelevant and constitutes the worst sort of obiter dictum. 
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Justice MARTIN dissenting. 

I respectfully dissent from the  holding of the majority that  
the conduct of defendants in this case does not rise to  the level of 
being willful, wanton, or reckless negligence. 

Clearly, the intentional operation of the  forklift tractor on a 
loading dock where other people were working, with knowledge 
that  the  vehicle did not have any brakes, constituted gross, will- 
ful, or wanton negligence. The forklift had a "No Brakes" sign af- 
fixed to  it, and defendants Mosley and Whitaker had actual 
knowledge that  the vehicle did not have brakes. The forklift was 
used t o  move heavy loads from place t o  place and to  stack and re- 
move heavy freight on the loading dock. 

The belief by Mosley and Whitaker that  the forklift cou:ld be 
stopped, even though i t  had no brakes, by disengaging the clutch 
and changing the gears t o  the opposite direction, is incredibmle a t  
best. The majority accepts this testimony as  gospel; a t  the most it 
would be a question for the  jury to  decide whether the vehicle 
could be so stopped and whether Mosley and Whitaker actually 
had such a belief. As the majority recognizes, the evidence must 
be viewed in the light most favorable to plaintiff. Daughtry  v. 
Turnage, 295 N.C. 543, 246 S.E. 2d 788 (1978). Reviewing the evi- 
dence accordingly, this "defense" was for the jury. 

The operation of moving vehicles without proper means of 
controlling them is indeed a dangerous occupation. I t  is negli- 
gence per se  to  operate a motor vehicle on the public higlhway 
without proper brakes. Stephens v. Oil Go., 259 N.C. 456, 131 S.E. 
2d 39 (1963). Consolidated Freightways, as employer of Mosley 
and Whitaker, had a nondelegable duty to provide them with safe 
machines with which to  perform their work. Kientz  v. Cadton,  
245 N.C. 236, 96 S.E. 2d 14 (1957). The willful use of the unsafe 
forklift by Consolidated's employees, resulting in serious injuries 
to plaintiff, was sufficient evidence, under the circumstances of 
this case, to  carry the issue of willful, wanton, or reckless 
negligence to  the jury. Surely, the conduct by defendants 
manifested a reckless disregard for the rights and safety of oth- 
ers  and the evidence was sufficient for a jury determinati'on of 
whether the defendants intentionally failed to carry out their 
lawful duties necessary to  protect the safety of others and., par- 
ticularly, the plaintiff. Pleasant v. Johnson, 312 N.C. 710, 325 S.E. 
2d 244 (1985). 

For  these reasons, I cannot join the majority opinion. 
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MARTIN L. TAYLOR v. MARGIE V. TAYLOR 

No. 139A87 

(Filed 2 December 1987) 

1. Husband and Wife 1 12- separation agreements-G.S. 1 31A-llb)l61 inappli- 
cable 

N.C.G.S. 5 31A-l(bN6) is inapplicable to  separation agreements entered 
into by parties contemplating a separation or divorce from a valid marriage. 

2. Husband and Wife @ 12; Bigamy 1 1- separation agreement-termination of 
support on bigamous remarriage 

The trial court correctly terminated plaintiffs obligation to  pay alimony 
under a separation agreement where the agreement provided support until 
defendant's death or remarriage and defendant remarried without obtaining a 
divorce from plaintiff. Even though defendant's remarriage was void ab initio, 
defendant was estopped t o  deny tha t  she was remarried as  a defense to  this 
action. 

APPEAL by defendant from the decision of a divided panel of 
the Court of Appeals, 84 N.C. App. 391, 352 S.E. 2d 918 (19871, af- 
firming judgment for the plaintiff entered by Jones, J., a t  the 16 
January 1986 Session of District Court, WAYNE County. Heard in 
the Supreme Court 11 November 1987. 

Cecil P. Merritt, for plaintiff-appellee. 

Hulse & Hulse, by B. Geoffrey Hulse, for defendant-appellant. 

FRYE, Justice. 

The sole question before this Court is whether the bigamous 
marriage of defendant bars further spousal support provided by a 
separation agreement. The Court of Appeals held that it does, 
and we affirm, although on different grounds. 

The appellee, Martin L. Taylor, and the appellant, Margie V. 
Taylor, were married on 20 February 1961 and separated on 5 Oc- 
tober 1984, a t  which time they entered into a written separation 
agreement. On 13 June 1985, plaintiff filed a complaint seeking a 
rescission of the separation agreement, alleging, inter alia, that 
defendant had substantially breached the terms of the agreement. 
On 16 September 1985, defendant filed an answer. On 21 Novem- 
ber 1985, plaintiff filed a supplementary complaint alleging that 
defendant's remarriage terminated her rights to receive support 
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from plaintiff under the separation agreement. On 16 January 
1986, the day of trial, defendant filed a counterclaim asking for 
specific performance of the  parties' separation agreement. 'The 
trial judge made the  following pertinent findings of fact: 

4. The parties executed a written separation agreement 
on October 5, 1984, which provides in pertinent part  in Para- 
graph 2 thereof, "Husband shall pay to  Wife for her support 
and for support of the  children the sum of ONE THOUSAND 
DOLLARS ($1,000.00) per month for one year, the payments 
beginning on October 10, 1984 and ending on September 10, 
1985; thereafter,  Wife shall receive one-half of the retirement 
pay of the  Husband (the retirement pay a t  this time is EIIGHT 
HUNDRED TWENTY-SEVEN AND 771100 ($827.77) per month) and 
shall receive one-half of said retirement pay as  it may in- 
crease or decrease until her remarriage or death." 

6. The Plaintiff paid t o  the  Defendant the sum of (ONE 
THOUSAND DOLLARS ($1,000.00) per month through and in- 
cluding the  month of May, 1985, pursuant to  the  terms of the 
separation agreement. 

7. On April 8, 1985, the  Defendant applied for a license t o  
marry George Dwight Davis a t  Dillon, South Carolina, a t  5:25 
p.m. She subsequently went with George Dwight Davi:s to  
Lumberton, North Carolina where they registered a t  Motel 6 
and spent the night together and then returned to  Dillon, 
South Carolina on April 9, 1985. 

8. On April 9, 1985 a t  5 2 5  p.m., the  Defendant par- 
ticipated in a marriage ceremony with George Dwight Davis 
a t  Dillon, South Carolina and a License and Certificate for 
Marriage was duly issued t o  them by the  S ta te  of South Car- 
olina. 

11. The Plaintiff, Martin L. Taylor, testified that  he was 
married to  Margie V. Taylor on April 9, 1985; Margie V. Tay- 
lor testified that  she has not divorced Martin L. Taylor. 

12. Thereafter, the  Defendant lived from time to  time 
with George Dwight Davis in the  State  of Florida and has re- 
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ceived some support from George Dwight Davis since April 
9, 1985. 

Pertinent t o  this appeal, the  trial judge made the following con- 
clusion of law: 

1. The obligation of the  Plaintiff to  pay support for the 
Defendant a s  provided in Paragraph 2 of the  separation 
agreement between the parties dated October 5, 1984 was 
terminated upon the marriage ceremony of the  Defendant on 
April 9, 1985 a t  Dillon, South Carolina. 

Accordingly, the trial court entered a judgment for plaintiff 
relieving him of any support obligations he had pursuant t o  the 
parties' separation agreement. On appeal to the North Carolina 
Court of Appeals, defendant contended the trial court erred in 
allowing evidence regarding the bigamous marriage ceremony 
since bigamous marriages in North Carolina are  void a b  init io and 
may be impeached a t  any time. Because a bigamous marriage is 
void, defendant argued, the trial court erred in holding tha t  the 
bigamous marriage was a remarriage, thus barring defendant's 
right t o  support a s  contemplated by the parties under the separa- 
tion agreement. 

In affirming the trial court the Court of Appeals held that  
N.C.G.S. 5 31A-1 "is an absolute bar t o  defendant's claim to  have 
plaintiff pay her one-half of his retirement pay pursuant t o  the 
deed of separation." The Court of Appeals noted that  if defendant 
had not been married to  plaintiff a t  the time of the separation 
agreement she would have had no right t o  claim anything from 
plaintiff. But since she was married to plaintiff a t  the time of the 
separation agreement her right t o  claim one-half of plaintiffs 
retirement pay was a property right "in consideration of the mar- 
riage." Therefore, the bigamous marriage of defendant, under 
"the plain language of G.S. 31A-1," relieved plaintiff from "his 
obligation to  support defendant." Taylor  v. Taylor ,  84 N.C. App. 
391, 395, 352 S.E. 2d 918, 920. 

On appeal t o  this Court defendant argues that  N.C.G.S. 
5 31A-l(bK6) is inapplicable t o  separation agreements because it is 
substantively the same as the predecessor s tatute to 5 31A-1 
(bN61, which was enacted to  address the issues of antenuptial 
agreements and postnuptial agreements only. Defendant argues 
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tha t  antenuptial agreements a re  in contemplation of marriage and 
postnuptial agreements contemplate the  parties staying together 
in marriage, thus both would be addressed under 5 31A-l(b8)(61 
since both agreements deal with settlements in consideration of 
the marriage. Conversely, defendant argues that  the separation 
agreement in the case sub judice is an agreement in contempla- 
tion of the ending of the marriage, thus 5 3lA-l(b)(6) is inap- 
plicable. 

The pertinent part  of N.C.G.S. 5 31A-1, as  relied on by .the 
Court of Appeals, reads as  follows: 

(a) The following persons shall lose the  rights specified in 
subsection (b) of this section: 

(1) A spouse from whom or by whom an absolute divorce or 
marriage annulment has been obtained or from whom a 
divorce from bed and board has been obtained; or 

(2) A spouse who voluntarily separates from the  other spouse 
and lives in adultery and such has not been condoned; or 

(3) A spouse who wilfully and without just cause abandlons 
and refuses t o  live with the other spouse and is not living 
with the other spouse a t  the  time of such spouse's death; 
or  

(4) A spouse who obtains a divorce the validity of which is 
not recognized under the  laws of this State; or 

(5) A spouse who knowingly contracts a bigamous marria~ge. 

(b) The rights lost as  specified in subsection (a) of this 
section shall be as  follows: 

(1) All rights of intestate succession in the estate of the  
other spouse; 

(2) All right t o  claim or succeed to  a homestead in the real 
property of the other spouse; 

(3) All right to  dissent from the will of the  other spouse .and 
take either the intestate share provided or the life in- 
terest  in lieu thereof; 

(4) All right to  any year's allowance in the  personal property 
of the  other spouse; 
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(5) All right to administer the estate  of the other spouse; and 

(6) Any rights or interests in the property of the other 
spouse which by a settlement before or after marriage 
were settled upon the offending spouse solely in con- 
sideration of the marriage. 

N.C.G.S. €j 31A-1 (1984). 

[I] We disagree with the Court of Appeals' holding that  the 
above statute creates a bar to defendant's claim under the separa- 
tion agreement. In doing so we note a t  the  outset tha t  subsection 
(b)(6) of the statute, in its original form or a s  amended, has not 
heretofore been interpreted by this Court. However, we agree 
with defendant that  the amended statute, pertinent to this ap- 
peal, is substantively the same as the prior statute. See W. Bo- 
lich, Acts Barring Property Rights, 49 N.C.L. Rev. 175, 178-82 
(1962). Admittedly, subsection (bN6) is unclear, see 2 R. Lee, North 
Carolina Family Law, 5 219, n. 20 (4th ed. 19801, but the apparent 
purpose of the full s tatute is t o  bar the benefits of certain types 
of property rights and interests otherwise accruing to  a person 
but for his wrongful acts or a divorce or  annulment. See W. 
Bolich, Acts Barring Property Rights, 49 N.C.L. Rev. 175, 175 
(1962). However, a respected authority has questioned the applica- 
tion of subsection (b)(6) t o  separation agreements. "It is doubtful 
that  separation agreements, contemplating a separation or a di- 
vorce, a re  affected by N.C. Gen. Stat.  €j 31A-l(b)(6)." 2 R. Lee, 
North Carolina Family Law, 5 219, n. 20 (4th ed. 1980). Also, 
N.C.G.S. 3 50-20 provides that  property settlement agreements 
may be entered before, during, or  after the  marriage, and the 
agreement is binding on the parties. See Buffington v. Buffington, 
69 N.C. App. 483, 317 S.E. 2d 97 (1984) (property settlement 
agreements may be entered prior to separation of the parties). 
Therefore, we agree in part  with the dissenting opinion of Judge 
Greene: were we to hold tha t  N.C.G.S. 5 31A-1 was applicable t o  
separation agreements then all separation agreements entered 
into prior to divorce would be unenforceable after the divorce. 
See N.C.G.S. 5 31A-l(a)(l) (1984). Clearly, this is not the law of 
this jurisdiction. See Haynes v. Haynes, 45 N.C. App. 376, 263 
S.E. 2d 783 (1980) (separation agreement is a contract, enforceable 
af ter  the divorce). Therefore, we hold that N.C.G.S. 5 31A-l(b)(6) 
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is inapplicable to  separation agreements entered into by parties 
contemplating a separation or divorce from a valid marriage. 

[2] Because we hold that  N.C.G.S. 5 31A-l(b)(6) is inapplicable to  
the instant case, we must decide whether a bigamous marriage is 
equivalent to  "remarriage" as  used in the parties' separation 
agreement. A bigamous marriage is void ab initio in this State. 
N.C.G.S. 5 51-3 (1984) ("All marriages . . . between persons either 
of whom has a husband or wife living a t  the time of such mar- 
riage . . . shall be void."). A bigamous marriage is a nullity, with 
no legal rights flowing from it, and can be collaterally attacked a t  
any time. See Ivery v. Ivery, 258 N.C. 721, 129 S.E. 2d 457 (19163). 
Therefore, because a bigamous marriage is void from the out&, 
we hold that  the bigamous marriage of defendant is not the equiv- 
alent of remarriage as  used in the  parties' separation agreement. 

However, our holding that  a bigamous marriage is not legally 
recognized under our s tatutes  is not dispositive of the issue on 
appeal. We must now address the issue whether defendant, who 
knowingly entered a bigamous marriage, is subsequently es- 
topped from asserting the invalidity of that  marriage in order to  
avoid the consequences flowing from her wrongful conduct. 

Even though under N.C.G.S. 5 51-3 a bigamous marriage is 
void ab initio, our courts have held that  a party may be estopped 
from asserting the invalidity of the bigamous marriage. See McIn- 
tyre v. Mclntyre, 211 N.C. 698, 191 S.E. 507 (1937). "Under quasi- 
estoppel doctrine, one is not permitted to  injure another by 
taking a position inconsistent with prior conduct, regardless of 
whether the person had actually relied upon that  conduct." Mayer 
v. Mayer, 66 N.C. App. 522, 532, 311 S.E. 2d 659, disc. rev. denied, 
311 N.C. 760, 321 S.E. 2d 140 (1984).' 

1. Professor Clark has noted tha t  there  a r e  three factors involved in analyzing 
quasi-estoppel cases involving invalid divorce decrees. These factors a r e  a s  follows: 
"(1) the  attack on the  divorce is inconsistent with prior conduct of the  attacking 
party; (2) the  party upholding the  divorce has relied upon it,  o r  has formed expecta- 
tions based on it; (3) these relations or  expectations will be upset if the  divorce is 
held invalid." Clark, Estoppel Against Jurisdictional Attack on Decrees of Divorce, 
70 Yale L. J. 45, 56-57 (1960). However, under quasi-estoppel it is not necessary for 
all th ree  factors to he present. See Restatement (Second) Conflict of Laws 13 74 
(1971). 
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In McIntyre v. McIntyre, 211 N.C. 698, 191 S.E. 507, defend- 
ant-husband asserted a s  a defense, in an action by plaintiff-wife 
for divorce and for alimony, the  invalidity of their marriage. Prior 
t o  participating in a marriage ceremony with plaintiff, defendant, 
a North Carolina resident married to  a North Carolina resident, 
went t o  Nevada to obtain a divorce. Upon his return to  North 
Carolina defendant entered into a marriage ceremony with plain- 
tiff. However, due to  a lack of jurisdiction and an absence of per- 
sonal service, the Nevada divorce decree was invalid in North 
Carolina. Thus, defendant's defense was tha t  he and plaintiff were 
not legally married to  each other. This Court upheld the  trial 
court's instructions to the  jury, which substantively stated "that 
the law of North Carolina prohibited the defendant from assert- 
ing the invalidity of a decree of divorce obtained by him in a 
foreign state." McIntyre, 211 N.C. a t  699, 191 S.E. a t  507. This 
Court further noted that  "it would not seem to  be in accord with 
reason and justice that  one who has voluntarily invoked the  juris- 
diction of another s ta te  for the  purpose of obtaining a divorce 
from a former wife, and has thereby been enabled to  enter  into 
marital relations with another, should be heard to  impeach the 
decree which he had obtained, or to question its jurisdiction, 
when new rights and interests have arisen a s  a result of his sec- 
ond marriage." Id. In essence, this Court refused to  allow one who 
voluntarily entered into a bigamous marriage to  assert the in- 
validity of that  marriage in order to avoid paying alimony. 

Similarly, in Mayer v .  Mayer,  the Court of Appeals, relying 
in part on this Court's decision in McIntyre, applied a quasi-estop- 
pel doctrine to  bar a husband from asserting a s  a defense the in- 
validity of his second marriage. Mayer, 66 N.C. App. 522, 311 S.E. 
2d 659, disc. rev .  denied, 311 N.C. 760, 321 S.E. 2d 140. In Mayer, 
the husband had helped his soon-to-be wife procure an invalid 
foreign divorce from her prior husband. When this second mar- 
riage failed the  husband asserted a s  a defense to  a claim for ali- 
mony the  invalidity of the  foreign divorce. The husband claimed 
that  his wife was still married to  her first husband, thus the  mar- 
riage to  him was invalid with no legal rights flowing from it. In 
holding that  the husband was estopped from denying the validity 
of the foreign divorce, the  Court of Appeals noted that  "in spite 
of the  criticism that  the  application of a quasi-estoppel doctrine 
circumvents a state's divorce law, it would be even more inimical 
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to  our law and t o  our public policy, to  permit [the husband] to  
avoid his marital obligations by acting inconsistently with his 
prior conduct." Mayer, 66 N.C. App. a t  532, 311 S.E. 2d a t  666. 

In McIntyre and in Mayer the  parties involved in the litiga- 
tion were those who participated in the  bigamous marriage. In 
McIntyre the  second wife was aware of the Nevada divorce and in 
Mayer the  second spouse actively participated in obtaining the in- 
valid divorce decree. However, neither this Court nor the Court 
of Appeals had difficulty in applying a quasi-estoppel doctrine to  
prevent one party from benefiting from his wrongful conduct by 
asserting the invalidity of the  bigamous marriage. In the  case sub 
judice, plaintiff is an innocent third party, a non-participant to the 
bigamous marriage. This case thus presents an even more com- 
pelling case for the  application of a quasi-estoppel doctrine. 

Like the offending parties in McIntyre and Mayer, defendant 
here seeks to  assert  the  invalidity of a bigamous marriage :into 
which she voluntarily entered. I t  would not seem to  be in accord 
with reason and justice that  one who has voluntarily entered :into 
a marriage ceremony with another, and lived with that  person as  
though they were married, should be heard to  impeach that  mar- 
riage in order to  obtain alimony based on the  dissolution of a 
previous marriage. I t  would be inimicable to  our law and to our 
public policy, to permit the  defendant here to  voluntarily go to  
South Carolina, get  a marriage license, enter into a marriage cere- 
mony with another and receive benefits therefrom and then con- 
tinue to  obtain alimony from her first husband on the grounds 
that  she has not remarried. To do so would make a mockery of 
our laws. 

We hold that  defendant is estopped to  deny that  she was re- 
married on 9 April 1985 as a defense to  this action and that the 
trial court correctly terminated plaintiffs obligation to pay ali- 
mony under the  separation agreement on that  date. Accordingly, 
the decision of the  Court of Appeals, which affirmed the trial 
court on different grounds, is modified and affirmed. 

Modified and affirmed. 
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DAVIDSON COUNTY v. CITY O F  HIGH POINT 

No. 228PA87 

(Filed 2 December 1987) 

1. Municipal Corporations 8 4.4; Counties 8 5-  city-owned sewage treatment 
plant located in county - county zoning laws 

The Supreme Court  expressed no opinion on t h e  correctness of t h e  Court 
of Appeals' conclusion t h a t  a city-owned public enterprise located outside cor- 
porate limits is not subject to  the  County's zoning laws. 

2. Municipal Corporations 8 4.4; Counties 8 5-- municipal sewage treatment plant 
-located in county -county's authority to impose limitations 

In an action to determine whether a city-owned sewage t rea tment  plant 
located outside the  city but  within the  county which is upgraded pursuant  to  
t h e  County's special use permit  may be used by t h e  City t o  provide sewer 
service to  i ts  citizens in newly-annexed a reas  without complying with a condi- 
tion at tached t o  the  special use permit  requiring t h e  County's prior approval 
to  provide service to  county citizens, t h e  County could not use a condition in 
the  permit to  impose limitations outside t.he scope of i t s  s tatutory authority, 
and t h e  City could use t h e  plant to  meet  i ts  s ta tu tory  mandate t o  provide 
sewer service t o  residents  in i t s  newly-annexed a reas  without seeking t h e  
County's approval. N.C.G.S. 160A-47, N.C.G.S. 5 153A-347. 

Just ice MITCHELL did not participate in t h e  consideration or  decision of 
this case. 

ON discretionary review of a unanimous decision of the  Court 
of Appeals, 85  N.C. App. 26, 354 S.E. 2d 280 (1987), reversing sum- 
mary judgment for the  plaintiff entered by Cornelius, J., a t  t h e  16 
September  1985 Civil Session of Supt?rior Court, DAVIDSON Coun- 
ty,  and remanding t o  t he  trial  court for en t ry  of judgment for de- 
fendant. Heard in the  Supreme Court 12 October 1987. 

Womble Carlyle Sandridge & Rice, by  Roddey M. Ligon, Jr., 
Gusti  W .  Frankel, and Garry W. Frank, for plaintiff-appellant. 

Poyner & Spruill, by  J. Phil Carlton, Susan K. Nichols, and 
Susanne F. Hayes, and Bryant T. Aldridge, Jr., City At torney  of 
the City of High Point, for defendant-appellee. 

North Carolina League of Municipalities, by  S. Ellis Hankins, 
Associate General Counsel, amicus curiae. 
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MEYER, Justice. 

In  this case we deal with t he  jurisdictional conflict between 
the  s tatutory power cities possess t o  provide services through 
public enterprises and the  s tatutory power counties possess t o  
regulate t he  use of land within their boundaries through zoning 
ordinances. The issue t o  be resolved is whether a city-owned 
sewage t reatment  plant located outside t he  city but within t he  
county, which is upgraded pursuant t o  the  county's special use 
permit, may be used by t he  city t o  provide sewer service tto its 
citizens in newly annexed areas  without complying with a condi- 
tion attached t o  t he  permit requiring the county's prior app-roval 
of service t o  county citizens. The Court of Appeals held that  t he  
city could indeed do so, based upon the  conclusion tha t  the sew- 
age t reatment  plant was a public enterprise not subject t o  the  
county's zoning regulations. We modify and affirm. 

On 27 May 1983, defendant City of High Point ( the City) ap- 
plied t o  plaintiff Davidson County (the County) for a special use 
permit t o  upgrade the  Westside High Point Wastewater T'reat- 
ment Facility (the Westside Facility) which is owned by the  City 
and located outside the city limits in Davidson County. The West- 
side Facility has served the  City and surrounding areas  for irbout 
fifty years. A Davidson County zoning ordinance required tlhat a 
permit be obtained from the  County Board of Commissioners 
before the  renovation t o  upgrade the  facility could begin. The 
County sent  the  City a list of conditions as  a prerequisite t o  the  
permit's issuance, including the  following condition number 4: 

4. SEWAGE TREATMENT CAPACITY FOR DAVIDSON COUNTY 
CITIZENS: 

The necessary documents shall be executed t o  clearly 
identify projected volume of sewage t reatment  capacity 
which can be assessed by the  citizens of Davidson County. 
The provision of sewer service to  the  citizens of Davidson 
County shall be subject to final approval of the Davidson 
County Board of Commissioners. 

(Emphasis added.) I t  is only the  emphasized provision that  is a t  
issue here. 

Although the City had reworded condition 4 in its reply t o  
the County t o  reflect a proposed contractual agreement then un- 
der  discussion dealing with provision for t reatment  of wastewater 
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from sewage collection systems located in the  county, the  County 
issued the  special use permit on 4 October 1983 with condition 4 
attached in its original form as  set  forth above. The special use 
permit also directed the attention of those who were dissatisfied 
with the  Board's decision on the  permit t o  the right of appeal t o  
Davidson County Superior Court within thirty days after the  ap- 
plicant's receipt of the permit. 

On 5 April 1984, the  City annexed an eight-acre tract in the  
county which had an outfall from the Westside Facility running 
through it. The City provided sewer service to  the residents 
there without seeking the  County's approval. In September 1984, 
pursuant to a request for voluntary satellite annexation, the City 
gave notice of a public hearing to consider annexing a further 
sixty-acre tract in the county. This t ract  was not suitable for sep- 
tic tanks and the County could not provide sewer service. The 
owner requested the  City to  provide it through an outfall from 
the Westside Facility which already ran through the  property. 
The City did not plan to  seek prior approval from the County in 
providing this sewer service. 

In a 20 September 1984 letter t o  the Mayor of High Point, 
the Chairman of the Davidson County Board of Commissioners 
stated in part: 

The Board of Commissioners remains convinced that  an- 
nexation by High Point into Davidson County will create 
unique problems to the county and the city. From our per- 
spective, we have questions concerning increased population 
density; school attendance; school population; school bus 
transportation; school capital outlay; provision of public 
water, fire protection and emergency ambulance service. 
These are  items that  can severely impact our county budget. 

When the Board of Commissioners reached the decision 
to issue the special use permit one of the determining factors 
influencing the  decision was the need to  upgrade the  plant to 
improve its negative impact to the streams and properties of 
Davidson County. The Commissioners feel that  increased 
wastewater flow should await the completion of the new 
plant which will more adequately handle the additional 
capacity. 
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Please be advised that  annexation of the Ridge property 
[the sixty-acre tract] with subsequent provision of sewer 
would be, in our opinion, a clear violation of the  agreed upon 
conditions of Special Use Permit # 2-83-S. Failure to  adhere 
t o  the conditions se t  forth in the special use permit can only 
result in the  revocation of the permit. We would hope this 
situation can be resolved without resorting to  such a drastic 
step. We stand ready to  discuss this matter  a t  any time. 

On 7 February 1985, the  City annexed the sixty-acre tract by 
satellite (noncontiguous) annexation. In March 1985, the  County 
filed a declaratory judgment action alleging in part: 

(a) the  defendant's annexation and plans for the provision of 
sewer services to  Davidson County residents using the West- 
side Wastewater Treatment Facility without the approval of 
the Davidson County Board of Commissioners violates the 
conditions upon which the special use permit was issued, and 
(b) the potential increased population density in the annexed 
area and the County's responsibility for school capital outlay, 
provision of public water, public health, social services, 
emergency ambulance service, adequate road and connector 
road access in addition to  other services to  residents of the 
annexed areas will severely impact on the Davidson County 
budget, as  well as on its exercise of land use controls within 
its governmental jurisdiction. 

The County asked the court (1) to  issue an order declaring 
the 4 October 1983 special use permit issued to  the City valid and 
binding; and (2) to  enter  an injunction prohibiting the City from 
annexing any areas located in the County for which the Westside 
Facility would be used to  provide sewer service, and from using 
the Westside Facility to  provide sewer service to  residents of 
Davidson County in the  annexed areas without prior approval 
from the County Board of Commissioners. The City answered on 
6 June  1985, asserting that  imposition of the pertinent provision 
of condition 4 was outside the scope of the County's authority 
and, further, that  the condition was unenforceable because ill did 
not promote the health, safety, morals, or general welfare of' the 
County's citizens. On 22 July 1985, the County moved for sum- 
mary judgment, which was granted on 18 September 1985. Judge 
C. Preston Cornelius enjoined the City 
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from using t he  Westside Sewage Treatment  Plant t o  provide 
sewer services t o  citizens of Davidson County, whether with- 
in or without t he  City of High Point, without first  obtaining 
t he  approval of the  Davidson County Board of Commis- 
sioners. 

(Emphasis added.) 

The City appealed. As  both parties point out in their briefs 
before this Court, the  Court of Appeals proceeded on a theory not 
briefed or  argued by either party, finding tha t  t he  Westside 
Facility was not a building within t he  meaning of N.C.G.S. 
5 153A-347 (which provides tha t  a county's zoning regulations a r e  
applicable "to t he  erection, construction, and use of buildings") 
but was ra ther  a public enterprise within t he  meaning of N.C.G.S. 
$9 153A-274 and 160A-311. Davidson County v. City of High 
Point, 85 N.C. App. a t  37, 354 S.E. 2d a t  286-87. The Court of Ap- 
peals found tha t  N.C.G.S. 5 153A-340 did not specifically give a 
county the  authority t o  regulate another jurisdiction's public 
enterprises located within its borders and held tha t  t he  s ta tu te  
related t o  private property and was not t o  be broadened t o  in- 
clude a municipality's use of land for a public enterprise as  listed 
in N.C.G.S. 5 160A-311. Davidson County v. City of High Point, 85 
N.C. App. a t  40, 354 S.E. 2d a t  288. Thus, the  Court of Appeals 
held tha t  the  City was not required t o  comply with t he  County's 
zoning ordinances in upgrading i ts  Westside Facility or  in using it  
to  provide sewer service t o  newly annexed areas. Id. a t  42, 354 
S.E. 2d a t  289. We granted discretionary review. 

[I] While we agree with t he  result  the  Court of Appeals reached 
in this case, we do so for a different and narrower reason. We ex- 
press no opinion as  t o  t he  correctness of the  Court of Appeals' 
conclusion tha t  a city-owned public enterprise located outside cor- 
porate limits is not subject t o  the  county's zoning laws. The City 
made no such contention or  argument  either in the  trial  court or  
before t he  Court of Appeals. While the  broad question addressed 
by t he  Court of Appeals certainly underlies this case, i ts resolu- 
tion was unnecessary given t he  specific issue the  parties briefed 
and argued. The issue actually presented below and which this 
Court will address is t he  narrow question of whether the  specific 
pertinent provision of condition 4 tha t  the County seeks t o  impose 
is outside the  scope of i ts authority because it  a t tempts  t o  regu- 
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late those who may be served by the  Westside Facility within the  
City's newly annexed areas. We conclude that  the  pertinent provi- 
sion of condition 4 as  attached t o  t he  special use permit is beyond 
the  County's authority t o  impose and is therefore unenforceable. 

[2] Counties, like cities, exist solely as  political subdivisions of 
the  S ta te  and a r e  creatures of s ta tute .  They a r e  authorized to  ex- 
ercise only those powers expressly conferred upon them by sitat- 
ute and those which a re  necessarily implied by law from those 
expressly given. O'Neal v. W a k e  County,  196 N.C. 184, 145 S.El. 28 
(1928); Board of Commissioners v. Hanchett Bond Co., 194 1V.C. 
137, 138 S.E. 614 (1927). Powers which a re  necessarily implied 
from those expressly granted a r e  only those which a r e  indispensa- 
ble in attaining the  objective sought by the  grant  of express pow- 
er.  O'Neal v. W a k e  County,  196 N.C. 184, 145 S.E. 28. Statutolrily 
granted powers a r e  t o  be strictly construed. Jackson v. Board of 
Ad jus tment ,  275 N.C. 155, 166 S.E. 2d 78 (1969); Insurance Go. v. 
Guilford County,  225 N.C. 293, 34 S.E. 2d 430 (1945). 

In North Carolina, t he  S ta te  has delegated t o  counties the  
authority t o  make ordinances and regulate buildings within their 
borders. N.C.G.S. 5 153A-121(a) (1983). They may also issue special 
use permits, with "reasonable and appropriate conditions." 1V.C. 
G.S. 5 153A-340 (Cum. Supp. 1985). A county's zoning authority, 
however, is limited: i t  can be applied only t o  buildings within t he  
county's borders which a r e  outside city limits, and it  is confined 
t o  the  purposes of promoting health, safety, morals, or t he  
general welfare. N.C.G.S. 5 153A-340 (1985). In this case, the perti- 
nent provision of condition 4 as  attached to t he  special use permit 
runs afoul of the  first limitation. 

A county has the  power t o  impose reasonable zoning require- 
ments on buildings operated by certain other governmental units 
within its boundaries. N.C.G.S. 5 153A-347 provides in pertinent 
part: 

Each provision of this Pa r t  [Zoning] is applicable to  the  
erection, construction, and use of buildings by the  Stat,e of 
North Carolina and its political subdivisions. 

N.C.G.S. 5 153A-347 (Cum. Supp. 1985). In exercising their zoning 
authority, counties a re  further limited in tha t  they a re  required 
by s tatute  t o  exercise their zoning regulations "with reasonable 
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consideration to expansion and development of any cities within 
the county, so as  to provide for their orderly growth and develop- 
ment." N.C.G.S. § 153A-341 (1983). 

The statutes  do not give the County authority over the provi- 
sion of sewer services within the City, or over newly annexed 
areas of the City which also lie in the County. Taylor v. Bowen, 
272 N.C. 726, 158 S.E. 2d 837 (1968). To hold otherwise would give 
the County unfettered discretion to control the City's population 
growth through zoning restrictions and would ignore the legisla- 
ture's intent with regard to urban growth. N.C.G.S. 160A-45(1) 
(1982); N.C.G.S. 153A-341 (1983). 

The County's territorial jurisdiction is delineated in N.C.G.S. 
5 153A-320: 

Each of the powers granted to counties by this Article, 
by Chapter 157A, and by Chapter 160A, Article 19 may be 
exercised throughout the county except as  otherwise provid- 
ed in G.S. 160A-360. 

N.C.G.S. 5 153A-320 (1983) (emphasis added). 

N.C.G.S. 160A-360(a) provides that  all the zoning powers 
granted to cities as  described in article 19 of chapter 160A "may 
be exercised by any city within its corporate limits." The statute 
goes on to  provide: 

(f)  When a city annexes, or a new city is incorporated in, 
or a city extends its jurisdiction to  include, an area that  is 
currently being regulated by the county, the county regula- 
tions and powers of enforcement shall remain in effect until 
(i) the city has adopted such regulations, or (ii) a period of 60 
days has elapsed following the annexation, extension or  incor- 
poration, whichever is sooner. During this period the city 
may hold hearings and take any other measures that  may be 
required in order to adopt its regulations for the area. 

N.C.G.S. 5 160A-360(f) (1982). 

A county, therefore, may not exercise jurisdiction over any 
part of a city located within its borders. Taylor v. Bowen, 272 
N.C. 726, 158 S.E. 2d 837; County of Cumberland v. Eas tern  
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Federal Corp. ,  48 N.C. App. 518, 269 S.E. 2d 672, cert. denied, 301 
N.C. 527, 273 S.E. 2d 453 (1980). A city, on the other hand, has 
statutory authority to annex areas both contiguous and noncon- 
tiguous to  its primary corporate limits. N.C.G.S. 55 1608-46, -.58.1 
(1982). I t  must stand ready to  provide sewer service (among other 
services) to  newly annexed areas on substantially the same basis 
and in the same manner in which these services are provided to  
the rest  of the city. Cockrell v. Ci ty  of Raleigh, 306 N.C. 479, 293 
S.E. 2d 770 (1982); I n  re Annexat ion Ordinance No. 0-21927, 303 
N.C. 220, 278 S.E. 2d 224 (1981); N.C.G.S. 5 160A-47(3) (1982). A 
city may "acquire, construct, establish, enlarge, improve, main- 
tain, own, operate, and contract for the operation of any or all of 
the public enterprises" outside its corporate limits, within 
reasonable limitations. N.C.G.S. 5 160A-312 (1982). 

The focus in this case is solely upon the  residents of the 
City's newly annexed areas. The County argues that  it has zoning 
power over the Westside Facility because it is located within its 
borders, rather  than within the City or the City's newly annexed 
areas. Under N.C.G.S. $5 160A-46 to  -49, the City took jurisdiction 
over residents in the newly annexed areas. Taylor v. Bowen,  272 
N.C. 726, 158 S.E. 2d 837. The City is directed by N.C.1G.S. 
5 160A-47 to provide sewer service to its residents. I t  appears 
that the City can best do so by using the Westside Facility. Since 
the County has no authority to  restrict or regulate the City's pro- 
vision of sewer service to its residents, the City can use the 
Westside Facility to meet i ts  statutory mandate without seeking 
the County's prior approval, even though the facility is located in 
the county. In short, the County may not use condition 4 to im- 
pose limitations outside the scope of its statutory authority. 
Surplus Co. v. Pleasants, Sheri f f ,  264 N.C. 650, 142 S.E. 2d 697 
(1965). 

The County contends that  because the City accepted the ben- 
efits of the special use permit and proceeded to upgrade the 
Westside Facility pursuant thereto, it is estopped to  deny the 
permit's validity. We disagree. The City has never and is not now 
attacking the permit's validity. I t  is, rather,  questioning only the 
interpretation o f  the pertinent provision of condition 4. See  State  
Trus t  Co. v. Finance Co., 238 N.C. 478, 78 S.E. 2d 327 (1953). 'This 
appeal presents only the narrow issue of the City's right to pro- 
vide sewer service to residents in the newly annexed areas viith- 
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out obtaining the  County's prior approval. Resolution of this issue 
necessarily includes an interpretation of the  pertinent provision 
of condition 4. The City is not estopped t o  put forward i ts  
arguments in support of its interpretation. 

Finally, the  County contends that  the  City is precluded from 
challenging the  meaning of the  pertinent provision of condition 4 
in court because it failed to  pursue the  administrative remedies 
afforded under the  special use permit. We disagree. Since the  
City was unaware of the  County's differing interpretation of con- 
dition 4, i t  could not have known that  it should have appealed the  
issue to  Davidson County Superior Court within thir ty days of 
receiving the  permit. The permit was issued on 4 October 1983. 
The City's first intimation tha t  interpretation of the pertinent 
provision of condition 4 was in contention was the  20 September 
1984 le t ter  from the  County Board of Commissioners. The County 
cannot now be heard to  assert  tha t  the  City should have pursued 
administrative remedies for a problem i t  was unaware existed. 

We hold as  a matter  of law tha t  imposition of the  pertinent 
provision of condition 4 on the  City in providing sewer service t o  
i ts  citizens in t he  newly annexed areas is outside the  scope of t he  
County's authority and is therefore unenforceable. 

Modified and affirmed. 

Justice MITCHELL did not participate in the  consideration or 
decision of this case. 

JENNIFER LOVE CAMPBELL, BY AND THROUGH HER GUARDIAN AD LITEM, DUN- 
CAN A. McMILLAN, MARGARET 0. CAMPBELL AND JEFFREY L. 
CAMPBELL v. PITT COUNTY MEMORIAL HOSPITAL. INC. 

No. 133A87 

(Filed 2 December 1987) 

1. Damages B 16.1; Rules of Civil Procedure B 59- injury to breech baby-ver- 
dict set aside as excessive-no abuse of discretion 

In an action against a hospital to recover damages resulting from a brain 
injury suffered by the minor plaintiff during a footling breech birth, the "cold 
record" did not affirmatively demonstrate a manifest abuse of discretion by 
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the  trial judge in setting aside the  verdict of $4,850,000 for the minor plaintiff 
and ordering a new trial on the  issue of the  minor plaintiffs damages. 

2. Appeal and Error # 64- appellate court evenly divided-affirmance of Court 
of Appeals' decision - no precedential value 

Where one member of the  Supreme Court took no part in the  considera- 
tion or decision of this case, and the  remaining members of the  Court a re  
equally divided on an issue, the decision of the Court of Appeals on such issue 
is thus left undisturbed and stands without precedential value. 

Justice WEBB did not participate in the  consideration or decision of this 
case. 

APPEALS by plaintiff-child and defendant of right pursuant t o  
N.C.G.S. 5 7A-30(2) from the  decision of a divided panel of the  
Court of Appeals, reported a t  84 N.C. App. 314, 352 S.E. 2tl 902 
(19871, reversing in part and finding no error  in part  in an order 
and judgment entered by Phillips, J., on 12 June  1985 in Superior , 

Court, PITT County. On 5 May 1987 we allowed defendant's peti- 
tion for discretionary review of issues regarding expert witness 
fees and prejudgment interest which were not before us by virtue 
of the  dissenting opinions. Heard in the  Supreme Court 9 Novem- 
ber 1987. 

Tharrington, Smi th  & Hargrove, by  John R. Edwards: and 
Burton Craige; Kirby, Wallace, Creech, Sarda, Zaytoun & Cash- 
well, by  Robert Zaytoun, for plaintiffs. 

Patterson, Dilthey, Clay, Cranfill, Sumner  & Hartzog, by  
Robert M. Clay, Alene M. Mercer, and H. Lee Evans, Jr.; Poyner 
& Spruill, by  J. Phil Carlton and Susan Nichols, for defendant. 

WHICHARD, Justice. 

Plaintiffs brought this action t o  recover damages for personal 
injury to  Jennifer Love Campbell (plaintiff-child), minor child of 
Margaret 0. Campbell (plaintiff-mother) and Jeffrey L. Cam.pbel1 

wses  (plaintiff-father). They also sought damages for medical expc- 
for plaintiff-child's care, for loss of plaintiff-child's services, and 
for mental anguish and trauma t o  plaintiff-parents. 

The complaint originally named Dr. Robert Deyton and 
Greenville Obstetrics and Gynecology, P.A., Dr. Deyton's profes- 
sional association, as  additional defendants. On 15  March 1985 
plaintiffs entered into a settlement with Dr. Deyton and his pro- 
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fessional association in the  sum of $1,500,000.00, leaving Pi t t  
County Memorial Hospital as  the  sole defendant. 

The evidence a t  trial tended to show that  on 30 April 1979 
plaintiff-mother was admitted to  defendant-hospital for the deliv- 
ery of a baby. Plaintiff-father accompanied her. Shortly after 
plaintiff-mother's admission, Dr. Deyton, the attending obstetri- 
cian, determined that  the baby was in the footling breech, or feet 
first, presentation. Dr. Richard Taft, plaintiff-mother's treating 
physician a t  the time, had told plaintiff-mother earlier that  the 
baby was in a breech presentation, and that if that  presentation 
continued until labor began, the  method of delivery would be by 
Cesarean section rather  than vaginally. 

By 1:30 p.m. on the  date of delivery, both Dr. Deyton and 
nurses assigned to  monitor plaintiff-mother's delivery knew that  
the baby was in the footling breech presentation. No one in- 
formed plaintiff-parents of this fact or its significance, however, 
and Dr. Deyton proceeded with a vaginal delivery despite the  
position of the baby. 

For several hours prior to delivery, the nurses monitoring 
the baby, who were employees and agents of defendant-hospital, 
observed complications which they believed were affecting the  
condition of the fetus adversely. One nurse expressed some of 
these concerns to Dr. Deyton, but she did not contact her im- 
mediate supervisor or anyone else when Dr. Deyton failed to ad- 
dress her concerns. 

The baby's umbilical cord became wrapped around her legs. 
The baby, plaintiff-child, sustained brain damage due to severe 
asphyxia from the "entangled cord." Plaintiff-child has cerebral 
palsy and requires constant care and supervision. 

The issues submitted to  the jury, and the jury's answers, 
were as  follows: 

1. Were plaintiffs, Jennifer Love Campbell and Jeffrey 
L. Campbell, injured by the  negligence of Nurses Cannon 
andlor Copeland, acting as agents of defendant P i t t  County 
Memorial Hospital, Inc.? 
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2. Were the  plaintiffs, Jennifer Love Campbell and Jeff- 
rey L. Campbell, injured by the negligent failure of the  
defendant, P i t t  County Memorial Hospital to  insure the plain- 
tiffs['] informed consent ha[d] been obtained? 

ANSWER: Yes 

3. Were the plaintiffs, Jennifer Love Campbell and Jeff- 
rey L. Campbell, injured by the corporate negligence of the 
defendant, Pi t t  County Memorial Hospital, Inc.? 

ANSWER: Yes 

4. What amount, if any, is plaintiff, Jeffrey L. Campbell, 
entitled to  recover for emotional pain and suffering? 

ANSWER: $5,000 

5. What amount, if any, is the plaintiff, Jeffrey L. Camp- 
bell, parent of Jennifer Love Campbell, entitled to  recover? 

6. What amount, if any, is the plaintiff, Jennifer Love 
Campbell, entitled to recover? 

The trial court allowed defendant's motion for judgment notwith- 
standing the verdict as  to issue three. I t  found that  the awards in 
issues five and six were excessive, appeared to  have been made 
under the influence of passion and prejudice, and were unsup- 
ported by the evidence. As to  issue five, an agreed-upon remit- 
t i tur of $1,000,000 was entered, reducing the award to $646,000. 
The parties did not agree to  a remittitur as  to  issue six, and the 
trial court allowed defendant's motion for a new trial on that  
issue. With the above modifications, and after making an aldjust- 
ment for plaintiffs' settlement with Dr. Deyton and his profes- 
sional association, the trial court entered judgment in accorsdance 
with the verdict and ordered that  defendant pay a portion of 
plaintiffs' costs. Plaintiffs and defendant appealed. 

In defendant's appeal, the Court of Appeals held, inteje alia, 
that the trial court erred in submitting issue four to the jury and 
allowing plaintiff-father to  recover $5,000 for emotional pain and 
suffering. I t  reversed as  to  that  issue, but otherwise found no er- 
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ror. Judge Orr dissented "from that  portion of the  majority opin- 
ion imposing a duty on the hospital to  insure that  a patient's 
informed consent has been obtained prior t o  treatment performed 
by a privately retained physician [issue two]." Campbell v. P i t t  
County Memorial Hosp., 84 N.C. App. 314, 336, 352 S.E. 2d 902, 
914 (1987). 

In plaintiffs' appeal, the Court of Appeals declined to  disturb 
the order setting aside the jury's award of $4,850,000 to plaintiff- 
child on issue six. It reversed the  trial court's grant of judgment 
notwithstanding the verdict on issue three. In light of its disposi- 
tion of defendant's appeal, it did not reach plaintiffs' remaining 
arguments. Judge Becton dissented from the majority's refusal to 
hold that  the  trial court abused its discretion in setting aside the 
verdict and ordering a new trial on issue six. Id. a t  331, 352 S.E. 
2d a t  911-12. 

By virtue of the dissents, plaintiff-child and defendant ap- 
pealed to  this Court a s  a matter of right. N.C.G.S. 5 7A-30(2) 
(1986). On 5 May 1987 we allowed defendant's petition for discre- 
tionary review of two issues, related to expert witness fees and 
prejudgment interest, which were not before us by virtue of the 
dissents. 

[I] The sole issue presented by plaintiff-child's appeal is whether 
the Court of Appeals erred in failing to find an abuse of discre- 
tion in the trial court's grant of defendant's motion to set  aside 
the verdict of $4,850,000 for plaintiff-child and award a new trial 
as  to issue six. We find no error. 

We have established a high threshold for appellate interven- 
tion in discretionary rulings by trial courts granting or  denying 
motions to set  aside verdicts and order new trials. Appellate 
review "is strictly limited to  the  determination of whether the  
record affirmatively demonstrates a manifest abuse of discretion 
by the judge." Worthington v. Bynum, 305 N.C. 478, 482, 290 S.E. 
2d 599, 602 (1982). The trial court's discretion is " 'practically 
unlimited.' " Id., 290 S.E. 2d a t  603 (quoting from Settee v. Elec- 
tric Ry., 170 N.C. 365, 367, 86 S.E. 1050, 1051 (1915) 1. A "discre- 
tionary order pursuant to [N.C.] G.S. 1A-1, Rule 59 for or against 
a new trial upon any ground may be reversed on appeal only in 
those exceptional cases where an abuse of discretion is clearly 
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shown." Id. a t  484, 290 S.E. 2d a t  603. "[A] manifest abuse of 
discretion must be made to  appear from the record as a whole 
with the party alleging the existence of an abuse bearing that 
heavy burden of proof." Id. a t  484-85, 290 S.E. 2d a t  604. "[Aln ap- 
pellate court should not disturb a discretionary Rule 59 order 
unless i t  is reasonably convinced by the cold record that  the trial 
judge's ruling probably amounted to a substantial miscarriage of 
justice." Id. a t  487, 290 S.E. 2d a t  605. 

The record here reveals no request by plaintiff-child for find- 
ings of fact and conclusions of law supporting the trial court's 
grant of defendant's motion to  set  aside the verdict and award a 
new trial on plaintiff-child's damages. Findings and conclusions on 
such motions, while always helpful to an appellate court, a re  
necessary only when requested by a party. N.C.G.S. 5 1A-1, Rule 
52(a)(2) (1983); Andrews v. Peters, 318 N.C. 133, 347 S.E. 2d 409 
(1986). Absent findings and conclusions, our review is informed 
only by the "cold record," which does not convince us "that the 
trial judge's ruling probably amounted to a substantial rniscar- 
riage of justice." Worthington v. Bynum, 305 N.C. a t  487, 290 S.E. 
2d a t  605. 

As noted in Worthington v. Bynum: 

Due to their active participation in the trial, their first;-hand 
acquaintance with the evidence presented, their observances 
of the parties, the witnesses, the jurors and the attorneys in- 
volved, and their knowledge of various other attendant cir- 
cumstances, presiding judges have the superior advantage in 
best determining what justice requires in a certain case. 

305 N.C. a t  487, 290 S.E. 2d a t  605. The presiding judge here had 
the superior advantage to make the best determination of what 
justice required in this case. We cannot conclude from the "cold 
record" that  his ruling setting aside the verdict and awarding a 
new trial on plaintiff-child's damages probably amounted to  a 
substantial miscarriage of justice. Like the Court of Appeals, we 
thus decline to disturb the ruling. 

121 The second issue submitted to the jury was: "Were the plain- 
tiffs, Jennifer Love Campbell and Jeffrey L. Campbell, injured by 
the negligent failure of the defendant . . . t o  insure that plain- 
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tiffs['] informed consent ha[d] been obtained?" The sole issue 
presented of right by defendant's appeal is whether the Court of 
Appeals erred in upholding the submission of this issue, the 
allowance of evidence thereon, the instructions thereon, and the 
failure to grant a directed verdict or to set aside the verdict 
thereon. 

Justice Webb took no part in the consideration or decision of 
this case. The remaining members of the Court are equally divid- 
ed on the issue presented, with three members voting to affirm 
the Court of Appeals and three members voting to reverse. The 
decision of the Court of Appeals on this issue is thus left un- 
disturbed and stands without precedential value. Forbes Homes, 
Inc. v. Trimpi, 313 N.C. 168, 326 S.E. %d 30 (1985). 

The dissenting opinion dealt only with issue two; thus, only 
that issue is properly before us as a matter of right. N.C.R. App. 
P. 16(b). Defendant nevertheless argues that the Court of Appeals 
erred in reversing the trial court's grant of judgment notwith- 
standing the verdict on issue three. Even if this argument were 
properly before us, our affirmance, without precedential value, of 
the decision of the Court of Appeals on issue two is determinative 
of the rights of the parties. Thus, arguments relating to issue 
three become moot and need not be considered. Foods, Inc. v. 
Super Markets, 288 N.C. 213, 227, 217 S.E. 2d 566, 576 (1975). This 
disposition should not, however, be viewed as indicating our ap- 
proval of the Court of Appeals' treat,ment of issue three. See 
Blanton v. Moses H. Cone Hosp., 319 N.C. 372, 354 S.E. 2d 455 
(1987). 

The additional issues presented by defendant's appeal by vir- 
tue of our allowance of discretionary review are: (1) whether the 
trial court erred in its computation of prejudgment interest, an 
issue the Court of Appeals did not address, and (2) whether the 
Court of Appeals erred in affirming the award of fees to plain- 
tiffs' expert witnesses. We now hold that discretionary review of 
these issues was improvidently allowed. 

Affirmed. 

Justice WEBB did not participate in the consideration or deci- 
sion of this case. 
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S T A T E  OF NORTH CAROLINA v. ALEXANDER McLAUGHLIN 

No. 353A87 

(Filed 2 December 1987) 

1. Burglary and Unlawful Breaking8 8 5.7- breaking and entering of motor ve- 
hicle - no evidence of items of value inside motor vehicle - evidence insufficient 

The trial court should not have submitted breaking and entering a motor 
vehicle to  t h e  jury where there  was no evidence t h a t  the  victim's vehide con- 
tained items of value. N.C.G.S. § 14-56 requires a s  an element of the offense 
tha t  t h e  vehicle contain "goods, wares, freight, or other  thing of value." 

2. Larceny 8 7.7- larceny of automobile-evidence sufficient 
The trial court properly denied defendant's motion to  dismiss the  charge 

of larceny of an automobile where the  victim had left her car keys on the  edge 
of her vanity on the  night of the  offenses; the keys were missing the  next 
morning; t h e  victim noticed t h a t  her  car was also missing when she laeft her 
house; she had not consented to  anyone taking her keys or  the  car; a witness 
told officers tha t  defendant and another man arrived a t  his house a t  4:00 a.m. 
driving two cars, one of which was the  same color as the  victim's; defendant 
told the  witness t h a t  they had taken so  much stuff tha t  they had had to take 
the  victim's car, too; and the  victim testified tha t  she had received $1,800 a s  
the  trade-in value of t h e  car eleven months after  t h e  offenses and that  she 
thought i t  was worth $1,800 a t  t h e  time i t  was taken. 

3. Larceny 8 10- larceny of automobile consolidated with breaking and entering 
of motor vehicle-breaking and entering reversed-larceny remanded 

When a larceny of an automobile count was consolidated for sentencing 
with a count for breaking and entering a motor vehicle and the  breaking and 
entering conviction was reversed, the  larceny count was remanded for 
resentencing. 

4. Criminal Law 8 150.1; Constitutional Law @ 34- conviction for larceny and 
common law robbery-double jeopardy issue waived by failure to object 

A defendant who was convicted of both larceny and common law robbery 
waived his right to  raise double jeopardy on appeal by failing to  move in the 
trial court to  a r res t  judgment on ei ther  conviction or to  otherwise object t o  
the  convictions or sentences on double jeopardy grounds. 

5. Criminal Law @ 117.4- instructions on testimony of accomplices-no prejudi- 
cial error 

There was no prejudicial e r ror  in a prosecution arising from a burglary, 
rape, and kidnapping where the  court did not instruct t h e  jury prior to  the  
testimony of three State's witnesses tha t  the  witnesses were testifying under 
grants  of immunity. There was no evidence of a formal grant  of immunity and 
order to  testify, the  court instructed the  jury a t  the  close of all the evidence to 
consider the  witnesses' evidence in light of their possible bias, and their ac- 
complice roles were abundantly clear from the evidence. N.C.G.S. 5 15A- 
1052(c). 
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APPEAL of right pursuant to N.C.G.S. 5 7A-27(a) (1986) from 
judgments of life imprisonment entered by Read, J. ,  on 16 Febru- 
ary 1987 in Superior Court, CUMBERLAND County. On 6 July 1987 
we allowed defendant's motion to  bypass the Court of Appeals in 
appeals from additional convictions for which the trial court 
entered judgments of imprisonment for terms of years. Heard in 
the Supreme Court 11 November 1987.. 

Lacy H. Thornburg, Attorney General, by Francis W. Craw- 
ley, Assistant Attorney General, for the State. 

James R. Parish for defendant-appellant, 

WHICHARD, Justice. 

Defendant was charged in a single indictment with first de- 
gree burglary, felonious larceny, first degree rape (four counts), 
first degree kidnapping, breaking and entering a motor vehicle, 
larceny of an automobile, and common law robbery. A t  his first 
trial, the  jury returned verdicts of guilty on all charges. We 
awarded a new trial for error  in the admission of an accomplice's 
confession. S ta te  v. McLaughlin, 316 N.C. 175, 340 S.E. 2d 102 
(1986). Upon retrial, the jury again returned verdicts of guilty on 
all charges. 

Pursuant t o  our decision in S ta te  v. Freeland, 316 N.C. 13, 
340 S.E. 2d 35 (19861, the trial court arrested judgment on the  
first degree kidnapping conviction and entered sentence a s  upon a 
conviction of second degree kidnapping. The court sentenced a s  
follows: first degree burglary and felony larceny (consolidated), 
life imprisonment; first degree rape (two counts consolidated), life 
imprisonment, consecutive t o  the  life sentence for first degree 
burglary and felony larceny; first degree rape (two remaining 
counts consolidated), life imprisonment, consecutive to  the life 
sentence for the previous two counts of first degree rape; second 
degree kidnapping, thirty years imprisonment, consecutive to  the 
life sentence for the last two counts of first degree rape; breaking 
or entering a motor vehicle and larceny (consolidated), ten years 
imprisonment, consecutive to  the thirty year sentence for second 
degree kidnapping; and common law robbery, ten years imprison- 
ment, consecutive to  the ten year sentence for breaking or enter- 
ing a motor vehicle and larceny. 
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The State's evidence, in pertinent part,  showed the following: 

On 20 December 1983 the  victim, a sixty-nine year old wildow 
who lived alone, went to bed between 11:OO and 11:30 p.m. Some- 
time during the night, she was awakened by something hitting 
her mouth. She saw four eyes and realized that  there were two 
other people in the room. They wore what appeared to be ski 
masks over their heads and gloves on their hands. 

The two men each had intercourse with the victim trwice 
against her will. On each occasion, one of the men held the victim 
down while the other performed the sexual act. The men tied the 
victim to  her bed. While in the bedroom, the men forced her and 
her late husband's wedding rings from the victim's fingers. A dia- 
mond ring was later found on the floor, but the victim did not 
recover the wedding rings. 

The men then ransacked the  victim's house. When the victim 
subsequently went through the house, some money and several 
items of her personal property were missing. The victim's; in- 
surance company valued the  missing property a t  $1,400.00, and 
the victim believed i t  t o  be worth a t  least that  amount. The vic- 
tim's car keys were among the  items missing. 

The victim was afraid to  leave the house until daylight. 
When she finally left to  go next door, she noticed that  her car 
was gone. She had seen the  car the last time she had come into 
the house. 

The victim did not identify the perpetrators a t  trial. 

Shortly before 21 December 1983, Larry McLaughlin, defend- 
ant's second cousin, had talked with defendant in a poolroom. De- 
fendant asked Larry if he could "get rid of '  some stolen goods for 
him. Larry was physically disabled and unable to  work a t  the 
time. He saw this a s  "an easy way of . . . making some money" 
and told defendant he could. 

Defendant and Quincy Corbett then came to Larry's house a t  
about 4:00 a.m. on 21 December 1983. Both men wore gloves and 
rolled-up ski masks. There were two cars outside. Larry recog- 
nized one as defendant's father's car but did not recognize the  
other. Defendant and Corbett went out to the  cars and "brought 
back the goods." They told Larry that  they got the goods from 
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Gray's Creek, the community where the victim lived, "from a lady 
named Mrs. [victim's last name] place." Larry's description of the 
goods he saw on that  occasion generally matched the  victim's 
description of the items taken from her home. 

Later that  day, Larry sold the items to Robert McRae for 
$300.00. He gave defendant $200.00 of that  amount. McRae sold 
some of the items to  Joe  McGeachy, the husband of McRae's 
niece. 

Larry McLaughlin's wife's testimony generally corroborated 
his testimony. Defendant testified and offered a defense in the 
nature of an alibi. 

[I] Defendant first contends that  the trial court erred in denying 
his motion to dismiss the charge of breaking and entering a motor 
vehicle. We are  constrained to agree. 

The indictment charged that  defendant "unlawfully, willfully 
and feloniously did break and enter  a [described] motor vehicle 
. . . which contained the  goods and chattels of [the victim], with 
the intent to commit larceny therein, in violation of [N.C.G.S. $1 
14-56." N.C.G.S. $ 14-56 (1983) provides, in pertinent part:  "If any 
person with intent to commit any felony or larceny therein, 
breaks or enters  any . . . motor vehicle . . . containing any 
goods, wares, freight, o r  other thing of value . . . that  person is 
guilty of a Class I felony." (Emphasis supplied.) The statute re- 
quires, a s  an element of the offense, that  the vehicle broken or 
entered must contain "goods, wares, freight, or other thing of 
value." Our Court of Appeals has held that  even items of trivial 
value satisfy this element of the offense. See Sta te  v. Goodman, 
71 N.C. App. 343, 349-50, 322 S.E. 2d 408, 413 (1984) (registration 
card, hubcap key); S ta te  v. Quick, 20 N.C. App. 589, 590-91, 202 
S.E. 2d 299, 300-01 (1974) (papers, cigarettes, shoe bag). The rec- 
ord here, however, is devoid even of evidence tha t  the victim's 
vehicle contained items of trivial value that  belonged to  the  vic- 
tim or to anyone else. The State concedes in its brief that  "[iln the 
case a t  bar there was no evidence of items of personal property 
being present in the car on the date of the offense . . . ." 

"Prior t o  submitting the issue of a defendant's guilt to  the 
jury, the trial court must be satisfied that  substantial evidence 
has been introduced tending to  prove each essential element of 
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the offense charged and that  the  defendant was the perpetrator." 
State v. Covington, 315 N.C. 352, 361, 338 S.E. 2d 310, 316 (1!386). 
Because there was no evidence here of an essential element of' the 
offense established by N.C.G.S. 5 14-56, the trial court should not 
have submitted the issue of defendant's guilt of this offense to  
the jury. Accordingly, defendant's conviction on the charge of 
breaking and entering a motor vehicle is reversed. 

[2] Defendant contends that  the  trial court erred in denying his 
motion to  dismiss the charge of larceny of the victim's automobile 
for insufficiency of the evidence. We disagree. 

On a motion t o  dismiss on the  ground of insufficiency of the 
evidence, the question for the court is whether there is 
substantial evidence of each element of the crime charged 
and of defendant's perpetration of such crime. (Citations omit- 
ted.) In evaluating the motion the trial judge must consider 
the evidence in the light most favorable to  the State, allow- 
ing every reasonable inference to  be drawn therefrom. (Cita- 
tion omitted.) 

State v. Williams, 319 N.C. 73, 79, 352 S.E. 2d 428, 432 (1987) 
(quoting State v. Young, 312 N.C. 669, 680, 325 S.E. 2d 181, 188 
(1985) 1. 

Larceny is a common law crime which consists of 

the . . . taking and carrying away from any place a t  any time 
of the  personal property of another, without the consent of 
the owner, with the . . . intent to  deprive the owner oii his 
property permanently and to  convert it to the use of the 
taker or to  some other person than the owner. 

State v. Booker, 250 N.C. 272, 273, 108 S.E. 2d 426, 427 (1959). See 
also State v. Revelle, 301 N.C. 153, 163, 270 S.E. 2d 476, 482 
(1980). If the value of the property taken exceeds $400.00, the 
crime is a Class H felony. N.C.G.S. 5 14-72(a) (1986). 

Applying these principles to  the evidence here, we find the 
following: 

The State's evidence showed that  on the night of the of- 
fenses the  victim had left her car keys on the edge of her vanity. 
The next morning the keys were missing. When the victim left 
her house, she noticed that  her automobile-a 1976 Buick Le- 
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Sabre, brown with a light vinyl top-was also missing. She had 
not consented for anyone to take the keys or the car. 

Larry McLaughlin told investigating officers that when de- 
fendant and Quincy Corbett arrived a t  his house a t  approximately 
4:00 a.m. on 21 December 1983, they were driving two cars. One 
was an orange-colored car that belonged to defendant's father, 
Larry's uncle. The other was a tan-colored car. Defendant told 
Larry "they took so much stuff that they had to take [the 
victim's] car too." 

The victim testified that  she received $1,800.00 as the trade- 
in value of the car some eleven months after the offense. She 
valued the car a t  the time it was taken a t  in excess of $1,800.00. 

Considered in the light most favorable to the State, as re- 
quired, the foregoing constituted substantial evidence of each 
element of felonious larceny of the victim's automobile and of de- 
fendant as one of the perpetrators. The court thus properly 
denied the motion to dismiss. 

[3] We note, however, that the larceny of an automobile count 
was consolidated for sentencing with the count for breaking and 
entering a motor vehicle. Since we have reversed the conviction 
for breaking and entering a motor vehicle, the larceny of an 
automobile count must be remanded for resentencing. 

141 Defendant contends that larceny is a lesser included offense 
of common law robbery and that  the trial court subjected him to 
double jeopardy by allowing his convictions for both larceny and 
common law robbery to stand. He argues that the felonious tak- 
ing of all the personal property after the victim was tied to her 
bed resulted in a single common law robbery. By failing to move 
in the trial court to arrest  judgment on either conviction, or 
otherwise to object to the convictions or sentences on double 
jeopardy grounds, defendant has waived his right to raise this 
issue on appeal. State v. Dudley, 319 N.C. 656, 659, 356 S.E. 2d 
361, 363-64 (1987); State v. Freeman, 319 N.C. 609, 618, 356 S.E. 2d 
765, 769-70 (1987). 

[S] Defendant finally contends that the trial court erred in fail- 
ing to instruct pursuant to N.C.G.S. § 15A-1052(c)-prior to testi- 
mony by the State's witnesses Larry McLaughlin, Robert McRae, 
and Joe McGeachy -that the witnesses were testifying under 
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grants of immunity. He admits in his brief, however, that  "there 
was no evidence of a formal grant of immunity and order t o  testi- 
fy." "Unless a witness has been formally granted immunity there 
is no statutory requirement for any such cautionary instruction 
prior t o  testimony." S ta te  v. Murray, 310 N.C. 541, 546, 313 S.E. 
2d 523, 528 (19841, citing Sta te  v. Bare, 309 N.C. 122, 305 S.:E. 2d 
513 (1983). See also State  v. Maynard, 65 N.C. App. 81, 82-84:, 308 
S.E. 2d 665, 666-68 (1983), disc. rev. denied, 310 N.C. 628, 3151 S.E. 
2d 694 (1984) (statute and commentary indicate that  N.C.G.S. 
5 15A-1052(c) applies only where a judicial order granting im- 
munity has been issued; N.C.G.S. 5 15A-1054(c) provides a dif- 
ferent safeguard, ie. ,  a requirement of written advance notice to  
defense counsel, where arrangement for truthful testimony is 
made in exercise of prosecutorial discretion pursuant t o  N.C.G.S. 
5 15A-1054). 

Further, a t  the  close of all the  evidence, the trial court in- 
structed the jury a s  follows: 

[Tlhere is evidence which tends to  show that  [the three wit- 
nesses] were testifying under a grant of immunity. If you find 
that  [they] testified in whole or  in part for this reason, you 
should examine their respective testimony with great care 
and caution in deciding whether . . . t o  believe [it]. If, after 
doing so, you believe [it] in whole or in part,  you should t rea t  
what you believe the  same a s  any other believable evidence. 

The jury thus was clearly instructed to  consider the  witnesses' 
testimony in light of their possible bias. In light of this incstruc- 
tion and of the fact that  the  witnesses' accomplice roles were 
abundantly clear from the  evidence, we do not believe there is a 
reasonable possibility that  the  absence of a cautionary instruction 
prior t o  the  witnesses' testimony influenced the  verdict. 'Thus, 
while we detect no error, defendant has failed to  carry his burden 
of showing prejudice from any possible error that  may have oc- 
curred. N.C.G.S. fj 15A-1443 (1983). This assignment of error is 
overruled. 

The result is: 

No. 84CRS16258 - count 8 -reversed; 

Count 9 -remanded for resentencing; 

Counts 1, 2, 3, 4, 5, 6, 7 and 10-no error. 
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J A N E  B. LAWSON v. JOEL E.  LAWSON 

No. 72PA87 

(Filed 2 December 1987) 

Husband and Wife 8 10- sepuation agreement-signing in presence of notary- 
acknowledgment - subsequent affixing of certificate 

The acts of the parties in signing a separation agreement in the presence 
of a notary public satisfied the  statutory requirements of an acknowledgment, 
and the notary could affix a certificate of acknowledgment to the  separation 
agreement two years later so that  the document "speaks the  truth" where no 
rights of creditors or third parties are  involved. N.C.G.S. 9 52-10.1. 

ON discretionary review pursuant t o  N.C.G.S. 5 7A-31 of the 
decision of the Court of Appeals, 84 N.C. App. 51, 351 S.E. 2d 794 
(19871, affirming an order granting defendant's motion for sum- 
mary judgment entered by Harrell, J., on 26 February 1986, in 
District Court, BUNCOMBE County. Heard in the Supreme Court 
11 September 1987. 

Long, Parker, Payne & Warren, P.A., by Ronald K. Payne, 
for plaintiffappellant. 

Gum and Hillier, P.A., by Howard L. Gum, for defendant- 
appellee. 

Bailey, Dixon, Wooten, McDonald Fountain & Walker, by 
David M. Bri t t  and Gary S. Parsons, for Lawyers Mutual Liabili- 
ty Insurance Company of North Carolina, amicus curiae. 

FRYE, Justice. 

The specific question presented in this case is whether the 
acts of the parties in signing a separation agreement in the  
presence of a notary public satisfy the requirements of an 
acknowledgment under the appropriate statute. We answer this 
question in the affirmative. Thus, the Court of Appeals erred in 
affirming the trial court's granting of defendant's summary judg- 
ment motion because i t  was plaintiff who was entitled to  sum- 
mary judgment as  a matter  of law. 

Plaintiff wife filed this action seeking to  enforce a separation 
agreement the parties had signed prior to divorce, contending the  
defendant husband owed her $1,500, which was apparently back 
alimony. She attached to  her complaint a copy of the separation 
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agreement,  which did not contain the  certificate of a certifying 
officer. Defendant filed a Rule 12(b) motion t o  dismiss and for 
judgment on the  pleadings. Both parties subsequently moved for 
summary judgment with supporting affidavits. The depositiom of 
the  notary, Mr. Radeker, was also taken and filed with the court. 

Defendant's attorney informed Mr. Radeker, who drafted the  
separation agreement,  tha t  the  document in question was not 
notarized. Radeker, without being requested t o  do so by anyone, 
then affixed his notarial seal and added a certificate to  the  
separation agreement indicating tha t  the parties had personally 
appeared before him "this 14th day of November, 1983 and 
acknowledged the  execution of the  foregoing instrument." No at- 
tempt was made t o  conceal the  fact that  the certificate was added 
some two years after the  document had been signed. 

Plaintiff wife stated in her affidavit tha t  a t  the time the  
separation agreement was signed before Radeker, he indicated t o  
the parties that  he was a notary public. Through deposition, 
Radeker s ta ted tha t  he did tell the  parties a t  the  time they 
signed the  separation agreement tha t  he was a notary public. 
Radeker further stated tha t  plaintiff and defendant signed the  
document while sitting a t  his desk in his presence. He told them 
they would need t o  record the  document if either was going t o  
transfer property without the  joinder of the  other spouse and 
"that as  a Notary Public, [he] could actually fill the blank out a t  
any time were tha t  necessary." 

During the  course of the  deposition, counsel for defendant 
asked Radeker if he had the  parties s ta te  before him that  they 
were signing voluntarily. Radeker indicated that  he had not and 
that  he did not think that  was ordinarily done. He further stated 
that  his ordinary practice was t o  either observe the  parties sign 
the document or if the document was signed when presented t o  
him, to  simply ask them "is this your signature?" 

Defendant husband now contends that  he was never told that  
Radeker was a notary. He further s ta tes  that  he did not acknowl- 
edge the  separation agreement before Radeker. 

The trial court found, and the  Court of Appeals lateir af- 
firmed, that  a notary public could not affix his certificate of 
acknowledgment after t he  divorce of the parties even though the 
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instrument was signed in his presence prior to the divorce be- 
tween the parties. This was error. We hold that  the certificate of 
acknowledgment may be subsequently affixed to  a separation 
agreement if the agreement was valid under the appropriate stat- 
ute, no rights of creditors or third parties being involved. 

To be valid, a separation agreement "must be in writing and 
acknowledged by both parties before a certifying officer." N.C. 
G.S. 5 52-10.1 (1984). The statute further provides that  a person 
acting in the capacity of a notary public may serve as  a certifying 
officer. N.C.G.S. 52-10(b) (1984). 

Plaintiff wife argues that  the decision of the trial court and 
the Court of Appeals is inconsistent with this Court's holding in 
Banks v. Shaw, 227 N.C. 172, 41 S.E. 2d 281 (1947). We agree. 

In Banks, a deed of t rus t  had been executed by husband and 
wife and then registered, but only showed the notarial acknowl- 
edgment of the wife. Foreclosure had been completed when i t  was 
discovered that  the notary had inadvertently omitted the name of 
the husband from his certificate of acknowledgment. Subsequent 
to foreclosure, the notary amended his certificate to include the 
husband so a s  to represent clearly the intentions of the husband 
and wife. The deed of t rus t  with the amended certificate was 
again registered. This Court held that  "the certificate could be 
amended subsequently to speak the t ruth,  no rights of creditors 
or third parties being involved." Id. a t  173, 41 S.E. 2d a t  921. The 
case permits the amendment of the certificate on a properly ex- 
ecuted and acknowledged document. 

Defendant and the Court of Appeals have read the  facts of 
this case to  be controlled by Bolin v. Bolin, 246 N.C. 666, 99 S.E. 
2d 920 (1957). In that  case, this Court held tha t  the failure t o  com- 
ply with the statutory requirements of N.C.G.S. 52-12 in the  ex- 
ecution of the separation agreement rendered i t  void ab initio. 
The agreement there was void, the husband contended, because 
the purported acknowledgment took place before a military of- 
ficer who was not a certifying authority under the s tatute and 
because the officer did not make the necessary findings of fact a s  
required by N.C.G.S. 52-12. Here, defendant asserts a similar 
defect in fulfilling the dictates of the s tatute,  namely that  the 
acknowledgment requirement has gone unsatisfied. Defendant 
does not deny that  he signed the document but argues that  he did 
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not acknowledge it. Therefore, he asserts,  the  agreement is void 
ab initio under Bolin. Defendant, however, ignores the  holding of 
Banks. 

Banks allows the notary public to  amend his certificate so 
that  it "speaks the truth" and fulfills the intentions of the parties 
a t  the time of the  signing. Bolin, decided some ten years later, did 
not effectively overrule Banks. Bolin stands for the proposi1;ion 
that  a separation agreement tha t  has not been executed properly 
under N.C.G.S. 5 52-12 is void ab initio. In Bolin, the execution 
was defective because the certifying official had not conducted 
the privy examination of the  wife as  then required by N.C.G.S. 
5 52-12, a defect incapable of correction by amendment. The 
agreement had t o  fail because i t  did not comply with the statute. 
On the  other hand, in Banks the defect was not fatal. The omis- 
sion of the husband's name did not represent the wishes of the  
parties and the certificate of acknowledgment could be amended 
to  "speak the truth," t o  show what in fact occurred, since the 
document was in all other respects properly executed. The .two 
cases read together then stand for the proposition that  while the 
certificate of acknowledgment on a properly executed agreement 
may be amended, an improperly executed separation agreement 
is void. 

In this case, the defect alleged by defendant is that  acknowl- 
edgment did not occur. Clearly, N.C.G.S. 5 52-10.1 requires a 
writing and acknowledgment. To be "legal, valid, and binding," 
plaintiff must show the presence of both elements. The absence of 
either would be a fatal defect. Defendant contends the separation 
agreement ignored the statutory requirement of acknowledgment, 
and summary judgment was therefore appropriate because the 
agreement was void from its inception. We disagree. 

Defendant does not dispute the  fact that  he signed the docu- 
ment in the  presence of Mr. Radeker. He insists, however, t.hat 
what he did was not acknowledgment. He states  tha t  he was 
never provided with a copy of any such document containing an 
acknowledgment; he was never requested t o  acknowledge the  doc- 
ument; he has never given any authority to  anyone to  acknowl- 
edge the  document; and not since the  signing of the  document has 
he appeared before any officer and acknowledged his signature or 
the  voluntary execution of it. The fatal flaw in defendant's argu- 
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ment is the exacting procedures he finds necessary for acknowl- 
edgment to  have occurred. This Court has held tha t  less satisfies 
the statutory dictates of acknowledgment. 

In Freeman v. Morrison, 214 N.C. 240, 199 S.E. 2d 12 (19381, 
this Court was asked t o  determine the  acts necessary for 
acknowledgment. In that  case, whether acknowledgment had oc- 
curred was decisive as  t o  the  priority given t o  competing instru- 
ments. Then N.C.G.S. $5 3308 and 3311 (1935) required, among 
other things, that  leases be acknowledged. The s tatute  further  
provided that  the form of acknowledgment should be in substance 
that  of the  statutory model. The s tatute  then se t  out the custom- 
ary notary certification providing for entry of the county in which 
the notary resides, a s tatement  that  the  maker personally ap- 
peared before the  notary, a statement tha t  t he  notary witnessed 
the signing thereof, and for the  notary t o  sign and place his seal 
on the  certificate. 

Although the  certificate of acknowledgment did not precisely 
follow the  dictates of the  legislature in tha t  case, i t  was held tha t  
the acknowledgment was sufficient under the  s ta tu te  and thus 
the lease prevailed over the  disputed deed a s  being first in time. 
There, this Court said that  "the word 'acknowledge,' as  used with 
respect to  the execution of instruments, is a 'short-hand' expres- 
sion descriptive of the act of personal appearance before a proper 
officer and there stating to  him the fact of the execution of the  in- 
strument as  a voluntary act." Id. a t  243, 199 S.E. 2d a t  16. This 
having occurred in that  case, the acknowledgment requirement of 
the s tatute  had been met. In so holding, the  Court adopted a lib- 
eral interpretation of the meaning of the word "acknowledge." Id .  

Applying the above t o  the  instant case, we hold that  the  acts 
of defendant husband constituted acknowledgment. Defendant, in 
signing the  separation agreement in the presence of the  notary, 
performed acts sufficient to  qualify as  an acknowledgment under 
the statute. Since the  signing was in the  presence of the  notary, 
it was unnecessary for defendant t o  s tate  t o  the  notary the fact of 
the execution of the instrument as  his voluntary act. Because ac- 
knowledgment had occurred, the  later addition of the  certificate 
by the  notary on the document is valid so that  the document 
"speaks the  truth" under this Court's ruling in Banks since no 
rights of creditors or third parties a re  involved. Therefore, sum- 
mary judgment in favor of the  defendant was improperly granted. 
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We must now determine whether plaintiffs summary judg- 
ment motion should have been allowed. The purpose of a sum- 
mary judgment hearing is t o  allow the  court to  determine from a 
forecast of the  evidence if there is a material issue of fact thal; is 
triable. Wachovia Mortgage Co. v. Autry-Barker-Spurrier Real 
Es ta te ,  39 N.C. App. 1, 249 S.E. 2d 727 (19781, aff 'd,  297 N.C. 696, 
256 S.E. 2d 688 (1979). Here, the affidavit submitted by the plain- 
tiff indicated to the trial court that  plaintiff would testify that  
both she and defendant executed the  separation agreement in the 
presence of Mr. Radeker after being advised that  Radeker was a 
notary public. Mr. Radeker's testimony during his deposition 
tends to  confirm the evidence stated in plaintiffs affidavit, while 
defendant's affidavit s tates  he did not acknowledge the separation 
agreement. Defendant, however, does not deny that  he signed the 
document in the presence of Radeker. The facts as stated by 
plaintiff and Mr. Radeker and not denied by defendant constitute 
a forecast of competent evidence which would establish acknowl- 
edgment as  a matter  of law. Therefore, summary judgment on 
this question should rightfully have been granted in favor of 
plaintiff wife. 

For the reasons discussed herein, the trial court erred in 
granting defendant's motion for summary judgment. The decision 
of the Court of Appeals is therefore reversed, the summary judg- 
ment for defendant is vacated, and the case remanded to the 
Court of Appeals for further remand to the District Court, Bun- 
combe County, with directions to  enter  summary judgment for 
plaintiff. 

Reversed and remanded. 

C H A R L E S  J. TRAVIS v. KNOB CREEK,  INC. A N D  E T H A N  A L L E N ,  INC. 

No. 151PA87 

(Filed 2 December 1987) 

Master and Servant @ 10; Torts @ 7 -  employment contract-release of claims and 
causes of action - subsequent discharge 

The trial court erred by permitting the jury t o  determine that a release 
barred plaintiffs claim for breach of an employment contract where plaintiff 
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was an officer and stockholder of Knob Creek, Inc.; plaintiff negotiated a ten- 
year employment contract with Knob Creek in 1979 after learning tha t  the  
company was going to  be sold; Knob Creek was shortly thereafter sold t o  
Ethan Allen; plaintiff and the other principal stockholders executed releases 
discharging Knob Creek "from all claims, demands, causes of action on account 
of, connected with, or growing out of any matter or thing whatsoever"; and 
Ethan Allen terminated plaintiffs employment in 1984. The release did not 
specifically include future claims or non-asserted rights and did not contain 
any language implying tha t  such claims or rights were being released; plaintiff 
neither had a cause of action nor had asserted a legal right to  continue work- 
ing for Knob Creek a t  the time he signed the general release. 

Justice MEYER dissenting. 

Justices WEBB and WHICHARD join in the dissenting opinion. 

ON discretionary review of a decision of the Court of Ap- 
peals, 84 N.C. App. 561, 353 S.E. 2d 229 (19871, which affirmed a 
judgment entered by Ferrell, J., on 7 January 1986 in Superior 
Court, CATAWBA County. Heard in the Supreme Court 15 October 
1987. 

Patrick, Harper & Dixon, b y  Stephen M. Thomas and R. A L 
Zen Ingram, Jr., for the plaintiff appellant. 

Blakeney, Alexander & Machen, by  W. S. Blakeney, for the 
defendant appellee. 

MITCHELL, Justice. 

The sole issue before us is whether the trial court erred in 
permitting the jury to find that  the plaintiffs general release of 
prior and existing claims against the defendants relieved them of 
their obligation to  provide the plaintiff employment according to 
the terms of an employment contract. We conclude that  the trial 
court erred. Accordingly, we reverse the Court of Appeals' deci- 
sion, which found no error  in the judgment of the trial court. 

Evidence a t  trial tended t o  show tha t  t he  plaintiff, Charles J. 
Travis, was an employee a s  well a s  a stockholder and officer of 
Knob Creek, Inc., a furniture manufacturing plant in Morganton, 
North Carolina. In 1979 the  plaintiff learned that  the  company 
was going to  be sold to  Ethan Allen, Inc., and he negotiated with 
Knob Creek, Inc. for a ten year employment contract a t  a speci- 
fied salary. Gerald McBrayer, the president of Knob Creek, 
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sketched out and signed a memorandum of the  agreement be- 
tween t he  parties. I t  stated: 

10 year + Contract-for C.J.T. with K.C. 1nc.-40,000 + 
Min. 7% Increase + Bonus - Renewable - Gerald T. McBray- 
er ,  J r .  

The plaintiff told McBrayer tha t  the  contract was a "good deal." 
A few weeks la ter  t he  plaintiff dated and signed the  document. 

Shortly af ter  this event  Knob Creek sold all of i ts stock t o  
Ethan Allen. As part  of this transaction, t he  plaintiff and the  
other principal stockholders of Knob Creek were asked and 
agreed t o  execute certain releases. Each release s tated in perti- 
nent part: "[Tlhe said officer doth hereby release and forever 
discharge Knob Creek . . . from all claims, demands, actions, 
causes of action, on account of, connected with, or growing out of 
any matter  or  thing whatsoever." 

For the  next five years the  plaintiff remained employed by 
Knob Creek under t he  new ownership and top management of 
Ethan Allen. In 1984, however, the  Ethan Allen management be- 
came dissatisfied with the  plaintiffs performance and terminated 
his employment. He sued for breach of his employment contraxt. 
The defendants based their denial of liability, in par t ,  on the  
release signed by the  plaintiff. 

A t  trial the  jury found tha t  t he  parties had entered an 
employment contract, tha t  t he  plaintiff had performed and the  'de- 
fendants had breached the  employment contract, but tha t  the re- 
lease barred the  plaintiffs action. 

On appeal the  plaintiff contended that ,  as  a matter  of law, his 
release executed in December of 1979 could not bar his c l a~m,  
which arose when he was discharged on 27 January 1984. The 
Court of Appeals disagreed. I t  reasoned tha t  "[tlhe scope and 
extent  of the  release should be governed by the  intention of the  
parties, which is t o  be determined by reference t o  the  language, 
subject matter  and purpose of the  release." Travis, 84 N.C. App. 
a t  563, 353 S.E. 2d a t  230 (citing Econo-Travel v. Taylor, 45 N.C. 
App. 229, 262 S.E. 2d 869, rev'd on other grounds, 301 N.C. 200, 
271 S.E. 2d 54 (1980) 1. The court s ta ted,  "Where a contract does 
not clearly and unambiguously se t  out i ts scope, the  parties' in- 
tentions become a question for the  jury. See Gore v. George J. 
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Ball, Inc., 279 N.C. 92, 182 S.E. 2d 389 (1971). See  generally 66 
Am. Ju r .  2d Release 5 30 (19731." Id., 353 S.E. 2d a t  230. 

The Court of Appeals noted that  the  release in this case was 
worded "very broadly" and executed by the  plaintiff and the  oth- 
e r  officers of Knob Creek in consideration for a favorable price 
for their stock. Id., 353 S.E. 2d a t  230. The plaintiff signed the  
release within a month after signing his employment contract. 
For  such reasons the  Court of Appeals concluded that  "[tlhe ques- 
tion whether the  release was intended by the  parties to  cover any 
'claims, demands, actions [or] causes of action . . . growing out of 
. . .' this employment contract was one for the  jury." Id., 353 S.E. 
2d a t  230. We disagree. 

The general rule with respect t o  the  scope of a release is 
that: 

A release ordinarily operates on the  matters  expressed 
therein which are  already in existence a t  the  time of the  giv- 
ing of the  release. Accordingly, demands originating a t  the  
time a release is given or subsequently, and demands subse- 
quent ly  maturing or accruing, are not  as a rule discharged b y  
the  release unless expressly  embraced therein or falling 
wi thin  the  fair import  of the  t erms  employed. 

76 C.J.S. Release 5 53 (1952) (emphasis added); Accord 66 Am. 
Jur .  2d Release 5 29 (1973). See  also Moore v. Maryland Casualty 
Co., 150 N.C. 153, 63 S.E. 675 (1909) ("[Tlhe release shall be con- 
strued from the standpoint which the parties occupied a t  the  time 
of its execution, and confined to  the intention of the parties a t  the  
time of such execution"). 

In this case the plaintiff had a ten year employment contract 
with Knob Creek. When Knob Creek was acquired by Ethan Al- 
len, the officers and shareholders of Knob Creek, including the 
plaintiff, each signed general releases stating, "[Tlhe said officer 
doth hereby release and forever discharge Knob Creek . . . from 
all claims, demands, actions, causes of action, on account of, con- 
nected with, or growing out of any matter  or thing whatsoever." 
(Emphasis added.) The defendant ;argues that  the jury should 
have been allowed to  find that  this release waived all of the  plain- 
t i f f s  rights, including his contractual right to  employment. 



N.C.] IN THE SUPREME COURT 283 

Travis v. Knob Creek, Inc. 

We disagree with the defendant and conclude, instead, tlhat 
the terms of the release were unambiguous. As used in this re- 
lease, "claims" and "demands" referred to  then existing or 
matured causes of action. In legal terms a "claim" is a "cause of 
action," and a "demand" is "the assertion of a legal right." Black's 
Law Dictionary 224, 386 (5th ed. 1979). There is no ambiguity to 
be examined and no unclear language to be interpreted by a jury. 

At  the time he signed his general release, the plaintiff 
neither had a cause of action nor had he asserted a legal right to  
continue working for Knob Creek. Until Knob Creek sought to 
discharge him, there was no reason for him to  make such an as- 
sertion. His "claim" did not arise until over four years after the 
date of the release. The release did not specifically include future 
claims or existing non-asserted rights, and it did not contain any 
language implying that  such claims or rights were being released. 
As a matter  of law, the release here could not bar the plaintiff's 
claim or his right to work under the terms of the employment 
contract, because the release did not specifically refer to future 
claims or existing rights. Therefore, the Court of Appeals erred 
in holding that  the trial court correctly permitted the jury to 
determine that the release barred the plaintiffs action. 

The defendants have called our attention to another issue 
that they presented to the Court of Appeals but which that court 
found no need to address. In their new brief filed with this Court, 
the defendants presented no arguments or authorities on this is- 
sue. Therefore, the issue must be deemed abandoned. Rule 28M, 
North Carolina Rules of Appellate Procedure. 

The decision of the Court of Appeals is reversed, and this 
case is remanded to that  court for its further remand to  the trial 
court for proceedings consistent with this opinion. 

Reversed and remanded. 

Justice MEYER dissenting. 

I dissent for the reasons stated by the panel of the Court of 
Appeals in its unanimous opinion reported a t  84 N.C. App. 5161, 
353 S.E. 2d 229 (1987). 

Justices WEBB and WHICHARD join in this dissenting opinion. 
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STATE OF NORTH CAROLINA v. HOWARD RAYMOND BREWER. JR. 

No. 735A86 

(Filed 2 December 1987) 

1. Criminal Law 8 138.29- guilty plea to second degree murder-premeditation 
and deliberation as aggravating factor 

Premeditation and deliberation may be used as  an aggravating factor for 
sentencing a defendant who pled guilty to second degree murder. 

2. Criminal Law 8 138.29- second degree murder-premeditation and delibera- 
tion as aggravating factor-sufficiency of evidence 

The State's evidence during the sentencing hearing was sufficient to  sup- 
port the  trial court's finding of premeditation and deliberation as an aggra- 
vating factor for a second degree murder to which defendant pled guilty where 
it tended to  show that the murder was committed in furtherance of 
defendant's planned robbery of the victim; defendant told his girlfriend's 
father that he shot the deceased in the mouth and, when deceased fell, then 
shot him five times in the  back of the head; any one of such bullets would have 
caused the victim's death; and three of the shots were discharged when the 
firearm was within a matter of inches from the back of the victim's head. 

APPEAL of right by defendant pursuant t o  N.C.R. App. P. 4(d) 
and N.C.G.S. 5 15A-1444(al) from a judgment imposing a sentence 
of life imprisonment entered by DeRamus, J., a t  the  23 Septem- 
ber 1986 Criminal Session of Superior Court, FORSYTH County, 
upon a plea of guilty to  murder in the  second degree. Pursuant to  
Rule 30(d) of the  Rules of Appellate Procedure, the case was sub- 
mitted for decision before the  Supreme Court on the  written 
briefs. 

Lacy H. Thornburg, A t t o r n e y  General, b y  George W. Boylan, 
Special D e p u t y  A t t o r n e y  General, for the  State.  

Malcolm R a y  Hunter,  Jr., Appellate Defender,  b y  Gayle L.  
Moses, Assistant Appellate Defender, for defendant-appellant. 

FRYE, Justice. 

Defendant was charged with murder in the  first degree and 
tendered a plea of guilty to  murder in the  second degree. After 
conducting a hearing to  establish a factual basis for the plea, the 
trial judge accepted defendant's plea and made findings of aggra- 
vating and mitigating factors. Upon the judge's finding that  the 
aggravating factors outweighed the mitigating factors, defendant 
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was sentenced t o  life imprisonment. Defendant now assigns a s  er-  
ror  the  trial judge's finding of premeditation and deliberation as  a 
non-statutory aggravating factor. 

We are  limited on appeals made pursuant to  N.C.G.S. 5 15A- 
1444(a1) to  the  issue of whether the sentence entered is suppolrted 
by evidence introduced a t  the  trial and the  sentencing hearing. 
State v. Melton, 307 N.C. 370, 298 S.E. 2d 673 (1983). The balance 
struck by the  trial judge will not be disturbed if there is support 
in the  record for his determination. Id. a t  380, 298 S.E. 2d a t  680. 
We hold that  the  trial judge had ample evidence from whic:h to  
find the aggravating factor of premeditation and deliberatioin. 

A t  the  sentencing hearing, the evidence for the State  teinded 
to  show tha t  on 8 August 1986, the  deceased told his wife that  he 
planned t o  see defendant later that  day. The deceased indicated 
to  his brother-in-law that  he was going to  see defendant and ex- 
change some marijuana for cocaine on the  evening of 8 August 
1986. The victim's body was found on 9 August 1986 in a ditch. 
Decedent had been shot in the  head five times with an automatic 
weapon. One of the  pockets of his pants had been turned inside 
out. 

The decedent's wife testified tha t  the deceased was carrying 
about $4,000 when he left home that  day. He wore two gold 
chains, one with a twenty dollar gold piece on it, a diamond watch 
and a diamond ring. Only the  gold chain with the twenty dollar 
gold piece was found with the  body. The testimony of the  me~dical 
expert disclosed that  there were three bullet wounds in the back 
of the deceased's head, one on the  left side of the  head and one in 
the right side of the mouth. According to  the medical witness, any 
one of the bullet wounds could have caused death. 

The Sta te  further offered the  testimony of several witnesses 
that  tended to  show that  a t  approximately 11 p.m. on 8 August 
1986, a car and truck were seen near the vicinity where the dece- 
dent's body was found. One of the  witnesses testified to seeing 
the truck and car pass her mobile home, then to  hearing s,hots 
and seeing "a flashlight going across the field." Another witness 
testified to  seeing a car and truck pass, go down Beason Road, 
stay five or ten minutes, then leave. Later,  the  vehicles returned 
to  the same place, five shots were heard and the vehicles left. 
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In his argument a s  t o  aggravating factors, the prosecutor 
asked the trial judge to consider two points in finding that  the 
murder was premeditated and deliberated: (1) that  the  two ve- 
hicles seen on the road prior t o  shots being heard had been seen 
in the same area earlier that  night and on the previous night and, 
(2) that  the deceased had been shot five times. The trial judge 
found that  the murder was premeditated and deliberated. We 
hold that  such a finding by the trial judge was not improper and 
was supported by the record. 

[I] In State v. Melton, this Court rejected arguments challeng- 
ing the use of premeditation and deliberation a s  an aggravating 
factor in second degree murder plea situations. We held that  a 
determination by the preponderance of the evidence that  defend- 
ant  premeditated and deliberated the killing was reasonably re- 
lated to the purposes of sentencing. Melton, 307 N.C. 370, 298 S.E. 
2d 673. There, this Court held that  notwithstanding the plea of 
guilty to second degree murder, "the fact that  defendant premedi- 
tated and deliberated the killing was transactionally related to  
this offense of murder in the second degree and was therefore 
properly considered by the judge during sentencing." Id. a t  378, 
298 S.E. 2d a t  679. That holding is no less applicable today.' 

Because premeditation and deliberation are  not usually sus- 
ceptible of direct proof, they must generally be established by cir- 
cumstances from which the facts sought t o  be proven may be 
inferred. State v. Faust, 254 N.C. 10l ,  118 S.E. 2d 769 (1961). In- 
quiry a s  t o  the circumstances surrounding the actual killing may 
also be properly considered in establishing such aggravating fac- 
tors. Accordingly, this Court has held that  the number of blows 
inflicted constitutes a circumstance to be considered in determin- 
ing whether a killing is committed with premeditation and de- 
liberation. State v. Love,  296 N.C. :194, 250 S.E. 2d 220 (1978). 
Additionally, it has been held that  the dealing of lethal blows 
after the victim has been felled and rendered helpless is evidence 
from which the trier of fact could infer a defendant's deliberated 

1. As in Sta te  v. Melton,  307 N.C. 370, 298 S.E. 2d 673 n.2 (19831, we note that  
the plea of guilty to  second degree murder is fundamentally different from a con- 
viction of second degree murder when the defendant has been tried on a charge of 
first degree murder. There, a jury would have decided that there was insufficient 
evidence to find beyond a reasonable doubt that defendant had premeditated and 
deliberated the killing. 
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and premeditated purpose. State v. Gladden, 315 N.C. 398, 340 
S.E. 2d 673 (1986). 

[2] Here, the  State 's evidence during the sentencing hearing 
tended t o  show tha t  the  murder committed by defendant was in 
furtherance of his planned robbery of the victim. The evidence 
showed tha t  defendant arranged t o  exchange with the  victim 
cocaine for marijuana. He  was aware that  the  victim carried a 
considerable amount of cash on his person. Defendant left t o  con- 
summate his exchange with only fifty dollars in his pocket. After 
returning from the  scene of the  incident, however, defendant 
gave $2,000 in hundred and twenty dollar bills t o  his girlfriend. 
When arrested,  defendant was also wearing the  gold rope chain 
necklace belonging t o  the  victim. 

Moreover, there was testimony tha t  defendant told his girl- 
friend's father tha t  he shot the deceased in the mouth and then 
when the  deceased fell, the  defendant shot him five times in the  
back of the  head. The State's evidence established tha t  any one of 
such bullets would have caused the death of the victim and that  
three of such shots had been discharged when the  firearm 'had 
been within a matter  of inches from the  back of the victim's head. 

For these reasons, we hold that  there was ample evidence to  
support the  trial judge's finding of premeditation and deliberation 
as  an aggravating factor. The judgment of the  trial court is there- 
fore affirmed. 

Affirmed. 
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DORIS HARSHAW D/B/A HARSHAW BONDING COMPANY AND JO WILKINS 
D/B/A J O  WILKINS BONDING COMPANY, PLAINTIFFS V. HUSSAIN 
MUSSALLAM MUSTAFA, DEFENDANT; JOHN ESSA AND NABIL HANHAN, 
~NDIVIDUALLY AND DOING BUSINESS AS SULTANA INVESTMENTS. A PARTNERSHIP, IN- 
TERVENOR DEFENDANTS 

No. 109PA87 

(Filed 2 December 1987) 

Arrest and Bail # 11.2- appearance bond-forfeiture order-accrual of surety's ac- 
tion against principal 

The trial judge should have allowed intervenor defendants' motions to  se t  
aside a judgment and to  dismiss an action under N.C.G.S. § 1A-1, Rule 12(b)(6) 
where plaintiffs were sureties on an appearance bond, the intervening defend- 
ants claimed that the principal had conveyed real property to  them, the  prin- 
cipal had fled the jurisdiction, and plaintiff sureties had made no payment on 
the bond. A surety's cause of action does not accrue until he makes payment 
on the debt of the principal. N.C.G.S. 5 26-312(a). 

ON intervenor defendants' petition for discretionary review 
of the decision of the Court of Appeals, 84 N.C. App. 296, 352 S.E. 
2d 247 (19871, affirming orders of Williams, J . ,  a t  the 27 January 
1986 session of Superior Court, GUILFORD County, denying in- 
tervenor defendants' motions to dismiss plaintiffs' complaint and 
to vacate default judgment against defendant. Heard in the 
Supreme Court 11 November 1987. 

Hatfield & Hatfield, by John B. Hatfield, Jr., for plaintiff- 
appellees. 

Benjamin D. Haines for intervenor defendants, appellants. 

MARTIN, Justice. 

This appeal raises the issue of whether plaintiffs, who are  
sureties on bonds issued by their principal, defendant Mustafa, 
can sue their principal before paying all or part  of the penal 
amount of the bonds. We conclude that  they cannot and therefore 
reverse the Court of Appeals. 

Plaintiffs brought this action alleging that  they are  sureties 
on two appearance bonds, in the total amount of $25,000, to 
assure the appearance of defendant Mustafa in the District Court 
of Guilford County on 31 May 1985. Defendant failed to appear. 
Although the presiding judge ordered forfeiture of the bonds, 
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plaintiffs do not allege, nor is there proof, tha t  they have made 
any payment on the  bonds. Plaintiffs seek t o  recover from their 
principal, Mustafa, judgment for $25,000. By ancillary proceed- 
ings, plaintiffs also attached certain real property allegedly 
owned by Mustafa. 

The intervening defendants claim that  Mustafa conveyed the  
real property t o  them on 28 May 1985, although the  deed was not 
recorded until 12 June  1985, af ter  the attachment against the  
property on 7 June  1985. Intervening defendants made a motion 
under Rule 60(b) of the North Carolina Rules of Civil Procedurle to  
s e t  aside the  judgment against Mustafa and a motion to  dissolve 
the attachment pursuant t o  N.C.G.S. 5 1-440.43, as  well as  a mo- 
tion to  dismiss plaintiffs' complaint under N.C.R. Civ. P. 12(b)(6). 
All motions were denied, and intervenor defendants appealed to  
the  Court of Appeals.' 

Although the  facts appear t o  be complex, the  legal issue on 
appeal is narrow: May a surety on an appearance bond sue his 
principal before the surety has paid all or part  of the  bond? The 
Court of Appeals answered in the  affirmative, holding that  a sure- 
ty's cause of action accrues where forfeiture of an appearance 
bond is ordered and the principal has evaded process by leaving 
the jurisdiction. We disagree. 

Since the  opinion of Justice Ruffin in Hodges v. Ams t rong ,  
14 N.C. 253 (18311, this Court has steadfastly held that  a surety's 
cause of action does not accrue until he makes payment on the 
debt of the principal. A judgment against the surety will not suf- 
fice. Id. The principal is not obligated to  his surety until his sure- 
ty  has made a payment. Insurance Co. v. Gibbs, 260 N.C. 681, 133 
S.E. 2d 669 (1963). The surety's right of action accrues a t  the time 
of payment, not before. Id. 

These rules of law have now been substantially codified in 
N.C.G.S. 5 26-3.1(a): 

A surety who has paid his principal's note, bill, bond or other 
written obligation, may either sue his principal for reim- 
bursement or sue his principal on the instrument and may 

1. Mustafa has evidently fled t h e  jurisdiction and has made no appearance in 
this action. 
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maintain any action or  avail himself of any remedy which the  
creditor himself might have had against the principal debtor. 
No assignment of the  obligation to  the  surety or to a third- 
party t rustee for the surety's benefit shall be required. 

(Emphasis added.) 

We continue to adhere to  the principles above stated. Be- 
cause plaintiffs' causes of action had not accrued against Mustafa, 
the trial judge should have allowed intervenor defendants' mo- 
tions to  set  aside the judgment and to dismiss the action under 
N.C.R. Civ. P. 12(b)(6). 

The decision of the Court of Appeals is reversed and the case 
is remanded to  that  court for remand to  the Superior Court, 
Guilford County, for further proceedings not inconsistent with 
this opinion. 

Reversed and remanded. 

STATE OF NORTH CAROLINA v. CURTIS EUGENE SMITH 

No. 63A87 

(Filed 2 December 1987) 

1. Criminal Law S 138.40- mitigating circumstance-acknowledgment of wrong- 
doing-effect of motion to suppress confession 

When a defendant moves to  suppress a confession, he repudiates it and 
may not use evidence of the confession to prove the voluntary acknowledg- 
ment of wrongdoing mitigating circumstance set  forth in N.C.G.S. § 15A- 
1340.4(a)(2)1. 

2. Criminal Law 8 138.34- mitigating circumstance-limited mental capacity - 
finding not required 

The trial court was not required to  find as  a mitigating circumstance for 
second degree murder that  defendant's limited mental capacity significantly 
reduced his culpability for the offense where the  evidence was uncontradicted 
that  defendant had a limited mental capacity but was in conflict as  to whether 
this limited mental capacity significantly reduced defendant's culpability. 
N.C.G.S. 5 15A.l340,4(a)(2)e. 

APPEAL by defendant from a :life sentence imposed by 
Downs, Judge, at  the 10 November 1986 session of Superior 
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Court, GASTON County. Heard in the Supreme Court 12 Novem- 
ber 1987. 

The defendant pled guilty t o  first degree murder a t  the 24 
May 1984 session of Superior Court of Gaston County. Before he 
entered the  plea, he reserved the  right to appeal an order over- 
ruling his motion to  suppress the introduction of his confession. 
This Court in Sta te  v. S m i t h ,  317 N.C. 100, 343 S.E. 2d 518 (19861, 
reversed the superior court and ordered a new trial. 

The defendant then pled guilty to  second degree murder. The 
evidence a t  the  sentencing hearing showed that  the defendant 
was 16% years of age a t  the  time of the offense. He and Judson 
Lee Ross, an 18-year-old friend, entered the office of the Paschal1 
Oil Company. The defendant struck Mr. Marvin Hunt, an em- 
ployee of Paschal1 Oil Company, twice with a blunt object, spat- 
tering blood on three walls and the  ceiling, fracturing Mr. Hunt's 
skull, and sending a piece of the skull to  the floor. Defendant and 
Ross then robbed Mr. Hunt. Mr. Hunt remained in a coma until 
he died 39 days later. 

The court found as  an aggravating circumstance that  the of- 
fense was especially heinous, atrocious or cruel. The court flound 
no mitigating circumstances and enhanced the defendant's sen- 
tence to  life in prison. The defendant appealed. 

Lacy H. Thornburg, A t torney  General, b y  Isaac T. Avery ,  III, 
Special Deputy  A t torney  General and H. Julian Philpott, Jr., As -  
sociate A t t o r n e y  General, for the State.  

Malcolm R a y  Hunter,  Jr., Appellate Defender, b y  Mark D. 
Montgomery, Assistant Appellate Defender, for defendant appel- 
lan t. 

WEBB, Justice. 

[I] The defendant assigns error  to  the court's failure to  find two 
mitigating circumstances, the  first being that  "prior to  arrest  or 
a t  an early stage of the criminal process, the defendant voluntari- 
ly acknowledged wrongdoing in connection with the offense to  a 
law enforcement officer." N.C.G.S. 5 15A-1340.4(a)(2)1. 

The assignment of error  brings to  the Court the question of 
whether a defendant may use as  evidence of the above mitigating 
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circumstance the fact that  he confessed a t  an early stage of the 
proceedings after he moves to  suppress the confession. In State v. 
Hayes, 314 N.C. 460, 334 S.E. 2d 741 (19851, this Court held that  a 
defendant could not use a confession to prove the mitigating cir- 
cumstance after he had repudiated the confession. In State v. 
Robbins, 319 N.C. 465, 526, 356 S.E. 2d 279, 315 (19871, we said, 
"[Dlefendant made a motion to  suppress these statements. This 
Court has held that  if a defendant repudiates his incriminatory 
statement, he is not entitled to  a finding of this mitigating circum- 
stance." We hold that  when a defendant moves to  suppress a con- 
fession, he repudiates i t  and is not entitled to use evidence of the  
confession to  prove this mitigating circumstance. We believe this 
holding is consistent with the holdings of previous cases and is a 
better reasoned rule than tha t  for which the defendant contends. 

[2] The defendant also contends i t  was error  not to find as a mit- 
igating circumstance that,  "The defendant's immaturity or his lim- 
ited mental capacity a t  the time of commission of the offense 
significantly reduced his culpability for the offense." N.C.G.S. 
§ 15A-1340.4(a)(2)e. There was uncontradicted evidence that  the 
defendant was 16% years old a t  the time of the offense and that  
he had an I.&. ranging from 60 to  65 which placed him in the bot- 
tom one percent of the population in intelligence. A psychiatrist 
testified he is "more like a ten year old" than a sixteen year old. 

I t  is t rue  that  the evidence is uncontradicted that  the defend- 
ant  is of limited mental capacity. The evidence is not uncontra- 
dicted, however, that this limited mental capacity significantly 
reduced his culpability for the offense. There was evidence that  
the defendant and Ross had discussed robbing the  Paschal1 Oil 
Company two weeks before the offense a t  the suggestion of the 
defendant. They had planned to tell Mr. Hunt that  a woman need- 
ed oil and wanted his address. They planned to  hit him while he 
was writing his address for the fictitious woman. There was evi- 
dence that  they carried out this plan. While Mr. Hunt was writing 
the address defendant hit him in the head with a stick. When Mr. 
Hunt grabbed Ross, defendant hit him again so hard that  brains, 
blood, and bone flew from his head. 

We do not believe we should hold that  because the  evidence 
shows a defendant is of limited mental capacity, a court has t o  
find this mitigating circumstance. The evidence must also show 



N.C.] IN THE SUPREME COURT 293 

Mellott v. Pinehuret, Inc. 

this limited mental capacity significantly reduced the  defendant's 
culpability. The evidence was in conflict on this part  of the 
mitigating circumstance and it was not error  for the court not t o  
find it. See State v. Moore, 317 N.C. 275, 345 S.E. 2d 217 (1986). 

Affirmed. 

JUDSON PALMER MELLOTT, JR. A N D  WIFE. JOANNE M. MELLO'L'T v. 
PINEHURST, INC., PURCELL CO., INC., AND PINEHURST RECEIVABLES 
ASSOCIATES, INC. 

No. 233PA87 

(Filed 2 December 1987) 

ON discretionary review of the  unpublished decision of the 
Court of Appeals, 85 N.C. App. 170, 354 S.E. 2d 775 (19871, af'firm- 
ing the granting of a directed verdict for defendants by Hon- 
eycutt, J., entered 27 January 1986 in District Court, MOORE 
County. Heard in the Supreme Court on 12 November 1987. 

Pollock, Fullenwider, Cunningham & Patterson, P.A., b y  
Bruce T. Cunningham, Jr., for plaintiff appellants. 

Douglas R. Gill for defendant appellees. 

PER CURIAM. 

After hearing oral argument and considering the  new briefs, 
the Court concludes that  discretionary review was improvidently 
allowed. 

Discretionary review improvidently allowed. 
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GEORGE R. HUNT v. CHARLES J. HUNT AND AMELIA P. HUNT 

No. 421A87 

(Filed 2 December 1987) 

APPEAL by defendants from the decision of a divided panel of 
the Court of Appeals, reported a t  86 N.C. App. 323, 357 S.E. 2d 
444 (19871, vacating an order of partial summary judgment en- 
tered by Farmer, J., on 27 May 1986 in Superior Court, WAKE 
County, and remanding the case for trial. Heard in the Supreme 
Court 10 November 1987. 

Jernigan & Maxfield, b y  Leonard T. Jernigan, Jr., and John 
A. Maxfield for plaintiff appellee. 

Young, Moore, Henderson & Alvis, P.A., b y  David P. Soma 
and Theodore S. Danchi, for defendant appellants. 

PER CURIAM. 

Affirmed. 
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JIMMY GRAHAM, JR., ADMINISTRATOR OF THE ESTATE OF LINK C. GRAHAM v.  
J A M E S  F. JACKSON ASSOCIATES, INC., A N D  REPUBLIC 1NSUR.ANCE 
COMPANY 

No. 140PA87 

(Filed 2 December 1987) 

ON discretionary review of the decision of the Court of Ap- 
peals, 84 N.C. App. 427, 352 S.E. 2d 878 (1987), affirming in part,  
reversing in part,  judgment entered by Llewellyn,  Judge,  on 14 
March 1986 in Superior Court, LENOIR County, and remanding the 
cause with instructions. Heard in the Supreme Court 9 November 
1987. 

Ferguson, S te in ,  W a t t ,  W a l k s  & Adkins ,  P.A., b y  Frank E. 
Emory ,  Jr., for plaintiff appellee. 

Moore & V a n  Allen, b y  George M. Teague and Sarah Wes ley  
Fox, for defendant appellants. 

PER CURIAM. 

We conclude that  defendant appellants' petition for dliscre- 
tionary review was improvidently allowed. 

Discretionary review improvidently allowed. 
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BEROTH v. BEROTH 

No. 522P87. 

Case below: 87 N.C. App. 93. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 2 December 1987. 

BLUE STRIPE, INC. v. U.S. FIDELITY & GUARANTY CO. 

No. 536P87. 

Case below: 87 N.C. App. 167. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 2 December 1987. 

BUCHANAN v. HUNTER DOUGLAS, INC. 

No. 521P87. 

Case below: 87 N.C. App. 84. 

Petition by defendants for discretionary review pursuant t o  
G.S. 7A-31 denied 2 December 1987. 

COTTON v. STANLEY 

No. 483P87. 

Case below: 86 N.C. App. 534. 

Petition by defendants for discretionary review pursuant t o  
G.S. 7A-31 denied 2 December 1987. 

COUGLE v. CAPITAL SUPPLY CO. 

No. 587P87. 

Case below: 87 N.C. App. 426. 

Petition by defendant for writ of supersedeas and temporary 
stay denied 23 November 1987. Petition by defendant for writ of 
certiorari to  the North Carolina Court of Appeals denied 23 
November 1987. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G . S .  7A-31 

HOFFMAN v. N.C. DEPT. OF MOTOR VEHICLES 

No. 615P86. 
Case below: 82 N.C. App. 761. 
Upon reconsideration of the notice of appeal filed by plaintiff 

pursuant t o  G.S. 7A-30, the motion by defendant to dismiss the 
appeal for lack of a substantial constitutional question, and the pe- 
tition by plaintiff for discretionary review pursuant to G.S. ?'A-31, 
the motion to  dismiss the appeal is allowed and the petition for 
discretionary review is denied 2 December 1987. 

HOME ELECTRIC CO. v. HALL AND UNDERDOWN 
HEATING AND AIR COND. CO. 

No. 487PA87. 

Case below: 86 N.C. App. 540. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 allowed 2 December 1987. 

IN RE BRACEY 
No. 163P87. 

Case below: 84 N.C. App. 567. 

Petition by Thurman McKinney for discretionary revievv pur- 
suant t o  G.S. 7A-31 denied 2 December 1987. 

MACON v. CAMPBELL CO. 

No. 525P87 
Case below: 87 N.C. App. 176. 

Petition by defendant (Allen M. Campbell Co. General Con- 
tractors, Inc.) for discretionary review pursuant to G.S. 7A-:31 de- 
nied 2 December 1987. 

NEW BERN ASSOC. v. THE CELOTEX CORP. 

No. 523P87. 

Case below: 87 N.C. App. 65. 
Petition by third-party defendant (T. A. Loving Co.) for dis- 

cretionary review pursuant t o  G.S. 7A-31 denied 2 December 
1987. 
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ROWAN COUNTY BD. OF EDUCATION v. U.S. GYPSUM CO. 

No. 548P87. 

Case below: 87 N.C. App. 106. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 2 December 1987. 

STATE V. BARNES 

No. 544P87. 

Case below: 87 N.C. App. 293. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 2 December 1987. 

STATE V. BLACKMON 

No. 482P87. 

Case below: 86 N.C. App. 639. 

Petitions by defendants (Faircloth and Kuiken) for discretion- 
ary review pursuant t o  G.S. 7A-31 denied 2 December 1987. 

STATE V. DENEHY 

No. 557P87. 

Case below: 78 N.C. App. 443. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 2 December 1987. 

STATE V. EDGERTON 

No. 433PA87. 

Case below: 86 N.C. App. 329. 

Petition by Attorney General for discretionary review pursu- 
ant to G.S. 7A-31 allowed 2 December 1987. 
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STATE v. MIDYETTE 

No. 577A87. 

Case below: 87 N.C. App. 199. 

Petition by Attorney General for discretionary review pursu- 
ant to G.S. 7A-31 denied 2 December 1987. 

STATE v. SANDERS 

No. 519P87. 

Case below: 87 N.C. App. 178. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 2 December 1987. 

STATE v. SUGGS 

No. 565P87. 

Case below: 86 N.C. App. 588. 

Petition by defendant for writ of certiorari t o  the  North Car- 
olina Court of Appeals denied 2 December 1987. 

STATE v. WALL 

No. 621P87. 

Case below: 87 N.C. App. 621. 

Petition by defendant for writ of supersedeas and temporary 
stay denied 8 December 1987. 

STATE v. WATSON 

No. 504P87. 

Case below: 85 N.C. App. 173. 

Petition by plaintiff for writ of certiorari to  the North Caro- 
lina Court of Appeals denied 2 December 1987. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G . S .  7A-31 

STATE v. WOXMAN 

No. 554P87. 

Case below: 87 N.C. App. 295. 

Petition by defendant for writ of supersedeas denied and 
temporary stay previously entered is dissolved 2 December 1987. 
Motion by Attorney General to dismiss appeal for lack of substan- 
tial constitutional question allowed 2 December 1987. Petition by 
defendant for discretionary review pursuant to G.S. 7A-31 denied 
2 December 1987. 

STATE ex rel. ROHRER v. CREDLE 

No. 480PA87. 

Case below: 86 N.C. App. 633. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 allowed 2 December 1987. 

PETITION TO REHEAR 

IN RE WILL OF HESTER 

No. 184A87. 

Case below: 319 N.C. 673. 

Petition by propounder-appellees denied 2 December 1987. 
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STATE OF NORTH CAROLINA v. OSCAR LLOYD 

No. 577A85 

(Filed 3 February 1988) 

1. Jury 6 6.4- capital case-prospective jurors- exclusion of questions concern- 
ing religious affiliations 

The trial court in a first degree murder case did not abuse its discretion 
by prohibiting defense counsel from inquiring into prospective jurors' religious 
denominations and the extent of their participation in church activities where 
defendant was able to  determine potential jurors' beliefs about capital punish- 
ment by asking them other questions. 

2. Jury 8 7.12; Criminal Law 8 135.3- capital punishment views-exclusion of 
jurors 

The trial court in a first degree murder case properly excluded two pro- 
spective jurors for cause where their answers to the prosecutor's questions 
clearly disclosed that they could not follow the  law or instructions of the trial 
court if to  do so would result in a death sentence. 

3. Criminal Law 8 169.3 - admission of evidence over objection - similar evidence 
admitted without objection 

Where evidence is admitted over objection, but the  same or similar evi- 
dence has been admitted previously or is admitted subsequently without objec- 
tion, the benefit of the objection is lost, and the defendant is deemed to have 
waived his right to  assign as  error the admission of the  evidence. 

4. Criminal Law 8 73.4- excited utterances-exclusion as humless error 
Even if it is assumed that  statements made by defendant as he emerged 

from the crime scene that he had found the victim's body on the  floor and 
turned it over were admissible as  excited utterances, the exclusion of such evi- 
dence was not prejudicial error in light of the  overwhelming evidence of de- 
fendant's guilt of the first degree murder of the victim. N.C.G.S. 5 8C-1, Rule 
803(2). 

5. Criminal Law &3 135.9 - capital case - mitigating circumstaoce - no significant 
history of prior criminal activity -sufficient evidence 

The trial court in a first degree murder case did not er r  in submitting for 
the jury's consideration over defendant's objection the statutory mitigating cir- 
cumstance of "no significant history of prior criminal activity" where there 
was evidence tending to  show that defendant had been convicted of two felo- 
nies almost twenty years before his trial in the present case, that  defendant 
had been convicted of seven alcohol-related misdemeanors in the last ten 
years, and that  defendant had suffered from episodic alcohol abuse for the past 
ten years. N.C.G.S. § 15A-2000(D(l). 
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6. Criminal Law 8 135.9- capital ewe-nonstatutory mitigating circum- 
stances-no prior capital offenses and no felonies in past ten yeus-court's 
refusal to submit 

The trial court in a first degree murder case did not e r r  in refusing to  
submit to the jury the nonstatutory mitigating circumstances that the defend- 
ant had no prior record of capital offenses and that the defendant had not been 
convicted of a felony in the past ten years since the court's submission of the 
mitigating circumstance of "no significant history of prior criminal activity," 
coupled with the submission of the mitigating circumstance of "any other cir- 
cumstances arising from the evidence which the jury deems to have mitigating 
value," allowed the jury to consider defendant's criminal record as a whole and 
afforded the jury the flexibility necessary to give the defendant the benefit of 
any parts of his record it deemed of mitigating value. 

7. Criminal Law B 135.6 - capital case - penalty phase - exclusion of psychological 
evaluation - absence of prejudice 

Defendant was not prejudiced by the trial court's exclusion of a psycholog- 
ical evaluation concerning defendant's competency to stand trial during the 
penalty phase of a first degree murder case where the purpose for introducing 
the psychological evaluation was to establish a mitigating circumstance regard- 
ing defendant's alcohol abuse, and the jury found as a mitigating circumstance 
that defendant had suffered from episodic alcohol abuse since 1973. 

8. Constitutional Law 1 31 - capital case - mitigating circumstances - funds for 
psychiatrist-insufficient preliminary showing 

Defendant did not make a sufficient showing that his mental condition was 
likely to be a significant factor during the sentencing phase of his first degree 
murder trial so as to require the trial court to allow defendant's motion for 
funds to hire a private psychiatrist or psychologist to assist him in preparing 
and presenting evidence concerning mitigating circumstances where counsel 
for defendant merely tendered to the court a psychiatric evaluation which in- 
cluded a notation that defendant had suffered from episodic alcohol abuse, and 
the only other "showing" made in support of the motion was defense counsel's 
statement to the effect that he felt the examination of defendant had been in- 
adequate and that defendant was "constitutionally entitled to more." N.C.G.S. 
§ 7A-450(b); N.C.G.S. § 7A-454. 

9. Criminal Law B 135.8- first degree murder-especially heinous, atrocious, or 
cruel aggravating circumstance- sufficient evidence 

The trial court in a first degree murder case properly submitted to the 
jury the "especially heinous, atrocious, or cruel" aggravating circumstance in 
that the evidence would support a finding that the level of brutality of the 
murder exceeded that normally found in first degree murder cases and that 
the murder was pitiless and unnecessarily torturous to the victim where the 
evidence tended to show: defendant deliberately sought out and robbed the 
victim when he knew the victim would be alone in his laundry; the victim was 
stabbed seventeen times during the struggle in which the victim attempted to 
fend off defendant's blows; after the victim lay fatally wounded on the floor, 
defendant kicked him about the head and shoulders with such force as to cause 
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the victim's brain to  swell and hemorrhage and ultimately cause his death; and 
the victim did not die immediately but lingered for a t  least five to  ten minutes 
before dying. 

10. Criminal Law 6 135.9 - capital case - mitigating circumstances - requirement 
of unanimous decisions 

Requiring jurors in a capital case to reach unanimous decisions regarding 
the presence of mitigating circumstances does not deprive a defendant o~f his 
right to a reliable sentencing hearing, his right to  due process of law, or his 
right to  be free from cruel and unusual punishment. 

11. Criminal Law 1 135.9 - capital case -mitigating circumstances - burdeln of 
proof -due process 

Due process does not prohibit placing upon the defendant in a capital case 
the burden of proving mitigating circumstances by a preponderance of the evi- 
dence. 

12. Criminal Law $3 102.12- first d e g e e  murder-effect of jury disagreement on 
death sentence- jury argument not permitted 

The trial court did not err  in prohibiting defendant from arguing to the 
jury in a first degree murder case that  a life sentence would be imposed if the 
jury could not agree upon a sentence. 

13. Criminal Law 6 135.9- especially heinous, atrocious, or cruel aggravating cir- 
cumstance - constitutionality 

The "especially heinous, atrocious, or cruel" aggravating circumstance of 
N.C.G.S. 5 15A-2000(e)(9) is neither unconstitutionally vague nor overbroad. 

14. Criminal Law $3 135.10- first degee  murder-death sentence not dispropor- 
tionate 

A sentence of death for first degree murder was not imposed under the 
influence of passion, prejudice or any other arbitrary factor, and the record 
supported the jury's findings of the aggravating circumstances on which the 
sentence of death was based-that the murder was especially heinous, atro- 
cious or cruel and was committed while defendant was engaged in the connmis- 
sion or attempt to commit a robbery. Furthermore, the death sentence was not 
excessive or disproportionate to  the penalty imposed in similar cases where 
defendant was convicted of first degree murder on the basis of premeditation 
and deliberation and of robbery; defendant deliberately sought out and robbed 
the victim when he knew the victim would be alone in his laundry; the victim 
was stabbed seventeen times and repeatedly kicked about the head after he 
was on the floor in a prone position; and the victim did not die immediately 
but remained helpless on the floor awaiting his impending death for a 
minimum of five to ten minutes after sustaining the most significant blows. 

APPEAL from judgment and sentence of death entered by Fri- 
day, J., a t  the  15 July 1985 Criminal Session of Superior Court, 
CHEROKEE County. The defendant was charged in bills of indict- 
ment, proper in form, with robbery with a dangerous weapon and 
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murder of Burton B. Cornwell, J r .  The jury found the defendant 
guilty of murder in the first degree and robbery with a dangerous 
weapon. Following a sentencing hearing held pursuant to N.C.G.S. 
§ 15A-2000, the jury recommended that the defendant be sen- 
tenced to death for the murder conviction. The trial court com- 
plied with the jury's recommendation and also sentenced the 
defendant to a term of fourteen years imprisonment for the 
armed robbery conviction. From the judgment imposing a sen- 
tence of death, the defendant appealed to the Supreme Court as a 
matter of right under N.C.G.S. § 7A-27(a). On 21 October 1985, the 
Supreme Court allowed the defendant's motion to bypass the 
Court of Appeals on his appeal of the armed robbery conviction. 
Heard in the Supreme Court on 10 December 1987. 

Lacy H. Thornburg, At torney General, by  J. Michael Carpen- 
ter, Special Deputy Attorney General, for the State.  

Ann B. Petersen, for the defendant-appellant. 

MITCHELL, Justice. 

The defendant was convicted of the 12 March 1985 armed 
robbery and murder of Burton B. Cornwell, Jr. and sentenced to  
death and a term of fourteen years. He has brought forward as- 
signments of error relative to the guilt-innocence phase and the 
sentencing phase of his trial. Having considered with care the en- 
tire record and each of the assignments, we find no prejudicial er- 
ror in either phase of the defendant's trial. We decline to disturb 
the defendant's convictions or sentences. 

The evidence presented by the State tended to show that a t  
8:00 a.m. on Tuesday, 12 March 1985, Burton Cornwell went to 
work a t  Murphy Laundry and Dry Cleaning in Murphy, North 
Carolina. The laundry, located adjacent to a service station and 
directly across the street from Ivie Funeral Home, had been 
owned and operated by Cornwell for about thirty-five years. On 
Tuesdays, Cornwell worked alone a t  the laundry doing alterations 
and taking in and giving out laundry. 

The defendant had been employed as a washer a t  Murphy 
Laundry for approximately four years. He worked at  the laundry 
until 21 December 1984 when he left on a two-week vacation. 
When he returned to  work six weeks later, Cornwell fired him. 
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Pat  Tagliarini testified that  she went into Murphy Laundry 
and spoke briefly with Cornwell a t  8:14 a.m. on 12 March 1985, 
the morning of CornwelI's murder. Cornwell was the only person 
in the  laundry a t  that  time. 

At approximately 8:15 a.m. Marvin Cook, an employee of 
Ivie's Funeral Home, observed the  defendant enter  the laundry. 
He testified that the defendant came back outside a t  about 8:30 
a.m. "hollering and motioning" for Cook to come over t o  the laun- 
dry. Cook ran across the  s treet  and, upon entering the laundry, 
saw Cornwell lying on the floor behind the service counter. Cook 
described the  victim as  lying on his back with "blood from one 
end to  the other." 

Officer Williford Dills of the Murphy Police Department testi- 
fied that  or. 12 March 1985 when he arrived a t  the scene, he ob- 
served the cash register turned from its normal position on 
the counter. The drawer was open and several coins were on the 
floor. Officer Dills positively identified a knife found a t  the 
murder scene a s  the defendant's. He stated that  the knife had 
hair and blood on i t  when he seized it a t  the scene. 

Murphy Police Chief C. C. Howard testified that  when he en- 
tered the laundry on 12 March 1985, he observed that  the gurnball 
machine was broken, the cash register was turned from its nor- 
mal position, the cash drawer was open and coins and straight 
pins were all over the floor. Chief Howard further testified that  
there were bloody shoe prints on the laundry floor. These shoe 
prints had a pattern described by several witnesses a s  being a 
"waffle" or "grid" pattern. 

Highway Patrolman Tom Cheek, who transported the defend- 
ant from Murphy Laundry to  the jail, testified that  the 
defendant's tennis shoes were covered with blood which had 
"seeped or soaked into the material part of the shoes." Cheek 
recovered from the defendant's right front pants pocket a fifty- 
dollar bill folded in a distinct way and stained with blood. 

Sharon Donahue was a t  the service station adjacent to Mur- 
phy Laundry when she saw Grier Ivie and Marvin Cook running 
across the s treet  from the funeral home to  the laundry. Donahue 
went into the laundry and observed the  victim lying on the floor. 
While she was in the laundry, she heard the defendant yelling, 
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"Oh, shit. Oh, no. No, No." After Donahue checked the victim's 
pulse and found none, the defendant exclaimed, "You shouldn't 
have done it." Donahue further recalled that  she had seen the 
defendant in the laundry on 2 March 1985, the day before her hus- 
band's birthday. She testified tha t  as  she walked by the  laundry 
on that  day, she heard Cornwell yelling a t  the defendant in an 
angry tone of voice and pointing to  the door. 

On the day following the  murder, Officer Dills and Chief 
Howard made a more detailed search of the  premises and discov- 
ered the victim's wallet hidden in a washer on the premises. The 
wallet contained, among other things, two fifty-dollar bills folded 
in the same distinct way as the fifty-dollar bill recovered from the 
defendant. 

Kenneth Cope, an agent for the State  Bureau of Investiga- 
tion, searched the premises on 13 March 1985 and discovered a 
letter from the Employment Security Commission among other 
business papers on the victim's desk. This let ter  was admitted 
into evidence over the defendant's objection. 

A pathologist's report indicated that Cornwell had suffered 
thirty-six wounds on his body. These wounds included both sharp- 
edged lacerations, suggesting stabs by a knife, and jagged lacera- 
tions, suggesting blows by a blunt object. Specifically, Cornwell's 
death was caused by a blunt trauma to the head which caused his 
brain to swell and hemorrhage. In the pathologist's opinion, the  
victim lived a minimum of five to  ten minutes after sustaining the 
most significant blows. The pathologist further opined that  
several of the blunt force wounds to  the  head were consistent 
with being kicked about the head while in a prone position. 

An expert in the field of footwear impressions testified that  
in his opinion the defendant's shoes could have made the impres- 
sion on the  victim's forehead. He also opined that  the defendant's 
shoes were the same shoes that  made bloody shoe prints ob- 
served all over the laundry floor. 

[I] In the defendant's first assignment of error  he contends that  
the trial court abused its discretion during jury selection by pro- 
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hibiting defense counsel from inquiring into prospective jurors' 
religious denominations and the  extent of their participation in 
church activities. The trial court is vested with broad discretion 
in controlling the extent and manner of questioning of prospective 
jurors, and its decisions in this regard will not be disturbed ab- 
sent a showing of an abuse of discretion. State v. Brown, 315 N . C .  
40, 55, 337 S.E. 2d 808, 820 (19851, cert. denied, - - -  U.S. - - - , ,  90 
L.Ed. 2d 733 (1986). In the  present case, we conclude that  the trial 
court properly prohibited the  defense counsel's inquiry into the 
religious affiliations and practices of prospective jurors. 

Even though the  State  and the  defendant a re  entitled to in- 
quire into a prospective juror's beliefs and attitudes, neither has 
the right t o  delve without restraint into all matters concerning 
potential jurors' private lives. There a re  numerous questions 
wholly unrelated to  specific religious affiliations and practices 
which may be asked to  determine a potential juror's attitudes and 
biases. In the  present case the defendant was afforded broad 
latitude during jury selection. For example, he was able to  deter- 
mine jurors' atti tudes about the  death penalty by asking, inter 
alia, whether they had "any conscientious, moral or religious ob- 
jections to  the  infliction of the death penalty." By asking such 
questions the defendant was able to  determine potential jurors' 
beliefs about capital punishment without intrusive delving into 
their private religious beliefs. Since the  defendant was able to  
elicit the  information necessary t o  select competent, fair and im- 
partial jurors without questioning potential jurors about their 
personal religious beliefs and affiliations, we conclude that  the 
trial court did not abuse its discretion in limiting voir dire ques- 
tioning of prospective jurors as  to  their religious affiliations. Cf.  
State v. Huffstetler, 312 N . C .  92, 322 S.E. 2d 110 (1984) (not error 
to  prevent defendant from asking prospective jurors about views 
of their church leaders), cert. denied, 471 U.S. 1009, 85 L.Ed. 2d 
169 (1985). 

We also note that the defendant in the present case failed to  
exhaust his peremptory challenges. The record indicates that  the 
defendant was not forced t o  accept any juror objectionable to 
him, since he still had two peremptory challenges remaining a.fter 
the last juror was accepted. The defendant has, therefore, fariled 
to  show any possible prejudice resulting from the  trial court's rul- 
ings regarding jury selection and may not now be heard to  com- 
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plain. See, e.g., State v. Wilson, 313 N.C. 516, 524-25, 330 S.E. 2d 
450, 457 (1985). This assignment of error is overruled. 

(2) The defendant by his next assignment of error contends that 
two of the jurors challenged for cause due to their opposition to 
capital punishment may have been improperly dismissed in viola- 
tion of the standard established in Witherspoon v. Illinois, 391 
U.S. 510, 21 L.Ed. 2d 776 (1968). In Wainwright v. Witt, 469 U S .  
412, 83 L.Ed. 2d 841 (19851, the Supreme Court clarified Wither- 
spoon and held that the proper standard for determining whether 
a prospective juror may be excluded for cause due to views con- 
cerning the death penalty is "whether the juror's views 'would 
prevent or substantially impair the performance of his duties as a 
juror in accordance with his instructions and his oath.' " 469 US.  
at  433, 83 L.Ed. 2d at  851-52 (quoting Adams v. Texas, 448 U.S. 
38, 45, 65 L.Ed. 2d 581, 589 (1980) ). We have carefully examined 
the voir dire testimony of each of the two jurors whom the de- 
fendant contends were improperly excluded. Their answers to the 
prosecutor's questions clearly disclosed that they could not follow 
the law or instructions of the trial court, if to do so would result 
in a death sentence. Therefore, they were properly excluded 
under the standard set out in Witt. This assignment of error is 
without merit and is overruled. 

(31 The defendant next contends that the trial court erred in ad- 
mitting over objection the contents of a letter from the Employ- 
ment Security Commission found on the victim's desk. This letter 
stated that the defendant had been discharged from the victim's 
employ, and it was offered by the State as evidence of the defend- 
ant's motive for killing Cornwell. The defendant objected to the 
admission of the contents of the letter as being irrelevant and 
because no proper foundation for its admissibility had been 
established. 

Even if it is assumed arguendo that the evidence was inad- 
missible, this assignment of error is not properly before this 
Court. On cross-examination Leona Cornwell, the victim's wife, 
testified without objection that the defendant had been fired from 
the Murphy Laundry. Where evidence is admitted over objection, 
but the same or similar evidence has been admitted previously or 
is admitted subsequently without objection, the benefit of the ob- 
jection is lost, and the defendant is deemed to have waived his 
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right to assign as error the admission of the evidence. State v. 
Wilson, 313 N.C. 516, 330 S.E. 2d 450; State v. Corbett, 307 N.C. 
169, 297 S.E. 2d 553 (1982); State v. Chapman, 294 N.C. 407, :241 
S.E. 2d 667 (1978). We therefore overrule this assignment of er- 
ror. 

(41 The defendant next assigns a s  error  the trial court's exclu- 
sion of hearsay evidence of certain exculpatory statements made 
by him as  he emerged from the scene of the crime. On direct ex- 
amination, Grier Ivie testified that  he went across the s treet  to 
the Murphy Laundry after the defendant ran out of the laundry 
waving his arms and hollering. On cross-examination, the defend- 
ant attempted to present evidence of the statements he made to  
Ivie t o  the effect that  the defendant found the victim's body on 
the floor and turned it over. The trial court ruled that  the 
evidence was inadmissible. The defendant contends that  evidence 
of these statements was admissible because his statements were 
excited utterances under N.C.G.S. 5 8C-1, Rule 803(2). 

I t  is well established that  a trial court's ruling on an eviden- 
tiary point will be presumed to  be correct unless the complaining 
party can demonstrate that  the particular ruling was in fact incor- 
rect. State v. Milby, 302 N.C. 137, 273 S.E. 2d 716 (1981). Even if 
the complaining party can demonstrate that  the trial court erred 
in its ruling, relief will not be granted absent a showing of preju- 
dice. I d ;  N.C.G.S. 5 15A-1443(a) (1983). "A defendant is prejudiced 
by errors relating to rights arising other than under the Constitu- 
tion of the United States when there is a reasonable possibility 
that, had the error in question not been committed, a different 
result would have been reached." Id In the present case, even if 
it is assumed arguendo that  the exclusion of testimony as to the 
defendant's self-serving statements was erroneous, we conchde 
that the defendant has not shown that  he was prejudiced. 

The evidence presented a t  trial tended to show that  the 
defendant had been fired from the victim's employ sometime dur- 
ing February, 1985. The defendant was very familiar with the 
operating schedule of Murphy Laundry and knew that  Cornwell 
always worked alone on Tuesdays. Witnesses testified that  the 
defendant was the only person seen going into Murphy Laundry 
during the fifteen minute period between the time the victim was 
last seen alive and the time he was found murdered. A bloody 
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knife, positively identified as the defendant's, was recovered from 
the crime scene. Bloody shoe prints matching the "grid" pattern 
of the defendant's shoes were found all over the laundry floor and 
on the victim's forehead. Moreover, a bloodstained fifty-dollar bill 
folded in the same unusual manner as those in the victim's wallet 
was seized from the defendant after his arrest. In light of the 
overwhelming evidence of the defendant's guilt, we conclude that 
there is no reasonable possibility that, had the statements he 
made when he ran out of the laundry been admitted into evi- 
dence, a different result would have been reached a t  trial. Thus, 
any possible error in this regard was harmless in light of the 
other evidence properly admitted at  trial, and the defendant's as- 
signment of error is overruled. See, e.g., State v. Morgan, 315 
N.C. 626, 640, 340 S.E. 2d 84, 93 (1986). 

In the defendant's next assignment of error he contends that 
the trial court erred by refusing to submit two nonstatutory miti- 
gating circumstances to the jury for their consideration and by, 
instead, submitting the statutory mitigating circumstance of "no 
significant history of prior criminal activity." N.C.G.S. 5 15A-2000 
(f)(l) (1983). 

During the penalty phase, the defendant tendered to the trial 
court a list of mitigating circumstances including, inter alia, the 
defendant had no prior record of capital offenses and the defend- 
ant had not been convicted of a felony in the last ten years. In 
support of these mitigating circumstances, the defendant offered 
into evidence a certified copy of his criminal record in Cherokee 
County, North Carolina, which consisted of a series of convictions 
for being drunk in public, being drunk and disorderly and for 
driving under the influence. In rebuttal, the State offered into 
evidence certified copies of two Michigan convictions for felonies 
committed by the defendant in 1965 and 1966. After reviewing 
the evidence, the trial court submitted the following eight miti- 
gating circumstances for the jury's consideration: (1) the defend- 
ant has no significant history of prior criminal offenses; (2) since 
his arrest, the defendant has shown no tendencies of violence 
towards others; (3) since his arrest, the defendant has abided by 
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the  rules and regulations of the  Cherokee County Jail; (4) the de- 
fendant has adapted well to  life as  a prisoner; (5) the  defendant 
has suffered from episodic alcohol abuse since 1973; (6) the  defend- 
ant  has been a loving and affectionate son to  his mother; (7) the 
defendant has been a loving and affectionate father t o  his son; (8) 
any other circumstances arising from the  evidence which the jury 
deems to  have mitigating value. 

The defendant contends that  the trial court committed preju- 
dicial error  of a constitutional dimension by refusing t o  submit 
the nonstatutory mitigating circumstances relating t o  the defend- 
ant's criminal record and by submitting, over the defendant's ob- 
jection, the statutory mitigating circumstance of "no significant 
history of prior criminal activity." The defendant argues that  the 
trial court's ruling deprived him of his constitutionally guaran- 
teed rights of effective assistance of counsel, due process of law 
and freedom from cruel and unusual punishment. We disagree. 

[S] First,  we consider and reject the  defendant's argument that  
the trial court erred in submitting, over his objection, the 
statutory mitigating circumstance of "no significant history of 
prior criminal activity." N.C.G.S. 15A-2000(b) which controls the 
submission of aggravating and mitigating circumstances in capital 
cases states: 

Instructions determined by the trial judge to  be warranted 
b y  the  evidence shall be given by the court in its charge to  
the  jury prior to  its deliberation in determining sentencing. 
In all cases in which the  death penalty may be authorized, 
the judge shall include in his instructions to  the jury that it 
m u s t  consider any aggravating circumstance or circum- 
stances or mitigating circumstance or circumstances from the 
lists provided in subsections (el and ( f )  which m a y  be sup- 
ported b y  the evidence, and shall furnish to  the jury a writ- 
ten list of issues relating to  such aggravating or mitigating 
circumstance or  circumstances. 

N.C.G.S. 15A-2000(b) (1983) (emphasis added). 

When evidence is presented in a capital case which may sup- 
port a statutory mitigating circumstance, the trial court is man- 
dated by the  language in N.C.G.S. § 15A-2000(b) to  submit that 
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circumstance to the jury for its consideration. Once the trial court 
determines that the jury could reasonably find a mitigating cir- 
cumstance, the statute affords the trial court no discretion in sub- 
mitting the mitigating circumstance. Our review of this issue is, 
therefore, limited to  determining whether there was evidence in 
the present case which would support a reasonable finding of the 
mitigating circumstance of "no significant history of prior 
criminal activity." We conclude that in the case at  bar such 
evidence was present and, under the mandates of N.C.G.S. 5 15A- 
2000(b), the trial court was correct in submitting this mitigating 
circumstance for consideration. 

N.C.G.S. 5 15A-2000(b) unequivocally sets forth the legisla- 
ture's intent that in every case the jury be allowed to consider all 
statutory aggravating or mitigating circumstances which the jury 
might reasonably find supported by the evidence. It is clear that 
the legislature did not intend that  the State or the defendant be 
allowed to limit in any way the jury's consideration of these 
statutorily established aggravating and mitigating circumstances. 
Allowing jurors to consider and weigh all of the statutory ag- 
gravating and mitigating circumstances which they reasonably 
might find supported by the evidence is the only way to ensure 
that juries distinguish cases in which the death penalty properly 
may be imposed from those in which i t  may not be imposed. 

In the present case, the defendant's criminal record included 
two felony convictions. In 1965 the defendant, then age twenty- 
three, was convicted in Michigan of "assault with intent to rob 
not being armed." In 1966, the defendant was convicted in 
Michigan of "breaking and entering a business place with intent 
to commit larceny." From 1966 until the time of Cornwell's 
murder in 1985, the defendant was not charged with any serious 
criminal violations. During the years 1973-1984 the defendant was, 
however, convicted of seven alcohol-related misdemeanors. We do 
not suggest that the evidence in the present case would support a 
finding of no history of prior criminal activity. N.C.G.S. 

15A-2000(b) does not require such evidence before the mitigat- 
ing circumstance must be submitted for the jury's consideration. 
Rather, the statute places upon the trial court the duty to deter- 
mine whether the evidence will support a reasonable finding of 
the mitigating circumstance of "no significant history of 
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prior criminal activity." In the  case a t  bar, the trial court was re- 
quired t o  consider the evidence of the  defendant's misdemeanor 
convictions in conjunction with his twenty-year-old felony convic- 
tions to  determine whether his record as  a whole would support a 
reasonable jury finding of the  mitigating circumstance of "no 
significant history of prior criminal activity." The trial court cor- 
rectly concluded that  the evidence in this case would support 
such a finding. 

A review of the defendant's record reveals that  his only 
felony convictions occurred almost twenty years before his trial 
in the present case. This passage of time coupled with the fact 
that  the defendant had no subsequent felony convictions tended 
to  lessen the  significance of his criminal activities. Further,  all of 
the defendant's misdemeanor convictions were alcohol related, 
e.g., public drunkenness and driving while under the  influence. 
The fact that  the evidence tended to  show that  the defendant had 
suffered from episodic alcohol abuse since 1973 further tended .to 
lessen the significance of the  defendant's alcohol-related misde- 
meanor convictions. For  these reasons, we conclude that  the trial 
court was correct in its view that  a jury could reasonably find the 
mitigating circumstance of "no significant history of prior 
criminal activity" and that  the trial court was correct in submit- 
t ing that  factor for consideration in the present case. 

[6] We now consider the defendant's argument that  the trial 
court committed prejudicial error  in refusing to  submit the non- 
statutory mitigating circumstances that  the defendant had no 
prior record of capital offenses and that  the defendant had not 
been convicted of a felony in the last ten years. Generally, a de- 
fendant is entitled to  have a jury consider any circumstance that  
may have mitigating value. State v. Zuniga, 320 N.C. 233, 357 S.E. 
2d 898 (1987). Our legislature ensured that  a defendant woulld 
have the benefit of every circumstance having mitigating value 
by providing that  the jury always consider, in addition to  other 
statutory mitigating circumstances, "[alny circumstance arisin,g 
from the evidence which the jury deems to  have mitigating 
value." N.C.G.S. § 15A-2000(f)(9) (1983). 

By submitting for the jury's consideration the statutory 
mitigating circumstance of "no significant history of prior 
criminal activity" the  trial court allowed the jury t o  consider the 



314 IN THE SUPREME COURT [32 1 

State v. Lloyd 

defendant's criminal record a s  a whole. In so doing, the  trial court 
insured tha t  the  jury had a t  i ts  disposal all of the  information 
necessary to  weigh the  "significance" of or  importance of the  de- 
fendant's complete prior criminal record. The jury could see from 
a review of the  defendant's record that  he had not been convicted 
of any felonies for a period of ten  years, that  he had no prior 
record of capital offenses and any number of other points tha t  
they may have found favorable t o  the defendant. The submission 
of the  mitigating circumstance "no significant history of prior 
criminal activity" coupled with the submission of the  mitigating 
circumstance "any other circumstances arising from the  evidence 
which the  jury deems t o  have mitigating value" afforded the  jury 
the  flexibility necessary to  give the  defendant the  benefit of any 
parts  of his record it deemed of mitigating value. In light of t he  
authority given t o  the jury to  consider any and all facts of 
mitigating value, we conclude that the  trial court properly in- 
structed the  jury regarding mitigating circumstances t o  be con- 
sidered concerning the defendant's prior criminal record. For  the  
foregoing reasons, we overrule this assignment of error. 

[7] The defendant next assigns as  error  the  trial court's exclu- 
sion of a psychological evaluation prepared by Dorothea Dix Hos- 
pital regarding the defendant's competency t o  stand trial. Twice 
during the  penalty phase the  defendant sought to  introduce this 
report as  evidence in support of the nonstatutory mitigating cir- 
cumstance that  the defendant had suffered from episodic alcohol 
abuse since 1973. The defendant contends that  t he  report was ad- 
missible under N.C.G.S. § 8C-1, Rule 803(8)(c) (public records ex- 
ception to the hearsay rule). Even assuming arguendo that  the 
psychological evaluation was admissible, we conclude that  i ts 
exclusion was harmless. The purpose for introducing the  psycho- 
logical evaluation was t o  establish the mitigating circumstance re- 
garding the defendant's alcohol abuse. Only one brief notation in 
the report mentioned this condition. Since the  jury found as  a 
mitigating circumstance that  the  defendant had suffered from epi- 
sodic alcohol abuse since 1973, the  omission of this evidence could 
not have prejudiced the defendant. This assignment of error  is 
overruled. 

(81 The defendant next contends that  the trial court erred by de- 
nying his motion for funds to  hire a private psychologist to  aid 
him in preparation and presentation of evidence during the  penal- 
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t y  phase of the trial. The defendant bases his entitlement to  such 
help upon N.C.G.S. 5 7A-450(b) which provides for the State  to 
furnish an indigent defendant "with counsel and the other neces- 
sary expenses of representation," and N.C.G.S. 5 7A-454, which 
provides that  the trial court may in its discretion "approve a fee 
for the service of an expert witness who testifies for an indigent 
person, . . . ." S e e  S ta te  v. Gardner,  311 N.C. 489, 498, 319 S,E. 
2d 591, 599 (1984). 

On 25 June 1985, the defendant moved for the appointment of 
an expert to examine the defendant for the purposes of determin- 
ing his "present s tate  of mental health." By order dated 26 June 
1985, the defendant was committed to Dorothea Dix Hospital to 
determine his capacity to  stand trial. The psychiatrist's report, 
made available to the parties, indicated that  the defendant was 
competent to stand trial and that  there was "nothing to  suggest 
that  [the defendant] would not be responsible for his actions." 

On 5 July 1985, the defendant moved that  funds be malde 
available to  hire a private psychologist or psychiatrist to assist 
him in the investigation of potential mitigating circumstances for 
the penalty phase of the trial. Following a hearing, the trial court 
denied this motion. 

I t  is well established in this jurisdiction that  the issue of 
whether a private psychiatrist should be appointed under 
N.C.G.S. 55 7A-450(b) and 7A-454 to  assist an indigent defendant 
ordinarily rests within the sound discretion of the trial court. 
S ta te  v. T a t u m ,  291 N.C. 73, 229 S.E. 2d 562 (1976). Experts 
should be provided under those statutes only when there is a rea- 
sonable likelihood that  they will materially assist the defendant in 
the preparation of his defense or that  without such help it is pro'b- 
able that  the defendant will not receive a fair trial. S ta te  v. Gray, 
292 N.C. 270, 278, 233 S.E. 2d 905, 911 (1977); see also S ta te  v. 
Williams, 304 N.C. 394, 284 S.E. 2d 437 (19811, cert. denied,  456 
U.S. 932, 72 L.Ed. 2d 450 (1982). Further,  neither the s tate  nor the 
federal constitution requires that  expert assistance always be 
made available simply for the asking. 

The defendant concedes that  he did not make a sufficient 
showing to require the trial court to authorize funds for a private 
psychologist or psychiatrist to  assist him in the guilt-innocence 
phase of the trial. He argues, however, that  he made a showing 
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sufficient to establish a constitutional right to the employment, a t  
State  expense, of a psychiatric expert t o  assist him in preparing 
and presenting evidence concerning mitigating circumstances dur- 
ing the sentencing phase of his trial. 

In support of this argument, the defendant relies upon Ake v. 
Oklahoma, 470 U.S. 68, 84 L.Ed. 2d 53 (19851, and State v. Gam- 
brell, 318 N.C. 249, 347 S.E. 2d 390 (1986). Both Ake and Gambrell 
held that: 

when a defendant has made a preliminary showing that  his 
sanity a t  the time of the offense is likely to be a significant 
factor a t  trial, the Constitution requires that  a State  provide 
access t o  a psychiatrist's assistance on this issue, if the de- 
fendant cannot otherwise afford one. 

Ake, 470 U.S. a t  74, 84 L.Ed. 2d a t  60, quoted in Gambrell, 318 
N.C. a t  255, 347 S.E. 2d a t  393. The defendant argues that  we 
should expand the holdings of Ake and Gambrell and hold here 
that  due process requires the State  to provide an indigent defend- 
ant  access t o  a psychiatrist's assistance for the preparation and 
presentation of his case in the penalty phase of a capital trial, 
when he has made a showing that  a mitigating circumstance re- 
lating to his mental condition will be a significant factor. We find 
i t  unnecessary to  decide in this case whether the holdings of Ake 
and Gambrell may be expanded in any such fashion. 

Assuming, arguendo, that  Ake and Gambrell require the 
State  to provide the defendant psychiatric assistance in the 
preparation and presentation of evidence a s  t o  mitigating circum- 
stances concerning his mental condition, the defendant still has 
the burden of making the necessary showing to the trial court a t  
the time of his motion that  such mitigating circumstances will 
likely be significant factors during the sentencing phase. Ake, 470 
U.S. a t  83, 84 L.Ed. 2d a t  66. Here, the defendant failed to  make 
the necessary showing in the trial court. 

On 5 July 1985, the defendant filed a motion for funds to  hire 
a psychiatrist or psychologist to  examine him and assist him in 
the investigation of potential defenses and potential mitigating 
circumstances. A pretrial hearing was held on 25 July 1985, a t  
which time the trial court considered this and other motions. A t  
the hearing, counsel for the defendant tendered the psychiatric 
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report finding the  defendant competent to  stand trial and stated 
the  following: 

Also, in a separate Motion, Motion For The Payment Of Fees 
For  A Psychological Examination Of Defendant. Whether or 
not he has the  intent and so forth necessary to  formulate t,he 
elements of this crime, but also in the  sentencing phase may 
it please the  Court. I believe the  Court is fully aware of the 
mitigating circumstances and the  Defendant's right t o  intro- 
duce anything basically that  he feels might be in mitigation 
of this matter.  There has been a psychological examination 
done or a t  least allegedly a psychological examination done 
down a t  Dorothea Dix Hospital. If I could hand that  up to  the 
Court a s  part of this argument and ask that  it be made a part 
of this Motion. We would say t o  the  Court that  that  amounts 
to, we would say that  that  amounts to  nothing. We got the 
Defendant down there one or two days I think he arrived in 
the afternoon they kept him one day and he was back on his 
way to  Franklin the next day may i t  please the  Court. There 
was no I& testing done, there is no history given in that  
report. All it basically says is that  we talked to  him and he 
said he didn't do it and we think he was in good shape. We 
think he is rightfully and constitutionally entitled to  more 
than tha t  may i t  please the  Court, by way of psycho1ogic:al 
evaluation and examination. He is indigent, he can't have it, 
if he had money he would pay it ,  we think he is entitled t o  i t  
and we certainly think he is entitled to  more than he is given 
in this report. We have also been contacting psychologists, as  
I think we outlined in that  Motion who is available, hiss 
agreed to  this and is ready, willing, and able, and we think 
that  this certain request should not be taken lightly and we 
think it is essential t o  our case a s  I've said before, not only 
for the  guilt phase but as  far a s  the  sentencing phase as  well, 
your honor. And by that  I am not abandoning the request for 
the psychologist aid in the  selection of the jury, but these a re  
two separate things, may i t  please the Court, the  same wodd  
possibly be utilized but is not one in the same. 

This "showing" before the  trial court in support of the  motion 
was entirely inadequate. 
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Even assuming arguendo the applicability of the rationale of 
Ake and Gambrell to motions for psychiatric assistance in the 
preparation and presentation of evidence concerning mitigating 
circumstances a t  the sentencing phase, the "showing" before the 
trial court in the present case is a far cry from the showing made 
in those cases. In both Ake and Gambrell, the defendants in- 
formed the trial court prior to trial that they would rely upon the 
insanity defense. In Ake, the trial court knew that the defendant 
had been diagnosed by a psychiatrist as being a paranoid schizo- 
phrenic who, because of his illness, was dangerous, was subject to 
rages, and was required to be confined within the maximum se- 
curity facility of a psychiatric hospital. Ake, 470 U.S. a t  71, 84 
L.Ed. 2d a t  58-59. In Gambrell, similar evidence was introduced in 
the trial court in support of Gambrell's motion for psychiatric as- 
sistance. Gambrell, 318 N.C. a t  253-55, 347 S.E. 2d a t  392. 

In the present case, counsel for the defendant merely 
tendered to the Court a psychiatric evaluation which included a 
notation that the defendant had suffered from episodic alcohol 
abuse. The only other "showing" made in support of the motion 
was defense counsel's statement to the effect that he felt the ex- 
amination had been inadequate and that the defendant was "con- 
stitutionally entitled to more . . . ." This "showing" by the 
defendant fell far short of a demonstration to the trial court that 
his mental condition a t  the time of the offense was likely to be a 
significant factor during the sentencing phase of his trial. See 
Ake v. Oklahoma, 470 U S .  a t  74, 84 L.Ed. 2d a t  60; State v. Gam- 
brell, 318 N.C. a t  255, 347 S.E. 2d a t  393. Certainly, this 
"showing" was entirely inadequate to meet the defendant's 
statutory burden to show "a reasonable likelihood that [the ex- 
pert] would materially aid in the preparation of his defense." 
State v. Gray, 292 N.C. a t  278, 233 S.E. 2d a t  911. The trial court 
did not er r  in denying the defendant's motion, given the paucity 
of the showing made by the defendant prior to the trial court's 
ruling on the motion. 

[9] The defendant next assigns as error the submission for the 
jury's consideration of the aggravating circumstance that the kill- 
ing was "especially heinous, atrocious, or cruel." N.C.G.S. § 15A- 
2000(e)(9) (1983). He contends that the evidence did not support 
the existence of this aggravating circumstance and that he is, 
therefore, entitled to a new sentencing hearing. We do not agree. 
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Although every murder may be characterized as  heinous, 
atrocious, and cruel, our legislature has made it  clear that  this ag- 
gravating circumstance may be found only in cases in which t,he 
first-degree murder committed was either especially heinous, 
especially atrocious, or  especially cruel. N.C.G.S. 5 15A-2000(e1(9) 
(1983). Therefore, a finding tha t  this statutory aggravating cir- 
cumstance exists is permissible when the  level of brutality in- 
volved exceeds tha t  normally found in first-degree murder or 
when the  first-degree murder in question was conscienceless, 
pitiless or  unnecessarily torturous to  the  victim. State v. Good- 
man, 298 N.C. 1, 257 S.E. 2d 569 (1979). We have also stated that  
this circumstance is present when the  killing demonstrates an 
unusual depravity of mind on t he  part  of the  defendant beyond 
tha t  normally present in first-degree murder. State v. Stanley, 
310 N.C. 332, 345, 312 S.E. 2d 393, 401 (1984). 

In State v. Oliver, 309 N.C. 326, 307 S.E. 2d 304 (19831, we 
identified two of the  types of first-degree murders which would 
warrant the  submission of the  especially heinous, atrocious, or 
cruel aggravating circumstance t o  the  jury. One type consists of 
killings which a r e  physically agonizing for the victim or which a r e  
in some other way dehumanizing. The other type consists of those 
killings which a r e  less violent, but involve the  infliction of psycho- 
logical torture, including placing the  victim in agony in his last 
moments, aware of, but helpless to  prevent, impending death. 

In determining whether the  evidence is sufficient t o  support 
a finding of essential facts which would support a determination 
that  a murder was "especially heinous, atrocious, or cruel," the  
evidence must be considered in the light most favorable to  the  
State,  and the  S ta te  is entitled t o  every reasonable inference t o  
be drawn therefrom. State v. Moose, 310 N.C. 482, 313 S.E. 2d 5107 
(1984). 

The evidence in the instant case supported a finding that  tlhe 
level of brutality exceeded that  normally found in first-degree 
murder cases and that  it was pitiless and unnecessarily torturous 
to  the victim. The evidence taken in the  light most favorable to 
the  State  tended to show that  the defendant entered Murphy 
Laundry a t  a time when he knew the victim would be working 
alone. During the struggle in which Cornwell attempted to  fend 
off the defendant's blows, Cornwell was stabbed seventeen times. 
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After Cornwell lay fatally wounded on the  floor, the  defendant 
kicked him about the head and shoulders with such force a s  t o  
cause the victim's brain to  swell and hemorrhage and ultimately 
cause his death. Evidence further tended to  show that  the victim 
did not die immediately; rather, he lingered for a t  least five to  
ten minutes before dying. We have repeatedly held, in factual 
situations comparable to the present one, that  the "especially 
heinous, atrocious, or cruel" aggravating circumstance is properly 
submitted where there is evidence that  the  killing involved a pro- 
longed death or was committed in a fashion beyond that  neces- 
sary to effect the victim's death. See, e.g., Sta te  v. Reese, 319 
N.C. 110, 353 S.E. 2d 352 (1987). In the present case the evidence 
was sufficient t o  support the jury's finding of the aggravating cir- 
cumstance that  the first-degree murder was "especially heinous, 
atrocious, or cruel" beyond a reasonable doubt. N.C.G.S. 5 15A- 
2000(c)(l) (1983) (for imposition of death sentence, aggravating cir- 
cumstances must be found beyond a reasonable doubt). Therefore, 
defendant's assignment of error  is overruled. 

[ lo] In his remaining assignments of error  concerning the sen- 
tencing phase of his trial, the defendant asks this Court to recon- 
sider issues we have recently resolved. First,  the defendant 
argues that  requiring jurors t o  reach unanimous decisions regard- 
ing the presence of mitigating circumstances deprives him of his 
right to a reliable sentencing hearing, his right t o  due process of 
law and his right t o  be free from cruel and unusual punishment. 
We have recently rejected this argument. S ta te  v. Brown, 320 
N.C. 179, 358 S.E. 2d 1 (1987). We decline to overrule our recent 
holding in Brown. 

[ I l l  Second, the defendant requests that  we reject our holding 
in State  v. Barfield, 298 N.C. 306, 353-54, 259 S.E. 2d 510, 544 
(19791, cert. denied, 448 US. 907, 65 L.Ed. 2d 1137, reh'g denied, 
448 US. 918, 65 L.Ed. 2d 1181 (19801, reh'g denied, 454 U.S. 1117, 
70 L.Ed. 2d 655 (19811, and hold, instead, that  the  concept of due 
process requires the State  t o  disprove beyond a reasonable doubt 
the existence of mitigating circumstances. We decline to do so. 
Due process does not prohibit placing upon the defendant the bur- 
den of proving mitigating circumstances by a preponderance of 
the evidence. State  v. Brown, 320 N.C. a t  216, 358 S.E. 2d a t  25. 
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1121 Third, the defendant argues that  the trial court erred in 
prohibiting him from arguing to  the jury that if it could not agree 
upon a sentence, a life sentence would be imposed. In State  v. 
Johnson, 317 N.C. 343, 346 S.E. 2d 596 (19861, we held that it is 
improper for the jury to be told that  a sentence of life imprison- 
ment will be imposed upon the defendant in the event that the 
jury is unable to reach unanimous agreement on the proper sen- 
tence to recommend. The defendant has brought forth no argu- 
ments that persuade us to overrule our decision in Johnson. This 
assignment is, therefore, overruled. 

[13] Finally, the defendant asks that  we overrule a long line of 
cases in which we have held that  the "especially heinous, atro- 
cious, or cruel" aggravating circumstance of N.C.G.S. 15A- 
2000(e)(9) is consistent with the mandates of our s tate  and federal 
constitutions. E.g., State v. Stanley, 310 N.C. a t  332, 312 S.E. 2d 
a t  393; State  v. Martin, 303 N.C. 246,278 S.E. 2d 214, cert. denied, 
454 U.S. 983, 70 L.Ed. 2d 240 (1981). We decline to do so. We h~ave 
reviewed our interpretation of N.C.G.S. 15A-2000(e)(9), and we 
again conclude that the s tatute is neither unconstitutionally 
vague nor overbroad. This assignment of error is overruled. 

[14] Having determined that  the defendant's trial was free from 
prejudicial error during the guilt-innocence and sentencing 
phases, we turn to duties reserved by statute for this Court in re- 
viewing the judgment and sentence of death. N.C.G.S. § Z5A- 
2000(d)(2) (1983). We must ascertain whether the record supports 
the jury's findings of the aggravating circumstances on which the 
sentence of death was based; whether the death sentence war; im- 
posed under the influence of passion, prejudice, or other arbitrary 
circumstance; and whether the death sentence is excessivle or 
disproportionate to the penalty imposed in similar cases, consider- 
ing both the crime and the defendant. Id. 

We have thoroughly examined the record, transcripts, and 
briefs in this case, We have also closely examined those exhibits 
which were forwarded to the Court. We find that  the record fully 
supports the submission of the aggravating circumstances which 
were considered and found by the jury. Further, we find no in- 
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dication that  the sentence of death was imposed under the in- 
fluence of passion, prejudice, or  any other arbitrary circumstance. 

We now undertake our final statutory duty of proportionality 
review. This duty requires the Court to determine whether the  
death sentence in this case is excessive or  disproportionate to 
the penalty imposed in similar cases, considering the crime and 
the defendant. 

In essence, our task on proportionality review is t o  compare 
the case a t  bar with other cases in the pool which are  rough- 
ly similar with regard t o  t he  crime and the  defendant, such 
as, for example, the manner in which the crime was commit- 
ted and defendant's character, background, and physical and 
mental condition. If, after making such a comparison, we find 
that  juries have consistently been returning death sentences 
in the similar cases, then we will have a strong basis for con- 
cluding tha t  a death sentence in the  case under review is nc;t 
excessive or  disproportionate. 

State v. Lawson, 310 N.C. 632, 648, 314 S.E. 2d 493, 503 (19841, 
cert. denied, 471 U S .  1120, 86 L.Ed. 2d 267 (1985). 

In conducting this review, we use all of the cases in the 
"pool" of similar cases announced in State v. Williams, 308 N.C. 
47, 301 S.E. 2d 335, cert. denied, 464 U.S. 865, 78 L.Ed. 2d 177, 
reh'g denied, 464 U.S. 1004, 78 L.Ed. 2d 704 (1983). See also State 
v. Jackson, 309 N.C. 26, 45, 305 S.E. 2d 703, 717 (1983). Although 
the "pool" is used for comparison purposes, in every proportional- 
ity review, this Court's emphasis is on an "independent considera- 
tion of the individual defendant and the nature of the crime or 
crimes which he has committed." State v. Pinch, 306 N.C. 1, 36, 
292 S.E. 2d 203, 229, cert. denied, 459 U S .  1056, 74 L.Ed. 2d 622 
(19821, r e h g  denied, 459 U.S. 1189, 74 L.Ed. 2d 1031 (1983). In 
Williams, we expressly rejected any approach that  would utilize 
"mathematical or statistical models . . . ." Williams, 308 N.C. a t  
80, 301 S.E. 2d a t  355. We indicated our view that  reliance upon 
any such quantitative analysis would tend to deny the defendant 
"the constitutional right to 'individualized consideration' a s  that  
concept was expounded in Lockett  v. Ohio, 438 U.S. 586, 604-05, 
98 S.Ct. 2954, 2964-65, 57 L.Ed. 2d 973 (1978) (Burger, C.J., plurali- 
t y  opinion)." State v. Williams, 308 N.C. a t  81, 301 S.E. 2d a t  356. 
Instead, we said that  we would "rely upon our own case reports 
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in the 'similar cases' forming the  pool" in order to  carry out this 
review. Id. 

In the present case, the defendant was convicted by the jury 
of first-degree murder on the  basis of premeditation and delibera- 
tion. The jury found two aggravating circumstances: (1) the mur- 
der  was especially heinous, atrocious, or cruel; and (2) the  mur~der 
was committed by the defendant while he was engaged in the 
commission of or  an attempt to  commit robbery. The jury found 
four mitigating circumstances: (1) Since the  arrest  of the defend- 
ant  for the murder, the defendant had shown no tendencies of vio- 
lence toward others; (2) Since the arrest  of the defendant, he had 
abided by the rules and regulations of the Cherokee County Jail; 
(3) The defendant had adapted well t o  life as a prisoner; and (4) 
The defendant had suffered from episodic alcohol abuse since 
1973. Having compared the  first-degree murder and the defendant 
in this case with those in the pool of similar cases we use for pro- 
portionality review, we conclude that,  as  is so often the  situation 
we face, no case in the pool arose from identical facts or involved 
a situation in which the jury, as here, convicted the defendant of 
premeditated and deliberate murder and found the identical ag- 
gravating and mitigating circumstances found by the jury in this 
case. 

Where juries have found either the aggravating circumsta.nce 
that  the first-degree murder was especially heinous, atrocious, or 
cruel or the aggravating circumstance that  the murder was com- 
mitted during the commission of a robbery, juries have not con- 
sistently recommended either life or death sentences. See 
generally State v. Stokes, 319 N.C. 1, 352 S.E. 2d 653 (1987). This 
is not surprising and, indeed, was anticipated by this Court in 
Williams, since the nature of the  crime and the defendant will 
vary markedly from case to  case. See generally State v. Williams, 
308 N.C. 47, 301 S.E. 2d 335. 

We turn then to  a comparison of the present case with cases 
in which this Court has ruled upon the proportionality issue. 'This 
case is not closely similar to  any of the cases in which this Court 
has found the death penalty disproportionate and entered a sen- 
tence of life imprisonment. Each of those cases included facts not 
present here. 
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In S ta te  v. Stokes, 319 N.C. a t  1, 352 S.E. 2d a t  335, for ex- 
ample, the defendant was convicted solely on a felony murder 
theory, and the majority of this Court felt there was little or  no 
evidence of a premeditated killing. Here, the defendant was con- 
victed of murder by premeditation and deliberation and, addi- 
tionally, of robbery. Stokes is also easily distinguishable from the 
present case because Stokes' co-defendant, whom the majority of 
this Court seemed to believe more culpable than Stokes, was sen- 
tenced to  life imprisonment. 

In S ta te  v. Rogers, 316 N.C. 203, 341 S.E. 2d 713 (19861, the 
only aggravating circumstance found by the jury was that  the  
murder for which Rogers was convicted was part  of a course of 
conduct which included the commission of violence against anoth- 
e r  person or persons. This Court was of the  view that  the  murder 
in Rogers, unlike that  in the present case, did not evidence the 
viciousness and cruelty present in cases in which juries had 
recommended death. Therefore, the death sentence was vacated 
and a sentence of life imprisonment was imposed. 

In S ta te  v. Young, 312 N.C. 669, 325 S.E. 2d 181 (19851, the  
defendant was convicted of first-degree murder, first-degree 
burglary and robbery with a dangerous weapon. The jury found 
a s  aggravating circumstances that  the murder was committed 
during the commission of a robbery or burglary and that  i t  was 
committed for pecuniary gain. Unlike the present case, the jury 
considered but rejected the aggravating circumstance tha t  the  
murder was especially heinous, atrocious, or cruel. 

In S ta te  v. Hill, 311 N.C. 465, 319 S.E. 2d 163 (19841, the de- 
fendant was convicted of first-degree murder. The single aggra- 
vating circumstance found was that  the murder was committed 
against a law enforcement officer engaged in the performance of 
his official duties. The officer had chased down the defendant on 
foot, and the two men had struggled until the officer was shot 
with his own weapon. This Court felt that: 

Given the somewhat speculative nature of the  evidence 
surrounding the murder here, the apparent lack of motive, 
the apparent absence of any simultaneous offenses, and the 
incredibly short amount of time involved, together with the 
jury's finding of three mitigating circumstances tending to  
show defendant's lack of past criminal activity and his being 



N.C.] IN THE SUPREME COURT 325 

State v. Lloyd 

gainfully employed, and the  unqualified cooperation of de- 
fendant during the investigation, we are  constrained to  hold 
a s  a matter of law that  the sentence imposed here is dispro- 
portionate within the meaning of G.S. 15A-2000(d)(2). 

Id. a t  479, 319 S.E. 2d a t  172. I t  is readily apparent that  both the 
facts and the aggravating and mitigating circumstances in Hill 
were entirely unlike those in the present case. 

In S ta te  v. Bondurant, 309 N.C. 674, 309 S.E. 2d 170 (1983), 
the evidence tended to  show that  the defendant and a group of 
drunken friends were riding in a car when the defendant taunted 
the victim by telling him he would shoot him and questioning 
whether the victim believed the defendant would shoot him. The 
defendant shot the victim, then directed the driver to proceed im- 
mediately to the  emergency room of the local hospital. The jury 
found as aggravating circumstances that  the crime was especially 
heinous, atrocious, or cruel, and that  it was a part of a course of 
conduct including crimes of violence against other persons. 

In concluding that  the death penalty was disproportionate in 
Bondurant, this Court emphasized that,  unlike the present case, 
the murder was not committed in the  perpetration of another fel- 
ony, and the defendant did not calculate the commission of the 
crime over a significant period of time. This Court also empha- 
sized that the evidence indicated that  the defendant and his com- 
panions were highly intoxicated a t  the time of the killing, that 
there was no apparent motive for the killing, and that the de- 
fendant sought immediate medical attention for the deceased. Al- 
though the evidence in the present case could be viewled as 
showing that  the defendant sought assistance for the victim, the 
evidence also would have supported the jury in believing thart this 
was merely a ruse by the defendant in an effort to  remove suspi- 
cion from himself after he knew that  his crime was about to be 
discovered and that  his victim was already dead. Otherwise, the 
facts in Bondurant were entirely unlike the facts in the present 
case. 

In State  v. Jackson, 309 N.C. 26, 305 S.E. 2d 703 (19831, the 
defendant was on foct and waved down the  victim as  the victim 
passed in his truck. Not long thereafter, the victim's body was 
discovered in the truck. He had been shot twice in the head, and 
his wallet was gone. 



326 IN THE SUPREME COURT [321 

- 
State v. Lloyd 

In finding the sentence of death disproportionate, this Court 
stated that: 

A primary reason for this result is that  there is no evidence 
of what occurred after defendant left with [the victim]. The 
crime was heinous, but there is no evidence to show that it 
was "especially heinous" within the meaning of the statute. 

Id. a t  46, 305 S.E. 2d a t  717. As previously discussed in this opin- 
ion, the evidence in the present case was more than sufficient to 
establish the aggravating circumstance that the first-degree mur- 
der was especially heinous, atrocious, or cruel. Therefore, our 
holding that the death sentence was disproportionate in Jackson 
is of little assistance in our proportionality review in the present 
case. 

We turn next to the cases in which we have found the death 
penalty to be proportionate. Although we review all of the cases 
in the pool when engaging in our statutorily mandated duty of 
proportionality review, we have indicated that we will not under- 
take to discuss or cite all of those cases each time we carry out 
that duty. State v. Williams, 308 N.C. a t  81, 301 S.E. 2d a t  356. 
Here, we note that the present case is more similar to certain 
cases in which we have found the sentence of death proportionate 
than to those in which we have found the sentence of death dis- 
proportionate. E.g., State v. Huffstetler, 312 N.C. 92, 322 S.E. 2d 
110 (1984) (victim battered to death by multiple heavy blows of an 
iron skillet), cert. denied, 471 U.S. 1009, 85 L.Ed. 2d 169 (1985); 
State v. Lawson, 310 N.C. 632, 314 S.E. 2d 493 (1984) (murder of 
elderly victim in his home), cert. denied, 471 U.S. 1120, 86 L.Ed. 
2d 267 (1985); State v. McDougall, 308 N.C. 1, 301 S.E. 2d 308 (vic- 
tim stabbed twenty-two times), cert. denied, 464 U S .  865, 78 
L.Ed. 2d 173 (1983); State v. Williams, 308 N.C. 47, 301 S.E. 2d 335 
(sexual assault and murder of elderly victim in her home), cert. 
denied, 464 U.S. 865, 78 L.Ed. 2d 177, reh'g denied, 464 US.  1004, 
78 L.Ed. 2d 704 (1983). 

Having compared the crime and the defendant in this case to 
those in the pool of similar cases, we do not find the sentence of 
death entered here to be disproportionate. The evidence present- 
ed at  trial supports the view that the defendant deliberately 
sought out and robbed the victim when he knew the victim would 
be alone in his laundry. The physical evidence tended to show 
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that  the victim was stabbed seventeen times and repeatedly 
kicked about the  head after he was on the floor in the prone posi- 
tion. The evidence indicates that  the victim did not die immedi- 
ately, but remained helpless on the  floor awaiting his impending 
death for a minimum of five to  ten minutes after sustaining the 
most significant blows. 

Thus, the record before us reveals a senseless, exceptionally 
brutal and murderous assault. Having compared this case to  oth- 
e rs  in the pool of similar cases: "We cannot say that  it does not 
fall within the class of first degree murders in which we have 
previously upheld the death penalty." State v. Brown, 315 N.C. a t  
71, 337 S.E. 2d a t  830. 

We have dealt with all of the defendant's assigned errors. In 
addition, we have considered all of the trial proceedings vvhich 
are in the record and transcript before us. We find no error. 

No error. 

STATE OF NORTH CAROLINA v. BILLY KEVIN MOORE 

No. 616A86 

(Filed 3 February 1988) 

1. Constitutional Law @ 31; Criminal Law 8 75.4- motion for court appointed psy- 
chiatrist-confession by retarded defendant-denial of motion for psychiatrist 
erroneous 

The trial court erred in a prosecution for first degree sexual offense, first 
degree burglary, and assault with a deadly weapon with intent to  kill inflicting 
serious injury by denying defendant's motion for a court appointed psychia- 
t r is t  where defendant submitted detailed evidence of his suggestive nature, 
the  potentially coercive environment in which he made his s tatement,  and the  
pivotal nature of his confession in t h e  State 's  case. The evidence was sufficient 
to  show that  defendant had a particularized need for t h e  assistance of a psychi- 
atr is t  in the  preparation of his defense. 

2. Constitutional Law @ 31- denial of court appointed psychiatrist-appointment 
of psychiatrist to determine competency - not sufficient 

The appointment of a psychiatrist to  determine defendant's competency to 
stand trial did not in effect provide defendant with the  assistance of a psychia- 
t r is t  for the  purpose of assisting in his defense and did not satisfy the State's 
constitutional obligation. 
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3. Constitutional Law Q 31; Criminal Law 8 75.4- denial of State appointed psy- 
chiatrist - confession by retarded defendant - showing of material assistance at 
trial 

The trial court erred in a prosecution for first degree sexual offense, 
burglary, and assault with a deadly weapon with intent to  kill inflicting serious 
injury by denying defendant's motion for a court appointed psychiatrist where 
defendant showed that  the appointment of an independent psychiatrist would 
have been of material assistance to  him a t  trial even though the voluntariness 
of his confession was litigated a t  a hearing on his motion to  suppress. 
Although the  confession was admissible, defendant retained the  right t o  intro- 
duce evidence relevant to  its weight or credibility, and a psychiatrist might 
have assisted defendant by facilitating the preparation and presentation of a 
renewed motion to  suppress on the  grounds that  he did not knowingly and in- 
telligently waive his constitutional rights in that the retarded defendant's af- 
firmative responses to  a detective's questions were more the product of fear 
and a desire to  please than an intelligent weighing of the choices before him. 

4. Constitutional Law 8 31; Criminal Law Q 60- denial of appointment of finger- 
print expert - erroneous 

The trial court in a prosecution for first degree sexual offense, burglary, 
and assault erred by denying defendant's motion for a fingerprint expert 
where defendant made the  requisite threshold showing of specific necessity by 
showing that absent a fingerprint expert he would be unable to  assess ade- 
quately the State's expert's conclusion that  defendant's palm print was found 
a t  the scene of the  attack; defendant demonstrated that, because the victim 
could not identify her assailant, this testimony was crucial to  the  State's abili- 
ty  to  identify defendant as the  perpetrator of the crimes; and defendant 
showed that ,  due t o  his mental retardation, he had extremely limited com- 
munication and reasoning abilities and thus could provide defense counsel with 
little assistance in making a defense. A showing of a specific basis for question- 
ing the accuracy of the State's determination that the print found a t  the scene 
of the offense matched a print taken from defendant was not required. 

Justice MITCHELL concurring in the result. 

Justice MEYER joins in the concurring opinion. 

APPEAL by defendant pursuant t o  N.C.G.S. 5 7A-27(a) from a 
judgment imposing a life sentence entered by Burroughs, J., a t  
the 23 June  1986 Criminal Session of Superior Court, GASTON 
County, upon defendant's conviction of first degree sexual of- 
fense. We allowed defendant's motion to bypass the Court of Ap- 
peals for review of his convictions for first degree burglary and 
assault with a deadly weapon with intent t o  kill inflicting serious 
injury for which lesser sentences were imposed. Heard in the Su- 
preme Court on 14 October 1987. 
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Lacy H. Thornburg, At torney General, by Norma S. Harrell, 
Assistant Attorney General, and Elizabeth G. McCrodden, Associ- 
ate At torney General, for the state.  

Malcolm Ray Hunter, Jr., Appellate Defender, for defendant- 
appellant. 

EXUM, Chief Justice. 

The questions presented by this appeal a re  whether the hear- 
ing courts erred when they denied defendant's pre-trial motions 
for the appointment of a psychiatrist and fingerprint expert to 
assist in the preparation and presentation of his defense. We hold 
that  the hearing courts erred with regard to both motions and or- 
der a new trial on this account. 

On 7 January 1986, the Gaston County grand jury returned 
indictments charging defendant with first degree sexual offense, 
first degree burglary, and assault with a deadly weapon with in- 
tent  to kill inflicting serious injury. All of the charges arose out 
of an assault on G. G.' 

On 19 February 1986, defendant filed a motion to  suppress a 
statement in which he confessed to  assaulting G .  G. On 4 Miarch 
1986 defendant filed a motion requesting the appointment of ex- 
perts to facilitate the preparation and presentation of his defense. 
Defendant requested the appointment of a psychiatrist to  a.ssist 
him in preparing for the hearing on his motion to suppress. De- 
fendant also requested the appointment of a fingerprint expert t o  
evaluate the state's claim that  defendant's palm print was found 
a t  the scene of the assault. 

>sses Defendant's motion for the appointment of expert witnc, 
was heard initially a t  the 10 March 1986 Criminal Session of Su- 
perior Court, Gaston County, Judge Claude S. Sitton presiding. 
The hearing court denied the motion. Defendant renewed his mo- 
tion for the appointment of a psychiatrist on 20 June 1986. This 
renewed motion was heard and denied a t  the 23 June 1986 Ckimi- 

1. Throughout this opinion the victim and those in her family will be referred 
to by their initials in order to protect their identities. 
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nal Session of Superior Court, Judge Robert M. Burroughs pre- 
siding. 

Defendant's motion to suppress his confession was heard and 
denied a t  the 2 June  1986 Criminal Session of Superior Court, 
Gaston County, Judge Robert M. Burroughs presiding. 

A t  trial, the state's evidence tended to show that  late in the 
evening on 12 October 1985 G. G. was surprised by an intruder 
when she went out on her back porch to put laundry in the wash- 
ing machine. The intruder, a white male, struck G .  G. on the face, 
and she fell to  the floor semiconscious. Because of her semicon- 
scious state, G. G. could not identify her assailant. She was aware, 
however, that  he "had his hands in [her] vagina." 

Neighbors of G. G. testified that  they saw defendant walking 
up and down the street  in front of her home a t  a time near the at- 
tack. Based on information from these neighbors, T. G., the vic- 
tim's husband, sought and found defendant on the afternoon after 
the attack. He turned defendant over to the police. 

Detective Fred Crawford of the Gastonia City Police ques- 
tioned defendant on two occasions regarding the attack on G. G. 
On the first occasion defendant denied entering G. G.'s porch and 
attacking her. The second time Crawford questioned defendant, 
defendant confessed to  beating G. G. with an object, pulling off 
her panties, and placing his fingers in her vagina. 

Gastonia City Policeman R. L. Williams testified concerning 
his investigation a t  the scene of the assault. He lifted a partial 
palm print from a can of dog food found on the  back porch. Ac- 
cording to  Williams, the print matched a palm print of defendant. 

Defendant's evidence tended to  show that  defendant is men- 
tally retarded and that  due to  his mental retardation he could not 
understand the implications of his pretrial statement. Dr. Kehlil 
S. Tanas, a forensic psychiatrist a t  Dorothea Dix Hospital, testi- 
fied that  defendant had a second or third grade vocabulary and 
would be "easily suggestible" by people in positions of authority 
over him. Defendant's family members and friends testified to 
defendant's limited intellectual ability and passive nature. They 
also declared defendant was easily Xed and wanted to  please 
others. 
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Ruth Moore, defendant's stepmother, and Ray Moore, defend- 
ant's stepbrother, testified that  they saw defendant the evening 
G. G. was attacked, as well as  the  morning after. On both occa- 
sions defendant was wearing a white t-shirt and dark blue paants. 
According to  these witnesses, defendant's clothing showed no 
bloodstains the  morning after G. G. was assaulted. 

[I] Defendant contends that  the court committed reversiblle er- 
ror when it denied his renewed motion for the appointment of a 
psychiatrist to  assist in the preparation of his defense. We agree. 

Before denying defendant's renewed motion for the appoint- 
ment of a psychiatrist, Judge Burroughs had conducted an ex- 
tensive hearing on defendant's earlier motion to suppress his 
confession. At  this hearing Gastonia Police Department Detective 
Fred Crawford recounted the two occasions on which he ques- 
tioned defendant. The first was on the afternoon after the  assault 
on G. G., 12 October 1986, when defendant admitted to  being in 
G. G.'s neighborhood on the evening of the assault, but denied 
entering her home or attacking her. Detective Crawford declared 
that  he advised defendant of his rights by reading from a stand- 
ard form containing Miranda warnings and a waiver of Miranda 
rights. The defendant signed the form and agreed to  have his pho- 
tograph taken. Detective Crawford took defendant home. 

Detective Crawford next questioned defendant on 15 October 
1986. He went to  defendant's residence and, pursuant to  a war- 
rant, arrested him for the first degree rape of G. G. Detective 
Crawford took defendant to  the  police station and reminded him 
of his rights by reading from the  same standard form used three 
days previously. The colloquy between Detective Crawford and 
defendant, which was read in its entirety a t  the suppression hear- 
ing, went as  follows: 

Detective Crawford: Mr. Moore, we previously went over 
your rights and I would like to go over them with you again. 
Answer yes or no if you understand. You understand that  
you have a right to  remain silent? 

Defendant: Yes, sir. 

Detective Crawford: Anything you say can and will be used 
against you in court? 
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Defendant: Yes. 

Detective Crawford: You have a right to talk to a lawyer for 
advice before I ask you any questions and have him with you 
during questioning? 

Defendant: Yes. 

Detective Crawford: If you cannot afford a lawyer, one will 
be appointed before any questioning if you wish? 

Defendant: Yes, sir. 

Detective Crawford: If you decide to answer questions now 
without a lawyer present, you still have the right to stop an- 
swering a t  any time. You also have the right to stop answer- 
ing any time until you talk to a lawyer. 

Defendant: Yes. 

Detective Crawford: Do you understand each of these rights 
that I have just explained to you? 

Defendant: Yes, sir. 

Detective Crawford: Do you each of these rights that I have 
just explained to you? (sic) 

Defendant: Yes, sir. 

Detective Crawford: Mr. Moore, you previously stated that 
you cannot read. I have got to read this paragraph and I am 
going to read it for you. (sic) If you understand that, answer 
yes. The paragraph states: "I have read a statement of my 
rights and I understand what my rights are. I am willing to 
make a statement and answer questions. I do not want a law- 
yer a t  this time. I understand what I am doing. No promises 
or threats have been made to me. No pressure or coercion of 
any kind has been used against me." Do you understand this 
paragraph? 

Defendant: Yes. 

Detective Crawford: Okay, with that paragraph in mind, are 
you still willing to talk to me and answer questions I might 
ask you, knowing that you have the right to have a lawyer 
with you? 
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Defendant: Yes. 

Detective Crawford: Are you willing to talk with me without 
a lawyer present a t  this time knowing full well you have the 
right to have one a t  this time? 

Defendant: Yes. 

Detective Crawford: Is  this your signature there? 

Defendant: Yes. 

Defendant then made a statement in which he admitted assault- 
ing G. G. on her back porch. 

On cross-examination Detective Crawford acknowledged that  
he never explained the meaning of any of the words in the stand- 
ard forms he read to defendant. Specifically, Detective Crawford 
did not explain the meaning of "coercion," and "pressure." A.lso, 
Detective Crawford did not inform the defendant about how to  
obtain the assistance of a court appointed lawyer. 

At  the conclusion of the state's evidence, the court asked 
Detective Crawford a series of questions concerning whether de- 
fendant appeared confused or  incoherent, whether he ever asked 
for an explanation of his rights, and whether his answers were 
reasonable in light of the questions Detective Crawford asked. 
Detective Crawford testified that  defendant did not appear con- 
fused or incoherent, that  he never asked for an explanation, and 
that his answers were reasonable. 

Defendant presented evidence from Dr. Tanas, a forensic 
psychiatrist who had examined defendant a t  Dorothea Dix Hospi- 
tal for the sole purpose of determining whether defendant .was 
competent t o  stand trial. Dr. Tanas testified that  he had tested 
defendant and determined that  defendant had an intelligence quo- 
tient ("I&") of fifty-one, defendant's "mental age" was eight or 
nine years, and defendant had the vocabulary of an average 
fourth or fifth grader. Dr. Tanas declared that he did not believe 
defendant could understand the meaning of the word "coercion." 
He added that  "with his sub-average intelligence and functions 
[defendant] would be easily led and easily influenced." Tarnas 
testified that  he believed defendant capable of proceeding to trial. 
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Defendant testified in his own behalf. He declared that  on the 
morning of 12 October 1986 T. G., the husband of the victim, and 
two other men came to  the site where defendant was working. 
T. G .  asked defendant to accompany them to the G. home. En  
route, T. G. told defendant about the attack on his wife. When 
they arrived, T. G .  showed defendant the scene of the assault. 
Defendant testified that  he tried to leave, but that  T. G. told him 
to  stay until the police arrived. The police arrived, handcuffed 
defendant, and took him to the police station. 

Concerning the occasions when Detective Crawford ques- 
tioned him, defendant stated that  he did not understand the ques- 
tions. Defendant declared that  he answered "yes" to all of 
Detective Crawford's questions because he wanted to  get the in- 
terview over with as  quickly as  possible. According to  defendant, 
Detective Crawford had told him that  he did not believe defend- 
ant's denials of involvement, and that  if defendant told the 
"truth" Detective Crawford would see what could be done for the 
defendant. Defendant testified that  although he had previously 
been represented by a lawyer he did not understand how to  ac- 
quire appointed counsel. On the previous occasions, defendant's 
mother arranged for counsel. Defendant stated that  he did not 
understand the meaning of the word "appoint." 

Defendant's mother, Betty Moore, and stepmother, Ruth 
Moore, both testified that  they did not believe defendant could 
understand the Miranda rights a s  recited to him by Detective 
Crawford. Both witnesses said that  unless Detective Crawford ex- 
plained the Miranda rights, defendant would not have understood 
them. Defendant's stepbrother, Charles Ray Moore, testified to  
the same effect. 

Karen Whitlaw, a friend of the defendant's, testified that  the 
defendant could be intimidated easily. According to Ms. Whitlaw, 
"anybody can just, you know, run over Kevin." 

A t  the conclusion of the hearing, the court denied the motion 
to suppress. The court made findings of fact and conclusions of 
law to  the effect that defendant knowingly and intelligently 
waived his rights. The court also concluded that  defendant made 
his confession voluntarily. 
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Subsequent t o  the  denial of his motion t o  suppress, defendant 
renewed his motion for funds t o  hire an independent psychiatrist. 
In support of this motion defendant maintained tha t  expert  as:sist- 
ance was necessary in order t o  enable him to  defend a t  trial on 
the  ground that,  under all the  circumstances, his confession was 
not t o  be believed. Defendant contended that,  in light of the  
paucity of evidence linking him to  the  assault on G. G., the  validi- 
ty  of his confession was likely t o  be one of the  most important 
issues a t  trial. Defendant pointed out that  Dr. Tanas, the forensic 
psychiatrist appointed t o  assess defendant's competence to  stand 
trial, did not assist him in preparing the  defense that  his confes- 
sion was not believable. 

The court denied defendant's renewed motion. The court 
made no findings of fact or  conclusions of law when it  denied this 
motion. 

We hold under Ake v. Oklahoma, 470 U.S. 68, 84 L.Ed. 2tl 53 
(19851, and our cases decided under Ake,  that  the  hearing court 
erred in denying defendant's renewed motion for a court ap- 
pointed psychiatrist to  assist in the  preparation of his defense. 

In  Ake the  Supreme Court held tha t  when a defendant markes 
a preliminary showing tha t  his sanity will likely be a "significant 
factor a t  trial," the  defendant is entitled, under the  Constitution, 
to  the  assistance of a psychiatrist in preparation of his defense. 
Id. a t  74, 84 L.Ed. 2d a t  60. We have applied the  holding in Ake to  
instances when an indigent defendant moved for the  assistance of 
experts other than psychiatrists, holding that  such experts need 
not be provided unless the  defendant "makes a threshold showing 
of specific necessity for the  assistance of the  expert" requested. 
State v. Penley, 318 N.C. 30, 51, 347 S.E. 2d 783, 795 (1!386) 
(pathologist). See State v. Hickey, 317 N.C. 457, 468, 346 S.E. 2d 
646, 654 (1986) (investigator); State v. Johnson, 317 N.C. 193, 199, 
344 S.E. 2d 775, 779 (1986) (medical expert). 

In order t o  make a threshold showing of specific need for the  
expert sought, the defendant must demonstrate that: (1) he will 
be deprived of a fair trial without the  expert assistance, or (2) 
there is a reasonable likelihood that  i t  will materially assist him 
in the preparation of his case. State v. Johnson, 317 N.C. a t  198, 
344 S.E. 2d a t  778. This tes t  was developed originally under 
N.C.G.S. tj 7A-450(b), which provides that  the s tate  must furnish 
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an indigent defendant "with counsel and the  other necessary ex- 
penses of representation." Subsequent t o  the  Supreme Court's 
Ake decision, we reaffirmed this standard a s  that  which the  
defendant must meet in order t o  assert a constitutional right t o  
the assistance of experts. S ta te  v. Johnson, 317 N.C. a t  199, 344 
S.E. 2d 775 a t  778; State  v. Massey, 316 N.C. 558, 566, 342 S.E. 2d 
811, 816 (1986). In determining whether the  defendant has made 
the requisite showing of his particularized need for the requested 
expert,  the court "should consider all the facts and circumstances 
known to  it a t  the time the motion for psychiatric assistance is 
made." S ta te  v. Gambrell, 318 N.C. 249, 256, 347 S.E. 2d 390, 394 
(1986). 

The issue in the present case is whether, under all the  cir- 
cumstances known to  the hearing court a t  the  time defendant 
made his renewed motion for a court appointed psychiatrist, de- 
fendant demonstrated a specific need for the assistance of a psy- 
chiatric expert. Id. We hold defendant demonstrated such a need. 

A t  the  time defendant renewed his motion for a psychiatric 
expert the  court had conducted an extensive hearing on defend- 
ant's motion to  suppress in which defendant showed, inter  alia, 
that: 

(1) Defendant has an I& of 51; 

(2) Defendant's "mental age" is equivalent t o  that  of an eight 
or nine year old; 

(3) Defendant's vocabulary is equivalent t o  that  of a fourth or  
fifth grade elementary student; 

(4) According to expert testimony, defendant cannot under- 
stand complicated instructions; 

(5) According to family members, defendant could not under- 
stand the rights read by Detective Crawford without further 
explanation; 

(6) According to the expert testimony, defendant is easily led 
and intimidated by others; 

(7) According to a friend of defendant, defendant can be "run 
over" by "anybody"; 
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(8) Defendant's low intelligence level may have rendered him 
unable to understand the nature of any statement he may 
have made; 

(9) Defendant's mental retardation may have rendered him 
unable to knowingly waive his rights; 

(10) The state's case against defendant was predicated in 
significant measure on defendant's confession because G .  G .  
could not identify her assailant. 

We conclude, as defendant argues, that this evidence suffices to 
show that defendant had a particularized need for the assistance 
of a psychiatrist in the preparation of his defense. 

Defendant showed that the credibility of his confession was 
pivotal in the state's case against him. Since G .  G .  could not iden- 
tify her assailant, the central issue before the jury was the perpe- 
trator's identity. Aside from defendant's confession, and the palm 
print found at  the scene of the assault which allegedly matched a 
palm print of defendant's, the state had little evidence linking 
defendant to the crimes in question. Thus, the state's case rested, 
heavily, on the jury's acceptance of defendant's confession as 
true. 

Defendant also demonstrated that his confession was of ques- 
tionable credibility. Defendant showed that he has an I& of 51. 
This places him a t  the lowest level of mild mental retarda.tion. 
Through the detailed testimony of a forensic psychiatrist, defend- 
ant demonstrated that he is "easily led and easily influenced" by 
those exercising authority. Family and friends testified to1 the 
same effect. Through these same witnesses defendant demon- 
strated he is unable to understand subjects with the least degree 
of complication, thus indicating that defendant very well may not 
have grasped the implications of what he was saying in hiis in- 
culpatory statement. 

Having demonstrated the centrality of his confession to the 
state's case, and having cast doubts on its credibility, we conclude 
defendant made the requisite threshold showing of his nee~d for 
the assistance of a psychiatrist in the preparation and presenta- 
tion of his defense. 

The state contends this case is indistinguishable from Mas- 
sey, in which this Court concluded that the trial court did not err  
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when it denied the request of a mentally retarded defendant for 
the appointment of a psychiatrist. State v. Massey, 316 N.C. a t  
566, 342 S.E. 2d at  816. We disagree. Massey is similar to the in- 
stant case in that a mentally retarded defendant was convicted of 
a felony based largely on a confession. Id.  at  562, 342 S.E. 2d at  
813. As in the present case, defendant moved to have a psychia- 
trist appointed to assist him in preparing his defense. His motion 
was denied. Id. Massey differs from the present case in that the 
defendant in Massey failed to  make a sufficiently specific 
demonstration of his need for the assistance of a psychiatrist. In 
Massey defendant did not specify the precise degree of his retar- 
dation, neither did he put on any evidence indicating the effect 
his particular mental condition might have had on his ability to 
understand either his rights or the implications of his statement. 
Id. at  566, 342 S.E. 2d at  816. In support of his motion for funds to 
hire a psychiatrist to  assist in the presentation of his case, the 
defendant in Masse y relied solely on a single psychological evalua- 
tion which indicated that he was mildly mentally retarded. Be- 
cause the defendant in Massey made only the bald assertion that 
because of his mild mental retardation he needed the assistance 
of a psychiatrist, we held that he did not demonstrate the requi- 
site threshold showing of specific need. Id.  

The instant case stands in contrast to Massey. Here defend- 
ant submitted detailed evidence of his suggestible nature, the 
potentially coercive environment in which he made his statement, 
and the pivotal nature of his confession in the state's case. We 
believe that in making this showing, defendant demonstrated a 
particularized need for the assistance of a psychiatrist in the 
preparation of his defense. 

[2] The state also argues that defendant was, in effect, provided 
with the assistance of a psychiatrist in the person of Dr. Tanas, 
the forensic psychiatrist who examined defendant in order to de- 
termine his competency to stand trial. The state notes that de- 
fendant called Dr. Tanas to testify a t  the hearing on defendant's 
motion to suppress, as well as at  trial, and suggests that  further 
assistance by a psychiatrist could have added little in the way of 
assisting defendant. 

This argument stands at  odds with our recent Gambrell deci- 
sion. In Gambrell we addressed this argument and declared that 
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"what is required, as  Ake makes clear, is that defendant be fur- 
nished with a competent psychiatrist for the purpose of not only 
examining defendant but also assisting defendant in evaluating, 
preparing, and presenting his defense. . . ." State v. Gambrell, 
318 N.C. a t  259, 347 S.E. 2d a t  395. In this case, Dr. Tanas was not 
appointed for the purpose of assisting defendant in preparation of 
his defense. He was appointed solely for the purpose of assessing 
defendant's competency to  stand trial. Therefore, Dr. Tanas' in- 
volvement with defendant did not satisfy the state's constitu- 
tional obligation. Id. 

[3] Finally, the s tate  maintains defendant has failed to show that  
the appointment of an independent psychiatrist would have been 
of material assistance to  him a t  trial. The s tate  argues that the 
voluntariness of defendant's confession was fully litigated a t  the 
hearing on defendant's motion to  suppress, and that  the appoint- 
ment of a psychiatrist would not have enabled defendant to  make 
his case any stronger a t  trial. The s tate  notes especially that 
after an extensive hearing on defendant's motion to suppress, the 
hearing court concluded that  defendant waived his rights know- 
ingly and intelligently, and that  his confession was voluntarily 
made. 

This argument fails to recognize the many ways a psychia- 
trist  might have aided defendant in preparing and presenting his 
defense that,  under all the circumstances surrounding his confes- 
sion, the statement was not to  be believed. Although the hearing 
court ruled that  defendant's statement was admissible, defendant 
retained the right "to introduce before the jury evidence relevant 
to  [the statement's] weight or credibility." N.C.G.S. 8C-1 IRule 
104(e). "Admissibility is for determination by the judge unassisted 
by the jury. Credibility and weight are  for determination by the 
jury unassisted by the judge." State v. Walker, 266 N.C. 269, 273, 
145 S.E. 2d 833, 836 (1966). A psychiatrist, unlike lay witnesses, 
could have gathered and analyzed pertinent information about, the 
nature of defendant's confession, and drawn plausible conclusions 
about its t r u s t w ~ r t h i n e s s . ~  A psychiatrist also could have im- 

2. In Ake the  Court made a similar point concerning the manner a psychiatrist 
can facilitate the  preparation and presentation of an insanity defense. The Court 
declared that  when a "defendant's mental condition is relevant to his criminal 
culpability and to  the  punishment he might suffer, the  assistance of a psychiatrist 
may well be crucial t o  the  defendant's ability to  marshal his defense." Ake, 470 U.S. 
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pressed upon the jury the frequent plight of the mentally retard- 
ed when they become embroiled in a criminal prosecution. I t  has 
long been recognized that 

[tlhe retarded are particularly vulnerable to an atmosphere of 
threats and coercion, as well as to one of friendliness de- 
signed to induce confidence and cooperation. A retarded per- 
son may be hard put to distinguish between the fact and the 
appearance of friendliness. If his life has been molded into a 
pattern of submissiveness, he will be less able than the 
average person to withstand normal police pressures. Indeed 
they may impinge on him with greater force because their 
lack of clarity to him, like all unknowns, renders them more 
frightening. Some of the retarded are characterized by a de- 
sire to please authority: if a confession will please, it may be 
gladly given. 'Cheating to lose,' allowing others to place 
blame on him so that they will not be angry with him, is a 
common pattern among the submissive retarded. It is unlike- 
ly that a retarded person will see the implications or con- 
sequences of his statements in the way a person of normal 
intelligence will. 

President's Panel on Mental Retardation, Report of the Task 
Force on Law 33 (1963). See also Ellis & Luckasson, Mentally 
Retarded Criminal Defendants, 53 Geo. Wash. L. Rev. 414, 451-52 
(1985). 

Another way in which a psychiatrist might have assisted de- 
fendant a t  trial was by facilitating the preparation and presenta- 
tion of a renewed motion to suppress defendant's confession on 
the grounds that he did not knowingly and intelligently waive his 

a t  80, 84 L.Ed. 2d a t  64. The Court concluded that through the "process of in- 
vestigation, interpretation and testimony, psychiatrists ideally assist lay jurors, 
who generally have no training in psychiatric matters, t o  make a sensible and 
educated determination about the mental condition of the defendant a t  the time of 
the offense." Id. 

The Court's analysis is applicable to the cases where the issue concerns the 
credibility of a confession made by a mentally retarded defendant. The resolution of 
this issue is equally critical to the outcome of the case. The presentation of the 
defense that the defendant, due to  his mental retardation, confessed to  crimes he 
did not commit, is sufficiently complex to necessitate the assistance of experts. 
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constitutional r ights3  Although the  hearing court found the con- 
fession was made knowingly and intelligently, it did so without 
the benefit of expert opinion addressing these issues. A psychia- 
t r is t  appointed to  assist defendant presenting his defense could 
have brought to the  trial court's attention the particular problems 
attending the waiver of rights by a mentally retarded defendant. 

In State v. Spence, 36 N.C. App. 627, 244 S.E. 2d 442 (19'781, 
the testimony of psychiatrists played a pivotal role in the Court 
of Appeals' determination that  the mentally retarded defendant 
might not have waived his rights knowingly and intelligently. In 
Spence the defendant was a twenty-year-old mentally retarded 
male who possessed the general understanding of a child of six: to 
eight years of age. The defendant, through the assistance of ex- 
pert testimony by psychiatrists, demonstrated that  he had dif- 
ficulty understanding his rights as  read to him, and that  he did 
not grasp the consequences of waiving these rights. The psyclhia- 
trists also testified that  the  defendant had an eagerness to please 
the police. The court declared that  these facts tended to indicate 
"that defendant might have been inclined to s tate  that he under- 
stood even when he did not. . . ." The court went on to hold that,  
under these circumstances, the s tate  did not carry its burden of 
proving that  the defendant waived his rights knowingly and in- 
telligently. Id. a t  629, 244 S.E. 2d a t  441-42. 

Reliable research supports the evidence offered by defendant 
a t  the suppression hearing concerning his limited ability t o  under- 

3. I t  seems clear from defendant's renewed motion for the appointment of a 
psychiatrist that defendant contemplated making a second motion to  suppress on 
these grounds if the  expert assistance was provided. His verified motion reads: 

The defendant continues to  contend that [an independent psychiatrist] is 
essential to the preparation and conducting of his defense. In support of this 
Motion, the defendant shows unto the Court the following: 

5. That Dr. Tannas (sic) never addressed the issue of the ability of the de- 
fendant to  understand the Constitutional Rights to which he was entitled 
and therefore to  freely and voluntarily waive said rights; 

WHEREFORE, the defendant prays for an Order providing him with funds 
with which to hire an independent psychiatrist to  examine him and to  make 
a specific determination and examination of his ability to understand the 
Constitutional rights to  which he is entitled, whether or not the  defendant 
could freely and voluntarily waive those rights under all the circumstances 
present in these case. . . . (sic) 
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stand the  explanation of his rights, and it demonstrates why ex- 
pert  assistance might have been helpful on this aspect of the  case. 
I t  reveals that  even when a mentally retarded suspect's re- 
sponses appear normal, his answers may not be reliable. See  
Rosen, Floor & Zisfein, Investigating the Phenomenon of Ac- 
quiescence in the Mentally Handicapped: 1 Theoretical Model, 
T e s t  Development and Normative  Data, 20 Britt  J .  Mental Sub- 
normality, 58, 68 (1974); see generally Sigdman, Budd, Stankel & 
Schoenrock, W h e n  in Doubt,  S a y  Yes: Acquiescence in Interviews 
wi th  Mentally Retarded Persons, 19 Mental Retardation 53 (1980). 
"[Mlany people with mental retardation a r e  predisposed t o  'biased 
responding' or answering in the  affirmative questions regarding 
behaviors they believe a re  desirable, and answering in the nega- 
tive questions concerning behaviors they believe a re  prohibited. 
The form of a question can also directly affect the  likelihood of 
receiving a biased response. . . ." Ellis & Luckasson, Mentally 
Retarded Criminal Defendants ,  53 Geo. Wash. L. Rev. 414, 428 
(1985). 

Responses by the mentally retarded to  "yes-no" questions 
posed by persons in authority present special problems. Accord- 
ing to  one study, the danger of response bias in this situation is 
so great that  questioners should abandon altogether the  use of 
"yes-no" questioning techniques. Budd, Sigelman & Sigelman, Ex- 
ploring the Outer  L imi t s  of Response Bias, 14 Sociological Focus 
297, 305-06. See  Ellis & Luckasson, Mentally Retarded Criminal 
Defendants ,  53 Geo. Wash. L. Rev. 414, 428, n.72 (1985). 

In the instant case, defendant waived his rights pursuant t o  a 
series of "yes-no" questions by Detective Crawford. According to  
Detective Crawford, defendant did not appear confused, and his 
answers were reasonable in light of the  questions asked him. 
Largely on this basis, the  hearing court concluded tha t  defendant 
waived his rights knowingly and voluntarily. A psychiatrist, as- 
sisting defendant in presenting his defense, would have enabled 
the trial court to assess more fully and accurately the validity of 
defendant's responses. He would have been able to  alert  the court 
to  the possibility that  defendant's affirmative responses to  Detec- 
tive Crawford's questions were more the product of fear and a 
desire to  please than an intelligent weighing of the  choices before 
him. See  Rosen, Floor & Zisfein, Investigating the Phenomenon of 
Acquiescence in the Mentally Handicapped: 1 Theoretical Model, 
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Test Development and Normative Data, 20 Britt  J .  Mental Sub- 
normality, 58, 68 (1974). 

We do not agree with the  state,  therefore, that  a psychiatrist 
would not have been able to  provide material assistance to  de- 
fendant in the  preparation and presentation of his defense. 'We 
hold that  the trial court erred when it denied defendant's re- 
newed motion for the  appointment of a psychiatrist. 

[4] Defendant next contends the  hearing court erred in denying 
his pre-trial motion for a fingerprint expert. We agree. 

In support of his motion defendant made the following veri- 
fied allegations: 

(1) The state 's witness cannot identify the perpetrator of the 
crimes. 

(2) What purports to  be a palm print of the defendant was 
identified by an identification officer for the Gastonia City 
Police Department on an item found a t  the scene of the as- 
sault. 

(3) The officers charged with responsibility for investigating 
this case are co-workers of the identification officer. 

(4) The state 's palm print evidence is critical to  the state's 
case. 

(5) Defense counsel lacks the ability to assess the accuracy of 
the palm print evidence. 

Defendant's motion for the appointment of experts, both fin- 
gerprint and psychiatric, was heard a t  the 10 March 1986 Cri~mi- 
nal Session of Superior Court, Gaston County, Judge Claude S. 
Sitton presiding. The court heard arguments concerning defend- 
ant's need for the appointment of a psychiatrist to  assist in the 
preparation of defendant's motion to  suppress. Defense counsel 
pointed out that  defendant has limited capacity to understand and 
reason due to  his mental retardation. After making this showing, 
defense counsel relied on the verified allegations in his motion to  
support his request for the appointment of a fingerprint expert. 
The s tate  declined the opportunity to  respond. The court denied 
the motion. 
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At trial, the state presented expert testimony from Gastonia 
police officer R. L. Williams that a "partial palm print" found on a 
can of dog food at  the crime scene matched defendant's palm 
print. Defendant presented no expert witness to respond to Wil- 
liams' conclusion. 

The question of whether defendant should have been provid- 
ed with the assistance of a fingerprint expert is controlled by Ake 
v. Oklahoma, 470 U.S. 68, 84 L.Ed. 2d 53, and our cases decided 
under Ake. As noted already, Ake requires "an ex parte 
threshold showing" that the matter subject to expert testimony is 
"likely to be a significant factor" in the defense. Id. a t  82, 84 
L.Ed. 2d at  60. Our cases require that an indigent defendant 
prove that the assistance of an expert would materially assist him 
in the preparation of his defense, or that the denial of this as- 
sistance would deprive him of a fair trial. State v. Penley, 318 
N.C. a t  52, 347 S.E. 2d a t  795; State v. Johnson, 317 N.C. a t  199, 
344 S.E. 2d at  778; State v. Massey, 316 N.C. a t  566, 342 S.E. 2d 
a t  816. 

The showing demanded under Ake and our cases is a flexible 
one. I t  is designed to ensure that the indigent defendant "has ac- 
cess to the raw materials integral to the building of an effective 
defense." Ake, 470 U.S. at  77, 84 L.Ed. 2d a t  62. The showing is 
necessarily flexible because the court's determination of whether 
a defendant has met his burden of demonstrating a specific need 
for such a "raw material" must be resolved on a case-by-case 
basis, according to  the circumstances known to the trial court at  
the time the request is made. State v. Gambrell, 318 N.C. at  256, 
347 S.E. 2d at  394. 

We conclude defendant made the requisite threshold showing 
of specific necessity for a fingerprint expert. Defendant showed 
that absent a fingerprint expert he would be unable to assess ade- 
quately the state's expert's conclusion that defendant's palm print 
was found a t  the scene of the attack. Defendant also demon- 
strated that, because the victim could not identify her assailant, 
this testimony by the state's expert was crucial to the state's 
ability to identify defendant as the perpetrator of the crimes 
charged against him. Moreover, a t  the hearing on defendant's mo- 
tion before Judge Sitton, defendant showed that, due to his men- 
tal retardation, he had extremely limited communication and 
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reasoning abilities, and thus could provide defense counsel with 
little assistance in making a defense. All of these circumstances 
taken together demonstrate that  defendant would have been "rna- 
terially assisted in the preparation of his defense" had the trial 
court granted his motion. S ta te  v. Penley, 318 N.C. a t  52, 347 S.E. 
2d a t  796. 

The s tate  argues that  defendant's showing did not rise t o  the 
level of specificity demanded by Ake, and our cases decided under 
Ake. I t  asserts  that  the presence of technical scientific evidence 
in the state 's case does not necessarily mandate the appointment 
of a defense expert. We have no quarrel with this general asser- 
tion. The s tate  goes on, however, and suggests that  in order to  
show a "particularized need" for the  assistance of a fingerprint 
expert defendant was required to  present a specific basis for 
questioning the  accuracy of the state's determination that  the 
print found a t  the  scene of the offense matched a print taken 
from defendant. 

The showing suggested by the  s tate  is not required. To re- 
quire as  a condition precedent to  acquiring an appointed finger- 
print expert that  the defendant discredit the state's expert 
testimony stands a t  odds with the  general "threshold" showing of 
need required under our cases. The state's proposed test  would 
demand that  the defendant possess already the expertise of the 
witness sought. A review of our cases in which defendants re- 
quested the  assistance of technical experts reveals that  while the 
threshold showing of specific necessity for the  appointment of 
such an expert is not a light burden, it is not so severe as  to re- 
quire that  a defendant affirmatively discredit the state's expert 
witness before gaining access to  his own. 

In Penley we held the  trial court did not e r r  when it deniied 
defendant's motion for the  appointment of a pathologist to  assist 
him in his defense. S ta te  v. Penley, 318 N.C. a t  51-52, 347 S.E. 2d 
a t  796. We did not require the  defendant, in some fashion, to  clis- 
credit already existing pathological reports. Instead, we required 
only what our post-Ake cases consistently call for: a threshold 
showing of specific necessity. Id. We found that  "the defendant 
arguably made a threshold showing of a specific necessity" but 
went on to  hold that  this need was met through the autopsy re- 
ports already provided by independent experts. Id. 
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The present case differs from Penley in a number of signifi- 
cant ways. In Penley the  report in question was prepared by an 
independent party. Id. a t  52, 347 S.E. 2d a t  796. Here, the assess- 
ment of the fingerprints was made solely by witnesses for the 
state. In Penley the defendant's guilt or innocence did not stand 
or fall with the testimony of the pathologist. Here, the only physi- 
cal evidence placing defendant a t  the scene of the crime was a 
palm print which the state's expert declared matched defend- 
a n t ' ~ . ~  

In Sta te  v. Johnson the defendant requested the assistance of 
a "medical expert" t o  assist in the preparation of his defense. 317 
N.C. a t  199, 344 S.E. 2d a t  778. In his motion requesting a "medi- 
cal expert" defendant merely asserted that  an expert was needed 
to analyze all available information and, possibly, to testify on his 
behalf. We held that the defendant failed to  set  out sufficient 
facts evidencing a specific need for the requested expert. Similar- 
ly, in S ta te  v. Hickey, 317 N.C. a t  467, 346 S.E. 2d a t  653, the 
defendant requested the appointment of an investigator t o  in- 
vestigate the state's key witness. Defendant did not declare why 
she needed to  investigate the state's witness, but we assumed it 
was for the purpose of discovering facts that  could be used to  im- 
peach the witness' testimony. Id. a t  469, 346 S.E. 2d a t  654. We 
held that  the mere general desire t o  discover evidence which 
might be used for impeachment purposes did not satisfy the re- 
quirement that  a defendant demonstrate a threshold showing of 
need. Id. 

The differences between Johnson, Hickey, and the instant 
case are  manifest. In both Johnson and Hickey, the defendants of- 
fered only "undeveloped assertions that  the requested assistance 

- - - 

4. In Ake the Supreme Court. expressed special concern for defendants whose 
guilt a r  innocence hinges on the testimony of the state's experts and who, because 
of their poverty, cannot afford experts of their own. The Court noted " '[tlestimony 
emanating from the depth and scope of specialized knowledge is very impressive to 
a jury. The same testimony from another source can have little effect.' " Ake, 470 
U.S. a t  81, n.7, 84 L.Ed. 2d a t  65, n.7 (quoting F. Bailey & H. Rothblatt, Investiga- 
tion and Preparation of Criminal Cases 5 175 (1970) 1. The Court went on to  note 
that  when, because of lack of funds, a defendant is unable to rebut expert 
testimony with expert assistance of his own, the defendant's chances of persuading 
the jury to reject the expert's conclusions are  "devastated." Id. at  83, 84 L.Ed. 2d 
at  66. See also Moore v. Kemp, 809 F. 2d 702, 744 (11th Cir. 1987) (Johnson, J., 
dissenting). 
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would be helpful." Caldwell v. Mississippi, 472 U.S. 320, 323, n.1, 
86 L.Ed. 2d 231, 236, n.1 (1985). In the present case, defendant 
demonstrated that  the determination of his guilt or innocence 
would hinge largely on the unrebutted testimony of the state's 
fingerprint expert. Defendant requested a fingerprint expert riot 
to  engage in some amorphous fishing expedition, as  in Johnson 
and Hickey, but to  enable him, and ultimately perhaps the ju:ry, 
to  assess more accurately the one item of hard evidence implicat- 
ing him in the crimes charged. Under these circumstances, deny- 
ing defendant the assistance of a fingerprint expert denied him 
"an adequate opportunity t o  present his claims fairly within the 
adversary system." Ross v. Moffitt, 417 U.S. 600, 612, 41 L.Ed. 2d 
341, 352 (1974). 

Finally, we note this case also differs from Penley, Johnson, 
and Hickey in that,  unlike the defendants in those cases, defend- 
ant showed his mental retardation diminished his capacity to (as- 
sist his counsel in his own defense. 

We reaffirm the  holdings of our post-Ake decisions which :re- 
quire that  indigent defendants meet the flexible requirement of a 
threshold showing of specific need for the expert sought. For the 
reasons herein stated, we hold defendant made such a showing in 
this case. 

In summary, we hold that  the hearing courts erred in deny- 
ing defendant's renewed pretrial motion for the appointment of a 
psychiatrist and his pretrial motion for the appointment of a fin- 
gerprint expert. The result is a 

New trial. 

Justice MITCHELL concurring in result. 

I concur in the view that  the  trial court erred in denying the 
defendant's motion for psychiatric assistance in the preparation of 
his defense. Therefore, I also concur in the holding that the de- 
fendant is entitled to  a new trial. 

I disagree, however, with the view that the trial court erred 
by denying the defendant's motion for the appointment of a fin- 
gerprint expert to  assist him in the preparation of his defense. I 
believe the  Court's decision on that issue will require appoint- 
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ment of fingerprint experts t o  assist defendants in almost all 
cases in which fingerprint evidence is introduced by the  State. 
Certainly, it will require the appointment of fingerprint experts 
in all cases where the Sta te  relies upon fingerprint evidence and 
there were no eyewitnesses t o  the crime charged. 

I t  is rather  clear in this case that  the  defendant failed to  
carry his burden under N.C.G.S. 5 78-454 to  show a reasonable 
likelihood that  the appointment of a fingerprint expert would 
materially assist him in the  preparation of his defense or that  
without such help he would not receive a fair trial. See generally 
S ta te  v. Corbett, 307 N.C. 169, 297 S.E. 2d 553 (1982). As a result, 
the Court rightly focuses its attention on the issue of whether the 
appointment of a fingerprint expert was required in this case 
under the holding of Ake v. Oklahoma, 470 U.S. 68, 84 L.Ed. 2d 53 
(1985). Ake dealt with the requirement that  a defendant be pro- 
vided psychiatric assistance when his sanity was likely to  be a 
significant factor in his defense. 470 U.S. a t  82, 84 L.Ed. 2d a t  60. 
Indeed, Ake's entire defense was insanity. The issue of sanity is 
one about which experts can and frequently do disagree, even 
though all experts in the  field have received years of intensive 
and highly specialized and demanding training. I t  was easy in Ake 
for the Supreme Court t o  conclude that  Ake could not properly 
prepare his defense without the assistance of an expert in the 
field of psychiatry. 

The type of "expertise" involved in taking and analyzing 
fingerprints is a far cry from that  employed by psychiatrists or 
many of the other expert witnesses who appear before courts. In- 
deed, this Court has held that  fingerprints taken or "lifted" by a 
non-expert from the scene of a crime or from the defendant a re  
admissible in evidence. S ta te  v. Cadidell, 287 N.C. 266, 215 S.E. 2d 
348 (1975). 

The taking and analysis of fingerprints is largely a mechani- 
cal function, although admittedly one which requires some train- 
ing and experience. Basically, the analysis of fingerprints involves 
comparing the latent print taken from the scene of the  crime with 
a known print of the defendant t o  determine whether there a re  
points of similarity. Once a given number of points of similarity 
a re  observed, the expert draws the conclusion that  the  two prints 
were made by the same person. 
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I t  has been my experience tha t  all of the  s teps involved in 
fingerprint analysis can be readily demonstrated t o  a jury in such 
a manner that  the  jurors a r e  able to  determine for themselves 
whether the points of similarity a re  in fact similar. Likewise, the 
jurors a re  as  capable a s  the  expert of counting the  number of 
points of similarity. There simply is nothing so mysterious or dif- 
ficult about fingerprint analysis and comparison a s  t o  prevent the 
ordinary lay juror from determining whether the  procedure has 
been performed correctly and the  expert has reached the right 
conclusion, once the  technique is explained and pointed out to the  
juror. For  this reason, a defendant can properly defend himself 
against such evidence-if in fact he will ever be able t o  deflend 
himself-by the  simple expedient of thorough cross-examination 
of the State's fingerprint witness. See State v. Corbett ,  307 N.C. 
169, 297 S.E. 2d 553. 

In the  present case, the victim was unable t o  identify the de- 
fendant. However, several neighbors saw the  defendant near the 
victim's house a t  about the time the  crime was committed. Also, 
the  defendant confessed to  the crime, and this confession was ad- 
mitted a t  trial. Although it is possible that  the  confession might 
be rejected a t  the new trial to  which we today decide the  defend- 
ant  is entitled, that  fact situation is not before us in considering 
the  trial court's ruling on the  motion for a fingerprint expert. 
Given the facts of this case a s  it appeared before the  trial court, I 
simply do not believe that  the defendant presented any reason to  
believe that  the  veracity of the  State's fingerprint evidence was 
"likely to  be a significant factor" in his defense within the mean- 
ing of that  phrase a s  used in Ake.  Cf. Caldwell v. Mississippi, 472 
U.S. 320, 323, n.1, 86 L.Ed. 2d 231, 236, n.1 (1985) (denial of finger- 
print and ballistics experts not deprivation of due process where 
the  defendant "offered little more than undeveloped assertions 
that  the requested assistance would be beneficial . . . ."I 

With the  foregoing exception, I concur in the  reasoning of 
the  Court. I concur in the result reached. 

Justice MEYER joins in this concurring opinion. 
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ROSEMARY HUDSON ROBERTS, WIDOW; ROSEMARY HUDSON ROBERTS, 
GUARDIAN AD LITEM OF JESSICA GAY ROBERTS, MINOR DAUGH- 
TER OF TIMOTHY LEE ROBERTS, DECEASED, EMPLOYEE~PLAINTIFFS 
v. BURLINGTON INDUSTRIES, INC., EMPLOYER. AND LUMBERMEN'S 
MUTUAL CASUALTY CO., CARRIER, DEFENDANTS 

No. 387PA87 

(Filed 3 February 1988) 

Master and Servant $3 55.5- workers' compensation-death during emergency as- 
sistance to stranger-injury not arising out of employment 

The death of a furniture designer who was struck by a vehicle as he 
assisted an injured pedestrian who had no connection to the employee's duties 
or his employer's business while returning home from a business trip did not 
arise out of his employment since the designer's acts did not benefit the 
employer to an appreciable extent, and the designer's employment did not in- 
crease the risk that he would be struck by a car while assisting an injured 
stranger with no relation to the employment. 

Justice MARTIN dissenting. 

ON discretionary review pursuant to N.C.G.S. 5 7A-31 of a 
decision of the Court of Appeals reported a t  86 N.C. App. 126, 356 
S.E. 2d 794 (19871, which reversed an opinion and award of the 
North Carolina Industrial Commission that  denied plaintiffs' claim 
for workers' compensation. Heard in the Supreme Court 8 
December 1987. 

McNairy, Clifford, Clendenin & Parks, b y  Harry H. 
Clendenin, 111, for plaintifff-appellees. 

Smi th  Helms Mulliss & Moore, by J. Donald Cowan, Jr., and 
Caroline H. Wyat t ,  for defendant-appellants. 

WHICHARD, Justice. 

Decedent employee, while returning home from a business 
trip, was struck by a car and killed as  he assisted an injured 
pedestrian who had no connection to the  employee's duties or his 
employer's business. The issue is whether his death arose out of 
the employment and thus was compensable under the Workers' 
Compensation Act, N.C.G.S. 5 97-1 et seq. We hold that  it did not. 

Decedent, Timothy Lee Roberts, was employed by defendant 
Burlington Industries, Inc. (Burlington) as  a furniture designer in 
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i ts Furniture Division in Lexington. Burlington sells furniture ex- 
clusively t o  retailers; decedent's duties thus did not include ;my 
contact with t he  general public. He did, however, make occasio~nal 
visits to  retail furniture stores t o  inspect displayed furniture, 

On 18 November 1982, decedent drove his private car from 
his home in Thomasville t o  the  Greensboro Regional Airport. He 
met four other Burlington employees there, and they made a busi- 
ness t r ip  t o  Burlington's plant in Robbinsville, North Caroliina. 
They returned t o  Greensboro a t  5:30 p.m. and left t he  airport 
around 5:45 p.m. in separate cars. 

The record contains no evidence of decedent's activities dlur- 
ing the  next hour and a half. The parties stipulated tha t  Burling- 
ton sold furniture t o  two retail stores located near the  scene of 
the  accident. On the  date in question both stores were open from 
5:45 p.m. to  7:30 p.m., and both were displaying Burlington's fur- 
niture. 

A t  approximately 7:30 p.m., decedent drove down the  en- 
trance ramp toward 1-85 South a t  the  Holden Road Exit in 
Greensboro. Moments before he arrived, a car had struck; a 
pedestrian who was walking down the  ramp. David Smith was .the 
first person to  arrive a t  the  scene. Decedent also stopped and of- 
fered t o  assist by contacting the  authorities. He left the  scene, 
notified the  Highway Patrol, and returned in five t o  eight 
minutes. 

Decedent then suggested tha t  Smith move up the  ramp t o  
warn oncoming traffic. Decedent positioned himself near the  
pedestrian's body in order t o  direct cars away from it. While 
standing near the  pedestrian's body, he was struck by a car. He 
died a t  the  scene from the  injuries thereby sustained. 

Decedent's benevolent acts received some attention from the  
media. At  least six newspapers and an industry magazine 
reported his tragic death. Three of these publications mentioned 
that  decedent was employed by Burlington. 

Decedent's widow and daughter brought this action seeking 
workers' compensation death benefits. Deputy Commissioner Shu- 
ping found that  decedent was returning home by his normal route 
from a business t r ip  and that  the  accident thus occurred in the  
course of the  employment. He concluded, however, that  the  ac- 



IN THE SUPREME COURT 

Roberts v. Burlington Industries 

cident did not arise out of the  employment, and he thus denied 
compensation. He based this conclusion on the  following "findings 
of fact": 

2. Decedent's untimely death, however, did not arise out 
of the  same employment; but rather,  arose from the  entirely 
voluntary-albeit undisputedly commendable, humanitarian 
act of a good citizen and [Slamaritan in stopping t o  render 
assistance to  an apparent total stranger and had absolutely 
no rational relationship t o  his duties as  a furniture designer 
for defendant-employer nor was said employer, which only 
sold its furniture directly t o  retail outlets rather  than t o  in- 
dividual members of t he  public, to  any extent  appreciably 
benefited thereby whether directly or  indirectly. 

3. As a furniture designer decedent was primarily in- 
volved in the production, rather  than the sales, end of 
defendant-employer[']s business which obviously did not re- 
quire that  he at tempt to  develop and foster the  same per- 
sonal contacts with potential customers a s  would have 
members of its sales force and, even then, such customers 
were not individual members of the  public a t  large; but 
rather,  representatives of t he  retail outlets t o  whom i t  ex- 
clusively sold furniture who would themselves not ordinarily 
have any direct personal contact with decedent. In any 
regard there  is no evidence that  the  particular individual 
that  decedent attempted t o  aid, who was himself an apparent 
total stranger, was a customer of defendant-Burlington In- 
dustries and based not only upon the  above-described nature 
of its ordinary customers, but that  the  same [individual] was 
financially destitute, it can be reasonably inferred that  he 
was not then, had never been nor would likely . . . be a 
customer thereof. There was similarly absolutely no evidence 
of record that  the  defendant-employer either directed or en- 
couraged i ts  employees to  assist members of the  general pub- 
lic tha t  they encountered in distress or to  otherwise take any 
direct action towards members of the general public so a s  to  
foster good will and thereby its business interest. A t  the  
time of stopping to  assist [the individual], decedent was driv- 
ing his own vehicle, a s  opposed to  one of t he  defendant- 



N.C.] IN THE SUPREME COURT 353 

Roberts v. Burlington Industries 

employer[']s which could be specifically identified as  such and 
him as  an employee thereof [who] ha[d] stopped to  render aid 
a t  any accident scene by a member of the general public 
passing; but rather,  unless someone had specifically asked 
him the  nature of his employment or he had otherwise 
volunteered it, decedent's heroic act would have likely re- 
mained one of [an] [anonymous] stranger had he not bleen 
tragically killed, as  a result of which he was identified in 
some, but not all, the stipulated newspaper article[s] as an 
employee of defendant-Burlington Industries; however, in the 
opinion of the  undersigned, any resulting good will toward 
defendant-employer is too remote and immeasur[able] for his 
actions on this occasion to  be considered of any apprecia.ble, 
even indirect, benefit t o  said employer. Whether as  a matter 
of public policy decedent should recover under the Workers' 
Compensation Act in order to  foster similar acts of good 
[S]amarit[an]ism is beyond the Industrial Commission's 
authority t o  grant. 

Plaintiffs appealed to  the  full Commission, which adopted a s  
i ts  own the Deputy Commissioner's opinion and award. The Com- 
mission majority summarized its position by stating: 

In our opinion, the activity in which the employee was en- 
gaged a t  the time of death was a risk to which members of 
the  general public a re  equally exposed outside of the employ- 
ment. 

The risk was not created by the  employment or a natural 
part of his employment as  a furniture designer. 

Commissioner Clay dissented. 

Plaintiffs then appealed to  the  Court of Appeals. The Clourt 
of Appeals held that  the injury did arise out of the  empl~ym~ent ,  
and accordingly it reversed the Commission. Roberts v. Burling- 
ton Industries, 86 N.C. App. 126, 356 S.E. 2d 794 (19871. I t  
acknowledged a long line of cases which hold that  a compensable 
injury cannot result from a risk "to which the employee would 
have been equally exposed apart  from the employment." Roberts 
v. Burlington Industries, 86 N.C. App. a t  135, 356 S.E. 2d a t  800. 
I t  "found," however, that  the hazard encountered by decedent 



354 IN THE SUPREME COURT [321 

Roberts v. Burlington Industries 

was not one to which the  general public was equally exposed. Id 
a t  136, 356 S.E. 2d a t  800. The selfless nature of decedent's act, 
the  court stated, made it "not something generally done by all." 
Id. By taking affirmative humanitarian action, decedent willingly 
exposed himself t o  "hazards to  which the general public is [not] 
equally exposed." Id Moreover, the publicity surrounding dece- 
dent's benevolent acts benefited his employer "by increasing the 
employer's good will." Id a t  133, 356 S.E. 2d a t  798. The court 
also noted that  its holding would encourage humanitarian acts 
and thus benefit employers. Id a t  136, 356 S.E. 2d a t  800. 

An opinion and award of the Industrial Commission will only 
be disturbed upon the  basis of a patent legal error. Hoffman v. 
Truck Lines, Inc., 306 N.C. 502, 505, 293 S.E. 2d 807, 809 (1982). 
The legal error  asserted here relates to the  requirement that  for 
a death by injury to  be compensable under the Workers' Compen- 
sation Act, it must arise out of and in the course of the  employ- 
ment. N.C.G.S. $j 97-2(6), (10) (1985). "Whether an injury arose out 
of and in the course of employment is a mixed question of law and 
fact, and where there is evidence to  support the  Commissioner's 
findings in this regard, we are  bound by those findings." Hoffman 
v. Truck Lines, Inc., 306 N.C. a t  506, 293 S.E. 2d a t  809-10, 
quoting Barham v. Food World 300 N.C. 329,331,266 S.E. 2d 676, 
678 (1980). 

As used in the Workers' Compensation Act, the phrase "aris- 
ing out of the employment" refers to the origin or  cause of the 
accidental injury, while the  words "in the course of the employ- 
ment" refer t o  the time, place, and circumstances under which an 
accidental injury occurs. Bartlett  v. Duke University, 284 N.C. 
230, 233, 200 S.E. 2d 193, 194-95 (1973); Robbins v. Nicholson, 281 
N.C. 234, 238, 188 S.E. 2d 350, 353 (1972). While often interrelated, 
the concepts of "arising out o f '  and "in the  course o f '  the  employ- 
ment a re  distinct requirements, and a claimant must establish 
both to  receive compensation. Hoyle v. Isenhour Brick and Tile 
Co., 306 N.C. 248, 251, 293 S.E. 2d 196, 198 (1982). 

The Deputy Commissioner concluded that  decedent's death 
by injury arose in the course of his employment, and the full Com- 
mission adopted his conclusion. Burlington does not dispute this 
conclusion. Whether the "arising out of the employment" require- 
ment has been met thus is the  only issue presented. 
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To determine whether an injury or  death by accident arose 
out of t he  employment, "it is necessary t o  examine t he  findings of 
specific crucial facts." P e r r y  v. Bakeries Co., 262 N.C. 272, 274, 
136 S.E. 2d 643, 645 (1964). The basic question is whether t he  
employment was a contributing cause of the injury. See Allred v. 
Allred-Gardner, Inc., 253 N.C. 554, 557, 117 S.E. 2d 476, 479 (1960). 

An injury t o  an employee while he is performing acts for the  
benefit of third persons does not arise out of the  employment 
unless the  acts benefit the  employer to  an appreciable extent. 
Lewis  v. Tobacco Co., 260 N.C. 410, 412, 132 S.E. 2d 877, 880 
(1963). "Basically, whether [a] claim is compensable turns upon 
whether t he  employee acts for t he  benefit of his employer to  any 
appreciable extent  or  whether t he  employee acts solely for his 
own benefit or  purpose or  that  of a third person." Guest v. Iron & 
Metal Co., 241 N.C. 448, 452, 85 S.E. 2d 596, 600 (19551.' However, 
"[ilf the  ultimate effect of claimant's helping others is t o  advance 
his own employer's work, . . . i t  should not matter whether the 
immediate beneficiary of the  helpful activity is a . . . complete 
stranger." Id., quoting 1A A. Larson, The L a w  of Workmen's 
Compensation 5 27.21. 

The record here contains no evidence that  anyone other than 
decedent involved in the  events surrounding his accidental death 
had any connection to  Burlington. So far as this record reveals, 
decedent acted solely for the  benefit of a third party. We thus 
hold that  his death did not arise out of the employment. See 
Lewis  v. Tobacco Co., 260 N.C. a t  412, 132 S.E. 2d a t  880. 

The Court of Appeals found a benefit t o  the  employer in the 
fact that  several newspapers and a t rade magazine publicized 
decedent's benevolent acts and referred to his Burlington aflilia- 
tion. I t  admitted, however, that  "the record does not show any 
direct benefit t o  Burlington from [decedent's] action . . . ." 
Roberts v. Burlington Industries, 86 N.C. App. a t  133, 356 S.E:. 2d 
a t  799. I t s  conclusion tha t  "the good will of Burlington can 'only 
have been benefited by having [decedent] in its employment,"' id. ,  
thus is purely speculative and cannot serve as  the  basis for a 

1. The Court in Guest faced both the  "arising out  o f '  and the  "in the  c'ourse 
o f '  requirements. Since i t  upheld an award of compensation by applying the  quoted 
test ,  it  necessarily found that  the  injury arose out of the  employment. 
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holding tha t  t he  appreciable benefit t o  t h e  employer tes t  was 
met. 

Plaintiffs' reliance upon Guest v. Iron & Metal Co., 241 N.C. 
448, 85 S.E. 2d 596, is misplaced. In Guest we also addressed the  
compensability of an injury suffered by an employee while assist- 
ing a stranger. Pursuant t o  his employer's instructions, the  em- 
ployee in that  case drove t o  the  Greensboro Airport to  fix a pair 
of flat t ires on a truck. After replacing the  inner tubes, he and a 
fellow employee located a filling station where they asked the  
operator for some "free air" to  inflate the  tires. The operator 
agreed, but while t he  employees were filling the  first t i re  he 
asked them to  help push a customer's stalled car. They complied 
with the request, and while they were pushing the  car onto the  
highway an approaching car struck and severely injured the  
claimant-employee. Guest, 241 N.C. a t  450, 85 S.E. 2d a t  598. We 
upheld the  Commission's award of compensation, explaining: 

Plaintiff and his co-employee were not customers. They 
asked for and received permission to  ge t  free air. The 
assistance extended by the  filling station operator was for 
the  benefit of their employer. In turn,  the  filling station 
operator requested plaintiffs aid in pushing off and star t ing 
his customer's car, then blocking access t o  his gas pumps. 
Reciprocal courtesies and assistance were requested and ex- 
tended. . . . I t  is noteworthy that  plaintiff, when he respond- 
ed to  the  filling station operator's request for assistance, had 
not received the assistance needed t o  enable him t o  complete 
his service to  his employer. Plaintiff had reasonable grounds 
to  apprehend that  his refusal to  render the  assistance re- 
quested of him might well have resulted in like refusal by the  
filling station operator. 

Id. a t  453, 85 S.E. 2d a t  600. 

The exchange of reciprocal assistance was t he  key t o  the  
holding in Guest. The injured employee there did not offer a 
gratuitous favor; rather,  he had reason to  believe tha t  the  con- 
tinued use of the  air hose t o  complete his mission for his employ- 
e r  was contingent upon an affirmative response t o  the  station 
operator's request. Here, by contrast, defendant's offer of aid was 
prompted purely by humanitarian concern for an injured man's 
welfare. There was no conceivable quid pro quo of possible 
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benefit t o  the  employer. Since decedent's sole purpose here was 
t o  assist a s t ranger  in distress, Guest is clearly distinguishable, 
and t he  "reciprocal courtesies" analysis does not apply.2 

The Court in Guest reserved for "an appropriate fact aitua- 
tion" the  question of "whether an injury is compensable when an 
employee, a motorist, then in course of his employment, renders 
'a courtesy of t he  road' t o  another motorist then in need of aid." 
Guest,  241 N.C. a t  454, 85 S.E. 2d a t  601. In dicta, i t  stated that  
"[tlhe facts of [Guest] a re  distinguishable from cases where the act 
of t he  employee, characterized as  'chivalric,' or  'an errand of mer- 
cy,' or  ' the act of a good Samaritan,' is wholly unrelated t o  t he  
employment." Id. a t  454-55, 85 S.E. 2d a t  601. The implication 
from the  dicta and the  authority cited, Sichtemnan v. K e n t  Stor- 
age Co., 217 Mich. 364, 186 N.W. 498 (1922), is tha t  in such cases 
the  injury is noncompensable. 

The "appropriate fact situation" anticipated in Guest is 
presented here. Decedent's benevolent acts were a pure "coui-tesy 
of t he  road" and bore no relation t o  his employer's interests. We 
now hold tha t  such purely altruistic actions, with no actual bene- 
fit t o  the  employer, do not arise out of the  employment. For sup- 
porting authority from other jurisdictions, see t he  following: 
Comeau v. Maine Coastal Services,  449 A. 2d 362 (Me. 1.982); 
Sichtemnan v. K e n t  Storage Co., 217 Mich. 364, 186 N.W. 498 

2. A subsequent Court of Appeals decision relied on Guest  and, like Guest ,  il- 
lustrates proper application of the  employer benefit test. In Lewis  v. Insurance Co., 
20 N.C. App. 247, 201 S.E. 2d 228 (19731, the  employee insurance salesman st,opped 
on the  highway t o  help a policyholder who had run out  of gas. While at tempting t o  
re-enter his car, he was struck by another car. Lewis ,  20 N.C. App. a t  24840, 201 
S.E. 2d a t  229-30. The court relied upon the  employer benefit rule a s  s tated in 
Guest  in affirming an award of compensation. Id. a t  250, 201 S.E. 2d a t  230. As  an 
insurance salesman and collector, the  employee was engaged in an "intensely per- 
sonalized calling" which required frequent contact with his policyholders. "In a real 
sense, he was the  insurance company a s  far a s  [the policyholders] were concerned, 
and any action on his par t  which built goodwill for him a t  the  same t ime fostered 
goodwill for his employer." Id. a t  250-51, 201 S.E. 2d a t  230-31. Moreover, Ile had 
called on the  policyholder the night before t h e  accident, and during his visit he had 
begun negotiations to  sell a policy t o  another family member. Thus,  his actions also 
tended t o  promote the  consummation of a specific sale. The court concluded tha t  
the  employee acted for the  benefit of his employer to  a "substantial extent" and 
held tha t  his accident was compensable. Id. a t  250-51, 201 S.E. 2d a t  230. 

Unlike the  employee there,  decedent here encountered a situation which had 
absolutely no connection to  his employment. 
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(1922); Weidenbach v. Miller, 237 Minn. 278, 55 N.W. 2d 289 (1952); 
White v. Milk Producers, Inc., 496 P. 2d 1172 (Okla. 1972); Marby 
Const. Co. v. Mewitt,  200 Okla. 560, 198 P. 2d 217 (1948); Lennon 
Company v. Ridge, 219 Tenn. 623, 412 S.W. 2d 638 (1967). See also 
99 C.J .S., Workmen's Compensation 5 224 (1958). 

A t  times this Court has applied an "increased risk" analysis 
in determining whether the "arising out of the employment" re- 
quirement has been met. See Gallimore v. Marilyn's Shoes, 292 
N.C. 399, 233 S.E. 2d 529 (1977); Bartlett  v. Duke University, 284 
N.C. 230, 200 S.E. 2d 193 (1973); Robbins v. Nicholson, 281 N.C. 
234, 188 S.E. 2d 350 (1972); Bell v. Dewey Bros., 236 N.C. 280, 72 
S.E. 2d 680 (1952). Under this approach, the injury arises out of 
the employment if a risk to which the employee was exposed be- 
cause of the nature of the employment was a contributing proxi- 
mate cause of the injury, and one to  which the employee would 
not have been equally exposed apart  from the employment. "[The] 
causative danger must be peculiar t o  the work and not common to 
the neighborhood." Gallimore v. Marilyn's Shoes, 292 N.C. a t  404, 
233 S.E. 2d a t  532, quoting Harden v. Furniture Co., 199 N.C. 733, 
735, 155 S.E. 728, 730 (1930); see also Bartlett  v. Duke University, 
284 N.C. a t  233, 200 S.E. 2d a t  195. 

Application of the increased risk test  here would not render 
decedent's demise compensable. Decedent's employment did not 
increase the risk that  he would be struck by a car while shielding 
an injured stranger with no relation to the employment. The risk 
was common to  the neighborhood, not peculiar t o  the work. 

One ground for the Court of Appeals' opinion was application 
of the "positional risk" doctrine, which holds that  "[aln injury 
arises out of the employment if it would not have occurred but for 
the fact that  the conditions and obligations of employment placed 
claimant in the position where he was injured." 1 A. Larson, The 
Law of Workmen's Compensation Ej 6.50 (1984). The court noted 
that "the conditions and obligations of [decedent's] employment 
put him in the position where he was killed." Roberts v. Bur- 
lington Industries, 86 N.C. App. a t  134, 356 S.E. 2d a t  799. 

This Court, however, has never applied the "positional risk" 
doctrine to "benefit of third party" cases; rather, it has main- 
tained the "employer benefit" approach. In Bartlett  v. Duke 
University, we noted a Minnesota case in which the court held 
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that  "an injury arises out of t he  employment if, after t he  event, i t  
can be seen tha t  the  injury has its source in circumstances in 
which the  employee's employment placed him." Bartlett ,  284 N.C. 
a t  235, 200 S.E. 2d a t  196, quoting Snyder  v. General Pape r  Co., 
277 Minn. 376, 383, 152 N.W. 2d 743, 748 (1967). We stated: "This 
broad generality is not the  law in this jurisdiction." Bartlett  v. 
Duke University, 284 N.C. a t  235, 200 S.E. 2d a t  196. Similarly, 
we have said tha t  the  employment may provide "a convenient op- 
portunity" for t he  injury or  death by accident without providing 
the  cause. Robbins v. Nicholson, 281 N.C. a t  240, 188 S.E. 2d a t  
354. 

We have held that  when an employee's duties require him to  
travel, t he  hazards of the  journey a r e  risks of the  employment. 
Hinkle v. Lexington, 239 N.C. 105, 79 S.E. 2d 220 (1953). We have 
also stated tha t  "an injury caused by a highway accident is com- 
pensable if the  employee a t  the  time of t he  accident is acting in 
the  course of his employment and in the performance of some 
duty incident thereto." Hardy v. Small, 246 N.C. 581, 585, 99 S.E. 

a Ion 2d 862, 866 (1957). In Bartlett ,  however, we denied compens t '  
for a choking death that  occurred while the  employee was eating 
out with a friend during a business trip. We explained that  "eat- 
ing is not peculiar t o  traveling" and that  cases involving injuries 
sustained while "walking or  riding from [a] hotel to  a restaurant,  
while eating on the  employer's premises, or which result from 
eating tainted food at a place where the  employer required [an 
employee] t o  eat,  a re  not pertinent . . . ." Bartlett ,  284 N.C. a t  
234-35, 200 S.E. 2d a t  196. Here, the required travel merely placed 
decedent in a position t o  seize the  opportunity t o  rescue the in- 
jured pedestrian. His decision t o  render aid created the  danger; 
the  risk was not a hazard of the  journey. 

The Workers' Compensation Act "should be liberally con- 
strued t o  the end that  the  benefits thereof should not be denied 
upon technical, narrow and strict interpretation"; however, "the 
rule of liberal construction cannot be employed t o  attribute t o  a 
provision of the  act a meaning foreign t o  the  plain and un- 
mistakable words in which it  is couched." Guest v. Iron & i l h t a l  
Co., 241 N.C. a t  452, 85 S.E. 2d a t  599, quoting Johnson v. Hosiery 
Co., 199 N.C. 38, 40, 153 S.E. 591, 593 (1930) and Henry v. Leath- 
e r  Co., 231 N.C. 477, 480, 57 S.E. 2d 760, 762-63 (1950). The Act 
was not intended to establish general insurance benefits. Pe r ry  v. 
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Bakeries Co., 262 N.C. a t  276, 136 S.E. 2d a t  647, quoting Duncan 
v. Charlotte, 234 N.C. 86, 91, 66 S.E. 2d 22, 25 (1951). To grant 
compensation here would effectively remove the  "arising out of 
the employment" requirement from the Act. See Bartlett  v. Duke 
University, 284 N.C. a t  235, 200 S.E. 2d a t  196, citing Snyder v. 
General Pape r  Co., 277 Minn. a t  393, 152 N.W. 2d a t  754 (Peter- 
son, J., dissenting). 

Accordingly, the  decision of the  Court of Appeals is reversed. 
The cause is remanded to  that  court with directions that  it re- 
mand to  the  Industrial commission for reinstatement of its opin- 
ion and award denying compensation. 

Reversed and remanded. 

Justice MARTIN dissenting. 

Believing as I do that  the  law of North Carolina requires a 
conclusion that  the death of Timothy Roberts arose out of his 
employment with Burlington Industries, I dissent from the hold- 
ing of the  majority t o  t he  contrary. 

In determining whether a death by accident arose out of the  
employment, the basic question is whether the  employment was a 
contributing cause of the  injury. In this case the  decision of the  
Court of Appeals finding that  the death did arise out of the  em- 
ployment can be supported upon two theories. 

In Guest v. Iron 6 Metal Co., 241 N.C. 448, 85 S.E. 2d 596 
(19551, this Court held tha t  if the  acts of t he  employee benefit his 
employer t o  any appreciable extent,  then the  injury or death is 
compensable. "Appreciable" means "noticeable." The American 
Heritage Dictionary 64 (1980). I t  is not necessary tha t  the  benefit 
be measured in dollars or cents or  by other quantitative methods. 
In our case, the  assistance of Timothy Roberts to Mr. Winters, 
the man previously struck by an automobile, was related to  his 
employment because Burlington Industries was benefited to  an 
appreciable extent. The actions of Mr. Roberts, in which he tried 
to save the life of a stranger injured on the highway, benefited 
Burlington Industries by increasing the  employer's goodwill. 
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To me, it is indisputable tha t  Burlington's goodwill was 
benefited by the  tragic events in question. This is demonstrated 
by the  local and regional newspapers that  carried the story. 

The Lexington Dispatch printed: 

A designer for Burlington Furniture in Lexington was 
killed on rain-slick Interstate  85 Thursday night after he 
stopped to  direct traffic around the  body of a pedestrian who 
had been fatally injured moments before. 

John Buckner, division personnel manager a t  Burlin,gton, 
said this morning that  Roberts had worked as  a furniture de- 
signer for Burlington since July. "It is going to  be a tragic 
loss for us. I just do not know the  facts a t  this time . . . we 
are  trying t o  gather facts a t  this time." 

The Thomasville newspaper printed: "Roberts was a graduate of 
Fieldale-Collinsville High School and Kendall School of Design in 
Grand Rapids, Mich. He was employed a s  a furniture designer 
with Burlington Industries." Similar articles appeared in the  
Greensboro Daily News, the  Greensboro Record, and the  High 
Point Enterprise. 

Also, in the  December issue of Furniture Today, an article 
appeared concerning this accident which stated: "A 29-year-old 
staff designer for Burlington Furniture in Lexington, N.C., in the 
act of being a good Samaritan, was struck and killed as  he at- 
tempted t o  aid a man lying on a busy interstate highway." The 
article was of three columns and contained a headline stahing, 
BURLINGTON'S TIM ROBERTS [-I DESIGNER KILLED WHILE AIDING 
HURT MAN. Furniture Today is a t rade publication generally cir- 
culated throughout the  furniture industry. The majority's holding 
that  these articles a re  too remote and too immeasurable to  result 
in any benefit t o  Burlington is simply unsupported by this record. 
The goodwill of Burlington can only have been benefited by the 
publications presenting its employee in heroic proportions to  the 
public and to  the  furniture industry. 

Under this theory, where a claimant's employment places him 
in a position of risk, injuries arising therefrom are  compensable. 
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This is sometimes referred to  by the scholars in workers' compen- 
sation a s  the  positional risk doctrine. 1 A. Larson, The Law of 
Workmen's Compensation 5 6.50 (1985). The United States  Su- 
preme Court, in reviewing an award under the Longshoremen's 
and Harbor Workers' Compensation Act, adopted the view that  
where injuries a re  sustained during acts in emergency, they are  
compensable if the employment places the  employee in the emer- 
gency. O'Leary v. Brown-Pacific-Maxon, 340 U.S. 504,95 L.Ed. 483 
(1951). The employee in O'Leary was waiting for his employer's 
bus to take him from the  work area when he saw or heard two 
men standing on the reefs beyond a channel off the coast of Guam 
signaling for help. He plunged into the water in an effort to  swim 
the channel t o  rescue the  two men but was overcome by the  cur- 
rent  and drowned. The Court approved the  awarding of benefits, 
holding that  the death arose out of the employment. The Court 
stated that  workers' compensation is not confined by common law 
concepts of the scope of employment. The Court further held that  
a reasonable rescue attempt may be one of the  risks of the  em- 
ployment and so covered by the Act. .I find O'Leary to be a very 
convincing case in support of the claimant's argument in our case. 

The employee a t  risk theory is no stranger to the law of 
North Carolina on workers' compensation. I t  was relied upon by 
the Court of Appeals in Felton v. Hospital Guild, 57 N.C. App. 33, 
291 S.E. 2d 158, aff'd p e r  curium without precedential value, 307 
N.C. 121, 296 S.E. 2d 297 (1982). See Powers v. Lady's Funeral  
Home, 57 N.C. App. 25, 290 S.E. 2d 720 (Martin, J., dissenting), 
rev'd & remanded, 306 N.C. 728, 295 S.E. 2d 473 (1982). In Pi t t -  
man v. Twin City Laundry, 61 N.C. App. 468, 300 S.E. 2d 899 
(19831, the court held that  for an accident to "arise out of' the 
employment, it is necessary that  the conditions or  obligations of 
the employment put the employee in the position or a t  the place 
where the accident occurs. See 1 A. Larson, The Law of 
Workmen's Compensation 5 6.50. See also White v. Battleground 
Veterinary Hosp., 62 N.C. App. 720, 303 S.E. 2d 547, disc. rev. 
denied, 309 N.C. 325, 307 S.E. 2d 170 (1983). This Court in Robbins 
v. Nicholson, 281 N.C. 234, 188 S.E. 2d 350 (19721, held that  t o  be 
compensable the accident need not have been foreseen or ex- 
pected, but after the event it must appear t o  have had its origin 
in a risk connected with the employment and to  have flowed from 
that source as  a rational consequence. See also Harden v. Fur-  



N.C.] IN THE SUPREME COURT 363 

Roberts v. Burlington Industries 

niture Co., 199 N.C. 733, 155 S.E. 728 (1930). So, contrary t o  t he  
majority's intimation, this theory has long been a part  of workers' 
compensation law in North Carolina. 

In  applying t he  test  t o  this case, it is clear tha t  t he  condi- 
tions and obligations of Mr. Roberts' employment put him in the  
position where he was killed. He was required by his employment 
with Burlington t o  visit a furniture plant in Asheville, and t o  do 
so he had t o  fly from Greensboro t o  Asheville. He was required t o  
drive himself t o  and from the  airport. I t  was while he was on his 
way home tha t  he encountered Mr. Winters, a stranger,  in a dan- 
gerous position on the  highway which required assistance from 
others. Mr. Roberts was killed in providing tha t  assistance. 

I t  is clear tha t  an emergency existed and that  Mr. Roberts 
perceived the  situation to  be an emergency. 

Justice Cardozo made t he  famous pronouncement which is ap- 
plicable t o  this case. "Danger invites rescue. The cry of distress is 
the  summons t o  relief." Wagner v. International Ry.  Co., 232 N.Y. 
176, 180, 133 N.E. 437, 437 (1921). Here the  act of Tim Roberts in 
going t o  t he  rescue of Mr. Winters was t he  child of the  occasion. 
Clearly Mr. Roberts' presence and actions were a result of his em- 
ployment placing him in t he  position of risk. I have no quarrel 
with Bartlett v. Duke University, 284 N.C. 230, 200 S.E. 2d, 193 
(19731, relied upon by t he  majority, or cases of similar import. 
Bartlett and other such cases do not deal with situations where 
the  claimant is injured by a risk not shared by the  general public. 
Any member of the  genera1 public is likely t o  choke on a pie'ce of 
meat or be bitten by a dog or injured by a criminal. These a re  all 
hazards common to  the general public. However, Mr. Roberts' act 
was not a hazard common to  the  general public. His action was an 
affirmative act responding t o  the  danger existing with respect to  
Mr. Winters. The very fact that  t he  claimant's employment placed 
him a t  the  place and under the  conditions which caused him to  
respond to  the  emergency situation differentiates the case from 
those such as  Bartlett. Here, Roberts' employment placed him a t  
the  scene of t he  dangerous emergency that  invited rescue by him, 
which led t o  his death. 

This Court has often held tha t  when an employee's duties re- 
quire him to  travel, the  hazards of the  journey a re  risks of the  
employment. E.g., Hinkle v. Lexington, 239 N.C. 105, 79 S.E. 2d 
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220 (1953). Such is the case here. The majority's aberrant state- 
ment that  Mr. Roberts' decision to  render aid created the danger 
is contrary not only t o  law but t o  the  facts and t o  human nature. 
The facts a re  that  Mr. Winters had previously been struck by an 
automobile and was lying on the highway. The danger was that  
another vehicle might strike Winters a s  he lay on the highway 
and further injure him or perhaps even cause injuries t o  the  oc- 
cupants of such other automobile. That is the  dangerous situation 
which Mr. Roberts faced and which in the conduct of human af- 
fairs cried out t o  him for rescue. The law recognizes these reac- 
tions of the human mind in tracing conduct t o  its consequences. 
Mr. Roberts' reaction was a normal reaction; he did what was nat- 
ural and probable. The risk that  Mr. Roberts might be faced with 
such a danger on his return home while about his employer's busi- 
ness was a hazard of the  journey and is compensable. Id. 

Allowing recovery in cases such as this supports a sound 
public policy that  encourages employees to undertake "good Sa- 
maritan" acts of humanitarianism desirable in any enlightened 
society. Luke 10:30-36. Such a holding is also in accord with the  
principle of liberal construction of the Workers' Compensation 
Act that  benefits should not be denied upon technical, narrow, 
and strict interpretation, Henry v. Leather  Co., 231 N.C. 477, 57 
S.E. 2d 760 (1950), and with the  following decisions: O'Leary v. 
Brown-Pacific-Maxon, 340 U.S. 504, 95 L.Ed. 483; Food Products 
Corp. v. Indus. Com'n, 129 Ariz. 208, 630 P. 2d 31 (Ct. App. 1981); 
D'Angeli's Case, 369 Mass. 812, 343 N.E. 2d 368 (1976); Big "2" 
Engine Rebuilders v. Freeman, 379 So. 2d 888 (Miss. 1980). See 
also 1 A. Larson, The Law of Workmen's Compensation 5 28.23 
(1985). I vote t o  affirm the Court of Appeals. 

STATE OF NORTH CAROLINA V. WILLIAM FRANK POWELL 

No. 375A86 

(Filed 3 February 1988) 

1. Criminal Law 8 66.14- impermissibly suggestive pretrial identification pro- 
cedures - identification at trial of independent origin 

The trial court in a prosecution for first degree rape, first degree sex of- 
fense, and crime against nature did not er r  by admitting the victim's in-court 
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identification of defendant even though the prosecuting witness first saw de- 
fendant a t  a one-man showup in a parking lot at  2:00 a.m.; a detective s,ubse- 
quently showed the prosecuting witness a photographic lineup which contained 
a year-old photograph of defendant; when the witness could not make a posi- 
tive identification from that lineup, the detective put in a picture of defendant 
taken that day; and, when the victim still could not identify the defendant., the 
detective again arranged a one-man showup. The superior court found that the 
victim's in-court identification of defendant was of independent origin and un- 
tainted by illegal pretrial procedures based on evidence that  the witness: had 
ample opportunity to observe the person as he committed the crime, that she 
paid attention to  him, and that she was able to describe him to  officers. 

2. Criminal Law 1 181.2- motion for appropriate relief-newly-discovered evi- 
dence -lack of due diligence 

The trial court in a prosecution for rape, first degree sex offense, and 
crime against nature did not er r  by denying defendant's motion for appropri- 
a te  relief based on newly-discovered evidence where the evidence showed that 
the defendant knew of the new evidence during the trial and the superior 
court concluded that defendant did not act with due diligence in seeking that  
witness. N.C.G.S. 5 15A-l415(b)(6). 

3. Constitutional Law 1 34 - mistrial -no double jeopardy 
The trial court in a prosecution for rape, first degree sex offense, and 

crime against nature, did not er r  by denying defendant's motion to dismiss on 
a plea of former jeopardy where the defendant had made the motion for a mis- 
trial in his former trial. 

Justice FRYE dissenting. 

Chief Justice EXUM joins in the dissenting opinion. 

APPEAL by defendant from a life sentence imposed by Til- 
lery,  J., a t  the 13 January 1986 Criminal Session of Supe.rior 
Court, DARE County. Heard in the  Supreme Court 11 December 
1986. 

The defendant was charged with first degree rape, first 
degree sex offense, and a crime against nature. He was tried1 on 
these charges in September 1985 in a trial which ended in a mis- 
trial. He was tried a second time in January 1986. At  the  end of 
the State's evidence the court allowed a motion to  dismiss the  
charge of crime against nature. The jury found the defendant 
guilty of first degree rape and not guilty of first degree sex of- 
fense. The defendant appealed from the  imposition of a life aen- 
tence. 
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Lacy H. Thornburg, At torney General, by  Francis W. 
Crawley, Assistant At torney General, for the State.  

G. Irwin Aldridge for defendant appellant. 

WEBB, Justice. 

The defendant has brought forward three assignments of er- 
ror pursuant to Rule 28(b)(5), Rules of Appellate Procedure and 
supported them by reason and authority. We shall consider these 
three assignments of error. 

[I] The defendant's first assignment of error deals with the iden- 
tification testimony of the prosecuting witness. The defendant ob- 
jected to  this testimony and a voir dire hearing out of the  
presence of the  jury was held. The prosecuting witness testified 
that on 17 August 1982 she was staying a t  a cottage in Kitty 
Hawk, North Carolina. She arose early that  morning and went t o  
the beach a t  approximately 5:10 a.m. t o  watch the sun rise. She 
sat  on the beach for five to  ten minutes a t  which time she saw a 
man approaching. The man came to  her and asked if she had a 
cigarette. She told him she did not. After some conversation he 
drew a knife and forced her t o  a dune, a t  which time he raped her 
and performed cunnilingus on her. She escaped from him some 
time later and returned to the  cottage in which she was staying 
with her fiance and her fiance's parents. She testified she was 
with her assailant for approximately forty minutes, during which 
time there was sufficient light that  she had no trouble identifying 
him. 

The prosecuting witness reported the  incident t o  the Dare 
County Sheriffs Department and she was interviewed that  day 
by several deputy sheriffs and by W. A. Hoggard, 111, a special 
agent with the  State  Bureau of Investigation. Mr. Hoggard ex- 
hibited to  her a photographic lineup which did not contain the  de- 
fendant's picture. She was not able to identify her assailant in the 
lineup although she said one photograph appeared to  be similar t o  
the defendant. Later that  day Mr. Hoggard carried the prosecut- 
ing witness t o  a commercial artist  who drew a picture of the  
assailant from the prosecuting witness' description. The prosecut- 
ing witness testified the picture was similar t o  her assailant but 
did not "really resemble him." 
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A t  approximately 2:00 a.m. the  next morning Mr. Hoggard 
called t he  prosecuting witness and asked her t o  come to  a bar and 
look a t  a man. The prosecuting witness was driven t o  t he  bar by 
her fiance where the  defendant was standing in t he  parking lot 
under a light. The prosecuting witness stayed in the  automobile 
and observed the  defendant from a distance of approximately 
twenty feet. She testified "I remember pulling up in t he  parking 
lot and I began t o  shake uncontrollably when I s tar ted observing 
him, and he was wearing those same green pants and he had on 
the  same muscletype t-shirt, but I didn't get t o  look a t  his face." 
Mr. Hoggard testified tha t  he went t o  the prosecuting witness 
who was seated in the  automobile. He said "[She] stated the  indi- 
vidual she had seen me talking t o  had the  same basic build and 
size a s  her assailant on the  beach, but, due t o  t he  distance and 
the  lighting, she was not able t o  get a close-up view of his faxial 
features and could not make a positive identification." 

On 21 August 1982 Mr. Hoggard showed another photograph- 
ic lineup t o  the  prosecuting witness. I t  contained a year old pic- 
tu re  of the  defendant. The prosecuting witness selected the  
defendant's picture and said it  "appeared t o  be him, but the  
hair-appeared t o  be her attacker, but the  hair and mousta.che 
were quite a bit different from the  person she observed on the  
beach on August 17, 1982." Mr. Hoggard had a photograph made 
of the  defendant that  day and placed it  in the  second 
photographic lineup he had shown the  prosecuting witness. 'The 
prosecuting witness told Mr. Hoggard that  this picture looked 
like her attacker,  but she could not be positive and she would like 
t o  see the  individual in person. 

As a result  of the  prosecuting witness' request, Mr. Hoggard 
called the  defendant who agreed t o  meet Mr. Hoggard and the  
prosecuting witness to  determine whether he was the  assailant. 
They met in the  parking lot of a supermarket. I t  was dayli,ght. 
The defendant was wearing a th ree  piece suit and a necktie. 'The 
prosecuting witness told Mr. Hoggard the defendant looked very 
similar t o  her assailant but she still could not make a positive 
identification. This occurred on 22 August 1982 and the  prosecut- 
ing witness left tha t  day for her home in Virginia. 

The prosecuting witness talked t o  Mr. Hoggard several tiimes 
by telephone and wrote him letters in September 1982 and Marrch 
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1983. In late May 1985 she called Mr. Hoggard and told him she 
could identify her assailant. She met Mr. Hoggard in the district 
attorney's office in Elizabeth City a t  which time she was shown 
the two photographic lineups she had been shown in the summer 
of 1982. She identified the photograph of the  defendant a s  a pic- 
ture  of the  man who assaulted her in 1982. The prosecuting wit- 
ness testified that  she could identify the defendant a s  the man 
who had assaulted her because she had several nightmares and 
the face of her assailant kept appearing in them. This was the 
face of the defendant. 

The court made findings of fact consistent with this evidence 
and held: 

From the foregoing findings of fact, the Court concludes 
as  a matter of law: After having considered the  opportunity 
of the witness to view the person a t  the  scene, the  degree of 
attention which the witness described in her viewing of him, 
a s  well as  her description of him physically and of his cloth- 
ing and jewelry, after having considered the accuracy of the  
witness' description a s  she gave it t o  Agent Hoggard, the  
level of certainty demonstrated by the  witness that the in- 
court confrontation yesterday in which she stated that  she 
was absolutely certain of the  defendant as  being her attacker 
and after  having considered the  length of time between the 
crime and the confrontation, the Court has come to the con- 
clusion that  all of the circumstances do not reveal pretrial 
procedure so unecessarily [sic] suggestive and conducive to  ir- 
reparable mistake in identification a s  t o  offend fundamental 
standards of decency, fairness and justice. The Court has fur- 
ther  concluded as a matter of law that  the in-court identifica- 
tion of the defendant is of independent origin and untainted 
by illegal pretrial identification procedures. 

The court denied the motion to suppress the prosecuting witness' 
in-court identification of the defendant. 

Identification evidence must be suppressed on due process 
grounds where the facts show that  the pretrial identification pro- 
cedure was so suggestive a s  t o  create a very substantial likeli- 
hood of irreparable misidentification. State v. Wilson, 313 N.C. 
516, 330 S.E. 2d 450 (1985). The first inquiry when a motion is 
made to  suppress identification testimony is whether the  pretrial 
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identification procedure is impermissibly suggestive. If it is deter- 
mined that  the  pretrial identification procedure is impermissibly 
suggestive the  court must then determine whether the  suggestive 
procedure gives rise t o  a substantial likelihood of irreparable 
misidentification. Factors to  be considered in making this deter- 
mination a re  (1) the  opportunity of the  witness to  view the  
criminal a t  the  time of the  crime, (2) t he  witness' degree of atten- 
tion, (3) the  accuracy of the  witness' prior description of the  
criminal, (4) the  level of certainty demonstrated a t  the  confronta- 
tion, and (5) t he  time between the  crime and confrontation. State 
v. Hannah, 312 N.C. 286, 322 S.E. 2d 148 (1984) and State v. 
Headen, 295 N.C. 437, 245 S.E. 2d 706 (1978). 

In this case the  superior court concluded "that all of the  cir- 
cumstances do not reveal pretrial procedure so unecessarily [sic] 
suggestive and conducive t o  irreparable mistake in identification 
a s  t o  offend fundamental standards of decency, fairness and 
justice." This may be construed as  a finding tha t  the  pretrial pro- 
cedure was not impermissibly suggestive. The evidence showed 
that  the prosecuting witness first saw the  defendant a t  a one man 
showup in a parking lot a t  2:00 a.m. After this, Mr. Hoggard 
showed the  prosecuting witness a photographic lineup which con- 
tained a year old photograph of the  defendant. When the  prose- 
cuting witness could not make a positive identification from this 
lineup, Mr. Hoggard put a picture of the  defendant taken that  day 
in the  same photographic lineup and showed it to  the  prosecu.ting 
witness. When she could not identify the defendant on this occa- 
sion, he again arranged a one man showup. I t  may certainly be 
argued from this that  the  pretrial procedures were impermissibly 
suggestive. 

I t  is not necessary for us to  determine whether the  pretrial 
procedures were impermissibly suggestive. In State v. Bundridge, 
294 N.C. 45, 239 S.E. 2d 811 (19781, this Court held that  although 
the trial court may have erred in finding a pretrial procedure was 
not impermissibly suggestive it was not error to  allow an in-court 
identification when the trial court found, based on sufficient com- 
petent evidence, that  the witness' identification was independent 
of the pretrial procedure. In this case, the superior court found 
that  the  in-court identification of the  defendant was of independ- 
ent origin and untainted by illegal pretrial procedures. The aupe- 
rior court relied on the  evidence that  the  witness had ample 
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opportunity to  observe the  person a s  he committed the crime and 
that  she paid attention to him and was able to describe him to  the 
officers. These are  three of the five factors which we have said 
may be used t o  determine whether an identification is of inde- 
pendent origin. The court also relied on the  positive in-court iden- 
tification by the witness. There a re  two factors, the level of 
certainty demonstrated a t  the pretrial confrontations and the 
time between the crime and the confrontation which did not sup- 
port this finding. In light of the three factors which the court con- 
sidered, we cannot hold that  the court erred in finding the 
identification was of independent origin. This assignment of error 
is overruled. 

[2] The defendant next assigns error t o  the denial of his motion 
for appropriate relief based on newly discovered evidence. While 
the trial was in progress the defendant's attorney inspected notes 
Mr. Hoggard had made during his investigation. These notes 
showed Mr. Hoggard had interviewed a Mr. and Mrs. William 
Deem of New Kensington, Pennsylvania. The Deems were staying 
in a cottage across the  s treet  from the place a t  which the rape oc- 
curred. Mrs. Deem told Mr. Hoggard that  a t  approximately 6:15 
a.m. she and her husband had observed through binoculars a 
black male and a white female in the  dunes. The couple stayed in 
the dunes approximately twenty minutes and then walked hand in 
hand toward the  beach. 

After a hearing on the defendant's motion for appropriate 
relief the court made findings of fact to which no exceptions were 
made. The court found a s  facts that  the defendant examined Mr. 
Hoggard's notes during the trial, a t  which time he learned of Mrs. 
Deem's statement and that  he did not ask for a recess for the pur- 
pose of procuring Mrs. Deem as a witness. The court concluded 
that  the  defendant did not act with due diligence to procure this 
witness and her testimony would not be newly discovered evi- 
dence. 

N.C.G.S. tj 15A-1415 provides in part: 

(a) At any time after verdict, the  defendant by motion 
may seek appropriate relief upon any of the grounds enumer- 
ated in this section. 
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(b) The following are  the  only grounds which the  defend- 
ant  may assert by a motion for appropriate relief made more 
than 10 days after entry of judgment: 

(6) Evidence is available which was unknown or 
unavailable to  the defendant a t  the time of trial, which 
could not with due diligence have been discovered or 
made available a t  that  time, and which has a direct and 
material bearing upon the guilt or innocence of the de- 
fendant. 

This section of the  s tatute  codifies substantially the  rule previous- 
ly developed by case law for the  granting of a new trial for newly 
discovered evidence. See State v. Beaver, 291 N.C. 137, 229 S.E. 
2d 179 (1976). The evidence showed that  the defendant knew of 
the statement of Mrs. Deem during the trial. The superior court 
concluded the defendant did not act with due diligence in seeking 
this witness. We cannot hold the  court abused its discretion in do- 
ing so. See State v. Person, 298 N.C. 765, 259 S.E. 2d 867 (1979). If 
the defendant did not act with due diligence in seeking this wit- 
ness he is not under N.C.G.S. § 15A-l415(b)(6) entitled to  a new 
trial. 

(31 The defendant next assigns error  to  the denial of his moltion 
to  dismiss on a plea of former jeopardy. At the  first trial there 
was testimony identifying the  defendant as  the perpetrator of the 
crime before the  court knew the  defendant's principal defense 
was lack of identity. The defendant made a motion for mistria.1 a t  
this point. The court made findings of fact that this identification 
testimony had been allowed before a voir dire hearing was hel~d t o  
determine its admissibility. I t  found in part: 

If the Court finds the  victim's in-court identification is 
tainted by viewing the  defendant and photographs of him 
between the  time of the attack and the  trial, then the  Court 
would have to  reverse its earlier ruling and such proceeding 
would result in substantial and irreparable prejudice to  the 
defendant's case. If the Court rules the in-court identification 
is not tainted, then the ruling of the Court is suspect because 
of the  natural tendency to  sustain one's prior conduct. 

The court allowed the motion for mistrial. 
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The defendant argues that he has been twice put in jeopardy 
for the same offense by being tried a second time. The defendant 
made a motion for mistrial. I t  was not error to overrule his plea 
of former jeopardy. State v. Britt, 291 N.C. 528, 231 S.E. 2d 644 
(1977). 

No error. 

Justice FRYE dissenting. 

In my opinion, the dispositive issue in this case is whether 
the trial judge erred in allowing into evidence the victim's posi- 
tive identification of the defendant as her assailant. Believing that 
the admission of this evidence was prejudicial error, I vote for a 
new trial. 

The State's evidence at  trial showed that the victim was sex- 
ually assaulted during the early morning hours of 17 August 1982. 
Defendant was not arrested or charged with any offense relating 
to this incident until the summer of 1985. On 22 July 1985, he was 
charged in a single indictment with first-degree rape, first-degree 
sexual offense, and crime against nature. The State's evidence a t  
his trial beginning 13 January 1986 (a previous trial ended in a 
mistrial) identified defendant as the perpetrator of the offenses. 
Defendant testified in his own behalf and denied being the vic- 
tim's assailant. He also offered alibi evidence. The trial court al- 
lowed defendant's motion to dismiss the charge of crime against 
nature at  the close of the State's evidence. The jury acquitted 
defendant of first-degree sexual offense but found him guilty of 
first-degree rape. The judge accordingly imposed the mandatory 
life sentence, and defendant appealed from that judgment to this 
Court. 

Defendant argues that  the trial judge erred in denying his 
motion to suppress the victim's identification of him as her assail- 
ant on the grounds that it was tainted by pretrial identification 
procedures that violated defendant's constitutional right to due 
process. In considering a similar challenge in a recent case, we 
said: 

The test for determining whether pretrial identification pro- 
cedures were impermissibly suggestive is clear. 'Identifica- 
tion evidence must be excluded as violating a defendant's 
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right to due process where the facts reveal a pretrial iden- 
tification procedure so impermissibly suggestive that  there is 
a very substantial likelihood of irreparable misidentification.' 
State v. Harris, 308 N.C. 159, 162, 301 S.E. 2d 91, 94 (19133). 
As defendant correctly notes, determination of this question 
involves a two-step process. First,  the Court must determine 
whether the pretrial identification procedures were unnec- 
essarily suggestive. If the answer to this question is af- 
firmative, the court then must determine whether .the 
unnecessarily suggestive procedures were so impermissibly 
suggestive that  they resulted in a substantial likelihood of ir- 
reparable misidentification. Manson v. Brathwaite, 432 U.S. 
98, 53 L.Ed. 2d 140 (1977); State v. Flowers, 318 N.C. 208, 347 
S.E. 2d 773 (1986); State v. Headen, 295 N.C. 437, 245 S.E. 2d 
706 (1978). Whether a substantial likelihood exists depends on 
the totality of the circumstances. 

The factors to be considered . . . include the  opportunity 
of the witness to view the criminal a t  the time of the 
crime, the witness' degree of attention, the accuracy of 
his prior description of the criminal, the level of ~ e r t ~ a i n -  
t y  demonstrated a t  the confrontation, and the time be- 
tween the crime and the confrontation. Against these 
factors is to be weighed the corrupting effect of the sug- 
gestive identification itself. 

Manson, 432 U.S. a t  114, 53 L.Ed. 2d a t  154. State v. Fisher, 
321 N.C. 19, 23, 361 S.E. 2d 551, 553 (1987). 

I turn now to consider the  out-of-court and pretrial identif'ica- 
tion procedures used in the instant case.' 

On 19 August 1982, the victim went to the police station and 
was shown a photographic lineup containing six pictures (Lineup 
1). The lineup represents black men of differing heights, ages, and 
general appearances. There was no photograph of defendant in 
this lineup. The victim selected one of the photos as  being "simi- 
lar" to her assailant but was unable to make an identification. She 

1. Defendant's written motion to  suppress refers only to the victim's in-court 
identification, but in denying this motion at  the close of the voir dire, the trial 
judge stated in effect that  he would regard the defendant as having a continuing 
objection to  the victim's testimony on the entire issue of identification. 
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was then given the police department's "mug book" and allowed 
to leaf through it. She selected no one from the mug book. Next, 
she was taken to a commercial artist who prepared a sketch with 
the victim's assistance. The victim said that  the resulting drawing 
did not really look like her assailant but had some similarities. 
The police posted a description of the assailant and copies of the 
sketch a t  various places in the community. 

In the early morning hours of 21 August 1982 (Friday night- 
Saturday morning), the SBI agent conducting the investigation 
received a call from a local bar in response to a copy of the 
sketch. He went to the bar and interviewed defendant. Defendant 
denied any involvement in the rape. He lived on the mainland, in 
Grandy, and denied coming to the beach at  all during that week. 
The SBI officer testified that defendant was quite cooperative. He 
agreed to stand outside the bar, under the streetlight, so that the 
victim could drive past and see him, which she did a t  about 2 a.m. 
The victim said at  the time that the defendant's build and clothes 
were similar to her attacker's but that she had not been able to 
see defendant's face clearly under the streetlight. She was unable 
to make an identification. 

The SBI officer made up a second photographic lineup (Line- 
up 2) and took it later on that  day (Saturday, 21 August 1982) to  
the cottage where the victim was staying. This lineup contained a 
photograph of defendant taken the previous year. The victim se- 
lected defendant's photograph as being similar to her attacker, 
but she was unable to make an identification. 

The SBI officer obtained a search warrant to photograph de- 
fendant and seize his watch, pocketknife, and ring. He added this 
new photograph to lineup 2 and took the augmented lineup (Line- 
up 2a) back to the victim. On this occasion, she selected the new 
photograph of defendant as being someone similar to her at- 
tacker, but she was again unable to make a positive identification. 

The SBI agent arranged another opportunity for the victim 
to  view defendant in person, with defendant's cooperation, at  
about noon on the next day (Sunday, 22 August 1982) in the park- 
ing lot of a shopping center. The victim, who was on her way back 
to her home in Virginia, stopped in the parking lot. On this occa- 
sion, defendant was dressed for church in a suit, with his hair 
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combed. The victim was unable t o  make an identification. She said 
she was not sure and mentioned the  difference in hair and dress. 

In May 1985, nearly three years after the  rape, the  victim 
contacted the police and indicated that  she had become seriously 
interested in having defendant prosecuted. She returned to  Kitsty 
Hawk on 7 June  1985, where she was again shown Lineup 1 and 
Lineup 2a in their original condition. She selected defendant's sec- 
ond photograph without hesitation. I believe that  under the 
circumstances surrounding this identification procedure, the  pro- 
cedure was unduly suggestive. 

During the initial investigation in 1982, the victim told the 
police, including the  SBI agent who was also present a t  the 7 
June 1985 meeting, that  she would have difficulty in the iden- 
tification of a black male because of her prejudiced attitude 
toward blacks and her fear of them and her inability to  com- 
municate with them. She was subsequently unable to identify lie- 
fendant as  her assailant on four separate occasions, twice in 
photographs and twice in person. She was similarly unable to 
identify defendant's watch and ring as  being those of her assail- 
ant.' She wrote the  SBI agent a letter in September 1982, in 
which she inquired about the  progress of his investigation and 
remarked, "There are so many black men in that  area. I'm sure it 
would be hard to  locate him. Needless to  say, the few I looked a t  
were very similar in facial and physical features." (Emphasis in 
original.) The let ter  continued, "Every now and then I'll see a 
black man and of course my mind will flash back, but ever so 
slowly the whole episode is fading." In March of the followimg 
year, however, she wrote the  agent that  she "realized" by that 
time that  "the man a t  the bar, wearing: [sic] loose-fitting green 
pants, and a white T-shirt" was her assailant. She referred to him 
as being "fully disguised" a t  the  Sunday showup in the parking 
lot. The victim was never told about any possible suspects other 
than defendant, although a t  least one other man was questioned. 

Despite the  March 1983 letter,  no further steps were taken 
until the victim herself contacted the police again in May 1985, 
saying that  she could not put the episode behind her until :she 

2. She said they were "similar." The watch and ring appear to have been (:om- 
monly-found types. 
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"took action." A t  this point, almost three years had passed since 
the rape, and considering the easily-remembered position of de- 
fendant's second photograph in Lineup 2a, I believe that  present- 
ing the victim with the two identical lineups she had seen before, 
not changed in any way, was not so much a test  of her ability t o  
identify her assailant a s  of her memory of the defendant's photo- 
graph and its position. 

Having concluded that  the  7 June  1985 identification pro- 
cedure was unduly suggestive, i t  must now be determined wheth- 
e r  this procedure created a substantial likelihood of irreparable 
misidentification. In making this determination, the test  is wheth- 
er ,  under the totality of t he  circumstances, the victim's out-of- 
court identification on 7 June  1985 was reliable. A t  the pretrial 
identification procedure in question, on 7 June  1985, and a t  the  
trial itself, the victim quite emphatically identified defendant a s  
her attacker. However, three points undercut this factor in this 
case as  a guide to the reliability of the identification. First,  
despite the  fact that  the  victim announced in her let ter  of 10 
March 1983 that  she knew she could pick defendant out of a "lot 
of different facesw-"probably in a split second," she never real- 
ized that  there were two photographs of defendant in Lineup 2a. 
Second, the  victim herself originally expressed considerable doubt 
about her ability to identify her assailant accurately because of 
his race. Third, the victim was initially unable to  identify defend- 
ant as  her attacker a t  a point when the crime was fresh in her 
mind. She said a t  that  time that  she did not want to identify 
anyone incorrectly and hence would not do so unless she was 
sure. However, she never offered any explanation for her original 
uncertainty, and when asked what had made her sure three years 
later, she replied that  there were two things. One was thinking 
about the rape a s  time passed. The other was a recurring portion 
of a nightmare. Neither add to  the assurances of reliability. The 
passage of so much time raises a very real possibility that  the  vic- 
tim's memory of the crime had blurred. Indeed, the victim herself 
wrote in her letter to the SBI agent only a month after the rape 
that  "the whole episode is fading." Furthermore, her testimony 
abundantly shows that her memory for some of the details of the 
crime and the surrounding events had in fact faded. 

When the corrupting effect of the unduly suggestive pretrial 
identification procedure is weighed against the Manson factors t o  
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determine the  reliability of the  victim's identification of defertd- 
ant,  these factors provide insufficient indicia of reliability t o  over- 
balance the suggestiveness in the  7 June  1985 presentation of the 
photographic lineups. The potential for tainting the victim's iden- 
tification in this case was enormous. The victim was initially 
doubtful of her ability to  recognize her attacker, and she failed to  
identify defendant on four separate occasions when her memory 
of her attacker was fresh in her mind. As her memory faded with 
the  passage of time, the potential danger of suggestive pretrial 
identification procedures grew, especially for procedures that 
harkened back to suggestiveness in the  earlier procedures. The 
risk involved was aptly described by the  First Circuit in United 
States v. Eatherton, 519 F .  2d 603, 608 (1st Cir.), cert. denied, 423 
U.S. 987, 46 L.Ed. 2d 304 (19751, 

If a witness' initial selection of a photograph is somewh~at 
equivocal or may have been influenced by suggestive pro- 
cedures- albeit not one of a magnitude which, standing alone, 
would require the suppression of an in-court identification- 
subsequent repetitive exercises which do little more than 
test  the  witness' ability to  again select that  photo a re  likely 
to  have the  effect of fixing that  image in the witness' mind 
with a corresponding blurring of the image actually per- 
ceived a t  the  crime. 

(Citations omitted.I3 

The totality of the  circumstances in the instant case reveal a 
very substantial likelihood of irreparable misidentification. First, 
the very speed with which the  victim selected defendant's photo- 
graph on the occasion in question, while a t  the  same time utterly 
failing to  perceive that  another photograph of defendant appeared 
in the same lineup, indicates that  it was indeed her recollection of 
the  photograph that  was being exercised, rather  than her recol- 
lection of her attacker. Second, when events were fresh in the vic- 
tim's memory, she was unsure about defendant, even after four 
viewings, and could only say that  he was similar, a statement she 
also made about a photograph of a different person in Lineup 1. 

3. In Eatherton, the  First  Circuit eventually concluded tha t  given the 
positiveness of t h e  witness' initial identification, t h e  subsequent exposures to  the 
same photograph had probably not affected her  subsequent identifications. 
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The victim testified that she had become positive about her iden- 
tification of defendant because of the passage of time, which in 
this case is a factor strongly pointing away from reliability, and 
because of her recurring nightmare. According to the victim's tes- 
timony, she had been having this nightmare before she wrote her 
September 1982 letter to the SBI agent. Yet, in this letter, she in- 
quired about the progress of his investigation, said that her 
memories were fading, and made no mention of identifying de- 
fendant as her attacker. Although in a letter written seven 
months after the rape, she said that she had come to realize that 
the man she saw at  the showups was her attacker, she did not in 
fact make a positive identification of defendant until nearly three 
years later. At that time, she did not perceive that defendant ap- 
peared twice in Lineup 2a, despite her statement in the second 
letter that she knew she could pick out his face in a split second. 
Third, she added a t  least one identifying detail to her description 
of her assailant only after seeing defendant. She also "explained" 
or altered those portions of her initial description that did not fit 
defendant. She spoke of defendant as being "totally disguised" a t  
the only showup where she had a good view of his face, when all 
he had done was don a suit and brush his hair. I also note that 
defendant was initially picked up as a result of a sketch that the 
victim herself said did not look like her assailant. Finally, the vic- 
tim's testimony shows that her memory of associated events and 
of certain details of the rape itself have blurred with the passage 
of time. Accordingly, the victim's out-of-court identification of 
defendant on 7 June 1985 should have been suppressed. See Fos- 
ter v. California, 394 U.S. 440, 22 L.Ed. 2d 402 (1969) (where 
repetitive, suggestive lineups changed an uncertain identification 
to a certain identification, admission was error). 

The same test of reliability must now be applied to the vic- 
tim's in-court identification. However, except to the extent that 
the in-court identification may have been buttressed by viewing 
defendant at  the preliminary hearing and a t  the first trial (which 
resulted in a mistrial), there are no new factors to be considered 
in evaluating the reliability of the victim's in-court identification. 
Because under the facts of this case analysis is the same for the 
in-court identification as for the out-of-court identification, I would 
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hold that  the  victim's in-court identification should also have been 
suppressedP 

In so concluding, I intend no criticism of the  able and ex- 
perienced trial judge who heard this matter.  Before ruling on the  
defendant's suppression motion, t he  judge remarked, "As far a s  
I'm concerned this thing is right on the  razor's edge." This case 
reflects a highly unusual situation, whose peculiar facts appear to  
be unique. Only in light of all of the  factors present do I conclude 
that  the  victim's 7 June  1985 out-of-court identification and her in- 
court identification should have been suppressed. 

Finally, having concluded tha t  it was error  t o  admit the  vic- 
tim's 7 June  1985 out-of-court identification and her in-court idlen- 
tification, it must be decided whether the  error  was prejudic:ial. 
Because a constitutional right is involved, t he  standard of review 
on appeal is whether the  e r ror  was harmless beyond a reasonalble 
doubt. See N.C.G.S. 5 15A-1443(b) (1983); Chapman v. California, 
386 U.S. 18, 17 L.Ed. 2d 705 (1967). Since t he  victim's positive 
identification was t he  only strong evidence tending t o  show that  
defendant was the  perpetrator of the  rape, I cannot say that  i ts  
erroneous admission was harmless beyond a reasonable doubt. 
Thus, I would hold t he  error  prejudicial and award defendant a 
new trial. 

Chief Justice EXUM joins in this dissenting opinion. 

4. Defendant also contends that  an identification by the victim that  occurred 
when defendant was in court for his preliminary hearing was impermissibly sugges- 
tive. There is no clear account of this identification, but apparently, before the 
preliminary hearing began, the SBI agent told the victim to  go into the  courtroom 
to  see whether she could identify defendant. She did so. There was a t  least one 
other black man present; there may have been more. Based on the record before 
us, I cannot say that  this procedure was unduly suggestive. 
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CHARLES YOUNGBLOOD v. NORTH STATE FORD TRUCK SALES AND 
LIBERTY MUTUAL INSURANCE COMPANY 

No. 517A87 

(Filed 3 February 1988) 

Master and Servant 1 49- workers' compensation-employee rather than inde- 
pendent contractor 

An employment relationship existed between plaintiff and North State a t  
the  time of plaintiffs injury where, although plaintiff possessed specialized 
skill in the  use of Kansas Jack equipment, North State retained the  right to  
control the details of plaintiffs work by paying him on a time basis, providing 
all materials and assistance which he needed, setting his hours of work, and re- 
taining the  right to discharge him a t  any time. 

Chief Justice EXUM dissenting. 

Justices MEYER and WHICHARD join in this dissenting opinion. 

APPEAL by defendants pursuant t o  N.C.G.S. 5 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 87 N.C. 
App. 35, 359 S.E. 2d 256 (19871, which affirmed the opinion and 
award of the Industrial Commission filed 11 August 1986 allowing 
plaintiffs claim for compensation and medical benefits. Heard in 
the Supreme Court 9 December 1987. 

Teague, Campbell, Dennis & Gorham, by George W. Dennis 
111 and Linda Stephens, for plaintiff-appellee. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by  
Robert W. Sumner, for defendant-appellants. 

MARTIN, Justice. 

The sole issue for review is whether, with respect t o  the 
work in which he was engaged a t  the time of his injury, plaintiff 
was an "employee" of defendant North State  Ford Truck Sales 
(North State)  within the  meaning of the  Workers' Compensation 
Act. We conclude that  he was North State's employee and accord- 
ingly affirm the  Court of Appeals. 

Plaintiff was seriously injured and permanently disabled on 
23 July 1984 while instructing defendant North State's employees 
in the  use of Kansas Jack equipment t o  repair the frames of 
heavy vehicles. The compensation hearing was limited by stipula- 
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tion t o  a determination of plaintiffs employment status.  The 
deputy commissioner received the  following essentially uncon- 
troverted evidence: 

A t  t he  time of t he  injury, plaintiff was a self-proclaimed 
"specialist" in t he  use of Kansas Jack frame-straightening equip- 
ment and one of only th ree  or  four persons in the  region qualified 
t o  teach others how to  use it. Plaintiff had developed this skill 
and knowledge while operating his own tractor-trailer repair shop 
from 1973 t o  1983. He used Kansas Jack equipment for franne- 
straightening jobs and on occasion helped a Kansas Jack field rep- 
resentative t o  demonstrate t he  equipment t o  prospective buyers. 
In late 1983 plaintiff closed the  repair shop and became an in- 
dependent sales agent for Inters tate  Marketing Corporation 
(IMC). Under t he  arrangement with IMC, plaintiff sold Kansas 
Jack frame and measuring equipment in a sixteen-county sales 
territory encompassing parts  of Georgia and Tennessee. 

For  each of his sales, plaintiff was responsible for installing 
t he  equipment a t  the  purchaser's place of business and training 
t he  purchaser's employees in the  use of the  equipment. Over t.he 
course of his relationship with IMC, plaintiff conducted ten t o  
twelve such training sessions in connection with Kansas Jarck 
sales. He received no salary or benefits from IMC and was paid 
on a strictly commission basis. On one occasion, IMC hired plain- 
tiff as  an "employee" t o  conduct a Kansas Jack workshop for 
which he was paid $250 per day. This was the  only occasion on 
which plaintiff conducted a training session tha t  was unconnected 
t o  a personal sale. 

In July of 1984, defendant North S ta te  purchased some sec- 
ondhand Kansas Jack frame-straightening equipment. Because its 
employees were not familiar with the  equipment, North S ta te  con- 
tacted t he  Kansas Jack representative for the  North Carolina 
sales territory and requested the  name of a qualified instructor 
for on-site training. The representative recommended plaintiff for 
the  job. Alan Chapman, North State's body shop manager, th~en 
negotiated with plaintiff by telephone. Plaintiff agreed t o  travel 
t o  Raleigh t o  train North State 's employees on the  equipment 
during t he  week of 23 July 1984. Under the  agreement, plaintiff 
was t o  receive $250 per day plus expenses, "for as  many or  as  few 
days as  it  would take." The instruction could last up t o  five days, 
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depending on the trainees' progress. Mr. Chapman advised plain- 
tiff that  he was to follow the normal work schedule, instructing 
the trainees between the hours of 7:30 a.m. and 4:30 p.m., with a 
lunch break from noon until 1:00 p.m. He rejected plaintiffs sug- 
gestion that  the training continue a t  night because he did not 
want t o  pay plaintiff and the  trainees overtime. He assured plain- 
tiff that  North State  would supply any necessary equipment or  
assistance. 

Plaintiff arrived a t  North State  on the  morning of 23 July 
1984 in a Kansas Jack panel truck which IMC had made available 
for his personal use. Plaintiff was not asked to  sign an employ- 
ment application, and no arrangements were made for standard 
employee benefits or the withholding of taxes. Mr. Chapman had 
the body shop employees lay the  Kansas Jack equipment out on 
the floor. He told plaintiff he wanted the  workers to have "hands- 
on" training that  day and showed plaintiff which trucks to  repair 
during the instruction process. 

The evidence diverged somewhat a s  t o  the degree of supervi- 
sion exercised by Mr. Chapman. Plaintiff testified that  Mr. Chap- 
man gave him instructions a s  t o  how the trainees should be 
taught. He was present during most of the morning instructional 
session, and during the  lunch break he discussed with plaintiff 
what had gone on that  morning and what he wanted plaintiff t o  
do that  afternoon. He then participated to some extent in the 
afternoon hands-on training by telling the trainees "what t o  do." 
Plaintiff further testified that  he left it up to Mr. Chapman to  
determine when his employees were comfortable enough with the 
equipment t o  terminate the training. He was prepared to  leave 
early in the week if Mr. Chapman determined that  he was no 
longer needed. 

Mr. Chapman testified to  the contrary that  although he had 
checked on the trainees' progress several times, he did not at- 
tempt to supervise the training in any way. He himself had no 
knowledge of the equipment and left the methods of instruction 
entirely to  plaintiffs discretion. 

Plaintiffs injury occurred during the afternoon hands-on 
training session when a chain snapped and struck him in the neck. 
Plaintiff suffered fractured vertebrae, resulting in quadriplegia, 
and amassed medical bills of approximately $300,000. Defendant 
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North S ta te  paid plaintiff $375.56 for one day's work plus traviel- 
ling expenses. Defendant insurance carrier refused t o  pay medical 
expenses or  disability compensation. 

Based on t he  foregoing, t he  deputy commissioner found that  
plaintiff had an "independent calling" t o  teach the  use of Kansas 
Jack equipment and tha t  defendant North S ta te  had no right of 
control over plaintiffs teaching methods. He concluded that  plaiin- 
tiff was an independent contractor not subject t o  t he  provisions 
of the  Workers' Compensation Act a t  the  time of the  injury and 
dismissed t he  claim for lack of jurisdiction. The full Commission, 
with one member dissenting, reversed this determination, finding 
that  North S ta te  had retained t he  right to  control t he  details of 
plaintiffs work and concluding tha t  plaintiff was North State's 
employee. A divided panel of the  Court of Appeals affirmed. De- 
fendant appealed t o  this Court pursuant t o  N.C.G.S. 5 7A-30(231. 

To be entitled t o  maintain a proceeding for workers' compen- 
sation, the  claimant must be, in fact and in law, an employee of 
t he  party from whom compensation is claimed. Hicks v. Guilford 
County,  267 N.C. 364, 148 S.E. 2d 240 (1966); Hart v. Motors, 244 
N.C. 84, 92 S.E. 2d 673 (1956). The issue of whether the  employer- 
employee relationship exists is a jurisdictional one. Lucas v. 
Stores,  289 N.C. 212, 221 S.E. 2d 257 (1976); A s k e w  v. Tire Co., 
264 N.C. 168, 141 S.E. 2d 280 (1965). An independent contractor is 
not a person included within t he  terms of t he  Workers' Compen- 
sation Act, and the  Industrial Commission has no jurisdiction to  
apply the  Act to  a person who is not subject t o  i ts  provisions. 
Richards v. Nationwide Homes, 263 N.C. 295, 139 S.E. 2d 645 
(1965). 

Findings of jurisdictional fact made by t he  Industrial Coim- 
mission a r e  not conclusive, even when supported by competent 
evidence. I t  is incumbent upon this Court t o  review the evidence 
of record and make independent findings of fact with regard t o  
plaintiffs employment status.  Lemmemnan v. Williams Oil Co., 
318 N.C. 577, 350 S.E. 2d 83 (1986); Lucas v. Stores ,  289 N.C. 21.2, 
221 S.E. 2d 257; A s k e w  v. Tire Co., 264 N.C. 168, 141 S.E. 2d 280. 

Whether one employed t o  perform specified work for another 
is t o  be regarded as  an independent contractor or  as an employee 
within the  meaning of the  Act is determined by the  application of 
ordinary common law tests. Richards v. Nationwide Homes, 263 
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N.C. 295, 139 S.E. 2d 645; Scott v. Lumber Co., 232 N.C. 162, 59 
S.E. 2d 425 (1950). An independent contractor is defined a t  com- 
mon law as one who exercises an independent employment and 
contracts to do certain work according to his own judgment and 
method, without being subject t o  his employer except as  t o  the 
result of his work. Cooper v. Publishing Co., 258 N.C. 578, 129 
S.E. 2d 107 (1963); McCraw v. Mills, Inc., 233 N.C. 524, 64 S.E. 2d 
658 (1951). Where the party for whom the work is being done re- 
tains the right to control and direct the manner in which the de- 
tails of the work are  to be executed, however, it is universally 
held that the relationship of employer and employee is created. 
Hayes v. Elon College, 224 N.C. 11, 29 S.E. 2d 137 (1944); 1C A. 
Larson, The Law of Workmen's Compensation 5 44.00 (1986). 

We have on innumerable occasions discussed this distinction, 
and over the course of the years we have identified the specific 
factors which are  ordinarily indicative of whether or not such con- 
trol has been retained. See, e.g., Pearson v. Flooring Co., 247 N.C. 
434, 101 S.E. 2d 301 (1958); Hayes v. Elon College, 224 N.C. 11, 29 
S.E. 2d 137. 

Having carefully reviewed the testimony and exhibits in this 
case, we find that  the following pertinent factors have been estab- 
lished by the greater weight of the evidence. Each of these fac- 
tors tends to show that  North Sta te  retained the right to control 
the details of plaintiffs work, incident to an employment rela- 
tionship. 

1. North State  agreed to  pay plaintiff $250 per day plus 
expenses. Payment of a fixed contract price or lump sum or- 
dinarily indicates that  the worker is an independent contrac- 
tor, Hayes v. Elon College, 224 N.C. 11, 29 S.E. 2d 137, while 
payment by a unit of time, such a s  an hour, day, or week, is 
strong evidence that  he is an employee, 1C A. Larson, The 
Law of Workmen's Compensation 5 44.33(a); Pearson v. 
Flooring Co., 247 N.C. 434, 101 S.E. 2d 301; Smith v. Pape r  
Co., 226 N.C. 47, 36 S.E. 2d 730 (1946). 

2. North State  assured plaintiff that  i t  would provide all 
necessary tools, equipment, and assistance for the job. The 
freedom to employ such assistants as  the claimant may think 
proper indicates contractorship. McCraw v. Mills, Inc., 233 
N.C. 524, 64 S.E. 2d 658 (painting contractor free to use as  
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many or  a s  few workers a s  he saw fit, with full control over 
them as  t o  hiring, firing, wages, hours, times and plac8es); 
Hayes v. Elon College, 224 N.C. 11, 29 S.E. 2d 137. A lack: of 
this freedom indicates employment. Pearson v. Flooring Co., 
247 N.C. 434, 101 S.E. 2d 301; Lloyd v. Jenkins Context Co., 
46 N.C. App. 817, 266 S.E. 2d 35 (1980). Furthermore, when 
valuable equipment is furnished t o  the  worker, the  relation- 
ship is almost invariably tha t  of employer and employee. 1C 
A. Larson, The Law of Workmen's Compensation 5 44.34(a). 

3. North State  required plaintiff to  perform his work be- 
tween t he  hours of 7:30 a.m. and 4:30 p.m. with a lunch break 
a t  noon. This constituted a direct exercise of control. Where 
the  worker himself selects t he  time of performance, contrac- 
torship is indicated. Hayes v. Elon College, 224 N.C. 11, 29 
S.E. 2d 137. However, where the  worker must conform to  a 
particular schedule and perform his job only during hours 
when the  defendant's employees a r e  available, t he  relation- 
ship is normally one of employment. Pearson v. Flooring Co., 
247 N.C. 434, 101 S.E. 2d 301; see also Morse v. Curtis, :276 
N.C. 371, 172 S.E. 2d 495 (1970) (claimant required t o  perform 
her supervisory duties during se t  hours). 

4. North S ta te  retained the  right t o  discharge plaintiff 
for any reason. The right t o  fire is one of the  most effective 
means of control. Lassiter v. Cline, 222 N.C. 271, 22 S.E. 2d 
558 (1942). An independent contractor is subject t o  discharge 
only for cause and not because he adopts one method of w'ork 
over another. Hayes v. Elon College, 224 N.C. 11, 29 S.E. 2d 
137; Lassiter v. Cline, 222 N.C. 271, 22 S.E. 2d 558. An 
employee, on the  other hand, may be discharged without 
cause a t  any time. See Scott v. Lumber Co., 232 N.C. 162, 59 
S.E. 2d 425. Where a worker is t o  be paid by a unit of time, i t  
may be fairly inferred tha t  he has no legal right t o  remain on 
the  job until i t  is completed. The employer may discharge 
him with no obligation other than t o  pay wages for the  units 
of time already worked. Pearson v. Flooring Co., 247 N.C. 
434, 101 S.E. 2d 301. 

No particular one of these factors is decisive in itself. Each is 
but a sign which must be considered with all other indicia and cir- 
cumstances t o  determine the  t rue  s tatus  of the  parties. Askew v. 
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Tire Co., 264 N.C. 168, 141 S.E. 2d 280; Pressley v. Turner, 249 
N.C. 102, 105 S.E. 2d 289 (1958); Hayes v. Elon College, 224 N.C. 
11, 29 S.E. 2d 137. We look t o  our previous decisions for guidance 
in the  weighing of these factors. 

Although there a re  no two cases which are  factually identical 
in this area of the law, Pearson v. Flooring Co., liberally cited 
herein, is strikingly similar t o  the  case a t  bar in many key 
respects. In that  case, defendant Peerless Flooring Company pur- 
chased equipment from Moore Dry Kiln Company. Moore recom- 
mended claimant Pearson a s  an experienced mechanic who could 
supervise the  equipment's installation on Peerless's premises. An 
agreement was reached whereby Peerless would provide workers 
and equipment and Pearson would supervise the  installation. 
Pearson was to  receive $2.25 per hour plus expenses. During the 
installation, Pearson worked only when Peerless's employees 
were available, according to  Peerless's regular schedule. 

In holding that  Pearson was Peerless's employee, we found 
each of the factors that  we have enumerated in this case. We con- 
clude that  the peculiar combination of factors here weigh just a s  
heavily on the side of employment a s  in the  closely analogous 
Pearson. Furthermore, we note tha t  the four factors found in this 
case correspond to the four principal factors generally recognized 
as demonstrating the right t o  control details of the  work: (1) 
method of payment; (2) the furnishing of equipment; (3) direct 
evidence of exercise of control; and (4) the right t o  fire. See 1C A. 
Larson, The Law of Workmen's Compensation 5 44.00. 

Defendants argue tha t  Pearson analogy notwithstanding, 
plaintiff must be categorized an independent contractor because 
his experience and expertise with Kansas Jack equipment (1) es- 
tablished an independent calling, business, or occupation a s  a 
Kansas Jack instructor, and (2) prevented North State  from exer- 
cising meaningful supervision over his work. We disagree. 

The evidence clearly shows that  plaintiff made his living a s  a 
salesman of Kansas Jack equipment, not a s  an instructor. Al- 
though he often conducted training sessions incident t o  a sale, he 
did not seek work a s  a "free-lance" instructor, nor did he adver- 
tise or  hold himself out a s  such. On only one other occasion had 
he conducted a training session independent of a personal sale. 
We find this evidence insufficient t o  establish an independent call- 
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ing in this case. See Askew v. Tire Co., 264 N.C. 168, 141 S.E. 2d 
280 (claimant, a painter of long experience, did not hold himself 
out as  painting contractor and had only once done painting for 
lump sum); Durham v. McLamb, 59 N.C. App. 165, 296 S.E. 2d 3 
(1982) (claimant did not advertise his services as  a carpenter and 
did not have a business as  a contractor in that  trade); Lloyd v. 
Jenkins Context Co., 46 N.C. App. 817, 266 S.E. 2d 35 (although 
claimant was skilled a t  his work, he did not have an independent 
business a s  a carpenter). 

Moreover, the  fact that  a claimant is skilled in his job and re- 
quires very little supervision is not in itself determinative. 
Durham v. McLamb, 59 N.C. App. 165, 296 S.E. 2d 3; Lloyd v. 
Jenkins Context Co., 46 N.C. App. 817, 266 S.E. 2d 35. If the 
employer has the right of control, it is immaterial whether he ac- 
tually exercises it. Hinkle v. Lexington, 239 N.C. 105, 79 S.E. 2d 
220 (1953); Scott v. Lumber Co., 232 N.C. 162, 59 S.E. 2d 425. 
Nonexercise can often be explained by the lack of occasion for 
supervision of the particular employee, because of his competence 
and experience. 1C A. Larson, The Law of Workmen's Compensa- 
tion 5 44.32. The fact that  plaintiff was a specialist in the use of 
Kansas Jack equipment and had extensive experience in training 
others how to  use it does not imply that  North State  lost its right 
to  control plaintiffs conduct and to  intervene if his instruction in- 
terfered with North State's other operations. Pearson v. Flooring 
Co., 247 N.C. 434, 101 S.E. 2d 301. 

We conclude that  although plaintiff possessed specialized 
skill in the  use of Kansas Jack equipment, North State  retained 
the right to control the details of plaintiffs work by paying him 
on a time basis, providing all materials and assistance which he 
needed, setting his hours of work, and retaining the right to  
discharge him a t  any time. An employment relationship therefore 
existed between plaintiff and North State  a t  the time of plaintiffs 
injury. The decision of the Court of Appeals is 

Affirmed. 

Chief Justice EXUM dissenting. 

I respectfully dissent. My review of the evidence, when 
viewed in light of the controlling authorities, leads me to conclude 



388 IN THE SUPREME COURT [321 

Youngblood v. North State Ford Truck Sdes 

that  plaintiff was an independent contractor a t  the  time of the  in- 
jury. 

The evidence as  recited by the  majority is, for the  most part,  
fair and complete. I would emphasize the  following facts. (1) In the  
plaintiffs capacity a s  a seller of Kansas Jack equipment he 
trained the buyers' employees in the equipment's use. He had 
done this on a t  least ten occasions before being injured a t  North 
S ta te  Ford. (2) Because of his expertise with the  equipment he 
gained a reputation as  one of only three or  four individuals in the  
southeast competent to  instruct buyers of Kansas Jack truck 
frame straightening equipment. (3) Plaintiff specified the  amount 
he wanted t o  be paid per day, and defendant, although believing 
the  figure high, agreed t o  his terms. (4) Plaintiff specified the  
time usually necessary to  complete the training course and then 
confined defendant t o  selecting a period suitable for plaintiffs 
schedule. 

I disagree with the  majority's discussion of the  evidence with 
regard t o  two issues. (1) The majority s tates  that  plaintiff re- 
tained "the right t o  discharge [defendant] a t  any time." I find the  
evidence unclear on this issue because the record is entirely 
silent with regard t o  the  right t o  fire. Thus, the  majority simply 
assumes tha t  this right was retained, while I find such an assump- 
tion does not necessarily follow. (2) The majority indicates tha t  
plaintiff lacked the  freedom t o  employ assistants he thought nec- 
essary t o  conduct the  training course. Once again, the  evidence is 
silent regarding whether plaintiff had such freedom. The evidence 
merely indicates that  whatever materials plaintiff deemed neces- 
sary defendant would provide. Defendant thus gave plaintiff wide 
latitude t o  s teer  whatever course necessary t o  accomplish the  
ultimate objective of instructing North S ta te  employees regard- 
ing the  proper method of using Kansas Jack equipment. 

The majority correctly notes that  the  test  for distinguishing 
an independent contractor from an employee centers on whether 
t he  party for whom the  work is being done retains the right t o  
control and direct the  manner in which the  details of the  work are  
to  be executed. When this right is retained the  relationship of 
employer and employee is created. When i t  is not, the  party per- 
forming the  task is characterized as  an independent contractor. 
Certain factors a re  normally assessed to facilitate t he  application 
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of this test.  We enumerated these factors in Hayes v. Elon Col- 
lege, 224 N.C. 11, 29 S.E. 2d 137 (1944). According to  Hayes, a per- 
son is an independent contractor when: 

The person employed (a) is engaged in an independent 
business, calling, or occupation; (b) is t o  have the  independent 
use of his special skill, knowledge, or training in the  execu- 
tion of the  work; (c) is doing a specified piece of work ,at a 
fixed price or for a lump sum or upon a quantitative basis; (dl 
is not subject to  discharge because he adopts one method of 
doing the  work rather  than another; (el is not in the  regular 
employ of the other contracting party; (f) is free t o  use such 
assistants as  he may think proper; (g) has full control over 
such assistants; and (h) selects his own time. 

Hayes, 224 N.C. a t  16, 29 S.E. 2d a t  140. As the  majority acknowl- 
edges, no factor is determinative in itself; rather  they cumulative- 
ly shed light on the  court's ultimate task of determining the  
extent to  which the party for whom the  work was performedl re- 
tained the  right to  control the  details by which it was done. 

My review of the factors enumerated in Hayes leads m~e t o  
conclude that  plaintiff was an independent contractor. 

Concerning the  first Hayes factor, it seems clear that  plain- 
tiff was engaged in an independent business. Although character- 
ized as  a "salesman," the  evidence shows that  his job description 
included training those who purchased equipment. I t  was plainly 
because of his reputation as  a training specialist that  North State  
contacted him in the first place. Thus, notwithstanding his official 
designation as  a salesman, plaintiff had an independent cal.ling 
which included instructing others in the  use of Kansas Jack equip- 
ment. 

Regarding whether plaintiff had the independent use of' his 
special skill in conducting the  training course, the  evidence is 
somewhat conflicting. The more credible evidence, I believe, is 
the testimony of Mr. Chapman who stated that  because of his lack 
of familiarity with the Kansas Jack equipment he left the  m,eth- 
ods of instruction entirely to  plaintiffs discretion. This testimony 
is corroborated by the fact that  Mr. Chapman turned over his 
men to  plaintiff for the training course. Although Mr. Chapman 
instructed plaintiff to  conduct "hands-on" training, this does not 
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amount t o  "control" by defendant, for such an instruction had no 
bearing on how plaintiff conducted the course in detail. As Pro- 
fessor Larson notes: 

An owner who wants t o  get the  work done without becoming 
an employer is entitled to  a s  much control of the details of 
the  work as is necessary to ensure that  he gets  the end re- 
sult from the  contractor that  he bargained for. In other 
words, there may be a control of the quality or description of 
the work itself, as  distinguished from control of the  person 
doing it, without going beyond the independent contractor 
relation. 

1C Larson, Workmen's Compensation. Law, 5 44.20. 
The third Hayes factor has two components: a specified piece 

of work, and the  method of compensation. North State  engaged 
plaintiff to  perform a specific task; oiz., t o  instruct North State  
Ford employees how to use Kansas Jack equipment. Plaintiff him- 
self established the method and amount of compensation, $250.00 
a day, perhaps because he was unsure whether the course would 
last four or five days. While, as  the  majority points out, Professor 
Larson indicates in his treatise that  payment by a unit of time, 
such a s  a day, may be indicative of iin employment relationship, 
common experience reveals this is not always the case. Expert  
witnesses and consultants t o  businesses, for instance, a re  normal- 
ly paid on a daily basis, yet no one, for this reason alone, would 
characterize them as the  employees of the  organization paying 
their daily fee. I believe, in the  context of the instant case, plain- 
t i f f s  decision to demand a specified fee per day evinces the kind 
of independence normally associated with independent contrac- 
tors. 

Regarding the conditions under which the plaintiff could have 
been discharged, I have already noted my disagreement with the 
majority. The record is simply silent on this point. I think that  
the manner in which plaintiff conducted the  course before the  ac- 
cident indicates he would not have been subject t o  discharge had 
he selected a different method for conducting the  training session. 
Indeed, the  evidence indicates that  Mr. Chapman turned the en- 
tire training course over t o  plaintiff, thus giving him complete 
rein to instruct the North State  employees however he saw fit. 
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The final Hayes factors also tend to  suggest that  plaintiff 
was an independent contractor. North State  did not employ him 
regularly. He was entirely free t o  utilize the  resources available 
a t  North State. The fact tha t  North State  made such resources 
available, rather  than requiring plaintiff t o  acquire his own, 
should not be understood as  the  kind of limitation on his free~dom 
which might otherwise be indicative of an employment relation- 
ship. 

Finally, plaintiffs duty t o  conduct the training course during 
the hours when the  North State  employees were a t  work is not, 
in the context of the  task he contracted to perform, sufficient con- 
trol by North State  to  justify the conclusion that  he was an 
employee. North State, legitimately, did not want t o  pay its 
employees overtime to learn how to  use Kansas Jack equipm.ent. 
I ts  reasonable request that  plaintiff train its employees during 
regular working hours should not be construed to  alter his in- 
dependent contractor status. 

The decision upon which the  majority relies most heavily, 
Pearson v. Peerless Flooring Co., 247 N.C. 434, 101 S.E. 2d 301 
(19571, differs from the instant case in several important respects. 
In Pearson the  Court relied heavily on the fact that  the defendant 
agreed in a contract with the manufacturer that  the person in- 
stalling the equipment would be defendant's employee. While the 
Court did not consider this contract dispositive of the issue, it 
constituted strong evidence that  the defendant itself considered 
plaintiff as  its employee. Another way in which Pearson differs 
from the present case is that  the task involved required signifi- 
cantly less skill, and therefore permitted significantly more con- 
trol, than the task in the instant case. In Pearson the defendant's 
control over the details of the  dry kiln's installation is reflected in 
the constant supervision defendant exercised, as  well as  the occa- 
sion when the defendant made the plaintiff change the location of 
a pipeline in the kilns from the location which was called for in 
the plans and specifications. Finally, the method of payment in 
Pearson was an hourly wage rather  than a per d iem compensa- 
tion. I consider this last difference meaningful because an hourly 
wage is the kind of compensation most frequently associated with 
an employment relationship. Payment by the day is not. Because 
of this, and the  other differences noted, I do not believe Pearson 
controls this case. 
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I t  should be acknowledged that  distinguishing between an in- 
dependent contractor and an employee in a given case often gives 
rise to  disagreements between reasonable minds. The opposing 
opinions a t  every appeal in the  present case illustrate this. My 
judgment is that  the  deputy commissioner correctly concluded 
that  plaintiff was an independent contractor, and tha t  the  Indus- 
trial Commission therefore lacked jurisdiction over his claim. The 
Court of Appeals should be reversed and the case remanded with 
instructions that  the plaintiffs claim be dismissed. 

Justices MEYER and WHICHARD join in this dissenting opinion. 

STATE OF NORTH CAROLINA v. TIMOTHY CARNESS AUTRY 

No. 468A86 

(Filed 3 February 1988) 

1. Rape and Allied Offenses Q 4.3- virginity of prosecutrix-cross-examination 
properly excluded 

Where a rape and sexual offense victim testified that  defendant asked her 
if she were a virgin and she answered yes, the trial court properly denied 
defendant's motion to be allowed to cross-examine the  victim concerning her 
statement that she was a virgin since (a) the victim did not in fact testify as  to 
whether she was a virgin, and her testimony was offered only to  lay a proper 
foundation for additional evidence of defendant's statement to  the victim of his 
announced intent, and (2) defendant's requested cross-examination was barred 
by the rape shield provisions of N.C.G.S. $ 8C-1, Rule 412(b). 

2. Searches and Seizures Q 10- improper warrantless search of gym bag-admis- 
sion of seized items- harmless error 

Assuming arguendo that  an S.B.I. agent's warrantless search of a gym 
bag belonging to defendant which was seized from the office of defendant's 
employer violated defendant's constitutional rights and that  evidence found in 
the bag was improperly admitted a t  defendant's trial for kidnapping, rape and 
sexual offenses, the erroneous admission of such evidence was harmless 
beyond a reasonable doubt where the evidence of defendant's guilt, without 
regard to  any evidence or testimony concerning the  gym bag or its contents, 
was overwhelming. 

3. Criminal Law Q 111.1- defendant's decision whether to testify-improper in- 
struction - harmless error 

The trial court misstated the law in its instruction to  defendant concern- 
ing his decision as to whether to testify when the court stated that  the prose- 
cution "could, on good faith, ask you about prior misconduct, whether it 
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resulted in convictions in court if they had some good faith reason to  ask those 
questions, and you would be under oath to  answer the questions truthfully," 
since under Rule of Evidence 608(b) only those acts of misconduct probative of 
defendant's character for truthfulness or untruthfulness could be inquired into 
on cross-examination, and defendant would retain his right to assert his 
privilege against self-incrimination as  to  specific criminal misconduct that  
related only to his credibility. Assuming arguendo that  the trial court's error 
constitutes a violation of defendant's constitutional right to  take the stand in 
his own behalf, such error was rendered harmless beyond a reasonable doubt 
by the overwhelming evidence of defendant's guilt and by defendant's access 
to  and actual conference with his attorney. N.C.G.S. § 15A-1443(b). 

BEFORE Watts, J., and a jury a t  the  17 March 1986 Criminal 
Session of Superior Court, SAMPSON County, defendant was con- 
victed of three counts of first-degree sex offense, two countls of 
first-degree rape, one count of first-degree kidnapping, two counts 
of second-degree sexual offense, one count of second-degree rape, 
and one count of impersonating a law enforcement officer. Judge 
Watts sentenced defendant to life imprisonment on each of the 
first-degree sex offense and first-degree rape convictions, t o  forty 
years each on the first-degree kidnapping conviction and the first 
of the second-degree sex offense convictions, t o  twelve years each 
on the  second of the second-degree sex offense convictions and 
the second-degree rape conviction, and, finally, t o  two years on 
the impersonating a law enforcement officer conviction. Defend- 
ant appeals his life sentences as  of right pursuant to N.C.G.S. 
5 7A-27(a). His motion to bypass the  Court of Appeals on his ap- 
peal of the remaining convictions and accompanying sentences 
was allowed by this Court on 25 July 1986. Heard in the Supreme 
Court 12 November 1987. 

Lacy H. Thornburg, Attorney General, by Sylvia Thibaut, 
Assistant Attorney General, for the State. 

Malcolm Ray Hunter, Jr., Appellate Defender, by Geoffrey C. 
Mangum, Assistant Appellate Defender, for defendant-appelhmt. 

MEYER, Justice. 

On his appeal to our Court, defendant brings forward three 
assignments of error  relative to the guilt-innocence phase of his 
trial. Having considered the entire record and each of defendant's 
assignments in turn, we find no prejudicial error in defendant's 
trial. Accordingly, we leave undisturbed defendant's multiple con- 
victions and accompanying sentences. 
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Each of defendant's multiple convictions arose from a single 
criminal episode which occurred on 13 and 14 November 1985. Be- 
cause resolution of the issues presented in this case turns so 
substantially on the nature and the  volume of the evidence 
against this defendant, a lengthy recitation of the facts is called 
for. Accordingly, the evidence presented a t  trial tended to show 
the following series of events. On 13 November 1985, the  victim, a 
nineteen-year-old female, was working a t  the  checkout counter in 
an Eckerd's drug store in Sampson County, North Carolina. Be- 
tween 6:00 p.m. and 8:00 p.m. on that  evening, defendant, whom 
the victim did not know, entered the store on three separate occa- 
sions. On two of these occasions, defendant spoke to  the victim 
briefly, and on one of these occasions, defendant asked the victim 
if any photographs had been developed for a customer named 
"Autry." The victim later positively identified defendant a s  the  
man who was in the  Eckerd's drug store on the evening of 13 No- 
vember 1985. 

At  9:00 p.m. on that  same evening, the victim got off work, 
got into her car, and departed for home. Minutes later, a s  she 
turned onto the road leading to  her home, she noticed a car 
following very closely behind her. When the driver of the car 
behind her subsequently turned on a blue flashing light and 
emergency flashing lights, believing i t  to  be a police car, the vic- 
tim pulled her car over to the side of the road. A man whom the 
victim recognized as the man she had !seen in Eckerd's got out of 
the car and came up to  the driver's side of her car. Defendant 
told the victim that  he was an undercover police officer and that  
she had been driving too fast. After looking a t  her license, how- 
ever, defendant told the  victim that  he would let her go this time, 
and both defendant and the victim departed. 

A short time later, defendant, who was still following the vic- 
tim, once again turned on his flashing lights. The victim pulled 
over once more. On this occasion, defendant told the victim that  
there was a problem with her insurance which would necessitate 
her following him "so they could go straighten everything out." 
Told tha t  she would not be allowed to  call her parents first, the  
victim followed defendant t o  an abandoned store. Once there, de- 
fendant told the victim that  she would have to leave her car there 
and accompany him to meet other police officers. Believing de- 
fendant to be a police officer, she did as  she was told. She later 
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described defendant's vehicle as  a white car with a burgundy in- 
terior. 

As the  victim and defendant drove along, the victim repeat- 
edly asked for and was denied the  opportunity to  call her parents. 
At  one point, assuring her that  it was just "procedure," defendant 
pulled off the road, handcuffed the victim behind her back, and 
fastened her seat belt. Eventually, saying tha t  he knew some 
game wardens who would be down there, defendant turned onto a 
dirt path and proceeded deep into a wooded area. At  that  point, 
defendant got a gun out of the  t runk of the car and showed !it to  
the victim. Subsequently, when some hunters came upon defend- 
ant's car and shone a twelve-volt spotlight on and into it, defend- 
ant  restarted his vehicle and drove the  victim down another dirt 
path in the  woods. Two of these hunters later clearly identified 
defendant as  the driver of the  vehicle they had seen that  night. 

Stopping once again, defendant tightened the victim's hand- 
cuffs and began touching her. He then removed all of her clothes. 
Defendant asked the  victim if she was a virgin and she told him 
yes. Defendant then told her that  he was going to  "bust that  
cherry." Over a period of three to four hours, defendant forced 
the victim to  perform oral sex on him, forced her to  have vaginal 
and anal intercourse with him, and forcibly performed oral sex on 
her. After falling asleep on top of the victim for a period of time, 
defendant awoke and forced the victim to  have vaginal inter- 
course with him once again. 

Defendant then drove the victim to  a nearby abandoned 
house. Defendant carried the  victim inside the house and placed 
her on the floor in an upstairs room. There, defendant forcedl the 
victim to  have anal, vaginal, and oral intercourse with defendant 
once more. Leaving the  room momentarily, defendant returned 
with a needle and a syringe and proceeded to  give her a shot in 
the hip. The victim fell asleep shortly thereafter, not to  awake un- 
til around 8:30 a.m. or 9:00 a.m. on the  morning of 14 November. 

Upon awaking, the victim, still naked and handcuffed, dis- 
covered that  defendant had tied her legs with a rope and put a 
handkerchief around her mouth. Nevertheless, she managed to  
get  out of part  of the rope and to escape out the back of the 
house. She made her way to  a neighboring house where she re- 
ceived clothing and other assistance, apparently from a Mrs. 
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Starling. Mrs. Starling called two of her sons, Donald Starling and 
M. F. Starling, who came immediately to the house to help their 
mother render aid to  the victim. 

Joanne Starling, wife of M. F. Starling, testified that  she ac- 
companied her husband when he went to his mother's house in 
response to  her call. She stated tha t  the victim told her tha t  de- 
fendant had been driving a white car. She stated further that,  in 
response to  the  victim's description, she returned to  the  dirt  road 
leading to  the  abandoned house. While there, she saw a white car 
pull off the side of the road by the abandoned house. 

Mr. Somboon Kachaenchai, defendant's employer, testified a t  
trial that  he managed Vira Farms, a Sampson County hog farm. 
He saw defendant on the morning of 14 November and mentioned 
that  defendant came in late t o  work that  day. Also on that day, 
defendant asked if he could leave work for "some important busi- 
ness" and Mr. Kachaenchai agreed. Defendant later returned and 
left a black gym bag in the business office a t  Vira Farms. Mr. 
Kachaenchai, in the presence of Mr. Larry Melvin, another em- 
ployee of Vira Farms, opened the gym bag and saw a bottle or  
two of pig tranquilizer, syringes, needles, a survival knife, and 
some nylon string. After opening and looking a t  the  contents of 
the bag, Mr. Kachaenchai and Mr. Melvin reclosed the bag. 

A t  trial, pursuant to evidence showing these and other highly 
incriminating facts, defendant was convicted by a jury of the 
aforementioned crimes. In his appeal t o  our Court, defendant 
assigns three specific errors  concerning his multiple convictions: 
first, that  the trial court committed reversible error  in denying 
defendant's request to cross-examine the victim about her testi- 
mony that  she was a virgin; second, that  the  trial court commit- 
ted reversible error in denying defendant's motion to  suppress 
evidence seized without a warrant from his gym bag; and third, 
that the trial court committed reversible error  in instructing 
defendant on the legal consequences of his decisions as  t o  wheth- 
e r  to testify or  offer other evidence in his own behalf. We deal 
with each assignment of error  in turn. 

(11 In his first assignment of error, defendant asserts that  the 
trial court committed reversible error in denying defendant's re- 
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quest to cross-examine the victim about her testimony that  she 
was a virgin. A t  trial, during the direct examination of the victim 
by the prosecutor, the following exchange occurred: 

Q. [Name of the victim], did he ever make any statement or 
any inquiry as  to whether you had ever engaged in sex 
previously? 

MR. BACON: Objection, motion to  strike. 

COURT: Overruled, in my discretion I will permit Counsel 
t o  lead the witness. 

A. Yes sir. 

Q. What did he say to  you or what did he say to  you, [na.me 
of the victim]? 

A. He asked me if I was a virgin and I said yes. 

COURT: What was the answer? 

WITNESS: I said yes. 

MR. BACON: Objection, motion to  strike. 

COURT: Motion to  strike denied. 

Q. What did you say after he asked you if you were a virgin 
and you told him yes? 

A. He said that  he was going to  bust that  cherry. 

Later,  when defendant moved to  be allowed to  cross-examine the 
victim concerning her statement that  she was a virgin, the trial 
court, citing the rape shield provisions of Rule 412 of the North 
Carolina Rules of Evidence, denied the motion. Defendant con- 
tends that the trial court's application of the rape shield provi- 
sions in the case a t  bar prevented correction of false testimony by 
the victim and was therefore fundamentally unfair and violative 
of his constitutional right t o  confront his accuser. We do not 
agree. 

The trial court acted properly in denying defendant's motion. 
First, a close review of the testimony in question reveals that the 
State  did not ask, and the victim did not in fact testify, a s  t o  
whether she was a virgin. On the contrary, the victim testified 
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only to what defendant asked her and to what she told defendant 
in response to his question on the night of the crime. The State 
clearly elicited this testimony, not to establish before the jury 
whether the victim was a virgin, but to lay a proper foundation 
for the additional evidence of defendant's statement of his an- 
nounced intent, i.e., that defendant next told the victim that "he 
was going to bust that cherry." 

Second, and perhaps more important, the trial court properly 
ruled that defendant's requested cross-examination is barred by 
Rule 412 of the North Carolina Rules of Evidence. In pertinent 
part, that rule provides as follows: 

(b) Notwithstanding any other provision of law, the sex- 
ual behavior of the complainant is irrelevant to any issue in 
the prosecution unless such behavior: 

(1) Was between the complainant and the defendant; 
or 

(2) Is evidence of specific instances of sexual behav- 
ior offered for the purpose of showing that the act 
or acts charged were not committed by the de- 
fendant; or 

(3) Is evidence of a pattern of sexual behavior so 
distinctive and so closely resembling the defend- 
ant's version of the alleged encounter with the 
complainant as to tend to prove that such com- 
plainant consented to the act or acts charged or 
behaved in such a manner as to  lead the defend- 
ant reasonably to believe that the complainant 
consented; or 

(4) Is evidence of sexual behavior offered as the basis 
of expert psychological or psychiatric opinion that 
the complainant fantasized or invented the act or 
acts charged. 

N.C.G.S. 5 8C-1, Rule 412(b) (1986). Here, the victim's virginity or 
lack thereof does not fall within any of the four exceptions and is 
therefore an area prohibited from cross-examination by Rule 412. 
Moreover, as for defendant's claim that the rule violates his sixth 
amendment right to confront the witnesses against him, we re- 
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jected a similar claim in S t a t e  v. Fortne y, 301 N.C. 31, 269 S.E.. 2d 
110 (19801, and do so again today. Defendant's first  assignment of 
error is without merit. 

12) In his second assignment of error,  defendant asserts that  the  
trial court committed reversible error  in denying his motion to  
suppress evidence seized without a warrant by law enforcement 
officers from his gym bag. The search in question, says defendant, 
was in violation of the  fourth and fourteenth amendments to the 
United States  Constitution and of article I, section 20, of the  
North Carolina Constitution. In addition, continues defend,ant, 
the  improper admission of this illegally acquired evidence a t  trial 
was sufficiently prejudicial t o  warrant a new trial. We need not 
address the  question of whether the  search was valid. Assurriing 
arguendo that  the search violated defendant's constitutional 
rights and that  the  evidence therefrom was improperly admitted 
a t  trial, we find any such er ror  in i ts  admission harmless beyond 
a reasonable doubt. 

On 14 November 1985, Agent Joel Morris of the  S ta te  Bureau 
of Investigation, acting without a warrant, seized a gym bag be- 
longing to  defendant from the  business office of Vira Farms, a 
Sampson County hog farm where defendant was employed. Agent 
Morris subsequently conducted a warrantless search of the bag. 
Inside, he found pig tranquilizer, needles, syringes, flex handcuffs, 
rope, and two .22-calibre bullets. At trial, defendant objected to  
the admission of any of the  items of evidence seized from his gym 
bag by Agent Morris. The trial judge ruled that  defendant lacked 
standing t o  challenge the  search because the  bag had been left in 
an area of the  business office which is generally open to  the  
public and because defendant's employer, Mr. Somboon Kachaen- 
chai, in the  presence of another of his employees, had opened the  
bag and viewed its contents. Defendant claims, first, that  this 
evidentiary ruling by the  trial court constitutes error  and, second, 
that  his cause was sufficiently prejudiced t o  warrant our order of 
a new trial. As stated above, we do not address the  first claim. 
We disagree with the  second. 

Under current statutory and case law, error  committetd a t  
trial which infringes upon defendant's constitutional rights is 
presumed to  be prejudicial and entitles him to  a new trial unless 
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the error  in question is harmless beyond a reasonable doubt. 
State v. Brown, 306 N.C. 151, 293 S.E. 2d 569, cert. denied, 459 
U.S. 1080, 74 L.Ed. 2d 642 (1982); N.C.G.S. 5 15A-1443(b) (1983). 
Significantly, this Court has held that  the presence of overwhelm- 
ing evidence of guilt may render error of constitutional dimension 
harmless beyond a reasonable doubt. State v. Brown, 306 N.C. 
151, 293 S.E. 2d 569. In the case a t  bar, the  evidence of defend- 
ant's guilt, even without regard to  any evidence or testimony con- 
cerning the  gym bag or its contents, is indeed overwhelming. 

First,  defendant, who has several distinctive-looking moles on 
his face, was identified without hesitation a s  the  perpetrator by 
the victim and by the hunters. The victim, who had more than 
ample opportunity to view defendant, positively identified him 
both a s  the man who had asked for pictures for "Autry" in the 
Eckerd's drug store and as the man who, while impersonating a 
law enforcement officer, had kidnapped and sexually assaulted 
her. Both hunters, who had shone a high intensity light on and 
into defendant's car upon coming on it in France Woods, were 
able t o  positively identify defendant as  the man who was driving 
the car that  night. One of the hunters testified to the presence of 
a second person in defendant's car that  night. 

Second, there was a great deal of incriminating evidence pre- 
sented a t  trial concerning defendant's vehicle, a white AMC car 
with a burgundy interior. The victim, who spent a lengthy and 
horrible night primarily in defendant's car, testified that  i t  was a 
white car with a burgundy interior. The hunters, who saw defend- 
ant's car clearly by virtue of their spotlight, also indicated that  i t  
was a white car with a burgundy interior. Defendant's car, in ad- 
dition to being identified a s  the car used in the crime spree, was 
itself the source of other damning evidence. A search of the  car 
by S.B.I. Agent Zawistowski yielded a .22-calibre bullet, a flex 
cuff, a needle, and a nylon cord-items of evidence completely 
consistent with the victim's account of the crime. 

Third, various other items of evidence independent of the 
contents of the gym bag demonstrated overwhelmingly defend- 
ant's guilt of the crimes charged. Michael Smith, an acquaintance 
of defendant, testified that  he had seen defendant with a pair of 
handcuffs and a blue light like those used by police officers. The 
same hunters who saw defendant deep in the woods on the night 
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in question also noticed a light on the dash of defendant's white 
car. Also, Mr. Melvin, one of defendant's co-employees a t  Vira 
Farms, testified that,  on 14 November, defendant brought to the 
Vira Farms business office, along with the black gym bag, a 
brown sleeping bag. The victim testified that  defendant had used 
a brown sleeping bag to  cover her as  he drove from the wooded 
area to the abandoned house. She testified further that  it was this 
same brown sleeping bag on which defendant had forced her to lie 
a t  the abandoned house while he sexually assaulted her again. 
Clearly, even excluding any reference whatever to the gym bag in 
question or its contents, the evidence in the case a t  bar of this 
defendant's guilt is overwhelming. 

Moreover, even if the trial court had declared the search in 
question illegal, the effect of such a ruling with respect to the 
jury's actual knowledge of the contents of the gym bag would 
have been negligible, if of any effect a t  all. Mr. Kachaenchai and 
Mr. Melvin, who opened and looked into defendant's bag before 
Agent Morris arrived, testified to  the contents they in fact saw 
inside defendant's gym bag. Their testimony a s  to the presence of 
the highly incriminating items in the gym bag, irrespective of the 
trial court's decision as t o  the legality of the search by Agent 
Morris and his testimony with regard thereto, was to the same 
effect and makes even clearer that  the evidence of defendant's 
guilt of these crimes is overwhelming. We hold that,  assuming ar- 
guendo that  the trial court erred in admitting the evidence in 
question, the error was harmless beyond a reasonable doubt. 
Accordingly, defendant's second assignment of error  is without 
merit. 

[3] In his third and final assignment of error, defendant asserts 
that  the trial court committed reversible error in its instructions 
to defendant on the legal consequences of his decisions as  to 
whether t o  testify and a s  t o  whether to offer other evidence in 
his own behalf. Specifically, defendant argues here that  the trial 
court's explanation of defendant's right t o  testify misstated the 
legal consequences of his testimony and resulted in a chilling of 
his free exercise of that right. Though we agree with defendant 
that the trial court's instruction to defendant here constitutes er- 
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ror, we find that the error is harmless and does not warrant our 
order of a new trial. 

During the course of defendant's trial, the trial court in- 
structed defendant at  considerable length concerning his decisions 
as to whether to testify and as to whether to present evidence in 
his own behalf at  trial. The trial court instructed defendant that 
he had essentially three choices: (1) to neither present any evi- 
dence nor testify himself, (2) to present other witnesses and evi- 
dence but not testify himself, and (3) to present other witnesses 
and evidence and also testify himself. The trial court explained 
that defendant was within his rights to choose any of the three 
options, and it attempted to explain the particular legal conse- 
quences of each. Eventually, defendant presented no evidence and 
chose not to  testify. 

During one particular section of his instruction to defendant, 
the trial court attempted to explain the legal consequences of a 
decision by defendant to take the stand and testify in his own 
behalf. In pertinent part, the trial court stated as follows: 

[The prosecutor] could, on good faith, ask you about prior 
misconduct, whether it resulted in convictions in court if they 
had some good faith reason to ask those questions, and you 
would be under oath to answer the questions truthfully. 

Defendant argues that this warning misstates the law in two re- 
spects: first, only those acts of misconduct probative of defend- 
ant's character for truthfulness or untruthfulness could be 
inquired into on cross-examination; and second, defendant would 
retain his right to assert his privilege against self-incrimination as 
to specific criminal misconduct that related only to his credibility. 
We agree and we hold that the trial court's instruction to defend- 
ant in this instance was error. 

Rule 608(b) of the North Carolina Rules of Evidence provides 
as follows: 

(b) Specific instances of conduct.-Specific instances of 
the conduct of a witness, for the purpose of attacking or sup- 
porting his credibility, other than conviction of crime as pro- 
vided in Rule 609, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if pro- 
bative of truthfulness or untruthfulness, be inquired into on 
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cross-examination of the  witness (1) concerning his character 
for truthfulness or untruthfulness, o r  (2) concerning the  
character for truthfulness or untruthfulness of another wit- 
ness as  to  which character the  witness being cross-examined 
has testified. 

The giving of testimony, whether by an accused or by 
any other witness, does not operate a s  a waiver of his 
privilege against self-incrimination when examined with 
respect t o  matters which relate only to  credibility. 

N.C.G.S. 5 8C-1, Rule 608(b) (1986). The trial court, though it made 
an admirable and lengthy effort t o  explain to  defendant his vari- 
ous options, clearly, as  to  one part,  gave instructions inconsistent 
with Rule 608(b) and therefore committed error. 

However, despite defendant's spirited argument to  the con- 
trary, we hold that,  though the trial court did e r r  in its instruc- 
tion, the  error  is harmless. Assuming that,  as  defendant suggests, 
the trial court's error constitutes a violation of a constitutional 
right in defendant to  take the stand in his own defense, the appli- 
cable standard for determining the  presence or absence of preju- 
dice is stated in N.C.G.S. 5 15A-1443(b). This statute, which we 
also apply in part  I1 of this opinion above, reads as  follows: 

(b) A violation of the  defendant's rights under the Con- 
stitution of the  United States  is prejudicial unless the ap- 
pellate court finds that  it was harmless beyond a reasonable 
doubt. The burden is upon the  State  to  demonstrate, beyond 
a reasonable doubt, that  the error  was harmless. 

N.C.G.S. § 15A-1443(b) (1983). As we stated above, this statute dic- 
ta tes  that  trial court error which infringes a defendant's constitu- 
tional rights is presumed to  be prejudicial and entitles him .to a 
new trial unless the  error is harmless beyond a reasonable doubt. 
State v. Brown, 306 N.C. 151, 293 S.E. 2d 569. 

As we stated in part I1 above, the evidence of defendant's 
guilt in the  case a t  bar is simply overwhelming. Overwhelming 
evidence of defendant's guilt of the crimes charged may, and in 
this case does, render a constitutional error harmless. State v. 
Brown, 306 N.C. 151, 293 S.E. 2d 569. We incorporate here both 
our initial review of the  facts of the case a t  the outset of this 
opinion and, in addition, our specific reference to some of those 
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facts in part I1 above. The overwhelming evidence of defendant's 
guilt of the crimes charged clearly renders the trial court's error 
harmless beyond a reasonable doubt. 

Also, though the trial court did misstate the law in its in- 
struction to defendant concerning his decision as to whether to 
testify, the trial court repeatedly made very clear to defendant 
that he should consult his attorney before making any decision on 
the matter. On three separate occasions during the instructions to  
defendant, the court urged defendant to confer with his attorney 
before making any decision. Moreover, it is also clear from the 
record that defendant did in fact confer with his attorney on a t  
least one occasion before informing the court through his attor- 
ney that he had chosen to present no evidence. We hold that, 
here, where the trial court's error in its instructions to defendant 
was insulated by defendant's access to and actual conference with 
his attorney, the trial court's instructional error is harmless be- 
yond a reasonable doubt. Defendant's final assignment of error is 
therefore without merit. 

In conclusion, having reviewed the record and each of defend- 
ant's three assignments of error, we find that defendant had a 
fair trial, free of prejudicial error. Accordingly, we leave undis- 
turbed defendant's multiple convictions 'and accompanying 
sentences. 

No error. 

STATE OF NORTH CAROLINA v. CHRISTOPHER BRIAN KIVETT 

No. 328A87 

(Filed 3 February 1988) 

1. Criminal Law 8 91.14- Speedy Trial Act-427 days from indictment to 
trial -continwces excluded - no error 

There was no error in a prosecution for first degree sexual offense where 
427 days elapsed from defendant's indictment until trial. Three hundred twen- 
ty  days resulted from eleven written motions for continuances by the State, 
each of which contained a facially valid reason or reasons why the case could 
not be tried, and the orders granting the motions recited that they were en- 
tered for the reasons set forth in the motions and found that the ends of jus- 
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tice would be served by granting the continuances. Although defendant argued 
that 154 days should be rejected because there were no findings supporting 
the conclusion that  the ends of justice would be served, the State carried its 
burden by producing orders for continuances entered for facially valid reasons 
and, absent evidence produced by defendant, the court would not assume that 
other cases were not in fact being tried, that the State was trying cases of 
more recent origin, or that the  cases being tried were not sufficiently signifi- 
cant to  merit being tried ahead of this one. 

Criminal Law B 91.16- Speedy Trial Act-exclusion for period from date of 
indictment until beginning of next term-erroneous 

The trial court erred in a prosecution for first degree sex offense by ex- 
cluding from the speedy trial computation a twenty-one day period from the 
date of indictment until the date the next term of superior court commenced. 
N.C.G.S. § 15A-701(al)(l) (1983) does not contain the option of commencing the 
120-day period a t  the beginning of the first regularly scheduled criminal ses- 
sion of superior court following arrest, service of process, waiver of indict- 
ment, or indictment; however, this exclusion was not necessary to  bring the 
commencement of this trial within the  mandatory 120-day period. 

Constitutional Law @ 50- 427 day delay between indictment and trial-consti- 
tutional right to speedy trial-no violation 

The defendant in a prosecution for first degree sexual offense was not de- 
prived of his constitutional right to  a speedy trial by a 427 day delay between 
indictment and trial where the length of the delay was not sufficient alone to 
constitute unreasonable or prejudicial delay; the reason for most of the delay 
was the trial of other cases, and included as well a death and a medical 
emergency in the family of defendant's attorney, defendant's late arrival, and a 
heavy snowfall; two of the continuances were granted on motions by defend- 
ant's attorney and defendant's motion to  dismiss was based solely on the 
North Carolina Speedy Trial Act; and defendant's allegations of prejudice in 
that the passage of time obscured the victim's memory and provided oppor- 
tunity for collusion were not supported by the record. Sixth and Fourteenth 
Amendments to  the U.S. Constitution. 

Witnesses 1 1.2- four-year-old victim-competent to testify 
The trial court did not abuse its discretion by finding that  a four-year-old 

sex offense victim was competent to  testify where the voir dire record reveals 
that  the witness testified that  he knew what it meant to tell the truth, that it 
was good to  tell the  truth and not good to  tell a lie, that  he knew that he was 
there to  tell the truth, and that he was going to tell the truth. N.C.G.S. 
5 8C-1. Rule 601. 

Rape and Allied Offenses B 5- first degree sex offense-four-year-old vic- 
tim -evidence sufficient 

The trial court did not er r  by denying defendant's motion to dismiss a t  
the end of the evidence in a prosecution for first degree sexual offense against 
a four-year-old victim where the  testimony of the victim, corroborated by an 
examining physician, a social worker, and relatives of the  victim provided s u b  
stantial evidence as to the occurrence of a sexual act by force and against the 
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will of the victim, who was under the  age of thirteen years, by this defendant, 
who was a t  least twelve years old and four years older than the  victim. 
N.C.G.S. $ 14-27.4 (1986). 

APPEAL of right by defendant pursuant to N.C.G.S. 5 7A-27 
(a) (1986) from a conviction of first degree sexual offense before 
Helms, J., and the imposition of a life sentence, a t  the 9 March 
1987 Session of Superior Court, ROWAN County. Heard in the  
Supreme Court 8 December 1987. 

Lacy H. Thornburg, At torney General, by  Elisha H. Bunting, 
Jr,, Assistant At torney General, for the State. 

Thomas M. Brooke for defendant-appellant. 

WHICHARD, Justice. 

Defendant was charged in an indictment, proper in form, 
with engaging in a sex offense with his four-year-old nephew in 
violation of N.C.G.S. 5 14-27.4. The jury returned a verdict of 
guilty, and the  trial court imposed the  mandatory life sentence. 
N.C.G.S. 55 14-27.4, -1.1(2) (1986). We find no error. 

Defendant was living with his sister, the mother of the vic- 
tim. The victim testified tha t  defendant came into the victim's 
room, cut the victim's pants, and "[plut his pee pee in [the 
victim's] butt." The victim told defendant three times to  stop, but 
he did not. Instead, when the  victim told him to  stop, defendant 
continued to  "put his pee pee in [the victim's] butt." 

Several witnesses testified to  corroborate the  victim: 

Dr. Amy Suttle, who was qualified a s  an expert in pediatric 
gastroenterology, testified that  she examined the  victim on 22 Oc- 
tober 1985. She found a tear  with scarring in the anal area that  
could have resulted only from a very severe injury caused by 
"force of penetration against [the victim's] will of the anal area." 
The witness could not say what object caused the tear,  but she 
knew "that an object of large enough diameter not only stretched 
the tightened closed muscle but also [tore] it and it was forcefully 
applied." The victim, pointing to his rectum, told Dr. Suttle that  
defendant had hurt him with "[hlis pee pee." Dr. Suttle believed 
that  the injury could have been caused by penetration by a male 
sex organ. 
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The victim's great-grandmother testified that  the victim had 
complained to  her of pain in his anal area. When she asked what 
had happened to  him, he told her that  defendant had cut his 
britches and put his "pee pee" in his anal area. The victim said 
that  he had "screamed and hollered," but defendant would not 
stop when he asked him to. He also told her that  when he went to 
the  bathroom, his "butt" hurt him "so bad." 

The victim's grandmother testified that  the  victim also had 
told her that  defendant had "stuck his pee pee in [the victim's] 
butt." She further testified that  defendant was approximately 
seventeen or eighteen years old a t  the  time. 

John Thomas, a social worker with the Rowan County IDe- 
partment of Social Services, testified that the  victim had used 
anatomical dolls to  demonstrate to  him what had happened. He 
stated that  the victim had "inserted the [defendant] doll['s] [sex 
organ] into the [victim] doll['s] rectum." The victim also told 
Thomas, a s  he had told the other witnesses, that  defendant had 
cut his trousers, had "stuck his pee pee in [the victim's] butt,  t:hat 
i t  hurt, [and] that  he [had] cried out in pain." 

Defendant testified on his own behalf. He stated that  he was 
twenty-one years old a t  the time of the trial, which occurred one 
and one-half years after the  incident in question. He denied that  
this incident, or any such incident, had occurred. He presented 
other evidence tending to  negate the likelihood that  the incident 
had occurred. Because this evidence is not pertinent to resolution 
of the issues presented, we do not set  it forth in detail. 

[I] Defendant first contends that  the trial court erred in denying 
his motion to dismiss for the  State's failure to  t ry  him within the 
time limits set by the  Speedy Trial Act, N.C.G.S. 5 15A-701. This 
act requires the  State  to  t r y  a defendant charged with a felony 
within 120 days from the date  the defendant is arrested, served 
with criminal process, waives indictment or is indicted, whichever 
occurs last, unless that time is extended by certain specified 
events. N.C.G.S. 5 15A-701 (1983 & Cum. Supp. 1987); State v. 
Sams, 317 N.C. 230, 233, 345 S.E. 2d 179, 181-82 (1986). Here, the 
date from which the requisite time period must be measured is 
the date  of defendant's indictment, 6 January 1986. The trial did 
not commence until 9 March 1987, 427 days later. Unless a t  least 
307 of the days between defendant's indictment and his trial are  
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excludable from computation for one of the  statutory reasons, the 
trial court should have granted defendant's motion. S ta te  v. 
Sams, 317 N.C. a t  233, 345 S.E. 2d a t  182. 

While the burden of proof in supporting a motion to  dismiss 
remains with the defendant, the  State  has the burden of going 
forward with evidence to  show that  periods of time should be ex- 
cluded from the computation. N.C.G.S. tj 15A-703 (1983); S ta te  v. 
Sams, 317 N.C. a t  234, 345 S.E. 2d a t  182. The act allows exclusion 
of a period of delay resulting from a continuance "if the judge 
granting the  continuance finds that  the ends of justice served by 
granting the continuance outweigh the best interest of the public 
and the defendant in a speedy trial and se ts  forth in writing . . . 
the reasons for so finding." N.C.G.S. tj 15A-701(b)(7) (Cum. Supp. 
1987). The motion for a continuance must also be in writing. Id 

Here, the State  produced eleven written motions for continu- 
ance, each of which contains a facially valid reason or reasons 
why the  case could not be tried. The orders granting these mo- 
tions recite that  they were entered for the  reasons set  forth in 
the motions, see Sta te  v. Heath, 77 N.C. App. 264, 267-68, 335 S.E. 
2d 350, 352-53 (19851, rev'd on other grounds, 316 N.C. 337, 334 
S.E. 2d 250 (19861, and they contain the mandatory finding that  
the  ends of justice served by granting the  continuances outweigh 
the best interests of the public and the defendant in a speedy 
trial. On the basis of these written motions and orders, the  trial 
court made the following finding: 

That there a re  written continuances signed by the  presiding 
judge excluding the following time periods: 

February 3, 1986 
March 10, 1986 
June  23,1986 
July 22, 1986 
August 11, 1986 
September 2,1986 
October 7,1986 
November 10, 1986 
December 16, 1986 
January 6, 1987 
January 27,1987 

through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 

March 2, 1986 
April 13, 1986 
July 20, 1986 
August 11,1986 
September 2, 1986 
October 6, 1986 
November 10,1986 
December 15, 1986 
January 5, 1987 
January 25,1987 
March 8, 1987 

28 days 
35 days 
28 days 
21 days 
22 days 
34 days 
35 days 
35 days 
21 days 
20 days 
41 days 

320 days 
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The court concluded as  a matter  of law that  the  time periods list- 
ed in the  finding should be excluded. 

Nothing else appearing, this exclusion was proper under the 
s tatute  and sufficed to  bring the  trial within the  requisite 120 day 
period. The sole reason stated for six of these continuances, which 
accounted for 154 of the 320 days excluded, was that  "[tlhe trial of 
other cases prevented the  trial of this case during this session." 
Defendant argues that  we should reject the  exclusion of this 154 
day period absent written findings, which are not present, sup- 
porting the  conclusion that  the ends of justice served by trying 
other cases before this one outweighed the best interests of the 
public and the  defendant in a speedy trial of this case. We 
disagree. By producing the  orders for continuance, all entered for 
facially valid reasons, the  State  carried its burden of going for- 
ward with evidence to  show that  the  continuance periods should 
be excluded from the  computation. N.C.G.S. 158-703 (1983). .Ab- 
sent evidence produced by defendant a t  trial and brought forward 
in the record on appeal, we cannot assume that  other cases were 
not in fact being tried, that  the  State  was trying cases of more re- 
cent origin while postponing this one, or that  the  cases being 
tried were not sufficiently significant that  the  ends of justice 
merited trying them ahead of this one. We thus hold that,  on this 
record, the  continuance periods were properly excluded and de- 
fendant was tried within the  requisite 120 day period. 

[2] Defendant also contends that  the  trial court erred in excllud- 
ing the twenty-one day period from 6 January 1986, the date of 
the indictment, until 27 January 1986, the date the  next term of 
superior court in Rowan County commenced. We agree. The act 
provides that  the  120 day period begins to  run on "the date the 
defendant is arrested, served with criminal process, waives an in- 
dictment, or is indicted, whichever occurs last." N.C.G.S. § 15A- 
701(al)(l) (1983). I t  does not contain the  option of commencing the 
120 day period a t  the  beginning of the first regularly scheduled 
criminal session of superior court following arrest,  service of 
criminal process, waiver of indictment, o r  indictment. The legisla- 
ture established such a provision for appeals from district, to  
superior court in misdemeanor cases. N.C.G.S. 15A-701(a'1)(2) 
(1983). This indicates legislative cognizance of such an option, and 
we thus must assume that  the option was rejected except as  spec- 
ified. While we thus believe the  trial court erred in excluding the 
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twenty-one days between the  indictment and the  next term of 
court, this exclusion was not necessary to  bring the  commence- 
ment of trial within the mandatory 120 day period. 

[3] Defendant further contends that  he was deprived of his con- 
stitutional right to a speedy trial pursuant t o  the  Sixth and Four- 
teenth Amendments t o  the  United States Constitution. The 
United States  Supreme Court has identified four factors "which 
courts should assess in determining whether a particular defend- 
ant has been deprived of his right" t o  a speedy trial under the 
federal constitution. Barker v. Wingo, 407 U.S. 514, 530, 33 L.Ed. 
2d 101, 117 (1972). They are: (1) length of delay; (2) the reason for 
the delay; (3) the defendant's assertion of his right; and (4) preju- 
dice to  the  defendant. Id. See Sta te  v. Jones, 310 N.C. 716, 721, 
314 S.E. 2d 529, 532-33 (1984); S ta te  v. Hartman, 49 N.C. App. 83, 
86, 270 S.E. 2d 609, 612 (1980). 

As to  the first factor, "the delay's duration is not p e r  se de- 
terminative of whether a violation has occurred." S ta te  w. Jones, 
310 N.C. a t  721, 314 S.E. 2d a t  533. As stated in Jones: "This 
Court has held that  a delay of twenty-two months is not of great 
significance but is merely the 'triggering mechanism' that  precipi- 
tates  the speedy trial issue." Id,  citing Sta te  v. Hill, 287 N.C. 207, 
214 S.E. 2d 67 (1975). 

Here, 427 days elapsed from the date of indictment to the 
date of trial. We do not believe that  this period-several months 
less than the twenty-two month period referred to  in Jones-was 
sufficient, standing alone, to constitute unreasonable or prejudi- 
cial delay. 

As to  the second factor, most of the delay resulted from the 
granting of eleven motions to  continue. The reason for seven of 
these continuances was the trial of other cases. As noted above, 
defendant has produced no evidence that  other cases were not in 
fact being tried, that  the  State  was trying cases of more recent 
origin while postponing this one, or that  the cases being tried 
were not sufficiently significant that  the ends of justice merited 
trying them ahead of this one. The reasons for the other four con- 
tinuances were: (1) a death in the  family of defendant's attorney; 
(2) a medical emergency in the family of defendant's attorney; (3) 
defendant arrived late, was called and failed to  appear, and other 
matters were in progress when he appeared; and (4) a heavy 
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snowfall that  wreaked havoc upon the court's docket. Delays occa- 
sioned by bereavement and a medical emergency in defense 
counsel's family, and by the defendant's own failure to  appear, 
were presumably appropriate and in defendant's best interest. 
They thus can scarcely form the basis for his assertion of a denial 
of his constitutional right to  a speedy trial. The additional delay 
occasioned by a heavy snowfall was clearly reasonable and 
without fault on the  part of the  State. So far as the record before 
us reveals, the reasons for the  delay caused by the continuances 
here were reasonable and well within tolerable constitutional 
limits. 

As to  the third factor, it appears that  two of the continu- 
ances were granted on motions by defendant's attorney. The 
record reveals no objection by defendant to  any of the other con- 
tinuances. Defendant's motion to  dismiss, filed on 5 November 
1986, was based solely on the North Carolina Speedy Trial Act 
and did not allege any violation of his federal constitutional right. 
See State v. Jones, 310 N.C. a t  721, 314 S.E. 2d a t  533. "Because 
the right to  a speedy trial is a fundamental right under our S.tate 
and Federal Constitutions, this Court has held that  'failure to de- 
mand a speedy trial does not constitute a waiver of that  right, 
but it is a factor to be considered.' " Id. a t  721-22, 314 S.E. 2d a t  
533, citing State v. Hill, 287 N.C. a t  212, 214 S.E. 2d a t  71. In con- 
sidering the  factor, we find that  the  record reveals no assertion 
by defendant of his federal constitutional right to  a speedy trial 
prior to this appeal. The factor thus does not weigh heavily in de- 
fendant's favor. See State v. Hartman, 49 N.C. App. a t  87, 270 
S.E. 2d a t  612. 

As to  the fourth factor, defendant argues that  he was preju- 
diced in that  the passage of time obscured the  victim's memory 
and provided opportunity for collusion between the victim and his 
great-grandmother as  to  the victim's testimony. We disagree. The 
victim testified about the act in question with sufficient clarity to 
rebut any assertion that his memory was obscured, and several 
witnesses corroborated his testimony. The assertion regarding 
collusion between the  victim and his great-grandmother is specu- 
lation unsupported by the record. We find nothing in the record 
that  reveals any prejudicial results occasioned by the perio~d of 
delay between the time of indictment and the time of trial. 
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In summary, we find no basis for concluding tha t  defendant 
was deprived of his right t o  a speedy trial pursuant t o  the  Sixth 
and Fourteenth Amendments t o  the  United States  Constitution. 

[4] Defendant contends tha t  the  trial court abused i ts  discretion 
in finding the  four-year-old victim competent to  testify, because 
the  victim arguably did not understand the  nature and obligation 
of an oath or the  meaning and necessity of telling the  truth. De- 
fendant points t o  the  following probing of the  witness by the  dis- 
trict attorney during the  voir dire examination t o  determine com- 
petency: 

Q [Victim's name], do you know what it means t o  tell t he  
t ruth? 

A Yes. 

Q What does i t  mean t o  tell t he  t ruth,  [victim's name]? 

A (No response) 

Q Does tha t  mean t o  tell something that  really happened? 

A Yes. 

Q Is  i t  good to  tell t he  t ruth? 

A Yeah. 

Q Is  it good t o  tell a lie? 

A No. 

Q Why is it not good t o  tell a lie? 

A (No response) 

Q Because it's just bad? 

A Yeah. 

Defendant further points t o  t he  following probing by defense 
counsel on cross-examination: 

Q Do you know why you're here today? 

A (No response) 

Q Why a re  you here? 

A To tell the  truth. 
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Q What does that  mean? 

A (No response) 

Q What is the  t ruth,  [victim's name]? 

A (No response) 

Q What happens t o  you if you tell the t ruth? 

A (No response) 

Q Does anything happen t o  you if you tell the  t ruth? 

A (Nods head affirmative) 

Q What happens? 

A (No response) 

Q You don't know? You don't know what happens if you tell 
the  t ruth? 

A Uh huh. 

Q What happens if you lie? 

A (No response) 

Q You don't know what happens if you lie? 

A (Nods head negatively) 

Q You don't know? 

A (No response) 

We note the  following additional testimony from the  witness upon 
questioning by the  court: 

THE COURT: . . . . Are you going t o  tell us the  t ruth today 
about what these people ask you about? 

A Yes. 

Q It's a good thing to  tell the  t ru th  and wrong to  tell things 
that  a re  not true, is tha t  right? 

A Yeah. 

Q You know that  bad things happen to  you if you don't, tell 
the  t ru th  and it's wrong t o  tell a lie? 

A Yes. 
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Q Are you going to  tell us the t ruth today? 

A Yeah. 

We have stated: 

The competency of witnesses testifying in trials occur- 
ring after 1 July 1984 is determined by Rule 601 of the  North 
Carolina Evidence Code, which provides in pertinent part 
that  "[elvery person is competent to be a witness" except 
"when the court determines that  he is . . . (2) incapable of un- 
derstanding the duty of a witness t o  tell the  truth." N.C.G.S. 
[§] 8C-1, Rule 601(a), (b) (1986); S ta te  v. Gordon, 316 N.C. 497, 
502, 342 S.E. 2d 509, 512 (1986). This Court has defined com- 
petency under both the new rules and the case law prior to 
their adoption a s  "the capacity of the  proposed witness t o  
understand and to  relate under the obligation of an oath facts 
which will assist the jury in determining the t ru th  of the 
matters a s  t o  which it is called upon to decide." S ta te  v. 
Fearing, 315 N.C. 167, 173, 337 S.E. 2d 551, 554 (19851, 
quoting Sta te  v. Turner, 268 N.C. 225, 230, 150 S.E. 2d 406, 
410 (1966). 

Further, the competency of a witness "is a matter which 
rests in the sound discretion of the trial judge in the light of 
his examination and observation of the particular witness. " 
Sta te  v. Fearing, 315 N.C. a t  173, 337 S.E. 2d at 554-55, quot- 
ing Sta te  v. Turner, 268 N.C. a t  230, 150 S.E. 2d a t  410. Ab- 
sent a showing that  the  ruling a s  t o  competency could not 
have been the result of a reasoned decision, the ruling must 
stand on appeal. E.g., State  v. McNeely, 314 N.C. 451, 453, 
333 S.E. 2d 738, 742 (1985); S ta te  v. Lyszaj, 314 N.C. 256, 263, 
333 S.E. 2d 288, 293 (1985). 

State  v. Hicks, 319 N.C. 84, 88-89, 352 S.E. 2d 424, 426 (1987). 

The voir dire record here reveals that  the witness testified 
that  he knew what i t  meant to tell the truth, that  it was good to 
tell the t ru th  and not good to  tell a lie, that  he knew that  he was 
there to tell the t ruth,  and tha t  he was going to  tell the truth. We 
are  satisfied that  the witness' testimony met the standards of 
Rule 601; we cannot say that  the trial court's ruling could not 
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have been t he  result  of a reasoned decision. We consequently hold 
that  there was no abuse of discretion in admitting t he  victim's 
testimony. 

[5] Defendant finally contends tha t  t he  trial court erred in deny- 
ing his motion t o  dismiss a t  t he  end of all the  evidence. As stated 
in State v. Hicks: 

In ruling on a motion t o  dismiss, t he  trial court is t o  consider 
the  evidence in the  light most favorable t o  the  State,  and the  
S ta te  is entitled t o  every reasonable inference t o  be dra.wn 
from that  evidence. State v. Bell, 311 N.C. 131, 138, 316 S.E. 
2d 611, 615 (1984). Whether the  trial court erred under these 
circumstances depends upon whether substantial evidence 
was introduced of each essential element of the offense 
charged and of defendant's being t he  perpetrator. See State 
v. Gardner, 311 N.C. 489, 510-11, 319 S.E. 2d 591, 605 (1984). 

319 N.C. a t  89, 352 S.E. 2d a t  427. The testimony of the  vic- 
tim-corroborated by an examining physician, a social worker, 
and relatives of t he  victim-provided substantial evidence as  t o  
the  occurrence of t he  essential elements of first degree sexual of- 
fense, viz., a sexual act by force and against the  will of a victim 
under the  age of thirteen years by a defendant a t  least twelve 
years old and a t  least four years older than t he  victim. N.C.G.S. 
tj 14-27.4 (1986). This evidence also sufficed t o  implicate defendant 
as  the perpetrator. We thus find no error  in the  refusal t o  dismiss 
the  charge. 

No error.  

STATE OF NORTH CAROLINA v. EUGENE BRYANT MARLEY 

No. 315A87 

(Filed 3 February 1988) 

1. Homicide k[ 24.1 - instructions-inferences of malice and unlawfulness-burden 
of proving insanity-no unconstitutional mandatory presumption of unlawful- 
ne8S 

The trial court's instructions on the  inferences of malice and unlawfulness 
arising from proof beyond a reasonable doubt of t h e  intentional use of a deadly 
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weapon proximately causing death and on defendant's burden to  prove insani- 
ty  to the satisfaction of the  jury did not together create a constitutionally im- 
permissible mandatory rebuttable presumption on the element of unlawfulness, 
since the defense of insanity is unrelated to the existence or nonexistence of 
the element of unlawfulness, and placing the burden of persuasion on the in- 
sanity issue upon the defendant in a homicide case in no way lessens the 
State's burden to prove unlawfulness beyond a reasonable doubt and does not 
shift the burden of persuasion on this element to the defendant. 

2. Criminal Law 8 138.21 - second degree murder- especially heinous aggravat- 
ing circumstance 

The evidence supported the  trial court's finding of the especially heinous 
aggravating circumstance for a second degree murder where it showed that 
defendant shot the victim several times while the  victim was fleeing for his 
life; as  the victim fell to  his knees, defendant shot him several more times; as  
the victim lay helpless and prone before him, defendant shot him a sixth time; 
as  defendant continued to  fire shot after shot into the victim's helpless body, 
he cruelly taunted him and indicated his intent to  continue shooting until the 
victim was dead; five of the wounds, although painful, would not have been im- 
mediately fatal, and the victim could have remained conscious for some time 
even after receiving the sixth wound; and the  victim was in fear for his life 
and was conscious that  he was being repeatedly shot. 

3. Criminal Law 8 138.29- trial for first degree murder-conviction of second de- 
p e e  murder -premeditation and deliberation not proper aggravating factor 

Where a defendant is tried for first degree murder upon the theory of 
premeditation and deliberation and is found by the  jury to he guilty of second 
degree murder, due process and fundamental fairness preclude the trial court 
from finding as an aggravating factor for second degree murder that defendant 
acted with premeditation and deliberation. 

APPEAL by defendant pursuant to N.C.G.S. 5 7A-27(a) from 
judgment imposing a life sentence entered by Brannon, J., a t  the 
19 January 1987 Criminal Session of Superior Court, CHATHAM 
County, upon defendant's conviction by a jury of second degree 
murder. Heard in the Supreme Court 12 November 1987. 

Lacy H. Thornburg, At torney General, by  Dennis P. Myers, 
Assistant At torney General, for the state.  

J. Kirk Osbomz, Public Defender, for defendant appellant. 

EXUM, Chief Justice. 

Defendant's assignments of error  pertain to: (1) whether the 
trial court's instructions to  the  jury included a constitutionally im- 
permissible presumption on an essential element of the offense; 
(2) whether the trial judge erred in finding in aggravation that  
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t he  offense was especially heinous, atrocious or  cruel, N.C.G.S. 
5 15A-1340.4(a)(l)f; and (3) whether there  was error  in t he  trial 
court's finding in aggravation a t  t he  sentencing hearing that  
defendant acted with premeditation and deliberation, defendant 
having been acquitted by t he  jury of first degree murder.  We find 
no error  in t he  trial but conclude t he  trial court erred in finding 
premeditation and deliberation as  an aggravating factor and re- 
mand for a new sentencing hearing. 

The victim in this case, Wesley Walker, was t he  stepson of 
t he  defendant. A t  trial the  state's evidence showed tha t  on t he  
morning of 3 December 1985, Walker went into a convenience 
store t o  purchase fuel for his truck. After Walker left, defendant 
entered t he  store, purchased some fuel for his truck and went 
outside. Shortly thereafter defendant took a .30 caliber M1 car- 
bine gun from the  front seat  of his truck and walked toward 
Walker's truck. 

As  defendant approached Walker's truck, he fired a single 
shot through the  window on t he  driver's side of t he  vehicle. Wa.lk- 
e r  escaped through the  door on t he  passenger side and ran away 
from defendant. Defendant stepped in front of t he  truck and fired 
two more shots, felling Walker. Defendant began walking toward 
Walker and said, "If you want some more, goddamn, I'll give you 
some more." Walker fell t o  his knees. 

While Walker was on his knees, defendant shouted, "I'll kill 
you" and "Do you want some more?" Defendant then shot Walker 
several more times. As Walker lay face down on the  ground, de- 
fendant shouted, "I'll shoot you in the  head. You want one in t he  
head?" Defendant then shot Walker in the  back of the  neck or  
head area. 

After firing the  last shot defendant turned, went back t o  his 
truck, placed his gun on t he  front seat  and went inside the  store. 
By that  t ime bystanders had called t he  police and defendant was 
apprehended before leaving the  vicinity of the  store. Numerous 
people witnessed t he  incident and testified that  defendant was 
t he  person who shot and killed Walker under t he  circumstan~ces 
described above. 

Robert Thompson, a forensic pathologist, testified tha t  Wes- 
ley Walker had suffered six gunshot wounds. Five of the  wounds, 
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although painful, would not have been immediately fatal. He 
testified that,  although it was possible that  Walker had fallen un- 
conscious after receiving the  sixth gunshot wound, i t  was also 
possible for a person to  suffer such a wound and remain conscious 
for some time. 

Defendant pleaded not guilty by reason of insanity. He pre- 
sented evidence tending to  show that  he and his wife had operat- 
ed a successful trucking business until two or three years before 
the incident. A t  that  time defendant began exhibiting uncharac- 
teristic behavior. He became lethargic, inattentive to  matters  of 
business and personal hygiene and showed a lessened ability t o  
work. He gradually became more disoriented and was unable to  
keep up a normal work schedule. 

Defendant's wife testified that  her husband's condition dete- 
riorated so much that  she made the decision that  he was no long- 
e r  capable of driving his truck in commerce. She testified that  she 
had notified a dispatcher that  defendant was not t o  be dispatched 
with a load, but was to  be instructed to  return home. She also 
testified that  her husband had told her that  he had planned to  kill 
Walker for a year and that  he had dug a grave behind their home 
and concealed it. 

Dr. Billy Royal, a psychiatrist, testified that  defendant, be- 
cause of a mental disease or deficiency of the mind, did not under- 
stand the nature and quality of the act he committed. 

In rebuttal, s tate  offered testimony from three expert wit- 
nesses. Generally, their testimony was that,  while defendant had 
less than average intelligence and had exhibited symptoms con- 
sistent with various organic and mental problems, he had the abil- 
ity t o  understand the nature and quality of his act. 

[I] Defendant first assigns a s  error  a portion of the  trial judge's 
final instructions to  the jury. In pertinent part,  the  jury instruc- 
tions were as  follows: 

If the  State  proves beyond a reasonable doubt that  the  de- 
fendant killed the  victim with a deadly weapon o r  intentional- 
ly inflicted a wound upon the  victim with a deadly weapon 
that  proximately caused the  victim's death, you, the  jury, 
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may infer first that  the killing was unlawful, and secondly, 
that  it was done with malice. But you are not compelled to  do 
so. You may consider this along with all of the  other facts 
and circumstances in determining whether the  killing was 
unlawful and whether it was done with malice. 

The trial judge also submitted defendant's insanity defense 
t o  the jury. In that  portion of his instructions the trial judge 
stated, "sanity or soundness of mind is the natural and normal 
condition of people. Therefore, everyone is presumed sane until 
the contrary is made to  appear. . . ." The trial judge then in- 
structed the  jury that  defendant had the burden to  prove his in- 
sanity to the jury's "satisfaction," saying, "the evidence taken as  
a whole, must satisfy you not beyond a reasonable doubt but sim- 
ply satisfy you that  the defendant was insane a t  the time [ofj the 
alleged offense. . . ." 

Defendant argues that  these instructions, taken together, 
could have created in the mind of a reasonable juror a constitu- 
tionally impermissible "mandatory rebuttable presumption" on 
the essential element of unlawfulness. This kind of presumption, 
found to  be a violation of the Due Process Clause in Francis v. 
Franklin, 471 U.S. 307, 85 L.Ed. 2d 344 (19851, was described in 
that  case as  follows: 

A mandatory rebuttable presumption does not remove the 
presumed element from the case if the State  proves the pred- 
icate facts, but it nonetheless relieves the State  of their af- 
firmative burden of persuasion on the presumed element by 
instructing the jury that  it must find the presumed element 
unless the defendant persuades the jury not to make such a 
finding. A mandatory rebuttable presumption is perhaps less 
onerous from the defendant's perspective, but it is no less un- 
constitutional. Our cases make clear that [such] shifting of the 
burden of persuasion with respect to a fact which the State  
deems so important that  it must be either proved or pre- 
sumed is impermissible under the Due Process Clause. 

471 U.S. a t  317, 85 L.Ed. 2d a t  355.' 

1. For a fuller discussion of the constitutional limits on presumptions and in- 
ferences in criminal prosecutions, see S t a t e  v. Reynolds,  307 N.C.  184, 297 S.E. 2d 
532 (19821, and Sta te  v. W h i t e ,  300 N.C.  494, 268 S.E. 2d 481 (19801, and decisions of 
the United States Supreme Court therein cited and discussed. 
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Defendant argues tha t  because there  was no evidence tend- 
ing t o  rebut  t he  element of unlawfulness except t he  evidence of 
insanity and the  jury was instructed that  defendant had the  bur- 
den of persuasion on the  insanity issue, reasonable jurors could 
have construed the  instructions, taken a s  a whole, t o  mean tha t  
they would find unlawfulness unless t he  defendant persuaded 
them tha t  the  element did not exist. 

This argument is grounded on a misunderstanding of t he  na- 
t u r e  of t he  insanity defense in a homicide case and a superficial 
reading of t he  trial court's instructions. 

"In t he  absence of evidence of mitigating or  justifying factors 
all killings accomplished through the  intentional use of a deadly 
weapon a re  deemed t o  be malicious and unlawful." S ta te  v. Hun- 
kerson, 288 N.C. 632, 650, 220 S.E. 2d 575, 588 (1975), rev'd on 
other  grounds, 432 U.S. 233, 53 L.Ed. 2d 306 (1977). "[A111 inten- 
tional killings a re  deemed, in law, t o  be unlawful in t he  absence of 
some evidence showing tha t  the  killing was excused or  justified." 
Reynolds, 307 N.C. a t  192, 297 S.E. 2d a t  537. In the  presence of 
evidence of heat of passion or self-defense, a jury may be instruct- 
ed that  it is permitted, but not compelled, to  infer malice and 
unlawfulness from the  intentional use of a deadly weapon proxi- 
mately resulting in death. S ta te  v. Simpson, 303 N.C. 439, 279 
S.E. 2d 542 (1981). But, in the  presence of evidence of heat of pas- 
sion and self-defense, the  jury must also be instructed that  t he  
s tate  must prove beyond a reasonable doubt that  defendant did 
not act in heat of passion and in self-defense in order t o  prove the  
existence of malice and unlawfulness, respectively. Id. In other 
words self-defense negates, in law, the  element of unlawfulness; 
and heat of passion, the  element of m ii 1' Ice. 

Insanity does not mitigate, justify, or excuse the  commission 
of a crime. I t  does not, a s  a matter  of law, negate the  element of 
unlawfulness, or any other discrete element of a homicide. A find- 
ing of not guilty by reason of insanity is not the  same as an ac- 
quittal, nor does it result in defendant's being found guilty of a 
lesser degree of homicide. I t  simply means that  the defendant is 
absolved from criminal responsibility for his act and cannot be 
punished for it. S ta te  v. Swink, 229 N.C. 123, 47 S.E. 2d 852 
(1948). Instead, defendant, upon appropriate findings by the  trial 
court, may be involuntarily committed to  a s tate  mental health fa- 
cility. See N.C.G.S. § 15A-1321 (1983). 
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The defense of insanity is, thus, unrelated to  the  existence or  
nonexistence of the  element of unlawfulness. To place the  burden 
of persuasion on the  insanity issue upon the  defendant in a homi- 
cide case in no way lessens the  state's burden t o  prove unlawful- 
ness beyond a reasonable doubt, nor does i t  shift the  burden of 
persuasion on this element t o  the  defendant. Neither could the  
jury in this case have reasonably understood the  trial court's in- 
structions t o  relieve in any way the  state's burden of persuasion 
on the  elements of homicide. 

In keeping with the  above propositions concerning the  nature 
of the  insanity defense, t he  jury here was instructed tha t  it would 
not consider the  issue of defendant's insanity unless i t  had first 
found beyond a reasonable doubt t he  existence of each element of 
the homicide. The trial court instructed: 

Now, when there  is evidence which tends t o  show that  t he  
defendant was legally insane a t  the  time of t he  alleged of- 
fense, you will consider this evidence only if you find that  
the  S ta te  has proved beyond a reasonable doubt each of' the  
things about which I have already instructed you. Even if the  
S ta te  does prove each of those things beyond a reasonable 
doubt, the  defendant would nevertheless be not guilty if he 
was legally insane a t  t he  time of the  alleged offense. 

Considering the  jury instructions as  a whole, we conclude that  
the jury in this case could not have reasonably understood the  
trial court's instructions to  relieve in any way the  state's burden 
of persuasion on the  elements of t he  homicide. Accordingly, we 
find no merit in this assignment of error. 

Defendant's two remaining assignments of error  relate t o  the  
findings of the  trial court a t  the  sentencing hearing. Murder in 
the second degree is a Class C felony; therefore, the  judge sen- 
tencing a defendant who is adjudged guilty of this crime must 
impose a 15-year term of imprisonment unless aggravating or mit- 
igating factors merit imposition of a longer or  shorter term. State 
v. Melton, 307 N.C. 370, 298 S.E. 2d 673 (1983). Here, the  trial 
court sentenced defendant t o  the  maximum term of life imprison- 
ment after finding two aggravating and several mitigating factors 
dnd after concluding that  t he  aggravating factors outweighed the  
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mitigating factors. To the  trial court's finding of the  two aggra- 
vating factors defendant assigns error. 

[2] Defendant contends t he  trial court erred in finding as an ag- 
gravating factor that  the  crime was especially heinous, atrocious 
or cruel within the  meaning of N.C.G.S. 5 15A-1340.4(a)(l)f. De- 
fendant maintains this finding is contrary t o  our precedents on 
the  point. We disagree. 

The trial court's finding that  this murder is especially hei- 
nous is fully supported by our decision in S ta te  v. Watson, 311 
N.C. 252, 316 S.E. 2d 293 (1984). The defendant in Watson was 
convicted of second degree murder of his wife, upon an indict- 
ment charging him with first degree murder, and sentenced to  
life imprisonment. In Watson the  defendant shot his wife a total 
of ten times while she fled from room t o  room within her home. 
We stated: 

There is ample evidence tha t  the  victim was not killed by the  
first shots. She managed t o  move from room to  room in the  
house leaving a trail of blood behind her, clearly undergoing 
fear and pain in the  process. Death was not instantaneous. 

Id.  a t  255, 316 S.E. 2d a t  295. We concluded that  the  facts sup- 
ported the  trial court's finding of the  especially heinous aggravat- 
ing circumstance, saying: 

We also reject defendant's argument that  there should be 
some relevance attached to  his allegation that  he did not in- 
tend his victim t o  suffer or  intend that  the  murder be "vi- 
cious." Proof that  a defendant intended to  inflict unnecessary 
pain upon his victim is certainly appropriately considered in 
determining whether an offense is especially cruel. Such 
proof, however, is not necessary. G.S. 5 15A-1340.4(a)(l)f is 
stated in the disjunctive-"The offense was especially hei- 
nous, atrocious, o r  cruel." Thus an equally appropriate focus 
in determining the  existence of this factor is whether the  vic- 
tim suffered unusual physical pain or mental anguish. Here 
the  evidence fully supports a finding that  t he  victim suffered 
a degree of physical pain and psychological suffering not nor- 
mally present in every murder. . . . 

Id .  a t  255, 316 S.E. 2d a t  295-96. 
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The facts now before us a re  even more compelling in support 
of this aggravating factor than they were in Watson. Here there 
is not only evidence that  the victim actually suffered a degree of 
physical pain and mental anguish not normally present in every 
murder, but there is also evidence that  the defendant intended 
that  such suffering occur. The state's evidence shows that  defend- 
ant  shot Wesley Walker several times while Walker was fleeing 
for his life. Then, as  Walker fell to  his knees, defendant shot him 
several more times. Finally, as Walker lay helpless and prone 
before him, defendant shot him a sixth time. All the  while, as 
defendant continued to  fire shot after shot into Walker's helpless 
body, he cruelly taunted him and indicated his intent to  continue 
shooting until Walker was dead. Five of the wounds, although 
painful, would not have been immediately fatal, and there is evi- 
dence that  Wesley Walker could have remained conscious for 
some time even after receiving the  sixth gunshot wound. Wallker 
was in fear for his life and was conscious that  he was being 
repeatedly shot. 

This evidence clearly supports a finding that  defendant suf- 
fered a degree of physical and mental pain not normally present 
in every murder. This assignment of error is overruled. 

[3] Defendant next contends that  the trial court erred in finding 
as an aggravating factor that  defendant acted with premedita.tion 
and deliberation. Defendant argues that  the trial court was pre- 
cluded by considerations of due process from finding this ag,gra- 
vating factor. We agree. 

I t  is well settled that  a trial judge can find as  an aggravating 
factor that  the  killing was done with premeditation and delibera- 
tion when a defendant charged with first degree murder pleads 
guilty to second degree murder. State v. Brewer, 321 N.C. :284, 
362 S.E. 2d 261 (1987); State v. Daniels, 319 N.C. 452, 355 S.E. 2d 
136 (1987); State v. Carter, 318 N.C. 487, 349 S.E. 2d 580 (1986); 
State v. Melton, 307 N.S. 370, 298 S.E. 2d 673 (1983). However, as  
we noted in Melton, that  situation is "fundamentally different 
from one in which a defendant tried for murder in the first 
degree is found guilty of murder in the second degree . . . ." 307 
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N.C. a t  370, 298 S.E. 2d a t  673 n.2 (1983) (emphasis in original).' 
The question then is whether, under that  circumstance, a trial 
court can find by the preponderance of the evidence that  the  kill- 
ing was after premeditation and deliberation and use this finding 
as an aggravating factor. We conclude not. 

When a defendant is tried for first degree murder upon the 
theory of premeditation and deliberation and is found guilty of 
murder in the second degree the jury has decided that  there is 
not sufficient evidence to  conclude beyond a reasonable doubt 
that  defendant premeditated and deliberated the killing. The con- 
viction of the lesser included offense of second degree murder is 
an acquittal of the greater offense of first degree murder. Green 
v. United States, 355 U.S. 184, 2 L.Ed. 2d 199 (1957L3 

An acquittal is the "legal and formal certification of the in- 
nocence of a person who has been charged with a crime." Black's 
Law Dictionary 23 (5th ed. 1979). Once a defendant has been ac- 
quitted of a crime he has been "set free or judicially discharged 
from an accusation; released from . . . a charge or suspicion of 
guilt." People v. Lyman, 53 A.D. 470, 473, 65 N.Y.S. 1062, 1065 
(1900) (quoting 1 Am. & Eng. Enc. Law (2d ed. p. 573))  (emphasis 
added). A jury in a criminal case may acquit simply because the 
s tate  has failed to prove a defendant's guilt beyond a reasonable 
doubt. However, we cannot enter  the inner sanctum of the jury to  
determine whether it might have convicted a defendant had the 
burden of proof been lower. "The inescapable point is that  . . . 
[the] law requires proof beyond a reasonable doubt in criminal 
cases as  the standard of proof commensurate with the  presump- 
tion of innocence; a presumption not to be forgotten after the  ac- 

2. We are aware that in State v. Albert ,  312 N.C. 567, 324 S.E. 2d 233 (1985), 
the trial court found as an aggravating factor that the murder was premeditated 
and deliberated upon defendant's conviction of second degree murder. While that  
case was remanded for a new sentencing hearing on other grounds, the  issue 
presented today was neither briefed nor argued. 

3. In Green the United States Supreme Court held that  a defendant, charged 
with first degree murder but convicted of second degree murder, received an im- 
plied acquittal of the  charge of first degree murder. While a defendant's negotiated 
plea to  second degree murder upon a charge of first degree murder may be tanta- 
mount to an acquittal of the greater offense, there has been no jury determination 
as to whether the elements of first degree murder have been proven beyond a 
reasonable doubt; consequently there has been no actual acquittal. 
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quitting jury has left and sentencing has begun." S ta te  v. Cote, 
129 N.H. 358, 530 A. 2d 775 (1987).4 I t  is well established that  a 
defendant cannot be convicted of a crime unless the evidence ade- 
quately sustains every element of the offense charged. State  v. 
McCoy, 303 N.C. 1, 24, 277 S.E. 2d 515, 532 (1981); State  v. 
Ferguson, 191 N.C. 668, 670, 132 S.E. 664, 665 (1926). 

Due process affords every defendant charged with a crime 
the presumption of innocence. This presumption 

is an instrument of proof created by the law in favor of one 
accused, whereby his innocence is established until sufficient 
evidence is introduced to  overcome the proof which the law 
has created. This presumption on the one hand, supplem.ent- 
ed by any other evidence he may adduce and the evidence 
against him on the other, constitute the elements from which 
the legal conclusion of his guilt or innocence is t o  be drawn. 

Coffin v. United States, 156 U S .  432, 459, 15  S.Ct. 394, 405 (1895). 

To allow the trial court t o  use a t  sentencing an essential ele- 
ment of a greater offense as  an aggravating factor, when the 
presumption of innocence was not, a t  trial, overcome as to this 
element, is fundamentally inconsistent with the presumption of in- 
nocence itself. 

We conclude that  due process and fundamental fairness pre- 
cluded the trial court from aggravating defendant's second degree 
murder sentence with the single element-premeditation and de- 
liberation-which, in this case, distinguished first degree murder 
after the jury had acquitted defendant of first degree murdex. 

The result is that in defendant's trial we find no error; but 
the case is remanded for a new sentencing hearing. 

4. In Cote the defendant was tried on eight counts of sexually assaultive 
behavior. Five of the offenses allegedly occurred a t  one time and place and three of 
the offenses allegedly occurred a t  another time and place. Defendant was acquitted 
of the first five charges but found guilty of the  second three. The trial court 
sentenced defendant to  the maximum sentence for each offense. One of the fiictors 
which the trial court considered was the  fact that defendant's conduct did not 
represent an isolated incident. The New Hampshire Supreme Court concluded that 
the trial court had abused its discretion in aggravating defendant's sentence b,y con- 
sidering evidence of charges for which defendant had been acquitted. 
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No error  in t he  trial. 

Remanded for a new sentencing hearing. 

CAROLINA TELEPHONE AND TELEGRAPH COMPANY v. ROSA D. MCLEOD 

No. 310PA87 

(Filed 3 February 1988) 

Telecommunications 8 3; Eminent Domain 8 3- private condemnation-telephone 
line for single cuetomer-public use or benefit 

The trial court erred in a private condemnation action by granting de- 
fendant's motion for summary judgment and denying plaintiffs motion for 
summary judgment on the  grounds that plaintiffs desired use of the land in 
question is not for the use and benefit of the public where the condemnation 
was for the purpose of providing telephone service to a single customer. Under 
the public use test ,  it is the public's right to  use rather than the actual use 
which is significant; here, every member of the  public will have a common and 
identical right to  use the telephone line. The public benefit tes t  is satisfied in 
that  provision of telephone service to  a single customer to  insure that an en- 
t ire community is interconnected is a necessity required by the  public and 
which cannot readily be provided without some government aid. N.C.G.S. 
§ 40A-3. 

ON plaintiffs petition for discretionary review pursuant t o  
N.C.G.S. 5 7A-31 of a unanimous and unpublished decision of the  
Court of Appeals, 85 N.C. App. 538, 355 S.E. 2d 858 (19871, affirm- 
ing orders entered by Barnette, J., a t  the  9 September 1986 Civil 
Session of Superior Court, HARNETT County, granting defendant's 
motion, and denying plaintiffs motion, for summary judgment. 
Heard in t he  Supreme Court 12 November 1987. 

Donald E. Harrop, Jr., for plaintiffappellant. 

Bryan, Jones, Johnson & Snow, by  ,James M. Johnson, for de- 
fendant-appellee. 

MEYER, Justice. 
This is an action instituted by plaintiff pursuant t o  N.C.G.S. 

5 40A-19, our statutory provision for private condemnation of pri- 
vately owned real property. Specifically, plaintiff seeks by i ts  ac- 
tion an easement over defendant's land to  enable it to  provide 
telephone service t o  Mr. Dennis P. Turlington, one of i t s  custom- 
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ers. The issue presented on this appeal is whether the trial court 
erred in granting defendant's motion, and in denying plaintiffs 
motion, for summary judgment on the  grounds that  the  desired 
condemnation was not for "the public use or benefit" as  required 
by N.C.G.S. 5 40A-3. In an unpublished opinion, the Court of Ap- 
peals held that  the trial court did not e r r  and affirmed its ortders 
accordingly. We reverse. We hold that  the provision of telephone 
service, irrespective of the  number of customers affected, is an 
action for "the public use or benefit" and that  the  trial court's 
orders granting summary judgment for defendant and den:ying 
summary judgment for plaintiff were therefore improper. 

The forecast of evidence in this case tends to  show the fol- 
lowing facts and circumstances. Plaintiff is a North Carolina cor- 
poration and a public utility providing telephone services to  the  
citizens of central North Carolina. Defendant is a private citizen 
who owns approximately twenty-five acres of land adjacent to  
North Carolina State  Road 2009 in Harnett County, North Caro- 
lina. Dennis P. Turlington, one of plaintiffs customers, owns 
roughly twenty-one acres of land lying to the south and west of 
defendant's land. Defendant's land lies directly between Mr. Tur- 
lington's land and the s tate  road. 

Mr. Turlington, who lives in a mobile home on his property, 
is a self-employed carpenter and desires to  operate his business 
from his property. Mr. Turlington has farmed his land, has cut 
wood from it, and holds recreational activities there. His inab~ility 
to  access his property from any state-maintained road has been 
the subject of several controversies involving defendant. Some of 
these controversies have been tried before the courts of this 
state,  and one was pending a t  the time this cause was argued 
before this Court. 

Sometime during 1979, plaintiff installed an underground1 tel- 
ephone cable to  Mr. Turlington's property across defendant's 
land. Plaintiff chose to install the line across defendant's land 
because this was the shortest route to a state-maintained road 
and a pre-existing telephone terminal. Plaintiff, apparently 
through inadvertence, failed to  obtain defendant's permission to 
install the cable in question or to obtain an easement or any other 
legal right to  go on defendant's land. Nevertheless, defendant 
made no objection about the line, nor about plaintiffs mainte- 
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nance of it, for nearly six years. However, on 5 July 1985, ap- 
parently in response to  a cartway proceeding instituted against 
defendant by Mr. Turlington and in response to  other difficulties 
between the two, defendant demanded that  plaintiff remove the 
cable or  face an action in trespass. 

Plaintiff complied with defendant's request and dug up the 
line. Left without telephone service, Mr. Turlington filed a com- 
plaint with the North Carolina Utilities Commission in October 
1985 seeking to have his telephone service reinstated. In Decem- 
ber 1985, the Commission issued a "recommended order" instruct- 
ing plaintiff t o  restore service to  Mr. Turlington by obtaining a 
permissive way across defendant's property or, alternatively, by 
condemning a right-of-way pursuant t o  N.C.G.S. 5 40A-19. 

Accordingly, plaintiff then made numerous unsuccessful at- 
tempts t o  secure defendant's permission to gain an easement or a 
right-of-way for the telephone line across her land. Plaintiff met 
with a similar lack of success upon trying to secure similar per- 
mission from other adjacent landowners for less convenient 
routes. Having failed to secure the  permissive use of either de- 
fendant's land or that  of any other of Mr. Turlington's neighbors, 
plaintiff instituted the present action on 21 February 1986. 

In her answer to  plaintiffs complaint, defendant asserted 
that  plaintiff is not entitled to  condemn defendant's property 
because the desired condemnation is not for "the public use or 
benefit," a s  required by N.C.G.S. 5 40A-3. Moreover, in an includ- 
ed counterclaim, defendant alleged that  plaintiff is liable to her in 
trespass. Both plaintiff and defendant filed motions for summary 
judgment pursuant to Rule 56 of the North Carolina Rules of Civil 
Procedure. The trial court denied plaintiffs motion for summary 
judgment on the  condemnation claim and granted plaintiffs mo- 
tion for summary judgment on defendant's counterclaim for tres- 
pass. The trial court granted defendant's motion for summary 
judgment on the condemnation claim, holding that,  here, the  
desired condemnation was not for "the public use or benefit." The 
Court of Appeals affirmed the trial court's orders. 

Pursuant t o  N.C.G.S. 5 7A-31, we allowed plaintiffs petition 
for discretionary review of the  Court of Appeals' decision affirm- 
ing the trial court's order denying plaintiffs Petition to  Acquire 
an Easement for telephone service. The propriety of the trial 



N.C.] IN THE SUPREME COURT 429 

Carolina Telephone and Telegraph Co. v. McLeod 

court's disposition of defendant's counterclaim for trespass is not 
before us, and accordingly, we do not address it. The question 
plainly before us is this: Does provision of telephone service to  a 
single customer constitute a "public use or benefit" for purposes 
of N.C.G.S. 5 40A-3? The Court of Appeals answered "no." We 
believe the  correct answer is "yes" and we reverse. 

Eminent domain is the power of the nation or  of a sovereign 
state  t o  take, or  t o  authorize the taking of, private property for a 
public use without the  owner's consent and upon payment of ;just 
compensation. 26 Am. Jur .  2d Eminent Domain 5 1 (1966). Any 
state  legislature, and therefore the  North Carolina General As- 
sembly, has the  right to determine what portion of this power it 
will delegate t o  public o r  private corporations to be used for the  
public's benefit. Colonial Pipeline Co. v. Neill, 296 N.C. 503, 251 
S.E. 2d 457 (1979). In North Carolina, for example, it is clear that  
private corporations, "for the  construction of . . . telephones," 
may condemn property through the  power of eminent domain if 
such condemnation is for "the public use or benefit." N.C.G.S. 
5 40A-3 (1984). I t  is uncontested that  plaintiff, as  a provider of 
telephone service in central North Carolina, is such a corporation. 
The issue before us is simply whether the use intended by plain- 
tiff - provision of telephone service to a single customer - is for 
"the public use or  benefit." 

While delegation of the  power of eminent domain is for the  
legislature, the determination of whether the  condemnor's intend- 
ed use of the  land is for "the public use or benefit" is a quesition 
of law for the courts. Highway Commission v. Butts, 265 N.C. :346, 
144 S.E. 2d 126 (1965); Charlotte v. Heath, 226 N.C. 750, 40 S.E. 2d 
600 (1946). This task has not proven easy. While i t  is clear that  
the  power of eminent domain may not be employed to  take pri- 
vate property for a purely private purpose, Highway Commiscsion 
v. Thornton, 271 N.C. 227, 156 S.E. 2d 248 (1967), i t  is far firom 
clear just how "public" is public enough for purposes of N.C.G.S. 
5 40A-3. As we have stated on numerous occasions, the  statutory 
phrase "the public use or  benefit" is incapable of a precise defini- 
tion applicable t o  all situations. Highway Comm. v. School, 276 
N.C. 556, 173 S.E. 2d 909 (1970); Highway Commission v. Bcctts, 
265 N.C. 346, 144 S.E. 2d 126. Rather, because of the  progressive 
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demands of an ever-changing society and the  perpetually fluid 
concept of governmental duty and function, the  phrase is elastic 
and keeps pace with changing times. Highway Commission v. 
Butts, 265 N.C. 346, 144 S.E. 2d 126. 

However, judicial determination of whether a condemnor's in- 
tended use is an action for "the public use or  benefit" under 
N.C.G.S. 5 40A-3 is not standardless. On the  contrary, courts in 
this and other states have employed essentially two approaches 
to this problem. The first approach-the public use test-asks 
whether the  public has a right t o  a definite use of the condemned 
property. 26 Am. Jur. 2d Eminent Domain 5 27 (1966). The second 
approach - the public benefit t es t  - asks whether some benefit ac- 
crues to  the  public a s  a result of the desired condemnation. Id. 
We find that  both approaches, when applied to  the  specific facts 
of this case, yield the identical conclusion. Plaintiffs condemna- 
tion of defendant's property, albeit to  provide telephone service 
to  but a single customer, is an action for "the public use or 
benefit." Accordingly, the trial court's decision granting defend- 
ant's motion, and denying plaintiffs motion, for summary judg- 
ment on the condemnation claim was improper. 

We look first a t  the  public use test.  Under this first ap- 
proach, the principal and dispositive determination is whether the 
general public has a right to a definite use of the  property sought 
t o  be condemned. 26 Am. Jur .  2d Eminent Domain 5 27 (1966). 
Significantly, this Court has emphasized that  i t  is the public's 
right to use, not the public's actual use, which is important t o  this 
first approach. Highway Commission v. Thornton, 271 N.C. 227, 
156 S.E. 2d 248; Charlotte v. Heath, 226 N.C. 750, 40 S.E. 2d 600. 
In Thornton, for example, wherein we held that  a road ending in 
a cul-de-sac can constitute a public use, we stated that  "if the 
public generally may use the  road, as  a matter of right, on an 
equal, common basis, the  road is a public road irrespective of how 
many people actually use it." Highway Commission v. Thornton, 
271 N.C. 227, 243, 156 S.E. 2d 248, 260. In Heath, a case involving 
the condemnation of private property :for water and sewer serv- 
ices, we stated that  the intended use " 'may be for the inhabitants 
of a small or  restricted locality; but the use and benefit must be 
in common, not t o  particular individuals or estates.' " Charlotte v. 
Heath, 226 N.C. 750, 756, 40 S.E. 2d 600, 605 (quoting Miller v. 
Pulaski, 109 Va. 137, 143, 63 S.E. 880, 883 (1909) 1. 
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Our emphasis of the right to  use, rather  than actual use!, is 
consistent with decisions from other jurisdictions. For example, 
the  Virginia Supreme Court, in Iron Company v. Pipeline Com- 
pany, 206 Va. 711, 146 S.E. 2d 169 (1966), stated as  follows: 

"The character of the use, whether public or private, is deter- 
mined by the extent of the right by the public to  its use, and 
not by the extent to  which that  right is, or may be, exer- 
cised. If it is a public way in fact, it is not material that  but 
few persons will enjoy it. * * *" 

Id. a t  715, 146 S.E. 2d a t  172 (quoting Dismal Swamp R. Co. v. 
Roper L. Co., 114 Va. 537, 546, 77 S.E. 598, 605 (19131 1. 

A Texas court followed a similar approach in Dye r  v. Texas 
Electric Service Co., 680 S.W. 2d 883 (Tex. App. 19841, a case in 
which electric service provided to  a single corporate customer 
was determined to  be a public use. The Texas court stated tha.t it 
is "immaterial" if the use is limited t o  citizens of a certain loca- 
tion or that  few people will in fact exercise the right to  use. Id. a t  
885. The key point, stated the  court, is that  the use is "open to  all 
who choose to  avail themselves of it. The mere fact that  the ad- 
vantage of the use inures to  a particular individual . . . will not 
deprive it of its public character." Id. 

Under this first approach, the public use test ,  this p1aint:iffs 
intended use is clearly for "the public use or benefit" for purposes 
of N.C.G.S. 5 40A-3, and accordingly, plaintiff is entitled to the 
desired condemnation. While it is t rue that,  by its action, plaintiff 
wishes to  provide telephone service to  a single customer, once the 
telephone cable is laid, every member of the public will have a 
common and identical right to  use that  telephone line. Such is the 
nature of telephonic communication. Any member of the public 
who wishes to  do so may pick up his own telephone and dial Mr. 
Turlington a t  the appropriate number. Likewise, Mr. Turlington 
may access any other phone in the surrounding community mere- 
ly by dialing the proper number. Moreover, once installed, access 
to  telephone service would be available a t  the location to  Mr. 
Turlington's successors in title or possession. Because it is the 
right to  use the  line and not the actual use of the line which is 
dispositive here, Highway Commission v. Thornton, 271 N.C. 227, 
156 S.E. 2d 248, the degree to  which any of these hypothetical 
uses in fact occurs is irrelevant. Like the road a t  issue in Thorn- 
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ton, because the public generally may use Mr. Turlington's tele- 
phone line a s  a matter of right on an equal and common basis, the 
line is a public line without regard to how many people actually 
use it. Id. Under the public use test ,  therefore, plaintiffs intended 
use constitutes an action for "the public use or benefit" for pur- 
poses of the s tatute in question. 

However, use by the  general public as  a universal test  of 
whether a desired condemnation constitutes an action for "the 
public use or benefit" has been recognized a s  inadequate. 26 Am. 
Jur .  2d Eminent Domain 5 29 (1966). Accordingly, we turn now to  
another approach, the  public benefit test.  Generally, under the 
public benefit test,  a given condemnor's desired use of the con- 
demned property in question is for "the public use or  benefit" if 
that  use would contribute to the general welfare and prosperity 
of the  public a t  large. 26 Am. Jur .  2d Eminent Domain 5 27 
(1966). However, judicial decisions in this and other s tates  reveal 
that  not just any benefit t o  the general public will suffice under 
this test. Rather, the taking must " 'furnish the  public with some 
necessity or convenience which cannot readily be furnished with- 
out the  aid of some governmental power, and which is required 
by the public as  such.' " Charlotte v. Heath, 226 N.C. 750, 755, 40 
S.E. 2d 600, 604 (1946) (quoting 18 Am. Jur .  Eminent Domain 5 38 
(1938) 1. In Charlotte v. Heath, 226 N.C. 750, 40 S.E. 2d 600, for ex- 
ample, in finding that  the  exercise of the  power of eminent do- 
main was proper, we held that  provision of much-needed water 
and sewerage services to a small community of people by the  City 
of Charlotte satisfied this public benefit test. 

The facts of the case a t  bar satisfy the public benefit test. In 
this day and age, as  we near the  end of the  twentieth century, the  
escalating importance of telephones and telephone systems cannot 
be gainsaid. As we stated above, plaintiffs provision of telephone 
service to  Mr. Turlington will allow him and his successors t o  ac- 
cess other members of his community by merely dialing the  cor- 
rect numbers on his telephone. Moreover, it will ensure that  
members of the local community, should they so desire, may gain 
access to him or his successors by doing the same. In short, provi- 
sion of telephone service to  a single customer, t o  ensure that  an 
entire community is interconnected is, like the  water and sewer- 
age service a t  issue in Heath, a necessity required by the public 
in this day and age. Also, like the service in Heath, telephone 
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service for the whole community is a necessity which cannot 
readily be provided without some governmental aid. The North 
Carolina General Assembly no doubt understood this when it 
passed N.C.G.S. 5 40A-3 and thereby delegated to  telecommunica- 
tion companies the power of eminent domain. N.C.G.S. 5 40A-3 
(1984). We find that plaintiffs desired use of the property in ques- 
tion satisfies the public benefit test  and therefore satisfies "the 
public use or benefit" requirement of our statutory provisions for 
private condemnation. 

A final method of analysis has been employed by courts in 
several states in cases where, as  here, the condemnor's desired 
use clearly includes both private and public traits. The general 
rule in such cases is that a taking can be for public use or benefit 
even when there is also a substantial private use so long as the 
private use in question is incidental t o  the paramount public use. 
See 26 Am. Jur .  2d Eminent Domain 5 32 (1966). 

This Court applied this general rule in Highway Comm. v. 
School, 276 N.C. 556, 173 S.E. 2d 909 (19701, and we find our 
analysis there to be instructive in the case a t  bar. In that case, 
the C. A. Mashburn family, by virtue of the construction of Inter- 
s tate  40, was rendered landlocked by the new highway and de- 
fendant school's property. The Highway commission (now the 
Department of Transportation) sought to condemn a portion of 
the school's property in order t o  allow the Mashburn family ac- 
cess t o  the Sand Hill Road. The school opposed the Highway Com- 
mission's effort. Speaking for a unanimous Court and holding that  
the Highway Commission was entitled to exercise eminent do- 
main on those facts, Justice (later Chief Justice) Sharp stated: 

"[Tlhe exercise of eminent domain for a public purpose which 
is primary and paramount will not be defeated by the fact 
that  incidentally a private use or benefit will result w'hich 
will not of itself warrant the exercise of a power. . . . The 
controlling question is whether the paramount reason for the 
taking of the land to which objection is made is the public in- 
terest,  t o  which benefits t o  private interests a re  merely in- 
cidental, or whether, on the other hand, the private interests 
a re  paramount and controlling and the public interests mere- 
ly incidental." 
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Highway Comm. v. School, 276 N.C. 556, 562-63, 173 S.E. 2d 909, 
914 (quoting 26 Am. Jur .  2d Eminent Domain 55 32, 33 (1966)). 
Justice Sharp stated further that  because the new access was 
"auxiliary to, and necessitated by, the construction of Interstate  
Highway No. 40" and "an incidental part of a comprehensive and 
complex highway project of national significance," the  condemna- 
tion was primarily for public use or  benefit. Id. a t  562, 173 S.E. 2d 
a t  914. 

Application of Justice Sharp's reasoning to  the case a t  bar 
yields yet again the conclusion that  this plaintiffs desired use of 
the property in question-to provide telephone service to Mr. 
Turlington-was an action for "the public use or benefit" for pur- 
poses of N.C.G.S. 5 40A-3. I t  is admitted that  plaintiffs action 
will have as one of its effects the provision of telephone service to  
a single customer, Mr. Turlington. However, we find that,  just a s  
providing access t o  the  Mashburn family was an incidental part of 
a large and very important highway project, the provision of 
telephone service to Mr. Turlington is a small part of a more im- 
portant and more far-reaching effort - the effort t o  ensure that,  in 
an era in which the telephone has truly become a necessity, whole 
communities, a s  well a s  members of individual communities, a re  
interconnected by telephone systems. As we stated above in our 
analysis of this case under the  public benefit test,  the singular im- 
portance of telephones and of telephone systems in today's socie- 
t y  simply cannot be overstated. I t  cannot seriously be argued that  
the public's best interests a re  served by denying telephone serv- 
ice to any member of our society. Accordingly, plaintiffs desired 
use of the property in question is, in our opinion, for "the public 
use or benefit" and its exercise of eminent domain should have 
been allowed here. 

In conclusion, we hold that  the provision of telephone service, 
irrespective of the number of customers directly affected, con- 
stitutes an action for "the public use or benefit" for purposes of 
N.C.G.S. 5 40A-3 and is therefore a use for which plaintiff may 
properly exercise its statutory power of eminent domain. There- 
fore, in the case at  bar, the trial court erred in granting defend- 
ant's motion for summary judgment and in denying plaintiffs 
motion for summary judgment on the grounds that  plaintiffs 
desired use of the land in question is not for "the public use or 
benefit" a s  required by N.C.G.S. 5 40A-3. Moreover, the Court of 
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Appeals erred in affirming the  trial court's erroneous orders. Ac- 
cordingly, we reverse and remand t o  the  Court of Appeals with 
instructions to  that  court t o  remand to  the  Superior Court, 
Harnett County, for entry of summary judgment for plaintiff on 
the  condemnation claim and for further proceedings consistent 
with this opinion. 

Reversed and remanded. 

PYCO SUPPLY COMPANY, INC. v. AMERICAN CENTENNIAL INSURANCE 
COMPANY v. CAROLINA ROAD BUILDERS, INC., H. KEITH DUNCAN. 
CURTIS L. CLARK. PATTY D. CLARK. LEONARD SIMMONS A N D  BE:TTY 
M. SIMMONS 

No. 223A87 

(Filed 3 February 1988) 

Rules of Civil Procedure 1 15; Pleadings 1 35.1 - amended complaint-relation 
back- time restriction 

The determination of whether a claim asserted in an amended pleading 
relates back does not hinge on whether a t ime restriction is deemed a s ta tu te  
of limitation or  repose; ra ther ,  t h e  proper tes t  is whether the  original pleading 
gave notice of the  transactions, occurrences, or series of transactions or occur- 
rences which formed a basis of t h e  amended pleading. N.C.G.S. § 1A-1, Rule 
15M. 

Pleadings 1 33.2; Rules of Civil Procedure 1 15- action on construction bond- 
amendment of complaint - proper 

In an action in which plaintiff furnished pipe for a water  project and 
ultimately sought t o  collect t h e  amount due from defendant under a construc- 
tion bond, t h e  original complaint gave notice of t h e  amended claim where the  
project had been divided into four contracts, plaintiff had attached contract 
two to  t h e  original complaint, contract four covered the  materials from which 
t h e  dispute arose, and plaintiff later  sought t o  amend t h e  complaint t o  remove 
t h e  bond and contract a s  exhibits, to  delete a reference to  t h e  bond, and in- 
s tead to  generally allege tha t  defendant had written bonds to  secure those par- 
ties who had furnished materials in connection with the  water  line project. 
The amended complaint averred basically t h e  same allegations a s  the  original 
complaint except tha t  it did not restr ict  itself to a specified contract number; 
furthermore, plaintiff asserted in t h e  original complaint that  it brought the  ac- 
tion t o  recover t h e  amount owed it pursuant  to  Chapter 44A, Ar t .  3 of the  
General Statutes of North Carolina, giving notice to  defendant tha t  plaintiff 
sought t o  recover all amounts owed to  it by defendant surety notwithstanding 
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the numerical designation of the contract or payment bond on which the 
-default was based. N.C.G.S. Q 1A-1, Rule 15(c), N.C.G.S. Q 1A-1, Rule 8(a)(l). 

APPEAL by plaintiff pursuant to N.C.G.S. 3 7A-30(2) from the 
decision of a divided panel of the Court of Appeals reversing sum- 
mary judgment for plaintiff, entered by Rousseau, J., on 11 March 
1986 in Superior Court, SURRY County. Plaintiffs petition for 
discretionary review of additional issues was allowed 7 July 1987. 
Heard in the Supreme Court 14 October 1987. 

Weinstein & Sturges, P.A., by Hugh B. Campbell, Jr., for 
plaintiff-appellant. 

Nichols, Caffrey, Hill, Evans & Murrelle, by William L. 
Stocks and B. Danforth Morton, for defendant-appellee. 

FRYE, Justice. 

The issue presented on this appeal is whether the Court of 
Appeals erred when it reversed the decision of the trial court 
that  allowed plaintiff to  amend its complaint and have the amend- 
ed complaint relate back to  the filing of its original complaint. 
The underlying issue then is whether the original complaint in 
this action gave "notice of the transactions, occurrences, or series 
of transactions or occurrences" which formed the basis for the 
amended complaint within the meaning of Rules 8(a)(l) and 15(c) of 
the North Carolina Rules of Civil Procedure. We answer both 
questions in the affirmative, and therefore reverse the decision of 
the Court of Appeals. 

This dispute arises from a construction project wherein the 
Town of Pilot Mountain contracted with Carolina Road Builders, 
Inc. (CRB) to lay a new water line for the town. CRB purchased a 
large quantity of pipe from plaintiff to use in fulfilling its con- 
tracts with the town for the water line project. When CRB be- 
came financially unable to pay the balance owed to plaintiff in 
connection with the water line project, plaintiff instituted this 
suit against CRB's surety, American Centennial Insurance Com- 
pany (American Centennial). 

Prior to filing its complaint, plaintiff had written to the Town 
of Pilot Mountain concerning its water system improvement proj- 
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ect and t he  fact that  plaintiff had not been paid in full for 
materials supplied t o  t he  town's general contractor, CRB. Plaintiff 
requested tha t  t he  Town of Pilot Mountain "furnish t o  [it] a cer- 
tified copy of t he  payment bond and construction contract cov- 
ered by t he  bond" pursuant t o  N.C.G.S. 5 44A-31. The town 
manager of Pilot Mountain responded by enclosing a certified 
copy of payment bond AB001871 and "the contract between the  
Town of Pilot Mountain and [CRB]." Plaintiff, believing this pay- 
ment bond and contract covered the  entire water line project, at-  
tached copies of both as  Exhibit "A" t o  its complaint. 

Because of the  significance of t he  pleadings t o  this dispute, a 
thorough examination of t he  procedural posture is warranted. 
This action was instituted by a complaint filed 2 November 1984, 
as  follows: 

1. Plaintiff Pyco Supply Co., Inc., is a corporation duly incor- 
porated under the  laws of t he  State  of South Carolina and 
duly authorized t o  do business in the  S ta te  of North Carolina 
with an office in Mecklenburg County, North Carolina. 

2. Defendant American Centennial Insurance Company is an 
insurance company which Plaintiff is informed and believes 
and so alleges is duly incorporated under t he  laws of t he  
S ta te  of Delaware and duly authorized by t he  S ta te  of North 
Carolina t o  write insurance contracts in this S ta te  including 
performance and payment bonds. 

3. Plaintiff is informed and believes and so alleges that  
American Centennial Insurance Company wrote a payment 
bond (Bond No. AB0018710A) wherein American Centennial 
bound itself as  surety t o  assure payment of all material csup- 
pliers supplying material t o  Carolina Roadbuilders, Inc. in 
connection with a contract for construction and completioin of 
water line improvements for t he  Town of Pilot Mountain, 
North Carolina. A copy of this payment bond together vvith 
the  contract between t he  Town of Pilot Mountain and Caro- 
lina Roadbuilders, Inc. is attached hereto as  Exhibit "A" and 
incorporated herein by reference. 

4. Over a period of t ime running from approximately No- 
vember 10, 1982, through approximately January 24, 1!984, 
Plaintiff sold and delivered t o  Carolina Roadbuilders, I:nc., 
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certain pipe and other plumbing materials for use in connec- 
tion with the aforesaid water line improvement project. After 
giving Carolina Roadbuilders, Inc., credit for all payments or  
authorized return of material, Plaintiff is still owed the  sum 
of $14,305.77 for materials furnished in connection with this 
project. Despite Plaintiffs repeated demands for payment, 
Carolina Roadbuilders, Inc., has failed and refused to  make 
the  payment t o  Plaintiff for more than ninety days since the 
date of last delivery of materials. 

5. Plaintiff brings this action to recover the amount owed to  
i t  pursuant t o  Chapter 44A, Article 3 of the General Statutes  
of North Carolina which chapter provides for the procedure 
to  make recovery on payment bonds. 

WHEREFORE, Plaintiff prays that  i t  have and recover of the 
Defendant, the sum of $14,305.77; that  i t  recover interest a t  
the highest amount allowed by law; that  it recover its costs 
in connection with this action; and that  i t  have such other 
and further relief a s  t o  the  Court may seem just and proper. 

After filing an answer and third party complaint, American 
Centennial moved for summary judgment against plaintiff. Subse- 
quently, plaintiff asserted that  it learned from another suit pend- 
ing against CRB in another jurisdiction that  the water line 
project had been divided into four separate contracts, with CRB 
receiving contracts one, two and four, and that  CRB had pur- 
chased a separate bond from American Centennial on each of the 
three contracts. Plaintiff also learned that  the materials for which 
it had not been paid were used in connection with that  part of the 
project covered by contract four, not contract two that  had been 
attached to its complaint. Plaintiff then moved to amend its 
original complaint so as  to remove as an exhibit the bond and con- 
tract attached to its complaint, to  delete the parenthetical 
reference to the bond found in paragraph three, and instead to 
allege generally that  American Centennial had written bonds to 
secure those parties who had furnished material in connection 
with the water line project. At  the hearing on plaintiffs motion to 
amend, the trial court also heard American Centennial's motion 
for summary judgment based on an affidavit which showed that  
as  to contract two, more than one year had passed since materials 
were last furnished. 
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The trial court granted plaintiffs motion t o  amend i ts  
original complaint t o  s ta te  a claim which would include contract 
four, finding that  there was no prejudice t o  American Centennial 
since the  original complaint had fully notified American Centen- 
nial tha t  plaintiff had not been paid in full for the  pipe plaintiff 
had furnished on t he  water line project over t he  period between 
November 1982 and January 1984. In its order, t he  trial  judge 
noted that  plaintiffs proposed amendment would be use18ess 
unless the  court allowed it  t o  relate back to t he  filing date  of the  
original complaint so that  t he  amended claim would escape the  
time bar of the  statute.  The trial judge also entered summitry 
judgment for defendant on any claim relating to  materials f'ur- 
nished on tha t  portion of the  water  line project covered by con- 
tract two based on the  agreement of all parties that  this vvas 
appropriate. Defendant's answer t o  plaintiffs amended complaint 
included a plea that  the  action was barred by a one-year limi- 
tation included in t he  payment bonds executed by American Cen- 
tennial as  surety for CRB notwithstanding the  amendment. 
Defendant in its third defense, alleged: 

To the  extent that  the  plaintiff has commenced an action on 
any of the  payment bonds which were executed by American 
Centennial as surety for Carolina Roadbuilders, Inc., other 
than the  payment bond contract No. 2, such action was not 
commenced until the  amended complaint by the  plaintiff was 
allowed which was more than one year following the  date  on 
which the  principal, Carolina Roadbuilders, Inc., ceased work 
on the  contracts referred to  in the  payment bonds. 

Defendant also pleaded t he  limitation contained in N.C.G.S. 
fj 44A-28(b), alleging: 

Any action by t he  plaintiff with reference to  the  bonds issued 
on contracts 1 or 4 was commenced after the  time permitted 
by the  above-quoted s tatute  which is hereby pleaded in loar 
of any recovery by the  plaintiff in this action. 

Through these allegations, defendant effectively challenged the 
trial court's decision to  allow the  amendment t o  relate back to the 
date the  original complaint was filed. Both parties subsequently 
moved for summary judgment on the  amended pleadings and sup- 
porting affidavits. The trial court granted summary judgment for 
plaintiff in the amount of $14,305.77 against defendant American 
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Centennial, and summary judgment in favor of defendant Ameri- 
can Centennial against CRB in the  same amount. Only American 
Centennial appealed to the  Court of Appeals. 

The Court of Appeals reversed the summary judgment for 
plaintiff, holding that  the time restriction of N.C.G.S. 5 44A-28(b) 
was a s tatute of repose and not a s tatute of limitation and as 
such, relation back was inappropriate. The Court of Appeals rea- 
soned that  since the one year limitation in the  s tatute was a 
substantive element of the claim that  had gone unsatisfied, the 
amended complaint could not relate back to  the  date of the filing 
of the original complaint. Therefore, any action on contract four 
which appeared in the amended complaint was barred since i t  was 
added beyond the one year limitation. The Chief Judge dissented 
in a one paragraph opinion a s  follows: 

In my opinion, the  trial court did not e r r  in allowing 
plaintiff t o  amend its complaint t o  omit the  specific reference 
to  Bond No. AB0018710A, and I vote to affirm summary judg- 
ment for plaintiff. G.S. 1A-1, Rule 15(c) allows the matter 
pleaded in the amendment t o  relate back so a s  t o  affirmative- 
ly disclose that plaintiffs claim is not barred by any statute 
of limitations or  repose. The record discloses there a re  no 
genuine issues of material fact and the  record does not 
disclose any insurmountable bar t o  plaintiffs claim. I vote t o  
affirm. 

Pyco Supply Co., Inc. v. American Centennial Ins. Co., 85 N.C. 
App. 114, 122, 354 S.E. 2d 360, 365 (1987) (Hedrick, C. J., dissent- 
ing). We agree with the dissenting opinion. 

[I] Essentially, the decision of the  Court of Appeals makes Rule 
15k) inapplicable when an amended complaint is filed beyond a 
statutory period when that  time restriction is deemed a s tatute of 
repose. We can discern from our Rules of Civil Procedure and the 
case law of this State  no such exception intended for Rule 15(c). 
We hold that  the determination of whether a claim asserted in an 
amended pleading relates back does not hinge on whether a time 
restriction is deemed a s tatute of limitation or repose. Rather, the 
proper test  is whether the  original pleading gave notice of the  
transactions, occurrences, or  series of transactions or  occurrences 
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which formed the  basis of t he  amended pleading. If the  original 
pleading gave such notice, t he  claim survives by relating back in 
time without regard t o  whether t he  time restraint attempting t o  
cut i ts  life short is a s ta tute  of repose or  limitation. 

[2] In all cases of public construction for which a payment bond 
is required under N.C.G.S. 5 44A-26, t he  provisions of the  Model 
Payment and Performance Bond Act, N.C.G.S. 5 44A-25 to -34, 
a re  conclusively presumed to  have been written into t he  payment 
bond. N.C.G.S. 5 44A-30(b) (1984). The subsection a t  issue pro- 
vides: 

No action on a payment bond shall be commenced after the  
expiration of the  longer period of one year from the  day on 
which t he  last of the  labor was performed or  material vvas 
furnished by the  claimant, or  one year from the  day on which 
final settlement was made with t he  contractor. 

N.C.G.S. Cj 44A-2Nb) (1984). 

Although this Court has had the  opportunity t o  distinguish 
between s tatutes  of repose and limitations, Trustees  of Rowan  
Tech. v. Hammond Assoc., 313 N.C. 230, 328 S.E. 2d 274 (191351, 
and Black v. Litt lejohn, 312 N.C. 626, 325 S.E. 2d 469 (19851, our 
research discloses no cases where we have decided this issue as it  
relates t o  N.C.G.S. 5 44A-28(b) payment bonds. The question of 
whether similar s ta tutes  a r e  s tatutes  of repose or  limitation lhas 
troubled t he  federal courts.' Inasmuch as we can dispose of this 
case without deciding this issue, we find it unnecessary t o  ad- 
dress it  a t  this time. 

Defendant, on appeal, contends that  because t he  s tatute  is 
one of repose, commencing suit on contract four within the  one 
year period provided in N.C.G.S. 5 44A-28(b) is an absolute condi- 
tion precedent t o  its alleged liability t o  plaintiff. Because plain- 

1. An analogous federal s tatute,  40 U.S.C. § 270(bi has been construed both 
ways by the federal courts of appeal. See  U.S. e x  reL Harvey Gulf Znt. Marine, Znc. 
v. Maryland Casualty Co., 573 F .  2d 245 (5th Cir. 1978) and Securi ty  Insurance Co. 
v. United S ta tes  for  use of Haydis ,  338 F .  2d 444 (9th Cir. 1964). But see, United 
S ta tes  for the Use and Benefit of Celanese Coatings Co. v. Gullard, 504 F .  2d 466 
(9th Cir. 1974). 



442 IN THE SUPREME COURT [32 1 

Pyco Supply Co., Inc. v. American Centennial Ins. Co. 

t i f f s  amended complaint was not filed until 8 November 1985, 
more than a year after the last materials were furnished to  CRB 
and final settlement, defendant argues its liability on contract 
four had expired and could not be revived by plaintiffs procedur- 
al amendment. 

Rule 15(c) of the North Carolina Rules of Civil Procedure pro- 
vides: 

(c) Relation back of amendments.-A claim asserted in an 
amended pleading is deemed to  have been interposed a t  the 
time the claim in the  original pleadings was interposed, 
unless the original pleading does not give notice of the trans- 
actions, occurrences, o r  series of transactions o r  occurrences, 
t o  be proved pursuant t o  the  amended pleading. 

N.C.R. Civ. P. 15(d (1983) (emphasis added). Whether an amended 
complaint will relate back to  the original complaint does not de- 
pend upon whether it s tates  a new cause of action but instead 
upon whether the original pleading gave defendants sufficient 
notice of the proposed amended claim. See Mauney v. Morris, 316 
N.C. 67, 340 S.E. 2d 397 (1986); Henry v. Deen, 310 N.C. 75, 310 
S.E. 2d 326 (1984); Burcl v. Hospital, 306 N.C. 214, 293 S.E. 2d 85 
(1982). 

Under Rule 8(a)(l) of the  North Carolina Rules of Civil Pro- 
cedure, the original complaint similarly must contain: 

[a] short and plain statement of the claim sufficiently par- 
ticular to give the court and the parties notice of the transac- 
tions, occurrences, o r  series of transactions o r  occurrences, 
intended to be proved showing that  the pleader is entitled to  
relief. 

N.C.R. Civ. P. 8(a)(l) (1983) (emphasis added). Through this enact- 
ment, the  General Assembly of North Carolina adopted the con- 
cept of notice pleading. See Sutton v. Lluke, 277 N.C. 94, 176 S.E. 
2d 161 (1970). 

Under the notice theory of pleading, a statement of a claim is 
adequate if it gives sufficient notice of the events or  transactions 
which produced the claim to enable the adverse party to under- 
stand its nature and basis and to  file a responsive pleading. Id. a t  
104, 176 S.E. 2d at  167. Such simplified notice pleading is made 
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possible by the  liberal opportunity for discovery and the  other 
pretrial procedures established by the  Rules to  disclose more 
precisely the basis of both claim and defense and to  define more 
narrowly the  disputed facts and issues. Sutton v. Duke, 277 N.C. 
94, 176 S.E. 2d 161. 

In applying the above rules t o  the  instant case, if the original 
complaint of plaintiff gave notice under Rule 8(a)(l) of a claim 
based on the payment bond given for contract four, then the 
amended complaint under Rule 15(c) is absorbed into the original 
and "is deemed to  have been interposed a t  the time the claim in 
the original pleading was interposed." N.C.R. Civ. P. 15(c). Defend- 
ant, however, asserts that  because plaintiff attached contract 
number two to  its original complaint, that  complaint should be in- 
terpreted as a suit on the payment bond for contract two only. 
We disagree. 

The original complaint and the  amended complaint, viewed 
together, evidence the intention of the plaintiff to  collect all out- 
standing sums owed by CRB to  plaintiff for material supplied in 
connection with any bonded contract on which defendant was li- 
able pursuant to  the water line improvement project for the 
Town of Pilot Mountain. The amended complaint, as  found by the 
trial judge, averred basically the same allegations as  the original 
complaint except that  it did not restrict itself to  a specified con- 
tract number. Though the amended complaint is more precise and 
represents a preferred method of alleging a claim of this type 
when a plaintiff is uncertain as to  the identity of the  underlying 
contract or contracts, to  require the amended form would elevate 
form over substance and deny plaintiff its day in court simply for 
its imprecision with the pen. This would be contrary to the pur- 
pose and intent of notice pleading and the modern rules of civil 
procedure. We, therefore, hold that  plaintiffs original complaimt 
gave notice of the amended claim. 

Furthermore, in paragraph 5 of the original complaint, plain- 
tiff asserts that  i t  "brings this action to recover the amount owed 
to  it pursuant to  Chapter 44A, Article 3 of the General Statutes 
of North Carolina which chapter provides for the procedures to 
make recovery on payment bonds." This averment further evi- 
dences the intention of the plaintiff and gives notice to defenda.nt 
that  plaintiff seeks to  recover all amounts owed to it by the de- 
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fendant surety notwithstanding the  numerical designation of the  
contract or  payment bond on which such default was based. Since 
Article 3 of Chapter 44A relates specifically t o  public construction 
payment bonds, defendant was here put on notice that  plaintiff 
was instituting an action to recover money owed to it for 
materials furnished to  CRB for work secured by such payment 
bonds, on the specific project, and for the dates indicated. That in- 
cluded not only contract two, but also contracts one and four. 

Under this State's theory of notice pleading, we hold that  the 
allegations in plaintiffs original complaint were sufficient t o  put 
defendant on notice of all claims by plaintiff arising from any of 
defendant's unsatisfied payment bond contracts for materials sup- 
plied by plaintiff to  CRB on the  Pilot Mountain water line im- 
provement project; that  the  allegations of plaintiffs original 
complaint were sufficient to give defendant "notice of the transac- 
tions, occurrences, or series of transactions or occurrences" to  be 
proved pursuant to the amended complaint as  those terms are  
used in Rules 8(a)(l) and 15(c) of the North Carolina Rules of Civil 
Procedure. 

As we have previously held, the primary function of plead- 
ings is t o  give sufficient notice of the events or  transactions 
which produced the claim with sufficient precision to  enable the  
adverse party to  understand the nature and basis of i t  and allow 
the opponent t o  prepare. See Sutton v. Duke, 277 N.C. 94, 176 
S.E. 2d 161. That function is served by the  pleadings in this case. 

Since the  original complaint was filed 2 November 1984, the 
last material furnished on 24 January 1984, and the  last payment 
received on 19 March 1984, plaintiffs claim on contract four is 
well within the one year requirement of N.C.G.S. 44A-28(b) 
without regard to  whether that  s tatute is one of limitation or  re- 
pose. Under this State's concept of notice pleading, plaintiffs 
original complaint was sufficient, see Roberts v. Memorial Park,  
281 N.C. 48, 187 S.E. 2d 721 (1972); Comm. v. Grimes, 277 N.C. 94, 
178 S.E. 2d 345 (1971); Sutton v. Duke, 277 N.C. 94, 176 S.E. 2d 
161, and the amended complaint related back to  the original com- 
plaint. See Mauney v. Morris, 316 N.C. 67, 340 S.E. 2d 379; Burcl 
v. Hospital, 306 N.C. 214, 293 S.E. 2d 85. 

For the foregoing reasons, the Court of Appeals erred in re- 
versing the plaintiffs summary judgment. The decision of the 
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Court of Appeals is reversed and the  cause remanded to  the 
Court of Appeals for further remand to  the  trial court to  rein- 
s tate  its summary judgment for plaintiff. 

Reversed and remanded. 

STATE OF NORTH CAROLINA v. JAMES BYRD MILLER 

No. 289A87 

(Filed 3 February 1988) 

1. Criminal Law @ 91.12- Speedy Trial Act-time excluded for discovery-no 
violation 

Defendant's speedy trial rights were not violated by the passage of 224 
days between indictment and trial where all but 14 days were excludable due 
to  defendant's request for discovery. N.C.G.S. 8 15A-701. 

2. Criminal Law 8 26.3- prior voluntary dismissal by State-finding that no dis- 
missal taken - no error 

The trial court did not err  in a prosecution for first degree sexual offense 
by finding that no prior dismissal had been taken where the evidence, 
although somewhat ambiguous, did not fail to support the trial court's finding 
that, although the Clerk of Court originally noted voluntary dismissal in her 
minutes, the District Attorney had told the Clerk he would file a written 
dismissal later in the week and had not done so. N.C.G.S. 5 15A-931. 

3. Criminal Law @ 89.8- first degree sex offense-cross-examination of victim's 
mother - questions not allowed 

The trial court did not er r  in a prosecution for first degree sex offense by 
not permitting defendant to cross-examine the victim's mother about her 
motivation for testifying where nothing in the record supported the contention 
that the witness was even subtly coerced into testifying under the thre,at of 
removal of her children by the Department of Social Services; moreover, 
defendant neglected to preserve the proffered evidence for the record. 
N.C.G.S. $$ 8C-1, Rule 103(a)(2) (1986), N.C.G.S. 9 15A-1446(a) (1983). 

4. Criminal Law 8 89.1 - cross-examination - specific instance of conduct to 13how 
character for untruthfulness-not allowed 

There was no error in a prosecution for first degree sex offense from the 
trial court's refusal to allow defendant to  cross-examine the victim's mother 
about whether she was deliberately not reporting income in order to  receive 
more government assistance where defendant failed to  have the witness an- 
swer for the record. N.C.G.S. $$ 8C-1, Rule 608(b). 
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5. Criminal Law $ 34.7- first degree sex offense-subsequent of fense-his -  
sible 

The trial court did not e r r  in a prosecution for first degree sexual offense 
by admitting evidence of a separate offense committed by defendant against 
the same victim on the day after he committed the offense for which he stood 
trial. Evidence of other crimes, wrongs or acts is admissible under N.C.G.S. 
§ 8C-1, Rule 404(b) to show motive, opportunity, intent, plan or identity; 
moreover, the witness sufficiently demonstrated personal knowledge of the in- 
cident in that she testified that she saw defendant lie on the couch with the 
child, saw him cover them both up with a sheet, saw the sheet moving up and 
down, immediately took the child away from defendant, and the boy com- 
plained shortly afterwards that defendant had hurt him. 

BEFORE Rousseau, J., and a jury a t  the 1 December 1986 
Criminal Session of Superior Court, FORSYTH County, defendant 
was convicted of first-degree sexual offense, and judgment sen- 
tencing him to  life imprisonment was entered on 3 December 
1986. Defendant appeals pursuant to N.C.G.S. 5 7A-27(a). Heard in 
the Supreme Court 9 December 1987. 

Lacy H. Thornburg, Attorney General, by Laura  E. Crmmp 
ler, Assistant Attorney General, for the State. 

R. Douglas Lemmemnan for defendant-appellant. 

MEYER, Justice. 

Defendant was convicted of first-degree sexual offense with a 
child under the age of thirteen. On appeal, he argues that  the 
trial court erred in (1) excluding certain time periods under the 
Speedy Trial Act; (2) failing to find that  defendant's case had 
previously been dismissed; (3) refusing to allow cross-examination 
of the State's material witness to show (a) her bias, interest or 
motivation for testifying and (b) a specific instance of conduct to 
show her character for untruthfulness; and (4) failing to exclude 
specific character evidence in defendant's cross-examination. We 
find no error in defendant's trial. 

The State's evidence tended to show the following sequence 
of events. On 1 February 1986 defendant, who has only one leg, 
was living with Rosetta Harrison in her apartment. He was the 
father of Ms. Harrison's two-year-old son. Ms. Harrison and de- 
fendant had lived together spasmodically for about four years, 
during which they had both taken out various warrants against 
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each other. On this day, Ms. Harrison was standing a t  t he  kitchen 
counter peeling potatoes when she heard her son whining from 
the  back bedroom. By stepping back from the  counter, Ms. Har- 
rison could see into the bedroom, and when she looked, she saw 
defendant "pushing [her] baby's mouth down on his penis." Ile- 
fendant was naked, his penis was erect and he was "leaning back 
on the  bed with the  baby across his lap." 

Ms. Harrison went into the  bedroom, grabbed t he  child and 
ordered defendant t o  leave her home. Defendant did not leave. 
Ms. Harrison testified, over defendant's objection, tha t  the  next 
day, while defendant and the  child were on the  couch under a 
sheet watching television, she saw the  sheet moving up and down, 
a motion she took t o  be defendant masturbating the  child's penis. 
She ordered defendant out of her  home, and drove him to  his 
aunt's house where she dropped him off. The child subsequently 
complained tha t  defendant had hurt  him. A day or so later, Ms. 
Harrison told her mother and sister about the  first incident. She 
reported the  incident t o  the  Department of Social Services about 
twelve days later. A t  trial, she testified that  she had delayed call- 
ing the  authorities because she was scared that  her children 
might be taken into protective custody as a result  of this and 
prior difficulties. This did not in fact happen. 

Officer Barker of the  Winston-Salem Police Department and 
Ms. Broyles of the  Department of Social Services both testified t o  
the  effect that  the  statements Ms. Harrison made t o  them were 
consistent with her trial testimony as  t o  the  first incident. In ad- 
dition, Ms. Harrison's ten-year-old daughter testified tha t  on 1 
February 1986 her baby brother was in the  bedroom with defend- 
ant  and a t  tha t  t ime she heard the  child screaming and saw her 
mother run into the  bedroom. Ms. Harrison's sister testified that  
subsequent t o  the  incident, the  child complained t o  her that  ~de- 
fendant had hurt his "ding-dong.'' 

Defendant testified on his own behalf, denying that  he hiad 
committed any sexual act against the  child. He testified that  he 
was trying t o  toilet train his son and that  his a t tempts  t o  do so 
were being misconstrued as sexual acts. 

[I] Defendant first argues that  the  trial court erred in excluding 
certain time periods from computation for purposes of determ!in- 
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ing whether he was brought to trial within the 120-day time peri- 
od mandated by N.C.G.S. 5 15A-701. Defendant was indicted on 
21 April 1986 but was not tried until 1 December 1986, a total of 
224 days. On 15  October 1986 defendant filed a Motion to  Dismiss 
based on speedy trial grounds. On that same date, upon motion of 
the State, the trial court entered an Order t o  Continue the case 
through 28 October 1986, because of the  trial of other cases. In 
determining defendant's motion to dismiss for failure to comply 
with the Speedy Trial Act, the trial court excluded the time from 
30 July 1986, on which date defendant requested a continuance so 
that  his attorney could take a vacation, t o  19 November 1986, 
when defendant filed a motion withdrawing all previous motions. 
Defendant now argues that  the trial court had no grounds to ex- 
clude the time period from 11 August 1986, the end of his at- 
torney's vacation, to 13 October 1986, the date of the calendaring 
of his case for trial, or t o  exclude the time period from 15 October 
1986, the date of his filing of the Motion to Dismiss, to  19 Novem- 
ber 1986, the date of his withdrawal of all motions except for his 
demand for a speedy trial. 

Both of these time periods about which defendant complains 
occurred during the time frame which was otherwise excludable 
because of the pendency of defendant's discovery request. 

The Speedy Trial Act's rule of exclusion, specifically section 
701(b), includes the period of delay resulting from a defendant's 
discovery request. In S ta te  v. Marlow, 310 N.C. 507, 313 S.E. 2d 
532 (1984), we held that  a defendant's discovery request would toll 
the running of the Speedy Trial time limits 

until the occurrence of the earlier of the following events: (1) 
the completion of the requested discovery; (2) the filing 
by the defendant of a confirmation of voluntary compliance 
with the discovery request; or (3) the date upon which the  
court, pursuant to N.C. Gen. Stat.  5 15A-909, has determined 
that  discovery would be completed. 

Id. a t  515, 313 S.E. 2d a t  538. "This excludable discovery period 
shall commence upon the service of defendant's motion for re- 
quest for discovery upon counsel for the State, and shall encom- 
pass only such time which occurred after the speedy trial period 
has been triggered." Id. a t  515, 313 S.E. 2d a t  537. In defendant's 
case, the 21 April 1986 indictment triggered the mandatory 120- 
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day time period under t he  Act. On 23 April 1986, two days lat.er, 
defendant made a Request for Discovery. From that  date  on, the  
running of the  120-day time period was tolled until one of lthe 
above three  events set  forth in Marlow occurred, which in this 
case was defendant's filing of his Notice of withdrawal of all mo- 
tions except speedy trial on 19 November 1986. The reason for ex- 
cluding t he  discovery time is sound: "Without possession of all 
t he  vital information t o  which he is entitled, t he  defendant could 
possibly be deprived of the  benefit of necessary evidence. P're- 
sumably, a defendant would not be ready for trial until t he  need- 
ed material was received." Marlow, 310 N.C. a t  516-17, 313 S.E. 2d 
a t  538. Under Marlow, therefore, t he  trial judge could properly 
have excluded the  time period between 23 April 1986 and 19 No- 
vember 1986, a total of 210 days. The nonexcludable days (two 
days between t he  date  of indictment and the  filing of the  Request 
for Discovery and twelve days between t he  filing of t he  Notice of 
withdrawal of all motions [except his speedy trial motion] and t he  
trial date) amount t o  a total of fourteen days, clearly within lthe 
120-day time period of N.C.G.S. 5 15A-701. Defendant's speedy 
trial rights were not violated. 

[2] Defendant next contends that ,  upon his oral motion t o  
dismiss, t he  trial court erred in failing to  find that  his case had 
already been dismissed pursuant t o  N.C.G.S. 5 15A-931. He ar- 
gues tha t  the  district attorney took a voluntary dismissal of the  
case in open court on 19 November 1986 and was therefore re- 
quired t o  reindict defendant before prosecuting him. We find no 
error.  

After defendant had brought t he  matter  t o  t he  trial court's 
attention, he called the  Deputy Clerk of Forsyth County Criminal 
Superior Court t o  t he  stand. The clerk testified tha t  she had been 
working in the  courtroom on 19 November 1986 when the  calen- 
dar  was called and had taken minutes of the  proceedings. She 
gave the  following somewhat contradictory testimony: 

A. . . . On the  court minutes I have when the  case vvas 
called, he stated a t  tha t  t ime tha t  a voluntary dismissal was 
to be filed. Later  in the  week-he never signed a written dis- 
missal. And later in the  week came back-the case would be 
continued t o  12/1/86 for trial. 
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Q. Who told you that? 

A. Either Mr. Lyle or  Miss Biggs, I'm not sure. I don't have 
i t  noted down in the minutes, but do have i t  wasn't voluntari- 
ly dismissed. I have written, t ry out. 

Q. When you got notice it was continued, that  was sometime 
subsequent t o  the 19th? 

A. Sometime later. But the  voluntary dismissal was never 
filed. 

Q. What did Mr. Lyle say in particular regarding that  par- 
ticular case? 

A. The only thing he said a t  the time when he called the 
calendar that  i t  would be a voluntary dismissal. And when I 
checked, I was told that  the dismissal had been filed; that  i t  
was Miss Biggs' case and he should not have dismissed i t  a t  
calendar call.' 

(Emphasis added.) The trial court denied defendant's motion, 
stating that  he understood the  testimony to  mean that  the dis- 
trict attorney would file a written dismissal later in the week but 
that  he had not done so. Defendant argues that  since the clerk of 
court originally noted "Voluntary Dism." in her minutes, the  case 
could not be, a s  he puts it, "undismissed," and the  State  should 
have reindicted him before trying him. We are  not so persuaded. 

On a pretrial motion, the  burden is upon defendant t o  place 
competent and convincing evidence be.€ore the court in support of 
his motion. See State  v. Searles, 304 N.C. 149, 282 S.E. 2d 430 
(1981). The trial court was in the best position t o  consider and 
weigh the evidence defendant presented t o  it. The trial court de- 
termined that  the evidence failed to  show that  the  prosecutor had 
in fact taken a voluntary dismissal of defendant's case a t  the  19 
November 1986 calendar call. Findings of fact made by the  trial 
court, upon hearing evidence without a jury, a re  conclusive on ap- 

1. No ambiguity would be present in this testimony had the first clause of the 
last sentence above read, "And when I checked, I was told that the dismissal had 
[not] been filed . . . ." We are inclined to believe that the word "not" was omitted 
because of a transcription error, particularly since the second clause of the sentence 
is couched in the negative. However, we address defendant's argument based on 
the record as it appears before us. 
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peal if supported by tha t  evidence. See State v. McKoy, 303 N.C. 
1, 277 S.E. 2d 515 (1981); State v. Willard, 292 N.C. 567, 234 S.E. 
2d 587 (1977). We cannot say tha t  the  evidence, although some- 
what ambiguous, fails t o  support t he  trial court's decision. 

[3] Defendant's next contention is that  the  trial court committed 
error  by refusing t o  allow cross-examination of Ms. Harrison, the  
victim's mother, who was a material witness for t he  State,  re- 
garding (a) her  bias, interest or  motivation for testifying and (b) a 
specific instance of conduct t o  show her  character for untruthful- 
ness. Defendant first argues tha t  he should have been allowed to  
cross-examine Ms. Harrison about her fear of losing custody of 
her children. He maintains tha t  Ms. Harrison's testimony in- 
dicated tha t  she testified as  she did because she feared tha t  the  
Protective Services officials were expecting testimony from her 
incriminating t he  defendant and that  if she failed t o  give i t  they 
would take t he  children from her. Defendant contends that  be- 
cause of t he  witness' fear, her  testimony falls into t he  category of 
"testimony which would clearly show bias, interest, t he  promise 
or hope of reward." State v. Carey, 285 N.C. 497, 508, 206 S.E. 2d 
213, 221 (1974). In addition, defendant argues tha t  the  witness 
herself "opened t he  door" for his cross-examination on t he  subject 
of her interest or  motivation in testifying. Defendant bases Itis 
arguments on the  following questions t o  which t he  prosecutor's 
objections were sustained. 

Q. The-you said you were afraid the-they were going t o  
take your children away? 

A. Yes, I was. 

Q. Why would they want t o  take your children away? 

MRS. BIGGS: Objection. 

THE COURT: Sustained. 

Q. Had you been warned in t he  past they were going t o  ta.ke 
your children away? 

MRS. BIGGS: Objection. 

THE COURT: Sustained. 
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Q. Did the Department of Social Services ask you to  par- 
ticipate in this trial? 

MRS. BIGGS: Objection. 

THE COURT: Sustained. 

Defendant insists that  his case was prejudiced by his inabili- 
t y  to cross-examine the victim's mother about her motivation for 
testifying. We disagree. Nothing in the record before us supports 
the contention that  Ms. Harrison was even subtly coerced into 
testifying under the  threat  of removal of her children by the  
Department of Social Services. More importantly, defendant 
neglected to preserve the proffered evidence for the record, in 
that he failed to  insert the  witness' answers to his questions into 
the record. State  v. Satterfield, 300 N.C. 621, 268 S.E. 2d 510 
(1980). See 1 Brandis on North Carolina Evidence 5 26 (1982). 
"When evidence is excluded, the  record must sufficiently show 
what the purport of the evidence would have been, or the proprie- 
t y  of the exclusion will not be reviewed on appeal." Id. By failing 
to preserve the evidence for our review, defendant has deprived 
us of the necessary record from which to ascertain if the alleged 
error was prejudicial. S ta te  v. Kirkley, 308 N.C. 196, 302 S.E. 2d 
144 (1983); N.C.G.S. 5 8C-1, Rule 103(a)(2) (1986); N.C.G.S. Ej 15A- 
1446(a) (1983). Proper consideration of defendant's argument is 
therefore precluded. 

[4] Defendant does not stop here however. He goes on to argue 
that  the trial court committed reversible error by refusing to  
allow him to  cross-examine Ms. Harrison about a specific instance 
of conduct to show her "character for untruthfulness." N.C.G.S. 
5 8C-1, Rule 608(b) (1986). During cross-examination, Ms. Harrison 
testified that  she was paying rent  on her apartment partially with 
governmental assistance. She stated that  defendant did not pay 
rent, nor did he buy groceries, but that  he did help to pay the 
light bill. Defendant then asked the witness the  following ques- 
tions: 

Q. You get assistance from [the government] based on your 
income, is that what you are- 

MRS. BIGGS: Objection, Your Honor. 

THE COURT: Sustained. 
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Q. . . . Has he [defendant] paid child support for the  boy? 

MRS. BIGGS: Objection. 

THE COURT: Well, sustained. 

Q. Were you reporting Mr. Miller's income t o  the  Department 
of Social Services? 

MRS. BIGGS: Objection. 

THE COURT: Sustained. 

Defendant contends that  this line of questioning would h~ave 
shown that  Ms. Harrison was deliberately not reporting the de- 
fendant's income t o  the  government in order to  receive more gov- 
ernment assistance than she was entitled to. His questions., he 
argues, were permissible under Rule 608(b) of the  North Carolina 
Rules of Evidence, since they would have disclosed the  witness' 
character for lack of truthfulness. Once again, defendant faile~d to  
have the witness answer for the record. On the record before it, 
this Court is not in a position t o  determine what the witness' 
answers would have been and whether the omission of the evi- 
dence was prejudicial to  defendant. State v. Satterfield, 300 I.V.C. 
621, 268 S.E. 2d 510; 1 Brandis on North Carolina Evidence 5 26 
(1982). 

[5] Finally, defendant contends that  the trial court erred in ad- 
mitting evidence of a separate sex offense committed by him 
against the same victim, his son, on the  day after he committed 
the offense for which he stood trial. On direct examination, Ms. 
Harrison testified as  follows: 

Well, he [defendant] hopped into the  room. I thought he 
was going out again t o  smoke. He went in the  room and got a 
sheet this time and laid down on the  couch and put the  baby 
in his left arm and- 

MR. LEMMERMAN: Objection, Your Honor. 

THE COURT: Overruled. 
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A. And laid down and covered up with the baby on the couch 
with him. And we were looking a t  TV, and you could see the  
cover going up and down. He was jacking him off. 

Defendant argues that  this testimony was not admissible under 
Rule 404(b) of the  North Carolina Rules of Evidence. We disagree. 
Under Rule 404(b), evidence of other crimes, wrongs or acts is ad- 
missible t o  show motive, opportunity, intent, plan or  identity. 
S ta te  v. Gordon, 316 N.C. 497, 342 S.E. 2d 509 (1986); N.C.G.S. 
5 8C-1, Rule 404(b) (1986). North Carolina is quite liberal in admit- 
ting evidence of other sex offenses when those offenses involve 
the  same victim as  the  victim in the crime for which the defend- 
ant  is on trial. Id; Sta te  v. Effler, 309 N.C. 742, 309 S.E. 2d 203 
(1983). The evidence that  defendant had committed another sex of- 
fense against the same child, his young son, on the day after the  
offense for which he was being tried was admissible under Rule 
404(b). Defendant further argues that  Ms. Harrison did not actual- 
ly see the  incident and could not testify as  t o  what occurred. 
Defendant's contention is not borne out by the evidence. Ms. Har- 
rison testified that  she saw defendant lie on the  couch with the  
child, saw him cover them both up with a sheet and saw the sheet 
moving up and down. She in fact immediately took the  child away 
from defendant because of what she observed. Shortly after- 
wards, the  boy complained that  defendant had hurt him. This 
evidence sufficiently demonstrates Ms. Harrison's personal knowl- 
edge of the  incident. Defendant's argument in this regard is with- 
out merit. 

We conclude that  defendant had a fair trial, free of error. 

No error. 

STATE OF NORTH CAROLINA v. JERRY CARL MANESS 

No. 481A86 

(Filed 3 February 1988) 

1. Criminal Law 8 92.4- burglary and robbery -consolidated for trial-no error 
The trial court did not err  by granting the State's motion to consolidate 

charges of first degree burglary and armed robbery for trial where the 
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evidence showed a common scheme whereby defendant and his accom~plice 
broke and entered an occupied dwelling house a t  night, armed with a danger- 
ous weapon, intending to steal property therein, and upon entering used the  
weapon to  threaten the  occupant of the  house for purposes of taking his per- 
sonal property. N.C.G.S. § 15A-926(a). 

2. Criminal Law 1 73.1- defendant's exculpatory statements-not present lgense 
impressions or excited utterances-not admissible 

The trial court did not er r  in a prosecution for first degree burglary and 
armed robbery by granting the  State's motion in limine prohibiting defendant 
from eliciting evidence of certain out-of-court exculpatory statements made by 
defendant until he himself testified where the  statements were not prlesent 
sense impressions or excited utterances because they were made nine days 
after defendant was arrested. N.C.G.S. § 8C-1, Rules 803(1) and (2). 

3. Criminal Law 1 73.1 - defendant's exculpatory statements- hearsay -nalt ad- 
mitted as public record 

The trial court in a prosecution for first degree burglary and armed r o b  
bery did not er r  by granting the  State's motion in limine prohibiting defend- 
ant from eliciting evidence of certain out-of-court exculpatory statements made 
by defendant until he testified where these statements were hearsay and could 
not be admitted under the public records and reports exception of N.C.G.S. 
5 8C-1, Rule 803(8) because that  rule excludes in criminal cases martters 
observed by police officers. 

4. Criminal Law 1 84- fruit of the poisonous tree-testimony not tied to illegal 
seizure - properly admitted 

The trial court in a prosecution for first degree burglary and armed rob- 
bery properly refused to  exclude testimony regarding property seized from 
defendant's accomplice, testimony by the  accomplice regarding the property, 
and testimony by a witness who had seen the property in defendant's apart- 
ment, despite granting defendant's motion to  suppress the  testimony of the  ar- 
resting officers as  to  those two items, because none of the  testimony at  issue 
here could be traced to that  seizure. 

5. Burglary @ 5; Robbery 1 4.3- burglary and armed robbery -evidence suffi- 
cient 

There was substantial evidence of each essential element of first degree 
burglary and robbery with a dangerous weapon and substantial evidence that  
defendant committed those crimes where the evidence tended t o  show that de- 
fendant entered the  victim's house through a window a t  11:OO p.m., put a gun 
to  the  victim's head and led him into the  kitchen; defendant unlocked the back 
door so that  his accomplice could enter; defendant and the  accomplice searched 
and ransacked the  bedroom; the accomplice put a pillowcase over the  victim's 
head and defendant tied him up; defendant and the  accomplice then searched 
and ransacked the  house, taking property from the  house and loading it into 
the  accomplice's truck; and, before leaving, defendant threatened to  kill the 
victim if he did not tell him whether there was any more money. 
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6. Criminal Law Q 115- armed robbery and burglary-instruction on lesser in- 
cluded offenses not required 

The trial court did not e r r  in a prosecution for burglary and armed rob- 
bery by not submitting to  the jury lesser included offenses where defendant's 
defense was that  he committed no crime at all and defendant presented no 
evidence of any lesser included offense. 

7. Criminal Law Q 113- burglary and armed robbery-no instruction on lack of 
evidence of prior criminal activity -no error 

The trial judge did not er r  in a prosecution for first degree burglary and 
armed robbery by not instructing the  jury on the  lack of evidence of defend- 
ant's prior criminal activity or convictions. A trial judge is required to declare 
and explain the  law arising on the evidence but is not required to  instruct on 
the  nonexistence of evidence. 

8. Criminal Law Q 106- denial of motion to set aside verdict-no error 
The trial court did not abuse its discretion in a prosecution for first 

degree burglary and armed robbery by denying defendant's motion to set 
aside the  jury verdict as  not supported by the evidence. 

9. Criminal Law Q 138.41 - burglary and robbery -failure to find good character 
or reputation as mitigating factor - no error 

The trial court did not er r  in a prosecut,ion for first degree burglary and 
armed robbery by failing to find as a mitigating factor that  defendant had 
been a person of good character or had a good reputation in the community in 
which he lived where defendant argued that such a finding was compelled by 
testimony that  a witness had never seen him do anything. Good character as 
used in the Fair Sentencing Act means something more than the  absence of 
bad character; furthermore, the  trial judge specifically found that the witness's 
testimony was inherently incredible. 

10. Criminal Law Q 140.3- armed robbery and first degree burglary-consecutive 
sentences - no error 

The trial court did not abuse its discretion in a prosecution for armed rob- 
bery and first degree burglary by imposing consecutive sentences. 

APPEAL by defendant pursuant to N.C.G.S. 5 7A-27(a) from a 
life sentence imposed by Watts, Judge, at  the 14 July 1986 Ses- 
sion of Superior Court, NEW HANOVER County. This Court al- 
lowed defendant's motion to bypass the Court of Appeals for an 
appeal of a sentence of less than life. Heard in the Supreme Court 
14 October 1987. 

The defendant was tried for first degree burglary and rob- 
bery with a dangerous weapon. Evidence presented at  trial tend- 
ed to show the following: On 18 March 1986, 72-year-old Jesse 
Millis went to bed at  9:00 p.m., with all the doors locked and all 
the windows closed. At 11:OO p.m., the defendant entered Mr. 
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Millis' house through a window. Mr. Millis woke up and began t o  
raise himself up. The defendant put his gun t o  Mr. Millis' head 
and said "You see it, don't you?" The defendant then told Mr. 
Millis to  get  up, grabbed him by t he  arm, led him a t  gunpoint into 
t he  kitchen and se t  him down on t he  floor. The defendant then 
unlocked t he  back door and his accomplice Arnold Douglas Smith 
entered. The defendant and Mr. Smith went into t he  bedroom and 
searched and ransacked it. Mr. Smith put a pillowcase over Mr. 
Millis' head and t he  defendant tied him up with a dog collar and 
masking tape. The defendant and Mr. Smith searched and ran- 
sacked t he  house. They took property from the  house and loaded 
it  into Mr. Smith's truck. This property included a telephone, 
three kerosene heaters, an oak cabinet, a color television, and 
$25.00. Before leaving, t he  defendant asked Mr. Millis, "Old man, 
have you got any more money stashed around here? You better 
tell me t he  t ru th  and tell me t he  t ru th  now, because if you don't 
I'll kill you laying right there." After they drove away, Mr. Millis 
managed t o  free himself and go t o  a neighbor for help. 

Jasper  Hall testified for t he  defendant tha t  while he and Mr. 
Smith were incarcerated a t  t he  Wilmington Law Enforcement 
Center, Mr. Smith told him tha t  t he  defendant "didn't have a God 
damn thing t o  do with" t he  offense. 

The defendant was convicted a s  charged and received con- 
secutive sentences of life imprisonment for t he  first degree 
burglary and 25 years imprisonment for t he  robbery with a ~dan- 
gerous weapon. Defendant appealed. 

Lacy H. Thornburg, At torney General, by George W. Boylan, 
Special Deputy Attorney General, for the State. 

R. Theodore Davis, Jr., for defendant appellant. 

WEBB, Justice. 

[I] In his first assignment of error ,  t he  defendant contends t he  
trial court erred in granting the  State's motion t o  consolidate t he  
two offenses for trial. The defendant argues tha t  trying 190th 
charges in front of the  same jury overwhelmed the  jury with evi- 
dence against him and prejudiced the  jury against him. 

N.C.G.S. 5 15A-926(a) provides, in pertinent part,  "Two or  
more offenses may be joined . . . for trial when t he  offenses . . . 
a re  based on t he  same act o r  transaction o r  on a series of act,s o r  
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transactions connected together or constituting parts of a single 
scheme or plan." A trial court's ruling on joining cases for trial is 
discretionary and will not be disturbed absent a showing of abuse 
of discretion. State v. Hayes, 314 N.C. 460, 334 S.E. 2d 741 (1985). 
Public policy strongly favors joinder because it expedites the ad- 
ministration of justice, reduces the congestion of trial dockets, 
conserves judicial time, lessens the burden upon citizens who 
must sacrifice both time and money to serve on juries and avoids 
the necessity of recalling witnesses who would otherwise be 
called upon to testify only once. State v. Boykin, 307 N.C. 87, 296 
S.E. 2d 258 (1982). 

In the present case, the evidence shows a common scheme 
whereby defendant and his accomplice broke and entered an oc- 
cupied dwelling house a t  night, armed with a dangerous weapon, 
intending to steal property therein, and upon entering, used the 
weapon to threaten the occupant of the house for purposes of tak- 
ing his personal property. I t  was clearly no abuse of discretion to 
hold that this series of acts constituted a single scheme or plan 
and that the requirements for joinder in N.C.G.S. 5 15A-926(a) 
were satisfied. This assignment of error is overruled. 

[2] The defendant next contends the trial court erred in grant- 
ing the State's motion in limine prohibiting the defendant from 
eliciting evidence of certain out-of-court exculpatory statements 
made by the defendant, until he himself testified. The State and 
the defendant stipulated that if allowed to testify, Officer Hayes 
of the New Hanover Sheriffs Department would have testified 
that "the defendant did state that the items in question in the 
case were not his, were brought there by Doug Smith and that he 
did not participate in the crime." The court granted the State's 
motion in limine on the ground that these statements were, 
among other things, hearsay not covered by any exception to the 
hearsay rule. 

The defendant argues that these statements constituted 
"present sense impressions," "excited utterances," and "public 
records and reports," i.e., the police report, and were thus ad- 
missible under any of these exceptions to the hearsay rule. We 
disagree. 

In order to constitute a "present sense impression," a state- 
ment must have been made "while the declarant was perceiving 
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t he  event or  condition, or  immediately thereafter." N.C.G.S. 
5 8C-1, Rule 803(1). While t he  record does not make clear exalctly 
when the  defendant made his statement t o  Officer Hayes, i t  is 
clear tha t  he made it  after Hayes arrested him nine days after 
t he  crime. Nine days later cannot be considered "immediately 
thereafter" and thus the  s tatement  was not a present sense im- 
pression. 

Neither was i t  an "excited utterance," which is a "statement 
relating t o  a startl ing event or  condition made while the  defend- 
ant was under t he  s t ress  of excitement caused by t he  event or  
condition." N.C.G.S. 8C-1, Rule 803(2). For this statement to  
qualify as  an excited utterance, "there must be (1) a sufficiently 
startling experience suspending reflective thought and (2) a spon- 
taneous reaction, not one resulting from reflection or fabrication." 
State v. Smith, 315 N.C. 76, 86, 337 S.E. 2d 833 (1985). The nine- 
day interval between the  event and t he  statement precludes the  
statement from being "a spontaneous reaction, not one resulting 
from reflection or  fabrication." 

[3] The statement cannot be admitted under t he  "Public Records 
and Reports" exception of N.C.G.S. 5 8C-1, Rule 803(8), since tha t  
rule specifically excludes "in criminal cases matters  observed by 
police officers and other law-enforcement personnel." The defend- 
ant's assignment of error  has no merit. 

[4] The defendant next contends t he  trial court erred in admit- 
t ing the  testimony of three witnesses concerning property ta.ken 
from Mr. Millis. A t  the  time the  defendant was arrested on 27 
March, the  arresting officers conducted a search of his apartment 
and seized a kerosene heater and an oak cabinet which had been 
stolen from Mr. Millis. Prior t o  trial, the  defendant moved to sup- 
press testimony of the arresting officers as  t o  these two items. 
During trial, the  court conducted a voir dire, and granted the de- 
fendant's motion, holding that  the  items were seized in violation 
of the  defendant's constitutional rights. 

The defendant now argues that  the  court erred in admitting 
the testimony of three other witnesses. The defendant argues 
that  this testimony must be excluded under the "fruit of the 
poisonous t ree  doctrine" because it can be traced back to the il- 
legal seizure on 27 March. We disagree; none of the  testimony of 
these three witnesses can be traced to the  27 March seizure. 
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Deputy Hayes testified regarding some property seized from 
the defendant's accomplice Arnold Douglas Smith on 20 March. 
This property was not the same property that  was illegally seized 
from the defendant seven days later; testimony regarding it can- 
not be "traced back" to the illegal seizure. 

Mr. Smith testified that  he and the defendant had loaded the 
property they took from Mr. Millis onto a pickup truck and had 
taken it t o  Mr. Smith's home in Winnabow. Then, the defendant 
asked for the heater and oak cabinet, and they brought them to 
his house that  night. These were the same heater and oak cabinet 
that  were illegally seized from the defendant on 27 March. How- 
ever, Mr. Smith's testimony regarding these items was based 
upon his own participation in the crime and the subsequent distri- 
bution of the stolen property, and cannot be "traced back" to  the 
illegal seizure. 

Vivian Thomason testified that  she had seen kerosene heat- 
ers  in the defendant's apartment on or af ter  19 March, when she 
was paying him a visit as  a friend. This testimony cannot be 
"traced back" to  the illegal seizure on 27 March. The defendant's 
assignment of error has no merit. 

[5] The defendant next assigns error  to the trial court's denial of 
his motion to  dismiss a t  the close of all the evidence. The defend- 
ant argues that  there was insufficient evidence to  convict him of 
the crimes charged. 

When a defendant moves for dismissal, a trial court must 
determine, for each charge, whether there is substantial evi- 
dence of each essential element of the offense charged, and of 
defendant's being the one who committed the crime. If that  
evidence is present, the  motion to dismiss should be denied. 
S ta te  v. Bulhrd,  312 N.C. 129, 322 S.E. 2d 370 (1984). Sub- 
stantial evidence is such relevant evidence that  a reasonable 
mind might accept as  adequate to  support a conclusion. Id. In 
ruling on a motion t o  dismiss, the  court must consider the 
evidence in the light most favorable to the State, and the 
State  is entitled to every reasonable inference to  be drawn 
from the evidence. Id. Contradictions and discrepancies must 
be resolved in favor of the State. Id 

State v. Holden, 321 N.C. 125, 147, 362 S.E. 2d 513, 528 (1987). 
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The defendant in the present case was convicted of first de- 
gree burglary and robbery with a dangerous weapon. The essen- 
tial elements of first degree burglary are: (1) the breaking, (2) and 
entering, (3) in the nighttime, (4) into a dwelling house or a room 
used as a sleeping apartment, (5) of another, (6) which is actually 
occupied a t  the time of the offense, and (7) with the intent to co'm- 
mit a felony therein. State v. Ledford, 315 N.C. 599, 340 S.E. 2d 
309 (1986). The essential elements of robbery with a dangerous 
weapon are  (1) the unlawful taking or attempt to take personal 
property from the person of or in the presence of another, (2) by 
the use or threatened use of a dangerous weapon, and (3) whereby 
the life of a person is endangered or threatened. State v. Fields, 
315 N.C. 191, 337 S.E. 2d 518 (1985). 

We conclude that  the evidence, a s  set  forth a t  the beginning 
of this opinion, is substantial evidence of each essential element 
of both first degree burglary and robbery with a dangerous we,ap- 
on, and is substantial evidence that the defendant committed 
these crimes. The defendant's motion to dismiss was properly 
denied. 

[6] The defendant next contends the trial court erred in failing 
to submit t o  the jury the lesser included offenses of the crimes 
charged. We disagree. A trial court must submit to the jury a 
lesser included offense when and only when there is evidence 
from which the jury could find that  the defendant committed the 
lesser included offense. State v. Hall, 305 N.C. 77, 286 S.E. 2d 652 
(1982). When the State's evidence is positive as  t o  each element of 
the crime charged and there is no conflicting evidence relating to  
any element, submission of a lesser included offense is not re- 
quired. Id. Mere possibility of the jury's piecemeal acceptance of 
the State's evidence will not support the submission of a lesser in- 
cluded offense. State v. Williams, 315 N.C. 310, 338 S.E. 2d 75 
(1986). Thus, mere denial of the charges by the defendant does inot 
require submission of a lesser included offense. State v. Homer, 
310 N.C. 274, 311 S.E. 2d 281 (1984). 

In the present case, the defendant presented no evidence of 
any lesser included offense. The State's evidence was positive as  
to each element of the crimes charged. The defendant's defense 
was that  he committed no crime a t  all. Therefore, the trial court 
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properly refused to  submit t o  the  jury any lesser included of- 
fenses. 

[7] The defendant next contends the trial court erred in refusing 
to  instruct the jury on the lack of evidence of prior criminal ac- 
tivity or  convictions on the  part of the defendant. We disagree. A 
trial judge is required to  declare and explain the law arising on 
the evidence and to  instruct according to the evidence. S ta te  v. 
Strickland, 307 N.C. 274, 298 S.E. 2d 645 (1983). He is not required 
to instruct on the nonexistence of evidence. The defendant's as- 
signment of error  is without merit. 

[a] The defendant next assigns error  t o  the  trial court's denial of 
his motion to set  aside the jury's verdict as  not supported by the 
evidence. The decision whether t o  grant or deny a motion to  set  
aside a verdict is within the sound discretion of the  trial judge 
and is not reviewable absent a showing of abuse of discretion. 
S ta te  v. Wilson, 313 N.C. 516, 330 S.E. 2d 450 (1985). Since we 
have held that  the evidence in the  present case was sufficient t o  
support the  jury's verdict, we can find no abuse of discretion in 
the trial court's denial of the defendant's motion to  set  aside the  
verdict. 

[9] The defendant next assigns error  t o  the  trial court's failure 
to find a s  a mitigating factor that  the defendant had been a per- 
son of good character or had a good reputation in the  community 
in which he lived. The defendant argues that  such a finding was 
compelled by the testimony of the  defendant's friend and neigh- 
bor Vivian Thomason. We disagree. 

A trial judge's failure t o  find a statutory mitigating factor is 
error only where evidence supporting the  factor is uncontra- 
dicted, substantial, and manifestly credible. S ta te  v. Spears, 314 
N.C. 319, 333 S.E. 2d 242 (1985). Ms. Thomason's testimony on this 
matter is as  follows: 

Q. Since you have known Mr. Maness for the time that  
you testified to, have you had occasion to  hear others talk 
about him? 

A. Yes, I have. 

Q. Do you have an opinion satisfactory to  yourself as  to 
his character and reputation in the community? 
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A. Yes, I do. 

Q. What is your opinion? 

A. It's a good opinion. 

THE COURT: Pardon me? 

A. Good opinion. 

Q. Why do you say it's a good opinion? 

A. Because I never did see the  man do nothing. 

We cannot find tha t  this is substantial evidence of defendant's 
good character or  good reputation. Whether Ms. Thomason had 
ever seen him do anything is irrelevant t o  his reputation, and 
"[glood character, as  the  term is used in the  Fair Sentencing Act, 
means something more than the  mere absence of bad character." 
State v. Freeman, 313 N.C. 539, 551, 330 S.E. 2d 465, 475 (1985). 

Furthermore, the  trial judge specifically found that  ]Ms. 
Thomason's testimony was "inherently incredible," citing her 
testimony on cross-examination that  she knew nothing about his 
background, where he had lived, or  where he worked. The trial 
judge stated tha t  he had "seldom seen a witness tha t  impres:sed 
[him] . . . more with their lack of veracity." I t  was the  trial 
judge's duty t o  assess Ms. Thomason's testimony and it  was his 
prerogative t o  believe or  disbelieve it. See State v. Taylor, 309 
N.C. 570, 308 S.E. 2d 302 (1983). The defendant's assignment of er- 
ror  has no merit. 

[ lo]  In his final assignment of error,  the  defendant contends the 
trial court erred in imposing consecutive sentences. Whether sen- 
tences for separate offenses a re  t o  run concurrently or  con- 
secutively is within the sound discretion of the  trial judge. State 
v. Tolley, 290 N.C. 349, 226 S.E. 2d 353 (1976). The defendant has 
not shown, nor can we find, any abuse of discretion by the trial 
judge in imposing consecutive sentences in the present case. 

No error.  
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STATE OF NORTH CAROLINA v. DAVID MARTIN MANCUSO 

No. 591A86 

(Filed 3 February 1988) 

1. Criminal Law 8 138.21- second degree murder-especially heinous aggra- 
vating factor 

The evidence showed excessive brutality and psychological suffering not 
normally present in second degree murders so as to  support the trial court's 
finding that  a murder was especially heinous, atrocious or cruel where it 
showed that defendant had been tormenting the  victim for months and at- 
tempted to  break into her house; the victim was genuinely afraid of defendant 
and began to  carry a knife to protect herself; just before the shooting, defend- 
ant picked up the victim and put her in her car through the window while she 
kicked her legs; witnesses heard the  vict.im yell "No, David. No," and heard 
her scream just before she was shot; a t  some point after defendant put the  vic- 
tim in the  car and before he shot her, she started the car engine; defendant 
shot the  victim seven times; and the  victim did not die immediately and her 
heart was still beating when the  rescue squad arrived. 

2. Criminal Law 8 138.21 - especially heinous aggravating factor - pretrial order 
rejecting as basis for death penalty -not binding at sentencing hearing for sec- 
ond degree murder 

A pretrial order rejecting the  especially heinous, atrocious or cruel ag- 
gravating factor as a basis for imposing the death penalty for a murder was 
not binding upon the trial judge in a sentencing hearing after defendant was 
convicted of second degree murder, and the trial judge thus could find as  an 
aggravating factor that  the second degree murder was especially heinous, 
atrocious or cruel. 

3. Weapons and Firearms 8 3- discharging firearm into occupied property -fire- 
arm itself inside property 

A firearm is discharged "into" occupied property within the  meaning of 
N.C.G.S. § 14-34.1 although the  firearm itself is inside the property so long as  
the  person discharging it is not inside the property. 

4. Homicide 8 15.2- murder case-involuntary commitment procedures irrele- 
vant 

The trial court in a murder case properly excluded expert testimony on 
involuntary commitment procedures because such testimony was irrelevant. 
Even if the State had asked several questions of another witness in the same 
subject area without objection, the  trial court was not required to  admit addi- 
tional evidence of the same fact if it was irrelevant. 

5. Criminal Law 8 5- test of insanity-M'Naghten Rule 
The Supreme Court refused to  abandon the M'Naghten Rule as the  tes t  of 

insanity as  a defense to  a criminal charge. 
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6. Criminal Law 1 5.1; Homicide 1 7- order of insanity issue 
I t  is not error for the trial court to submit the issue of guilt before the 

issue of insanity in a murder case. 

7. Criminal Law 1 138.7- denial of presentence diagnostic study 
The trial court did not abuse its discretion in denying defendant's q u e s t  

for a presentence diagnostic study pursuant to  N.C.G.S. 5 15A-1332 before 
sentencing him for second degree murder where the court heard extensive 
testimony during the trial concerning defendant's mental condition and per- 
formance on various psychological tests. 

APPEAL by defendant pursuant t o  N.C.G.S. 5 7A-27(a) from a 
life sentence imposed by Hobgood (Robert), Judge, a t  the 4 
August 1986 Session of Superior Court, DURHAM County. 'This 
Court allowed the defendant's motion to bypass the Court of Ap- 
peals for an appeal of a sentence of less than life. Heard in the 
Supreme Court 7 December 1987. 

The defendant was tried for first degree murder and dis- 
charging a firearm into occupied property. Evidence presented a t  
trial tended to  show the following: On 9 January 1986 a t  4:30 p.m., 
Norma Russell, a senior a t  Northern High School in Durham 
County, was walking to  her car after cheerleading practice. As 
she reached her car, the defendant, also a senior a t  Northern, ap- 
proached her. They spoke for a few minutes and the defendant 
picked her up and put her in her car. He then shot her in the 
chest seven times with a .22 revolver. Norma Russell became un- 
conscious and died shortly thereafter on the way to  Durham Gen- 
eral Hospital. 

The evidence also tended to  show that  the defendant had 
been infatuated with Ms. Russell since the eighth grade. He had 
often asked her out during their high school years, and she 
had repeatedly rebuffed him. She had, however, always liked him 
and been kind to him. 

By the fall of their senior year, the defendant's infatuation 
with Ms. Russell had become an obsession. He continued to ask 
her out, and left her notes and presents. On one occasion he .went 
to her house when she was there alone and tried to break in. 
These things frightened Ms. Russell considerably. He drew tomb- 
stones reading "Norma Jean Russell" and "R.I.P." He wrote a 
note reading "call home, go to  McDonald's, go to  gameroom, go to 
Northern, kill Norma, go home." Prior to killing the victim, the 
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defendant made a tape in which he explained why he "did willful- 
ly and joyfully murder and kill Norma Russell." 

Extensive psychiatric testimony revealed that the defendant 
was suffering from an atypical psychosis with an encapsulated 
delusion focusing on Norma Russell. The defendant's childhood 
was traumatic, marked by severe illnesses and family troubles. 

The defendant was convicted of second degree murder and 
firing into an occupied vehicle. He was sentenced to life imprison- 
ment for murder and three years to  be served consecutively for 
the conviction of firing into an occupied vehicle. The defendant 
appealed. 

Lacy H. Thornburg, At torney General, by  Joan Byers, Spe- 
cial Deputy Attorney General, and Steven F. Bryant, Assistant 
Attorney General, for the State.  

Hall, Hill, O'Donnell, Taylor, Manning 62 Shearon, by  Thom- 
as C. Manning and John B. O'Donnell, Jr., for defendant appel- 
lant. 

WEBB, Justice. 

[I] In his first assignment of error, the defendant contends the 
trial court erred during the sentencing phase of the trial in find- 
ing as an aggravating factor that the offense was especially 
heinous, atrocious or cruel. The defendant argues that the evi- 
dence does not support a finding of this factor. 

In determining this question, "the focus should be on wheth- 
er the facts of the case disclose excessive brutality, or physical 
pain, psychological suffering, or dehumanizing aspects not normal- 
ly present in that offense." State v. Blackwelder, 309 N . C .  410, 
414, 306 S.E. 2d 783, 786 (1983). We find the following facts signifi- 
cant: The defendant had been tormenting the victim for months, 
to the point of attempting to break into her house. She was gen- 
uinely afraid of him; she began to carry a knife to protect herself. 
Just  before the shooting, Brian Agner saw the defendant pick up 
the victim and put her in her car through the window, while she 
kicked her legs. Agner heard the victim yell "No, David. No." 
Coach Inskip heard her screams just before she was shot. At 
some point after the defendant put her in the car and before he 
shot her, she started the car engine. It can certainly be inferred 



N.C.] IN THE SUPREME COURT 467 

State v. Mancuso 

that  throughout this ordeal, the  victim was aware of the dan,ger 
she faced and experienced tremendous emotional suffering. 'The 
defendant shot the victim seven times. "Where proof of one act 
constituting an offense is sufficient t o  sustain a defendant's con- 
viction, multiple acts of the same offense a re  relevant to  . . . 
whether the  offense charged was especially heinous, atrocious or  
cruel." Blackwelder, 309 N.C. a t  413, 306 S.E. 2d a t  786. The vic- 
tim did not die immediately; Brian Agner saw her "jittering back 
and forth" even after the  defendant had driven away from the  
scene, and her heart was still beating when the rescue squad ar- 
rived. Whether death was immediate or  delayed is relevant to  
whether the  crime was especially heinous, atrocious or cruel. 
State v. Hines, 314 N.C. 522, 335 S.E. 2d 6 (1985). We hold that  
this evidence, taken together, shows excessive brutality and psy- 
chological suffering not normally present in second degree 
murders, and is therefore sufficient to  support a finding that  the 
offense was especially heinous, atrocious, or cruel. 

12) The defendant further argues that  the trial judge's finding of 
this aggravating factor was erroneous because of a contrary find- 
ing in a pretrial order by Judge Herring. On 9 June 1986 a pre- 
trial hearing was held on the  defendant's motion to  determine 
whether any aggravating factor existed under N.C.G.S. 5 15A- 
2000(e) which would support the death penalty. The State  sublmit- 
ted only one factor: "The capital felony was especially heinous, 
atrocious and cruel." Based on the evidence presented a t  the 
hearing, Judge Herring entered an order rejecting this factor. 
Thus the case was tried as  a non-capital case. 

The defendant argues that  this order is binding on Judge 
Hobgood a t  the sentencing phase of trial. The defendant relies on 
the rule set  forth in State v. Jones, 278 N.C. 259, 179 S.E. 2d 433 
(1971), that  "[olrdinarily one Superior Court judge may not modi- 
fy, overrule or change the  judgment of another Superior Court 
judge previously made in the same action." Id. a t  266, 179 S.E. 2d 
a t  438. That rule is inapposite to  the question presented here. 
Judge Hobgood did not modify, overrule or change Judge Her- 
ring's order; the case is still a non-capital case. However, Judge 
Herring's findings, relating to  whether the case should be tried as 
a capital case under N.C.G.S. 5 15A-2000, a r e  not binding on 
Judge Hobgood, who has heard all the evidence in the case and 
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must determine the defendant's punishment under the Fair Sen- 
tencing Act. The defendant's assignment of error is overruled. 

[3] The defendant next contends the trial court erred in denying 
his motion to dismiss the charge of discharging a firearm into oc- 
cupied property. The defendant argues the evidence is insufficient 
to support the guilty verdict, in that the evidence tends to show 
that the gun was inside the victim's car when it was discharged. 
The defendant argues that if the gun was inside the vehicle it 
cannot have been discharged "into" the vehicle, within the mean- 
ing of N.C.G.S. § 14-34.1. 

That statute provides, in pertinent part, as follows: 

Any person who willfully or wantonly discharges or at- 
tempts to discharge: 

(2) A firearm into any . . . vehicle . . . while it is occu- 
pied is guilty of a Class H felony. 

The evidence is uncontradicted that a t  the time the defend- 
ant shot Ms. Russell, she was seated inside her car and he was 
standing outside of it. 

The purpose of N.C.G.S. 5 14-34.1 is to protect occupants of 
the building, vehicle or other property described in the statute. 
State v. Williams, 284 N.C. 67, 199 S.E. 2d 409 (1973). We cannot 
believe that the Legislature intended that a person should escape 
liability for this crime by sticking his weapon inside the occupied 
property before shooting. We hold that a firearm can be dis- 
charged "into" occupied property even if the firearm itself is 
inside the property, so long as the person discharging it is not in- 
side the property. 

[4] The defendant next assigns error to the trial court's refusal 
to admit the testimony of his witness Assistant Attorney General 
Augusta Turner. The defendant sought to have Ms. Turner testi- 
fy on the State's procedures for treating people involuntarily com- 
mitted to the State's mental health facilities. Upon the State's 
objection, a voir dire was held to determine the admissibility of 
Ms. Turner's testimony. Although the trial court found that Ms. 
Turner was an expert on involuntary commitment law, it sus- 
tained the State's objection because of the subject matter about 
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which she planned to  testify. The defendant contends this was er- 
ror. The defendant argues that  the  State  "opened the door" to  
this subject matter  by asking several questions of Dr. Donald 
Fidler in the same subject area. 

We find no error in the trial court's ruling. N.C.G.S. 5 8C-1, 
Rule 702 provides, in pertinent part,  "If scientific, technical or 
other specialized knowledge will assist the t r ier  of fact to  uncler- 
stand the  evidence or to  determine a fact in issue, a witness 
qualified a s  an expert . . . may testify thereto in the  form of an 
opinion." A trial judge has "wide latitude of discretion when m.ak- 
ing a determination about the admissibility of expert testimony." 
State  v. Bullard, 312 N.C. 129, 140, 322 S.E. 2d 370, 376 (1984). 
The defendant in the present case has made no showing that  :Ms. 
Turner's testimony on involuntary commitment procedures would 
help the  jury understand the  evidence, or determine a fact in 
issue. Thus, the defendant has failed to  show an abuse of the trial 
court's discretion. 

The defendant's "opening the  door" argument is without 
merit. The case he relies on, Glace v. Town of Pilot Mountain, 265 
N.C. 181, 143 S.E. 2d 78 (19651, stands for the proposition tha,t if 
evidence of a certain fact is admitted without objection, it is not 
prejudicial error  t o  admit other evidence of the  same fact. This 
Court, however, has never held that  if evidence of a certain fact 
is admitted without objection, the trial court is required to  admit 
any additional evidence of the same fact, whether or not i t  is rele- 
vant. This assignment of error  is overruled. 

[5] The defendant next assigns error  to  the trial court's denial of 
his motion to  use the  American Law Institute's definition of' in- 
sanity in instructing the  jury, rather  than the "M'Naghten Rule" 
definition. The defendant is asking this Court to  abandon the 
M'Naghten Rule definition of insanity, which North Carolina has 
adhered to  for many years. Under this definition, the test  of in- 
sanity as a defense to  a criminal charge is whether the  defendant 
was laboring under such a defect of reason from disease or tlefi- 
ciency of mind a t  the  time of the alleged act as  to  be (1) incapable 
of knowing the  nature and quality of his act, or (2) incapable of 
distinguishing between right and wrong with respect to  such act. 
S ta te  v. Evangelists, 319 N.C. 152, 353 S.E. 2d 375 (1987). We 



470 IN THE SUPREME COURT [321 

State v. Mancuso - 

decline to abandon the  "M'Naghten Rule" in determining the  in- 
sanity defense. 

[6] The defendant next contends the trial court erred in denying 
his request tha t  the issue of insanity be submitted a s  the  first 
issue for the  jury's consideration, and the  issue of guilt be submit- 
ted a s  the second issue, only to  be reached if the  insanity issue 
was decided against the defendant. As the defendant points out, 
this Court approved of this procedure in S ta te  v. Cooper, 286 N.C. 
549, 213 S.E. 2d 305 (1975). However, we held in that  case that  
failure to submit the issues in tha t  order is not ground for a new 
trial. Furthermore, we have since held that  it is not error  t o  sub- 
mit the issue of guilt before the  issue of insanity. Evangelista, 319 
N.C. 152, 353 S.E. 2d 375; S ta te  v. Linville, 300 N.C. 135, 265 S.E. 
2d 150 (1980). We believe the  order in which the insanity issue is 
submitted should be left to  the discretion of the superior court. 
This assignment of error is overruled. 

[7] The defendant next contends the trial court erred in denying 
the defendant's request for a presentence diagnostic study pursu- 
ant t o  N.C.G.S. 5 15A-1332. That s tatute provides, in pertinent 
part, "when the court desires more detailed information a s  a basis 
for determining the sentence to  be imposed than can be provided 
by a presentence investigation, the court may commit a defendant 
to the Department of Correction for study for the shortest period 
necessary to  complete the study, not t o  exceed 90 days, . . . ." 

During trial, the court heard extensive testimony regarding 
the defendant's mental condition, including that  of two psychia- 
trists and two psychologists. The court heard evidence about the 
defendant's performance on various psychological tests,  including 
the MMPI, the Rorschach, the PAS, and the TAT. The court 
clearly did not "desire more detailed information." We can find no 
abuse of discretion in denying the  defendant's request for a pre- 
sentence diagnostic study. 

No error. 
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ASSAAD v. THOMAS 

No. 615P87. 

Case below: 87 N.C. App. 276. 

Motion by defendant t o  dismiss appeal for lack of substantial 
constitutional question allowed 3 February 1988. Petition by plain- 
tiff for discretionary review pursuant t o  G.S. 7A-31 denied 3 Feb- 
ruary 1988. 

BEARD v. BLUMENTHAL JEWISH HOME 

No. 532P87. 

Case below: 87 N.C. App. 58. 

Petition by defendants for discretionary review pursuant to  
G.S. 7A-31 denied 3 February 1988. 

BRAWLEY v. BRAWLEY 

No. 617P87. 

Case below: 87 N.C. App. 545. 

Petition by defendant (Brawley) for discretionary review pur- 
suant t o  G.S. 7A-31 denied 3 February 1988. 

CLERK OF SUPERIOR COURT OF GUILFORD COUNTY v. 
GUILFORD BUILDERS SUPPLY CO., INC. 

No. 609P87. 

Case below: 87 N.C. App. 386. 

Petition by defendant (Haines) for discretionary review pur- 
suant t o  G.S. 7A-31 denied 3 February 1988. 

CRAVEN COUNTY v. HALL 

No. 575P87. 

Case below: 87 N.C. App. 256. 

Petition by plaintiffs for discretionary review pursuant to  
G.S. 7A-31 denied 3 February 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

DUNN ENTERPRISES v. WELLONS 

No. 579P87. 

Case below: 87 N.C. App. 293. 

Petition by defendant (John H. Wellons) for discretionary re- 
view pursuant t o  G.S. 7A-31 denied 3 February 1988. 

FORTUNE v. FIRST UNION NAT. BANK 

No. 552PA87. 

Case below: 87 N.C. App. 1. 

Motion by plaintiff to  dismiss appeal for lack of substantial 
constitutional question denied 11 February 1988. Petition by de- 
fendant for discretionary review pursuant t o  G.S. 7A-31 allowed 
11 February 1988. 

HANCOCK v. BRAY'S RECAPPING SERVICE 

No. 580P87. 

Case below: 87 N.C. App. 293. 

Petition by defendants for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

HARDY v. BRANTLEY CONSTRUCTION CO. AND 
WELLS v. BRANTLEY CONSTRUCTION CO. 

No. 650A87. 

Case below: 87 N.C. App. 562. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 and App. Rule 16(b) a s  to additional issues allowed 14 
January 1988. 

HOOVER V. CHARLOTTE-MECKLENBURG 
BD. OF EDUCATION 

No. 602P87. 

Case below: 87 N.C. App. 417. 

Petition by plaintiffs for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

IN RE  FORECLOSURE OF LAKE TOWNSEND AVIATION 

No. 629P87. 

Case below: 87 N.C. App. 481. 

Petition by Aero Associates, Inc., for discretionary review 
pursuant t o  G.S. 7A-31 denied 3 February 1988. 

JENNINGS GLASS CO. v. BRUMMER 

No. 665P87. 

Case below: 88 N.C. App. 44. 

Petition by defendant (Brummer) for discretionary review 
pursuant t o  G.S. 7A-31 denied 3 February 1988. 

LEDFORD v. MARTIN 

No. 530P87. 

Case below: 87 N.C. App. 88. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

McNEILL v. DURHAM COUNTY ABC BD. 

No. 524PA87. 

Case below: 87 N.C. App. 50. 

Petitions by plaintiff and by defendants for discretionary re- 
view pursuant t o  G.S. 7A-31 allowed 3 February 1988. 

MACON v. CAMPBELL CO. 

No. 525P87. 

Case below: 87 N.C. App. 176. 

Motion by defendant (Allen M. Campbell Co. General Cont-rac- 
tors, Inc.) for reconsideration of petition for review of decision of 
t he  Court of Appeals dismissed 3 February 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

MASSENGILL v. STARLING 

No. 581P87 

Case below: 87 N.C. App. 233. 

Petition by plaintiff (Harold E. Massengill) for discretionary 
review pursuant to G.S. 7A-31 denied 3 February 1988. 

PHARO V. CARLYLE 

No. 547P87. 

Case below: 87 N.C. App. 177. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

PITMAN v. FELDSPAR CORP. 

No. 555P87. 

Case below: 87 N.C. App. 208. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 3 February 1988. 

ROBINSON v. SEABOARD SYSTEM RAILROAD 

No. 658P87. 

Case below: 87 N.C. App. 512. 

Petition by defendant (Southern Railway Co.) for discretion- 
ary review pursuant t o  G.S. 7A-31 denied 3 February 1988. 

SIMPSON v. N.C. LOCAL GOV'T EMPLOYEES' 
RETIREMENT SYSTEM 

No. 2P88. 

Case below: 88 N.C. App. 218. 

Petition by defendants for temporary stay allowed 12 Janu- 
a r  y 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G . S .  7A-31 

STATE v. BAKER 

No. 623P87. 

Case below: 87 N.C. App. 678. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. 

STATE v. BRITT 

No. 546P87. 

Case below: 87 N.C. App. 152. 

Petition by Attorney General for discretionary review pursu- 
ant to G.S. 7A-31 denied 3 February 1988. 

STATE V. BUTTS 

No. 648P87. 

Case below: 87 N.C. App. 510. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 3 February 1987. 

STATE v. COLLINS 

No. 618P87. 

Case below: 87 N.C. App. 426. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. 

STATE v. DAVIDSON 

No. 652P87. 

Case below: 87 N.C. App. 510. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 3 February 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. FLEMING 
No. 604P87. 

Case below: 87 N.C. App. 426. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. Motion by the State  t o  dis- 
miss appeal for lack of substantial constitutional question allowed 
3 February 1988. 

STATE V. GRADY 
No. 25P88. 

Case below: 87 N.C. App. 427. 

Petition by defendant for writ of certiorari t o  the North Car- 
olina Court of Appeals denied 3 February 1988. 

STATE v. HILL 
No. 631P87. 

Case below: 87 N.C. App. 510. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. 

STATE V. KERLEY 

No. 543P87. 

Case below: 87 N.C. App. 240. 

Temporary stay dissolved and petition by the Attorney Gen- 
eral for writ of supersedeas denied 3 February 1988. Motion by 
defendant to dismiss appeal for lack of substantial constitutional 
question allowed 3 February 1988. Petition by the Attorney Gen- 
eral for discretionary review pursuant t o  G.S. 7A-31 denied 3 Feb- 
ruary 1988. 

STATE v. KNIGHT 

No. 549P87. 

Case below: 87 N.C. App. 125. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. LEWIS 

No. 531P87. 

Case below: 87 N.C. App. 178. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. 

STATE v. McKNIGHT 

No. 637P87. 

Case below: 87 N.C. App. 458. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

STATE v. MACK 

No. 516P87. 

Case below: 87 N.C. App. 24. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

STATE v. MITCHELL 

No. 608P87 

Case below: 87 N.C. App. 427. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

STATE V. MOORE 

No. 550P87. 

Case below: 87 N.C. App. 156. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

STATE v. PHILLIPS 

No. 583P87. 

Case below: 87 N.C. App. 246. 

Petition by defendants for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

STATE v. PLANTER 

No. 633P87. 

Case below: 87 N.C. App. 585. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

STATE V. ROLAND 

No. 18A88. 

Case below: 87 N.C. App. 19. 

Motion by the Sta te  to dismiss appeal in part allowed 3 Feb- 
ruary 1988. Petition by defendant for discretionary review as  t o  
additional issues pursuant to App. Rule 16(b) denied 3 February 
1988. 

STATE v. SMITH 

No. 574P87. 

Case below: 87 N.C. App. 217. 

Motion by the State  t o  dismiss appeal for lack of substantial 
constitutional question allowed 3 February 1988. Petition by de- 
fendant for discretionary review pursuant to G.S. 7A-31 denied 3 
February 1988. 

STATE V. TART 

No. 56P88. 

Case below: 88 N.C. App. 483. 

Petition by defendant for writ of supersedeas and temporary 
stay denied 4 February 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G . S .  7A-31 

STATE v. WALKER 

No. 636P87. 

Case below: 87 N.C. App. 294. 

Petition by defendant for writ of certiorari t o  the North Car- 
olina Court of Appeals denied 3 February 1988. 

STATE v. WALL 

No. 621P87. 

Case below: 87 N.C. App. 621. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 22 December 1987. 

STATE v. WHITE 

No. 599P87. 

Case below: 87 N.C. App. 311. 

Motion by Attorney General t o  dismiss defendant's appeal 
for lack of substantial constitutional question allowed 3 February 
1988. Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. Petition by Attorney General 
for discretionary review pursuant to G.S. 7A-31 allowed 3 Febru- 
ary 1988. 

STATE v. WHITE 

No. 24P88. 

Case below: 87 N.C. App. 294. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 3 February 1988. 

STATE v. WILSON 

No. 610P87. 

Case below: 87 N.C. App. 399. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. 



480 IN THE SUPREME COURT [321 

DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S .  7A-31 

STATE V. WOODARD 

No. 582P87. 

Case below: 87 N.C. App. 295. 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 3 February 1988. 

STATE ex rel. EMPLOYMENT SECURITY COMM. v. FAULK 

No. 28P88. 

Case below: 88 N.C. App. 369. 

Petition by defendant for writ of supersedeas of judgment of 
Court of Appeals denied 26 January 1988. Petition by defendant 
for discretionary review pursuant to G.S. 7A-31 denied 26 Janu- 
ary 1988. 

STATE ex rel. LONG v. BEACON INS. CO. 

No. 545P87. 

Case below: 87 N.C. App. 72. 

Petition by ICI and Plymouth for discretionary review pursu- 
ant t o  G.S. 7A-31 denied 3 February 1988. 

STEGALL v. ZONING BD. OF ADJUSTMENT OF 
COUNTY OF NEW HANOVER 

No. 607P87. 

Case below: 87 N.C. App. 359. 

Petition by plaintiffs for discretionary review pursuant t o  
G.S. 7A-31 denied 3 February 1988. 

THOMPSON CADILLAC-OLDSMOBILE, INC. V. 
SILK HOPE AUTOMOTIVE, INC. 

No. 653P87. 

Case below: 87 N.C. App. 467. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 3 February 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

TWO WAY RADIO SERVICE v. 
TWO WAY RADIO OF CAROLINA 

No. 29P88. 

Case below: 88 N.C. App. 314. 

Petition by defendant for writ of supersedeas and temporary 
stay allowed 27 January 1988. 

WALKER v. CITY OF STATESVILLE 

No. 647P87. 

Case below: 87 N.C. App. 511. 

Petition by plaintiffs for writ of certiorari t o  the North Caro- 
lina Court of Appeals denied 3 February 1988. 

PETITION TO REHEAR 

TRAVIS v. KNOB CREEK, INC. 

No. 151PA87. 

Case below: 321 N.C. 279. 

Petition by defendants denied 3 February 1988. 
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LARRY N. HIGGINS v. JOANNE W. HIGGINS A N D  JOANNE W. HIGGINS v. 
LARRY N. HIGGINS 

No. 486A87 

(Filed 3 February 1988) 

Husband and Wife fj 12 - separation agreement -property settlement - living sepa- 
rate and apart-effect of sexual relations 

A provision of a separation agreement which required the  wife to  transfer 
to the husband her interest in the marital residence if the parties "lived con- 
tinuously separate and apart" for a full year after the date of the agreement 
was not enforceable where the parties engaged in sexual intercourse during 
the one-year period, since a husband and wife do not live "separate and apart" 
if they have sexual relations. 

Justice FRYE concurring in result. 

Justice MARTIN joins in this concurring opinion. 

Justice MEYER dissenting. 

Justice WHICHARD joins in this dissenting opinion. 

Justice WHICHARD dissenting. 

APPEAL by Larry N. Higgins pursuant t o  N.C.G.S. 5 7A-30(2) 
from an opinion by a divided panel of t he  Court of Appeals a t  86 
N.C. App. 513, 358 S.E. 2d 553 (1987). Heard in t he  Supreme Court 
9 December 1987. 

Appellant-husband and appellee-wife were married on 10 
March 1979 and separated in November of 1983. The parties ex- 
ecuted a separation agreement on 13  December 1983 which pur- 
ported, in par t ,  to  distribute t he  marital property owned by t he  
parties pursuant t o  N.C.G.S. 5 50-20(d). 

The basis of t he  dispute before this Court concerns Para-  
graph 4 of this "Agreement and Deed of Separation," which reads 
in par t  a s  follows: 

It is agreed tha t  t he  residence and lot located a t  3207 
Edgewater  Drive, Greensboro, North Carolina, shall remain 
titled in the  name of Lar ry  N. Higgins and JoAnne Higgins 
for a period of one year from the  date  of this Agreement and 
it is agreed tha t  i f  the  parties have lived continuously 
separate and apart for that  full period tha t  in tha t  event Mrs. 
Higgins shall transfer her interest in the  residence and lot t o  
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Mr. Higgins a s  part  of property settlement as  provided here- 
in. Mr. Higgins and Mrs. Higgins have agreed upon a division 
of all their personal property and Mrs. Higgins agrees t o  
remove all the  personal property that  she shall be entitled t o  
from the  residence located a t  3207 Edgewater Drive within a 
reasonable time after execution of this agreement. (Emphasis 
added.) 

This agreement also contained mutual releases of property rights 
and a waiver of equitable distribution. 

In December 1984, one year after the  execution of t he  sepaira- 
tion agreement, the  appellant asked the  appellee to  transfer lher 
interest in the  marital residence to  him, in conformity with the 
fourth paragraph. When she refused to  do so, he brought an ac- 
tion for a declaratory judgment, asking the  court to  order the ap- 
pellee to  comply with the te rms  of paragraph four. In response, 
the  appellee brought an action for absolute divorce and for equita- 
ble distribution of the marital residence and certain personal 
property. The two actions were consolidated for hearing and Mrs. 
Higgins made a motion for summary judgment. 

The papers submitted by the  appellee a t  the  hearing on the 
motion for summary judgment showed the  following: The appellee 
moved out of t he  marital residence upon execution of the  separa- 
tion agreement and the  parties ceased living together a t  that  
time. However, during the  one year period following execution of 
this agreement, the  parties traveled to  Tennessee and Florida 
together t o  attend car and t-shirt shows. At  each of t he  shows, 
the  parties shared a motel room for up to  four days. In eachi of 
these instances, the parties engaged in one or  more acts of sexual 
intercourse. Appellee also attended the  funeral of appellant's 
brother with appellant in March 1984, driving t o  and from the  
funeral with appellant and sharing a room with him on that  occa- 
sion for two nights. 

Over the  course of the  remainder of 1984, t he  appellant ;and 
the  appellee attended several events together. They took their 
daughter t o  t he  circus in February of 1984 and the  appellee took 
the  appellant to  t he  hospital for minor surgery in March of the 
same year. During the  course of these events, the  parties engaged 
in several acts of sexual intercourse. 
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The appellant, while disputing the  number of times, admitted 
engaging in intercourse with his wife during this t ime period. The 
parties also spent a t  least two nights together in the  former mari- 
tal  residence during their one-year separation. 

The district court granted the  appellee's motion for summary 
judgment and dismissed the  appellant's action. The Court of Ap- 
peals affirmed with a dissent. Mr. Higgins appealed t o  this Court. 

Hatfield & Hatfield, b y  Kathryn. K.  Hatfield, for plaintiff-ap- 
pellee. 

McNairy, Clifford Clendenin & Parks,  b y  J o y  R. Parks,  for 
defendant appellant. 

WEBB, Justice. 

The resolution of this appeal depends on the  interpretation of 
the  words of the  agreement "if the  parties have lived continuous- 
ly separate and apart  for tha t  full period" (one year). I t  is undis- 
puted that  the  parties engaged in sexual intercourse dwing  that  
period. If these words a re  not ambiguous and t o  live separate and 
apart  means the  parties may not engage in sexual intercourse 
during that  period, summary judgment was properly granted for 
the  appellee. We believe that  we a re  required t o  hold under Mur- 
phy  v. Murphy ,  295 N.C. 390, 245 S.E. 2d 693 (1978) and Sta te  v. 
Gosset t ,  203 N.C. 641, 166 S.E. 754 (19321, that  the  words a r e  not 
ambiguous and the  parties did not live continuously separate and 
apart  during the  year a f te r  the agreement was signed. In Mur- 
phy,  the  plaintiff brought an action for divorce on the  ground of 
one year's separation. A separation agreement had been signed 
by the  parties and the  defendant brought a cross action to  se t  it 
aside. The cross action was tried first. We held it was error  for 
t he  district court to  charge the  jury that  it took more than sexual 
intercourse for the  parties t o  resume the  marital relationship. In 
Gosset t ,  the  defendant was prosecuted for nonsupport of his wife. 
He defended on the  ground that  he and his wife had signed a sep- 
aration agreement which relieved him of the  duty t o  support her. 
This Court found no error  in a charge in which the  jury was told 
that  if they found the  parties entered into an agreement in which 
they agreed t o  live separate and apart and the defendant visited 
his wife on several occasions and had intercourse with her, they 
should t rea t  t he  separation agreement as if it were of no validity. 
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Murphy and Gossett hold tha t  sexual intercourse is all i t  
takes t o  void an agreement in which t he  parties agree t o  live sep- 
arate  and apart.  We believe these cases hold there is a precise 
meaning t o  "living separate and apart" and a husband and wife do 
not live separate  and apart  if they have sexual relations. The 
words as used in t he  separation agreement in this case a r e  riot 
ambiguous. The contingency upon which the  husband was t o  re- 
ceive the  wife's interest in t he  marital residence did not occur. 
The wife was entitled t o  summary judgment in her  favor. 

The appellant contends and t he  dissents in the  Court of Ap- 
peals and this Court say tha t  this is an agreement drawn pur:su- 
ant  t o  N.C.G.S. 5 50-20(d) which allows an agreement dividing 
property during the  marriage. For that  reason, says the  appel- 
lant, the  agreement in this case is enforceable although the  par- 
ties had sexual relations within one year of the  signing of t he  
agreement. The appellant relies on Love v. Mewborri, 79 N.C. 
App. 465, 339 S.E. 2d 487, disc. rev. denied, 317 N.C. 704, 347 S.E. 
2d 43 (1986) and Buffington v. Buffington, 69 N.C. App. 483, 817 
S.E. 2d 97 (1984). We believe our decision in this case is consistent 
with N.C.G.S. 5 50-20(d) as  well as  Love and Buffington. N.C.G.S. 
5 50-20(d) provides that  married persons may provide for division 
of marital property while they a r e  cohabiting. Love and Buffing- 
ton hold that  such agreements a r e  enforceable under the  statute.  
We do not hold in this case that  such an agreement is unenforcea- 

u 

ble. The te rms  of t he  agreement in this case provide that  for t he  
defendant t o  receive the  marital home the  ~ a r t i e s  must live 
separate and apart  for one year after the  parties separate.  They 
did not do this and under the  te rms  of the agreement t,he iip- 
pellant is not entitled to  have t he  house conveyed t o  him. We do 
not hold that  Murphy governs and the  separation agreement is 
void. We do hold that  a t  the  time the  agreement was executed 
Murphy and Gossett had defined "to live separate and apart" in 
such a way that  the  words meant tha t  a husband and wife could 
not have intercourse if they were t o  live separate and apart .  We 
hold the  separation agreement should be enforced according to 
t he  meaning of these words. 

The dissents would apply a subjective tes t  t o  determine the  
intent of t he  parties a t  the  time the  separation agreement was 
made. See 1 E. Farnsworth, Contracts 5 7.9 (1982) for a discussion 
of the  objective and subjective theories of assent. The dissents 
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would have us attempt t o  search for the  meaning the  parties gave 
to  the  words regardless of t he  understanding which is normally 
given to  them. In this case we believe we should use an objective 
test.  The words "live continuously separate and apart" have a 
definite meaning. Larry Higgins' attorney could have told him the  
meaning of the  words a t  the time the agreement was signed. A 
party to  a contract should not be allowed to  say he gave a differ- 
ent  meaning to  words which are  not ambiguous. 

We are  advertent t o  N.C.G.S. 5 52-10.2 which overrules Mur- 
phy and Love. The effective date  of that  s tatute  is 1 October 
1987. We did not consider it in the  resolution of this case. 

The decision of the Court of Appeals is 

Affirmed. 

Justice FRYE concurring in result. 

This is a simple case. The parties to  this lawsuit, husband 
and wife, entered into a separation agreement which provided, in- 
ter alia, that  their residence should remain titled in their names 
for a period of one year from the  date of the agreement and fur- 
ther  provided "that if the  parties have lived continuously sepa- 
ra te  and apart  for that  full period" the wife would transfer her 
interest in the  residence to  her husband as part of the property 
settlement. This agreement was executed on 13 December 1983. 
During the  one year following execution of the  agreement, the  
parties traveled to Tennessee and Florida, sharing a motel room 
for up to  four days. In each of these instances, the  parties en- 
gaged in one or more acts of sexual intercourse. They spent a t  
least two nights together in the former marital residence, two 
other nights together away from the residence, and engaged in 
several acts of sexual intercourse on other occasions. The hus- 
band now seeks enforcement of that  portion of the  separation 
agreement requiring the  wife to  transfer her interest in the prop- 
e r ty  to  him. In order t o  do so, he must establish that  they "have 
lived continuously separate and apart  for that  full period" of one 
year. The district court granted the wife's motion for summary 
judgment and the Court of Appeals affirmed. 

The question before the trial court, the  Court of Appeals and 
this Court is whether, admitting the facts as  stated above, the 
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husband can prove that  he and his former spouse "lived continu- 
ously separate and apart  for that  full period" a s  that  language 
was used in their separation agreement. 

Since this Court's famous (or infamous) decision in Murphy v. 
Murphy, 295 N.C. 390, 245 S.E. 2d 693 (19781, every divorce law- 
yer worth his salt has known that  the resumption of even casual 
sexual relations between husband and wife during the  period1 of 
separation meant that  the parties were not living "continuously 
separate and apart" as  that  term is used in separation agree- 
ments. This language had a clear and unambiguous meaning in 
North Carolina a t  the time this agreement was executed i ~ n d  
therefore it is unnecessary to  have testimony of the  parties a:; to  
what each of them intended when this language was used. 

The dissent makes much of the  fact that  leading commen- 
tators have criticized the rule of Murphy and that  the rule of 
Murphy has now been effectively overruled by recent action of 
the  General Assembly. Such reliance is misplaced, however, since 
the meaning of the language in 1983 was clear, irrespective of 
whether the commentators liked it or  not. Likewise, the  fact that  
the  separation agreement was executed after the  enactment of 
the marital property act is also not controlling. The fact tha.t a 
separation agreement may be entered into before, during or after 
the dissolution of a marriage does not prevent the parties from 
agreeing that  certain property will be transferred only if the par- 
ties live "continuously separate and apart" for the stated period 
of time. Here, the husband agreed to a contract which provi~ded 
for the transfer of the property only if a condition precedent was 
met. This condition precedent has not been met and the husb,and 
is not entitled to a conveyance under this separation agreement. 
That is the only question that  was decided by each of the  courts 
below and each of them decided it correctly. I therefore join the 
majority in voting to  affirm. 

In view of the  dissenting opinions, I would note that  this 
Court has not resurrected Murphy v. Murphy, 295 N.C. 390, 245 
S.E. 2d 693, but simply recognized the  absence of any ambiguity 
in the meaning of the clause in question at  the time of the execu- 
tion of the separation agreement. 

Justice MARTIN joins in this concurring opinion. 
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Justice MEYER dissenting. 

I concur in all respects with the  dissent of Justice Whichard 
but wish to  add my observations concerning what I perceive t o  be 
the  majority's erroneous application of the  rules governing sum- 
mary judgment. 

The majority concludes tha t  certain language from the sepa- 
ration agreement in question, specifically the  phrase "if the  
parties have lived continuously separate and apart  for that  full 
period" (one year), is unambiguous and subject to  but one reasona- 
ble interpretation. For  this case a t  least, says the majority, this 
interpretation is tha t  a husband and wife live "continuously 
separate and apart" only if they do not engage in even a single 
act of sexual intercourse. Because it is admitted that  the  parties 
had sexual intercourse on a t  least one occasion during the  period 
of time in question, continues the  majority, the  trial court's order 
granting the  wife's motion for summary judgment was proper. In 
fact, the  disputed language from the  separation agreement is per- 
fectly susceptible to  a t  least two different and plausible mean- 
ings-either of which a jury could and should have been allowed 
to  find a s  reflecting the  intent of the  parties when they entered 
into the  contract of separation. In my opinion, the  majority has 
clearly erred in affirming summary judgment for the  wife. 

Rule 56k) of the  North Carolina Rules of Civil Procedure pro- 
vides that  summary judgment will be granted only where a fore- 
cast of the  evidence shows that  there is no genuine issue a s  t o  
any material fact and that  a party is entitled to  judgment as  a 
matter  of law. Lowe v. Bradford, 305 N.C. 366, 289 S.E. 2d 363 
(1982); N.C.G.S. 5 1A-1, Rule 56k) (1983). The party moving for 
summary judgment must establish the lack of any triable issue, 
and all inferences of fact from the  evidence proffered a t  the hear- 
ing must be drawn against the  movant and in favor of the  party 
opposing the  motion. Morrison v. Sears, Roebuck & Co., 319 N.C. 
298, 354 S.E. 2d 495 (1987). Summary judgment is a harsh and 
drastic remedy not t o  be granted "unless it is perfectly clear that  
no issue of fact is involved and inquiry into the  facts is not desira- 
ble to  clarify the  application of the  law." Dendy v. Watkins, 288 
N.C. 447, 452, 219 S.E. 2d 214, 217 (1975) (emphasis added). Most 
importantly, a motion for summary judgment should be denied "if 
different material conclusions can be drawn from the  evidence." 
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Credit Union v. Smith,  45 N.C. App. 432, 437, 263 S.E. 2d 319, 322 
(1980). 

Notwithstanding the majority's conclusion to  the contrary, 
there is indeed a genuine issue of material fact in the  case a t  bar 
-namely, just what this husband and wife intended by their use 
of the phrase "lived continuously separate and apart" in para- 
graph four of the disputed separation agreement. The majority 
here concludes incorrectly that  the contested language could only 
be interpreted to  mean that  husband and wife must refrain from 
even a single act of sexual intercourse in order for the  transfer of 
interest under paragraph four to go forward. In fact, the language 
used here by the parties is ambiguous. I t  could no doubt just as  
easily be found, for example, that  these parties intended the 
language to mean that,  during the year in question, they must not 
resume living together in the same household a s  husband and 
wife. In that  event, the property would go to  the  husband. Wlhere 
the language in question is unclear and the parties' intentions a re  
in doubt, interpretation of an agreement is for the jury under 
proper instructions from the  court. Parker Marking Systems,  Inc. 
v. Diagraph-Bradley Industries, Inc., 80 N.C. App. 177, 341 S.E:. 2d 
92, disc. rev. denied, 317 N.C. 336, 346 S.E. 2d 502 (1986). 

This case is for the jury and entry of summary judgment for 
the wife was improper. 

Justice WHICHARD joins in this dissenting opinion. 

Justice WHICHARD dissenting. 

The majority bases its holding on Murphy v. Murphy, 295 
N.C. 390, 245 S.E. 2d 693 (1978), in which this Court held that  
"sexual intercourse between a husband and wife after the  execu- 
tion of a separation agreement avoids the contract." Murphy, 295 
N.C. a t  397, 245 S.E. 2d a t  698. The decision in Murphy has been 
uniformly and severely criticized. An early critique stated: 

This decision is supported neither by reason nor by 
precedent. I t  directly conflicts with a desirable policy of 
preserving marriages by encouraging reconciliation attempts 
between separated spouses who have made a separation 
agreement, it is a much narrower holding than the  facts of 
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the case demanded, and it inexplicably rejects case law devel- 
oped by the court of appeals. 

Survey of Developments in North Carolina Law, 1978, 57 N.C.L. 
Rev. 827, 1096 (1979). Professor Sally Sharp, a leading commenta- 
tor on North Carolina family law, has observed: 

I t  is impossible, and useless, to  speculate about what 
prompted the  supreme court t o  rule as  it did in Murphy. Cer- 
tainly it would have been difficult for the court to have im- 
plied an intent t o  reconcile and resume marital relations from 
isolated acts of sexual intercourse. An attempt t o  reconcile 
could well be implied, but hardly a fully formed intent. The 
result of the holding is that  parties (or a t  least one party) will 
be penalized for trying to  reconcile if he or she is unsuccess- 
ful in that attempt. The conclusion that  this result tends to 
inhibit efforts to reconcile seems inescapable. 

. . . [Tlhe principle that  single acts of intercourse will 
constitute a reconciliation and therefore rescind a valid sepa- 
ration agreement should be given serious reconsideration. 
Neither the interest of the s tate  in preserving marriage nor 
the interests of the parties in relying upon their contract is 
well served by the present rule. 

S. Sharp, Divorce and the Third Party: Spousal Support, Private 
Agreements, and the State, 59 N.C.L. Rev. 819, 841-43 (1981). See 
also S. Sharp, The Partnership Ideal: The Development of Equita- 
ble Distribution in North Carolina, 65 N.C.L. Rev. 195, 204-05 n.52 
(1987) (refers t o  "the Draconian effect of the Murphy rule" and 
notes that  "[tlhe issue . . . remains a serious problem"); Note, 
Domestic Relations-Enforcement of Contractual Separation 
Agreements by Specific Performance-Moore v. Moore, 16 Wake 
Forest L. Rev. 117 (1980) ("[Wlhile the isolated-acts test  serves 
the goal of judicial efficiency, it undermines the goal of judicial in- 
tegrity."). 

Perhaps in response to these critiques of Murphy, the Gener- 
al Assembly provided in the Equitable Distribution Act that par- 
ties may make a written agreement providing for distribution of 
their property "[blefore, during or after marriage." N.C.G.S. 
5 50-20(d) (1987). The Court of Appeals has interpreted the effect 
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of this section to  be that  spouses may now execute a property 
settlement a t  any time, without separating afterwards, Buffington 
v. Buffington 69 N.C. App. 483, 317 S.E. 2d 97 (19841, and that  
such settlements a re  not necessarily terminated by reconciliation, 
Love v. Mewborn, 79 N.C. App. 465, 339 S.E. 2d 487, disc. rev. 
denied, 317 N.C. 704, 347 S.E. 2d 43 (1986). In my view those cases 
were correctly decided and accurately reflect both legislative in- 
tent  in the enactment of N.C.G.S. § 50-20(d) and sound public 
policy. If spouses may make an agreement for a property settle- 
ment during marriage, it follows that  after execution of the  agree- 
ment, they may continue to  live together, or  have sexual relations 
while living apart,  without voiding the  agreement. 

The separation agreement here was entered into subsequent 
t o  the effective date of N.C.G.S. 50-20(d). The agreement recites 
in paragraph 21 that  it constitutes a distribution of marital prop- 
e r ty  pursuant to that statute. Therefore, it was not voided by the 
parties' episodic sexual relations. 

If Murphy governs, a s  the majority holds, the  agreement is 
void, and the language used therein is immaterial. The majority 
thus is incorrect, under its view of the law, in stating that  "[tlhe 
resolution of this appeal depends on the interpretation of the 
words of the agreement 'if the parties have lived continuoiasly 
separate and apart for that  full [one year] period.' " The language 
of a void agreement is immaterial, so questions of interpretation 
do not arise. 

While Murphy established a clear legal consequence for w e n  
a single act of sexual intercourse after entering a separation 
agreement-a consequence now removed by the enactment of 
N.C.G.S. €j 50-20(d)-it did not give singular semantic or legal sig- 
nificance, divorced from context and intent, to  the  words "lived 
continuously separate and apart." The majority goes beyond the 
actual holding in Murphy in holding that  it did. 

The spouses here testified to  their differing interpretations 
of the phrase "lived continuously separate and apart" in the con- 
text of their separation agreement. The wife testified: 

I t  meant that  in a year's time if we lived continuously 
separate and apart that  I would sign the house over. At the  
time I . . . signed the house over I thought that  [my husband] 
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and I would divide the  interest in the  house as  far a s  my 
marital interest even though it was not stated. That's how I 
interpreted this paragraph. . . . If we lived continuously 
separate and apart.  That meant no contact whatsoever. That 
I would sign the  house over and I would be given my marital 
interest in the property. . . . I was obligated to  turn the 
house over if we had no contact as  far as  having sex, going 
anywhere together appearing as  husband and wife. If we had 
had no contact, if he went his separate way, I went my sepa- 
ra te  way, we did not talk about going back together, then I 
was going to  sign [over] the house and I thought I would be 
getting my part  of the  house. 

She further testified that  she thought that  if she and her husband 
had "sexual relations or  even spen[t] the night together . . . , it 
voided [the agreement]. That was, to  [her], going back and living 
as  husband and wife." The husband testified, contrastingly: 

Q. What did you think paragraph 4 meant when you 
signed tha t  agreement? 

A. I took it that  if we're not living together after the 
first year that  she would sign the  house over to  me. 

Q. . . . Did you think that  if you had sex with her during 
that  year that  it would have anything to  do with whether or 
not she was obligated to  sign the house over to  you? 

A. No. 

Q. Did anybody tell you . . . that  having sex with her 
might void the  provisions of paragraph 4? 

A. No. 

As a matter  of semantics, it cannot be gainsaid that  the  disputed 
language is subject to  the different and plausible meanings ex- 
pressed in the  foregoing testimony. The language is in fact, and 
should be in law, ambiguous. 

As stated in Justice Meyer's dissent: "Where the  language in 
question is unclear and the  parties' intentions are in doubt, inter- 
pretation of an agreement is for the jury under proper instruc- 
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tions from the  court. Parker Marking Systems,  Inc. v. Diagraph- 
Bradley Industries, Inc., 80 N.C. App. 177, 341 S.E. 2d 92, a!isc. 
rev. denied, 317 N.C. 336, 346 S.E. 2d 502 (19861." And, as  sta.ted 
in Judge Orr's dissent for t he  Court of Appeals: 

[R]esumption of sexual relations does not, a s  a matter  of law, 
void a N.C.G.S. 5 50-20(d) agreement. Therefore, t o  conclude 
that  the  parties "no longer live separate and apart" beca.use 
of the  resumption of sexual relations, is to  give the  phrase a 
meaning beyond the  context of this agreement and affix to  it 
a meaning reserved for situations other than a property set- 
tlement under N.C.G.S. § 50-20(d). There is no basis in our 
s tatutes  or  case law to  conclude that  the  incorporation of the 
phrase "live separate and apart  for one year" into a N.C.G.S. 
€j 50-20(d) agreement means that  sexual relations will result 
in the conclusion, a s  a matter  of law, tha t  t he  parties no 
longer live separate and apart.  The intent of the  parties as  to  
the  application of this phrase in their agreement is instead a 
question to  be decided by the  t r ier  of fact. 

Higgins v. Higgins, 86 N.C. App. 513, 520, 358 S.E. 2d 553, 557 
(1987). 

By enacting N.C.G.S. 5 50-20(d), the General Assembly at- 
tempted to  put to  rest,  in t he  context presented here, "the Dra- 
conian effect of the  Murphy rule." S. Sharp, supra, 65 N.C.L. Rev. 
195, 205 n.52. The majority today-unfortunately, in my view- 
resurrects the  rule and i ts  effect under the  guise of a semantic 
certainty that  is in fact absent. Not only does the  majority resur- 
rect Murphy from a well-deserved demise, but in the  process it 
stretches it beyond its original effect. I find the  holding of the  ma- 
jority contrary t o  express legislative enactment and neither re- 
quired by the  s tatutes  and case law nor desirable a s  a matter  of 
public policy. I therefore respectfully dissent. 
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CLEE DANIELS, EDITH E. DANIELS, INDIVIDUALLY, A N D  EDITH E. 
DANIELS. DIBIA HENRY JOHNSON'S MOTOR LODGE & RESTAURANT 

No. 294A87 

(Filed 3 February 1988) 

1. Innkeepers 1 5; Negligence 1 38- crimes against motel guests-contributory 
negligence - failure to look out bathroom window -absence of instruction 

In an action to recover for injuries received by plaintiff when she was 
robbed and raped while a registered guest at  defendants' motel, the trial court 
did not er r  in failing specifically to  instruct the jury that plaintiffs failure to  
look out her bathroom window to determine who was outside before opening 
the motel door was a basis for finding contributory negligence where the trial 
court properly summarized the evidence relevant to plaintiffs failure to  look 
out the  bathroom window and admonished jurors that it was their duty to  con- 
sider all of the contentions argued by the parties; those arguments included 
and emphasized defendants' contention that  the plaintiffs failure to open and 
look out the bathroom window was contributory negligence; and the trial 
court's recapitulation of the evidence and its instructions on the  issue of con- 
tributory negligence thus properly permitted the jury to  consider all of the 
evidence and contentions when deciding that issue. 

2. Innkeepers 1 5; Negligence 1 53.8- duty to protect patrons against criminal 
acts 

A proprietor of a public business establishment has a duty to  exercise 
reasonable or ordinary care to  protect his patrons from intentional injuries by 
third persons if he has reason to  know that such acts are  likely to occur. 

3. Innkeepers 1 5; Negligence 1 53.8- duty to safeguard invitees from criminal 
acts-test of foreseeability 

The test  in determining when a proprietor has a duty to  safeguard his in- 
vitees from injuries caused by the criminal acts of third persons is one of 
foreseeability. Liability for injuries may arise from failure of the proprietor to  
exercise reasonable care to discover that such acts by third persons are  occur- 
ring, or are likely to occur, coupled with failure to  provide reasonable means 
t o  protect his patrons from harm or give a warning adequate t o  enable patrons 
to  avoid harm. 

4. Innkeepers $ 5; Negligence 1 56- business invitees-evidence of prior criminal 
acts by third parties-admissible to show proprietor's knowledge of security 
needs 

Evidence of prior criminal acts by third parties on or near business 
premises is admissible to show a defendant's knowledge of the need to  provide 
adequate security measures to protect its business invitees unless such 
evidence is excluded by some specific rule. N.C.G.S. 5 8C-1, Rule 402. 
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5. Innkeepers O 5; Negligence O 57.10- robbery and rape of motel patron-negli- 
gence by motel owner -sufficiency of evidence 

In an action to recover for injuries received by plaintiff when she was 
robbed and sexually assaulted while a registered guest in defendants' motel, 
plaintiffs evidence was sufficient to raise triable issues of fact as to whether 
the attack on plaintiff was reasonably foreseeable by defendants and whether 
defendants were thus negligent in failing to maintain adequate security 
measures for the protection of its guests where it tended to show that defend- 
ants' motel was located a t  the intersection of Interstate 95 and N.C. Highway 
70, and that defendants knew or had reason to know that this intersection is a 
high-crime area in which numerous criminal incidents had occurred, including 
five armed robberies a t  the motel next door to defendants' motel and crimes 
involving private property, larceny and vehicle theft a t  defendants' motel. 

ON appeal by the plaintiff pursuant to N.C.G.S. 5 7A-30(2) 
from the decision of a divided panel of the Court of Appeals,, 85 
N.C. App. 401, 355 S.E. 2d 204 (19871, which granted the  defend- 
ants a new trial in this case tried before Herring, J., and a jury a t  
the 27 May 1985 General Civil Session of Superior Court, JOHN- 
STON County. The defendants' petition for discretionary revievv of 
an additional issue was allowed on 28 July 1987. Heard in the  
Supreme Court on 10 November 1987. 

Marvin Blount, Jr. and A. Charles Ellis for the plaintiflap- 
pellant. 

Teague, Campbell, Dennis & Gorham, by C. Woodrow Teague 
and Linda Stephens, and Mast, Tew, Morris, Hudson & Schzdtz, 
by George B. Mast, for the defendant-appellants. 

MITCHELL, Justice. 

The plaintiff brought this action alleging, inter  a h ,  that  the  
defendants were negligent in failing to maintain adequate securi- 
t y  measures for the protection of guests a t  Henry Johnslon's 
Motor Lodge & Restaurant. The plaintiff contended that  the de- 
fendants' negligence proximately caused her injuries, and she 
sought to recover compensatory and punitive damages from the 
defendants, jointly and severally. 

The evidence offered a t  trial tended to  show that  on 2 June  
1982, the plaintiff was sexually assaulted, raped and robbed while 
she was a registered guest a t  Henry Johnson's Motor Lodge in 
Smithfield, North Carolina. This attack occurred after the  plain- 
tiff opened her motel room door in response to  an urgent knock 
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and loud voices. The plaintiffs assailants forced their way into 
her room, assaulted her and left her bound. The plaintiff alleged 
that the defendants were negligent in failing to maintain ade- 
quate security measures to protect her against assaults by third 
persons, when the defendants knew or should have known of 
prior criminal activity on or near the premises. The defendants 
denied that they were negligent and, in the alternative, asserted 
that the plaintiff was barred from recovery because she was con- 
tributorily negligent in voluntarily exposing herself to danger by 
opening her motel room door without first determining who was 
outside. 

The trial court submitted this case to the jury on the issues 
of negligence, contributory negligence and compensatory dam- 
ages, but did not submit any issue as to punitive damages. The 
jury found that the defendants were negligent and that their neg- 
ligence proximately caused the plaintiffs injuries. The jury also 
found that the plaintiff was not contributorily negligent and 
awarded her $50,000 in compensatory damages. 

The defendants' motion for judgment notwithstanding the 
verdict was denied. Upon the plaintiffs motion, the trial court, in 
its discretion, set aside the verdict on the issue of damages and 
ordered a new trial on that issue only. The defendants filed notice 
of appeal to the Court of Appeals and assigned as errors, inter 
alia, the admission and exclusion of certain evidence and the trial 
court's jury instructions on the issue of contributory negligence. 
On 5 May 1987, a divided panel of the Court of Appeals concluded 
that the trial court had erred in its jury instructions as to contrib- 
utory negligence and awarded the defendants a new trial. Be- 
cause Judge Becton's dissent addressed this issue only, it was the 
sole issue brought before this Court by the plaintiffs appeal of 
right pursuant to N.C.G.S. 5 7A-30(2) (1986). The defendants, 
however, filed a petition for discretionary review of the Court of 
Appeals' conclusion that this case was properly submitted to the 
jury on the issue of the defendants' negligence. The defendants' 
petition was allowed by this Court on 28 July 1987. Therefore, 
both of these issues are before us for appellate review. 

The plaintiff contends that the Court of Appeals erred in 
holding that the trial court's jury instructions on the issue of con- 
tributory negligence required a new trial. We agree. 
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When this case was tried, N.C.G.S. 5 1A-1, Rule 51(a) (1985) 
required the trial court to instruct the  jury a s  t o  the applicable 
law arising on the evidence and to apply the law to the  variant 
factual situations presented by the conflicting evidence. See In- 
vestment Properties of Asheville, Inc. v. Norburn, 281 N.C. 3.91, 
197, 188 S.E. 2d 342, 346 (1972); but cf. N.C.G.S. 5 1A-1, Rule 51(a) 
(1986) (amended 1 July 1985). I t  is a well-established principle in 
this jurisdiction that  in reviewing jury instructions for error, tlhey 
must be considered and reviewed in their entirety. See, e.g., 
Gregory v. Lynch, 271 N.C. 198, 203, 155 S.E. 2d 488, 492 (1967). 
Where the trial court adequately instructs the jury as  to the law 
on every material aspect of the case arising from the evidence 
and applies the law fairly t o  variant factual situations presented 
by the evidence, the charge is sufficient. See King v. Powell, 252 
N.C. 506, 114 S.E. 2d 265 (1960). Bearing these principles in mind, 
we consider the jury charge in the present case to determine 
whether the trial court adequately instructed the jury on the de- 
fendants' contention that  the  plaintiff was contributorily negli- 
gent. 

In the present case the trial court summarized the evidence, 
stated the parties' contentions, and instructed the jury on the ap- 
plicable principles of law. During the summation of the evidence 
relevant to the issue of contributory negligence the trial court 
stated that  the evidence tended to show, inter aha: 

That there a re  two locks on each door to each room in 
the motel and there a re  two sliding windows on the black 
which have automatic ball locks. That you can see out the 
bathroom window, which is a t  the  front of the motel room 
when the window is closed. That the panes are  frosted and 
the window opens and slides t o  the  right. 

That there are bathroom windows in the Johnson's 
Motel, and that  reportedly by sliding them back and looking 
out the window that one can see the door from the bathroom 
window. That there were also telephones in the motel arid a 
telephone in each room and in order t o  get the desk from 
room 39 all you had to  do was pick up the receiver and the 
switchboard would answer. . . . 
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After summarizing the evidence, the trial court gave the follow- 
ing instructions on the law relative to the issue of contributory 
negligence: 

The second issue is the issue of contributory negligence 
raised by the defendants and I read the second issue again: 
Did the plaintiff, Mary Murrow, by her own negligence con- 
tribute to her injury and damages? 

I instruct you as to  the second issue, members of the 
jury, that there may be more than one proximate cause of an 
injury and damage, and in this case the defendants take the 
position that even if you should find they were actionably 
negligent on the occasion complained of, that you should also 
find that the plaintiff, herself, was negligent and that her 
negligence combined and concurred with that of the defend- 
ants to bring about and create the injury and damage com- 
plained of, if any you find, as one of the proximate causes. 

I t  is the law in this state, members of the jury, that 
where there is both negligence and contributory negligence, 
then a plaintiff may not recover of the defendants because 
the negligence of the one sets off the negligence of the other. 

So here we have what is known as the issue of contribu- 
tory negligence, and the law I have given you earlier applies 
equally to this issue. It is the same as that I gave you earlier 
in regard to foreseeability and negligence and proximate 
cause, except that contributory negligence here applies to 
acts or omissions on the part of the plaintiff whereas ac- 
tionable negligence on the first issue applied to acts or omis- 
sions on the part of the defendants. 

After instructing the jury on the applicable law, the trial court 
stated the defendants' contentions on the issue of contributory 
negligence as follows: 

Now, as to the second issue, the defendants allege that 
the plaintiff failed to  exercise that degree of care which the 
ordinary prudent person would have exercised under all the 
attendant circumstances on the 2nd day of June, 1982, at  
the defendants' motor lodge and so was, herself, negligent in 
that first, she voluntarily exposed herself to danger by open- 
ing her room door, knowing there were questionable char- 
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acters outside making noise and demanding entrance, and 
second, that  she opened the  room door when she could have 
called the  desk. And the  defendants further allege that  such 
negligence on the part of the  plaintiff was one of the  proxi- 
mate causes of her complaints and injury which bars iiny 
right of recovery in this case by the  plaintiff. 

Now, as  to  this second issue, the  defendants say and con- 
tend, . . . that  plaintiff, herself, voluntarily exposed herself 
t o  danger by opening her room door, and second, that  she 
opened the  door when she could have simply picked up the  
telephone and called the  desk, and that  this was a proximate 
cause . . . . 

The trial court concluded its charge on this issue by admonishing 
the  jury in the  following manner: 

Now, again, I have not by any means summarized all of 
the  contentions of counsel, either for the  defendants or for 
the plaintiff, in this case, but, again, i t  is your duty to  
remember and to  consider all of the  contentions and positiions 
that  have been argued t o  you and as  best you can determine 
the  t ru th  of the  matter,  applying the  law a s  I have stated the  
law to  be. 

[I] After reviewing the charge, the  Court of Appeals concluded 
that  the  trial court "committed prejudicial error  in refusing to  in- 
struct the  jury that  they could also consider plaintiffs failur~e t o  
look out the bathroom window as  a basis for finding that  she [the 
plaintiff] was contributorily negligent. . . . [Tlhe failure t o  charge 
as  to  the availability of the  window had the  inevitable effect, i t  
seems to  us, of erroneously depriving defendants of that  part of 
their defense." 85 N.C. App. a t  406-07, 355 S.E. 2d a t  209. Bi~sed 
upon this conclusion, the Court of Appeals awarded the  defend- 
ants  a new trial. We disagree with the  Court of Appeals' view 
that  the  trial court committed prejudicial error  in failing to  
specifically instruct the  jury that  the plaintiffs failure to  look out 
her bathroom window was a basis for finding contributory negli- 
gence. 

As this Court has recognized, the  trial court has wide dis- 
cretion in presenting the  issues to  the jury and no abuse of 
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discretion will be found where the  issues a re  "sufficiently compre- 
hensive to  resolve all factual controversies and to  enable the  
court t o  render judgment fully determining the  cause." Chalmers 
v. Womack, 269 N.C. 433, 435-36, 152 S.E. 2d 505, 507 (1967). The 
trial court properly summarized the  evidence relevant t o  the  
plaintiffs failure to  look out the  bathroom window and admon- 
ished jurors that  it was their duty to  consider all of the con- 
tentions argued by the parties. Those arguments included and 
emphasized the  defendants' contention that  the  plaintiffs failure 
to  open and look out the bath,room window was contributory neg- 
ligence. In the case a t  bar, the  trial court's recapitulation of the  
evidence and i ts  instructions on the  issue of contributory negli- 
gence properly permitted the  jury to  consider all of the  evidence 
and contentions when deciding that  issue and allowed the court to 
render a judgment fully determining the  case. We therefore con- 
clude that  the instructions taken as  a whole were sufficient under 
the standard articulated in Chalmers and reverse the  Court of 
Appeals' holding t o  t he  contrary. Id. 

With regard to the issue presented in the defendants' peti- 
tion for discretionary review, the  defendants contend that ,  as  a 
matter  of law, they were not negligent because the plaintiffs in- 
jury was not reasonably foreseeable. The Court of Appeals con- 
cluded that  the evidence of criminal activity a t  or near Henry 
Johnson's Motor Lodge was sufficient to  support a finding of fore- 
seeability of the criminal attack on the plaintiff. Accordingly, the 
Court of Appeals ruled that  the trial court properly denied the 
defendants' motions for a directed verdict and for judgment not- 
withstanding the  verdict. We agree that  the trial court's ruling on 
this issue should not be disturbed. 

[2, 31 As this Court has recognized, ordinarily a possessor of 
land is not liable for injuries to  invitees which are  caused by the 
intentional criminal acts of third persons. Nevertheless, we also 
have recognized that  a proprietor of a public business establish- 
ment has a duty to  exercise reasonable or ordinary care to  pro- 
tect his patrons from intentional injuries by third persons, if he 
has reason to  know that  such acts a re  likely t o  occur. Foster v. 
Winston-Salem Joint Venture, 303 N.C. 636, 638-39, 281 S.E. 2d 
36, 38 (1981) citing with approval Restatement (Second) of Torts 
5 344 and comment f (1965); see generally Annotation, Liability of 
Hotel or Motel Operator for Injury to Guest Resulting from As-  
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sault b y  Third Party ,  28 A.L.R. 4th 80 (1984 & Supplement). A 
proprietor owes his patrons the duty to exercise reasonable care 
for their personal safety but is not an insurer of their safety 
under any and all circumstances. Rappaport v. Days Inn  of Ameri-  
ca, Inc., 296 N.C. 382, 383, 250 S.E. 2d 245, 247 (1979). The test  in 
determining when a proprietor has a duty to safeguard his in- 
vitees from injuries caused by the criminal acts of third persons 
is one of foreseeability. Foster v. Winston-Salem Joint Venture,  
303 N.C. at  640, 281 S.E. 2d a t  39; Urbano v. Days Inn  of America, 
Inc., 58 N.C. App. 795, 295 S.E. 2d 240 (1982). Liability for injuries 
may arise from failure of the proprietor to exercise reasonable 
care to discover that  such acts by third persons are  occurring, or 
a re  likely to occur, coupled with failure t o  provide reasonable 
means to protect his patrons from harm or give a warning ade- 
quate to enable patrons to avoid harm. See  Walkov iak 'v .  Hilton 
Hotels Corp., 580 S.W. 2d 623, 625 (Tex. Civ. App. 1979); Annota- 
tion, 28 A.L.R. 4th 80, 84 (1984). 

[4] As our Court of Appeals stated in S a w y e r  v. Carter, 
evidence of prior criminal acts by third parties on or near the 
premises involved is admissible t o  show a defendant's knowledge 
of the need to provide adequate security measures t o  protect its 
business invitees. 71 N.C. App. 556, 559, 322 S.E. 2d 813 (19841, 
disc. rev.  denied, 313 N.C. 509, 329 S.E. 2d 393 (1985). We adopt 
the S a w y e r  Court's view that  "evidence pertaining to  the  foresee- 
ability of criminal attack shall not  be limited to  prior criminal 
acts occurring on  the premises." Id. a t  561, 322 S.E. 2d a t  817 (em- 
phasis added). We agree that  evidence of criminal acts occurring 
near the premises in question may be relevant to the question of 
foreseeability and hold that  such evidence is admissible unless ex- 
cluded by some specific rule. See  N.C.G.S. § 8C-1, Rule 402 (1986); 
see also Walkoviak v. Hilton Hotels Corp., 580 S.W. 2d a t  625-26. 

In reviewing a ruling upon a motion for judgment notwith- 
standing the verdict by the defendant, the trial court must con- 
sider the evidence in the light most favorable to the  non-moving 
plaintiff, taking the evidence supporting the plaintiffs claim,s a s  
true, resolving all contradictions, conflicts and inconsistencies in 
the plaintiffs favor. See, e.g., Daughtry  v. Turnage, 295 N.C. 543, 
544, 246 S.E. 2d 788, 789 (1978). The same standard is applied for 
review of a ruling upon a motion for a directed verdict. Dickinson 
v. Puke,  284 N.C. 576, 201 S.E. 2d 897 (1974). In ruling upon either 
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motion, the  trial court "may grant  the  motion only if, as  a matter  
of law, t he  evidence is insufficient to  justify a verdict for the  
plaintiff." Investment Propert ies  of Asheville, Inc. v. Allen, 281 
N.C. 174, 180, 188 S.E. 2d 441, 445 (1972). 

[5] In the  present case, the defendants' motel was located a t  the 
intersection of Interstate  Highway 95 and N.C. Highway 70. The 
evidence before the  trial court tended to  show that  the  defend- 
ants  knew or had reason to  know that  numerous reports of crimi- 
nal activities had been filed with the local sheriffs department 
regarding incidents a t  this intersection. The plaintiff presented 
evidence that  one hundred incidents of criminal activity a t  the  
1-95 and Highway 70 intersection area had been reported to  the  
sheriffs department from 1978 to  June  1982. These reported in- 
cidents included: five armed robberies a t  Howard Johnson's Motel 
located next door to the  defendants' motel, one kidnapping, three 
assaults, one vehicle theft, and sixty-three breaking and enterings 
and larcenies. The Smithfield Chief of Police, a reporter for the  
local newspaper, the  Chief of Detectives for the Johnston County 
Sheriffs Department and the  manager of the  motel located next 
door to  Henry Johnson's Motor Lodge & Restaurant testified that  
they were very familiar with t he  1-95 and Highway 70 intersec- 
tion. In their opinions, this intersection was a high-crime area. 
Evidence was also presented tending to  show that  crimes had oc- 
curred a t  Henry Johnson's Motor Lodge and Restaurant from 
May 1977 until January 1980. These crimes included: damage to  
private property, larceny and vehicle theft. 

The evidence, when viewed in the light most favorable t o  the  
non-moving plaintiff, was sufficient to  raise a triable issue of fact 
as  to  whether the attack on the  plaintiff was reasonably foresee- 
able. The evidence tended to  show that  the 1-95 and Highway 70 
intersection is a high-crime area in which numerous criminal in- 
cidents had occurred, including five armed robberies a t  the motel 
next door to  the  defendants' motel. I t  would be reasonable to  in- 
fer that  if criminal incidents occurred in such close proximity to  
the  defendants' motel, the  defendants were aware of facts which 
should have prompted them to  take measures to  protect their 
guests from potential assaults within the  perimeters of their 
motel property. Further ,  evidence of crimes in the  area im- 
mediately surrounding the  defendants' motel was sufficient to  
raise issues of fact concerning the  question of foreseeability of the 
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attack on the  plaintiff. Such issues were for the  jury and were not 
issues to  be determined as  a matter  of law by the  trial court. The 
trial court properly denied the  defendants' motions and properly 
submitted the question of t he  defendants' negligence to  the jury. 

In their brief and arguments before this Court, the  defend- 
ants  sought to  present other assignments of error  by which they 
contend that  certain evidence relating to  criminal activity a t  an- 
other highway intersection some two miles away from the  1-95 
and Highway 70 intersection was erroneously admitted a t  t:rial. 
We assume arguendo that  the  admission of such evidence was er- 
roneous as  being evidence of criminal activity physically too 
remote from the  defendants' motel t o  be of probative value in this 
case. We further assume arguendo that  the  defendants' assign- 
ments and contentions in this regard a re  before us for review. 
See App. R. 16(a). Even having made such assumptions, however, 
we conclude from our reading of the  entire record in this case 
that  any error  in admitting such evidence was harmless in light of 
the overwhelming admissible evidence of criminal activity a t  t he  
1-95 and Highway 70 intersection area, previously discussed here- 
in. 

In their brief in the  Court of Appeals, the  defendants as- 
signed as  error  the trial court's order granting a new trial on the  
issue of damages and presented arguments in support of that as- 
signment. The Court of Appeals did not address that  assignment, 
however, and the  defendants did not present or argue it before 
this Court. Therefore, that  assignment is not before us for 
review. App. R. 16(a). 

For  the  foregoing reasons we reverse the  decision of the  
Court of Appeals which awarded the  defendants a new trial. !rhis 
case is remanded to  the Court of Appeals for i ts  further remand 
to  the Superior Court, Johnston County, for proceedings not in- 
consistent with this opinion. 

Reversed and remanded. 
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HUSSEIN SAYYED MUSSALLAM v. EEVA HANNELLE MUSSALLAM 

No. 702PA86 

(Filed 3 February 1988) 

1. Penalties B 1; Principal and Surety B 1- appearance rather than compliance 
bond - proceeds payable to sehool fund 

Where a Finnish court awarded custody of a child to  its Finnish mother, 
the mother brought the  child to  North Carolina for a visit with the  child's 
Kuwaiti father, the father removed the child to  Kuwait, returned to North 
Carolina alone and refused to  return the child to the mother, a superior court 
judge in a habeas corpus proceeding set  a secured bond of $25,000 and ordered 
the  father to  appear in the  district court with the  child, the terms of the  bond 
specifically made its proceeds payable to  the State of North Carolina should it 
be forfeited, the father posted bond and fled the jurisdiction, and the  district 
court ordered the  bond forfeited, it was held that  the bond set  by the court in 
the civil case was an appearance bond intended to guarantee the father's ap- 
pearance before the court and as  a penalty in the event of his failure to  appear 
as  ordered rather than a compliance bond, and that under Art. IX, Q 7 of the 
N.C. Constitution, the proceeds of the  forfeited bond should be paid to  the 
county school fund rather than to  the mother. 

2. Penalties B 1 - proceeds from penalties, forfeitures and fines- when payable to 
school fund 

The provisions of Art. IX, Q 7 of the N.C. Constitution relating to  the 
clear proceeds from penalties, forfeitures and fines identifies two distinct 
funds for the  public schools: (1) the  clear proceeds of all penalties and 
forfeitures in all cases, regardless of their nature, so long as  they accrue to  the 
State; and (2) the clear proceeds of all fines collected for any breach of the 
criminal laws. 

3. Principal and Surety I 1- appearance bond rather than bond to ensure return 
of child 

A $25,000 secured bond was an appearance bond intended to guarantee 
the appearance of the father in court rather than a bond required by the court 
under the  authority of N.C.G.S. Q 50-13.2k) to ensure the return of a child to 
the court's jurisdiction. 

Justice FRYE dissenting. 

Chief Justice EXUM joins in this dissenting opinion. 

O N  discretionary review of a decision of the Court of Ap- 
peals, 83 N.C. App. 213, 349 S.E. 2d 618 (19861, affirming the order 
of Daisy, J., entered in District Court, GUILFORD County, distrib- 
uting the proceeds of plaintiffs forfeited $25,000 secured civil 
bond to defendant. Heard in the Supreme Court 11 November 
1987. 
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Douglas, Ravenel, Hardy, Crihfield & Lung, b y  John W .  Har- 
dy,  for appellant Guilford County Board of Education. 

Hatfield & Hatfield, b y  John B. Hatfield, Jr., for surety- 
appellees Doris H. Harshaw and Jo Wilkins. 

Manlin M. Chee and Smi th ,  Patterson, Follin, Curtis, James 
& Harkavy, b y  John R. Kernodle, Jr., for defendant-appellee. 

MEYER, Justice. 

In 1981 the  plaintiff-husband, Hussein Sayyed Mussallam, a 
Kuwaiti, obtained a divorce from his Finnish wife, the  defendant 
Eeva Hannelle Mussallam, in Kuwait, but did not then seek custo- 
dy of the  child of the  marriage. About six months later, the  hus- 
band filed an action in Finland, where the  wife and minor child 
were then living, seeking custody of t he  child. The Finnish court 
granted custody t o  t he  wife. In 1985 the  wife brought t he  child t o  
Greensboro, North Carolina, for a visit with the  husband who was 
then a student a t  North Carolina A&T Sta te  University. The hus- 
band took t he  child, removed her  to  Kuwait, returned t o  North 
Carolina alone, and refused t o  return the  child t o  the wife. 

Seeking enforcement of the  Finnish custody decree, the  wife 
filed a copy of t he  custody decree in Guilford County pursuant t o  
N.C.G.S. 5 50A-15 and § 50A-23 and on 7 May 1985 filed a mot.ion 
in t he  cause for immediate custody of her daughter. The district 
court entered a show cause order directing the  husband to  appear 
on 9 May 1985 with the  minor child and requiring that  he be hleld 
in custody without bond until after t he  9 May hearing. On that  
date, t he  district court judge modified the  order, releasing the  
husband from custody upon condition that  he turn his two pass- 
ports over to  his attorney and that  he return for a full heari:ng. 
A t  a 16 May 1985 hearing, t he  district court entered an order 
finding that  t he  husband was in willful contempt of t he  Finnish 
custody decree and ordering tha t  he be held in custody until he 
purged himself of contempt "by sending for the  minor child, NORA 
CASSANDRA MUSSALLAM, and bringing her to  this Court." 

While in custody under this order, the  husband petitioned 
t he  superior court for a writ of habeas corpus. On 17 May 1985, 
Superior Court Judge James  A. Beaty set  a secured bond of 
$25,000 and ordered the  husband to  appear before the  district 
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court with the  minor child on 24 May 1985 and t o  remain within 
the  jurisdiction without removing himself from Guilford County 
until the child was returned. This order was extended t o  31 May 
1985. On 25 May 1985, t he  husband posted bond (comprised of two 
bonds, one for $20,000 and one for $5,000 through two sureties) 
and was released from custody. He then fled the  jurisdiction, 
presumably returning t o  Kuwait. He has not been located since. 

On 31 May 1985, when the  husband failed t o  appear, the  
district court ordered the  $25,000 secured bond forfeited im- 
mediately. The order and notice of forfeiture was served upon the  
sureties on the  bonds, who filed motions t o  release t he  bonds or 
assess civil damages. A copy of the  motions and notice t o  release 
the  bonds was served upon the  appellant, Guilford County Board 
of Education. The Board filed an answer seeking forfeiture of the  
amount of the  bonds t o  the  Guilford County School Fund. On 25 
October 1985, after a hearing, the  district court entered an order 
holding tha t  appellant Board of Education had no interest in the  
proceeds of the  forfeited bonds because the  bonds had been set  in 
a civil domestic case "solely for the purpose of producing the  
child of the  parties and not for fur ther  proceedings requiring the  
[husband's] presence." 

The Board of Education appealed. The Court of Appeals held 
that  the  district court had properly found that  the  superior 
court's order was solely for the  purpose of ensuring compliance 
with i ts  order to  produce the  minor child before t he  district court 
and that  the  combined bond was therefore a compliance bond as  
opposed to  an appearance bond, thus precluding the  Board's en- 
titlement to  i ts  proceeds. We conclude, to  the  contrary, that  the  
bond was an appearance bond required for the  purpose of ensur- 
ing the  defendant's presence before the  district court and that  
under our constitution, t he  Guilford County Board of Education is 
entitled t o  the  proceeds from its forfeiture. We therefore reverse 
the decision of the  Court of Appeals. 

[l] Both the  Board and the  wife agree that  t he  bond is a civil 
bond, imposed in a civil proceeding. The wife argues, however, 
that  it is a compliance bond because (1) her goal throughout was 
to  regain custody of her daughter, (2) the  goal of the  district court 
and the  superior court was t o  ensure that  the  child was brought 
before the  court and returned t o  her custody absent any showing 
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of good cause by the husband, and (3) the husband's goal was to  
disobey the orders of the Finnish and North Carolina courts, even 
if it cost him $25,000 to do so. She analogizes the  bond given here 
to those imposed in claim and delivery matters and civil cases in 
which noncustodial parents a re  found in contempt for failure t o  
pay child support. She argues that  when such bonds are  forfeited, 
the proceeds are  paid to  the injured party, not t o  the school fund, 
and that  the bond here should be similarly treated. N.C.G.S. 
5 50-13.2(c) (1987). We find the  wife's analogy unpersuasive. 

Our review of the record demonstrates that  the  judges who 
heard various aspects of this case were primarily concerned with 
the husband's attendance in court. At  the 16 May 1985 hearin:g on 
the original motion to  show cause, the district court made exten- 
sive findings of fact. The court observed that  (1) the husband had 
not been released from custody because the court feared that he 
would flee the jurisdiction; (2) the court had later permitted the 
husband's release from custody provided he turn his passports 
over to his attorney; (3) the  husband had taken the child to  
Kuwait and had returned alone to North Carolina; (4) the husband 
had declared through his attorney that he did not intend to 
return the child to North Carolina; and (5) the  husband hati no 
ties to North Carolina but had the  means to flee the jurisdiction. 
The court then ordered the husband to be taken into custody. 
When the husband obtained his freedom under writ of habeas cor- 
pus, the superior court ordered that  his release was to  be condi- 
tioned on the posting of a secured bond. The title on the bonds in 
question is "Appearance Bond" and their terms provide in part: 

XX Pretrial Release-The conditions of this bond are  that  
the above named defendant shall appear in the above 
entitled action whenever required and will a t  all t:imes 
render himself amenable to the orders and processes of 
the Court. . . . 

If the  defendant appears as  ordered and otherwise per- 
forms the foregoing conditions of this bond, then the  bond is 
to be void, but if the defendant fails to obey any of these con- 
ditions, the  Court will enter  an order declaring the lbond 
forfeited. 
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(Emphasis added.) The fact tha t  t he  order of forfeiture and notice 
bears on i ts  reverse side a notation that  this was a civil case does 
not effect a change in t he  intrinsic nature of t he  bonds. The box 
designated "Surety Appearance Bond" was checked and it provid- 
ed tha t  t he  sureties were bound t o  pay the State of North Caro- 
lina if t he  husband failed t o  appear. Though it  would not affect 
t he  result  we reach, we find no basis for t he  district court's 25 Oc- 
tober 1985 conclusion tha t  t he  bonds were compliance bonds 
"solely for t he  purpose of producing the  child" and only inciden- 
tally required defendant's appearance. On the  contrary, while t he  
orders of t he  district and superior courts clearly contemplated 
tha t  t he  child would be produced before the  court a t  t he  same 
time, they were issued primarily t o  require plaintiffs appearance. 
The district court's 31 May 1985 order  simply ordered t he  forfeit- 
ure  of t he  bonds undertaken by t he  sureties upon the  husband's 
failure t o  appear. 

The wife argues tha t  even if the  bond in question is deter- 
mined t o  be an appearance bond given t o  guarantee ptaintiff's ap- 
pearance, it still remains a civil bond, the  proceeds of which she is 
entitled t o  under article IX, section 7 of t he  North Carolina Con- 
stitution. Article IX, section 7 provides: 

All moneys, stocks, bonds, and other property belonging 
t o  a county school fund, and t he  clear proceeds of all penal- 
t ies and forfeitures and of all fines collected in t he  several 
counties for any breach of t he  penal laws of t he  State ,  shall 
belong t o  and remain in t he  several counties, and shall be 
faithfully appropriated and used exclusively for maintaining 
free public schools. 

N.C. Const. ar t .  IX, 5 7. The section has been codified a t  N.C.G.S. 
&j 115C-452. The wife interprets  article IX, section 7 t o  mean that  
t he  clear proceeds of penalties, forfeitures and fines go t o  the  
school fund only if they arise from criminal cases. Since this was a 
civil case, she argues, no penal laws have been breached and 
therefore section 7 does not apply t o  allow the  Board to  collect 
t he  proceeds of t he  forfeited bond. Although we agree that  we 
a r e  dealing with a civil case here, we cannot accept t he  wife's in- 
terpretation of section 7. 

[2] We interpret  t he  provisions of section 7 relating t o  the  clear 
proceeds from penalties, forfeitures a.nd fines as  identifying two 
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distinct funds for t he  public schools. These a r e  (1) the  clear pro- 
ceeds of all penalties and forfeitures in all cases, regardless of 
their nature, so long a s  they accrue t o  the  state; and (2) t he  clear 
proceeds of all fines collected for any breach of t he  criminal 1a.w~. 
In t he  second category, i t  is quite apparent from the  words of sec- 
tion 7 tha t  t he  clear proceeds of all fines collected for t he  viola- 
tion of t he  criminal laws a r e  t o  be used for school purposes. One 
could not legitimately argue tha t  t he  violation of a criminal law is 
not a "breach of t he  penal laws." While its intent as  t o  t he  first 
category is less obvious, t he  wording of t he  entire section 7 
makes i ts  meaning clear. The te rm "penal laws," as  used in the 
context of article IX, section 7, means laws tha t  impose a mone- 
ta ry  payment for their violation. The payment is punitive rat'her 
than remedial in nature and is intended t o  penalize t he  wrong- 
doer rather  than compensate a particular party. See  D. Lawrence, 
Fines, Penalties, and Forfeitures: An Historical and Comparative 
Analysis,  65 N.C.L. Rev. 49, 82 (1986). Thus, in t he  first category, 
t he  monetary payments a r e  penal in nature and accrue t o  the 
s tate  regardless of whether t he  legislation labels t he  payment a 
penalty, forfeiture or  fine or  whether the  proceeding is civil or  
criminal. 

Applying this reasoning t o  t he  bond a t  issue here, i t  is clear 
that  the  superior court judge se t  the  bond t o  ensure the 
husband's appearance. The punishment for his failure t o  so ap- 
pear would be immediate forfeiture of t he  bond. The te rms  of the 
bond specifically made i ts  proceeds payable t o  t he  S ta te  of North 
Carolina should it  be forfeited. The bond therefore falls within 
t he  parameters of t he  first category. 

The wife cites Katzenstein  v. R.R. Co., 84 N.C. 688 (18811, for 
the  proposition tha t  the  framers of t he  North Carolina Constitu- 
tion did not intend t o  award penalties and forfeitures arising out 
of civil matters  t o  t he  county school fund, thus  ignoring the  d,am- 
ages of aggrieved individuals. However, in Katzenstein  this Court 
distinguished between "those penalties that  accrue t o  t he  state,  
and those that  a r e  given t o  t he  person aggrieved, or  such as  may 
sue for t he  same." Id. a t  693. 

Katzenstein  was a civil case, yet t he  s tatutory penalty in- 
volved was recoverable by t he  s ta te  under t he  mandate of section 
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7. See also In re Wiggins, 171 N.C. 372, 88 S.E. 508 (1916); Hodge 
v. Railroad, 108 N.C. 24, 12 S.E. 1041 (1891). The cases upon which 
the wife relies are inapposite. In McGowan v. The Railroad, 95 
N.C. 418 (18861, a statute fixed five days as a reasonable time for 
forward transportation by a common carrier. The penalty was ob- 
viously designed to compensate the individual party for the loss 
he incurred when his perishable goods were left in the carrier's 
warehouse. Similarly, in Williams v. Hodges, 101 N.C. 300, 7 S.E. 
786 (18881, a register of deeds issued a marriage license enabling 
the underage daughter of the plaintiff to marry without her fa- 
ther's consent. There, the statute specifically made the penalty 
payable to  "any person who shall sue for the same." See also Cole 
v. Laws, 104 N.C. 651, 10 S.E. 172 (1889). As we stated above, the 
distinction lies in the nature of the penalty or forfeiture, i.e., 
whether it was designed to penalize the wrongdoer or to compen- 
sate a particular party. 

[3] Finally, the wife points out that under N.C.G.S. $! 50-13.2(c) 
the court has authority in a civil custody action to require the 
posting of a bond to ensure the return of a child to the court's 
jurisdiction. She argues that the superior court judge imposed 
this type of bond in the husband's habeas corpus proceeding. 
Because we find that the bond at  issue here was an appearance 
bond intended to guarantee the appearance of the husband, this 
argument is without merit. 

The bond set by the superior court in this civil case was an 
appearance bond designed to guarantee the husband's appearance 
before the court and as a penalty in the event of his failure to ap- 
pear as ordered, Under article IX, section 7 of our constitution, 
the appellant Board of Education is entitled to the clear proceeds 
of the forfeiture in question. The Court of Appeals' decision is 
therefore 

Reversed. 

Justice FRYE dissenting. 

The majority reverses the decision of the Court of Appeals 
which upheld the district court's order distributing proceeds of 
the forfeited bonds to the child's mother. 
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I find the reasoning of the  majority totally unpersuasive. The 
clear purpose of the  proceeding was to  enforce the custody decree 
by getting the child out of Kuwait and back to  Greensboro so that  
the mother could retain custody. Judge Williams entered a h o w -  
cause order directing the husband to  appear on a day certain with 
the minor chikl. He also found the husband in contempt and or- 
dered him held in custody until he purged himself of contempt by 
"sending for the  minor child . . . and bringing her t o  this Cou:rt." 
In the superior court, Judge Beaty set  bond and ordered the hus- 
band to  appear before the  district court with the minor child. 
How the majority can then conclude that  "the record demon- 
s trates  that  the  judges who heard various aspects of this case 
were primarily concerned with the  husband's attendance in cou~rt" 
is completely baffling to me. I t  seems obvious that  the husband's 
attendance in court was secondary to the primary purpose of the 
enforcement orders, that  is, t o  secure the presence of the child. 

The majority notes that  the bonds actually signed by the  hus- 
band were entitled "Appearance Bond" and contained the usual 
language for such bonds. While this language might be cruciarl if 
we were interpreting a question of the surety's liability on the 
bonds, that  is not the question before the Court. The only ques- 
tion is who gets  the proceeds of the bonds once those proceeds 
are paid into court. The answer should depend, not upon which 
form some clerk or  magistrate had the surety sign, but rather 
upon the purpose of the bond, as  shown by the  nature of the pro- 
ceeding and the orders of the court pursuant t o  which the bonds 
were given. 

The nature of this proceeding is not an ordinary civil pro- 
ceeding, and certainly not a criminal action. I t  is a custody pro- 
ceeding, t o  enforce compliance with a previous decree awarding 
custody of the  child to the mother. Her husband had taken the 
child out of the  country and refused to  return the child to  Iher. 
The court orders pursuant t o  which the  bonds were given clearly 
required the  husband to  appear with the child. Thus they were 
compliance bonds and not ordinary civil or criminal bonds. 

When compliance bonds are  forfeited, the  proceeds are  paid 
to  the injured party. See, e.g., N.C.G.S. 5 1-478 (1983) (claim and 
delivery statute where failure t o  return property results in for- 
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feiture of bond proceeds to  injured party with recovery limited t o  
value of property plus damages and costs incurred); N.C.G.S. 
5 1A-1, Rule 65(e) (1983) (injunction s tatute  where the  injured par- 
t y  may recover bond proceeds from party obtaining the tempo- 
ra ry  injunction when this la t ter  party does not prevail in the  
subsequent action). Here the  mother is clearly the  injured party, 
having been completely frustrated in her efforts to  secure compli- 
ance with the  court orders giving her physical custody of the  
child. These orders were also consistent with the  policy of this 
S ta te  which permits a court to  require the  posting of a bond to  
ensure the  return of a child t o  the  court's jurisdiction. N.C.G.S. 
5 50-13.2(c) (1987). The decision of the  majority is contrary t o  this 
policy and represents a triumph of form over substance. Accord- 
ingly, I dissent. 

Chief Justice EXUM joins in this dissenting opinion. 

STATE OF NORTH CAROLINA v. MERRITT DRAYTON 

No. 166A87 

(Filed 3 February 1988) 

Criminal Law S 138.24- second degree murder -aggravating factor - physical in- 
firmity of victim - alcohol concentration of .29% 

The trial court properly found as  an aggravating factor for second degree 
murder that "the victim was physically infirm because he had an alcohol con- 
centration of .29%" where the  evidence would support inferences by the trial 
court that  defendant and his accomplices knew the victim was under the in- 
fluence of alcohol and targeted him for this reason and that, when the attack 
on the  victim began, the attackers took advantage of his physical infirmity. 

Justice MEYER dissenting. 

Chief Justice EXUM joins in this dissenting opinion. 

APPEAL by defendant pursuant to  N.C.G.S. 5 15A-1444(al) 
and Rule 4(d) of the North Carolina Rules of Appellate Procedure 
from a judgment imposing a life sentence entered by Rousseau, 
Judge, a t  the 18 November 1986 Criminal Session of Superior 
Court, FORSYTH County. Heard in the Supreme Court 7 December 
1987. 
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The defendant pled guilty t o  second degree murder. 'The 
evidence introduced a t  t he  sentencing hearing showed that in 
April 1986, while the  defendant was incarcerated in the  Forsyth 
County jail on an unrelated charge, he confessed t o  an unsolved 
murder which had occurred on 17 September 1983. In his confes- 
sion, t he  defendant said tha t  he, Samuel Mitchell and Darryl Hunt 
were in a "drink house" when they saw Arthur  Wilson buying liq- 
uor and "flashing" a large amount of money. The three  men 
agreed t o  rob Wilson when he left t he  "drink house." They accom- 
panied Mr. Wilson for about two blocks when he left t he  drink 
house and "clotheslined" him. As Mr. Wilson lay on t he  ground, 
they kicked him and beat him with an ax handle until t he  blows 
sounded "mushy like." The three men then took Mr. Wilson's 
money and left. 

There was evidence tha t  corroborated the  defendant's confes- 
sion. An autopsy of Mr. Wilson's body showed he died of a blunt 
trauma to  the  head and tha t  he had a blood alcohol content of .29 
percent. 

The court found three  aggravating factors, including a find- 
ing tha t  "The victim was physically infirm because he had an a.lco- 
hol concentration of .29%." The court found as  a mitigating factor 
that  "At an early stage of t he  criminal process, t he  defenclant 
voluntarily acknowledged wrong-doing in connection with the of- 
fense to  a law enforcement officer." The court found the  ag- 
gravating factors outweighed the  mitigating factor and sentenced 
the  defendant t o  life in prison. The defendant appealed. 

Lacy H. Thornburg, At torney General, by  Daniel C. Oakley, 
Special Deputy Attorney General, for the State. 

Malcolm Ray Hunter, Jr., Appellate Defender, for defendant 
appellant. 

WEBB, Justice. 

The defendant assigns error  t o  t he  finding of t he  aggravating 
factor tha t  "The victim was physically infirm because he had an 
alcohol concentration of .29%." The defendant contends tha t  
because a person has a blood alcohol content of .29 percent does 
not prove he is physically infirm. He argues further tha t  if Mr. 
Wilson was physically infirm, there  is no proof tha t  he was tar-  
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geted for the  crime because of his physical infirmity or  the de- 
fendant took advantage of the  infirmity in committing the crime. 

The gravamen of the aggravating factor that  the victim is 
physically infirm is vulnerability. If some disability "impedes a 
victim from fleeing, fending off attack, recovering from its effect, 
or otherwise avoid being victimized," such disability is a physical 
infirmity. S ta te  v. Vaught, 318 N.C. 480, 349 S.E. 2d 583 (1986). If 
the evidence shows the victim was targeted because of a physical 
infirmity or that  the defendant took advantage of the infirmity, 
the aggravating factor is properly found. State  v. Thompson, 318 
N.C. 395, 348 S.E. 2d 798 (1986). 

We hold that  evidence that  a person has a blood alcohol con- 
tent  of .29 percent may be used to  prove that  the  person has a 
physical disability. If a person has a blood alcohol content of .10 
percent while operating a motor vehicle on a s treet  or  highway in 
this state, he may be found guilty of impaired driving. N.C.G.S. 
5 20-138.1 (1983). We believe proof of a blood alcohol content of 
almost three times this amount supports a finding that  a person's 
ability to flee, fend off an attack, or otherwise avoid being vic- 
timized is impaired. 

In this case the perpetrators of the crime were in the "drink 
house" with the  victim. I t  may be inferred from the evidence that  
he had a blood alcohol content of .29 percent that  they knew he 
was under the influence of alcohol. The court could conclude from 
this that  the defendant and his confederates targeted him for this 
reason. If the victim was not targeted for being under the  influ- 
ence of alcohol, we believe it is evident that  when the attack on 
him began the attackers took advantage of his physical infirmity. 
The dissent contends that  because of the sudden and powerful na- 
ture of the attack the victim's physical condition did not impede 
his ability t o  flee or fend off the attack. We believe it is evident 
that  a person who was a s  much under the  influence of alcohol as  
the victim in this case would have difficulty in seeing the attack 
develop or defending himself from it. This supports a conclusion 
that  the victim's condition impeded him from fleeing or fending 
off the attack. This aggravating factor was properly found. 

Affirmed. 
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Justice MEYER dissenting. 

The majority holds that  the trial judge acted properly in find- 
ing a s  a factor in aggravation of defendant's sentence that  "the 
victim was physically infirm because he had an alcohol concentra- 
tion of .29%." In my opinion, the majority's holding in this (case 
constitutes a misapplication of the current case law concerning 
the aggravating factor in question, and further, i t  ignores the 
policy reasons this Court has long embraced in its sanction of the 
use of factors in aggravation of punishment pursuant t o  the :Fair 
Sentencing Act. Accordingly, I dissent. 

The majority has clearly misapplied our own case law in its 
resolution of the  case before us. Pursuant to the Fair Sentencing 
Act, a trial judge is to consider certain statutory aggravating and 
mitigating factors in determining whether to vary a sentence of 
imprisonment given a criminal defendant from the presumptive 
term. S ta te  v. Vaught, 318 N.C. 480, 349 S.E. 2d 583 (1986). It is 
well established that  the State  bears the burden of proving the  
existence of an aggravating factor if it seeks a term of imprison- 
ment greater than the presumptive term. State  v. Jones, 309 N.C. 
214, 306 S.E. 2d 451 (1983). Moreover, a factor in aggravartion 
"cannot be proved by conjecture," State  v. Gore, 68 N.C. 14pp. 
305, 307, 314 S.E. 2d 300, 301 (19841, but rather, must be "proved 
by the preponderance of the  evidence," State  v. Melton, 307 N.C. 
370, 373, 298 S.E. 2d 673, 676 (1983); N.C.G.S. 5 15A-1340.4(a) 
(1983). 

The statutory aggravating factor specifically a t  issue in the  
case a t  bar is as  follows: "The victim was very young, or  very old, 
or mentally or  physically infirm." N.C.G.S. 5 15A-1340.4(al(l)(j) 
(1983) (emphasis added). The majority correctly s tates  that the  
gravamen of this particular aggravating factor is vulnerability. In- 
deed, this Court has recently stated as  much in the  case of S ta te  
v. Long, 316 N.C. 60, 65, 340 S.E. 2d 392, 396 (1986). The policy 
goal underlying this aggravating factor is that  of discouraging 
wrongdoers from taking advantage of a victim's very young or 
very old age or mental or  physical infirmity. State  v. Thompson, 
318 N.C. 395, 348 S.E. 2d 798 (1986); State  v. Eason, 67 N.C. App. 
460, 313 S.E. 2d 221 (1984). 

Recent case law has made explicit the nature of the  State's 
burden in proving by the preponderance of the evidence that  this 
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aggravating factor in fact exists. In State v. Thompson, 318 N.C. 
395, 348 S.E. 2d 798, a case in which this Court found no error  in 
the  trial judge's finding of both the  victim's advanced age and 
physical infirmity in aggravation of defendant's sentence, we 
stated as  follows concerning the  age question: 

There a re  a t  least two ways in which a defendant may 
take advantage of t he  age of his victim. First,  he may "tar- 
get" the  victim because of the  victim's age, knowing that  his 
chances of success a re  greater where t he  victim is very 
young or very old. Or t he  defendant may take advantage of 
the  victim's age during the  actual commission of a crime 
against t he  person of the  victim, or in the  victim's presence, 
knowing that  the victim, by reason of age, is unlikely t o  effec- 
tively intervene or defend himself. In either case, the defend- 
ant's culpability is increased. 

Id. a t  398, 348 S.E. 2d a t  800. 

In tha t  same opinion, we employed the  identical analysis t o  
the question of the victim's physical infirmity. In so doing, we 
stated tha t  "it is not necessary that  the victim be targeted 
because of her infirmity; only that  this condition be taken advan- 
tage of by the  defendant." Id. a t  399, 348 S.E. 2d a t  801. In short, 
in order for the  trial judge's finding of that  factor in the  case a t  
bar t o  be proper, the  preponderance of the  evidence must show 
that  the deceased was in fact physically infirm a t  the time of his 
death. More importantly, it must also show that,  because of his in- 
firmity, the  deceased was targeted for the  crime o r  that  the  in- 
firmity was taken advantage of by defendant during the  course of 
the  crime. 

The majority concludes tha t  the  evidence in this case so 
shows. I simply cannot agree. The record here does not support 
the  majority's conclusion tha t  the victim was in fact infirm 
because of his consumption of alcohol or  for any other reason. The 
majority simply assumes that  he was infirm because anyone who 
has a blood alcohol content of .29 must necessarily have been 
rendered infirm. Even assuming arguendo, however, that  the vic- 
tim was in fact physically infirm due to  drunkenness a t  the time 
of his death a t  defendant's hands, the record bears no evidence a t  
all that  defendant either targeted the victim due to  his drunken 
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state  or took advantage of tha t  s tate  during the  course of t he  
deadly assault. 

I turn first t o  the  question of whether the  S ta te  has made a 
sufficient showing of targeting in the  case a t  bar. I t  most certain- 
ly has not. Where a defendant decides t o  commit a crime against 
a person based in part a t  least on the  increased likelihood that  
the crime will be successfully completed because of the  intended 
victim's tender or  advanced age or  mental or physical infirmity, 
the trial court may properly find this aggravating factor. See 
State  v. Thompson, 318 N.C. 395, 348 S.E. 2d 798. An instructive 
example of just such a case is this Court's decision in S ta te  v. 
Barts, 316 N.C. 666, 343 S.E. 2d 828 (19861, where we held that  the 
aggravation of the  defendant's sentence on the  basis of the  vic- 
tim's age was proper. There, in a statement to  police, the  defend- 
ant  stated in pertinent part  tha t  he was told prior t o  the  offense 
that  "the old man was real old and it would be easy t o  rob him." 
Id. a t  694, 343 S.E. 2d a t  846. In my opinion, this is precisely the  
type of evidence which is and should be required as  a prerequisite 
for a trial judge's finding of this aggravating factor on the  basis 
of targeting. 

The facts of t he  case a t  bar, however, stand in s tark contrast 
to  those of the  Barts  case. In the  case before us, defendant ]pled 
guilty to  second-degree murder, and the  bulk of the  State's case 
in support of the  plea is comprised of statements by defendant 
himself and by witnesses to  the  crime. There is not one whit of 
evidence in any of these several statements that  t he  victim ap- 
peared drunk while in the  bar, that  defendant saw the  victim take 
a drink on the  night in question, or even that  defendant in fact 
knew or was informed that  the  victim was in a drunken state.  
Moreover, a completely different reason for defendant's decision 
to  rob and assault the  victim is plain on the  face of t he  record- 
namely, that  it was obvious to  defendant and his confederates 
that  the  victim had a considerable amount of money on his person 
that  night. The majority's assertion that  defendant and his con- 
federates targeted the victim because of his drunkenness is 
wholly without support in the  record and is, quite frankly, pure 
conjecture and speculation of t he  worst kind. 

I tu rn  next t o  the  question of whether, alternatively, t he  
State  made a sufficient evidentiary showing that  defendant and 



518 IN THE SUPREME COURT [321 

State v. Drayton 

his associates took advantage of the victim's infirmity during the 
commission of the  offense. Once again, notwithstanding the major- 
ity's conclusion to  the  contrary, under our current case law, it 
plainly did not. 

In nontargeting cases such a s  the  one before us, this Court 
has held that,  as  a general rule, the aggravating factor in ques- 
tion may still be properly found only where the  evidence demon- 
s trates  that  the  defendant took advantage of the  victim's age or 
physical infirmity during the  actual commission of the offense. 
S ta te  v. Thompson, 318 N.C. 395, 348 S.E. 2d 798. This rule is, of 
course, not without exceptions. In the  context of age, for example, 
we held in S ta te  v. Nines, 314 N.C. 522, 526, 335 S.E. 2d 6, 8 
(19851, that  in cases "involving victims near the  beginning or end 
of the  age spectrum," t he  State's presentation of evidence of the 
victim's age and of the  crime committed will likely suffice. We so 
held because of our belief that,  because extremely young and ex- 
tremely old persons a re  so clearly more vulnerable than most, 
those criminal defendants who commit crimes against them know- 
ing of their relative age a re  unambiguously more blameworthy 
and, as  a result, clearly deserving of more severe punishment. Id. 
a t  525-26, 335 S.E. 2d a t  8. In my opinion, the same would be t rue  
as  to  persons of obvious substantial mental or physical infirmity. 
Obviously, however, the  case before us today is not such a case. 
Here, the  S ta te  must show that  defendant took advantage of the 
victim's physical infirmity. I t  has simply not done so. 

I t  is t rue  that,  in cases such as  this, the S ta te  may carry its 
burden under this approach by demonstrating that  the victim's 
physical infirmity impeded his ability to  flee, to  fend off attack, or 
to  otherwise avoid being victimized. S ta te  v. Vaught, 318 N.C. 
480, 349 S.E. 2d 583. Significantly, however, the  physical infirmity 
of the  victim does not aggravate the crime if the victim is no 
more vulnerable to the crime in question than the "average per- 
son." S ta te  v. Long, 316 N.C. 60, 66, 340 S.E. 2d 392, 396. Where, 
because of the  sudden and powerful nature of the attack, even a 
person of ordinary firmness could not have avoided the attack or 
suffered less from it, the  victim's physical infirmity does not 
make the assault more blameworthy. See S ta te  v. Gaynor, 61 N.C. 
App. 128, 300 S.E. 2d 260 (1983); S ta te  v. Rivers, 64 N.C. App. 554, 
307 S.E. 2d 588 (1983). In Gaynor, for example, the  court conceded 
that  the  victim was very old, but reasoned as  follows: 
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Regardless of the  age or  strength of the  victim, d e f e n d a d s  
single shot would have killed her in the  same way. For this 
reason we hold tha t  the  trial judge incorrectly found the  vic- 
tim's age to  be an aggravating factor. 

Gaynor, 61 N.C. App. a t  131, 300 S.E. 2d a t  262. 

The record reveals tha t  the  victim, who had accepted defend- 
ant's invitation t o  accompany him in walking from the  bar to  a 
nearby store, had no forewarning of the  assault on the  night in 
question. Moreover, the  victim was felled by the  first blow and, 
once downed, was rained with kicks and ax handle blows to  the  
neck and head for "what seemed like 10 minutes." In fact, accord- 
ing t o  the  defendant's own statement, the  assailants continued to  
kick and strike the  victim until the  blows "started sounding 
mushy like." The autopsy report attributed the  victim's death to  
blunt trauma to  the  head. The victim in this case would hav~e no 
doubt met the  same gruesome fate had he been stone cold salber. 
Here, the victim, in a surprise and violent attack, was assaulted 
and beaten to  death by three  men, one of whom apparently 
crushed his skull with an ax handle. Notwithstanding the  majori- 
ty's conclusion to  the  contrary, a clearer head would have made 
no difference. 

While I am appalled by the  brutal and senseless nature of the  
violent acts which took the  victim's life, in my opinion, t he  State  
has failed to  meet i ts  burden of proving by the  preponderance of 
the evidence that  t he  victim's consumption of alcohol either led to  
his being targeted for the crime or  that  it in any way made him 
actually more vulnerable t o  the violent surprise attack upon him. 
Notwithstanding the  majority's conclusion to  the  contrary, the  
trial judge's order finding the  aggravating factor that  "the victim 
was physically infirm because he had an alcohol concentration of 
.290/ow was error.  Pursuant to  this Court's decision in State v. 
Aheam, 307 N.C. 584, 300 S.E. 2d 689 (19831, this cause should be 
remanded for a new sentencing hearing. 

Chief Justice EXUM joins in this dissenting opinion. 
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STATE OF NORTH CAROLINA v. WILLIE JAMES CANTY 

No. 362A87 

(Filed 3 February 1988) 

Criminal Law Q 138.42- second degree murder-victim's earlier skbbing of 
defendant-failure to find as mitigating circumstance 

The trial court in a second degree murder case did not er r  in failing to 
find as  a nonstatutory mitigating circumstance that  the victim stabbed defend- 
ant forty-eight hours prior to  the shooting of the victim where the  court found 
the statutory mitigating circumstance that the relationship between the victim 
and defendant was otherwise extenuating, and it is reasonable to  assume that 
the trial court considered the stabbing incident as  a fact tending to show the 
extenuating relationship. 

Criminal Law Q 138.32- second degree murder-mitigating circumstance of 
duress- finding not required 

Evidence in a second degree murder case that the victim had stabbed 
defendant forty-eight hours before defendant shot the victim did not require 
the trial court to find the statutory mitigating circumstance that defendant 
acted under duress, N.C.G.S. 5 15A-1340.4(a)(2)b, where the trial court found 
the  statutory mitigating circumstance that the relationship between the victim 
and defendant was otherwise extenuating; defendant presented no evidence 
that  the victim displayed a weapon or initiated the confrontation at  the time of 
the  killing; and defendant testified that the victim was unaware of defendant's 
presence at  the  time he shot the  victim. 

Criminal Law Q 138.38- second degree murder-mitigating circumetance of 
strong provocation - finding not required 

Evidence that the victim had stabbed defendant, that the victim had 
threatened defendant's life and refused to talk with him about the stabbing in- 
cident after defendant got out of the hospital, and that  defendant believed the  
victim was armed a t  the time defendant shot him did not require the trial 
court to  find the mitigating circumstance that defendant acted under strong 
provocation when he shot the victim where more than forty-eight hours had 
elapsed between the stabbing and the  shooting; more than eight hours had 
elapsed between the time of the second confrontation after defendant got out 
of the hospital and the  time of the  shoot.ing; and the evidence showed that  
defendant not only initiated the final confrontation but that the victim was 
unaware of defendant's presence when defendant opened fire on him. 

Criminal Law Q 138.14- second degree murder-aggravating circumstance 
outweighing mitigating circumstances-no abuse of discretion in conclusion 

The trial court did not abuse its discretion in concluding that the  ag- 
gravating factor of prior crimes punishable by more than sixty days in jail 
outweighed the mitigating circumstances that defendant voluntarily surren- 
dered to  the jurisdiction of the court and that the relationship between the vic- 
tim and defendant was otherwise extenuating and in imposing a sentence of 
life imprisonment on defendant for second degree murder. 
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APPEAL of right by defendant pursuant t o  N.C.G.S. 5 15A- 
1444(a1) and Rule 4(d) of the North Carolina Rules of Appellate 
Procedure, from a judgment imposing a sentence of life imprison- 
ment entered by Griffin, J., a t  the 26 January 1987 Criminal Ses- 
sion of Superior Court, NEW HANOVER County, upon a plea of 
guilty t o  murder in the second degree. Pursuant t o  Rule 30(d) of 
the Rules of Appellate Procedure, the case was submitted for de- 
cision before the Supreme Court on the  written briefs. 

Lacy H. Thornburg, At torney General, b y  Michael Rivers 
Morgan, Assistant Attorney General, for the State. 

Malcolm Ray  Hunter, Jr., Appellate Defender, by  Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellant. 

FRYE, Justice. 

Defendant was charged with first degree murder and .ten- 
dered a plea of guilty to second degree murder. After conducting 
a hearing to  determine that  there was a factual basis for the 
guilty plea, the trial judge accepted the  plea. A t  the sentencing 
hearing the trial court determined that  the aggravating factor 
outweighed the mitigating factors and sentenced defendant t o  life 
imprisonment. Defendant now contends that the trial court erred 
in failing to  find two statutory mitigating factors and abused its 
discretion in finding that  the aggravating factor outweighed the 
two mitigating factors and in imposing a life sentence. We hold 
that the trial court did not e r r  and we find no abuse of discretion. 

At the sentencing hearing the evidence for the  State  tended 
to  show that  the victim, Michael Walker, had stabbed defendant 
on 8 May 1986, inflicting injuries requiring defendant t o  be ha~spi- 
talized for one day. On 10 May 1986 Walker was a t  a restaurant 
in Wilmington, North Carolina, when defendant came to  the 
screened doorway of the restaurant and shot Walker, who was 
standing by the jukebox, unaware that  defendant was a t  the  door. 
Walker died later that  night. The autopsy showed that  all of the 
bullets entered the  knee and thighs of Walker except one that  
when through his arm and into his heart. Defendant left town 
shortly after the  shooting, and on 2 July 1986 he contacted the 
Wilmington police. Initially, defendant denied being in town a t  
the time of the shooting, but when his alibi proved false he con- 
fessed to  the killing. 
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The State presented evidence showing that  defendant had 
previously been convicted of the following: receiving stolen prop- 
erty, feloniously receiving stolen property, felonious breaking or  
entering, felonious larceny, two separate assaults on a female, and 
escape. 

According to  defendant, on the  night of 8 May 1986, as  he 
was attempting to  break up a fight between two children, Walker 
yelled a t  him, "what have you got t o  do with i t?Defendant  told 
Walker: "Man, I ain't talking to you." Defendant then approached 
Ernest Ferrell, who was sitting on a nearby porch with Walker, 
and asked Ferrell, for some "change on the wine." Walker told 
defendant: "Old Man, get off of here. The man told you he didn't 
have no change on the wine." Defendant then turned to  walk 
away and as he did so Walker stabbed him in the neck and back. 
Defendant was taken to  a hospital where he received several 
stitches for the wounds, and remained in the hospital overnight. 

Defendant testified that  around noon, on 10 May 1986, he 
returned to the scene of the  stabbing in order to talk to Walker 
about the stabbing incident. Defendant saw Walker standing on 
the street.  As defendant approached him, Walker, holding an un- 
opened knife with brass knuckles, laughed in defendant's face. De- 
fendant walked away without talking to  him. 

Further  testimony by defendant shows that  on the evening of 
10 May 1986, defendant was told that  Walker was looking for him 
and that  defendant knew that  Walker always carried a sawed-off 
shotgun in his backpack. Later that evening defendant, armed 
with a .22 caliber rifle, again started looking for Walker, intend- 
ing to "shoot him in a place that  wouldn't kill him." Upon seeing 
Walker in the restaurant defendant shot him five times and then 
left. Subsequent to the shooting defendant went t o  South Carolina 
and then to  New York. Two weeks later defendant returned to  
Wilmington, and on 2 July 1986 defendant surrendered to the 
police. 

A t  the conclusion of the testimony, defendant asked the court 
to find two statutory mitigating factors: (1) the defendant acted 
under strong provocation, and (2) the relationship between the  de- 
fendant and the victim was an extenuating circumstance. N.C.G.S. 
5 15A-1340.4(a)(2)i (1983). Defendant also submitted two non- 
statutory mitigating factors: (1) the defendant voluntarily sur- 
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rendered to  a law enforcement agent, and (2) the  victim assaulted 
the defendant with a deadly weapon inflicting serious injury with- 
in forty-eight hours prior t o  the shooting. The court found two 
mitigating factors: The non-statutory mitigating factor that  de- 
fendant voluntarily committed himself to the  jurisdiction of the  
court and the statutory mitigating factor that  the  relationship be- 
tween the defendant and the  victim was extenuating. 

The State submitted and the  trial court found one ag- 
gravating factor: The defendant has a prior conviction or  convic- 
tions for criminal offenses punishable by more than sixty clays 
confinement. N.C.G.S. 5 15A-1340.4(a)(l)o (1983). The court also 
found that  the  statutory aggravating factor of defendant's prior 
convictions outweighed the two mitigating factors found and sen- 
tenced defendant to life imprisonment, a sentence in excess of the  
presumptive term for second degree murder. 

Defendant first contends that  the  trial court erred in failing 
to find a s  a mitigating factor that  the victim stabbed defendant 
forty-eight hours prior to the shooting. Although this factor was 
submitted to the sentencing judge as a non-statutory mitigating 
factor, defendant contends in his brief on appeal that  the  evidence 
supports the statutory mitigating factor that  defendant commit- 
ted the  offense under duress, which was insufficient t o  constttute 
a defense but significantly reduced his culpability. N.C.G.S. 
5 15A-1340.4(a)(2)b (1983). Because the  trial court failed to  find 
this factor in mitigation, defendant argues he is entitled to a new 
sentencing hearing. 

Findings in aggravation and mitigation must be proved by a 
preponderance of the evidence. State  v. Ahearn, 307 N.C. 584, 300 
S.E. 2d 689 (1983). The State has the burden of proving that ag- 
gravating factors exist, whereas the defendant has the  burden of 
proving that  mitigating factors a re  present. S ta te  v. Parker ,  315 
N.C. 249, 337 S.E. 2d 497 (1985). When considering whether non- 
statutory mitigating factors exist, the  trial judge is given wide 
discretion that  will not be upset absent a showing of abuse of dis- 
cretion. State  v. Cameron, 314 N.C. 516, 335 S.E. 2d 9 (1985). 

Although the trial court must consider all statutory aggra- 
vating and mitigating factors that  a re  supported by the evidence, 
the judge weighs the credibility of the evidence and determines 
by the preponderance of the evidence whether such factors exist. 
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Sta te  v. Jones, 314 N.C. 644, 336 S.E. 2d 385 (1985). Also, the trial 
judge has wide latitude in determining the existence of aggra- 
vating and mitigating factors, for it is "he who observes the  de- 
meanor of the  witnesses and hears the  testimony." State  v. 
Ahearn, 307 N.C. 584, 596, 300 S.E. 2d 689, 697. To show that  the 
trial court erred in failing to find a mitigating factor, the evidence 
must show conclusively that  this mitigating factor exists, i.e., no 
other reasonable inferences can be drawn from the evidence. 
S ta te  v. Michael, 311 N.C. 214, 316 S.E. 2d 276 (1984). 

[I] In the case sub judice, a t  the  sentencing hearing, defendant 
submitted the non-statutory mitigating factor that  the victim 
stabbed him forty-eight hours prior to the shooting. If viewed a s  
a non-statutory mitigating factor, a s  submitted a t  the sentencing 
hearing, the  determination of whether this factor exists was with- 
in the trial court's discretion. S ta te  v. Spears, 314 N.C. 319, 333 
S.E. 2d 242 (1985). Moreover, "[a] ruling committed to a trial 
judge's discretion will be upset only upon a showing that  it could 
not have been the result of a reasoned decision." State  v. Camer- 
on, 314 N.C. 516, 519, 335 S.E. 2d 9, 11. Defendant has failed to 
make such a showing, since it is reasonable to  assume that  the 
trial court considered the stabbing incident, occurring forty-eight 
hours prior t o  the  shooting, a s  a fact tending t o  show an extenu- 
ating relationship between the victim and the defendant. A sen- 
tencing judge need not make a specific finding of every detailed 
fact supporting a mitigating circumstance. 

[2] Considering defendant's argument on appeal that  this factor 
should have been found as the statutory mitigating factor of 
duress, we note that  defendant has the burden of proving that  
the evidence in support of any statutory mitigating factor is 
substantial, uncontradicted and manifestly credible. State  v. 
Jones, 309 N.C. 214, 306 S.E. 2d 451. Defendant testified that  the 
victim had attacked him in an unprovoked incident, and there was 
uncontradicted evidence showing the antagonistic relationship be- 
tween the victim and defendant. However, this evidence tends to 
support, a s  indeed the sentencing judge found, the statutory miti- 
gating factor of N.C.G.S. $j 15A-1340.4(a)(2)i, that  the relationship 
between the victim and defendant was otherwise extenuating. 
Defendant presented no evidence that a t  the time of the killing 
the victim either displayed a weapon or had initiated the confron- 
tation. See State  v. Bullard, 79 N.C. App. 440, 339 S.E. 2d 664 
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(1986) (no evidence of duress when no evidence that  victim 'was 
armed or that  victim initiated the  confrontation). Further, defend- 
ant testified that  when he killed the victim, the  victim was lean- 
ing over a jukebox in a restaurant, unaware of defendant's 
presence. Under these facts the  evidence of duress was not so 
substantial and manifestly credible a s  to require the sentencing 
judge to  find this statutory mitigating factor. N.C.G.S. 5 15A- 
1340.4(a)(2)b (1983). 

[3] Defendant next argues that  the sentencing judge erred in 
failing to find the statutory mitigating factor, N.C.G.S. 5 15A- 
1340.4(a)(2)i, that  defendant acted under strong provocation when 
he killed Walker. Defendant argues that  the following "un- 
disputed evidence" supports this mitigating factor: That the vic- 
tim viciously stabbed defendant in an unprovoked incident, that  
the victim coerced and threatened defendant after he got out of 
the hospital, and that  the victim refused to peacefully discuss the 
earlier incident just hours before defendant killed him. Defendiant 
contends the  above evidence shows that he had no reasonable 
alternative except to commit the  offense. 

The legislature has provided this statutory mitigating factor 
to reduce a defendant's culpability when circumstances exist that  
"morally shift part of the  fault for a crime from the  criminal t o  
the victim." State v. Martin, 68 N.C. App. 272, 276, 314 S.E. 2d 
805, 807 (1984). Once a defendant offers evidence to  support a 
claim of a mitigating factor of strong provocation, the trial court 
determines what facts a re  established by the preponderance of 
the evidence and whether these facts support a conclusion t,hat 
this mitigating factor exists. State v. Clark, 314 N.C. 638, 336 S.E. 
2d 83 (1985). A court is compelled to find a mitigating factor only 
if the evidence offered a t  the  sentencing hearing "so cleiirly 
establishes the fact in issue that  no reasonable inferences to the 
contrary can be drawn." State v. Jones, 309 N.C. 214, 220, 306 
S.E. 2d 451, 455. This mitigating factor of strong provocation %was 
found when the  victim threatened the defendant with a loaded 
pistol just moments before the  defendant killed the  victim. State 
v. Taylor, 309 N.C. 570, 308 S.E. 2d 302 (1983). However, strong 
provocation was not found when defendant killed the  victim 
within twenty minutes of an altercation with the victim, an alter- 
cation initiated by the victim. State v. Highsmith, 74 N.C. Aipp. 
96,327 S.E. 2d 628, disc. rev. denied, 314 N.C. 119,332 S.E. 2d 486 
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(1985). In Highsmith, the  Court of Appeals held that  "[wlhile the 
original altercation evidenced a threat or challenge by the victim 
to  the  defendant, . . . the ensuing events of defendant proceeding 
to his residence six blocks away, obtaining a shotgun and shells, 
and then returning to  the  vicinity of the original fight manifest 
actions more consistent with a prior determination to seek out a 
confrontation rather than a s tate  of passion without time to  cool 
placing defendant beyond control of his reason." Id. a t  100-101, 
327 S.E. 2d a t  631. 

In the  case sub judice, defendant argues that  he had no alter- 
native but to shoot the victim because defendant was acting 
under strong provocation caused by the victim. Defendant con- 
tends he was strongly provoked since the victim had stabbed him 
two days previously, had threatened his life, and had refused to  
talk to  him about the stabbing incident. However, defendant's 
own testimony reveals that  a t  least forty-eight hours had elapsed 
between the time of the initial altercation in which the victim 
stabbed defendant and the  time of the shooting of the victim by 
defendant. Accepting, arguendo, defendant's premise that  the 
refusal of the victim to  talk to  him can be called a confrontation, 
nevertheless more than eight hours elapsed between the time of 
this second confrontation and the time of the  actual shooting. Ad- 
mittedly, the evidence is uncontradicted that defendant believed 
the victim was armed prior to the time of the shooting; however, 
the evidence also shows that  defendant not only initiated this 
final confrontation but that  the victim was totally unaware of 
defendant's presence in the restaurant when defendant opened 
fire on him. Under these circumstances we hold that  the trial 
court did not e r r  in failing to  find the statutory mitigating factor 
of strong provocation. 

[4] In his final assignment of error  defendant contends that  the 
court abused its discretion in concluding that  the  aggravating fac- 
tor  outweighed the mitigating factors and in imposing a life 
sentence, which is greater than the presumptive term of fifteen 
years for second degree murder. Defendant essentially argues 
there is no rational basis for giving greater weight t o  the ag- 
gravating factor that  defendant had previously committed crimes 
punishable by more than sixty days in jail than to  the mitigating 
factors that  defendant voluntarily surrendered to  the jurisdiction 
of the court and that  the relationship between the victim and 
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defendant was otherwise extenuating. Defendant argues that  
greater weight should have been given to the mitigating factors. 

The balance struck by a trial court when weighing mitigating 
and aggravating factors will not be disturbed if there is support 
in the record for the trial court's determination. See Sta te  v. Wat- 
son, 311 N.C. 252, 316 S.E. 2d 293 (1984). The discretionary task of 
a trial court to weigh factors in mitigation and aggravation is not 
merely an application of simple mathematics, State  v. Melton, 307 
N.C. 370, 380, 298 S.E. 2d 673, 680 (1983); thus, the fact that  there 
a re  more mitigating factors than aggravating factors is not deter- 
minative. State  v. Penley, 318 N.C. 30, 347 S.E. 2d 783 (1086). 
Once a trial court has found, by the  preponderance of the evi- 
dence, that  aggravating factors outweigh mitigating factors, the 
trial court has the discretion not only to  increase the sentence 
above the presumptive term, but also the discretion to determine 
to  what extent the sentence will be increased. S ta te  v. Melton, 
307 N.C. 370, 380, 298 S.E. 2d 673, 680. Moreover, a discretionary 
decision of a trial court will be reversed only if it is "manifestly 
unsupported by reason." S ta te  v. Brown, 314 N.C. 588, 595, 336 
S.E. 2d 388, 392 (1985) (quoting White v. White, 312 N.C. 770, 777, 
324 S.E. 2d 829, 833 (1985) 1. 

Defendant makes various arguments for the purpose of show- 
ing that  the sentencing judge should have given greater weight 
to the mitigating factors found. He then contends the aggravating 
factor was minor in comparison to the mitigating factors. Def~end- 
ant essentially argues that  less weight should be given to the 
statutory aggravating factor that  defendant has convictions for 
criminal offenses punishable by more than sixty days confinement 
since most of those convictions were for property crimes, not 
crimes of violence. First, a s  defendant concedes and the record 
shows, defendant had twice been convicted of assault on a female, 
clearly a crime involving violence. Further, defendant cites not au- 
thority and indeed we know of none that requires a sentencing 
judge to give less weight t o  this aggravating factor when the 
prior crimes are  property crimes. The statute does not distin- 
guish between crimes of violence and property crimes. See 
N.C.G.S. 5 15A-1340.4(a)(l)o (1983). Here, the sentencing judge de- 
termined, in his discretion, that  the aggravating factor found out- 
weighed the mitigating factors found and sentenced defendant to 
the maximum term permitted by law. We are  not prepared to  
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hold that  these discretionary decisions were manifestly unsup- 
ported by reason. Accordingly, we find no abuse of discretion. 

Affirmed. 

STATE OF NORTH CAROLINA v. RANDOLPH RAEL 

No. 237A87 

(Filed 3 February 1988) 

1. Witnesses @ 1.2- four-year-old sex offense victim-competent witness 
The trial court did not abuse its discretion in a prosecution for crime 

against nature, taking indecent liberties with a child, and first degree sexual 
offense by ruling that the victim was competent to  testify where, during the 
voir dire, the victim correctly stated his age and date of birth and the name of 
the school he had attended for a short period, indicated his ability to 
distinguish truthful and untruthful statements and his knowledge that he could 
be put in jail if he lied during his testimony, and promised to tell the truth in 
his testimony during both direct and cross.examination. Furthermore, the trial 
court did not er r  by failing to  make findings of fact and more detailed conclu- 
sions concerning the child's competency; State v. Fearing, 315 N.C. 167, is not 
authority for the proposition that  a defendant is entitled to a new trial if the  
court fails to  make formal findings when exercising its discretion in determin- 
ing competency to testify. 

2. Criminal Law @ 34.4- sexual offense and indecent Liberties with a child- 
magazines and videotape - admissible 

The trial court did not er r  in a prosecution for crime against nature, tak- 
ing indecent liberties with a child, and first degree sexual offense by admitting 
into evidence a videotape and magazines found in defendant's home where the 
tape and magazines were relevant to  corroborate the victim's testimony that 
defendant had shown him such materials a t  the time defendant committed the 
crimes for which he was on trial. The exhibits and testimony were therefore 
relevant to  a fact in issue other than the character of the accused. N.C.G.S. 
5 8C-1, Rule 404(b), N.C.G.S. 5 8C-1, Rule 401. 

APPEAL by the defendant from judgments entered by Strick- 
land J., a t  t he  5 January 1987 Criminal Session of Superior 
Court, ONSLOW County. Heard in the Supreme Court on 10 De- 
cember 1987. 

Lacy H. Thornburg, A t torney  General, b y  Marilyn R. Mudge, 
Assistant A t torney  General, for the State.  

Robin E. Hudson for the defendant appellant. 
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MITCHELL, Justice. 

The defendant was tried upon proper indictments for criime 
against nature, taking indecent liberties with a child, and first 
degree sexual offense. The jury found the  defendant guilty of all 
offenses as  charged. The trial court entered judgments sentencing 
the  defendant to  concurrent sentences of life imprisonment for 
first degree sexual offense, a term of three years for crime 
against nature and a term of three years for taking indecent liber- 
ties with a child. The defendant appealed his conviction for first 
degree sexual offense and the  resulting life sentence t o  this Court 
as  a matter  of right under N.C.G.S. 5 7A-27(a). On 13 May 1987, 
this Court allowed the  defendant's motion t o  bypass the  Court of 
Appeals on his appeal of his convictions and sentences for taking 
indecent liberties with a child and crime against nature. 

The State's evidence a t  trial tended to  show, inter alia, that  
the  victim was a male child who reached his fourth birthday in 
November 1986. In July 1986, the  victim lived in the  home of his 
maternal grandparents with his mother and sister. The defendant 
is the victim's father. The defendant and the  child's mother had 
separated in May, and the  defendant did not live with t he  family. 

On 4 July 1986, the victim spent t he  day a t  the  defendant's 
mobile home pursuant to  a visitation arrangement provided for in 
a separation agreement between the  victim's mother and the de- 
fendant. The testimony of the  victim tended t o  show that,  during 
that  visit with the  defendant, the  defendant put him in t he  show- 
e r  and put vaseline on his "pooty." "Blood came out and it hurt." 
During the  victim's visit with the  defendant, the  defendant itlso 
showed him movies and magazines containing pictures of naked 
men and women. The victim testified that  the  defendant also put 
his "peepee" in the victim's mouth. The defendant also put the  
victim's "peepee" in the defendant's mouth. The victim testified 
that a man, a woman and a boy were present in the  defendant's 
home a t  the times when the  defendant was "playing bad games" 
on the  victim. 

The victim's mother testified tha t  on 5 July 1986, she .was 
changing the  victim's clothes when he put his hands on his penis. 
She asked him why he was doing that,  and the  victim answered 
that  his daddy had taught him to  do so and that  they had played 
with each other's "peepees." The victim told her that  he and the  



530 IN THE SUPREME COURT [32 1 

State v. Rae1 

defendant had put their "peepees" in each other's mouths and 
looked a t  movies and magazine pictures of naked men and women. 
Others were present when the  victim described such occurrences 
to his mother. 

The defendant testified, inter  alia, that  his wife had called 
him shortly after they had separated and said that  he would not 
have to pay child support if he would agree in writing to  have 
nothing to  do with the victim. She would not let the defendant 
see the child from the time they separated in May until their 
separation agreement giving the defendant visitation rights was 
signed in June. The defendant testified that,  when his wife 
brought the victim to his home for visitation on 4 July 1986, she 
had argued with the defendant about a child support payment and 
accused him of not paying her. He told her that  he had given her 
the check earlier in compliance with their separation agreement. 

The defendant testified that  he did not have the victim watch 
any pornographic movies or  show him any pornographic maga- 
zines on 4 July 1986 or any other day. The defendant denied all of 
the acts forming the basis of the charges against him. He testified 
that on 4 July 1986, he and the victim had watched television, 
made a spaceship and played with some of the  victim's toys. 
Thereafter, they went to a store where the victim picked out 
some video tapes to  watch and then returned home. 

The defendant testified that  his mother-in-law called him on 5 
July 1986 and quarreled with him about his payments of child 
support. During the conversation, his mother-in-law became angry 
with him and accused him of not paying child support. She then 
said that  she had "other ways of dealing with him." 

Lance Corporal Daniel Renos, United States Marine Corps, 
testified that  he was in the defendant's home on 4 July 1986. He 
arrived between 7:00 p.m. and 8:00 p.m. and found the  home very 
neat and clean. He did not observe any pornography or any other 
people present. That evening Renos and the defendant watched 
television and drank beer. Renos became so intoxicated that  the 
defendant would not let him drive, and Renos spent the night on 
a sofa in the home. 

Other evidence and testimony introduced a t  trial a re  dis- 
cussed hereinafter where pertinent. 
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[I] The defendant first assigns as  error  the action of the  trial 
court in ruling that  the  victim was competent to  testify. The de- 
fendant's argument is that  from all appearances, the  child was not 
competent to  testify. Even if he was, however, the  defendant 
maintains that  the  voir dire concerning competency conducted by 
the  trial court was inadequate, and tha t  the  trial court's ruling 
was not based on adequate findings or supported by the  evidence. 
The defendant argues that,  as  a result, the  trial court's deter- 
mination of competency could not have been based on a reasoned 
exercise of discretion. 

The victim was called a s  the State's first witness a t  trial. He 
was unable a t  first to  say what a "story" or  "fib" was, but then 
answered that  "a fib is a lie and it's not the  truth." The victim 
was asked to  identify certain colors of clothing. When the  colors 
were properly identified by the  prosecutor, the  child answered 
that  the prosecutor's statement was true. When the  prosecutor 
misidentified t he  colors or  called them by the  wrong name, the 
child would respond that  the  prosecutor's statement was false. 

The prosecutor then began t o  address substantive questions 
to  the child victim. The defendant objected, and the  trial court ex- 
cused the  jury and conducted a voir dire to  determine the  child's 
competency t o  testify. The Sta te  having no further  questions a t  
that  time concerning the  competency of the  child, counsel for the  
defendant cross-examined him. During this examination, the child 
correctly identified his father, indicated that  he was four years 
old and gave his birth date. The child also described his hc~use 
and a school he had attended briefly. He could not explain the dif- 
ference between right and wrong in an ethical or theological 
sense. However, the  child testified that  he knew it was wrong to  
tell a story because "I just know it" and that  he would be put in 
jail if he lied. The child promised to  tell the t ruth with regard to  
everything he said during his testimony. 

Having observed the  child's demeanor and his testimony dur- 
ing the  voir dire, the  trial court ruled that: "The question of com- 
petency of a child to  testify being a matter  within the  judge's 
discretion, it is the  ruling of this Court that  this child is compe- 
tent  t o  testify." Thereafter, the  child was permitted to  testify 
fully concerning the  events of 4 July 1986. 
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The general rule is that  every person is competent to  testify 
unless determined to  be disqualified by the Rules of Evidence. 
State v. DeLeonardo, 315 N.C. 762, 766, 340 S.E. 2d 350, 354 
(1986). Rule 601(b) provides that: 

A person is disqualified to  testify as  a witness when the  
court determines that  he is (1) incapable of expressing him- 
self concerning the matter  as  t o  be understood, either direct- 
ly or through interpretation by one who can understand him, 
or (2) incapable of understanding the  duty of a witness to  tell 
the truth. 

N.C.G.S. 5 8C-1, Rule 601(b) (1986). 

We have held that: "There is no age below which one is in- 
competent, as  a matter  of law, to  testify." State v. Turner, 268 
N.C. 225, 230, 150 S.E. 2d 406, 410 (1966). The issue of the com- 
petency of a witness to  testify rests  in the sound discretion of the  
trial court based upon i ts  observation of the witness. State v. 
Hicks, 319 N.C. 84, 89, 352 S.E. 2d 424, 426 (1987). Absent a show- 
ing that  a trial court's ruling as  to  competency could not have 
been the result of a reasoned decision, it will not be disturbed on 
appeal. Id. 

During the  voir dire in the present case, the victim correctly 
stated his age and date of birth and the name of the school he had 
attended for a short period. He indicated his ability to  distinguish 
truthful and untruthful statements and his knowledge that  he 
could be put in jail if he lied during his testimony. During both 
direct and cross-examination, he promised to  tell the  t ruth in his 
testimony in the present case. Having observed the child's de- 
meanor during all of such testimony, the  trial court concluded 
that  he was competent to  testify. We cannot say on the  record 
before us that  the trial court's exercise of its discretion in ruling 
that  the  child victim was competent to  testify could not have 
been the  result of a reasoned decision. See generally State v. 
Hicks, 319 N.C. 84, 352 S.E. 2d 424. 

The defendant further argues in support of this assignment 
that ,  even if the evidence supported the trial court's ruling that  
the child victim was competent t o  testify, the trial court commit- 
ted reversible error  by failing to  make findings of fact and more 
detailed conclusions concerning the  child's competency. In support 
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of this argument,  t he  defendant relies upon State v. Fearing, :315 
N.C. 167, 337 S.E. 2d 551 (1985). The defendant's reliance in this 
regard is misplaced, as  our primary concern in Fearing was that  
t he  trial court exercise its independent discretion after observing 
t he  witness and not a concern regarding t he  form in which the 
trial court entered its ruling on competency. The trial  court's I-ul- 
ing in the  present case in no way ran  afoul of our decision in 
Fearing. Fearing is not authority for t he  proposition tha t  a de- 
fendant is entitled t o  a new trial if t he  trial court fails t o  make 
formal findings when exercising its discretion in determining tha t  
a witness is competent t o  testify. This assignment is without 
merit and is overruled. 

[2] The defendant also assigns as  error  t he  admission into 
evidence of video tapes and magazines found in his home during a 
search conducted with his consent. The defendant argues tha t  
this evidence was inadmissible under any of t he  North Carolina 
Rules of Evidence. 

The victim testified that ,  on t he  day t he  defendant comrnit- 
ted t he  acts for which he was convicted in the  present case, the 
defendant also showed him magazines and movies in which the 
people were naked and t he  victim could see their "peepees." 
Detective Sergeant Sammy Martin of the  Jacksonville Police De- 
partment testified tha t  he searched t he  defendant's residence, 
with the  consent of the  defendant on 8 July 1986. Over the  de- 
fendant's objection, Detective Martin was permitted t o  testify 
that  during this search, he found and seized a "playboy playmate 
workout" video tape and several magazines, including one whiich 
he described as  "a homosexual magazine." Detective Martin was 
then permitted, over the  defendant's objection, t o  identify several 
of the  State 's exhibits in chronological order as  follows: 

Three, is the  tape. Number four, is a Num's Magazine, 
August 1986 Edition. Number five is a club magazine, August 
1986. Number six, is entitled, Big Girls, Poster Size Photos, 
summer 1984 Edition. Seven is a Hustler Humor magazine, 
November 1981 edition. Number eight is a Hustler Hurnor 
Magazine, May 1986 Edition. Number nine is Hustler Hurnor 
magazine, March 1981 Edition. 

Detective Martin identified these exhibits as  t he  items he lhad 
seized from the  defendant's home and testified tha t  they had not 
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been altered or  modified. The exhibits were then admitted into 
evidence. 

The defendant argues tha t  t he  magazines and video tape and 
Detective Martin's testimony concerning them were rendered in- 
admissible by Rule 404(b) of t he  North Carolina Rules of Evi- 
dence, because they tended t o  prove only t he  character of the  
defendant in order t o  show tha t  he acted in conformity therewith. 
I t  is t rue,  of course, tha t  evidence of "other crimes, wrongs, or  
acts is not admissible t o  prove t he  character of a person in order 
t o  show tha t  he acted in conformity therewith." N.C.G.S. 5 8C-1, 
Rule 404(b) (1986). I t  is equally clear, however, tha t  evidence of 
other crimes or  acts by a defendant is admissible so long as  it  is 
relevant to any fact or issue other than t he  character of t he  de- 
fendant. State v. Weaver, 318 N.C. 400, 403, 348 S.E. 2d 791, 793 
(1986). 

Under Rule 401, " 'relevant evidence' means evidence having 
any tendency t o  make t he  existence of any fact tha t  is of conse- 
quence t o  t he  determination of t he  action more probable or  less 
probable than it  would be without the  evidence." N.C.G.S. 5 8C-1, 
Rule 401 (1986). Here, t he  video tape and magazines and Detective 
Martin's testimony concerning them were relevant t o  corroborate 
t he  victim's testimony tha t  t he  defendant had shown him such 
materials a t  t he  time the  defendant committed t he  crimes for 
which he was on trial. State v. Wood, 311 N.C. 739, 744, 319 S.E. 
2d 247, 250 (1984). Since the  exhibits and testimony were relevant 
t o  a fact or  issue other than t he  character of t he  accused, Rule 
404(b) did not require tha t  they be excluded from the  evidence a t  
trial. State v. Weaver, 318 N.C. a t  403, 348 S.E. 2d a t  793. The 
trial court did not e r r  in admitting t he  materials and Detective 
Martin's testimony concerning them, given the  facts of this case. 
This assignment of error  is without merit  and is overruled. 

No error.  
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STATE OF NORTH CAROLINA v. ALVA PATRICK BROWNING 

No. 215A87 

(Filed 3 February 1988) 

1. Bills of Discovery g 6- failure to disclose composite-exclusion from evid~ence 
rather than mistrial as sanction 

The trial court did not abuse its discretion in refusing to  allow a (:om- 
posite to  be introduced into evidence as a sanction for the  State's failure to  
disclose the composite pursuant to  defendant's discovery motion rather than 
allowing defendant's motion for a mistrial when a reference was made to the  
composite. 

2. Criminal Law @8 50.2, 86.8- testimony concerning composite-no improper lay 
opinion - no improper opinion about witness credibility 

An officer's testimony that  after viewing a composite he formed an opin- 
ion that  it was a very similar likeness of defendant and that  he then sought 
out the two child victims and obtained from them a positive identification of 
defendant as the person who assaulted them did not constitute an improper 
expression of a lay opinion in violation of Rule of Evidence 701. Nor did :such 
testimony constitute an impermissible opinion about the  credibility of the vic- 
tim who helped prepare the composite since the victim did not testify as  to her 
part in the preparation of the composite or whether it resembled defendant. 

3. Criminal Law 1 134.4- first degree sexual offense-mandatory life senten~ce- 
youthful offender statute inapplicable 

The committed youthful offender statute, N.C.G.S. Ch. 148, Art. 3B, (does 
not apply to a conviction or plea of guilty to a first degree sexual offense for 
which the  punishment is mandatory life imprisonment. 

APPEAL by defendant from judgments sentencing defendant 
to  concurrent te rms  of life imprisonment for each of two convic- 
tions of sexual offense in the  first degree and nine years for each 
of two offenses of kidnapping in the  second degree, said judg- 
ments imposed by Rousseau, J., a t  the  1 December 1986 session of 
Superior Court, FORSYTH County. Heard in the  Supreme Court 7 
December 1987. 

Lacy H. Thornburg, At torney General, by  Jane Rankin 
Thompson, Assistant At torney General, for the state. 

Malcolm Ray  Hunter, Jr., Appellate Defender, by  Daniel R.  
Pollitt, Assistant Appellate Defender, for defendant. 
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MARTIN, Justice. 

Defendant contends tha t  t he  trial judge erred by admitting 
incompetent evidence and by failing t o  determine whether defend- 
ant  should be sentenced as  a committed youthful offender. We 
find no prejudicial error  in defendant's trial and sentencing. 

The state 's evidence showed tha t  on 8 May 1986 two young 
girls, t he  victims in this case, were a t  Hanes Park  in Winston- 
Salem with their mother. While their mother practiced softball, 
t he  victims, eight and five years old, played on t he  swings. A 
man, who identified himself t o  t he  children a s  "Patrick," pushed 
them on t he  swings and offered t o  take them to  a merry-go-round. 
He  held their hands and led them away and would not release 
them when they pulled back. He took them under a bridge and 
forced each child t o  perform fellatio upon him. The girls ran away 
and told their mother what had happened. She promptly reported 
t he  incident t o  t he  police. When Officer Neal Blue arrived, t he  
children told t he  same story t o  him and led him to  the  tunnel 
under t he  bridge where t he  assaults occurred. There Officer Blue 
found footprints. The girls were taken t o  the  hospital and then t o  
t he  police station where they assisted in t he  preparation of a com- 
posite likeness of defendant. Later  in t he  month the  girls were at- 
tending Mayfest (a s t ree t  fair) in Winston-Salem with the  witness 
Kendra Wilborn. The eight-year-old child saw the  defendant there  
and told Wilborn, "There is t he  man." Officers were called and Of- 
ficer Jenkins took defendant t o  t he  police station where he was 
questioned and released. Thereafter Officer Jenkins saw the  com- 
posite and questioned t he  girls further about t he  identity of t he  
perpetrator.  Both children made a positive identification of de- 
fendant. 

Defendant's evidence showed that  a t  t he  time of the  alleged 
offenses he was living with his father and working in his aunt's 
restaurant.  Defendant's mother abandoned t he  family in 1980. De- 
fendant's father is a paranoid schizophrenic and is unable t o  give 
him any direction. Defendant's aunt,  Wanda Ball, testified that  
defendant had had a "rough time" since his mother left him. 
Defendant's father testified tha t  defendant was a t  home with him 
during the  early evening hours of 8 May 1986. Defendant testified 
tha t  he did not go t o  Hanes Park on 8 May and did not know any- 
thing about the  alleged offenses. He said tha t  he was a t  home on 
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8 May until after 9:00 p.m. Further ,  defendant testified tha t  he 
had never seen t he  victims until Mayfest. Defendant was sixteen 
years old on t he  day in question. 

Defendant contends tha t  t he  trial court erred in allowing Of- 
ficer Jenkins t o  testify concerning a composite likeness of ,the 
defendant. The older victim assisted in the  preparation of t he  
composite. A t  trial t he  following took place during the  testimony 
of Mike Jenkins, a Winston-Salem police officer, a s  t o  t he  events 
a t  Mayfest on 17 May: 

A. I was approached by several black males and females 
and children. 

Q. What did you do a t  tha t  time? 

A. One of t he  ladies who I later identified as  Shewarina 
Wilborn stated that  two children tha t  was with herL[the vic- 
tims] - 

A. -had been sexually assaulted. And I said well, wlhat 
has this got t o  do with Mayfest? And she said tha t  this white 
male tha t  assaulted t he  children were [sic] a t  t he  Mayfesi;. I 
asked them which one? And they pointed out- 

A. -pointed out t he  defendant, Mr. Patrick Brownling 
here. 

A. . . . And so I went t o  t he  defendant over here, Mr. 
Browning, and asked for identification. He said he didn't have 
any. I asked him his name and address and he s tated A h a  
Patrick Browning, I believe, 409 Westdale. I'm not sure  of 
t he  address. He  asked me  then what it was all about. An~d I 
advised him tha t  all I knew was concerning some sexual as- 
sault case. 

A. So we went t o  t he  command post on 4th Street ,  
School of t he  Ar t s  Building. I asked him t o  go with me and 
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he, you know, advised he would. Went a t  this time to  the  
basement, communications post and I attempted to  call the  
clerk's office in record division in at tempt to  find these war- 
rants  that  the-Mrs. Wilburn had said was on this gentle- 
man. And the Clerk's office said there were no warrants and 
records division said no warrants either. 

So, Mr. Patrick left a t  that  time. . . . 

Q. After that,  where did you go? 

A. I went to  the  Public Safety Center in an at tempt to  
find this complaint report that  was made on this earlier. . . . 

. . a .  

Q. While you were there, did you see a composite? 

A. Yes, I did, in records division. 

Q. And was that  composite made in connection with an 
earlier report? 

MR. GRAHAM: Objection. 

Q. Well, I'll show you this piece of paper that  I mark- 

MR. GRAHAM: Motion for mistrial, Your Honor. 
That's one of the things he should have given me a long 
time ago. 

During a colloquy in the absence of the  jury, the  trial judge 
ruled that  the composite was not admissible as  evidence but that  
the  officer could testify what he did as  a result of viewing it. 
Thereafter, over defendant's objections, the witness testified 
before the  jury that  after looking a t  the composite he formed an 
opinion that  it was a very similar likeness of the  defendant. He 
thereupon contacted his supervisor and then located the  two 
children and asked them whether the man that  they had earlier 
pointed out to  him a t  Mayfest was the  person who had assaulted 
them. Both children answered yes and also identified him by 
name, Patrick. 
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[I] Defendant first argues tha t  his motion for a mistrial should 
have been allowed when the  s ta te  first made reference t o  t he  
composite because t he  s ta te  had failed t o  disclose the  composite 
upon defendant's motion for discovery. On 19 June  1986 defend- 
ant  filed a motion for an order requiring discovery pursuant t o  
N.C.G.S. 5 15A-902(a), requesting "any . . . papers, documents 
. . . or other tangible objects." Defendant failed t o  pursue his mo- 
tion until t he  case was called for trial  on 2 December 1986. A t  t he  
hearing of t he  discovery motion, t he  composite was not disclosed 
by t he  s tate .  As previously noted, when the  issue of t he  com- 
posite was raised later a t  trial, t he  trial  judge would not allow it 
t o  be introduced into evidence. This form of sanction for failing t o  
comply with discovery is expressly authorized by N.C.G.S. 5 15A- 
910(3). The choice of sanction, if any, res t s  within t he  discretion of 
the  trial  court. State v. Thomas, 291 N.C. 687, 231 S.E. 2d 585 
(1977). Defendant has failed t o  demonstrate any abuse of discre- 
tion by t he  trial  judge, State v. McCoy, 303 N.C. 1, 277 S.E. 2d 
515 (1981); therefore we reject this argument. 

Defendant further reasons tha t  t he  testimony of the  witness 
Jenkins, se t  forth above, was inadmissible as  violating t he  siinc- 
tions order of the  trial judge and because it  was improper lay 
opinion testimony. We disagree. The testimony of the  witness 
Jenkins was precisely within the  ruling of t he  trial judge. In the  
absence of the  jury, the  trial judge told counsel: 

Well, I'll let  you ask him if he saw a composite picture and 
what he did about it. As I understand, your s tatement  was he 
saw a composite and saw it  looked like this defendant and 
then called for the  children's mother t o  bring t he  children 
down and identify them. 

MR. LYLE: Is  that  what happened, Officer Jenkins? 

THE WITNESS: Yes, sir. 

The testimony of Jenkins did not violate t he  trial  judge's ruling. 

[2] Defendant further argues tha t  t he  challenged testimony con- 
stituted an improper expression of lay opinion in violation of Rule 
701 of t he  North Carolina Rules of Evidence. Rule 701 permits 
opinion testimony by a lay witness where the  opinion is (a) ration- 
ally based on t he  perception of t he  witness and (b) helpful t o  a 
clear understanding of his testimony or  t he  determination of a 
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fact in issue. Here Jenkins' opinion was based upon his own per- 
ception by looking a t  the  composite. The testimony was helpful to 
the jury in understanding his testimony: it showed why, af ter  
viewing the composite, he sought out the two children again and 
obtained from them a positive identification of defendant a s  the 
person who assaulted them. This was in turn helpful in determin- 
ing the issue of whether defendant was the perpetrator of the  
crimes. 

Defendant's argument that  the  testimony constituted an im- 
permissible opinion about the older victim's credibility a s  a wit- 
ness misses the  mark. Here we do not have a witness testifying 
that  the victim's testimony is consistent, or believable, or not fan- 
tasy. See State v. Aguallo, 318 N.C. 590, 350 S.E. 2d 76 (1986); 
State v. Ramey, 318 N.C. 457, 349 S.E. 2d 566 (1986); State v. 
Bowman, 84 N.C. App. 238, 352 S.E. 2d 437 (1987). The child 
witness did not testify as  t o  her part in the preparation of the 
composite or whether it resembled defendant. 

Moreover, assuming arguendo that  the opinion testimony was 
error, there has been no showing by defendant that  a different re- 
sult would have been reached if the testimony had been excluded. 
N.C.G.S. 5 15A-1443(a) (1983). Defendant does not challenge the 
competency of the eight-year-old child as  a witness. The state's 
evidence identifying defendant a s  the perpetrator of the crimes 
left little t o  be desired. The witness described the perpetrator as  
white, tall, wearing blue jeans, T-shirt, no socks, and white shoes; 
he had curly blond hair and his face looked red; and he said his 
name was Patrick. She was with the person for a period of sever- 
al minutes, a t  the swings and during the alleged assaults. This 
gave her ample time to observe him. Later in the month of May 
she recognized defendant a t  the crowded Mayfest s treet  celebra- 
tion, remembered his name, and pointed him out to Kendra Wil- 
born, who notified the police. Later that  same day a t  Mayfest she 
identified to  Officer Jenkins the defendant as  the person who 
assaulted her. Ultimately, a t  trial some six months later, she une- 
quivocally identified defendant a s  the perpetrator. Further, she 
described in graphic terms the events leading to  the crimes a s  
well a s  the assaults themselves. Officer Jenkins' challenged opin- 
ion added little, if anything, t o  the credibility of the child witness. 
We find no prejudicial error in defendant's trial and conviction. 



N.C.] IN THE SUPREME COURT 541 

State v. Squire 

[3] Last, defendant urges that  he is entitled t o  a new sentencing 
hearing to  determine whether he should be sentenced as  a com- 
mitted youthful offender. He argues that  State v. Niccum, 293 
N.C. 276, 238 S.E. 2d 141 (19771, is not dispositive of this issue. In 
Niccum, a murder case, this Court held that  the  committed youth- 
ful offender s tatute  did not apply to  convictions or pleas of guilty 
of crimes for which a life sentence is the  mandatory punishment. 
Defendant reasons that  because this is a sex offense case, Niccum 
does not apply. However, this Court has held in State v. Ziglar, 
308 N.C. 747, 304 S.E. 2d 206 (19831, and State v. Mathis, 293 N.C. 
660, 239 S.E. 2d 245 (19771, that  the  holding of Niccum applies t o  
first degree rape cases. 

We now hold that  article 3B of chapter 148 of t he  Gene:ral 
Statutes of North Carolina does not apply t o  a conviction or plea 
of guilty of a sexual offense in the  first degree, N.C.G.S. 3 '14-2'7.4 
(19861, for which the  punishment is mandatory life imprisonment. 
The rationale expressed by Chief Justice Sharp in Niccum has 
been a part of our law for more than ten years without modifi'ca- 
tion by the  General Assembly, although the  legislature has 
amended the committed youthful offender s tatute  in other 
respects. The rationale of Niccum is equally applicable to  the  case 
before us. The trial judge properly refused to  consider wheth~er 
defendant should be sentenced a s  a committed youthful offend~er. 

Defendant received a fair trial, free of prejudicial error.  

No error. 

STATE OF NORTH CAROLINA v. WILLIE LEE SQUIRE 

No. 530A86 

(Filed 3 February 1988) 

1. Criminal Law 8 85.1 - character evidence-must be tailored to particular trait 
relevant to case 

Under N.C.G.S. 5 8C-1, Rule 404(aNl), an accused may no longer offer 
evidence of undifferentiated good character; rather, he must tailor the w i -  
dence to a particular trait relevant to  an issue in the case. 
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2. Criminal Law @ 85.1- character evidence-general character trait admissible 
in context of proceedings 

The trial court erred in a prosecution for first degree murder in which de- 
fendant claimed self-defense by precluding defendant from offering evidence of 
character traits other than peacefulness and truthfulness. Although an accused 
must now tailor his character evidence to a pertinent, i e .  relevant, trait, the 
trait  may be general in nature provided that  it is relevant in the context of the 
crime charged. N.C.G.S. § 8C-1, Rule 404(a)(l). 

3. Criminal Law 8 85.1 - exclusion of character traits other than peacefulness and 
truthfulness- prejudicial 

The trial court's erroneous exclusion of character traits other than peace- 
fulness and truthfulness in a prosecution for first degree murder was prej- 
udicial where the case was close on the issue of whether the homicide was 
committed in self-defense, defendant demonstrated that  the  victim was a 
violent person who had directed his anger toward him in the past, and defend- 
ant also offered a plausible, corroborated explanation for his fear a t  the  time 
he shot the victim. 

APPEAL by defendant pursuant t o  N.C.G.S. 5 7A-27(a) from a 
judgment imposing a life sentence entered by Allsbrook, J., a t  the  
5 May 1986 Criminal Session of Superior Court, NORTHAMPTON 
County, upon defendant's conviction of first degree murder. 
Heard in the  Supreme Court on 15 October 1987. 

Lacy H. Thornburg, At torney General, by David Roy Black- 
well, Assistant At torney General, for the state. 

Glover 6 Petersen, by  James R. Glover, for defendant-appel- 
lant. 

EXUM, Chief Justice. 

The question presented by this appeal is whether the  trial 
court committed reversible error  when it precluded defendant 
from offering evidence of character t rai ts  other than his t rai ts  for 
peacefulness and truthfulness. We hold that  the trial court's deci- 
sion to  prohibit defendant from introducing evidence of other rel- 
evant character t rai ts  constituted prejudicial error. 

Both the  state's and defendant's evidence tended to  show 
that  on 29 June  1985 James Ingram died as  the  result of a single 
gunshot wound from a -38 caliber pistol fired by defendant, Willie 
Lee Squire. The shooting took place around 8 p.m. a t  a softball 
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field in Northampton County known a s  Smith Field. About one 
hundred people were present a t  the  ball field a t  the  time of the  
shooting, many of whom had known both the victim and defend- 
ant all of their lives. Defendant's brother reported the  shooting to  
the  Northampton County Sheriffs Department. Defendant turned 
over the gun used in the  incident and was taken to  the  Sheriffs 
Office in Jackson, North Carolina, where he gave a statement. 

The dispute a t  trial concerned the  circumstances tha t  led to  
the  shooting and the  defendant's mental s tate  when he fired the  
revolver. In particular, the  trial related to  defendant's claim illat 
he shot in self-defense, out of fear that  the  victim was about t o  
cause him serious harm. 

The state's evidence tended to  show that  on the  afternoon of 
his death the victim played two games of softball a t  Smith Field 
for a team composed of men from Gaston, North Carolina, against 
a team from Weldon, North Carolina. These games ended a t  ap- 
proximately 6:30 after which women's teams from Gaston amd 
Weldon played a doubleheader. After the  men's games ended, 
some of the players gathered near a grill where food was be:ing 
prepared. The victim was standing near the grill when a car in 
which defendant was a back-seat passenger drove up. Defendant's 
brothers, Josephus and Nathaniel, were in the front. According t o  
Reginald Butcher and Larry Davis, who testified that  they were 
with the victim a t  the grill, defendant yelled, "James come here." 
The victim walked to  the car, and rested his hands on top. Butch- 
e r  testified tha t  defendant and the  victim argued. After about 
thirty seconds, Butcher heard a shot and looked over to  the  car. 
The victim was grabbing his heart and saying "I'm shot." 

Dazelle Williams, an assistant coach on the  Weldon team, 
testified that  she saw the victim approach defendant's car and 
then lay both hands on top of it. Ten to  twenty seconds later the 
victim turned to  his right and took one hand off the  car. He put 
his hand back on the car. According to  Williams, the  victim 
looked as  if he were about to  walk away. A shot rang out, and the  
victim staggered away from the  car. 

Linwood Squire, Jr., a relative of both the victim and defend- 
ant,  testified that  two or three months before the  date  of -the 
shooting he rode with defendant and Nathaniel Squire. According 
to  Linwood Squire, defendant mentioned the  victim and said, 
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"Cous, I know James  is your first cousin, but he say anything t o  
me, I'm going t o  kill t he  bitch." 

Defendant's evidence tended t o  show tha t  defendant was a 
staff sergeant in t he  United States  Army. He served tours  of 
duty in Italy, Germany and t he  United States.  On the  date  of t he  
shooting he was assigned t o  For t  Belvoir, Virginia. He was t he  
Assistant Communications Chief for t he  902nd Engineering Com- 
pany. He received a number of awards and commendations during 
his military service, including three  good conduct medals and the  
Army Commendation Medal. 

Defendant put on evidence concerning the  victim's character, 
which tended t o  show tha t  t he  victim had a violent and aggres- 
sive nature. Katie Moody, t he  mother of two children by t he  vic- 
tim, described several occasions when he assaulted her. Police 
records from Northampton and Halifax counties indicated tha t  
t he  victim was convicted of assault on Katie Moody three times. 
Defendant testified tha t  in November 1984, t he  victim put a knife 
t o  defendant's throat and then cut him on t he  back of the  neck 
when he discovered defendant and Moody riding in defendant's 
car. According t o  defendant, t he  victim issued repeated warnings 
t o  defendant t o  s tay away from Moody. Gregory Barnes, a friend 
of Moody's, testified concerning three  occasions when the  victim 
threatened him with deadly weapons after finding him with 
Moody. 

Defendant testified concerning t he  events surrounding t he  
shooting, stating tha t  he was in North Carolina on t he  day of the  
shooting in order  t o  at tend a cookout honoring his parents. While 
a t  home, he decided t o  go t o  Smith Field. There he saw the  vic- 
tim. The victim shouted a t  defendant, "Why are  you down here?" 
Defendant responded tha t  he had not said or  done anything to 
anybody. The victim said, "While you a r e  down here, you bet ter  
watch yourself or your won't be around for long." Defendant left 
Smith Field, returning a t  a later t ime with his brothers. Defend- 
ant  sa t  in t he  back seat  of his car. Upon arriving a t  t he  ball field, 
the  Squire brothers drove near t he  place where t he  victim stood 
beside t he  grill. The victim approached the  car shouting t o  de- 
fendant, "[Wlhat a r e  you trying t o  prove?" and, "[Glet out of t he  
damn car." Defendant did not leave t he  car. The victim then ex- 
claimed, "[Slince you won't get out, I'll knock your fucking eyes 
out." The victim then drew back his right hand, in which he held 
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a beer can, and reached into his pocket with his left hand. Defend- 
ant shot the victim. Defendant testified that  he was afraid the  vic- 
tim was going to throw the can of beer in his face and come out of 
his pocket with a knife. Defendant maintained he was not trying 
to  kill the victim but to disarm him. 

Defendant presented testimony from his two brothers, Na- 
thaniel and Josephus, which corroborated his version of the 
events. The jury returned a verdict of first degree murder. 

Defendant contends the trial court committed reversible er- 
ror when i t  precluded defendant from offering evidence of his 
good character t rai ts  other than peacefulness and truthfulness. 
We agree. 

Before trial, the  s tate  served a Motion to Suppress, in which 
it moved the court, inter alia, "to exclude evidence of defendant's 
good character t o  show defendant's lack of a propensity to com- 
mit the crime of murder." A t  trial, a question posed by defense 
counsel on cross-examination of Officer Ellis Squire, a detective 
with the Northampton County Sheriffs Department, precipitated 
a hearing on the state's motion. Defense counsel asked, "[Nlow Of- 
ficer Squire do you know Sergeant Willie Squire's character and 
reputation in the  community in which he lives and has resided1 in 
Gaston, N.C.?" The state  objected, arguing that  evidence of gen- 
eral reputation and character is inadmissible under Rule 404(a,)(l) 
of the North Carolina Rules of Evidence. The state  contended 
that evidence of defendant's character should be limited to  traits 
of peacefulness, in support of a claim of self-defense, and truthful- 
ness, in support of his credibility as  a witness. The trial court sus- 
tained the state's objection, ruling that  defendant would be 
limited to  offering evidence of his truthfulness if he testified a.s a 
witness, and evidence of his peacefulness if he offered evidence of 
self-defense. 

We hold the trial court erred in limiting defendant t o  offer- 
ing evidence of traits of peacefulness and truthfulness. While 
Rule 404(a)(l) requires that  character evidence offered by an ac- 
cused must be of a "pertinent" trait ,  it is not so narrow as to  
preclude evidence of character t rai ts  even though general in na- 
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tu re  provided tha t  such t rai ts  a r e  relevant t o  some issue in the  
case. 

N.C.G.S. 5 8C-1, Rule 404(a)(l) provides: 

(a) Character evidence generally.-Evidence of a person's 
character or  a t ra i t  of his character is not admissible for t he  
purpose of proving that  he acted in conformity therewith on 
a particular occasion, except: 

(1) Character of accused.-Evidence of a pertinent t ra i t  of his 
character offered by an accused, or  by the  prosecution t o  
rebut  the  same. . . . 

(1986). This rule became effective on 1 July 1984. I t  is a signifi- 
cant departure from our previous practice under t he  common law 
in tha t  it permits an accused t o  introduce evidence of specific 
t ra i ts  of his character. Under our previous rule, developed under 
the  common law, t he  only method for introducing evidence of 
character was by general reputation. See S ta te  v. McComnick, 298 
N.C. 788, 259 S.E. 2d 880 (1979); S ta te  v. Hairston, 121 N.C. 579, 
28 S.E. 492 (1897); see generally 1 Brandis on North Carolina Evi- 
dence 5 114 (1982). According t o  Dean Brandis, North Carolina 
was unique in prohibiting elicitation of evidence concerning par- 
ticular character traits.  1 Brandis on North Carolina Evidence 
5 114 (1982). Rule 404(a)(l) abrogates this restriction, thus aligning 
North Carolina with the  majority rule. 

[I] An issue arising in t he  instant case is whether Rule 404(a)(l) 
not only permits but also requires that  character evidence offered 
by an accused relate to  a particular character trait .  We conclude 
tha t  under Rule 404(a)(l) an accused may no longer offer evidence 
of undifferentiated "good character" as  permitted by our previous 
practice; ra ther ,  he must tailor t he  evidence t o  a particular t ra i t  
that  is relevant t o  an issue in t he  case. We find support for this 
conclusion in t he  Advisory Committee's Note on Rule 404(a)(l). 
According t o  t he  Advisory Committee, this rule differs with pre- 
vious North Carolina practice in that  i t  "speaks in te rms  of a 'per- 
t inent t ra i t  of his character.' This limits t he  exception t o  relevant 
character traits,  whereas North Carolina practice permits use of 
evidence of general character." Dean Brandis echoes this inter- 
pretation in his treatise on North Carolina evidence when he 
writes, "[ilt seems clear, therefore, that  when character evidence 
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is circumstantial, counsel, on direct examination, shall inquire as  
to  the  t rai t  involved, and not as  t o  the  'general character' pre- 
scribed by prior case law. . . ." 1 Brandis on North Carolina Evi- 
dence 5 114 (Cum. Supp. 1986). 

Our determination that  admissible character evidence must 
concern a particular character t rai t ,  ra ther  than good character 
generally, coincides with the  history of, and practice under, F'ed- 
era1 Evidentiary Rule 404(a)(l). Federal Rule 404(a)(l), af ter  which 
our rule is patterned, permits evidence of t rai ts  only. An earlier 
draft of the  federal rule would have permitted evidence of charac- 
t e r  generally as  well as  evidence of particular traits.  See .Ad- 
visory Committee's Note t o  Rule 404; Proposed Federal Rules of 
Evidence 404(a)(l), 46 F.R.D. 161, 227 (1969). The draft was mlodi- 
fied, however, and the  language permitting evidence of general 
character was deleted. Id. The practice in federal courts is not t o  
permit evidence of general good character, but to  require that  
character evidence pertain t o  a particular trait .  See generally 22 
C. Wright & K. Graham, Federal Practice and Procedure 5 5236 
(1978). We find the  history of the  federal rule, and the  practice in 
federal courts, instructive for t he  purpose of interpreting North 
Carolina Evidentiary Rule 404(a)(l) since our rule is identical to 
its federal counterpart. We believe tha t  the  practice under the  
federal rule lends support t o  our conclusion tha t  character evi- 
dence must tend to  establish a certain t rai t  to  be admissible 
under Rule 404(a)(l). 

[2] Having established that  under Rule 404(a)(l) an accused must 
elicit evidence regarding particular character t rai ts  in his presen- 
tation of character evidence, it remains to  be discussed what con- 
stitutes a "pertinent" t rai t  within the  rule's meaning. 11; is 
generally accepted that  the  te rm "pertinent," as  used in Federal 
Rule 404(a)(l), is synonymous with "relevant." United States v. 
Angelini, 678 F. 2d 380, 381 (1982); 22 Wright & Graham, Federal 
Practice and Procedure 5236 a t  383. This meaning is also con- 
veyed by the  Advisory Committee in its commentary on North 
Carolina's rule when it explains that  the  rule limits an accused to  
offering evidence of "relevant character traits." Following the  
view evidenced by federal practice, and conveyed by the  Advi- 
sory Committee's commentary on our rule, we believe that  "plerti- 
nent" in the  context of Rule 404(a)(l) is tantamount t o  relevant. 
Thus, in determining whether evidence of a character t rai t  is ad- 
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missible under Rule 404(a)(l), the  trial court must determine 
whether the  trait  in question is relevant; i.e., whether it would 
"make the  existence of any fact that is of consequence to  the  de- 
termination of the action" more or less probable than it would be 
without evidence of the trait. N.C.G.S. 5 8C-1, Rule 401. 

Before the  new rule, our law was clear that  evidence of gen- 
eral good character was relevant t o  the issue of guilt or innocence 
of a criminal defendant. S ta te  v. Huskins, 209 N.C. 727, 184 S.E. 
480 (1936); S ta te  v. Morse, 171 N.C. 777, 87 S.E. 946 (1916); S ta te  
v. Henry, 50 N.C. 65 (1857); See 1 Brandis on North Carolina Evi- 
dence 5 102 (1982). Under the  present rule, an accused must tailor 
his character evidence to  a "pertinent" trait ,  but the  trait  may be 
general in nature provided that  i t  is relevant in the context of the 
crime charged. 

An example of a character trait  of a general nature which is 
nearly always relevant in a criminal case is the trait  of being law- 
abiding. The admissibility of this trait  has been the subject of 
several s tate  and federa1 cases. The Fifth Circuit conducted a 
thorough survey and concluded that the "practice in the states 
has generally been to  permit defendants to establish their charac- 
t e r  for lawfulness, and the federal courts have unanimously as- 
sumed that  t o  be the practice." United States  v. Hewitt, 634 F. 2d 
277, 280 (5th Cir. 1981). Our cases reveal that  the essence of our 
former rule permitting evidence of general good character was to 
enable an accused to  illustrate his character for abiding by the 
law, thereby suggesting to  the  jury it would be out of character 
for him to  have committed the  crime charged. See State  v. 
Huskins, 209 N.C. a t  728, 184 S.E. at  481; S ta te  v. Laxton, 76 N.C. 
216, 217 (1877); see generally 1 Brandis on North Carolina Evi- 
dence 5 104 (1982). 

Rule 404(a)(l) does not render evidence of the  character t rai t  
of being law-abiding irrelevant in the context of a criminal pro- 
ceeding. I t  merely enables the defendant t o  prove this trait  di- 
rectly rather  than by implication. Evidence of other character 
t rai ts  which are  general in nature may be likewise admissible 
under Rule 404(a)(l) provided that  the traits are relevant in the 
context of the particular proceedings. 

Applying these principles t o  the  present case, we hold that  
while the trial court correctly sustained the state's objection to 
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defense counsel's question regarding defendant's general reputa- 
tion in the  community, i t  erred in ruling that  defendant could not 
elicit evidence of character t rai ts  other than peacefulness amd 
truthfulness. The trial court seems t o  have labored under the  mis- 
conception, advanced by the  s ta te  a t  trial, that  evidence of a gen- 
eral character t rai t  is not "pertinent" within t he  rule's meaning 
and is therefore inadmissible. The critical determination, how- 
ever, is not whether a t rai t  is general or specific, but whether it 
is relevant t o  t he  proceeding. As our cases illustrate, general 
traits of character a re  not less relevant because they are  general. 
See State v. McCormick, 298 N.C. a t  790-91, 259 S.E. 2d a t  88i!; 1 
Brandis on North Carolina Evidence $9 104, 114 (1982). Indeed., in 
some cases, evidence of character t rai ts  which a r e  general in 
nature may be the  deciding factor in the  determination of the  de- 
fendant's guilt o r  innocence. Thus, an accused should not be pro- 
hibited from introducing this potentially exculpatory evidence. 

[3] We hold further that  under N.C.G.S. § 15A-1443(a) the  tirial 
court's error  in precluding defendant from introducing evideince 
of character t rai ts  other than peacefulness and truthfulness preju- 
diced the  defendant. According to  this statute, nonconstitutional 
prejudicial error  occurs "when there  is a reasonable possibiliity 
that,  had the  error  in question not been committed, a different re- 
sult would have been reached a t  trial." N.C.G.S. § 15A-1443(a). 
This was a close case on the  issue of whether the  homicide was 
committed in self-defense. Defendant demonstrated that  the  vic- 
tim was a violent person who had directed his anger toward him 
in the  past. Defendant also offered a plausible explanation for his 
fear a t  the  time he shot t he  victim which was corroborated by 
two witnesses. Evidence of favorable character t rai ts  other than 
peacefulness and truthfulness, such as, for example, being law- 
abiding which defendant clearly could have offered, might have 
weighed heavily in the  jury's determination of whether the  de- 
fendant acted in self-defense. Moreover, in t he  event the  jury 
found defendant did not act in self-defense, such evidence might 
have influenced the  jury t o  return a verdict of voluntary man- 
slaughter or second degree murder rather  than first degree 
murder. 

While we ordinarily do not find reversible e r ror  in t he  exclu- 
sion of evidence unless t he  nature of t he  evidence excluded is 
clear from the  record, t he  error  here is more than simply the  ex- 
clusion of discrete evidence. The error  is t h e  trial court's unvrar- 
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ranted general prohibition of evidence of character t rai ts  other 
than peacefulness and truthfulness. This prohibition precluded 
defendant from offering evidence of a t  least one other relevant 
t rai t  which he was obviously in a position t o  offer. In light of 
these things, the  confusion among bench and bar engendered by 
this new evidence rule, and lack of guidance until now by this 
Court, we feel compelled t o  conclude that  defendant is entitled to  
a new trial because of the  trial court's restrictive ruling. 

We conclude, therefore, tha t  defendant has demonstrated a 
reasonable possibility that,  had this erroneous ruling not been 
made, the  result a t  trial would have been different.* The result 
is a 

New trial. 

STATE OF NORTH CAROLINA v. ARTHUR COLUMBUS SPAUGH 

No. 39A87 

(Filed 3 February 1988) 

1. Criminal Law 8 164- review of sufficiency of evidence-necessity for motion 
to dismiss at close of all evidence 

Under Rule of App. Procedure 10(b)(3), a defendant who fails to make a 
motion to dismiss at  the close of all of the evidence may not attack on appeal 
the sufficiency of the evidence at  the trial. To the extent that N.C.G.S. 
5 15A-l446(d)(5) is inconsistent with Rule 10(b)(3), the statute must fail. 

2. Witnesses @ 1.2- competency of child witness-failure to hold voir dire and 
make findings - harmless error 

Where the testimony of  the thirteen-year-old prosecutrix observed by the 
trial court fully supported a conclusion that the prosecutrix was not disquali- 
fied as a witness for failure to understand her duty to  tell the truth as a wit- 
ness, the trial court's failure to conduct a voir dire inquiry and make specific 
findings and conclusions concerning the competency of the prosecutrix to  testi- 
fy was, at  worse, harmless error. 

* Defendant also contends that  he deserves a new trial because of two in- 
stances of prosecutorial misconduct. We decline to address these issues because of 
the likelihood that they will not arise again at defendant's new trial. 
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3. Rape and Allied Offenses 8 4.1- continuing course of sexual acts-rape victim 
shield statute-failure to hold in camera hearing 

In a prosecution of defendant for first degree rape and first degree sexual 
offense committed against his daughter, the daughter's testimony that  defend- 
ant often engaged in sexual intercourse with her was not prohibited by Rule of 
Evidence 412, and any error by the trial court in failing to  conduct the in 
camera hearing required by Rule 412 before admitting such testimony was 
harmless error. N.C.G.S. § 8C-1, Rule 412(b)(l). 

4. Rape and Allied Offenses 8 4.1- other acts of intercourse-competency to 
shdw common plan or scheme 

I n  a prosecution of defendant for first degree rape and first degree sexual 
offense committed against his daughter, testimony by the daughter that de- 
fendant had engaged in a continuing course of acts of sexual intercourse with 
her was admissible under Rule of Evidence 404 to establish the relevant fact 
that  defendant took sexual advantage of the availability and susceptibility of 
his young victim at  times when she was left in his care. Furthermore, the trial 
court did not abuse its discretion in failing to  exclude this testimony under 
Rule of Evidence 403 as being more prejudicial than probative. 

APPEAL by the  defendant pursuant t o  N.C.G.S. 5 7A-f!7(a) 
from judgments imposing concurrent life sentences entered by 
Freeman, J., a t  the  15 September 1986 Criminal Session. of 
Superior Court, DAVIE County. Heard in the  Supreme Court on 8 
September 1987. 

Lacy H. Thornburg, A t t o r n e y  General, b y  S t e v e n  F. Bryant,  
Assistant A t t o r n e y  General, for the  State.  

Malcolm Ray  Hunter,  Jr., Appellate Defender,  b y  Daniel R. 
Pollitt, Assis tant  Appellate Defender,  for the  defendant ap- 
pellant. 

MITCHELL, Justice. 

The defendant was tried upon proper indictments for first de- 
gree sexual offense and first degree rape. The jury found the de- 
fendant guilty of both offenses as  charged, and the  trial court 
entered separate judgments sentencing the  defendant to  concur- 
rent  sentences of life imprisonment. Upon the defendant's appeal 
of right t o  the Supreme Court from both judgments, the  trial 
court determined that  he was an indigent and appointed the Ap- 
pellate Defender as  counsel to  represent him for purposes of this 
appeal. 
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The State's evidence a t  trial tended to  show, inter alia, that  
the  victim lived with her parents in September of 1985, which 
was the  month prior t o  her thirteenth birthday. The defendant is 
her father. The victim testified tha t  she came home from school 
and was watching television in the  family living room. The de- 
fendant was the  only other person in the home a t  the time. 

The defendant asked the victim to  come to  his bedroom. 
When she entered the  bedroom, the  defendant was naked and ly- 
ing on the  bed. He told the  victim to  take her clothes off and lie 
down with him. She did a s  t he  defendant, her father, commanded 
and he committed sexual intercourse and sodomy upon her. She 
cried but the  defendant yelled a t  her to  be quiet. After com- 
pleting the  acts of sexual intercourse and sodomy upon the vic- 
tim, the defendant told her to  dress and to make the bed. He 
instructed her not to  tell anyone about what had happened, or  she 
"could get  hurt." 

The defendant offered evidence tending to  show that  neither 
his wife nor his other children had any reason to  believe that  the 
defendant had engaged in any sexual activities with the victim, 
The defendant testified that  he had never had sexual relations 
with the victim a t  any time. He specifically denied that  he had 
sex with the  victim on an afternoon in September of 1985. 

[I] Appellate counsel for the  defendant first contends that  the 
evidence as  submitted to  the  jury was insufficient with regard to  
the  victim's age to  support the  defendant's conviction for first 
degree rape. Although the  defendant's counsel a t  trial made a mo- 
tion for dismissal a t  the  close of the  State's evidence, that motion 
was waived when the  defendant introduced evidence. N.C.G.S. 
5 15-173 (1983); App. R. lO(bM3). Trial counsel for the defendant 
did not renew the motion to  dismiss a t  the close of all of the 
evidence. Although N.C.G.S. 5 15A-l446(d)(5) provides that  ques- 
tions of insufficiency of the  evidence may be the subject of ap- 
pellate review, even when no objection or motion has been made 
a t  trial, North Carolina Rule of Appellate Procedure 10(b)(3) pro- 
vides that  a defendant who fails to  make a motion to  dismiss a t  
the close of all of the evidence may not attack on appeal the suffi- 
ciency of the evidence a t  trial. We have specifically held in this 
regard that: "To the extent that  N.C.G.S. 15A-l446(d)(5) is incon- 
sistent with N.C.R. App. P. lO(bN31, the s tatute  must fail." State 
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v. Stocks, 319 N.C. 437, 439, 355 S.E. 2d 492, 493 (1987). Accord- 
ingly, we reject this contention by appellate counsel. 

[2] The defendant next contends that  he is entitled to  a new 
trial because the trial court failed to conduct a voir dire examina- 
tion to determine the competency of the  victim as  a witness amd 
failed to  make findings of fact and conclusions in this regard. 'We 
do not agree. 

In support of his contention that  the trial court was required 
to conduct a voir dire hearing and make findings and conclusions 
as  to the competency of the victim as a witness, the defendant 
relies on the recent statement of this Court that: 

The obligation of a trial judge to make a preliminary 
determination of a witness's competency is embodied in Rules 
104(a) and 601(a) and (b) of the new North Carolina Evidence 
Code. . . . Underlying the evidence rules a s  codified and the 
traditional case law analysis is the assumption that,  in exer- 
cising his discretion in ruling on the competency of a child 
witness t o  testify, a trial judge must rely on his personal 
observation of the child's demeanor and responses to  inquiry 
on voir dire examination. . . . Obviously, there can be no in- 
formed exercise of discretion where a trial judge merely 
adopts the stipulations of counsel that  a child is not compe- 
tent  t o  testify without ever having personally examined or  
observed the child on voir dire. The competency of a child 
witness t o  testify a t  trial is not a proper subject for stipula- 
tion of counsel absent the trial judge's independent finding 
pursuant t o  his opportunity to personally examine or observe 
the child on voir dire. 

State v. Fearing, 315 N.C. 167, 173-74, 337 S.E. 2d 551, 555 (1985). 
In Fearing we held that  the trial court erred in relying on a 
stipulation of counsel as  t o  the  competency of a child witness, 
rather than relying on its own observation of the  child in exercis- 
ing its discretion in determining the  child's competency to  testify. 
As can be seen from the foregoing quotation from Fearing, our 
primary concern was that  the trial court exercise its independent 
discretion in deciding competency after observation of the child 
and not the particular procedure whereby the court conducted its 
observation. Fearing is not authority for the proposition that  a 
defendant is entitled to a new trial in every instance in which a 
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trial  court fails t o  conduct a voir dire inquiry into t he  competency 
of a child witness o r  fails t o  make formal findings and conclusions 
a s  t o  a child's competency as  a witness. 

The general rule is tha t  every person is competent t o  be a 
witness unless determined t o  be disqualified by t he  Rules of Evi- 
dence. S ta te  v. DeLeonardo, 315 N.C. 762, 766, 340 S.E. 2d 350, 
354 (1986); N.C.G.S. 5 8C-1, Rule 601(a) (1986). Rule 601(b) provides 
in pertinent part: "A person is disqualified t o  testify as  a witness 
when the  court determines tha t  he is . . . (2) incapable of under- 
standing t he  duty of a witness t o  tell t he  truth." N.C.G.S. § 8C-1, 
Rule 601(b) (1986). We have held tha t  t he  issue of t he  competency 
of a witness res t s  in t he  sound discretion of t he  trial  court based 
upon its observation of t he  witness. S ta te  v. Hicks, 319 N.C. 84, 
89, 352 S.E. 2d 424, 426 (1987). Absent a showing tha t  t he  trial  
court's ruling as  t o  competency could not have been the  result  of 
a reasoned decision, it will not be disturbed on appeal. Id. 

In t he  present case, t he  victim took t he  stand and testified, 
without objection, tha t  she would reach her fourteenth birthday 
in approximately one month. She named the  school she attended 
and testified tha t  she  was then a student in the  ninth grade. She 
testified tha t  she understood what i t  meant t o  tell the  t ruth and 
tha t  she was going t o  tell t he  t ru th  in her testimony. The defend- 
ant's trial counsel then requested a voir dire examination of t he  
witness "to ascertain if she  knows what the  t ru th  is, what i t  
means t o  tell t he  truth." The trial  court denied t he  request and 
permitted the  witness t o  proceed with her testimony. During 
later cross-examination of t he  witness, t he  defendant's trial coun- 
sel was permitted t o  inquire further into t he  witness's ability t o  
understand t he  concept of truthfulness. When asked by t he  de- 
fendant's trial counsel if she knew what a lie was, t he  victim re- 
sponded affirmatively. When asked t o  define a "lie" t he  victim 
stated: "It means when you don't tell something tha t  is true." 

We conclude tha t  t he  testimony of t he  victim observed by 
t he  trial  court in t he  present case fully supported a conclusion 
that  t he  victim was not disqualified as  a witness for failure t o  
understand her duty t o  tell the  t ruth as  a witness. See S ta te  v. 
DeLeonardo, 315 N.C. a t  767, 340 S.E. 2d a t  354. Assuming 
arguendo tha t  the  trial court erred in failing t o  conduct a voir 
dire examination of the  witness and in failing t o  make specific 
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findings and conclusions as  t o  t he  witness's competency, we con- 
clude tha t  any such error  was harmless. When, as  here, t he  
evidence clearly supports a conclusion tha t  t he  witness is compe- 
tent ,  t he  trial court's failure t o  conduct a voir dire inquiry and 
make specific findings and conclusions concerning t he  witness's 
competency is, a t  worst, harmless error.  Cf. Sta te  v. Stepney, 280 
N.C. 306, 185 S.E. 2d 844 (1972) (trial court's failure t o  conduct 
voir dire and make specific findings of fact concerning sug- 
gestiveness of photographic lineup deemed harmless error);  S ta te  
v. Williams, 274 N.C. 328, 163 S.E. 2d 353 (1968) (same result  
where suggestiveness of live lineup involved). 

The defendant next contends tha t  t he  trial  court erred in ad- 
mitting testimony of t he  victim tha t  t he  defendant had often en- 
gaged in sexual intercourse with her. The defendant argues tha t  
the  admission of such testimony violated Rules 403, 404, and 412 
of the  North Carolina Rules of Evidence. 

[3] The defendant first argues tha t  this testimony violated Rule 
412(d), because the  trial  court failed t o  conduct t he  required in 
camera hearing t o  determine its admissibility. Rule 412 was de- 
signed t o  protect rape and sexual offense victims from unneces- 
sary and irrelevant inquiry into their prior sexual behavior. 11; is 
unnecessary here, however, for us t o  decide whether Rule 412 can 
ever be used as  a sword by t he  defendant in a rape case rather  
than as  a shield for the  victim. Subdivision (b) of Rule 412 s tates  
in pertinent par t  that:  "Notwithstanding any other provision of 
law, the  sexual behavior of t he  complainant is irrelevant t o  any 
issue in t he  prosecution unless such behavior: (1) Was between 
the  complainant and t he  defendant . . . ." N.C.G.S. 5 8C-1, Rule 
412(b) (1986). In t he  present case it  is both obvious and uncontest- 
ed that  all of t he  testimony complained of by t he  defendant 
related t o  sexual behavior between t he  complainant and the  de- 
fendant. Therefore, even if i t  is assumed arguendo tha t  t he  trial 
court erred by failing to  conduct t he  required in camera hearing 
before admitting such testimony, t he  error  was harmless. 

[4] The defendant next argues tha t  his daughter 's testimony 
that  he had engaged in a continuing course of acts of sexual inter- 
course with her was inadmissible under Rule 404, and tha t  i ts ad- 
mission was also prohibited by Rule 403 as  being more prejudicial 
than probative. We reject both arguments. 
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Rule 404(b) provides that: 

Evidence of other crimes, wrongs, or  acts is not admissible t o  
prove the  character of a person in order to show that  he act- 
ed in conformity therewith. I t  may, however, be admissible 
for other purposes, such a s  proof of motive, opportunity, in- 
tent,  preparation, plan, knowledge, identity, or  absence of 
mistake, entrapment or  accident. 

N.C.G.S. 5 8C-1, Rule 404(b) (1986). We have stated that  "as a care- 
ful reading of Rule 404(b) clearly shows, evidence of other of- 
fenses is admissible so long a s  it is relevant to any fact or  issue 
other than the  character of the accused." State  v. Weaver, 318 
N.C. 400, 403, 348 S.E. 2d 791, 793 (1986). In cases decided both 
before and after the adoption of Rule 404(b), we have held evi- 
dence that  perpetrators of sexual offenses have committed other 
sexual acts with their victims to  be relevant and admissible. E.g., 
Sta te  v. Frazier, 319 N.C. 388, 354 S.E. 2d 475 (1987) (applying 
Rule 404); S ta te  v. Arnold, 314 N.C. 301, 333 S.E. 2d 34 (1985) 
(prior t o  adoption of Rule 404); State  v. Sills, 311 N.C. 370, 317 
S.E. 2d 379 (1984) (same). Here, a s  in Arnold, the victim's tes- 
timony clearly tended to  establish the relevant fact that  the 
defendant took sexual advantage of the availability and suscepti- 
bility of his young victim a t  times when she was left in his care. 
314 N.C. a t  305, 333 S.E. 2d a t  36-37. We conclude that  the 
victim's testimony concerning her father's other acts of sexual in- 
tercourse with her was admissible under Rule 404. Further, the 
trial court did not abuse its discretion in failing to  exclude this 
testimony under Rule 403. See State  v. Frazier, 319 N.C. a t  390, 
354 S.E. 2d a t  477. 

Finally, the defendant contends that  the imposition of sen- 
tences of life imprisonment for first degree rape and first degree 
sexual offense constituted cruel and unusual punishments prohib- 
ited by the eighth amendment t o  the Constitution of the United 
States. We have previously held that  the imposition of sentences 
of life imprisonment for such offenses does not violate the prohibi- 
tion against cruel and unusual punishments. State  v. Cooke, 318 
N.C. 674, 351 S.E. 2d 290 (1987) (first degree sexual offense); State  
v. McClintick, 315 N.C. 649, 340 S.E. 2d 41 (1986) (first degree 
rape). This contention is without merit. 
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The defendant received a fair trial free of prejudicial error. 

No error. 

STATE OF NORTH CAROLINA v. HENRY LEE McCOLLUM AND LE,ON 
BROWN 

No. 666A84 

(Filed 3 February 1988) 

Criminal Law 1 113.6- murder and rape-two defendants-instructions which 
failed to separate cases against them -error 

The trial court erred in the  joint trial of two defendants for first degree 
murder and first degree rape where the trial court's instructions to the jury 
during the guilt determination phase of the  case were readily susceptible to  
being interpreted as  instructions to  convict each defendant if the  jury found 
that the other defendant had committed the crimes charged and were not 
clearly limited to  the theories of felony murder or acting in concert. 

APPEAL of right by the defendants from judgments sentenc- 
ing each defendant to death for murder in the first degree and to 
imprisonment for life for first degree rape, entered by Lane, J., at  
the 8 October 1984 Criminal Session of Superior Court for ROBE- 
SON County. Heard in the Supreme Court on 8 December 1987'. 

Lacy H. Thornburg, Attorney General, by David Roy Black- 
well and William N. Farrell, Jr., Special Deputy Attorneys Gener- 
al, for the State. 

Adam Stein for the defendant-appellant Leon Brown. 

Malcolm Ray Hunter, Jr., Appellate Defender, by Louis D. 
Bilionis, Assistant Appellate Defender, for the defendant-appel- 
lant Henry Lee McCollum. 

MITCHELL, Justice. 

The defendants, Henry Lee McCollum and Leon Brown, were 
tried upon separate bills of indictment charging each of them with 
the first degree murder and first degree rape of Sabrina Buie. 
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They were tried jointly during the  8 October 1984 Criminal Ses- 
sion of Superior Court for Robeson County. The jury returned 
verdicts finding each defendant guilty of both crimes as  charged. 
The jury found each defendant guilty of first degree murder on 
both the theory of premeditation and deliberation and the  felony 
murder theory. After a sentencing hearing, the jury recommend- 
ed a sentence of death for each defendant for first degree murder. 
The trial court entered judgments on 25 October 1984 sentencing 
each defendant t o  death for first degree murder and to  imprison- 
ment for life for first degree rape. The defendants appealed to  
this Court as  a matter  of right. 

A complete recitation of the  evidence introduced a t  trial is 
unnecessary in resolving the  issue which we find dispositive of 
this case on appeal. The State's evidence tended t o  show, inter 
alia, that  Sabrina Buie, an eleven-year-old child, was missing from 
her home a t  approximately 12:20 a.m. on Sunday, 25 September 
1983, when her father returned home from working the  midnight 
shift a t  a nearby business. The child's nude body was found in a 
bean field in Robeson County on the afternoon of 26 September 
1983. 

An autopsy was performed upon the body of Sabrina Buie. 
Linear abrasions on her back and buttocks revealed a pattern in- 
dicating that  the  body had been dragged over a rough surface. 
There was a tear  or laceration deep within the  victim's vagina 
and a tear  or laceration in her anal canal. Petechial hemorrhaging, 
characterized as  the bursting of small blood vessels caused by 
pressure, was observed in the  victim's eyes. Similar hemorrhag- 
ing caused by a pressure mechanism was also observed in the  
heart and lungs. The brain appeared slightly swollen due to  a lack 
of oxygen. 

A stick and pair of panties was wedged in the  victim's airway 
opening, completely obstructing the airway. Dr. Debra Radisch, 
Chief Assistant Medical Examiner for the  State  of North Caro- 
lina, testified that  the victim died of asphyxiation. 

The defendant Henry Lee McCollum gave a statement to  law 
enforcement officers on 28 September 1983. He said that  he saw 
the  victim Sabrina Buie and a male named Darrell Suber come 
out of Sabrina's house a t  about 9:30 p.m. on 24 September 1983. 
McCollum and four other males joined them, and the  group then 
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went to  a "little red house near t he  ballpark." The five males 
tried to  convince Sabrina t o  have sexual intercourse with them, 
but she refused. Two of the  males went to  a nearby store and 
bought malt liquor. When they returned, the  males discussed h.av- 
ing sexual intercourse with Sabrina. One of the  males, Louis 
Moore, refused t o  participate and left. 

McCollum, Sabrina and the  others then walked across a bean 
field behind the  store. They sat  there in some bushes and drank 
the  malt liquor. Suber then said t ha t  he was going t o  have sexual 
intercourse with Sabrina. The defendant Henry Lee McCollum 
grabbed Sabrina's right arm, and another member of the  group 
grabbed her left arm. Suber then raped her while McCollum and 
the  other male held her. Each man raped Sabrina while others 
held her. Evidence presented tended to  show that  two of the  men 
also sodomized her. 

Suber then said, "we got to  do something because she'll go 
uptown and tell t he  cops we raped her." The defendant Henry 
Lee McCollum grabbed Sabrina's right arm and held her while 
another male grabbed her left arm. Chris knelt over Sabrina's 
head and with a stick pushed her panties down her throat.  After 
they knew she was dead, McCollum and Chris dragged her body 
away to  hide it from view. 

The defendant Leon Brown gave a statement to  law enforce- 
ment officers on 29 September 1983 which implicated him in the  
murder and rape of Sabrina Buie. 

The defendants assign a s  error ,  inter alia, instructions given 
the  jury during the  guilt determination phase of their joint trial. 
Each defendant contends tha t  t he  instructions, taken a s  a whole, 
failed to  separate the  cases against them and failed t o  insure con- 
sideration by the  jury of the individual guilt or innocence of each 
defendant. We conclude that  these assignments a re  meritorious 
and hold that  each defendant must receive a new trial on the  
charges against him. 

This Court has often found reversible error  where two or 
more defendants a re  tried together for the  same offense upon 
jury instructions susceptible to  the  construction that  the  jury 
should convict all of the defendants if they find beyond a reason- 
able doubt tha t  any of t he  defendants committed the  offense 
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charged. E.g., State  v. Parrish, 275 N.C. 69, 165 S.E. 2d 230 (1969). 
In the  present case, the  trial court did specifically instruct t he  
jury when stating the  elements of premeditated and deliberate 
first degree murder: "Of course, you will be required t o  deter- 
mine the  guilt or innocence of each defendant on the  basis of the  
evidence a s  presented against him." A t  several other points in 
t he  instructions, the  trial court also used te rms  such as  "the 
defendant," "each defendant," or  "he" which could be construed 
as  indicating tha t  the  trial court intended the  jury t o  deal with 
the  defendants' cases individually. Nevertheless, we a r e  unable t o  
say here, as  we have said in other cases, that  we are  "convinced 
that  the  jurors were not misled by the  portion of the  charge t o  
which defendants except." S ta te  v. Tomblin, 276 N.C. 273, 277, 
171 S.E. 2d 901, 904 (1970). 

The trial court's instructions to  the jury during the guilt de- 
termination phase of this case, taken as  a whole, were readily 
susceptible to  being interpreted as  instructions t o  convict each 
defendant if t he  jury found that  the  other defendant had commit- 
ted the  crimes charged. Further ,  such instructions were not clear- 
ly limited to  the  jury's consideration of the  theory of felony 
murder or the  theory that  the  defendants had acted in concert, 
although the trial court did instruct the jury on those theories. 

We find the  following quotations from the  trial court's in- 
structions during the  guilt determination phase to  be fairly repre- 
sentative of the  instructions taken as  a whole. In defining the  
elements the  State  must prove under the felony murder rule, for 
example, the  trial court instructed the jury: 

I further charge you that  for you t o  find the defendant 
guilty of first degree murder under the  Firs t  Degree Felony 
Rule the  State  must prove three things beyond a reasonable 
doubt. 

First,  that  the defendant and each of them or  either of 
them committed the felony of rape. 

(emphasis added). Although the  trial court thereafter instructed 
on the  law with regard to  defendants acting in concert, the fore- 
going quotation could have misled the jury into believing that  
they could convict both defendants if only one of them raped the  
victim, even if the jury did not believe that  they were acting in 
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concert. Later portions of the instructions did little t o  clarify this 
matter and, in fact, added to the uncertainty. 

In the trial court's mandate to  the jury with regard to the 
theory of premeditated and deliberate murder, the trial court in- 
structed in part: 

So with respect t o  the charge of murder I charge if you 
find that  from the evidence beyond a reasonable doubt that 
on or about the 24th of September 1983, the  defendant Henry 
Lee McCollum and the defendant Leon Brown intentionally 
shoved the  stick wrapped in her panties down the throat of 
the said Sabrina Buie, proximately causing the death of 
Sabrina Buie, and that  the defendant intended to  kill Sablrina 
Buie and that  each defendant acted with malice .after premed- 
itation and deliberation, it will be your duty to return a ver- 
dict of guilty of first degree murder on the  basis of ma.lice, 
premeditation and deliberation. 

(emphasis added). 

The trial court then gave its mandate to  the  jury with regard 
to the felony murder theory, which included the following: 

Whether or not you find the defendant Henry Lee Mc- 
Collum or the defendant Leon Brown guilty of first degree 
murder on the basis of malice, premeditation and deliberation 
you will also consider whether either or all of them are  guilty 
of first degree murder under the  First Degree Felony .Mur- 
der  Rule. 

So I charge you if you find from the evidence beyond 2 

reasonable doubt that  on or  about the  24th of September, 
1983, the defendant Henry Lee McCollum or the defendant 
Leon Brown, while committing the felony of rape upon one 
Sabrina Buie, stuffed or shoved a stick down the thmat  of 
the said Sabrina Buie with panties wrapped around the  stick, 
or aided in the  stuffing or shoving of that  stick with the pan- 
ties around i t  down the throat of the said Sabrina Buie, and 
that  the stuffing of that  stick with the panties around it was 
a proximate cause of the  death of Sabrina Buie, it would be 
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your duty  to return a verdict of guilty of first degree murder 
under the Felony Murder Rule. 

(emphasis added). 

The trial court thereafter gave its mandate concerning the  
manner in which the jury would consider the defendants' guilt vel 
non of second degree murder, if i t  found them not guilty of first 
degree murder. The trial court's mandate as  to second degree 
murder included the following: 

Now, second degree murder is the unlawful killing of a 
human being with malice but without premeditation and de- 
liberation. In order for you to  find the defendant guilty of 
second degree murder the State  must prove beyond a reason- 
able doubt that the defendant Henry Lee McCollum and the 
defendant Leon Brown, or either of them, intentionally 
shoved the stick with the panties wrapped around it, or aided 
in the shoving of the stick with the panties around it, down 
the throat of the said Sabrina Buie . . . . 

(emphasis added). 

The trial court then undertook to define the elements of first 
degree rape and to give its mandate to the jury concerning the 
charges of first degree rape against these defendants. The trial 
court stated in part in this regard that: 

And fourth, that  the  defendant or either or both of them 
was aided or  abetted by one or  more persons . . . . 

So I charge if you find from the evidence beyond a rea- 
sonable doubt that  on or about the 24th of September, 1983, 
the defendant Henry McCollum and the defendant Leon 
Brown engaged in vaginal intercourse with Sabrina Buie and 
that  the said Henry McCollum andor  the said Leon Brown 
did so against her will by throwing her t o  the ground and 
holding her on the ground, each holding a hand while the 
rape occurred, and that-and by striking her and this was 
sufficient to overcome any resistance which the said Sabrina 
might make and the said Sabrina Buie did not consent to and 
that  it was against her will, and that the defendant was aided 
and abetted by one or more persons, keeping in mind that 
the person would be aided and abetted if that  person was 
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present a t  t he  time of the  rape and knowingly advised, en- 
couraged and aided him t o  commit t he  crime, it would be 
your duty t o  return a verdict of guilty of first degree rape. 

(emphasis added). 

I t  is t r ue  that  the trial court instructed the  jury that ,  as  t o  
each offense charged, they should consider t he  defendants' cases 
individually and render verdicts against each of them individual- 
ly. However, we a r e  unable t o  say tha t  the instructions taken as  a 
whole were not susceptible t o  the  construction tha t  t he  jury 
should convict both defendants if it found one guilty. Given the  in- 
structions and mandates of the  trial court in this case, the  jury 
reasonably could have believed that  it was to  consider and decide 
each defendant's guilt individually, but that  it could convict both 
defendants if only one defendant committed the  crimes charged. 

This case differs from Tomblin in which we found one in- 
advertent error  in the  trial court's mandate on a charge of rape 
t o  have been cured by repeated thorough instructions on the  
jury's duty t o  consider each defendant's case individually and 
separately. Here, throughout its instructions and mandates, the  
trial court used singular and plural references to  the  defendants 
interchangeably. The trial court also made interchangeable refer- 
ences to  the defendants in the  disjunctive, t he  conjunctive, and 
various combinations of the  conjunctive and disjunctive. The jury 
instructions in this case were fa r  more likely to  mislead the  jury 
than those in Tomblin. 

This Court has long held that  where, as  here, "two or more 
defendants a re  jointly tried for t he  same offense, a charge which 
is susceptible to  the  construction tha t  the jury should convict all 
if it finds one guilty is reversible error." State v. Tomblin, 276 
N.C. a t  276, 171 S.E. 2d a t  903. The instructions in the  present 
case being susceptible t o  just such a construction, these defend- 
ants  must be, and are, granted a new trial as  to  all of the  charges 
against them giving rise t o  this appeal. 

New trial. 
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CRAFTIQUE, INC.; BAKER FURNITURE, A DIVISION OF BAKER, KNAPP AND TUBBS, 
INC.; HECKMAN COMPANIES, A DIVISION OF BEATRICE FOODS CO.; 
HENREDON FURNITURE INDUSTRIES, INC.; AND STATESVILLE CHAIR 
CO. v. STEVENS AND CO., INC.; AND GEORGE B. STEVENS 

No. 267PA87 

(Filed 3 February 1988) 

1. Guaranty Q 2- letter promising pereonal payment of debt upon dissolution of 
corporation-dissolution of corporation not condition precedent 

The trial court correctly entered summary judgment for plaintiffs in an 
action based on a letter which plaintiffs claimed was a personal guaranty 
where the individual defendant wrote a letter to plaintiff creditors indicating 
that the corporation would be dissolved and that he would personally assume 
all obligations and debts of the company, but the corporation was never dis- 
solved. There was no condition precedent because the letters did not contain 
any language plainly and clearly indicating that the dissolution of the corpora- 
tion and the transfer of its assets were a condition precedent to defendant's 
guaranty; defendant should have anticipated that plaintiffs would construe the 
letters as promises of guaranty. 

2. Judgments 8 55 - guaranty action - prejudgment interest - from breach of 
gua~anty contract 

Prejudgment interest was properly awarded in a guaranty action from the 
date of the principal's breach rather than from the breach of the guaranty con- 
tract. N.C.G.S. § 24-5. 

ON appeal of an unpublished decision of the Court of Appeals, 
85 N.C. App. 348, 355 S.E. 2d 265 (19871, which reversed a judg- 
ment entered by Ross, J., on 1 May 1986, in Superior Court, 
IREDELL County. Heard in the Supreme Court 12 November 1987. 

Stern, Graham and Klepfer, by James W. Miles, Jr., for the 
plaintiff appellant. 

Homesle y, Jones, Gaines & Fields, by Edmund L. Gaines and 
Clifton W. Homesley, for the defendant appellee George B. 
Stevens. 

MITCHELL, Justice. 

The primary issue before us is whether the Court of Appeals 
erred in reversing the trial court's entry of summary judgment 
for the plaintiffs, Craftique, Inc. and Henredon Furniture In- 
dustries, Inc., on their claim for breach of a personal guaranty. 
We hold that the Court of Appeals erred in this regard and re- 
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verse its ruling. Further, we conclude that the trial court proper- 
ly calculated and awarded interest on the amounts owed. 

Craftique, Inc. and Henredon Furniture Industries, Inc. are in 
the business of manufacturing furniture and selling it to retail 
dealers. For several years they supplied the defendant Stevens & 
Co., Inc. furniture on an open account, and the corporation paid 
its bills regularly. In 1981, however, the defendant corporation 
fell behind in its payments. 

On 19 February 1982 the corporation's president, the defend- 
ant George B. Stevens, sent the plaintiffs the following letter: 

Gentlemen: 

This letter is written to you to advise of a change being 
made in the financial structure of the retail furniture 
business being operated in Mooresville, North Carolina, 
under the name of Stevens and Company. All of the common 
stock in this corporation is owned by George B. Stevens. 

This corporation is being dissolved under Section 337 of 
the Internal Revenue Code and this business will continue to 
operate as a sole proprietorship owned by George B. Stevens. 
All the assets of Stevens and Company will be transferred to 
George B. Stevens, individually, and George B. Stevens will 
personally assume all obligations and debts of Stevens and 
Company. Your position as a vendor of Stevens and Company 
will be strengthened by this change. 

If you have any questions concerning the foregoing 
please feel free to contact me. 

Yours very truly, 

SIGEORGE B. STEVENS 
George B. Stevens 

Both Craftique and Henredon relied on the letter as a personal 
guaranty and continued to make shipments of furniture. When 
they did not receive payment, they filed this action against 
Stevens & Co. and George B. Stevens, individually, seeking to col- 
lect money owed. 

[I] The plaintiffs sought relief on the theory that  the letter was 
a personal guaranty by George Stevens that he would pay the 
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bills if the  defendant company defaulted. The trial court entered 
summary judgment in favor of t he  plaintiffs. George Stevens ap- 
pealed. 

The Court of Appeals concluded that  t h e  let ter  was not clear- 
ly a guaranty, but even if it was, it included a condition precedent 
that  had not occurred. That condition was that  Stevens & Co. was 
to  be dissolved and all assets transferred to  George B. Stevens 
before he would become personally liable. Even by the  time of 
trial, the  condition had not occurred. The Court of Appeals 
reversed the  trial court's summary judgment for the  plaintiffs 
and remanded the  case to  the  Superior Court, Iredell County, for 
entry of summary judgment for the  defendants. 

Craftique and Henredon petitioned this Court for discretion- 
ary review on the issue of whether the letters George Stevens 
sent to  them included a condition precedent. We conclude that  
they did not and that  they constituted his personal guaranty to  
pay the  past, present, and future debts of Stevens & Co. A guar- 
anty of payment is an absolute promise t o  pay the  debt of another 
if the debt is not paid by the  principal debtor. Investment  Proper- 
t ies v. Norburn, 281 N.C. 191, 188 S.E. 2d 342 (1972). When the 
terms of a guaranty a re  clear and unambiguous, i ts meaning is a 
matter  of law for the court. North Carolina National Bank v. Cor- 
be t t ,  271 N.C. 444, 156 S.E. 2d 835 (1967). 

In Cargill, Inc. v. Credit Assoc., Inc., 26 N.C. App. 720, 217 
S.E. 2d 105 (19751, the Court of Appeals defined "conditions prece- 
dent" as  

'those facts and events, occurring subsequently to  the  making 
of a valid contract, that  must exist or occur before there is a 
right to  immediate performance, before there is a breach of 
contract duty, before the  usual judicial remedies a re  avail- 
able.' 3A Corbin, Contracts § 628, a t  16 (1960). On the other 
hand, one who makes a promise expresses an intention that  
some future performance will be rendered and gives the  
promisee assurance of i ts  rendition. 

Cargill, 26 N.C. App. a t  722-23, 217 S.E. 2d a t  107-108. Conditions 
precedent a re  not favored by the law. Jones v. Palace Real ty  Co., 
226 N.C. 303, 305-306, 37 S.E. 2d 906, 907-908 (1946). Absent plain 
language, a contract ordinarily will not, be construed as  containing 
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a condition precedent. Construction Co. v. Crain & Denbo, Inc., 
256 N.C. 110, 118, 123 S.E. 2d 590, 596 (1962). The use of lang,uage 
such as  "when," "after," and "as soon as" clearly indicates that  a 
promise will not be performed except upon the  happening of a 
stated event, i.e., a condition precedent. Jones ,  226 N.C. a t  3016, 37 
S.E. 2d a t  908. The let ters  from George Stevens to  Henredon and 
Craftique did not contain any language plainly and clearly indi- 
cating that  the dissolution of Stevens & Co. and the  transfer of 
its assets to  George Stevens were a condition precedent to  his 
guaranty. Rather, the let ters  merely stated tha t  the  transaction 
would take place and that  George Stevens would assume the  obli- 
gations and debts of Stevens & Co. 

Ordinarily, when such operative words can be construed as  
either a promise or a condition, the  presumption is in favor of a 
promise. Cargill, 26 N.C. App. a t  722, 217 S.E. 2d a t  107, "In 
resolving doubts as  to whether an event is made a condition of an 
obligor's duty, . . . an interpretation is preferred that  will reduce 
the obligee's risk of forfeiture, unless the  event is within the  
obligee's control or the circumstances indicate that  he ha:s as- 
sumed the risk." Restatement (Second) of Contracts § 227 (1979). 
Here, the  control of the  dissolution of Stevens & Co. and the 
transfer of assets to  George Stevens were within his volitional 
control as  sole shareholder of the  company. The language of his 
letters conveyed a promise and not a condition. 

In the analogous case of Clear Fir  Sales Company v. Carolina 
Plywood Dis tr ibutors ,  13 N.C. App. 429, 185 S.E. 2d 737 (19721, 
the Court of Appeals affirmed the entry of summary judgment 
against an individual guarantor of a corporation's debt. The 
guarantor had sent the creditor a letter,  which the trial court 
determined to be a guaranty as a matter  of law. The Court of Ap- 
peals reasoned that  the language of the  letter must be given the  
construction that  the guarantor should have anticipated it would 
be given by the creditor. We find that  reasoning equally ap- 
plicable in this case. Because George Stevens failed to  use clear 
and plain language in his 19 February 1982 let ters  to  create a. con- 
dition to  his assuming the  debts and obligations of Stevens &: Co., 
he should have anticipated that  Craftique and Henredon would 
construe them as promises of guaranty. The trial court correctly 
interpreted the  letters as  le t ters  of guaranty. 
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[2] The defendant George Stevens brings before this Court 
another issue, which the  Court of Appeals did not address. He 
contends that  the trial court's award of prejudgment interest to  
Henredon and Craftique was erroneous. He argues that  he is 
liable for interest only from the  date  of demand for payment, 
which he contends was the  date  this action was filed, and not 
from the date  of breach. 

N.C.G.S. 5 24-5 authorizes awards of interest on damages 
resulting from breach of contract from the date  of the  breach a t  
the  ra te  of interest provided in the  contract, o r  a t  the legal ra te  if 
the parties have not agreed on their own rate. When interest is 
not made payable on the  face of the instrument, payment of in- 
terest  will be imposed by law in the nature of damages for the  
retention of the principal of the  debt. Security National Bank v. 
Travelers' Ins. Co., 209 N.C. 17, 182 S.E. 702 (1935). In the present 
case Henredon had an agreed interest ra te  in its contract; Craf- 
tique did not. Therefore, the  trial court awarded interest a t  Hen- 
redon's contract rate  for the  debt owing to  it and a t  the legal ra te  
for the  debt owing to  Craftique. 

George Stevens' agreements t o  "assume all obligations and 
debts of Stevens and Company" were guaranty agreements t o  
pay the  principal amounts of Stevens & Co.'s accounts with 
Henredon and Craftique, and to  pay interest a t  the contract ra te  
to  Henredon and a t  the  legal ra te  to  Craftique for balances not 
paid within thir ty days. The trial court's award of prejudgment 
interest on all amounts not paid by Stevens & Co. within thirty 
days from the  date of invoice was not based on George Stevens' 
breach of his collateral guaranty contract, but was an element of 
the  debt that  Stevens had agreed to  pay. 

A guarantor may be charged with interest on the prin- 
cipal sum either because: (1) interest was a part of the  
primary obligation and the  guaranty contract, properly inter- 
preted, guaranteed both the  principal sum plus interest 
thereon; or (2) the  guarantor did not pay the creditor the  
amount guaranteed as  that  amount became legally due under 
the guaranty contract and interest is properly chargeable, 
under applicable rule of law, on that  amount. . . . 

Where interest is recoverable because it is part of the  
guaranteed underlying obligation, interest is generally allot- 
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ted on the sum guaranteed from the time of default of the 
principal. Where interest is recoverable because the guaran- 
tor  has not paid the  obligation which has matured and has 
become a primary obligation of the guarantor, interest is 
recoverable from the guarantor from the time of notice and 
demand. 

38 Am. Jur .  2d Guaranty 5 76, a t  1081-82 (1968). 

We conclude that  the trial court properly entered summilry 
judgment against George Stevens for interest on the principal 
amounts owed by Stevens & Co., a t  the contract ra te  for Henire- 
don and a t  the legal rate  for Craftique, on all amounts not paid 
within thirty days of the date of the invoice. These interest 
awards were proper because George Stevens had guaranteed in- 
terest as  well as  principal amounts owed by Stevens & Co. and 
not as  a result of his breach of the guaranty contract. Therefore, 
interest was properly chargeable from the date of Stevens & Co.'s 
breach, rather than from the date of demand and notice to  George 
Stevens. 

We hold that summary judgment in favor of the plaintiffs, 
Henredon and Craftique, was proper because there a re  no gen- 
uine issues of material fact, and these plaintiffs a re  entitled to  
judgment as  a matter of law. N.C.G.S. 5 1A-1, Rule 56 (1983). 
George Stevens' 19 February 1982 letters t o  Henredon and Craf- 
tique were unconditional guaranty contracts t o  pay all of Stevens 
& Co.'s debts and obligations to these plaintiffs, including inter- 
est. The opinion of the Court of Appeals is reversed, and the case 
is remanded to that  court for reinstatement of the trial court's 
summary judgment in favor of the plaintiffs. 

Reversed and remanded. 
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STATE OF NORTH CAROLINA v. MILDRED WATKINS VANDIVER 

No. 91A87 

(Filed 3 February 1988) 

1. Constitutional Law 8 30; Bills of Discovery 8 6- police memorandum-refusal 
to order discovery 

The trial court did not er r  in refusing to  order disclosure pursuant to  
N.C.G.S. § 15A-903(f)(2) of a police memorandum purportedly containing a 
prior inconsistent statement by a State's witness where the  memorandum con- 
tained only a narrative of the offense and did not attribute oral statements to  
any of the three witnesses mentioned therein, and it thus did not contain a 
witness's prior "statement" within the meaning of section 903. 

2. Criminal Law 8 138.29- perjury not proper aggravating factor 
Perjury may no longer constitute a nonstatutory aggravating factor in 

North Carolina. Prior case law conflicting with this decision is overruled. 

APPEAL by defendant from judgment sentencing her t o  life 
imprisonment for conviction of murder in the  second degree, said 
judgment imposed by Hight, J., a t  the 1 December 1986 session of 
Superior Court, CUMBERLAND County. Heard in the  Supreme 
Court 11 November 1987. 

Lacy H. Thornburg, At torney General, by  Edmond W. Cald- 
well, Jr., Special Deputy Attorney General, for the state. 

Robin E. Hudson for defendant. 

MARTIN, Justice. 

The victim, Robert Eugene Scott, bled to  death from a single 
s tab  wound to  the neck on 28 December 1985. On that  date, the  
victim had been visiting his mother and stepfather, Shirley and 
Joseph Haselden, in their apartment on the second floor of a 
Fayetteville rooming house. At  about 6:45 p.m., the  victim became 
embroiled in an argument with defendant's boyfriend, Paul Hair, 
outside defendant's first-floor apartment. Shortly thereafter the  
victim suffered a s tab wound which severed his carotid artery. At  
trial the  s tate  theorized that  defendant stabbed the  victim, while 
defendant maintained that  Paul Hair was solely responsible for 
the  crime. 

The state 's evidence tended t o  show that  the  Haseldens, the  
victim, and Gregory Davis, another second-floor resident, agreed 
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to  confront defendant and complain about loud music coming from 
her apartment below. The group went downstairs and knocked on 
defendant's door. Paul Hair came to  the  door yelling and cursing, 
and an argument ensued between him and the  victim. Defendant 
warned the  victim not to  bother Hair and disappeared back into 
her apartment. Recognizing the  futility of the  dispute, Davis and 
Mr. Haselden went back t o  their own apartments. The victim re- 
mained a t  defendant's door and Mrs. Haselden lingered on the  
stairs. 

Mrs. Haselden, the only purported eyewitness t o  the  crime, 
testified that  she was standing a t  the  bottom of the  stairs across 
from defendant's door when she heard Paul Hair say "Go ahead 
and do it if you're going to." Defendant then came out of her 
apartment, exclaimed "No son of a bitch tells me I'm not allowed 
to  play my [expletive] music," and stabbed the  victim with a 
butcher knife. 

Defendant testified on her own behalf, denying any participa- 
tion in the  crime. She testified that  the  victim continued arguing 
with Hair after the  others had gone upstairs. At  one point during 
the dispute the  victim came inside the apartment and slapped de- 
fendant's face. Hair then followed the  victim into the  hallway out- 
side the  apartment with a steak knife in his hand. Defendant did 
not see the  actual stabbing but did notice that  the  victim was 
bleeding. Later,  Hair told defendant that  police would not prose- 
cute a woman and encouraged her to  take the  blame for t he  stab- 
bing. 

The jury convicted defendant of murder in the  second 
degree. The trial judge found one factor in mitigation, that  de- 
fendant's criminal record consisted solely of misdemeanors pun- 
ishable by not more than sixty days' imprisonment, and one factor 
in aggravation, that  defendant's testimony was perjured. Having 
determined that  the  aggravating factor outweighed the  miti- 
gating factor, the trial judge sentenced defendant t o  life imprimson- 
ment. 

[I] Defendant first argues that  she is entitled to  a new trial 
because the  trial judge refused to  order disclosure of a police 
memorandum purportedly containing a prior inconsistent state- 
ment by witness Shirley Haselden. Following Mrs. Haseld~en's 
direct testimony that  she had observed the  stabbing from the bot- 
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tom of the  stairs, defense counsel requested that  the  report in 
question, filed by Officer J. D. Bronson of the  Fayetteville Police 
Department on the night of the  killing, be admitted for purposes 
of cross-examination. This request was denied. Counsel renewed 
the  motion during cross-examination of Detective David Pulliam 
of t he  Fayetteville Police Department and it was again denied. 
The trial court made written findings of fact and conclusions of 
law, then sealed the  report for appellate review. 

Defendant argues that  t he  trial court's ruling was a clear 
violation of N.C.G.S. 5 15A-903(f)(2), which provides: 

After a witness called by the  S ta te  has testified on direct ex- 
amination, the  court shall, on motion of the  defendant, order 
the  State  t o  produce any statement of the witness in the  
possession of the  S ta te  that  relates to  the  subject matter as  
t o  which the  witness has testified. If the entire contents of 
that  statement relate t o  the subject matter  of the testimony 
of t he  witness, the  court shall order it t o  be delivered direct- 
ly t o  the  defendant for his examination and use. 

(Emphasis added.) 

We have opened the  sealed envelope and examined the  docu- 
ment in question. Our own impressions of the  report are  accurate- 
ly reflected by the  voir dire testimony of Detective Pulliam: 

[Mr. Vanstory]: The report that  you just looked at,  that  was 
a field report made by a uniformed officer? 

[Detective Pulliam]: Yes, sir, it is. 

Q. What a re  the  purposes of those field reports? 

A. He writes down his investigative notes on the incident as  
any physical observation that  he makes or any information 
that  may have been transferred to  him from any outside 
source. And he does a summation or a narrative of the  infor- 
mation given to  him, and then he places tha t  information in a 
summary report or an original report. 

Q. I s  it meant to  be a detailed account of what occurred? 

A. No, sir, it's not. 
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Q. In this particular report that  you just looked at ,  he 
doesn't specify from whence this information came or  from 
whom it came; is that  correct? 

A. That's correct. 

Q. As a matter of fact, three different people is [sic] listed. a s  
possible sources of the information? 

A. That is correct. 

Q. And he doesn't indicate who told him what? 

A. That is correct. 

The term "statement" a s  used in N.C.G.S. 5 15A-903(f)(2) in- 
cludes statements signed or otherwise adopted by the witness 
and "substantially verbatim" recitals or oral statements which 
are  contemporaneously recorded. N.C.G.S. 5 15A-903(f)(6) (1983). 
Because the report in question contains only a narrative of the of- 
fense and does not attribute oral statements t o  any of the  three 
witnesses mentioned therein, we conclude that it does not contain 
Mrs. Haselden's prior "statement" for purposes of section 903. 
Defendant's assignment of error  is overruled. 

[2] Defendant next challenges the validity of the  life sentence 
imposed. She contends that  the trial judge erroneously found as a 
nonstatutory aggravating factor that  defendant's testimony was 
perjured. 

We first approved the use of perjury as  an aggravating f'ac- 
tor in State v. Thompson, 310 N.C. 209, 311 S.E. 2d 866 (1984). 
Recognizing that  our decision was "fraught with potential dan- 
gers," however, we strongly cautioned that  "a trial judge shoiuld 
exercise extreme caution in this area and should refrain frlom 
finding perjury a s  an aggravating factor except in the  most ex- 
treme case." Id a t  226-27, 311 S.E. 2d a t  876. We have been 
careful t o  reiterate this admonishment on each occasion on which 
the issue has arisen. See State u. Rogers, 316 N.C. 203, 341 S.E. 
2d 713 (1986); State v. Brown, 315 N.C. 40, 337 S.E. 2d 808 (19851, 
cert. denied, - -  - U.S. - -  -, 90 L.Ed. 2d 733 (1986). 

Experience has demonstrated that  the concerns expressed in 
Thompson were well-founded. The "extreme case" standard has 
proved unworkable and our words of caution insufficient bulwarks 
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against misuse of the  aggravating factor. This is amply demon- 
s trated by the  facts of this case. Here, the  only evidence of per- 
jury was the  fact that  defendant's testimony was contradicted by 
Shirley Haselden. The trial judge noted that  the  jury "by its ver- 
dict obviously found tha t  the  defendant's testimony was false." 
That the  trial judge's finding of perjury was conjectural is cer- 
tain. 

Because a trial judge's determination of the  factor is basical- 
ly dependent upon his subjective evaluation of the defendant's de- 
meanor, we find it impossible to  formulate adequately concrete 
guidelines to  prevent future erroneous findings. In the  interests 
of justice, we therefore hold that  perjury may no longer con- 
stitute a nonstatutory aggravating factor in North Carolina. If the  
facts of the  particular case warrant it, a defendant who commits 
perjury may be prosecuted under a separate indictment for that  
offense. In so ruling, we intend no criticism of the  trial judges 
who have wrestled unsuccessfully with this problematic sentenc- 
ing issue. 

The rule herein announced shall be effective in all sentencing 
hearings commencing on or after the certification date of this 
opinion, including the  resentencing of this defendant. Prior case 
law is overruled to  the extent  that  it conflicts with this decision. 
This cause is remanded to  the  Superior Court, Cumberland Coun- 
ty,  for a new sentencing hearing. 

Remanded for new sentencing hearing. 

STATE OF NORTH CAROLINA v.  LOUIS EDWARD BOYD 

No. 36A87 

(Filed 3 February 1988) 

1. Criminal Law 8 34.7- other sex offense-admissible to show scheme or intent 
The trial court did not er r  in a prosecution of defendant for the first 

degree rape of his twelve-year-old stepdaughter by admitting testimony from 
defendant's wife concerning an incident with her eight-year-old female cousin 
where that incident had been the basis of a statement by the witness to a doc- 
tor that she thought defendant had had intercourse with her daughter and 
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where there were similarities with the incident for which defendant was 
charged. N.C.G.S. 5 8C-1, Rule 404(b), N.C.G.S. § 8C-1, Rule 403. 

2. Criminal Law 88 34.3 and 128.1- first degree rape-testimony of previous 
charge - mistrial denied - no abuse of discretion 

The trial court did not abuse its discretion in the prosecution of defendant 
for the  first degree rape of his stepdaughter by denying his motion for a 
mistrial after defendant's wife testified that  her husband had been brought to  
court before for rape. The trial court took prompt and sufficient corrective ac- 
tion by sustaining defendant's objection, allowing defendant's motion to  strike, 
and instructing the  jury not to  consider the response; moreover, overwheln~ing 
evidence of defendant's guilt had already been admitted. 

APPEAL by defendant pursuant to  N.C.G.S. 5 7A-27(a) from a 
judgment imposing a sentence of life imprisonment, entered by 
Allsbrook, J., a t  the  22 September 1986 Criminal Session of 
Superior Court, WASHINGTON County. Heard in the  Supreme 
Court 9 December 1987. 

Lacy H. Thornburg, Attorney General, by Thomas G. Meach- 
am, Jr., Assistant Attorney General, for the State. 

Malcolm Ray Hunter, Jr., Appellate Defender, by Mark D. 
Montgomery and Louis D. Bilionis, Assistant Appellate Defend- 
ers, for defendant-appellant. 

FRYE, Justice. 

Defendant was indicted for first degree rape and for takiing 
indecent liberties with a child. During the  trial, the  second count 
of the two-count bill of indictment was dismissed and the  case 
was submitted t o  the  jury solely on the  first count charging first 
degree rape. The jury returned a verdict of guilty. 

The State's evidence tended t o  show that  on the  evening of 
18 November 1985, a week before the  victim's thirteenth birth- 
day, the  victim was left alone a t  home with her half-brother, hizlf- 
sister, and defendant, her stepfather. The victim's mother worked 
the  midnight shift that  night and left the  children in t he  custoldy 
of defendant. On tha t  evening, defendant entered the  room of his 
stepdaughter, climbed into the  top bunk of her bunk bed with 
her, inserted his finger into her vagina, and then proceeded to  
have sexual intercourse with her. The victim testified that  this 
was not the  first occasion that  defendant had sexual contact with 
her and she recounted several prior episodes of sexual contact in- 
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cluding intercourse. Defendant was subsequently found guilty of 
first degree rape and sentenced to  life imprisonment. 

[l] Defendant assigns a s  error the admission of evidence con- 
cerning an earlier incident of alleged sexual misconduct and the 
failure of the trial court to grant a motion for mistrial after the 
jury heard that  defendant had been accused of another rape. We, 
however, find no error. 

Approximately four weeks after the 18 November 1985 inci- 
dent, the child complained of vaginal irritation and was taken by 
her mother t o  see a doctor. She was subsequently diagnosed a s  
having gonorrhea, trichomonas, and herpes. Eight months prior to 
the incident, defendant had been diagnosed as having herpes. De- 
fendant's wife testified that  she told the examining doctor, after 
hearing the diagnosis, that  she thought defendant had had inter- 
course with her daughter, stating that  "if it was anybody, it had 
to  be my husband." She was then asked by the prosecutor why 
she had been of this opinion. Mrs. Boyd testified that  she had 
found defendant asleep naked in her daughter's bottom bunk bed 
with her eight-year-old female cousin on one occasion. Defendant 
objected to this line of questioning and requested a voir dire ex- 
amination. I t  was then established that the alleged incident in- 
volving the cousin took place sometime within twelve months of 
the rape of defendant's stepdaughter, in the stepdaughter's room, 
and while Mrs. Boyd was a t  work. 

The trial judge overruled defendant's objection and admitted 
this evidence since it formed the foundation for Mrs. Boyd's belief 
that  defendant had had intercourse with his stepdaughter and be- 
cause the testimony was admissible under Rule 404(b) of the 
North Carolina Rules of Evidence.' The trial court was correct in 
its ruling. 

Rule 404(b) provides: 

Evidence of other crimes, wrongs, or  acts is not admissible t o  
prove the character of a person in order to show that  he 
acted in conformity therewith. I t  may, however, be admissi- 

1. The  trial judge also based his decision to admit the  evidence on this  Court 's 
holding in Sta te  v. McClain, 240 N.C. 171, 81 S.E. 2d 364 (1954), which established 
t h e  "other crimes" exception now codified in N.C.G.S. § 8C-1, Rule 404(b). 
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ble for other purposes, such a s  proof of motive, opportunity, 
intent, preparation, plan, knowledge, identity, or absence of 
mistake, entrapment or accident. 

N.C.G.S. 5 8C-1, Rule 404(b) (1986). 

We have held in several recent cases that  evidence of prior 
sex acts may have some relevance to the question of defendant's 
guilt of the crime charged if i t  tends to show a relevant s tate  of 
mind such a s  intent, motive, plan, or  opportunity. See State  v. 
Gordon, 316 N.C. 497, 342 S.E. 2d 509 (1986); S ta te  v. DeLeonardo, 
315 N.C. 762, 340 S.E. 2d 350 (1986); S ta te  v. Arnold, 314 N.C. 301, 
333 S.E. 2d 34 (1985). Such evidence is deemed admissible and inot 
violative of the general rule prohibiting character evidence. See 
N.C.G.S. 5 8C-1, Rule 404(b) (1986); State  v. Weaver, 318 N.C. 400, 
348 S.E. 2d 791 (1986). 

In Weaver, this Court held that  "as a careful reading of Rule 
404(b) clearly shows, evidence of other offenses is admissible so 
long as it is relevant to any fact or issue other than the character 
of the accused." Weaver, 318 N.C. a t  403, 348 S.E. 2d a t  '793. 
Nevertheless, the ultimate test  for determining whether such evi- 
dence is admissible is whether the incidents a re  sufficiently 
similar and not so remote in time a s  t o  be more probative tlhan 
prejudicial under the  balancing test  of N.C.G.S. 5 8C-1, Rule 403. 
State  v. Cotton, 318 N.C. 663, 665, 351 S.E. 2d 277, 278-79 (1987). 

Defendant challenges the  applicability of the  exception in 
Rule 404(b) arguing that  the only "commonness" between the rape 
of his stepdaughter and his being caught in bed naked with his 
wife's young cousin is the fact that  children were involved in bloth 
incidents. Defendant ignores other similarities between the .two 
incidents. 

The stepdaughter testified t o  no less than four acts of sexual 
assault upon her by her stepfather. On each occasion the stepfa- 
ther  took advantage of the young child when she was left in his 
custody while the mother was a t  work. On this occasion, defend- 
ant is accused of raping his stepdaughter in her bunk bed while 
her mother was working late a t  night. Mrs. Boyd's testimony 
tends to  show that  defendant similarly took advantage of her 
cousin when the child was left in his custody, while in his step- 
daughter's bunk bed, and while Mrs. Boyd was working late a t  
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night. This testimony concerning defendant's conduct with the 
young cousin then was not only relevant in explaining Mrs. 
Boyd's comment to the doctor but it also tended to demonstrate 
defendant's scheme or intent to take sexual advantage of young 
female relatives left in his custody while his wife was working. 

We conclude that Mrs. Boyd's testimony concerning her hus- 
band's other act of misconduct with her minor cousin was admissi- 
ble under the exception of Rule 404(b). Furthermore, we find no 
abuse of discretion by the trial court in failing to exclude this tes- 
timony under the balancing test of Rule 403 since the alleged inci- 
dent was sufficiently similar to the act charged and not too 
remote in time. We are not unmindful of the danger of allowing 
Rule 404(b) exceptions to become so pervasive that they swallow 
the rule, a danger vigorously argued in defendant's brief. We, 
however, do not find that its application to the facts of this case 
encourages that danger. 

[2] Finally, defendant argues that the trial court erred in deny- 
ing his motions for mistrial. During Mrs. Boyd's testimony, the 
following exchange took place: 

Q. Was [sic] there any other incidents or any other reasons 
why you related to Dr. Brunson that you thought it might be 
your husband? 

A. Yes. My husband's been brought to Court before for rape. 

At this time the defense attorney objected and his objection 
was sustained. He then moved to strike. The trial judge allowed 
his motion and admonished the jury not to consider the statement 
in any way. On the next day of trial, defendant moved for a mis- 
trial. The trial judge denied the motion after hearing arguments 
because, in the court's opinion, Mrs. Boyd's response did not 
result in substantial and irreparable prejudice to  defendant's 
case. This same motion was again made and denied after the jury 
returned its verdict. 

N.C.G.S. 5 15A-1061 provides: 

Upon motion of a defendant or with his concurrence the 
judge may declare a mistrial at  any time during the trial. The 
judge must declare a mistrial upon the defendant's motion if 
there occurs during the trial an error or legal defect in the 



N.C.] IN THE SUPREME COURT !j79 

State v. Boyd 

proceedings, or conduct inside or outside the courtroom, re- 
sulting in substantial and irreparable prejudice to the defend- 
ant's case. 

N.C.G.S. 5 15A-1061 (1983). The decision whether to grant a mo- 
tion for mistrial rests within the sound discretion of the trial 
judge and will not ordinarily be disturbed on appeal absent a 
showing of abuse of that discretion. State v. Primes, 314 N.C. 202, 
333 S.E. 2d 278 (1985). The scope of appellate review, then, is 
limited to whether in denying the motions for a mistrial, there 
has been an abuse of judicial discretion. State v. McCraw, 300 
N.C. 610, 268 S.E. 2d 173 (1980). 

When Mrs. Boyd made her response that triggered the mo- 
tion for mistrial, the jury had already heard the most damning 
testimony to defendant and that most critical to proving the 
State's case. I t  was not until after testimony of the incident itself 
heard from the mouth of the young victim, testimony of the trans- 
mission of venereal diseases, and testimony regarding an earlier 
act of misconduct involving a minor cousin, that this improper 
testimony was offered. The cumulative effect of this evidence was 
to demonstrate overwhelmingly defendant's guilt. Upon deftend- 
ant's motion, the trial court took prompt and sufficient corrective 
action by sustaining defendant's objection, by allowing defsnd- 
ant's motion to strike and by instructing the jury not to consider 
Mrs. Boyd's response. Under these circumstances and in ligh~t of 
the strong evidence already properly admitted, the trial court cor- 
rectly concluded that Mrs. Boyd's response did not result in 
substantial and irreparable prejudice to defendant. We, therefore, 
hold that the trial court did not abuse its discretion in denying 
defendant's motion for mistrial. 

No error. 
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STATE OF NORTH CAROLINA v. LEWIS JAMES STOVER, JR. 

No. l lA87 

(Filed 3 February 1988) 

1. Criminal Law 1 113.5; Indictment and Warrant 1 17.2- instructions on date of 
offense - no deprivation of alibi defense 

The trial court in a rape and sexual offense case did not deprive defend- 
ant of his alibi defense by instructing the  jury to  return verdicts of guilty if it 
found that  defendant committed the crimes charged "on the date alleged" and 
by refusing to  include the specific date of 21 December 1985 in its mandate to  
the jury where all of the State's evidence was to  the effect that the crimes oc- 
curred on 21 December 1985 as alleged in the indictments, and where defend- 
ant's testimony that  he had seen the  victim at  a card party a t  his girlfriend's 
house on 9 December 1985, even when combined with defendant's alibi evi- 
dence relevant to 21 December 1985, was not evidence from which the jury 
could properly infer that the crimes charged were committed on 9 December 
1985. 

2. Criminal Law 1 128.2- spectator glaring at jury foreperson-exclusion from 
courtroom - denial of mistrial 

The trial court did not er r  in the denial of defendant's motion for a 
mistrial made on the ground of possible juror intimidation after he learned 
that  a spectator who had been subpoenaed by defendant but did not testify 
had been excluded from the courtroom by the trial judge because he was glar- 
ing at  the jury foreperson where the court questioned the jurors individually 
from a list of questions prepared by defense counsel, most of the jurors stated 
that they did not associate the spectator with defendant, all jurors stated that 
the spectator's actions did not influence their verdict, and the trial court made 
findings and conclusions that no prejudice to defendant had been shown. 

APPEAL by the defendant pursuant to  N.C.G.S. 5 7A-27(a) 
from judgment imposing a sentence of life imprisonment entered 
by Pope, J., a t  the 9 September 1986 Criminal Session of Superior 
Court, GUILFORD County. Heard in the Supreme Court on 9 No- 
vember 1987. 

Lacy H. Thornburg, At torney General, by  Ellen B. Scouten, 
Assistant Attorney General, for the State. 

Robin E. Hudson for the defendant-appellant. 

MITCHELL, Justice. 

The defendant was properly indicted by the Grand Ju ry  of 
Guilford County in bills of indictment charging him with the com- 
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mission of first degree rape and the commission of two first de- 
gree sexual offenses. A jury found the defendant guilty of each of 
the three offenses a s  charged. The trial court consolidated the 
cases against the defendant for judgment and entered judgment 
sentencing him to imprisonment for life. The defendant appeals t o  
this Court as  a matter of right. 

The State's evidence a t  trial tended to  show, inter alia, that  
the defendant, Lewis James Stover, Jr., was the boyfriend of the 
victim's next door neighbor, Renee Carroll, and a t  times lived 
with Carroll. On 21 December 1985, the  victim went to the  Carroll 
residence to play with Jamie Holder, a female child approximate- 
ly six years of age, who was the daughter of Renee Carroll. The 
victim, a female child, was ten years of age a t  the time. On that  
occasion, the defendant called the  victim into the bathroom. He 
pulled down his pants, pulled down the child's pants and stuck his 
finger in her "private part" or "place where you use the bath- 
room." She tried to  push him away, but was unable to  do so. 
When the victim declined the defendant's invitation to  commit 
certain sex acts upon him, he allowed her t o  leave the bathroom. 
The victim then went t o  Jamie's room and sat  with her. 

The defendant then called the victim into Renee Carroll's 
bedroom. When the victim went to the  bedroom, the defendant 
pushed her onto the bed and put his "private part" into her 
"private part." He pressed down and "started moving around" 
while the child attempted unsuccessfully to push him away. 

The defendant then got up and went into the bathroom. He 
returned and put vaseline around the child's "private part," and 
then stuck his "private part" into her again while she tried to 
push him away. Thereafter, he took his "private part" out of her 
and stuck i t  in her mouth. She felt as  though she "was getting 
ready to choke" and pushed him away. He then put his tongue on 
her "private part." 

The victim returned t o  Jamie's room. Thereafter, the  defend- 
ant again took her into the bathroom and told her "to pull his 
private part" which the victim did. Thereafter, the victim left the  
home. 

The defendant offered alibi evidence, in the  form of his own 
testimony and the testimony of Renee Carroll's mother, tending 
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to show that neither he nor the victim were in the Carroll home 
on 21 December 1985. 

[1] The defendant first assigns as error the trial court's instruc- 
tions to the jury. He contends that the trial court's instructions 
concerning the date of the crimes as charged in the bills of indict- 
ment improperly deprived him of his alibi defense. The trial court 
instructed the jury, in pertinent part, to return verdicts of guilty 
if it found that the defendant committed the crimes charged "on 
the date alleged." Immediately after the trial court completed its 
jury instructions, but before the jury retired, counsel for the de- 
fendant requested a correction of the trial court's mandate to the 
extent that the date of 21 December 1985 be specifically inserted 
therein. At that time, trial counsel argued that the specific date 
alleged in the indictment should be included in the mandate to 
the jury, because evidence had been introduced tending to show 
that the offenses alleged might have taken place on a day other 
than 21 December 1985. The trial court denied this request. 

The defendant's counsel on appeal concedes that there was 
evidence tending to show that the crimes charged occurred on 21 
December 1985. However, counsel argues that there also was evi- 
dence from which the jury could have inferred that the offenses 
occurred on 9 December 1985. Counsel argues that it was crucial 
for the jury to be reminded to convict the defendant only if it 
found that the offenses had been committed by him on 21 Decem- 
ber 1985 as alleged in the indictments, because the defendant had 
offered alibi evidence as to that date but not as to 9 December 
1985. We find no merit in such arguments, given the evidence in- 
troduced in this case. 

Here the State did not present evidence in its case in chief 
that the crimes occurred on one date, then attempt to change its 
theory of the date of the crimes after alibi evidence had been in- 
troduced by the defendant. See generally State v. Christopher, 
307 N.C. 645, 300 S.E. 2d 381 (1983); State v. Whitternore, 255 
N.C. 583, 122 S.E. 2d 396 (1961). All of the State's evidence was to 
the effect that the crimes occurred on 21 December 1985, as al- 
leged in the indictments. 

The evidence which the defendant contends would permit the 
jury to infer that the crimes occurred on 9 December 1985 arose 
from the defendant's testimony. He testified that he had seen the 
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victim a t  a card party he held a t  his girlfriend's home on 9 De- 
cember 1985, but tha t  he had not been alone with t he  victim on 
that  occasion. Such testimony, even when combined with the  de- 
fendant's alibi evidence relevant t o  21 December 1985, was not 
evidence from which the jury properly could infer that  the  criines 
charged were committed on 9 December 1985. We conclude that  
the  trial court's instructions could not have caused the  jury to  
believe that  it was to  return a verdict of guilty if it found the de- 
fendant committed the  offenses charged on some date other than 
that  contained in the  bill of indictment and supported by all of the  
evidence - 21 December 1985. 

(21 The defendant next assigns as  error  the  trial court's failure 
to  declare a mistrial. After the jury returned its verdicts in this 
case, counsel for the defendant made a motion for mistrial based 
upon possible intimidation of the  jurors by Terry Lee Garner, 
who had been subpoenaed by the  defendant but was not called as  
a witness a t  trial. The defendant's trial counsel stated that  after 
the  jury had begun deliberations, she had become aware of the 
fact that  Garner had been excluded from the courtroom by the  
trial court because the jury foreperson had complained .that 
Garner was glaring a t  her. 

The trial court conducted a voir dire in chambers and ques- 
tioned the  jurors individually from a list of questions prepared by 
counsel for the  defendant. Although some of the  jurors indictated 
that  they had been aware of the  fact that  Garner was staring or  
glaring a t  the  foreperson of the  jury, most of t he  jurors indicated 
that they did not associate Garner with the  defendant. All of the 
jurors specifically stated that  Garner's actions had not influenced 
their verdict in any way. The trial court made findings and con- 
clusions to  the  effect that  no prejudice to  the  defendant had been 
shown and denied the defendant's motion for a mistrial. Even as- 
suming arguendo that  the  defendant's motion for mistrial was 
made "during the trial" within the  meaning of N.C.G.S. 5 15A- 
1061, the  evidence before the  trial court supported i ts  conclusion 
that  Garner's actions had not resulted in any substantial and ir- 
reparable prejudice t o  the  defendant's case. Therefore, the  trial 
court properly denied the  defendant's motion for a mistrial. 

No error.  
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LINDA H. JACKSON, ADMINISTRATRIX OF THE ESTATE OF MARY MAGDALENE 
JACKSON v. HOUSING AUTHORITY OF THE CITY OF HIGH POINT 

No. 374PA87 

(Filed 3 February 1988) 

1. Constitutional Law $ 24.9- civil case-peremptory challenges to jurors baed  
on race - unconstitutional 

Art. I, 5 26 of the North Carolina Constitution applies to  the  use of 
peremptory challenges in all cases, civil and criminal, and prohibits the  exclu- 
sion of persons from jury service for reasons of race. 

2. Appeal and Error 1 40; Jury 61 5.2- exercise of peremptory challenges on ra- 
cial basis-statement by counsel-not sufficient to support finding of discrimi- 
natory use 

A statement by plaintiffs counsel was not alone sufficient to  support a 
finding of discriminatory use of peremptory challenges; counsel who seek to  
rely upon an alleged impropriety in the jury selection process must provide 
the  reviewing court with the relevant portions of the  transcript of the  jury 
voir dire. 

Justice WEBB did not participate in the consideration or decision of this 
case. 

ON defendant's petition for discretionary review prior to de- 
termination of plaintiffs appeal to the Court of Appeals from 
judgment of Hyatt,  J., a t  the 10 November 1986 session of 
Superior Court, GUILFORD County. Heard in the Supreme Court 9 
November 1987. 

Kennedy, Kennedy, Kennedy and Kennedy, by Harold L. 
Kennedy III, Harvey L. Kennedy, and Annie Brown Kennedy, for 
plaintiff-appellant. 

Henson Henson Bayliss & Coates, by  Perry C. Henson, J. Vic- 
tor Bowman, and Jack B. Bayliss, Jr.; and Edward N. Post, for de- 
fendant-appellee. 

MARTIN, Justice. 

[l] A statement of the facts of this case is contained in the opin- 
ion on the first appeal, reported in 316 N.C. 259, 341 S.E. 2d 523 
(1986). The sole issue before us on this appeal is whether article I, 
section 26 of the North Carolina Constitution proscribes peremp- 
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tory challenges to  jurors in civil cases on the basis of race. We 
hold that  it does. 

Article I, section 26 provides: 

No person shall be excluded from jury service on ac- 
count of sex, race, color, religion, or  national origin. 

By its plain terms, this section of our constitution prohibits the 
exclusion of persons from jury service for reasons of race. I t  
makes no distinction between civil and criminal trials. We con- 
clude that  this section applies t o  the  use of peremptory chal- 
lenges in all cases, civil and criminal. Furthermore, this provision 
of the constitution would be eviscerated if the use of peremptory 
challenges did not come within its ambit. I t  is t rue that  a litigant 
in a civil case may exercise peremptory challenges during the 
voir dire process, N.C.G.S. 5 9-19 (1986); Freeman v. Ponder,  234 
N.C. 294, 67 S.E. 2d 292 (19511, but such challenges must be exer- 
cised in a constitutional manner. Property rights, as  well as  life 
and liberty, a re  protected by our constitution. N.C. Const. art. I, 
5 19. Although long embedded in our common law, the  use of per- 
emptory challenges is based upon statutory authority and is not 
of constitutional dimension. Therefore, the statutory authority t o  
exercise peremptory challenges must yield to  the  constitutional 
mandate of section 26. 

Although the  issue decided today is of recent origin, our 
holding finds support in the decisions of other s ta te  courts. Holley 
v. J 6 S Sweeping Go., 143 Cal. App. 3d 588, 192 Cal. Rptr. 74 
(1983); Ci ty  of Miami v. Cornett ,  463 So. 2d 399 (Fla. App. 19'85). 

Our decision is based solely upon adequate and independent 
s tate  constitutional grounds. Michigan v. Long, 463 U.S. 1032, 77 
L.Ed. 2d 1201 (1983). Therefore, we do not find i t  necessary to dis- 
cuss plaintiffs federal constitutional arguments. 

[2] Our analysis of this appeal does not end with the  ab'ove 
discussion. Plaintiff has failed to  provide this Court with an ade- 
quate record from which to  determine whether jurors were im- 
properly excused by peremptory challenges in this trial. The 
statement by plaintiffs counsel is not sufficient, standing alone, 
t o  support a finding of discriminatory use of peremptory chal- 
lenges. Impropriety in the selection of the jury cannot be sup- 
ported solely by statements of counsel. State  v. Corl, 250 N.C. 
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258, 108 S.E. 2d 615 (1959). The moving party has the  burden to  
offer evidence in support of i ts  motion. Id. I t  is the  duty of the  ap- 
pellant t o  provide the  Court with the materials necessary to  de- 
cide the  issue on appeal. Mooneyham w. Mooneyham, 249 N.C. 641, 
107 S.E. 2d 66 (1959); see N.C.R. App. P. 9. The appellate courts 
can judicially know only what appears of record. Vassey v. Burch, 
301 N.C. 68, 269 S.E. 2d 137 (1980). Even though we have no rea- 
son t o  doubt the  accuracy of counsel's statement, it cannot serve 
a s  a substitute for record proof. 

We hold tha t  as  a rule of practice, counsel who seek t o  rely 
upon an alleged impropriety in the  jury selection process must 
provide t he  reviewing court with the  relevant portions of the  
transcript of the  jury voir dire. Plaintiff has failed to  do so in this 
appeal. We do not have a sufficient record to  determine the  issue 
plaintiff urges. Accordingly, in the  trial below we find 

No error.  

Justice WEBB did not participate in the  consideration or  deci- 
sion of this case. 

STATE OF NORTH CAROLINA EX REL. UTILITIES COMMISSION v. AT&T 
COMMUNICATIONS OF THE SOUTHERN STATES, INC. 

No. 238A87 

(Filed 3 February 1988) 

Telecommunications B 1.2- interLATA Private Line Service-different rates for 
nonresellers and resellers 

An order of the Utilities Commission establishing different interLATA 
Private Line Service rates for AT&T's nonreseller customers and its reseller 
customers was discriminatory on its face. 

Justice WEBB did not participate in the consideration or decision of this 
case. 

APPEAL by AT&T Communications of the  Southern States, 
Inc. from the  Order Establishing Rate Design Guidelines issued 
23 December 1986 by the  North Carolina Utilities Commission in 
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Docket No. P-140, Sub 9. Heard in the Supreme Court 9 December 
1987. 

Robert P. Gruber, Executive Director, by  Antoinette R.  
Wike, Chief Counsel, for the Public Staff, North Carolina Utilities 
Commission, appellee. 

Dwight W .  Allen, Vice President-General Counsel & 
Secretary, and Jack H. Derrick, General Attorney, for Carolina 
Telephone and Telegraph Company, appellee. 

Tharrington, Smith & Hargrove, by Wade H. Hargrove, and 
Gene V. Coker, for AT&T Communications of the Southt?rn 
States, Inc., appellant. 

PER CURIAM. 

AT&T Communications of the Southern States, Inc. (AT&T) 
appeals from the 23 December 1986 order of the North Carolina 
Utilities Commission (Commission) contending inter alia that  the 
order is fatally deficient a s  a matter of law. We agree. 

This proceeding involves AT&T's petition to adjust its ex- 
isting rates  for interLATA Private Line Service. LATAs are  
Local Access and Transport Areas located in five geographical 
areas within North Carolina, a t  Asheville, Charlotte, Greensboro, 
Raleigh, and Wilmington. Telephone calls between LATAs ,are 
"interLATAM service. InterLATA service is provided by two 
types of carriers: "facility based," such a s  AT&T, MCI, and 
Sprint, and "resale" carriers. Facility based carriers own and 
operate their own facilities. Resale carriers acquire service from 
facility based carriers and resell the service to  end user 
customers. I t  is necessary for facility based carriers to intercon- 
nect lines and facilities with local telephone companies which pro- 
vide intraLATA service. For these interconnections such carriers 
as  AT&T must pay an access fee, regulated by the Commission. 

Private Line Service involves a dedicated facility t o  one or 
more points designated by the  customer and is always available 
for the customer's exclusive use. Private Line Service cannot be 
"switched" onto outside telephone networks but services only 
locations on the Private Line Service. 
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AT&T is presently authorized to  provide interLATA Private 
Line Service to  its end user customers. As stated above, in order 
to  provide this service AT&T must acquire access service from 
such local exchange companies. Access fees paid by AT&T form a 
part  of its costs in providing this service. These costs a re  
recovered in the  rates  charged by AT&T known a s  "Station Ter- 
minal Rates." 

In i ts  order, the  Commission prescribed different Private 
Line Service rates  for AT&T's nonreseller (end user) customers 
and its reseller customers. For nonresellers, the  Commission ap- 
proved a 25 percent increase in the  "Station Terminal Rate" com- 
ponent of the  rate  structure but did not change the  interLATA 
Private Line Service component. 

For resellers, the  Commission deleted the  Station Terminal 
Rate component entirely and ordered resellers to  obtain Special 
Access for the  local link directly from local exchange telephone 
companies, rather  than from AT&T as had been previously done. 
The Commission also reduced the  interLATA Private Line Serv- 
ice rates  for resellers. Thus the Commission established a higher 
rate  for AT&T's nonreseller customers than for its reseller 
customers. 

We conclude that  upon the  face of the  order dated 23 
December 1986 the rates  established are  discriminatory. There 
may be legally adequate reasons why the  order is not unjustly 
discriminatory within the  meaning of N.C.G.S. 5 62-2(4). However, 
such reasons, if any, do not appear in the  order. The Commission 
has the  duty to  enter  final orders that  a re  sufficient in detail to  
enable this Court on appeal to  determine the  controverted issues. 
N.C.G.S. 5 62-79(a) (1982); State ex reL Utilities Comm. v. Conser- 
vation Council, 312 N.C. 59, 320 S.E. 2d 679 (1984). This the Com- 
mission has failed to  do. The order must be sufficient within itself 
to  comply with the  statute. Failure to  include all necessary find- 
ings of fact and details is an error of law and a basis for remand 
under N.C.G.S. 5 62-94(b)(4) because it frustrates appellate 
review. State ex reL Utilities Comm. v. The Public Staff, 317 N.C. 
26, 343 S.E. 2d 898 (1986). Therefore, the  order of the  Commission 
is vacated and this cause is remanded to the Commission for fur- 
ther  proceedings not inconsistent with this opinion. 
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Vacated and remanded. 

Justice WEBB did not participate in the consideration or deci- 
sion of this case. 

HUYCK CORPORATION, HUYCK FORMEX DIVISION; ATHEY PRODUCTS 
CORPORATION; NEUSE PLASTIC COMPANY, INC.; CHAPPELL MO- 
TORS, INC., D/B/A BOSTROM FORD; RONNIE R. BAILEY AND WIFE, ELSIE 
M. BAILEY; MARVIN C. FRAZIER AND WIFE, LARA F. FRAZIER; ROY W. 
WHEELER AND WIFE, BETTY R. WHEELER; WILLIAM L. BYRD AND WIFE, 

CAROLYN H. BYRD; DONALD M. WHITT AND WIFE, NANCY GARNER 
WHITT;  DOUGLAS WALSTON AND WIFE, PATRICIA WALSTON; 
HOWARD L. CASH AND WIFE, MARGIE A. CASH; C. B. CASH AND WIFE, 

JOYCE CASH; C. D. HORTON AND WIFE, MRS. C. D. HORTON; RICHARD A. 
COX AND WIFE, MRS. RICHARD A. COX; WILLIAM L. ROBINSON AND w:[FE, 

BEATRICE ROBINSON; JOSEPH L. SAVAGE AND WIFE, RUBY Ii. SAVAGE; 
J .  WAIDAS NINES AND WIFE, MRS. J. WAIDAS NINES; MORRIS W. ED- 
WARDS; WILLIAM TERRY MARTIN AND WIFE, CAROL P. MARTIN; 
CHARLIE H. SAMMONS AND WIFE, RUBY M. SAMMONS; GEORGE L. 
BROWN, JR. AND WIFE, EMMA BROWN; RUSSELL S. FINCH AND W.[FE, 

ANNE C. FINCH; RICHARD E. HAILEY AND WIFE, BECKY HAILEY; 
JERRY W. LAWS AND WIFE, PAT LAWS; JAMES L. DAVIS AND WIFE, M:RS. 
JAMES L. DAVIS; JAMES L. LARSON AND WIFE, LOTTIE LARSON; R. D. 
BECK, JR. AND WIFE,  MRS. R. D. BECK, JR.; LOUIS A. ROLLINS AND WWE, 

ESTHER LEE ROLLINS; DOCK R. RAY AND WIFE, LUCILLE RAY; JODIE 
L. HOCKADAY; TERRY ROBERT YOUNG AND WIFE, GAYLE YOUNG; J IM 
HOY AND WIFE, MRS. JIM HOY; WILLIAM E.  ALFORD AND WIFE, GLOELIA 
J. ALFORD; BURLEY G. MUNN AND WIFE, CATHERINE MUNN; WILLIAM 
R. DICKERSON AND WIFE, BECKY DICKERSON; A. W. ADAMS AND WIFE, 

MRS. A. W. ADAMS; ROBERT SUMERLIN AND WIFE, ANNA SUMERLIN; 
THOMAS J. PENDERGRASS AND WIFE, SOPHIE E. PENDERGRASS v. 
TOWN OF WAKE FOREST 

No. 320PA87 

(Filed 3 February 1988) 

O N  discretionary review of a unanimous decision of the  Court 
of Appeals, 86 N.C. App. 13, 356 S.E. 2d 599 (19871, affirming the  
judgment entered by Farmer, J., a t  the  7 July 1986 Mixed Ses- 
sion of Superior Court, WAKE County. 

Petitioners sought a review by the  trial court of the action of 
the Board of Commissioners of the  Town of Wake Forest in adopt- 
ing on 1 February 1984 Ordinance No. 84-2 entitled: "An Or- 
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dinance to  Extend the  Corporate Limits of the Town of Wake 
Forest, Under the Authority Granted by Par t  2, Article 4A, 
Chapter 160A of the General Statutes of North Carolina." The 
superior court entered judgment holding the ordinance valid and 
affirming the action of the Board of Commissioners in adopting it, 
from which judgment the  petitioners appealed to the Court of Ap- 
peals. The Court of Appeals unanimously affirmed the trial court. 
The petitioners' petition for discretionary review was allowed by 
this Court on 3 September 1987. Heard in the Supreme Court 7 
December 1987. 

I. Beverly Lake and Jane P. Harris for petitioner-appellants. 

Ellis Nassif and Manning, Fulton & Skinner, by Howard E. 
Manning and Charles E. Nichols, Jr., for respondent-appellee. 

PER CURIAM. 

Affirmed. 

RICHARD M. BOOHER AND NANCY ANN BROWN v. WILLIAM C. FRUE, 
RONALD K. PAYNE AND MICHAEL Y. SAUNDERS 

No. 465A87 
(Filed 3 February 1988) 

APPEAL as  of right by defendants pursuant t o  N.C.G.S. 
5 7A-30(23 from the decision of a divided panel of the  Court of Ap- 
peals, 86 N.C. App. 390 (19871, reversing a judgment entered by 
Owens, Judge, on 27 March 1986 in Superior Court, BUNCOMBE 
County. Heard in the Supreme Court 9 December 1987. 

Kennedy Covington Lobdell & Hickman, by James E. Walker 
and Alice Camichael Riche y, for plaintiff appellees. 

Ronald W.  Howell, for defendant appellants. 

PER CURIAM. 

Affirmed. 
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Medina v. Town and Country Ford 

JULIO MEDINA, JR. V. TOWN AND COUNTRY FORD, INC., AND NCNB NA- 
TIONAL BANK OF NORTH CAROLINA 

No. 338A87 

(Filed 3 February 1988) 

APPEAL of right by defendant Town and Country Ford, Ihc. 
from the decision of a divided panel of the Court of Appeals, 85 
N.C. App. 650, 355 S.E. 2d 831 (19871, finding no error  in a trial by 
Friday, J.,  a t  the 21 April 1986 Civil Ju ry  Session of Superior 
Court, MECKLENBURG County. On 28 July 1987 we allowed defend- 
ant Town and Country Ford, Inc.'s petition for discretion,ary 
review of issues in addition to  that  presented as the basis of the 
dissenting opinion in the Court of Appeals. Heard in the Supreme 
Court 8 December 1987. 

Weinstein & Sturges, P.A., by Fenton T. Erwin, Jr., for 
plaintiff appellee. 

Bailey, Patterson, Caddell & Bailey, P.A., by Allen A. Bailey 
and H. Morris Caddell, Jr., for defendant appellant Town and 
Country Ford, Inc. 

PER CURIAM. 

Affirmed. 
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Robinson v. N.C. Farm Bureau Ins. Co. 

HOWARD N. ROBINSON, JR. V. NORTH CAROLINA FARM BUREAU IN- 
SURANCE COMPANY 

No. 323PA87 

(Filed 3 February 1988) 

ON discretionary review of the decision of the  Court of Ap- 
peals, 86 N.C. App. 44, 356 S.E. 2d 392 (1987). vacating an order of 
partial summary judgment entered by Burroughs, J., on 12 Febru- 
ary 1986 in Superior Court, GASTON County. Heard in the 
Supreme Court on 10 Decembe~  1987. 

Whitesides, Robinson, Blue & Wilson, by  Henry M. White- 
sides, for plaintiff-appellee. 

Caudle & Spears, P.A., by  Harold C. Spears and Lloyd C. 
Caudle for defendant-appellant. 

PER CURIAM. 

After hearing oral argument and considering the  new briefs, 
the Court concludes that  discretionary review was improvidently 
allowed. 

Discretionary review improvidently allowed. 
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STATE OF NORTH CAROLINA v. BOBBY WALKER 

No. 422A87 

(Filed 3 February 1988) 

APPEAL by defendant pursuant t o  N.C.G.S. 5 78-30(2) from 
decision of the Court of Appeals, 86 N.C. App. 336, 357 S.E. 2d 
384 (19871, finding no error  in the trial and conviction of defend- 
ant before Hight, J., a t  the 6 October 1986 Criminal Session of Su- 
perior Court, CUMBERLAND County. Heard in the Supreme Court 
on 8 December 1987. 

Lacy H. Thornburg, At torney General, by  Guy A.  H a d i n ,  
Special Deputy Attorney General, and Doris J. Holton, Assistant 
Attorney General, for the state. 

James R. Parish for defendant appellant. 

PER CURIAM. 

Affirmed. 
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STATE OF NORTH CAROLINA v. ALTON GARNER GREEN 

No. 38A87 

(Filed 9 March 1988) 

Criminal Law 1 92.1 - first degree murder-joinder of trial with that of code- 
fendant-no denial of fair trial 

The trial court did not e r r  in granting the State's motion for joinder and 
in denying defendant's motion to  sever his first degree murder trial from that 
of his female codefendant on the ground that the codefendant's testimony was 
so antagonistic to defendant's plea of not guilty as to prejudice his right to a 
fair trial where the codefendant's testimony, while tending to show that de- 
fendant shot and killed three people, also suggested a t  least provocation and 
perhaps self-defense and supported defendant's denial that he acted with 
premeditation and deliberation; the State did not stand by and rely on the co- 
defendant's testimony to prove its case but presented sufficient evidence inde- 
pendent of the codefendant's testimony from which a jury could conclude that 
defendant was guilty of first degree murder; and neither prosecutorial 
stratagem nor the operation of court rules impaired defendant's ability to de- 
fend himself. N.C.G.S. 5 15A-926(bN2); N.C.G.S. 5 15A-927(~)(2). 

Criminal Law 1 34.5- evidence of another crime-admissible to show identity 
In a prosecution for the first degree murder of three persons in a tavern, 

evidence concerning an incident in which defendant pistol-whipped one patron 
and shot a second patron in another tavern two weeks earlier was admissible 
to prove defendant's identity as the perpetrator of the murders in question 
where both incidents had the following similarities: a victim a t  each tavern 
was pistol-whipped; defendant jammed his gun into the ear of the man he 
pistol-whipped in the earlier incident, and one of the murder victims had a 
lacerated ear which may have been produced by the same procedure; a victim 
of the earlier incident and two of the murder victims were shot in the stomach 
a t  point-blank range; in both incidents the savagery of the violence toward the 
victims was never adequately accounted for by any legitimate or criminal 
motive; and in both incidents, defendant dispatched a female companion to 
fetch his guns and to ready the van in which he fled the scene. N.C.G.S. 
5 8C-1, Rule 404(b). 

Homicide QEI 1.6, 32.1 - felony murder - sufficient evidence of armed robbery - 
harmless error in submission 

There was sufficient evidence of armed robbery to submit felony murder 
to the jury even if defendant's intent to take the victims' wallets was formed 
after he shot the victims. Had the evidence of armed robbery been insufficient, 
defendant was not prejudiced by the submission of felony murder because the 
jury did not find him guilty of any charge based on a felony murder theory. 

Criminal Law 1 46.1 - instruction on flight - sufficient evidence 
There was sufficient evidence in this first degree murder case to support 

the trial court's instruction on flight as evidence of guilt where the evidence 



N.C.] IN THE SUPREME COURT ,595 

State v. Green 

tended to  show that immediately after the three victims were shot, defendant 
and his female companion went to Virginia to collect money owed to the com- 
panion and to get  personal belongings; defendant told his companion's uncle in 
Virginia that  he couldn't return to Durham to  straighten out charges pending 
against him there because he had "killed three people"; defendant and his com- 
panion then went to Florida where defendant asked the companion's father to 
help him get a car that would not be registered in defendant's name; and when 
police entered the hotel suite where defendant was staying in Florida, he was 
discovered hiding in a closet with a sawed-off shotgun. Whether there was any 
plausibility in defendant's alternative explanation that  he and his female com- 
panion had no fixed address and were merely traveling from town to town had 
no bearing on the propriety of an instruction on flight. 

5. Criminal Law @ 135.8- first degree murder-avoiding arrest  aggravating cir- 
cumstance 

In this prosecution for three first degree murders committed in a tavern, 
the State presented sufficient evidence that  one victim was killed to eliminate 
him as a witness to  support the court's submission of the aggravating factor 
that such murder was committed for the purpose of avoiding or preventling a 
lawful arrest, N.C.G.S. 5 15A-Z000(eJ(4), where the State's evidence tended to 
show that the victim was sitting a t  the tavern bar, alternately drinking beer 
and falling asleep or passing out with his head on his arms, waking, and falling 
asleep again; the victim was shot in the back while asleep or while immobrlized 
with fear a t  the bar; such victim had not resisted the killer as had a second 
victim; and, unlike the third victim, such victim was not armed and could not 
have presented a threat to the killer. 

6. Criminal Law @ 135.8- witness elimination - violent course of conduct -aggra- 
vating factors not based on same evidence 

The trial court's findings of witness elimination and violent course of con- 
duct aggravating factors for a first degree murder were not based on the same 
evidence since the violent course of conduct factor directs the jury's attention 
to the factual circumstances of defendant's crimes while the witness elimina- 
tion factor requires the jury to consider defendant's motive rather than his ac- 
tions in shooting a man in defenseless posture. 

7. Criminal Law @ 135.8- prior conviction aggravating circumstance-proof per- 
mitted 

In a prosecution for three first degree murders, the State was not li,mited 
to  the introduction of the court record of defendant's prior armed robbery con- 
viction in establishing the aggravating circumstance that defendant had 
previously been convicted of a felony involving the use or threat  of violence to 
the person, and the trial court did not er r  in allowing the State to present the 
testimony of a former police officer who had investigated the armed robbery 
and who had arrested defendant for the crime. 

8. Constitutional Law 8 63; Jury  8 7.11 - death qualified jury -constitutionality 
The trial court's exclusion for cause of certain jurors who expressed an 

unwillingness to impose the death penalty did not produce a jury biased in 
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favor of conviction and prone to find defendant guilty in violation of 
defendant's constitutional rights. 

9. Criminal Law Q 135.8- especially heinous aggravating circumstance - sufficient 
evidence 

There was sufficient evidence to support the trial court's submission of 
the "especially heinous, atrocious or cruel" aggravating circumstance in a first 
degree murder case. Even if the evidence of this aggravating circumstance 
was insufficient, defendant was not prejudiced as a result of its submission 
because the jury found that this aggravating circumstance was not present. 

10. Constitutional Law g 80; Criminal Law $ 135.4- conetitutiondity of death 
penalty statute 

There is no merit t o  defendant's contention that the North Carolina death 
penalty statute, N.C.G.S. 5 15A-2000, is unconstitutional on grounds that it is 
applied in a discriminatory manner, is vague and overbroad, and involves sub- 
jective discretion. Eighth and Fourteenth Amendments to the U. S. Constitu- 
tion; Art.  I, 55 19 and 27 of the N. C. Constitution. 

11. Criminal Law B 135.10- death sentences not disproportionate 
Sentences of death imposed on defendant for three first degree murders 

committed with premeditation and deliberation are not disproportionate to the 
punishment imposed in similar cases considering the crimes and the defendant 
where three men were shot, one was beaten, and all were then dispatched, ex- 
ecution style, by multiple close-range shots to the head, and there was no 
evidence of any motive of the sort which is usually powerful enough to cause 
one human being to destroy another. 

APPEAL by defendant from judgments sentencing defendant 
to death for each of three convictions of murder in the first 
degree, said judgments imposed by Stephens, J., on 14 November 
1985, Superior Court, WAKE County. Heard in the Supreme Court 
10 November 1987. 

Lacy H. Thornburg, At torney General, by  Ellen B. Scouten, 
Assistant At torney General, for the state. 

James L. Blackburn for defendant. 

MARTIN, Justice. 

For the reasons stated below, we find the defendant's assign- 
ments of error  to be without merit and hold that he received a 
fair trial, free of prejudicial error. 

Viewed in the light most favorable to the state, the evidence 
presented a t  trial tended to  show the following: On the morning 
of 12 February 1985, Callie Grimes went t o  look for her husband, 



N.C.] IN THE SUPREME COURT 597 

State v. Green 

Jimmy, who had not come home the previous night. She sought 
him a t  a local bar, the Chiefs Club, located on Highway 55 near 
the town of Apex. Arriving a t  approximately 8:15 a.m., she found 
the door unlocked and, upon entering, found her husband lying 
dead on the barroom floor. The body of Garland Williams was ly- 
ing beside her husband. When Callie Grimes went behind the bar 
to telephone for help, she discovered the body of the third victim, 
the bar's owner, Charlie Ray Johnson. 

Forensic evidence tended to  show that  the men had died no 
later than 5:00 a.m. Crime scene investigators determined that  
the wallets of the victims had been taken from them. However, 
they also found $9,000 in a blue bank bag belonging to Charlie 
Johnson and an additional $7,500 in hundred dollar bills in John- 
son's coat pocket. 

The autopsy of Jimmy Ray Grimes revealed four gunshot 
wounds. He was shot in the head three times a t  close range with 
a small-caliber gun. There was also a contact wound in the pit of 
his stomach where he had been shot with a large-caliber bullet. 
Grimes had a blood alcohol level of 0.20 percent. 

Charlie Ray Johnson had been shot four times. Two large- 
caliber bullets had struck his trunk while two small-caliber bulllets 
had been fired into his forehead and ear a t  close range. Charlie 
Johnson had a blood alcohol level of 0.31 percent. 

Garland Williams was shot three times. A large-caliber bullet 
entered his back. He had two close-range head wounds, one 
caused by a large-caliber and one by a small-caliber bullet. His 
blood alcohol level was 0.19 percent. 

According to  the testimony of several of the bar's patrons, 
defendant arrived a t  the Chief's Club with Debra Blankenshilp on 
the afternoon of 11 February. During that  afternoon and evening 
and into the early morning hours of 12 February, defendant and 
Blankenship played pool, drank beer, and used cocaine a t  the 
Chief's Club. Defendant also sold cocaine to a patron, who in turn 
sold it to several others a t  the club, and Charlie Johnson used co- 
caine given to  him by defendant. Patrons testified that  defenidant 
had in his possession both his own .38-caliber pistol and Blanken- 
ship's .22-caliber pistol. Charlie Johnson kept a .38-caliber pistol 
under the bar. These guns were displayed several times in the 
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hours preceding the  shootings. Both defendant and Johnson dis- 
played their .38s when a man assaulted his girlfriend. Defendant 
followed the  violent patron outside the bar t o  remonstrate with 
him, having first armed himself with a pistol. Defendant also 
made a display of his -38 when he went upstairs with a group of 
bar patrons to inject cocaine. Defendant and Johnson were ob- 
served displaying and discussing their guns, including Blanken- 
ship's .22, in the early morning hours. 

J. C. Sandy was the  last patron, other than defendant and 
Blankenship, t o  leave the  Chiefs Club. A t  about 2:30 a.m., he had 
a brief conversation with Jimmy Grimes, who came and spoke to 
him as  he sat  in his parked Jeep  outside the club. Grimes told him 
that  Charlie Johnson, who was preparing to  close, was permitting 
defendant, Blankenship, and Garland Williams to  remain in the 
bar but would not allow him to  stay. There had been some tension 
between the  two men because Grimes had wanted Johnson to  in- 
tervene more forcefully in the boyfriendlgirlfriend quarrel that  
had left the  girlfriend with a badly bruised face. Grimes told 
Sandy that  he would sleep in his parked car until it was time for 
him to go to work. He also told Sandy that  he believed defendant 
was going to  rob Charlie Johnson. Grimes and Sandy knocked on 
the club door and gained admittance for a brief period of time, 
after which they left the club. Sandy drove home. Grimes went to 
his car. 

Debra Blankenship testified that  while Sandy and Grimes 
were making their brief entrance into the bar, she, a t  defendant's 
request, went outside to  warm up her van in preparation for their 
departure. Sandy saw her reenter the bar as  he drove away. 
Blankenship testified that  soon after reentering the bar she told 
defendant she was ready to leave and returned to the van. After 
waiting for him with the  motor running for a little time, she 
turned off the  engine and went to sleep in the back of the van. 

When Debra Blankenship woke in the van, early on the morn- 
ing of 12 February, she found that  defendant was driving towards 
Virginia on N.C. 86. Blankenship was born and partly raised in 
Glade Hill, Virginia, where she had numerous kin with whom she 
and her immediate family had close ties. The couple drove to 
Glade Hill, where they picked up several cartons of stored be- 
longings. They then drove to  Daytona Beach, Florida, where 
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Blankenship's parents were attending the races. According. t o  
Blankenship's testimony and tha t  of her family and kin, she 
sought the  aid and protection of her parents because, although 
she loved defendant, she feared him. 

Debra Blankenship testified that  when she woke in the van 
defendant told her that  he was in trouble because he had "blowed 
three people away." As they were driving t o  Glade Hill, defend- 
ant  asked her to  throw a package out the window of the  van. It 
felt smooth t o  Blankenship and may have contained the  wallets of 
the murder victims. He later handed her a towel and three guns 
-her  .22, his .38, and a gun that  looked to her like Charlie John- 
son's .38-and asked her t o  wipe them. Later  he got out of the 
van and disposed of them. Defendant also cut up the  clothes and 
boots he had worn a t  the Chiefs Club and disposed of them in the 
woods. Blankenship had observed stains on the  dungarees he had 
been wearing, on the  pants' legs below the  knees. 

While in Glade Hill, defendant told Blankenship's uncle, aunt, 
and cousin tha t  he had killed th ree  people and tha t  Debra had no 
part in the  killings. When the  couple reached Florida, defendant 
made the same statement t o  each of Blankenship's parents and t o  
her father's niece, who had accompanied them to  Daytona. De- 
fendant asked Debra's father t o  help him get  a car in which to  
flee. L. B. Blankenship refused him. 

On the  evening of the  couple's arrival in Daytona  beach^, 14 
February, a man from Durham, North Carolina, who knew defend- 
ant was wanted for murder in North Carolina, saw defendlant, 
recognized him, and informed Daytona Beach police as  to  his 
whereabouts. In the  early morning hours of 15 February, Day.tona 
Beach police entered the  Blankenship hotel suite and found de- 
fendant hiding in a closet with a sawed-off shotgun. When he was 
advised by police t o  drop the  gun, he neither complied nor re- 
sisted. The gun was wrested from his hands by police and he was 
placed under arrest .  

Defendant and Debra Blankenship were jointly tried for the 
first-degree murders of the  Chiefs Club victims. Defendant was 
convicted of murder in the  first degree based on premeditation 
and deliberation in all three cases. Blankenship was acquitted. 
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The jury found the following circumstances in aggravation in 
all three cases: defendant had previously been convicted of a 
felony involving the  use or threat  of violence to  the person, 
N.C.G.S. 5 15A-2000(e)(3), and the murder for which defendant 
stands convicted was part of a course of conduct in which defend- 
ant  engaged and which included the  commission by defendant of 
other crimes of violence against another person or persons, 
N.C.G.S. § 15A-2000(e)(11). In the case of the  murder of Garland 
Williams the  jury also found the circumstance in aggravation that  
the capital felony was committed for the purpose of avoiding or 
preventing a lawful arrest.  N.C.G.S. 5 15A-2000(e)(4) (1983). 

The jury rejected each of the four mitigating circumstances 
submitted. Upon unanimously finding beyond a reasonable doubt 
that  the  aggravating circumstances were sufficiently substantial 
t o  call for the  imposition of the  death penalty, the  jury rec- 
ommended that  defendant be sentenced to death in each case. 
Judgments of execution were entered on 14 November 1985. De- 
fendant appealed the  sentences of death to  this Court a s  a matter 
of right. 

[I] Defendant first contends that  the  trial court erred in grant- 
ing the  state's motion for joinder and in denying defendant's mo- 
tions to  sever his trial from that  of Debra Blankenship. N.C.G.S. 
5 15A-926(b)(2) permits joinder where the  s tate  seeks to  hold each 
defendant accountable for the  same crimes. Joinder is not permit- 
ted, however, if severance is necessary for a fair determination of 
guilt or innocence. N.C.G.S. 5 15A-927(~)(2) (1983). Absent a show- 
ing that  a defendant has been deprived of a fair trial by joinder, 
the trial court's discretionary ruling on the  question will not be 
disturbed. S ta te  v. Nelson, 298 N.C. 573, 586, 260 S.E. 2d 629, 640 
(1979). cert. denied, 446 U.S. 929, 64 L.Ed. 2d 282 (1980). The state  
argues that  the  defendant waived joinder because he made his 
motions during rather  than before trial. We do not find it nec- 
essary to  discuss the waiver issue because, after examining the 
entire record, we hold that  defendant has failed to show that  the 
trial court abused its discretion in permitting joinder or that  he 
was deprived of a fair trial. 

This Court stated in Nelson the test  to  be applied in deter- 
mining whether the trial court erred in denying a defendant's mo- 



N.C.] IN THE SUPREME COURT 60 1 

State v. Green 

tion for severance under N.C.G.S. 5 15A-927(~)(2). The test  is 
whether the  conflict in the  defendants' respective positions a t  
trial is of such a nature that,  considering all of t he  evidence in the 
case, defendant was denied a fair trial. 298 N.C. a t  587, 260 S.E. 
2d a t  640. The tes t  is not merely whether defendants have con- 
flicting or  antagonistic defenses but whether this defendant's case 
has been prejudiced. The Nelson analysis of joinder law has 
recently been reaffirmed in S ta te  v. Rasor, 319 N.C. 577, 356 S.E. 
2d 328 (1987). I t  is defendant's contention that  Blankenship's 
testimony was so antagonistic to  his plea of not guilty as  t o  preju- 
dice his right to  a fair trial. In Nelson we explained t he  nature of 
the  circumstances in which defenses were to  be deemed so antag- 
onistic as t o  prejudice one or  more of the  defendants. Severance 
should be granted to  avoid an evidentiary contest between the  de- 
fendants "where the  s tate  simply stands by and witnesses 'a com- 
bat in which the  defendants [attempt] t o  destroy each other.' " 298 
N.C. a t  587, 260 S.E. 2d a t  640 (quoting People v. Braune, 363 Ill. 
551, 557, 2 N.E. 2d 839, 842 (1936) 1. We cannot agree with defend- 
ant  that  he and his codefendant were pitted against each other in 
this fashion a t  his trial. 

Unquestionably, Blankenship's testimony was inimical to  t k -  

fendant's defense in important respects. Blankenship testified to  
defendant's admission tha t  he had killed three people, t o  his de- 
struction of evidence, to  his having stains on his dungarees which 
may have been blood, and to his flight t o  evade arrest.  But Blank- 
enship's testimony was not entirely antagonistic to  defendant. 
She testified that  he told her that  he had been attacked, taken by 
surprise by a blow to  the  head by a bottle or a gun, and that  this 
attack began the  fight in which he shot three people. Her tes;ti- 
mony suggested a t  least provocation and perhaps self-defense and 
supported defendant's denial that  he was guilty of murder with 
premeditation and deliberation. 

Nor did the  s ta te  stand by and rely on Blankenship's tes- 
timony to  prove its case. Various patrons of the  Chiefs Club 
contributed to  the  state's being able t o  show, independently of 
Blankenship's testimony, tha t  defendant was a t  the  club in the  
early morning hours of 12 February, tha t  he was armed with two 
guns, and tha t  he and Blankenship remained a t  the  bar after all 
others save the  murdered three had left. Forensic evidence esta.b- 
lished that  the guns these witnesses saw in defendant's posses- 
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sion could have fired t he  murderous bullets. A Daytona Beach law 
enforcement officer testified tha t  defendant's response t o  the  
Florida's officers' early morning appearance was t o  hide in a 
closet with a sawed-off shotgun a t  the  ready. Relatives of Debra 
Blankenship testified tha t  defendant had admitted t o  each of 
them tha t  he, not Debra, had been responsible for the  deaths. 
Independent of Blankenship's testimony, the  s ta te  presented suffi- 
cient evidence from which a jury could have concluded tha t  de- 
fendant was guilty of murder  in t he  first degree. 

Finally, neither prosecutorial s t ratagem nor t he  operation of 
court rules impaired defendant's ability t o  defend himself. Defend- 
ant  had the  opportunity, and availed himself of it, t o  fully cross- 
examine Blankenship. S t a t e  v. Lake, 305 N.C. 143, 286 S.E. 2d 541 
(1982). Nor was this a case in which defendant was prevented 
from giving exculpatory testimony or deprived of the  opportunity 
t o  present the  inculpatory testimony of his codefendant. See 
S t a t e  v. Boykin, 307 N.C. 87, 296 S.E. 2d 258 (1982); S ta te  v. 
Alford, 289 N.C. 372, 222 S.E. 2d 222, death penalty vacated sub 
nom. Carter  v. North Carolina, 429 U S .  809, 50 L.Ed. 2d 69 (1976). 

[2] Defendant next challenges the  trial court's admission of evi- 
dence concerning t he  so-called "Durham incident" a t  the  B&D 
Tavern in Durham on 28 December 1984, some two weeks before 
t he  Chiefs Club murders for whic,h defendant was tried. The 
state 's evidence tended t o  show that  the defendant and Debra 
Blankenship went t o  t he  B&D Tavern t o  shoot pool and drink 
beer on the  night in question. While they were there, a fight 
broke out between two other patrons. Defendant intervened t o  
halt the  argument,  but when profanely told to  mind his own busi- 
ness by one of the  men, defendant responded by pistol-whipping 
him. When another patron at tempted t o  stop the  beating, defend- 
an t  turned on him and shot him in the  stomach a t  point-blank 
range. He  then made his departure with Debra Blankenship in 
her van, which she had warmed and readied outside the  door of 
the  bar. 

The s ta te  contended that  the  evidence was admissible 
against defendant t o  prove his identity as  the  perpetrator of the  
Chiefs Club murders. After  a hearing outside the  presence of the  
jury, the  trial  judge allowed the  s ta te  t o  present the  Durham inci- 
dent evidence. The trial judge admitted this evidence under Rule 
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404(b) of t he  North Carolina Rules of Evidence, which lists certain 
permissible exceptions t o  the  general rule that  evidence of past 
crimes is inadmissible. The trial judge then gave a limiting in- 
struction t o  t he  jurors, permitting them to consider this evidence 
solely for t he  purposes of establishing the  identity, motive, intent, 
or  knowledge of t he  person or persons responsible for the  Chiefs 
Club killings. 

The general rule on the  admissibility of evidence of other 
crimes is well stated in an often-quoted passage in Dean Brandis' 
treatise on evidence: 

Evidence of other offenses is inadmissible on the  issue of 
guilt if i ts  only relevancy is t o  show the  character of the ac- 
cused or  his disposition t o  commit an offense of the  nature of 
the  one charged; but if i t  tends to  prove any other relevant 
fact i t  will not be excluded merely because it also shows lhim 
to  be guilty of an independent crime. 

1 Brandis on North Carolina Evidence 8 91 (1982). The law in 
North Carolina on admissibility of evidence of other crimes was 
set  forth in State  v. McClain, 240 N.C. 171, 81 S.E. 2d 364 (19541, 
and codified in N.C.G.S. 5 8C-1, Rule 404. Rule 404(b) lists identi- 
ty ,  motive, intent, and knowledge, the  four purposes for which the  
trial judge allowed the jury t o  consider the  Durham incident evi- 
dence, as  among the  exceptions which may permit evidence of 
other crimes to  be admitted. The state 's interest in the admission 
of this evidence with respect t o  defendant was principally t o  
prove identity; for whether t he  killings were t he  work of defend- 
ant ,  Debra Blankenship, t he  two codefendants acting together,  or 
person or  persons unknown, was a t  the  heart of this case. 

As we s tated in State v. Riddick,  316 N.C. 127, 340 S.E. 2d 
422 (1986), "[tlhe application of this exception requires 'some 
unusual facts present in both crimes or  particularly similar a.cts 
which would indicate that  the  same person committed both 
crimes.' " Id. a t  133, 340 S.E. 2d a t  426 (quoting State  v. Moore, 
309 N.C. 102, 106, 305 S.E. 2d 542, 545 (1983)). See also State v. 
Legge t t ,  305 N.C. 213, 287 S.E. 2d 832 (1982); State v. Thompson, 
290 N.C. 431, 226 S.E. 2d 487 (1976). Defendant protests the ad- 
mission of the  Durham incident evidence on the  grounds that  the 
similarities the  s ta te  alleges between the Chiefs Club murders 
and the  B&D Tavern incident a re  insufficiently striking or bizarre 
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to  permit the Durham evidence to  fall under the Rule 404(b) ex- 
ception. Both incidents, defendant insists, a re  devoid of any 
singular or  signature elements that mark them off from the com- 
mon run of barroom fights. Therefore, defendant argues, the Dur- 
ham crime could not be properly mined for evidence probative of 
the identity of the Chiefs Club murderer. We disagree and hold 
that  the Durham incident testimony was properly admitted to 
prove that  defendant committed the Chiefs Club murders. 

Defendant misapprehends the nature of the standard imposed 
by Rule 404(b) for the  admission of similar crimes as  evidence of 
identity. I t  is not necessary that  the modus operandi of the crime 
the  s ta te  seeks to have admitted rise t o  the level of the unique 
and bizarre. In the Riddick case we did have bizarre and unique 
signature elements common to  the  past crimes and the crimes the 
s tate  sought t o  prove the  defendant had committed; for example, 
the criminal wore a toboggan hat and also stole fresh fruit from 
his victims' kitchens. Riddick, 316 N.C. 127, 340 S.E. 2d 422. The 
proper application of the Rule 404(b) exception requires not the 
bizarre but, a s  the quotation from Riddick above makes clear, 
that  the similarities support the reasonable inference that  the 
same person committed both the earlier and the  later crimes. 316 
N.C. a t  133, 340 S.E. 2d a t  426. The Durham incident was suffi- 
ciently similar to the Chiefs Club killings to  be probative of de- 
fendant's guilt, not because of the bizarre or unique nature of the 
elements, but because of the repetition or reenactment in the 
Apex barroom of so many of the elements played out in the Dur- 
ham barroom. 

A t  both the B&D Tavern and the Chiefs Club there was 
evidence that  one of the victims was pistol-whipped. At the B&D 
Tavern defendant jammed his gun into the ear of the man he pis- 
tol-whipped. Jimmy Grimes, one of the Chiefs Club victims, had a 
lacerated ear  which may have been produced by the same pro- 
cedure. In Durham, Randall Perry was shot in the stomach a t  
point-blank range; this same fate befell Grimes and Charlie John- 
son a t  the Chiefs Club. In both the Durham and Apex crimes the 
savagery of the violence visited upon the victims was never ade- 
quately accounted for by any motive, legitimate or criminal. In 
both incidents the defendant employed Debra Blankenship in a 
supporting role, dispatching her to fetch him guns and to ready 
the van in which he fled the scene. Evidence of such similarities 
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could assist the  jury in determining whether defendant was re- 
sponsible for the  Apex murders. There was no error  in allowing 
the jury to  hear the Durham incident evidence for the limited 
purposes for which it was admitted. 

[3] Defendant next contends that  the  trial court committed prej- 
udicial error  in ruling that  there was sufficient evidence to  go to  
the jury on the  felony murder theory based on armed robbery. 
Each of the three cases was submitted to the jury on the  felony 
murder theory a s  well a s  murder in the first degree with premed- 
itation and deliberation. The jury did not find the defendant 
guilty of felony murder but, rather, based its verdicts solely on 
premeditation and deliberation. We hold that there was sufficient 
evidence to submit felony murder t o  the jury, but even if there 
were not, defendant could have suffered no prejudice because the 
jury did not find him guilty of any charges based on a felony 
murder theory. 

In support of its contention that  armed robbery had been 
committed, the s tate  presented evidence that  the victims' wallets 
had been taken from them. Additionally, Blankenship testified 
that while driving to  Glade Hill, defendant had asked her to 
throw a package, which may have contained the wallets, out of 
the van window. Defendant protests that robbery could not have 
been the principal motive of these crimes because a blue bank bag 
which defendant knew contained a large sum of cash was left be- 
hind. Defendant argues that  the likely explanation of the removal 
of the wallets is that  they were taken to  conceal the identities of 
the murder victims, an afterthought following the commission of 
the crimes. Defendant is mistaken about the nature of armed rob- 
bery. The commission of armed robbery as defined by N.C.G.S. 
9 14-87(a) does not depend upon whether the threat or  use of vio- 
lence precedes or follows the taking of the victims' property. 
Where there is a continuous transaction, the temporal order of 
the threat or  use of a dangerous weapon and the takings is imma- 
terial. State  v. Rasor, 319 N.C. 577, 587, 356 S.E. 2d 328, 3:35; 
State  v. Hope, 317 N.C. 302, 306, 345 S.E. 2d 361, 364 (1986). Fur- 
ther, provided that  the theft and the force are  aspects of a single 
transaction, it is immaterial whether the intention to commit the 
theft was formed before or  after force was used upon the victims. 
State  v. Fields, 315 N.C. 191, 337 S.E. 2d 518 (1985). 
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Even had the evidence of armed robbery been insufficient to 
support the submission of the felony murder theory to the jury, 
the defendant could not have suffered prejudice as a result. The 
jury declined to find the defendant guilty of any charges ground- 
ed on a felony murder theory. Where the jury has rejected an er- 
roneously submitted charge, the error is rendered harmless. In 
State v. Bryant, 282 N.C. 92, 191 S.E. 2d 745 (1972), cert. denied, 
410 U.S. 958, 35 L.Ed. 2d 691, cert. denied, 410 U.S. 987, 36 L.Ed. 
2d 184 (1973), we held there was no prejudice to defendant despite 
the trial court's erroneous submission of the death penalty as a 
possible verdict to the jury because the jury returned a verdict 
recommending life imprisonment. Similarly, in State v. Daniels, 
300 N.C. 105, 265 S.E. 2d 217 (19801, we vacated an involuntary 
manslaughter verdict because there was insufficient evidence 
linking the defendant to the killing, but held the defendant was 
properly convicted of armed robbery. The improper submission of 
the manslaughter verdict did not infect the armed robbery con- 
viction with prejudice, because the defendant was properly 
convicted of armed robbery and because the penalty imposed ex- 
ceeded the penalty for involuntary manslaughter. 

[4] Defendant next contends that it was prejudicial error for the 
trial court to instruct the jury on flight as evidence of guilt be- 
cause there was insufficient evidence to support the instruction. 
We hold that the instruction on flight was properly given. 

The trial judge provided the jury with the following instruc- 
tion on flight: 

Ladies and Gentlemen, the State contends that both 
defendants fled North Carolina after February the 12th of 
1985. 

I instruct you that evidence of flight may be considered 
by you together with all other facts and circumstances in 
these cases in determining whether the combined circum- 
stances amount to an omission or show a consciousness of 
guilt. 

However, proof of this circumstance is not sufficient in 
itself to establish the defendants' guilt. 
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Therefore, i t  must not be considered by you as  evidence 
of premeditation or  deliberation. 

A review of t he  evidence in the  record reveals tha t  there 
was sufficient evidence of flight t o  support this instruction. De- 
fendant and Blankenship drove from Apex to  Glade Hill, Virginia, 
arranging en  route t o  get $3,400 owed Blankenship from her 
brother. While in Glade Hill, defendant responded t o  urging by 
Blankenship's uncle that  he return t o  Durham to  straighten out 
the  charges arising from the  Durham incident by saying, "I can't, 
I've killed three people." They stayed in Glade Hill for little more 
time than it  took t o  gather up some stored personal belongings 
and t o  learn that  roads to  t he  north and west were impassable 
because of snow. They then headed south t o  Florida, where Blank- 
enship's father testified defendant asked him to  help get  a car 
that  would not be registered in defendant's name. Defendant told 
L. B. Blankenship that  if he would help him get  a car, he would 
sign a notarized statement that  Debra had not had a hand in the 
crimes. When the  Daytona Beach police entered the  Blankenship 
hotel suite where defendant was staying, he was discovered 
hiding in a closet with a sawed-off shotgun a t  the  ready. While 
defendant did not actively resist arrest ,  he did not comply with 
police orders t o  drop the gun. Police had t o  wrest the weapon 
from his hands t o  place him under arrest .  

We stated the law in this jurisdiction in State v. Irick, 291 
N.C. 480, 494, 231 S.E. 2d 833, 842 (19771, where we said: "So long 
as  there is some evidence in the record reasonably supporting t,he 
theory that  defendant fled after commission of the  crime charged, 
the instruction is properly given." Defendant insists that  there is 
another reasonable explanation for his course of action. He argues 
that  what the  s ta te  presented as  flight was simply the continua- 
tion of the  pattern of behavior tha t  defendant and Blankenship 
had exhibited prior t o  the  Chiefs Club incident: having no fixed 
address, they had been travelling from town to  town. But, as  we 
made clear in Irick, whether or not there is any plausibility in 
this alternative explanation can have no bearing on the  propriety 
of the challenged instruction. "The fact that  there may be other 
reasonable explanations for defendant's conduct does not render 
the  instruction improper." 291 N.C. a t  494, 231 S.E. 2d a t  842. 

We find no prejudicial error  in the  guilt phase of defendant's 
trial. 
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[S] The defendant contends that  the trial court committed preju- 
dicial error in the sentencing proceedings in submitting to the 
jury the aggravating circumstance that  the murder of Garland 
Williams was committed for the purpose of avoiding or prevent- 
ing lawful arrest. The defense contends that  the state did not pre- 
sent sufficient competent evidence to justify the submission of 
this factor. We hold to the contrary. 

N.C.G.S. 5 15A-2000(e)(4) states that the jury may consider as 
an aggravating circumstance that "the capital felony was commit- 
ted for the purpose of avoiding or preventing a lawful arrest." 
This Court has upheld the submission of this circumstance in ag- 
gravation in two types of situations. I t  has been upheld in circum- 
stances where a murder was committed to prevent the murder 
victim from capturing the defendant. Such was the case in State 
v. Hutchins, 303 N.C. 321, 279 S.E. 2d 788 (19811, where a state 
trooper was shot to prevent arrest of the defendant. The submis- 
sion of this factor has also been upheld where a purpose of the 
killing was to eliminate a witness. Such was the case in State v. 
Goodman, 298 N.C. 1, 257 S.E. 2d 569 (1979). The issue before us is 
whether the state presented sufficient evidence that Garland 
Williams was murdered so that he could not bear witness against 
defendant to  justify the submission of this aggravating circum- 
stance to the jury. 

In Goodman, we made clear that the aggravating circum- 
stance of witness elimination may be presented to the jury only 
when evidence in addition to  the mere fact of death is presented 
in support of it. We stated as a requirement in Goodman that 
"there must be evidence from which the jury can infer that at  
least one of the purposes motivating the killing was defendant's 
desire to avoid subsequent detection and apprehension for his 
crime." 298 N.C. a t  27, 257 S.E. 2d a t  586. Such evidence was 
presented a t  defendant's trial. Chiefs Club regulars testified that 
Garland Williams habitually spent his evenings sitting at  the bar, 
alternately drinking beer and falling asleep or passing out with 
his head on his arms, sleeping and waking, only to fall asleep 
again. On the night of the Chiefs Club murders, Garland Williams 
had embarked upon a typical evening of drinking and dozing at  
the bar. Another habitue of the Chiefs Club testified that he 
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observed Williams passed out a t  the bar, with his head on his 
arms, a t  approximately 1:30 a.m. on the morning of 12 February. 
When J. C. Sandy, the last patron to  leave the bar, went briefly 
back inside with Jimmy Grimes shortly before 3:00 a.m., Williams 
was once more awake. 

The s tate  also presented evidence which tended to show that 
Williams was sitting facing the bar, either asleep or immobilized 
with fear, when he was shot. Forensic evidence was presented 
which suggested that Williams was shot from behind. The trajec- 
tory of all three bullets which hit him, one in the back and two in 
the head, was upward, lending support to the hypothesis that he 
was shot in the back while asleep or while simply arrested in fear 
at the bar, in the position in which he had been when wakened. 
There was no evidence of any struggle preceding his death. Ap- 
parently he had not been engaged in any active resistance to  his 
killer, as had Jimmy Grimes who had defensive wounds on his 
right hand and arm. Unlike Charlie Johnson, who had weapons 
behind the bar, there was no evidence that Garland Williams was 
armed and could have presented a threat to his killer. On the 
basis of this evidence the s tate  argued that Williams was killed 
while in a defenseless position, to eliminate him as a witness to 
the killings of Grimes and Johnson. 

Defendant contends that the Goodman requirement-that 
evidence in addition to the mere fact of death must be presented 
if witness elimination is to be legitimately submitted as a circum- 
stance in aggravation-can only be satisfied by a statement made 
by the defendant prior to  the shooting to the effect that fear of 
arrest was a motivating factor. While it is t rue that  such state- 
ments have been adduced in evidence to support the factor of wit- 
ness elimination in the few witness-elimination cases that have 
come before this Court, we have nowhere held that such state- 
ments are  essential to establish this aggravating circumstance. 
S t a t e  v. Lawson ,  310 N.C. 632, 314 S.E. 2d 493 (19841, cert. denied,  
471 U.S. 1120, 86 L.Ed. 2d 267 (1985); S t a t e  v. Oliver,  309 N..C. 
326, 307 S.E. 2d 304 (1983); S t a t e  v. Wil l iams,  304 N.C. 394, 284 
S.E. 2d 437 (19811, cert .  denied ,  456 U.S. 932, 72 L.Ed. 2d 450 
(1982); S t a t e  v. Goodman,  298 N.C. 1, 257 S.E. 2d 569. In the case 
before us, the physical evidence, coupled with testimony about 
the drinking habits of Garland Williams and his behavior on the 
night he was murdered, is sufficient to put the aggravating cir- 
cumstance before the jury. 
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[6] Defendant also protests the  propriety of the submission of 
witness elimination as  an aggravating circumstance on the 
grounds tha t  the  jury was asked t o  consider two aggravating cir- 
cumstances based on the  same evidence. Defendant argues that  
the same evidence with which the  s tate  supports witness elimina- 
tion is also presented to  establish that  Garland Williams was 
killed in a course of violent conduct in which Jimmy Grimes and 
Charlie Johnson were killed. In Goodman, we held that  the sub- 
mission of two issues on the same evidence is improper because it 
is "an unnecessary duplication of the circumstances enumerated 
in the s tatute ,  resulting in an automatic cumulation of ag- 
gravating circumstances against the defendant." 298 N.C. a t  29, 
257 S.E. 2d a t  587. However, the Goodman case does not exhaust 
the learning that  this Court brings to  bear on the question of 
whether the  submission of both witness elimination and violent 
course of conduct was proper in defendant's case. 

In Hutchins, 303 N.C. 321, 279 S.E. 2d 788, we elucidated the 
rule s tated in Goodman. There we said that  "there is no error  in 
submitting multiple aggravating circumstances provided that  the 
inquiry prompted by their submission is directed a t  distinct as- 
pects of the defendant's character or the  crime for which he is to  
be punished." 303 N.C. a t  354, 279 S.E. 2d a t  808. In Hutchins, we 
upheld the  submission of the aggravating circumstances of com- 
mitting murder against an officer performing his lawful duties 
and of resisting lawful arrest .  Justice Britt explained that  while 
the  first-mentioned circumstance looked to  the underlying factual 
basis of the crime, the second forced the jury to  consider the 
defendant's motivation. 303 N.C. a t  355, 279 S.E. 2d a t  809. Such 
is the  case here. The circumstance of violent course of conduct 
directs the  jury's attention to  the  factual circumstances of defend- 
ant's crimes. The circumstance of witness elimination requires the  
jury t o  consider not defendant's actions but his motive in shoot- 
ing a man in a defenseless posture. There was no error  in submit- 
t ing both of these aggravating circumstances t o  the  jury. 

[7] Defendant next contends that  the trial court committed prej- 
udicial error  in allowing the s tate  to  present excessively in-depth 
testimony t o  establish the  aggravating circumstance "that the de- 
fendant had previously been convicted of a felony involving the 
use or threat  of violence t o  the person." Defendant protests that  
the challenged testimony, which concerned a prior armed robbery 
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conviction, led the  jury to  focus on the defendant's guilt for this 
past crime to  the  detriment of its proper task of determining t.he 
sentences for the Chiefs Club murders. Defendant argues that  
because there can be no cavil that  armed robbery involves t,he 
threat or use of force, the s ta te  did not need to, and should not 
have been permitted to, go beyond the  simple admission of the 
court record of his prior conviction. 

The issue of the propriety of limiting the  s tate  in these cir- 
cumstances to  the introduction of the defendant's record has been 
settled in this jurisdiction. In S ta te  v. McDougall, 308 N.C. 1, 301 
S.E. 2d 308, cert. denied, 464 U.S. 865, 78 L.Ed. 2d 173 (19831, we 
reaffirmed the  rule in S ta te  v. Taylor, 304 N.C. 249, 283 S.E. 2d 
761 (19811, cert. denied, 463 U.S. 1213, 77 L.Ed. 2d 1398 (19831, 
holding that  the  s ta te  may not be limited to the introduction of a 
record of prior conviction when attempting to prove a circum- 
stance in aggravation, whether or  not the defendant has stipu- 
lated to the record of conviction. In McDougall we noted "the 
state's duty [under N.C.G.S. 15A-2000(~)(11] t o  prove each ag- 
gravating circumstance beyond a reasonable doubt. . . . [Tlhe 
state  cannot be deprived of an opportunity to carry its burden of 
proof by the use of competent, relevant evidence." 308 N.C. a t  22, 
301 S.E. 2d a t  321. See also State  v. Brown, 315 N.C. 40, 337 S.E. 
2d 808 (19851, cert. denied, 476 U.S. 1165, 90 L.Ed. 2d 733 (19861. 

Nor do we find any evidence in the record to support defend- 
ant's claim that  the  testimony to  which he objects was excessive- 
ly in-depth or prejudicial. The testimony in question was that  of a 
retired Durham police officer who had investigated the  armed 
robbery for which defendant was convicted and who had arrested 
defendant for the crime. Retired Officer King read from the police 
report he made a t  the time of the investigation and arrest  eight- 
een years prior to defendant's trial for the Chiefs Club murders. 
The trial judge provided adequate supervision of the  examination 
and cross-examination of this witness. Greer v. Whittington, 251 
N.C. 630, 111 S.E. 2d 912 (19601. Indeed, the cross-examination of 
Officer King allowed defendant t o  bring certain facts to the  atten- 
tion of the jury which were likely to-induce it t o  form a mare 
favorable imwression of defendant's character than would have 
been the cas;! if it had learned nothing more than that  he had a 
previous conviction for armed robbery. From the  cross- 
examination the jury learned that  defendant injured no one in the 
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armed robbery committed eighteen years before, that  he did not 
fire his gun, that  he confessed his crime, and that  he gave officers 
no trouble whatsoever when escorted from Philadelphia, where he 
was arrested, back to  this state. 

[8] Defendant next argues that  the  trial court committed revers- 
ible error  in excusing for cause certain jurors who expressed an 
unwillingness t o  impose the death penalty, because this procedure 
produces a jury biased in favor of conviction and prone to  find the  
defendant guilty. Defendant concedes that  his constitutional chal- 
lenge has been considered and rejected by this Court on several 
recent occasions. S ta te  v. Gladden, 315 N.C. 398, 340 S.E. 2d 673, 
cert. denied, - - -  U S .  ---, 93 L.Ed. 2d 166 (1986); S ta te  v. Young, 
312 N.C. 669, 325 S.E. 2d 181 (1985); State  v. Avery, 299 N.C. 126, 
261 S.E. 2d 803 (1980). The United States Supreme Court has also 
rejected the  position taken by defendant. Lockhart v. McCree, 476 
U.S. 162, 90 L.Ed. 2d 137 (1986). Defendant has not presented us 
with reasons which would compel us t o  review our position, and 
we decline to  do so. 

[9] Defendant next protests that  the submission of the aggra- 
vating circumstance that  the  murder of Jimmy Ray Grimes was 
"especially heinous, atrocious or cruel" was prejudicial error. He 
contends that  there was insufficient evidence to support the sub- 
mission of this circumstance in aggravation to the jury. We hold 
that  there was sufficient evidence to submit this circumstance to 
the  jury, but even if there were not, defendant could have suf- 
fered no prejudice a s  a result of the  submission because the jury 
answered that  this aggravating circumstance was not present. 

[ lo] Defendant next contends that  the North Carolina death pen- 
alty statute, N.C.G.S. § 15A-2000, is unconstitutional, is applied in 
a discriminatory manner, is vague and overbroad, and involves 
subjective discretion, and thus violates the eighth and fourteenth 
amendments t o  the United States Constitution and article I, sec- 
tions 19 and 27 of the Constitution of North Carolina. As defend- 
ant  concedes, we have repeatedly upheld the constitutionality of 
the s tatute against these challenges. E.g., State v. Gladden, 315 
N.C. 398, 340 S.E. 2d 673; S ta te  v. Brown, 315 N.C. 40, 337 S.E. 2d 
808; State  v. Barfield, 298 N.C. 306, 259 S.E. 2d 510 (1979). cert. 
denied, 448 U.S. 907, 65 L.Ed. 2d 1137, reh'g denied, 448 U.S. 918, 
65 L.Ed. 2d 1181 (1980). The discrimination issue has also recently 
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been decided against defendant by the  United States  Supreme 
Court in McClesky v. Kemp, 481 U.S. ---, 95 L.Ed. 2d 262 (1987). 
We overrule this assignment of error.  

[Ill Finally, we turn t o  the  solemn duty which devolves upon us 
under N.C.G.S. 5 15A-2000(d)(2) to  carefully review the record in 
every capital case to  determine whether the death sentence has 
been properly imposed. The s tatute  requires us to  review (1) 
whether the record supports the jury's findings of any aggra- 
vating circumstance or circumstances upon which the sentencing 
court based i ts  sentence of death; (2) whether the sentence was 
imposed under the influence of passion, prejudice, or any other ar- 
bitrary factor; and (3) whether the sentence is excessive or 
disproportionate to  the penalty imposed in similar cases, consider- 
ing both the  crime and the defendant. After a careful review of 
the entire record, we find that  the evidence supports the three 
aggravating circumstances that  were found by the jury. We fur- 
ther conclude that  there is nothing in the record which indicakes 
that the sentences of death were influenced by passion, prejudice, 
or any other arbitrary factor. We must now discharge our last 
statutory duty: the review of whether the sentences imposed on 
the defendant a re  disproportionate to  the punishment imposed in 
similar cases. 

To make our determination, we employ the  methodology es- 
tablished in State v. Williams, 308 N.C. 47, 301 S.E. 2d 335, cert. 
denied, 464 U.S. 865, 78 L.Ed. 2d 177, r e h g  denied,  464 U.S. 1004, 
78 L.Ed. 2d 704 (19831, which mandates that we compare the case 
under review to  "similar cases" as  defined in the Williams opin- 
ion: 

In comparing "similar cases" for purposes of propor- 
tionality review, we use as  a pool for comparison purposes all 
cases arising since the effective date of our capital punish- 
ment statute, 1 June 1977, which have been tried as capital 
cases and reviewed on direct appeal by this Court and in 
which the jury recommended death or life imprisonment or in 
which the trial court imposed life imprisonment after the 
jury's failure t o  agree upon a sentencing recommendation 
within a reasonable period of time. 
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Id. a t  79, 301 S.E. 2d a t  355. The pool includes only those cases 
which have been affirmed by this Court. S ta te  v. Jackson, 309 
N.C. 26, 45, 305 S.E. 2d 703, 717 (1983). In making our  determina- 
tion we do not "necessarily feel bound . . . t o  give a citation to  
every case in the pool of 'similar cases' used for comparison." 
Williams, 308 N.C. a t  81, 301 S.E. 2d a t  356. Our task has been 
well described in S ta te  v. Lawson, 310 N.C. 632, 648, 314 S.E. 2d 
493, 503: 

In essence, our task on proportionality review is to com- 
pare the case a t  bar with other cases in the  pool which are  
roughly similar with regard to  the crime and the defendant, 
such as, for example, the  manner in which the crime was 
committed and defendant's character, background, and physi- 
cal and mental condition. If, after making such a comparison, 
we find that  juries have consistently been returning death 
sentences in the similar cases, then we will have a strong 
basis for concluding that  a death sentence in the case under 
review is not excessive or disproportionate. On the other 
hand if we find that  juries have consistently been returning 
life sentences in the similar cases, we will have a strong basis 
for concluding that  a death sentence in the case under review 
is excessive or disproportionate. 

The jury found defendant guilty of three first-degree mur- 
ders committed with premeditation and deliberation. In each case 
the jury concluded that  the victim's murder was aggravated by 
being part  of a violent course of conduct in which two other men 
were killed. In the case of the murder of Garland Williams, the 
jury also concluded the  purpose of avoiding or preventing lawful 
a r res t  was an additional aggravating circumstance. The jury 
found no mitigating circumstances. Two qualities suffuse these 
crimes. They are  especially cold-blooded because of the absence of 
any motive of the  sort which is usually powerful enough to cause 
one human being to  destroy another. Without any indication that  
the interests or passions of defendant were very deeply engaged, 
three men were shot, one of them beaten, and then all were dis- 
patched, executioner style, by multiple close-range shots to the 
head. Further ,  the Durham incident evidence, as  well as evidence 
of defendant's quick gun-toting involvement in a lover's quarrel a t  
the Chiefs Club which became an assault, paints a picture of de- 
fendant as  a man shockingly ready to  impose himself as an armed 
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arbiter, to  convert others' quarrels into quarrels of his own, and 
to go the ultimate length to dominate a situation. 

We cannot find as a matter of law that the death sentences 
meted out to defendant a re  disproportionate to the penalty im- 
posed in similar first-degree murder cases. For comparison pur- 
poses we turn to the other cases in the Williams pool which 
involved multiple first-degree murders. There a re  nine such cases. 
In each case the jury recommended death and this Court affirmed 
the sentence. Sta te  v. Robbins,  319 N.C. 465, 356 S.E. 2d 279, cert. 
denied, - - -  U.S. - - - ,  98 L.Ed. 2d 226 (1987); Sta te  v. Noland, 312 
N.C. 1, 320 S.E. 2d 642 (19841, cert. denied, 469 U.S. 1230, 84 L,.Ed. 
2d 369, reh'g denied, 471 U.S. 1050, 85 L.Ed. 2d 342 (1985); State  
v. Gardner, 311 N.C. 489, 319 S.E. 2d 591 (19841, cert. denied, 469 
U.S. 1230, 84 L.Ed. 2d 369 (1985); State  v. Oliver, 309 N.C. 326, 
307 S.E. 2d 304; State  v. Brown,  306 N.C. 151, 293 S.E. 2d 1569, 
cert. denied, 459 U.S. 1080, 74 L.Ed. 2d 642 (1982); State  v. Pknch, 
306 N.C. 1, 292 S.E. 2d 203, cert. denied, 459 U.S. 1056, 74 L.Ed. 
2d 622 (19821, reh'g denied, 459 U.S. 1189, 74 L.Ed. 2d 1031 (1983); 
State  v. Williams, 305 N.C. 656, 292 S.E. 2d 243, cert. denied, 459 
U.S. 1056, 74 L.Ed. 2d 622 (19821, reh'g denied, 459 U.S. 1189, 74 
L.Ed. 2d 1031 (1983); State  v. Hutchins, 303 N.C. 321, 279 S.E. 2d 
788; State  v. Barfield, 298 N.C. 306, 259 S.E. 2d 510. The record 
discloses no reason to t reat  this defendant differently than those 
multiple killers who have preceded him before the bar of justice. 

We hold as  a matter of law that the death sentences impolsed 
against defendant are not disproportionate within the meaning of 
N.C.G.S. 5 15A-2000(d)(2). Upon this holding, the sentences: of 
death are affirmed. State  v. Jackson, 309 N.C. 26, 305 S.E. 2d '703. 

No error. 
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1. Criminal Law @ 73.2 - unavailable witness - statement admitted - no error 
The trial court did not er r  in a first degree murder prosecution by intro- 

ducing the statement of an absent witness where the State's evidence showed 
that  defendant had a copy of the statement well in advance of trial; defendant 
ascertained the witness's identity on or about the day trial began, five weeks 
before the statement's introduction; the trial court gave defendant an addi- 
tional day to  prepare to  meet the statement and to frame a defense against its 
admission; defendant, after a lengthy and sensitive voir dire, did not request 
additional time to  prepare to  meet the statement; and defendant's counsel ad- 
mitted that  he was prepared to  cross-examine the witness regarding the state- 
ment, indicating his familiarity with its substance. Defendant was provided 
with a fair opportunity to  meet the witness's statement and therefore the 
notice given by the prosecutor was sufficient under N.C.G.S. § 8C-1, Rule 
804(b)(5); moreover, the  record reveals that the trial court took into account 
and made provision for the lack of time defendant had to  locate the witness. 

2. Criminal Law 1 73.2- statement of unavailable witness-sufficient guarantees 
of trustworthiness 

The statement of an unavailable witness contained sufficient guarantees 
of trustworthiness to  be admitted in a murder prosecution under N.C.G.S. 
5 8C-1, Rule 804(b)(5) where the statement resembled a declaration against 
penal interest, there was extensive corroborating evidence, the witness 
manifested his personal knowledge of underlying events, there was a discern- 
ible motivation to  speak the truth, and the witness never recanted his 
testimony. Although the reason for the witness's unavailability detracts from 
the truthworthiness of the statement, on balance the other indications of 
trustworthiness were sufficient. 

3. Constitutional Law 1 30- failure of prosecutor to disclose impeachment mate- 
rial-no error 

The prosecutor in a first degree murder prosecution did not intentionally 
fail to inform defense counsel of material which could have been used to im- 
peach the testimony of a State's witness, even though the State dismissed a 
charge of felony possession of marijuana immediately after the witness's 
testimony, where the lab report revealed only 13 grams of marijuana, an insuf- 
ficient amount to  constitute a felony. The witness's pleas of guilty to two other 
drug related charges and the State's decision to dismiss a charge it could not 
prove do not establish a plea bargain. N.C.G.S. 5 15A-1054(c). 

4. Constitutional Law @ 56 - murder - sentencing phase - incapacitated juror - in- 
quiry into fitness of juror on guilt phase denied-no error 

The trial court in a murder prosecution did not deprive defendant of his 
Sixth Amendment right to  an impartial jury by failing to  allow an inquiry into 
the fitness of a juror who participated in the guilt phase of the case where a 
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mistrial was declared during the penalty phase of the trial due to incapacity of 
a juror based on the juror's failure to  return from an evening recess and a let- 
te r  from the Wake County Alcoholism Treatment Center. Defendant did not 
bring forward the letter for review and there was not the slightest suggestion 
in the evidence before the court that the excused juror suffered from any men- 
tal or emotional condition that could have affected his deliberations during the 
guilt phase. 

5. Conspiracy S 5.1; Criminal Law S 73.2- murder-hearsay statements of co- 
conspirator -admissible 

The trial court did not err  in a murder prosecution by admitting the testi- 
mony of two witnesses concerning their conversations with defendant's alleged 
co-conspirator concerning their plans to  rob the victim and their willingness to  
shoot the victim if necessary. Defendant's own declarations served to establish 
a prima facie case of conspiracy and the court therefore did not er r  by a.dmit- 
ting the hearsay statements of a co-conspirator against defendant. N.C.G.S. 
5 8C-1, Rule 801(d)(E). 

6. Homicide B 21.5- f i s t  degree murder-evidence sufficient 
The trial court did not er r  in a first degree murder prosecution by deny- 

ing defendant's motions to dismiss all charges on the grounds of insufficient 
evidence where the State demonstrated that defendant admitted to  his cousin 
the day before the killing took place that he intended to  rob and, if necessary, 
kill the victim; the day before the murder defendant discussed with an ac- 
complice how to  use and hide a shotgun; defendant was positively identified as 
wearing a green Army jacket under which he hid a shotgun on his way to the 
victim's store moments before the murder; all of the witnesses at  the time of 
the murder described one of the killers as wearing an Army jacket and carry- 
ing a shotgun; the assailants took the victim's briefcase, which contained an 
undetermined amount of money and shot the attending clerk; defendant left 
Raleigh immediately after the murder for Fayetteville where he registered 
under an alias; defendant spent money freely and admitted that the police 
were searching for him in connection with the victim's murder; and defendant 
was in possession of money marked with handwriting identified as the victim's. 
The same facts support convictions for armed robbery, assault with a deadly 
weapon with intent to kill inflicting serious injury, and conspiracy. 

APPEAL by defendant pursuant to  N.C.G.S. 5 7A-27(a) from a 
judgment imposing a life sentence entered on 14 February 1986 
by Stephens, J., upon defendant's conviction of first degree 
murder after a trial a t  the  5 August 1985 Criminal Session of Su- 
perior Court, WAKE County, Lee, J., presiding. Defendant's peti- 
tion to  bypass the Court of Appeals for review of his convictions 
for which lesser sentences were imposed was allowed. Heard in 
the  Supreme Court on 9 November 1987. 
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Lacy H. Thornburg, At torney General, by  Isaac T. Avery ,  
Special Deputy A t  torne y General, and Linda Anne Morris, Asso- 
ciate At torney General, for the state.  

Thomas C. Manning and L. Michael Dodd for defendant ap- 
pellant. 

EXUM, Chief Justice. 

This appeal raises questions involving (1) the admissibility of 
an unavailable witness's statement under North Carolina Evi- 
dence Rule 804(b)(5)'; (2) whether the prosecutor intentionally 
failed to  provide defendant with requested impeachment evi- 
dence; (3) whether the trial court should have ordered an inquiry 
into the fitness of a juror during the sentencing phase of this pro- 
ceeding; (4) whether the s ta te  made a prima facie showing of a 
conspiracy independent of a co-conspirator's declarations; and (5) 
the sufficiency of the evidence to  support the convictions of the 
crimes charged. We find no error  in the trial. 

Defendant was tried upon indictments charging murder, as- 
sault with a deadly weapon with intent t o  kill inflicting serious in- 
jury, conspiracy to commit robbery with a dangerous weapon, and 
robbery with a dangerous weapon. 

A t  trial the state's evidence tended to show that  on 29 
January 1985 two black men entered the Capital Variety and Vid- 
eo Store in Raleigh and killed Roy Leonzia "Pete" Collins. Collins 
died a s  a result of a shotgun blast to the chest fired by one of the 
men. Gregory Council, a clerk in the store, was shot and seriously 
injured. The assailants took a briefcase containing an undeter- 
mined amount of money. 

In addition to Council, four young adults were in the video 
store a t  the time of the killing. None of these witnesses could 
positively identify defendant as  one of the assailants. They 
testified that  they were unable to see the face of either man. 
They did, however, describe a man fitting defendant's general 

1. North Carolina Rules of Evidence are codified in N.C.G.S. § 8C-1 (1986). 
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characteristics. They declared this man was wearing a green 
Army jacket and carrying a shotgun when he entered the  st,ore. 

James Cooley testified tha t  he saw defendant heading in the 
direction of t he  video s tore  immediately before Collins was mur- 
dered. Cooley declared that  defendant wore a green Army jacket 
and tha t  a shotgun protruded from the jacket. 

Alvin Banks, defendant's first cousin, testified tha t  defendant 
visited him on two occasions shortly before the victim was killed. 
On both occasions defendant talked about a plan to  rob and, if 
necessary, kill Pe te  Collins. Defendant was accompanied by 
Douglas Black both times. Defendant and Black discussed the  
ways they could utilize a shotgun in the course of the  robbery. 
Banks' testimony was corroborated in substantial par t  by Dani 
Gail Isom, Black's former girlfriend, who testified concerning 
Black's stated intentions t o  rob Collins with defendant. 

The s tate  demonstrated tha t  defendant went t o  Fayetteville 
on 1 February 1985 and registered a t  the Executive Hotel under 
the name of "David Brown." While there he encountered a former 
police informant, Nathaniel Ray. Officers from the  Fayetteville 
and Raleigh Police Departments testified that  Ray told them he 
purchased drugs for defendant over a period of days with money 
given him by defendant. When the  officers asked Ray to  produce 
any money defendant had given him, Ray showed them several 
twenty dollar bills, stating that  he did not know which ones came 
from defendant. One of the  bills had writing on it. The writing 
was identified a t  trial as the victim's by Jackie Humphries, a per- 
sonal friend of the  victim. Humphries also identified writing on 
another bill as  the  victim's. This bill had been in Douglas B1,ack's 
possession shortly after the victim was killed. 

Defendant offered no evidence. 

The jury found defendant guilty as  charged. 

11. 

[I] Defendant contends the  trial court erred in permitting the 
s tate  t o  introduce the statement of Nathaniel Ray under North 
Carolina Evidence Rule 804(b)(5). We disagree. 

On 4 September 1985 the s tate  served notice of i ts intention 
to  offer Nathaniel Ray's s ta tement  into evidence under Rule 
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804(b)(5). Defendant objected on the grounds that  the  prosecutor 
did not comply with the  notice provisions of the rule and that the 
statement lacked the  required circumstantial guarantees of trust- 
worthiness. The trial court sustained defendant's objection, with- 
out making a final ruling, in order t o  give him additional time to  
prepare for and contest the  admission of Ray's statement into evi- 
dence. 

On 6 September 1985 the  court conducted an extensive voir 
dire concerning the statement's admissibility. The s ta te  called 
Sergeant Linwood McNair of the Fayetteville Sheriffs Depart- 
ment and Detective A. C. Munday of the Raleigh Police Depart- 
ment to testify regarding Ray's statement. According to these 
witnesses, Ray told them he met defendant four days after the 
murder. Ray stated he purchased drugs for defendant in Fayette- 
ville over a three-day period. According to Ray, defendant spent 
money freely during this time, giving him $1,200 to $1,500 to pur- 
chase cocaine and heroin. Ray stated that  defendant gave him this 
cash in small amounts so that  he could purchase only one gram of 
cocaine a t  a time. Defendant also gave him cash to  pay for the 
taxicabs he took to  complete the  deals. Ray said that  on some 
nights he made seven or eight trips within a four-hour period. 
Ray declared defendant said the police were looking for him in 
connection with the murder of Pe te  Collins, and that  they had 
searched for him a t  his parents' home in connection with breaking 
or  entering and larceny charges. 

During voir dire the s ta te  demonstrated that  most of the in- 
formation communicated by Ray was verified independently. The 
police located defendant precisely where Ray declared he was 
staying. Ray's physical description of defendant matched him per- 
fectly. Police records indicated defendant was, in fact, a suspect 
in the murder of Pe te  Collins, and that  the Raleigh Police Depart- 
ment had conducted a search for defendant a t  his parents' home 
in connection with breaking or entering and larceny charges. 
Finally, the hotel manager testified that  defendant always paid 
his bills in cash. The portion of Ray's statement regarding his 
nightly taxicab rides could not be verified. 

The state  outlined i ts  efforts t o  locate Ray before and during 
trial. The s ta te  demonstrated that  on or about 26 July 1985 it 
issued a subpoena for Ray. Sergeant McNair described how he 
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and others in the Fayetteville police department tried to  locate 
Ray and serve the subpoena. According to Sergeant McNair, Ray 
was difficult to  find because he did not reside a t  a permanent ad- 
dress. When Ray was utilized in the past the officers had to  find 
him on the s treet  or a t  one of the motels where he occasionally 
stayed. Sergeant McNair testified that  he, and others involved 
with law enforcement in Fayetteville, attempted to  find Ray a t  
these locations before and during trial. The prosecutor declared 
that throughout the trial he had the expectation that Ray would 
be produced. According to  the prosecutor, it was not until 3 Sep- 
tember 1986 that  he was informed Ray could not be found. 

The s tate  put on evidence demonstrating that  defendant had 
obtained a copy of Ray's statement well before trial pursuant to  a 
discovery request. The s tate  showed further that  defendant 
learned Ray's identity on or about the day of trial. Defense 
counsel admitted that  he had been prepared to  cross-examine Ray 
on the basis of this statement. 

In argument to  the court defendant's counsel called attention 
to  Ray's extensive police record. He documented Ray's convic- 
tions of common law robbery, assault, and armed robbery. He also 
demonstrated numerous occasions when Ray had been charged 
with committing violent crimes. 

At the close of the voir dire the court overruled defendant's 
objection to  the admission of Ray's statement under Rule 
804(b)(5). The court concluded that  defendant was not deprived of 
a fair opportunity to  prepare to  meet the statement because he 
knew the statement's substance well in advance of trial and be- 
cause he ascertained Ray's identity on the day trial began. The 
court also concluded that  the statement possessed "a reasonable 
probability of truthfulness," and supported this conclusion by 
noting that  many of the statement's details were independently 
verified. 

Defendant argues on appeal that the trial court erred in ad- 
mitting Ray's statement under Rule 804(b)(5), advancing the same 
contentions he made a t  trial-that is, Ray's statement should not 
have been admitted because the prosecutor failed to  comply with 
the notice provisions of Rule 804(b)(5) and because the statement 
lacked the necessary guarantees of trustworthiness. We disagree 
with both contentions. 
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Rule 804(b)(5) provides in pertinent part: 

(b) Hearsay Exceptions. The following are not excluded 
by the hearsay rule if the declarant is unavailable as a wit- 
ness: 

(5) Other Exceptions. A statement not specifically 
covered by any of the foregoing exceptions but having equiv- 
alent circumstantial guarantees of trustworthiness, if the 
court determines that (A) the statement is offered as evi- 
dence of a material fact; (B) the statement is more probative 
on the point for which it is offered than any other evidence 
which the proponent can procure through reasonable efforts; 
and (C) the general purposes of these rules and the interests 
of justice will best be served by admission of the statement 
into evidence. However, a statement may not be admitted 
under this exception unless the proponent of it gives written 
notice stating his intention to  offer the statement and the 
particulars of it, including the name and address of the 
declarant, to the adverse party sufficiently in advance of of- 
fering the statement to provide the adverse party with a fair 
opportunity to prepare to meet the statement. 

N.C.G.S. 5 8C-1, Rule 804(b)(5) (1986). We have recently inter- 
preted this rule as it applies to both contentions defendant raises. 
See State v. McLaughlin, 316 N.C. 175, 340 S.E. 2d 102 (1986); 
State v. Triplett, 316 N.C. 1, 340 S.E. 2d 736 (1986). We look now 
to  these opinions for guidance. 

In State v. Triplett we discussed the rule's notice require- 
ment. We declared that this requirement should be construed 
flexibly, "in light of the express policy of providing a party with a 
fair opportunity to meet the proffered evidence." Triplett, 316 
N.C. at  13-14, 340 S.E. 2d at  43. In arriving a t  this interpretation 
we noted that a majority of the federal circuits take a flexible ap- 
proach toward the identically worded federal notice provision. Id.; 
see Furtado v. Bishop, 604 F. 2d 80, 92 (1st Cir. 1979), cert. 
denied, 444 U.S. 1035 (1980); United States v. Bailey, 581 F. 2d 
341, 348 (3d Cir. 1978); United States v. Carlson, 547 F. 2d 1346, 
1355 (9th Cir. 1976). 
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We conclude defendant was provided with a fair opportunity 
to  meet Nathaniel Ray's statement; therefore, the  notice given by 
the prosecutor of his intention to  admit Ray's statement was suf- 
ficient under Rule 804(b)(5). The state 's evidence showed that  
defendant had a copy of Ray's statement well in advance of trial. 
The s tate  also demonstrated that  defendant ascertained Ray's 
identity on or about the day trial began-five weeks before its in- 
troduction into evidence. The trial court gave defendant an addi- 
tional day to  prepare to  meet the  statement and to  frame a 
defense against i ts  admission into evidence. After a lengthy and 
sensitive voir dire, defendant did not request additional time to  
prepare to  meet the statement before the s tate  sought admission 
during trial. Finally, defendant's counsel admitted that  he was 
prepared t o  cross-examine Ray regarding the statement, thus in- 
dicating his familiarity with its substance. 

Defendant argues that  even if he had a fair opportunity to 
meet the statement itself he lacked an adequate opportunity to  
locate Nathaniel Ray. Defendant points out that  the  addresses 
listed in the notice served by the prosecutor provided no help in 
locating Ray and suggests that  additional time would have en- 
abled his court-appointed investigator to  find Ray. Defendant 
characterizes the  prosecutor's delay in sending his notice and the 
inadequacy of the addresses provided as "sandbagging" and as- 
ser ts  "the court did not take this 'sandbagging' into account what- 
soever when it ruled on the  admissibility of the statement on 
notice grounds." 

The record reveals the  trial court both took into account, and 
made provision for, the lack of time defendant had to  locate :Ray. 
The following exchange took place between the court and defend- 
ant's counsel after the s tate  made its initial motion for the admis- 
sion of Ray's statement under Rule 804(b)(5): 

COURT: I take it one of the first things you said, even if other- 
wise admissible, you have not had time to prepare and t r y  to 
find the witness yourself, is that  correct? 

MR. MANNING: That's correct . . . . That's our second objec- 
tion. 

COURT: Have you ever had your private investigator look for 
the witness? 
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MR. MANNING: No, sir. I have been prepared to cross-examine 
this man ever since we got his statement. 

COURT: You did not know until when that he would not be 
here? 

MR. MANNING: Until just before lunch, Your Honor . . . . 
After this colloquy, which occurred on 4 September 1985, the 
court concluded: 

COURT: At the very least, I don't believe the defendant has 
had enough notice. 

The court then decided to give defendant until 6 September 1985 
to locate Ray through his court-appointed investigator. This ex- 
change, and the trial court's decision to postpone the hearing on 
the admissibility of Ray's statement, evinces the court's concern 
that defendant be given not only an opportunity to meet the 
statement's substance but to locate the declarant as well. By giv- 
ing defendant additional time to prepare to meet Ray's statement, 
and to locate him if possible, the court ensured that notice provi- 
sions of Rule 804(b)(5) were met. 

[2] With regard to defendant's contention that Ray's statement 
lacked circumstantial guarantees of trustworthiness, we look to 
our recent McLaughlin decision for guidance. In McLaughlin we 
stated that "[tlo be admissible under the residual exception to the 
hearsay rule, the hearsay statement must possess 'guarantees of 
trustworthiness' that are equivalent to the other exceptions con- 
tained in Rule 804(b)." McLaughlin, 316 N.C. at  179, 340 S.E. 2d at  
104. The other exceptions of Rule 804(b) are former testimony, dy- 
ing declarations, statements against interest, and statements of 
personal or family history. 

A trial judge should consider a number of factors in deter- 
mining whether a hearsay statement possesses sufficient indicia 
of trustworthiness to be admitted under Rule 804(b)(5). Among 
these factors are: (1) the declarant's personal knowledge of the 
underlying event; (2) the declarant's motivation to speak the 
truth; (3) whether the declarant recanted; and (4) the reason, with- 
in the meaning of Rule 804(a), for the declarant's unavailability. 
State v. Triplett, 316 N.C. a t  10-11, 340 S.E. 2d at  742; State v. 
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Smith, 315 N.C. 76, 93-94, 337 S.E. 2d 833, 845 (1985).2 In 
McLaughlin we noted this list is not inclusive and suggested that  
other factors may be considered when appropriate. McLaughlin, 
316 N.C. a t  179, 340 S.E. 2d a t  105. Among the  many factors 
which courts have considered a re  the  existence of corroborating 
evidence, see, e.g., United States v. Bailey, 581 F .  2d 341 (3d Cir. 
19781, and t he  degree t o  which t he  proffered testimony has ele- 
ments of enumerated exceptions t o  t he  hearsay rule. See, e..g., 
K a m e  v. Commissioner, 673 F .  2d 1062 (9th Cir. 1982); United 
States v. McPartlin, 595 F .  2d 1321 (7th Cir. 19791, cert. denied, 
444 U.S. 833 (1980); see generally Sonenshein, The Residual Ex- 
ceptions to the Federal Hearsay Rule: Two Exceptions in Search 
of a Rule, 57 N.Y.U.L. Rev. 867 (1982). 

Based on our assessment of these factors in the present case 
we hold that  Ray's statement contained sufficient circumstantial 
guarantees of trustworthiness t o  be admitted under Rule 804(b)(5). 
o n e  of the  factors which we find persuasive in upholding the  trial 
court's decision t o  admit Ray's statement under Rule 804(b)(5b is 
t he  extent  t o  which Ray's statement resembles a declaration 
against penal interest.  ~ a y  admitted t o  the  purchase and delivery 
of cocaine and heroin, crimes for which he could have been 
charged, convicted, and sentenced. The lack of corroborating 
evidence as  t o  this portion of his statement rendered it inadmis- 
sible under Rule 804(b)(3). N.C.G.S. 8C-1, Rule 804(b)(3) (1986). 
Nonetheless, Ray's admission t o  law enforcement officers that  he 
committed felonies provides that  sort of indicia of reliability 
underlying t he  declaration against penal interest exception. This 
is not t o  say that  were this t he  only indication of reliability we 
would admit Ray's statement under the  catchall exception of Rule 
804. To do so would vitiate the  safeguards built into Rule 

2. In Triplett we suggested tha t  trial courts should consider a s  a fourth factor 
"the practical availability of t h e  declarant to  be present a t  trial for meaningful 
cross-examination." Triplett, 316 N.C. a t  11, 340 S.E. 2d a t  742. W e  have reworded 
this factor in the  present  case in order to  clarify i ts  purpose. The purpose is to en- 
courage trial courts t o  assess the reason for the  declarant's unavailability. Rule 
804(a) lists five ways in which a declarant may be considered "unavailable." In some 
cases t h e  reason a declarant is found to  be unavailable under t h e  rule might in- 
fluence the  court's determination regarding the  trustworthiness of his statement. 
For instance, if t h e  declarant is unavailable under Rule 804(a)(2) because he "[pler- 
sists in refusing t o  testify concerning t h e  subject matter  of his s tatement despite a 
court order t o  do so" t h e  court might weigh this  as  a factor against admitting 
declarani's s tatement.  



626 IN THE SUPREME COURT [321 

State v. Nichols 

804(b)(3). I t  is merely to  acknowledge that  when a statement near- 
ly fits an enumerated exception it has a degree of circumstantial 
trustworthiness which is relevant to the ultimate determination 
the trial court must make. 

Another factor which supports our decision to  uphold the 
trial court is the  extensive evidence corroborating Ray's state- 
ment. As the trial court noted in assessing the statement's admis- 
sibility, "there a re  matters contained in the statement which 
could not have been known to  the  out of court declarant . . . if 
the statement did not have a reasonable probability of truthful- 
ness." We have already noted the ways in which the s tate  demon- 
s trated Ray's statement was independently verified. We believe 
that  this independent verification, while not alone sufficient to 
enable the trial court t o  admit Ray's statement under Rule 
804(b)(5), provided a useful basis for evaluating its trustworthi- 
ness. 

Finally, an assessment of three of the factors specified in 
Triplett contributes t o  our decision that  the trial court correctly 
admitted Ray's statement under Rule 804(b)(5). (1) Ray manifested 
his personal knowledge of the underlying events in many ways: 
the accuracy with which he described defendant's physical charac- 
teristics, his precise identification of the room defendant was 
staying in, and the personal statements he declared defendant 
made to  him. (2) Ray's motivation to speak the t ruth is discernible 
in his willingness t o  include in his statement what amounts to 
declarations against his penal interests. (3) Ray never recanted 
his testimony. 

Assessment of the  fourth Triplett factor-the reason for 
Ray's unavailability- weighs against admission of his statement. 
Ray was unavailable under Rule 804(a)(5) because the s tate  was 
unable to  locate him "by process or  other reasonable means." The 
evidence indicated that  Ray had no permanent home and could be 
found only on the s treet  or a t  one of the motels where he often 
stayed. This manifests an instability in Ray's character and life- 
style which detracts, in some measure, from the trustworthiness 
of his statement. We do not believe, however, that  this factor is 
sufficient to overcome the evidence favoring admission of the 
statement. On balance, the other indications of the trustworthi- 
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ness of Ray's statement were sufficient to  enable the trial court 
to  admit it under 804(b)(5). 

[3] Defendant next contends that  he should be awarded a new 
trial because the prosecutor intentionally failed to  inform his 
counsel of the existence of material which could have been used 
to  impeach the testimony of James Cooley. The record reveals no 
such intentional failure by the prosecutor; therefore, defendant's 
contention is unfounded. 

Before trial defendant's counsel moved the court to  compel 
the prosecutor to  comply with discovery requests for specified 
items a s  well as  for disclosure of impeaching information. The mo- 
tions were heard by Judge Donald L. Stephens. Judge Stephens 
denied the motions on the basis of the prosecutor's acknowledg- 
ment of his obligation to  provide requested discovery items and 
impeaching evidence under both N.C.G.S. 5 15A-1054k) and Brady 
v. Maryland, 373 U.S. 83, 10 L.Ed. 2d 215 (1963). 

One of the state 's principal witnesses, James Cooley, testified 
that  he witnessed defendant approach the Capital Variety and 
Video store, where the victim was murdered, just before the 
crime occurred. Cooley saw part of a shotgun protruding from 
defendant's green Army jacket. Cooley, a t  the time he testified, 
was under indictment for misdemeanor possession of phenmetra- 
zine, felony possession of marijuana, and possession with intent, to  
sell and deliver marijuana. On direct Cooley testified that  no 
promises, threats  or any other kind of inducement had been given 
him in exchange for his testimony. 

Immediately after Cooley's testimony, he and the prosecutor 
went to  another courtroom where Cooley entered pleas of guilty 
to misdemeanor possession of phenmetrazine and possession with 
intent to  sell and deliver marijuana. The s tate  dismissed the 
charge of felony possession of marijuana. A review of the tran- 
script reveals the s tate  dismissed this charge because the lab 
report indicated that  Cooley possessed only 13 grams of mari- 
juana-an amount insufficient as  a matter of law to  constitute a 
felony. 

Defendant argues that  the state's decision to dismiss the 
charge of felony possession indicates that it entered into a plea 
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bargain arrangement with Cooley in exchange for his testimony 
in the present case. Defendant contends the prosecutor was under 
a constitutional and statutory duty to communicate this bargain 
to him and that his intentional failure to do so must result in a 
new trial. 

The record simply fails to sustain defendant's contention that 
there was a plea bargain. I t  reveals only that the state dismissed 
a felony possession charge against Cooley because, as a matter of 
law, the evidence was insufficient to support a conviction. The 
fact that this occurred immediately after Cooley testified in the 
present case does not, standing alone, warrant the inference that 
the prosecutor entered into an undisclosed deal with Cooley. 
Cooley pled guilty to two charges, and the state dismissed one it 
could not prosecute successfully. The state's decision to dismiss a 
charge it could not prove, and Cooley's decision to plead guilty to 
the only charges of which he could be convicted, does not estab- 
lish a bargained-for exchange. Therefore, we decline to infer any 
violation by the prosecutor of his duty to disclose evidence which 
defendant could utilize for impeachment purposes. 

IV. 

[4] Defendant next contends he deserves a new trial because the 
court deprived him of his sixth amendment right to an impartial 
jury by failing to allow inquiry into the fitness of a juror who par- 
ticipated in the guilt phase of the case. 

On 17 September 1985, during the penalty phase of the case, 
a mistrial was declared due to the incapacity of a juror. This 
juror did not return from the evening recess taken on 16 Septem- 
ber. The trial court considered a letter from John S. Howie, M.D., 
Wake County Alcoholism Treatment Center, which concerned 
"the medical condition of the juror." Based on the contents of this 
letter the trial court concluded that the juror "due to medical 
reasons is incapacitated and will be unable to complete the trial." 
This letter is not before us. I t  was sealed by the trial court and 
placed "with all of the other evidence in this case and shall not be 
released . . . to anyone, except by order of the Court or for the 
purposes of appellate review." Defendant has not brought for- 
ward the letter for us to examine and has not suggested that this 
Court review its contents. 
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On 19 September 1985 defendant made a motion for ap- 
propriate relief in which he requested an evidentiary hearing into 
the excused juror's competence to  serve as a juror during the 
guilt phase. He also requested a new trial "on the basis of the in- 
capacity of the  juror." The motion states: "It is apparent that  the 
[excused juror] has been suffering from a medical disturbance of 
some magnitude for some time. The pressures of this trial have 
obviously caused him to  become incapacitated t o  the  point where 
the Court has excused him from further service. . . . [I]t has 
become apparent that  [this juror] was unbalanced, to  a degree of 
which it is not certain a t  present." Defendant moved that  he be 
given time to  obtain all of the  juror's medical records and that  a 
psychiatrist be appointed t o  examine the juror to  make a deter- 
mination regarding the  juror's "competence and sanity which 
existed a t  the  time he was empanelled as  a juror, and what his 
mental s ta te  was during deliberations on guilt-innocence . . . ." 
The motion was not verified. Judge Lee denied defendant's mo- 
tion on 2 December 1985. On 14 February 1986, after a full sen- 
tencing hearing, Judge J. Donald Stephens entered the  sentences 
imposed in the  present case. 

Defendant, without citing any authority, argues that  the trial 
court's denial of his motion for appropriate relief violated his 
sixth amendment right t o  an impartial jury. He asks this Court t o  
remand the matter  and direct the  trial court t o  "reopen the in- 
quiry into [the juror's] fitness t o  determine what effect, if any, his 
emotional and psychological condition had upon his fitness l,o 
serve and deliberate, or, . . . to  order a new trial." 

We find no basis in the  record for granting the relief defend- 
ant  seeks. There is not the  slightest suggestion in the  evidence 
before us that  the excused juror suffered from any mental or 
emotional condition that  could have affected his deliberations dur- 
ing the guilt phase. When he was excused the trial court referred 
only t o  "medical reasons" which at that time rendered the juror 
incapacitated. Defendant's motion for appropriate relief contains 
no factual allegations concerning the  juror's mental or emotional 
condition. Insofar as  it refers t o  these things it  consists entirely 
of assumptions and suppositions which, in turn, a re  based on noth- 
ing more than the  juror's having been excused as  a result of a let- 
t e r  from the  Wake County Alcoholism Treatment Center. 



630 IN THE SUPREME COURT [321 

State v. Nichols 

We find no error ,  therefore, in the  trial  court's refusal t o  
make fur ther  inquiry as  t o  t he  excused juror's fitness t o  serve 
during t he  guilt phase and decline t o  grant  t he  relief requested 
by defendant. 

v. 
[5] Defendant next argues t he  trial court erred in admitting the  
testimony of Alvin Banks and Dani Gail Isom concerning their 
conversations with Douglas Black, defendant's alleged co-conspira- 
tor. Defendant contends t he  s ta te  failed t o  show by independent 
evidence tha t  he conspired with Black; therefore, Black's state- 
ments  were not admissible against him. 

Alvin Banks, defendant's first cousin, testified concerning 
conversations he had with defendant and Douglas Black regarding 
their plan t o  rob t he  victim. Banks declared tha t  defendant and 
Black visited him on two occasions in order t o  acquire a gun. The 
first visit occurred several days before t he  victim was murdered. 
During this visit defendant told Banks tha t  he intended t o  rob the  
victim and tha t  he would shoot him if necessary. Defendant and 
Black discussed the  planned robbery in Banks' presence. The sec- 
ond visit occurred the  day before the  victim was murdered. On 
this occasion defendant and Black repeated their request for a 
gun. Defendant again s tated his intention t o  shoot the victim if 
necessary, but complained t o  Black tha t  he was unfamiliar with 
shotguns. Defendant and Black discussed ways t o  hide a shotgun. 

Dani Gail Isom, Douglas Black's girlfriend, testified under a 
grant  of immunity concerning Black's s ta tements  regarding his in- 
t en t  t o  rob t he  victim. Black told Isom tha t  he and defendant 
planned t o  take t he  victim's briefcase which they believed t o  be 
full of money. Isom testified tha t  she purchased a pump shotgun 
for Black. She bought t he  gun on 22 January 1985. The victim was 
murdered one week later. 

The acts and declarations of conspirators a r e  admissible 
against other members of t he  conspiracy provided that  the  s ta te  
establishes a prima facie case of the conspiracy independently of 
the  declarations sought t o  be admitted. State v. Tilley, 292 N.C. 
132, 138, 232 S.E. 2d 433, 438 (1977); N.C.G.S. 5 8C-1, Rule 
801(d)(E) (1986). In order t o  make a prima facie case, the  s tate  
must produce sufficient evidence t o  authorize the  jury t o  find 
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that  a conspiracy existed. State v. Polk, 309 N.C. 559, 565, 308 
S.E. 2d 296, 299 (1983). Ideally, the  s ta te  should make the  prima 
facie showing before tendering the  co-conspirator's declarations; 
however, in its discretionary control of the  presentation of evi- 
dence the  court may admit t he  declarations subject t o  subsequent 
proof of t he  conspiracy. State v. Albert, 312 N.C. 567, 576, 324 
S.E. 2d 233, 238 (1985); State v. Tilley, 292 N.C. a t  138-39, 232 S.E. 
2d a t  438-39. 

In t he  present case defendant's own declarations t o  Alvin 
Banks and Douglas Black serve t o  establish a prima facie case of 
a conspiracy between Black and defendant t o  rob and, if neces- 
sary, kill the  victim. Defendant's statements amount to  party ad- 
missions and a r e  therefore admissible under N.C.G.S. § 8C-1, Rule 
801(d)(A). This rule codifies our established practice of admitting 
party admissions as  exceptions t o  the  hearsay rule. See generally 
2 Brandis on North Carolina Evidence 5 167 (2d rev. ed. 19812). 
Based on defendant's admissions a jury could find that  defendant 
conspired with Black t o  commit armed robbery. Therefore, the  
trial court did not e r r  in admitting Black's hearsay statements 
against defendant. 

VI. 

[6] Defendant contends finally tha t  t he  trial court erred in deny- 
ing his motions to  dismiss all charges on grounds of insufficiency 
of the evidence. 

The rule in North Carolina is that  a guilty verdict will be 
upheld if the  s tate  presents substantial evidence of each element 
of the  offense charged. State v. Brown, 310 N.C. 563, 566, 313 S.E. 
2d 585, 587 (1984). Substantial evidence is such relevant evidence 
as  a reasonable mind might accept as  adequate t o  support a con- 
clusion tha t  defendant committed the  offense. Id. When ruling on 
a motion t o  dismiss in a criminal case t he  trial judge must co~n- 
sider the evidence in the light most favorable t o  the  state,  giving 
t he  s tate  the  benefit of every reasonable inference tha t  might be 
drawn therefrom. Any contradictions or  discrepancies a r e  for res- 
olution by the  jury. Id. 

The s ta te  presented substantial evidence tha t  defendant was 
guilty of first degree murder under both a premeditation and de- 
liberation theory and a felony murder theory. The s tate  demon- 



632 IN THE SUPREME COURT [32 1 

State v. Nichols 

strated that  defendant admitted t o  his cousin the day before the 
killing took place that  he intended to  rob and, if necessary, kill 
the  victim. The day before the  murder defendant discussed with 
Douglas Black how to  use, and hide, a shotgun. Defendant was 
positively identified a s  wearing a green Army jacket, under 
which he hid a shotgun, on his way to  the victim's store moments 
before the murder. All of the  witnesses a t  the  store a t  the  time of 
the  murder described one of the killers a s  wearing a green Army 
jacket and carrying a shotgun. The assailants took the victim's 
briefcase, which contained an undetermined amount of money, 
and shot the attending clerk. Defendant left Raleigh immediately 
after the murder and registered in a Fayetteville hotel under an 
alias. There he spent money freely and admitted that  the  police 
were searching for him in connection with the victim's murder. At  
that  time he possessed money marked with handwriting identified 
a t  trial a s  the  victim's. Taken together, we believe this con- 
stitutes substantial evidence that  defendant murdered the victim. 

The same facts serve to  support the  trial court's decision not 
t o  dismiss the  charges of armed robbery, conspiracy to  commit 
armed robbery, and assault with a deadly weapon with intent t o  
kill inflicting serious injury. The state's evidence indicates that  
whoever murdered the  victim also robbed him and shot Gregory 
Council. Hence, the evidence implicating defendant as  the victim's 
murderer also serves to  support convictions of armed robbery 
and assault with a deadly weapon with intent t o  kill inflicting 
serious injury. Defendant's discussions with Douglas Black con- 
cerning their scheme t o  rob the  victim, and their efforts t o  obtain 
a gun to carry out their plan, justify submitting the  conspiracy 
charge to the  jury. Thus, defendant's argument that these 
charges should not have gone to  the jury is meritless. 

In summary, we hold that  in defendant's trial there was 

No error. 
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No. 136PA87 

(Filed 9 March 1988) 

1. Criminal Law 8 99.7- warnings concerning perjury -no error 
In a second degree murder prosecution, the trial court and the district at- 

torney did not improperly stifle the  free presentation of testimony by warning 
a witness that  she could be subject to  perjury and contempt of court where 
the judge reminded the witness of the  oath's significance and the  consequences 
of perjury only after the witness had several times admitted that  she had lied 
and the judge gave the warning in a judicious and nonthreatening manner. 
Nothing in the  D.A.'s colloquy with the  witness demonstrated reversible error 
and the record does not reveal that the other two witnesses were intimidated 
into changing their testimony. 

2. Criminal Law 8 91.6- Speedy Trial Act-period between dismissal of first in- 
dictment and second indictment - properly excluded 

The trial court did not abuse its discretion in a murder prosecution by de- 
nying defendant's motion to  dismiss for speedy trial violations where 342 days 
between dismissal of the first indictment and reindictment were excluded. The 
dismissal of the first indictment was under N.C.G.S. 5 15A-931, so that the 
speedy trial exclusion of N.C.G.S. 5 15A-701(b)(5) is applicable, even though 
the notice of dismissal was with leave, because defendant had appeared and 
the "with leave" language was mere surplusage. The fact that  the  investiga- 
tion continued rendered the dismissal no less final because prosecution could 
not resume without a new indictment and, although defendant's bail bond 
should have been discharged, there was no prejudice since defendant was not 
required to  appear or render herself amenable to  the orders and processes of 
the court during that  period. N.C.G.S. 5 15A-932. 

3. Criminal Law 8 91.9- Speedy Trial Act-findings and conclusions 
The trial court did not abuse its discretion in a murder prosecution by de- 

nying defendant's renewed motion to  dismiss on speedy trial grounds without 
findings or conclusions where the  court had orally entered the  findings of fact 
and conclusions of law at  the first hearing on defendant's motion to  dismiss 
and defendant's renewed motion a t  trial merely renewed the  original motion 
and added no new legal grounds. 

4. Criminal Law B 117 - instructions - inconsistent statements of witnesses -- no 
prejudice 

Although the trial court in a murder prosecution agreed to  give defend- 
ant's requested instruction that  the jury could consider witnesses' pretrial con- 
flicting statements in determining truthfulness, but actually instructed the  
jury to  consider consistent statements in determining truthfulness, there was 
no prejudice because the court had properly instructed the jurors about the  
consideration of prior statements at  several points during the  trial when the 
statements were introduced, the  evidence a t  trial involved both consistent and 
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inconsistent prior statements of several different witnesses and much time 
was spent in attempts to  discredit the statements, and the jury doubtless 
understood their duty as fact finders t o  consider consistencies and inconsisten- 
cies in deciding the veracity of a particular witness. N.C.G.S. 5 15.41443. 

5. Criminal Law 8 86.4- murder prosecution - prior killings- motion in limine 
denied - prejudice 

The trial court erred in a murder prosecution by denying defendant's mo- 
tion in limine to exclude evidence that she had been involved in other killings 
where the trial court deferred ruling on the motion until defendant renewed 
her motion near the close of her evidence but before she had rested or testi- 
fied, and did not testify after her motion was denied. The statements were 
only available a t  that  point as  impeachment evidence and were inadmissible 
for tha t  purpose under N.C.G.S. § 8C-1, Rule 608(b) because they showed 
specific instances of conduct relating to  violence against other persons which 
would be relevant to  defendant's veracity. That defendant was prejudiced was 
abundantly clear from the record that defendant intended to testify unless her 
motion in limine was denied and that  defendant was justified in believing that 
if she took the stand, the district attorney intended to cross-examine her con- 
cerning the statements in question. 

ON the State's petition for discretionary review of a unani- 
mous decision of the Court of Appeals, 84 N.C. App. 569, 353 S.E. 
2d 857 (19871, affirming in part,  reversing in part  and awarding 
defendant a new trial on her appeal from a judgment imposing a 
fifteen-year sentence following her conviction of second-degree 
murder, entered by Bowen, J., a t  the 20 January 1986 Criminal 
Session of Superior Court, JOHNSTON County. Heard in the 
Supreme Court 12 October 1987. 

Lacy H. Thornburg, Attorney General, by Laura  E. 
Crumpler, Assistant Attorney General, for the State-appellant. 

Malcolm Ray Hunter, Jr., Appellate Defender, by Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellee, 

MEYER, Justice. 

Defendant was convicted of the second-degree murder of her 
husband. Defendant reasserts before this Court four of the five 
arguments she made to the Court of Appeals, specifically that  the 
trial court committed prejudicial error  (1) in admonishing a 
witness, out of the presence of the jury but in the presence of 
other witnesses, that  she could be subject to perjury and con- 
tempt of court because of her testimony; (2) in denying defend- 
ant's motion to dismiss on the grounds that her statutory right to 
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a speedy trial was violated; (3) in denying her motion in limine to  
exclude any evidence implicating her in other killings; and (4) in 
failing t o  give her requested jury instructions and in giving im- 
proper and prejudicial instructions. Believing that  the trial court 
committed prejudicial error  in denying defendant's motion in 
limine, the Court of Appeals awarded defendant a new trial. We 
affirm. 

On the morning of 3 October 1983, David Lee Lamb's body 
was discovered lying in bed in his trailer in Clayton, North 
Carolina. Death had resulted from a single bullet wound in the 
chest. Lamb had a gun in his left hand and a gun-cleaning rod in 
his right. A beer can was propped against his body. There were 
several other beer cans in the kitchen and the television was on. 
There was a spent shell casing on the bathroom floor, another on 
the bedroom floor and a bullet hole in the bedroom ceiling. Ac- 
cording to  expert testimony, the gun was fired several feet from 
the victim so that  the gunshot wound could not have been self- 
inflicted. 

David Lee Lamb was married to  defendant, Ruby Lawless 
Lamb, who was living in Cowpens, South Carolina with her three 
grandchildren a t  the time of the murder. Although the investiga- 
tion revealed that  defendant had been to  visit her husband the 
weekend of the murder, her alibi was that she had returned to 
Cowpens prior to  the shooting. Defendant's family members cor- 
roborated her story and denied any knowledge of the circum- 
stances surrounding David Lamb's death. On 7 April 1984, 
defendant was indicted for the first-degree murder of her hus- 
band. However, due apparently to  the lack of evidence against de- 
fendant, the district attorney on 14 August 1984 "enter[edj a 
dismissal . . . [wlith [lleave [plending the completion of the in- 
vestigation." In July 1985, three of defendant's relatives came for- 
ward with statements implicating her in her husband's murder. 
Her sister, nephew, and niece stated that defendant had told 
them that  she had shot David Lamb and had set  it up to look 1:ike 
an accident. Defendant was reindicted on 22 July 1985. On 14 (3c- 
tober 1985 defendant's grandson, who lived with defendant, gave 
a statement to  the authorities to the effect that  he had been with 
defendant in Clayton the weekend of the murder and had wit- 
nessed defendant shooting her husband. At trial, defendant 
adhered to her alibi defense. 
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During pretrial discovery, defendant discovered that during 
investigation of the case, several of her relatives had told officers 
that she had made statements to them that she had participated 
in other killings. Defendant had never been indicted for these kill- 
ings. Defendant filed a pretrial motion in limine to have any 
evidence relating to the alleged killings excluded. The trial court 
deferred ruling on the motion. Near the close of defendant's evi- 
dence, but before she had rested or taken the stand herself, de- 
fendant renewed her motion in limine and the trial court denied 
it. Defendant then declined to take the stand. She was convicted 
of the second-degree murder of David Lamb and sentenced to fif- 
teen years in prison. 

On appeal, the Court of Appeals agreed with defendant that 
the denial of the motion in limine was prejudicial error, reasoning 
that the challenged evidence was inadmissible under any rule of 
evidence and that the trial court's failure to exclude it effectively 
precluded defendant from taking the stand. The Court of Appeals 
disagreed with the State's position that the issue was not capable 
of review since defendant had failed to take the stand and there- 
fore had failed to present the alleged error within a reviewable 
context. Luce v. United States, 469 U.S. 38, 83 L.Ed. 2d 443 (1984). 
The Court of Appeals concluded that Luce was not binding upon 
North Carolina courts and that it was distinguishable from de- 
fendant's case. We granted the State's petition for discretionary 
review. 

(11 Defendant first contends that the trial court and the district 
attorney "improperly stifled the free presentation of testimony by 
warning and threatening witness . . . [defendant's sister] Crooks 
in the presence of [two other] witnesses . . . , that she could be 
subject to perjury and contempt of court because of her testi- 
mony." We find no merit in this contention. 

The State called defendant's sister, who testified about con- 
versations she had had with defendant after David Lamb's death. 
The district attorney asked the witness to state whether defend- 
ant had ever elaborated on how the deceased had died. The 
witness responded: 
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A. Your Honor, could I please not testify? I don't know 
anything. 

The trial court instructed the  witness t o  answer. Defense counsel 
asked t o  be heard and the jury was excused. Following arguments 
by counsel, the  court permitted the district attorney t o  pursue his 
questions outside the  jury's presence. The answers indicated that  
the witness was a reluctant witness. When questioned about a 
prior statement she had given t o  investigators, she responded: 

A. Maybe I lied, maybe I was t he  one that  lied. 

Q. I didn't ask you that. I asked you didn't Ruby Lawless 
Lamb tell you that  she shot David Lee Lamb and that  Wes- 
ley Warlick [defendant's grandson] was present a t  the time in 
his trailer in Clayton? 

A. I lied. 

Q. Did you tell, did you make tha t  statement t o  Detective 
Eatman? 

A. If I made it, I lied. 

Q. Well, a moment ago you said she may have been drinking. 
Were you lieing [sic] then? 

A. Yes. 

Q. So you have lied since you have been on the  witness 
stand? 

A. I lied on it  all the  way. 

Q. You do not deny making a statement t o  Detective Eatrnan 
that  Ruby Lawless Lamb told you that  she shot David Lee 
Lamb a t  his trailer and Wesley Warlick was present and she 
se t  i t  up t o  look like an accident- you admit telling Detective 
Eatman that,  do you not? 

A. I said it, but I lied. 
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Q. Well, why would you lie t o  Detective Eatman? 

A. I'm just a liar. 

Q. I want you to  think about this real carefully-you were 
sworn before you took the witness stand? 

A. That's right. 

Q. And you are  telling this Court you have lied while you 
have been on the  witness stand-you understand the mean- 
ing of talking [sic] an oath, do you not? 

A. Yes. 

Q. And I am going t o  ask you again whether or not Ruby 
Lamb told you how she killed David Lee Lamb and if she 
didn't se t  it up t o  look like an accident? 

A. No. 

Q. Was that  a lie? 

A. That was a lie. 

Q. And since you have gotten on the stand you have changed 
your mind about testifying against your sister, haven't you? 

A. I didn't want to  testify t o  begin with. 

Q. And you don't want to  testify now? 

A. That's right. 

Q. But don't you think-strike that. Didn't you also tell me 
during the  noon recess, just a moment before you got on the 
stand, tha t  Wesley Warlick wasn't going to  have to  carry all 
the blame and all the  responsibility, didn't you tell me that  
seated in this courtroom just- 

A. I did not mention Wesley's name, you did. 

Q. Well, didn't you say that  he won't [sic] going to have to  
carry it all? 

A. I told you it wasn't right for Wesley to have to be in the 
situation he's in, yes. 
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Q. Well, you also told me you didn't want t o  testify against 
your sister, but if you had to  take the stand, you wanted to 
get up here and get it over with, did you not? 

A. I said I wanted to  get  it over with. 

Q. And now you don't want to  tell the t ruth about it and you 
don't want to  testify against her, is that  true? 

A. Would you testify against your sister? 

COURT: Ma'am, that  is not the question. The question 
is- you were subpoenaed to  be here. You have taken an oath 
to tell the  truth. You are under a duty to answer the 
lawyer's questions and I must respectfully inform you that if 
you refuse to  answer the lawyer's question, 1 have no alter- 
native except to hold you in contempt of court, and I must 
further inform you that  if you intentionally lie on this stand, 
you are  subjecting yourself to  perjury. Do you understand 
that? 

A. I understand. 

MR. TWISDALE: Your Honor, I would like to  ask one 
other question out of the presence of the jury. 

COURT: All right. 

Q. I would like to  ask you, Mrs. Crooks, if you understood the 
warning concerning contempt? 

A. Yes, sir, I did. 

Q. Well, now I would like to  ask you a t  this time if you are 
willing to  proceed to  answer my questions under oath and 
tell the t ruth? 

A. Yes, sir. 

MR. TWISDALE: I am ready to proceed, Your Honor. 

COURT: Bring the jury in, please. 

Defendant contends that the trial court's warnings were im- 
properly accusatory and threatening and reveal that  the court 
had determined that  the witness had lied during her testimony on 
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direct examination. In support of this contention, defendant relies 
on Sta te  v. Rhodes, 290 N.C. 16, 224 S.E. 2d 631 (19761, and State 
v. Locklear, 309 N.C. 428, 306 S.E. 2d 774 (1983). Defendant's 
reliance on these cases avails her naught. In Rhodes, the trial 
judge actually accused the witness of not telling the t ruth and in 
Locklear, the trial judge repeatedly admonished the witness for 
her failure to respond to  questions and also accused her of not be- 
ing truthful. Here, in contrast, the judge reminded the witness of 
the oath's significance and the  consequences of perjury only after 
the witness had several times admitted that  she had lied. Fur- 
thermore, the judge gave the warning in a judicious and non- 
threatening manner. In Rhodes, we stated: 

[Jludicial warnings and admonitions to a witness [made in or 
out of the presence of the jury] with reference to perjury are  
not to be issued lightly or impulsively. Unless given 
discriminatively and in a careful manner they can upset the 
delicate balance of the scales which a judge must hold even- 
handedly. Potential error  is inherent in such warnings, and in 
a criminal case they create special hazards. 

Rhodes, 290 N.C. a t  23, 224 S.E. 2d a t  636. While any remarks by 
a judge to a witness about the consequences of perjury must be 
carefully scrutinized, Judge Bowen's warning to the witness in 
this case did not upset the  "delicate balance of the scales." 
Moreover, although warnings by a district attorney with refer- 
ence to a witness' alleged perjured testimony can "likewise 
deprive defendant[s] of due process of law," State  v. Mackey, 58 
N.C. App. 385, 388, 293 S.E. 2d 617, 619, disc. rev. denied, appeal 
dismissed, 306 N.C. 748, 295 S.E. 2d 484 (19821, nothing in the col- 
loquy with this witness demonstrates reversible error. Finally, 
although the other two witnesses present in the courtroom during 
this exchange had apparently told a different story prior to trial 
and in spite of defendant's contention to the contrary, the record 
does not reveal that  they were intimidated into changing their 
trial testimony because of the warning given to witness Crooks. 

[2] Defendant next contends that  the hearing court abused its 
discretion in denying her motions to dismiss her indictment on 
the grounds that  the State  had violated the Speedy Trial Act, 



N.C.] IN THE SUPREME COURT 641 

State v. Lamb 

N.C.G.S. $5 15A-701 to  -704 (19831, particularly N.C.G.S. $ 15A- 
701(al)(l). We disagree. 

The original indictment for first-degree murder against de- 
fendant was obtained on 2 April 1984. On 14 August 1984, the 
district attorney filed a notice of dismissal. Defendant was rein- 
dicted for the same offense on 22 July 1985. In its 15 November 
1985 ruling on defendant's original motion to dismiss the  indict- 
ment, the trial court included 10 days and excluded 590 days of 
the 609-day time period from the  2 April 1984 original indictment 
to  the 2 December 1985 scheduled session of court. Defendant's 
sole basis for her contention that  her statutory speedy trial rights 
were violated is that  the  trial judge improperly excluded the 
342-day time period between the dismissal of the  first indictment 
on 14 August 1984 and the reindictment on 22 July 1985. 

The district attorney may dismiss an indictment under either 
N.C.G.S. § 15A-931 or €j 15A-932. Section 15A-931 provides that  
he may so dismiss "by entering an oral dismissal in open court 
before or during the  trial, or by filing a written dismissal with 
the clerk a t  any time." This is a simple and final dismissal which 
terminates the criminal proceedings under tha t  indictment. Sec- 
tion 15A-931 does not bar the  bringing of the same charges upon 
a new indictment. See Commentary. 

Section 15A-932 provides for a dismissal "with leave" when 
the  defendant fails t o  appear and cannot be readily found. Under 
subsection (b) of section 15A-932, this dismissal results in removal 
of the case from the court's docket, but the criminal proceeding 
under the indictment is not terminated. All outstanding process 
retains its validity and the  prosecutor may reinstitute the pro- 
ceedings by filing written notice with the clerk without the 
necessity of a new indictment. 

N.C.G.S. fj 15A-701(al)(l), upon which defendant relies, pro- 
vides that  a criminal defendant shall be brought t o  trial "[wlithin 
120 days from the  date the defendant is arrested, served with 
criminal process, waives an indictment, or  is indicted, whichever 
occurs last." However, where the district attorney dismisses an 
indictment under the authority of N.C.G.S. 15A-931 and then 
reinstates charges by a new indictment, section 15A-701(b1(5) 
specifically excludes from computation of the 120-day time period 
"any period of delay from the  date  the initial charge was dis- 
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missed t o  t he  date  the  time limits for trials under this section 
would have commenced to  run a s  to  the  subsequent charge." De- 
fendant argues that  the  section 15A-701(b)(5) exclusion is inap- 
plicable t o  her because the  2 April 1984 indictment was not 
dismissed under N.C.G.S. 5 15A-931 since the notice of dismissal 
s tated tha t  the  "prosecutor enters  a dismissal . . . [wlith [lleave." 
She also argues tha t  the  indictment was still pending after the 
dismissal with leave because she remained on secured bail bond 
and the  authorities continued t o  investigate the case. Defendant's 
arguments a re  unpersuasive. 

The Sta te  argues tha t  since defendant appeared, the  
dismissal "with leave" language was mere surplusage which 
added nothing t o  the  notice of dismissal and took nothing away. 
We agree. Defendant relies on State v. Herald, 65 N.C. App. 692, 
309 S.E. 2d 546 (19831, cert. denied 310 N.C. 479, 312 S.E. 2d 887 
(1984). in which the  Court of Appeals stated that  "[ulnder the  
present system of voluntary dismissals, no indictment is left pend- 
ing. G.S. 15A-931." Id. a t  693, 309 S.E. 2d a t  548. This language 
appears to  support the  State's argument rather  than defendant's. 
That the authorities continued to  investigate the unsolved 
murder lends no assistance to  defendant's argument. The fact 
tha t  investigation continues after a section 15A-931 dismissal 
renders tha t  dismissal no less final because the  prosecutor may 
not resume criminal proceedings against a suspect unless and un- 
til a new indictment is obtained. In this case, no criminal pro- 
ceedings occurred during the period from 14 August 1984 until 
the  new indictment on 22 July 1985. The defendant appeared for 
trial, and in spite of the  "with leave" language, the  dismissal was 
proper. Defendant's bail bond should have been discharged, but 
since she was not required t o  appear or  render herself amenable 
t o  the  orders and processes of the  court during that  period, she 
has failed t o  show prejudice. 

[3] Finally, defendant contends that  the  trial court abused i ts  
discretion when i t  denied her  renewed motion t o  dismiss on 
speedy trial grounds because i t  failed t o  make factual findings or 
conclusions of law in support of its ruling. This argument is 
without merit. At  the  first hearing on defendant's motion to  
dismiss, the  judge orally entered his findings of fact and conclu- 
sions of law into the  record, to  each of which defense counsel 
specifically objected. At  trial, the trial judge inquired about the 
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motion for a speedy trial. Defense counsel simply referred the  
trial judge t o  t he  file, stating, "[Tlhe file speaks for itself and I 
will not offer any argument." Defendant's motion to  the  trial 
court merely renewed the  original motion and added no new legal 
grounds. Since defendant relied upon the  record motion, we find 
no error in t he  trial judge's denial of the motion on the  same 
grounds and for the  same reasons. 

[4] Defendant next argues that  the  trial court abused its disc:re- 
tion by failing to  give defendant's requested special jury instruc- 
tion and by giving instead an improper and prejudicial 
instruction. The Court of Appeals did not address this issue. We 
find error,  but conclude that  it was harmless. 

During the  charge conference, defendant requested in writing 
the  following special jury instruction based on N.C.P.I. - Crim. 
105.20: 

Evidence has been received tending to show that  a t  an 
earlier time the  witness, (name witness), made a statement 
which conflicts with his testimony a t  this trial. You must not 
consider such earlier statement as  evidence of the  t ruth of 
what was said a t  that  earlier time because it was not made 
under oath a t  this trial. If you believe that such earlier state- 
ment was made, and that i t  does conflict w i th  the  tes t imony 
of the  wi tness  at this trial, then you may consider this, to- 
gether with all other facts and circumstances bearing upon 
the  witness's truthfulness, in deciding whether you will 
believe or  disbelieve his testimony a t  this trial. 

(Emphasis added.) The trial court agreed to  give the  instruction 
on conflicting statements a s  requested, but in fact gave the fol- 
lowing charge: 

Evidence has been received tending to  show that  a t  an 
earlier time the  witnesses may have made statements which 
may be consistent or may conflict with their testimony in this 
trial. You must not consider such earlier statement as  evi- 
dence of the  t ru th  of what was said a t  the  earlier time be- 
cause it was not made under oath a t  this trial. If you believe 
that  such earlier statement was made and that i t  i s  consist- 
ent  or does not conflict wi th  the  tes t imony of the  witness at  
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this trial, you may consider this, together with all other facts 
and circumstances bearing upon the witness' truthfulness in 
deciding whether you will believe or disbelieve his or her 
testimony at  this trial. 

(Emphasis added.) This Court has stated that if a "request be 
made for a special instruction, which is correct in itself and sup- 
ported by evidence, the court must give the instruction a t  least in 
substance." State v. Hooker, 243 N.C. 429, 431, 90 S.E. 2d 690, 691 
(1956). The emphasized portion of the requested instruction told 
the jury it might consider statements which conflicted with trial 
testimony, but the instruction as given told the jury that it might 
consider statements which did not so conflict. Defendant argues 
that the only reasonable effect of the trial court's instruction was 
to inform the jury not to consider prior inconsistent statements 
and that she was prejudiced thereby. In light of the circum- 
stances of this case, we cannot agree. At several points during 
the trial when the witnesses' prior statements were introduced, 
the trial court properly instructed the jurors about their con- 
sideration of them. The evidence in defendant's trial involved 
both consistent and inconsistent prior statements of several dif- 
ferent witnesses. Much time was spent in attempts to discredit 
the statements. Doubtless, the jury understood their duty as fact- 
finders to consider consistencies and inconsistencies of prior 
statements in deciding the veracity of a particular witness. I t  is 
not reasonably possible that, had the trial court given defendant's 
instruction verbatim, a different result would have occurred at  
trial. N.C.G.S. tj 15A-1443 (1983). 

[S] Defendant's final argument is that the trial court erred in de- 
nying her motion in limine to  exclude any evidence implicating 
her in other killings. Defendant contends that the rulings of a 
pretrial hearing judge and of the trial judge denying her motion 
in limine impermissibly chilled her right to testify in her own 
defense. As related above, during pretrial discovery, defendant 
discovered that during investigation of the case, several of her 
relatives had told officers that  she had made statements to them 
that she had participated in other killings of family members: the 
1958 killings of a nephew and the nephew's mother in Tennessee 
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and the  1967 killing of a man in Asheville, North Carolina. De- 
fendant had never been indicted for these killings. 

On 31 October 1985 defendant filed a written motion in 
limine t o  have the  court instruct the  district attorney to  "refrain 
absolutely" from "introduc[ing] evidence, mak[ing] reference to, o r  
otherwise leav[ing] the  jury with the  impression that  this defend- 
ant  is a hardened criminal who has committed prior homicides 
and other criminal activity." In her brief in support of her motion 
in limine defendant referred to  t he  State's "possession of various 
extrajudicial statements allegedly made by the defendant in- 
culpating the defendant in other criminal activity including homi- 
cides committed prior to  the  death of the  victim in this cause, 
David Lamb," and argued that  to  permit the State's witnesses to  
inform the  jury about t he  statements would inflame the jury's 
passions and create unfair prejudice t o  defendant in violation of 
Rule 403. She further argued that  admission of the  challenged 
evidence would serve to place the  matter  of her character before 
the  jury in violation of Rule 404. The hearing judge elected to  
defer ruling on this motion so that  it might be determined by tlhe 
trial judge. 

Defendant's case was called for trial several months later on 
20 January 1986. After jury selection, but before the  trial itself 
had begun, defendant asked the  trial court to  consider her motion 
in limine. This time her argument was twofold: first, that  the 
State  should not be allowed to  introduce the evidence during its 
case-in-chief in violation of Rules 403 and 404 and, second, that  
the  State  should not be permitted to  question defendant herself 
as  to any of the  alleged crimes. The prosecutor argued that  the 
evidence would show common plan, design or scheme and wollld 
shed light on why those relatives who had finally come forward 
were previously so reluctant to  testify: 

MR. TWISDALE: Your Honor, I would ask the  Court to  delay 
its ruling until such time as it appears this evidence may be 
presented. But this evidence, if it could be brought out, 
would show, in answer to questions why these relatives, 
brothers and sisters, or brothers-in laws [sic] and sisters of 
this defendant came forward, it's on account of the prior 
assaults and murders and perhaps another one that  was 
planned in the near future, is the  reason that  they came for- 
ward and agreed to  testify against her, and so they may be 
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very relevant o r  become more relevant, depending on what 
t he  witnesses say. 

The trial  court deferred ruling on the  motion. The trial proceed- 
ed, but t he  prosecutor did not introduce any evidence as  t o  these 
s tatements  of defendant during the  State's case-in-chief. Near the  
close of defendant's evidence, but before she  had rested or  taken 
t he  stand herself, defendant renewed her motion in limine "con- 
cerning t he  request tha t  the  s ta te  not be allowed t o  go into any 
prior activities allegedly done by Mrs. Lamb." The trial court 
responded: 

COURT: I'm not going t o  put the muzzle on on [sic] cross- 
examination, if tha t  is what the  question is. 

Defendant asked for a ruling on the  motion. The prosecutor ar-  
gued tha t  he did not "think [he] should be limited, depending upon 
what she [(defendant) said] on t he  witness stand." Upon defend- 
ant's insistence on a ruling, t he  trial court denied the  motion. A t  
that ,  defendant declined t o  testify and rested her case. 

Defendant now argues tha t  t he  trial court abused its discre- 
tion in denying her motion in limine because the  challenged 
evidence was inadmissible and prejudicial and because she had no 
assurance tha t  she would not be cross-examined concerning those 
statements.  She argues tha t  because of this error  she was imper- 
missibly discouraged from taking t he  stand. The State ,  on the  
other hand, argues tha t  t he  issue is not capable of review because 
defendant failed t o  take t he  stand and thus failed t o  present the  
e r ror  within a reviewable context. Luce v. United States, 469 U S .  
38, 83  L.Ed. 2d 443 (1984). We express no opinion on the  ap- 
plicability of Luce t o  t he  denial of a motion in limine made pur- 
suant t o  Rule 608(b), but we conclude tha t  defendant suffered 
prejudice from the  bald denial of her motion and must therefore 
be awarded a new trial. 

When defendant made her pretrial motion, she argued tha t  
t he  s tatements  she made t o  her relatives concerning prior killings 
were inadmissible under Rule 404(b), which provides in part  that  
evidence of other crimes is not admissible to  prove the character 
of a person in order t o  show tha t  she acted in conformity there-  
with. Defendant also relied on Rule 403, which provides in part  
tha t  relevant evidence may be excluded if i ts probative value is 
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substantially outweighed by the danger of unfair prejudice. The 
State  thereafter chose not to  introduce the evidence during its 
case-in-chief, even though it had argued that  the statements were 
admissible to prove motive, scheme or common plan. When de- 
fendant made her motion for the  third time near the close of her 
evidence, she was a t  the point in the trial where she had to  
decide whether t o  take the stand and testify in person. By that 
time, the statements in question were only available as impeach- 
ment evidence in the hands of the State  and their admissibility 
was governed by Rule 608(b). 

Rule 608(b) provides in part that  specific instances of conduct, 
if probative of truthfulness or untruthfulness, may be inquired 
into on cross-examination of the witness concerning her character 
for veracity. In State  v. Morgan, 315 N.C. 626, 340 S.E. 2d 84 
(19861, we noted that  "Rule 608(b) represents a drastic departure 
from the former traditional North Carolina practice which allowed 
. . . cross-examin(ation1 for impeachment purposes regarding m y  
prior act of misconduct" if the question was asked in good faith. 
Morgan, 315 N.C. a t  634, 340 S.E. 2d a t  89. Under Rule 6081b1, 
evidence of a specific instance of conduct is not admissible for lim- 
peachment purposes unless it "is  in  fact probative of 
truthfulness." Id. We stated that  " 'evidence routinely disap- 
proved of as  irrelevant to the question of a witness' . . . veracity 
. . . includes specific instances of conduct relating to  . . . violence 
against other persons. ' " Morgan, 315 N.C. a t  635, 340 S.E. 2d a t  
90 (quoting 3 D. Louise11 & C. Mueller, Federal Evidence 5 305 
(1979) ). We note that  in the case sub judice the actual statements 
defendant is alleged to have made to her relatives about her in- 
volvement in other killings were apparently not made available to 
the trial judge and are not part of the record before this Court. 
We have only a summary statement of their content. Neverthe- 
less, the evidence appears to be inadmissible under Rule 608(b) 
because i t  shows specific instances of conduct relating to  violence 
against other persons which would be irrelevant to  defendant's 
veracity. 

In this case, the  court did not e r r  in deferring its ruling upon 
defendant's motion ir, limine either a t  the pretrial hearing or 
later a t  the beginning of the trial. Neither the statements defend- 
ant's relatives were alleged to  have made to  the authorities nor 
the affidavits given by those same relatives to  defense counsel 
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recanting their statements were before the judge hearing the 
pretrial motion or the  trial judge. The trial court, a t  these early 
stages, had no factual context in which to make a decision and 
properly deferred its ruling. The Rules of Evidence are  not to be 
applied in a vacuum; they are  to be applied in a factual context. A 
trial court makes its decisions a s  that factual context unfolds and 
a s  the circumstances warrant. 

Not every denial of a defendant's motion in limine results in 
a chilling of defendant's right t o  testify. Whether this result oc- 
curs depends on the peculiar facts of each case. However, it is 
abundantly clear from the record before us in this case that  de- 
fendant intended to  testify unless her motion in limine was 
denied. A t  one point in the proceedings, the district attorney 
stated that  "[throughout the trial] I had been led to believe that  
the defendant was going to testify . . . ." Defendant evidenced 
her intention to testify by pressing the court throughout the trial 
t o  rule on her motion so that  she would know if she could testify 
without being impeached by the statements in question. When the 
point came when she had either to testify or to rest  her case, she 
insisted that  the trial judge rule on her motion. We agree with 
the Court of Appeals that  "[defendant's] intent to testify, were it 
not for the ruling, seems clear." State v. Lamb, 84 N.C. App. 569, 
583, 353 S.E. 2d 857, 865. While the State  contends that  the dis- 
trict attorney never asserted that  he absolutely intended to  cross- 
examine defendant with the statements in question, we conclude 
that  defendant was justified in believing that  if she took the 
stand, he would do so. During the course of a hearing just before 
the trial started, the district attorney said: 

[I]f she takes the stand I can certainly ask her about any 
crime she ever committed or any assault of this nature she 
ever committed, or any person she has ever killed, as  long a s  
I have a basis therefor. 

Again, when defendant renewed her motion near the close of her 
case, the trial judge asked the district attorney what his position 
would be on cross-examination should the defendant testify. The 
district attorney's reply was: 

Your Honor, as  t o  any prior acts of violence, the Oscar Davis 
matter in Asheville, the victim having been shot in bed with 
her placing a pillow over his head, I think would be highly 
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competent and subject to  cross-examination, as  well as any 
other act of violence resulting in the death of anyone. 

Here, the State's case was dependent on the testimony of defend- 
ant's relatives, who had come forward late in the game so to  
speak, who had changed their accounts of events often, and who 
in fact had attempted to  retract their accounts concerning the 
very statements in question. Because the  case rested so complete- 
ly on these witnesses' testimony, any undue discouragement of 
defendant's right to  take the stand in her own defense to  refute 
that  testimony was fraught with prejudice. 

We should not be understood as saying that  evidence such as  
defendant's statements here would never be admissible. Had de- 
fendant taken the stand and had the prosecutor decided t o  pursue 
his questioning of defendant in an impermissible manner, the trial 
court could have changed its ruling on defendant's motion. A rul- 
ing on a motion in limine is a preliminary or interlocutory deci- 
sion which the trial court can change if circumstances develop 
which make it necessary. Or, had defendant taken the stand itnd 
testified that  she had never made such statements or had never 
been involved in any prior acts of violence to  the person, she 
would have "opened the door." Although the statements appeared 
inadmissible under Rule 608(b), had defendant thus opened the 
door, the prosecutor would then have been a t  liberty to  use the 
statements to  impeach defendant. 

Here, however, in spite of her repeated renewals of her mo- 
tion in limine, defendant never received any assurance that,  
should she testify, provided she did not open the door, she would 
be protected from impermissible evidence being used to impeach 
her. She received only a bald denial of her motion. 

In the context of the  facts presented here, we are  unable to 
conclude that  defendant's right to  testify in her own behalf was 
not impermissibly chilled. Defendant is entitled to  a new trial. 
The decision of the Court of Appeals is affirmed. 

Affirmed. 
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Constitutional Law 8 60; Jury 1 7.14- peremptory challenges-failure to show 
racial basis 

Defendant failed to present an adequate record on appeal from which to  
determine whether jurors were improperly excused by peremptory challenges 
on the basis of race in this first degree murder and armed robbery prosecu- 
tion. 

Jury 8 7.14- motion to prohibit peremptory challenges of blacks-denial 
proper 

The trial court properly denied defendant's motion to  prohibit the  State 
from peremptorily challenging black jurors since the State is not prohibited 
from peremptorily excusing black jurors for reasons other than race. 

Jury 8 7.14- motion for court reporter to note race of potential jurors-denial 
proper 

The trial court properly denied defendant's motion to require the court 
reporter to  note the  race of every potential juror examined since an 
individual's race is not always easily discernible, and the potential for error by 
a court reporter acting alone is great. If a defendant believes a prospective 
juror to  be of a particular race, he can bring this fact to the trial court's atten- 
tion and ensure that it is made a part of the record, and if there is any ques- 
tion as  to the prospective juror's race, this issue should be resolved by the 
trial court based upon questioning of the juror or other proper evidence. 

Criminal Law 1 102 - capital case -guilt-innocence and sentencing phases - re- 
fusal to allow final arguments by both defense counsel-prejudicial error per 
ee-effect on noncapital charges 

The trial court's refusal to permit both counsel for defendant to address 
the jury during defendant's final arguments in the  guilt-innocence and sentenc- 
ing phases of a capital case constituted prejudicial error per se in both phases, 
and such error in the guilt-innocence phase entitles defendant to  a new trial as 
to  the capital felony. Further, in cases in which a capital felony has been 
joined for trial with noncapital charges, failure of the trial judge to allow both 
of defendant's attorneys to  make the closing argument is also prejudicial error 
in the noncapital cases. N.C.G.S. $ 84-14; N.C.G.S. $ 15A-2000(a)(4); Rule 10, 
General Rules of Practice for the Superior and District Courts. 

Justice MARTIN dissenting. 

Justice MEYER joins in this dissenting opinion. 

APPEAL of right by t he  defendant from a judgment sentenc- 
ing him t o  death for murder in the  first degree entered by Hob- 
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good /Hamilton H.), J., a t  the 17 March 1986 Criminal Session of 
Superior Court for SURRY County. Heard in the Supreme Court 
on 13 October 1987. 

Lacy H. Thornburg, At torney General, by  Ralf F. Haskell, 
Special Deputy Attorney General, for the State. 

James L. Dellinger, Jr. and Terry L. Collins for the defend- 
ant appellant. 

MITCHELL, Justice. 

The defendant was tried upon proper indictments and con- 
victed of murder in the first degree, armed robbery, aiding and 
abetting in armed robbery, and felonious conspiracy. In the mur- 
der case the jury found the defendant guilty on both the theory of 
felony murder and the theory of premeditation and deliberation. 
A t  the sentencing hearing the jury found that  the  aggravating 
circumstances outweighed the mitigating circumstances and that  
the  aggravating circumstances were "sufficiently substantial t o  
call for the imposition of the death penalty." N.C.G.S. 5 15A- 
2000(c)(2) (1983). The trial court entered judgments on 28 March 
1986 sentencing the  defendant t o  death for murder in the first de- 
gree and to imprisonment in each of the other cases. The defend- 
ant appealed his murder conviction and death sentence to this 
Court as  of right pursuant t o  N.C.G.S. 5 7A-27(a). We allowed the  
defendant's motion to  bypass the Court of Appeals as  t o  the ap- 
peals of the other convictions in an order entered 26 May 1987. 

On appeal the defendant makes numerous assignments of er- 
ror relative to  the guilt-innocence phase and the  sentencing phase 
of his trial. We conclude that  one assignment has merit. The trial 
court's refusal a t  each phase of this capital trial t o  permit both 
counsel for the  defendant t o  address the  jury in the  defendant's 
final argument constituted prejudicial error per se. Accordingly, 
the defendant is awarded a new trial. 

The State's evidence a t  trial tended to show that  on 30 Janu- 
ary 1985, the  defendant was with Don Love and Davie Reynolds 
in a car driving along U S .  52 and Cook School Road in Surry 
County near Pilot Mountain, North Carolina. The defendant told 
the driver of the  vehicle, Reynolds, t o  pull the  car over to the 
side of Cook School Road within view of Arnold's Amoco Store. 
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The defendant then asked whether Arnold's Amoco Store would 
be a good place to "hit." The defendant asked Reynolds if he was 
"game" for robbing the store. Reynolds said that  he was not. The 
defendant then asked Love if he was "game" to rob the store. 
Love said that  he was. The defendant asked Love if he had his 
"piece" (referring to  his gun) with him and told Reynolds to  drive 
by Arnold's Amoco so he could look a t  the store. As the car drove 
past the store, the defendant slid down in his seat and told 
Reynolds to  pull off on the next road past the store and stop. The 
defendant then asked Reynolds to go down to the Arnold's Amoco 
and see if there was a back door and also see how many people 
were in the store. After Reynolds returned from the store, the 
defendant said he would "handle" the cash register in the store. 
Love said he would "handle" the people. The defendant pulled out 
the gun he was carrying and placed i t  in an outside pocket. The 
defendant and Love then proceeded toward Arnold's Amoco on 
foot. 

As the defendant and Love walked toward the store, the de- 
fendant took out his pistol, a .25 caliber automatic, and pulled 
back on the weapon to  place a bullet in the chamber. The defend- 
ant  said that  he "wouldn't leave nobody talking." Inside the store 
were Howard Bryant, Frank Jones, and Charlie Hunter. The 
defendant and Love entered the store with their guns concealed. 
The defendant asked Bryant if the store sold beer. Bryant said 
that  they did not. Subsequently, the defendant drew his gun, 
grabbed Hunter around the neck, pointed the gun a t  Bryant and 
told him to open the cash register. The defendant said that  he 
had "killed two the night before and it don't make no difference if 
I kill any more." After the cash register was open, the  defendant 
forced Bryant and Hunter to lie face down on the floor. The 
defendant took approximately $1,000 from the store's cash regis- 
ter.  The defendant then put his gun to the back of Bryant's head, 
searched his pockets, and took five silver dollars from him. Love 
also drew his pistol, a .22 revolver, and forced Jones to give him 
his wallet containing $270 in cash. 

During the course of the robbery, Danny Hall drove into the 
parking lot of Arnold's Amoco with his wife, intending to cash a 
check. Hall opened the front door of the store and started to 
enter.  As Hall was entering the  store, he noticed the robbery in 
progress. The defendant ordered Hall to  "get in here," but Hall 
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turned and star ted to  run. The defendant grabbed him, but Hall 
broke loose and continued to  run. Hall said, "Don't shoot me." The 
defendant said, "No you don't, come back here." The defendant 
then fired his gun a t  Hall twice, and one of the shots struck Hall 
killing him. The defendant then left, firing another shot toward 
the store. He and Love got into the car and were driven away by 
Reynolds. The defendant later told George France and Craig Sim- 
mons that  he had killed someone and showed Simmons how he 
had shot Hall in the back. 

The defendant offered no evidence a t  the guilt-innocence 
phase of the trial. During the sentencing phase, he offered the 
testimony of his sister as  to  his bad family life. The State  present- 
ed as aggravating circumstances that  the defendant had a previ- 
ous conviction for second degree murder in 1971, and one for 
assault with a deadly weapon with intent to kill inflicting serious 
bodily injury in 1985. 

The defendant, a thirty-three-year-old black male, first 
assigns as  error  the exclusion of black jurors on the basis of race. 
On 27 February 1986 the defendant filed a motion to  prohibit the 
State  from peremptorily challenging black jurors. This motion 
was denied. The defendant also filed a motion to require the court 
reporter to  note the race of every potential juror examined to 
perfect the record and determine if there was a substantial likeli- 
hood that  any jurors were challenged on the basis of race. This 
motion was also denied. The defendant argues that  in denying his 
motion to  prohibit the State  from peremptorily challenging black 
jurors, the trial court set  no limits concerning the basis upon 
which the prosecutor could peremptorily challenge any juror. He 
contends that  the denial of this motion violated his right to  trial 
by an impartial jury under the sixth amendment and article 1, 
section 24 of the Constitution of North Carolina. 

I t  is now a well-settled principle that  the use of peremptory 
challenges to exclude potential jurors solely on account of their 
race is unconstitutional. Batson v. Kentucky ,  476 U.S. 79, 90 L.Ed. 
2d 69 (1986); S ta te  v. Belton,  318 N.C. 141, 347 S.E. 2d 755 (1986). 
Indeed, this principle is so fundamental that it extends to discrim- 
ination in the selection of grand jury foremen, S ta te  v. Cofield, 
320 N.C. 297, 357 S.E. 2d 622 (19871, and to the selection of jurors 
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in civil cases, Jackson v. Housing Authority, 321 N.C. 584, 364 
S.E. 2d 416 (1988). 

In Batson the Supreme Court of the United States held that 
"the Equal Protection Clause forbids the prosecutor to challenge 
potential jurors solely on account of their race." Batson, 476 US.  
at  89, 90 L.Ed. 2d at  83. The Court established a three-part test 
for a defendant to establish a prima facie case of purposeful dis- 
crimination: 

To establish such a case, the defendant first must show that 
he is a member of a cognizable racial group, . . . and that the 
prosecutor has exercised peremptory challenges to remove 
from the venire members of the defendant's race. Second, the 
defendant is entitled to rely on the fact, as to which there 
can be no dispute, that peremptory challenges constitute a 
jury selection practice that permits 'those to discriminate 
who are of a mind to discriminate.' (Citations omitted.) Final- 
ly, the defendant must show that these facts and any other 
relevant circumstances raise an inference that the prosecutor 
used that practice to exclude the veniremen from the petit 
jury on account of their race. 

Id. at  96, 90 L.Ed. 2d at  87-88. Thus, the burden is on a criminal 
defendant who alleges racial discrimination in the selection of the 
jury to establish an inference of purposeful discrimination. The 
defendant must provide the appellate court with an adequate rec- 
ord from which to determine whether jurors were improperly ex- 
cused by peremptory challenges a t  trial. Statements of counsel 
alone are insufficient to support a finding of discriminatory use of 
peremptory challenges. Jackson v. Housing Authority, 321 N.C. a t  
585, 364 S.E. 2d at  417. 

[I] The defendant here, however, does not rely on Batson for 
relief. He relies instead on an argument based upon rights ema- 
nating from the sixth amendment's guarantee of an impartial jury 
as expounded in McCray v. Abrams, 750 F. 2d 1113 (2d Cir. 1984). 
In McCray the United States Court of Appeals for the Second Cir- 
cuit interpreted the sixth amendment's guarantee of an impartial 
jury to mean that a criminal defendant is entitled to a jury from 
which distinctive groups of persons have not been systematically 
excluded, to ensure insofar as practicable that the jury represents 
a fair cross-section of the community. The Second Circuit recog- 
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nized that  the  sixth amendment does not guarantee a jury fairly 
representative of the community, but concluded that  it does 
guarantee a defendant a fair chance a t  such a jury. The McCray 
Court went on to  hold that a defendant could establish a prima 
facie violation of his right to  the  possibility of a representative 
jury by showing: (1) that  the  group excluded is a "cognizable 
group in the  community"; and (2) that  there is a "substantial 
likelihood" that  jurors were peremptorily challenged solely 
because of their race. Id. a t  1131-32. As in State v. Belton, 318 
N.C. 141, 347 S.E. 2d 755, however, we need not decide today 
whether to  employ, under either the sixth amendment or article I, 
section 24 of the Constitution of North Carolina, the fair cross- 
section analysis used by the Second Circuit in McCray. The de- 
fendant has failed t o  present an adequate record on appeal from 
which to  determine whether jurors were improperly excused by 
peremptory challenges on the basis of race. 

[2] Here, the defendant first filed a motion to  prohibit the State  
from peremptorily challenging black jurors. The trial court prop- 
erly denied the  motion. To have allowed the motion would have 
entirely prohibited the State  from exercising peremptory chal- 
lenges to  excuse blacks, regardless of motive. Such a ruling is 
contrary to  the  holdings in both Batson and McCray. The State  is 
not prohibited from peremptorily excusing black jurors for rea- 
sons other than race. These cases only prohibit the exclusion of 
potential black jurors solely on the basis of race. Moreover, this 
Court upheld the use of peremptory challenges to  excuse blacks 
for nondiscriminatory purposes in Belton. 

[3] After the first motion was denied, the defendant filed a mo- 
tion to  require the court reporter to  note the race of every poten- 
tial juror examined, which was also denied. Although this 
approach might have preserved a proper record from which an 
appellate court could determine if any potential jurors were chal- 
lenged solely on the basis of race, we find it inappropriate. To 
have a court reporter note the race of every potential juror ex- 
amined would require a reporter alone to  make that  determina- 
tion without the benefit of questioning by counsel or any other 
evidence that  might tend to establish the prospective juror's race. 
The court reporter, however, is in no better position to  determine 
the race of each prospective juror than the defendant, the court, 
or counsel. An individual's race is not always easily discernible, 
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and the  potential for error  by a court reporter acting alone is 
great. As the  trial court noted, "[The clerk] might note the  race 
a s  being one race and in fact tha t  person is another race. . . . 
[M]y observation has been you can look a t  some people and you 
cannot really tell what race they are." The approach suggested by 
the  defendant would denigrate the  task of preventing peremptory 
challenges of jurors on the  basis of race to  the reporter's "subjec- 
tive impressions as  to  what race they spring from." See Batson, 
476 U.S. a t  130 A. 10, 90 L.Ed. 2d a t  109 A. 10 (Burger, C.J., 
dissenting). 

If a defendant in cases such as this believes a prospective 
juror to  be of a particular race, he can bring this fact to  the trial 
court's attention and ensure that  it is made a part  of the record. 
Further ,  if there is any question a s  t o  the  prospective juror's 
race, this issue should be resolved by the  trial court based upon 
questioning of the juror or other proper evidence, as  opposed to  
leaving the issue to  the  court reporter who may not make counsel 
aware of the  doubt. In the present case the  defendant did not 
avail himself of this opportunity, despite the  trial court's sugges- 
tion a t  the pre-trial hearing that  he might wish to  do so during 
jury selection. 

THE COURT: Well, who knows what the race is of some of 
them? You want to  ask all of them whether they are  of white 
or  negroid race? or Asian or something? 

MR. DELLINGER: I would like to  have the  right t o  ask that.  
And I think I do. About ten  days away from trial, I don't 
know if I'm going t o  ask i t  or not. 

For  whatever reason, counsel chose not to  make any such inquiry 
a t  trial. Thus, the defendant has failed to  demonstrate that  the 
prosecutor exercised peremptory challenges solely t o  remove 
members of any particular race from the  jury. This assignment of 
error  is overruled. 

[4] In another assignment of error,  the defendant argues that  
the  trial court erred during the  final arguments of counsel, in 
both the guilt-innocence and penalty phases of the trial, by refus- 
ing to  allow more than one of his counsel to  address the jury in 
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his final arguments* during closing. We find merit in this assign- 
ment. 

As the defendant presented no evidence during the guilt- 
innocence phase of the trial, he was entitled to  present both the 
opening and final arguments to  the jury during the closing argu- 
ments for that  phase. Sta te  v. Gladden, 315 N.C. 398, 421, 340 S.E. 
2d 673, 688, cert. denied, - - -  U.S. - -  -, 93 L.Ed. 2d 166 (1986); Rule 
10, General Rules of Practice for the Superior and District 
Courts. Further ,  the defendant always has a statutory righ.t to 
present the last or final argument during the closing arguments 
a t  the sentencing phase, without regard to  whether he has pre- 
sented evidence during that  phase. N.C.G.S. 5 15A-2000(a)(4) 
(1983). Therefore, the defendant in the present case was entitled 
to  the last or final argument a t  both the guilt-innocence phase and 
sentencing phase of his trial. 

The defendant requested that  both of his counsel be allowed 
to  address the  jury during the final argument in the guilt- 
innocence phase and the final argument in the sentencing phase. 
The trial court recognized that  the defendant was entitled to  
make the first argument and the final argument during the clos- 
ing arguments in the  guilt-innocence phase, because the defendant 
had offered no evidence. The trial court, however, ruled that dur- 
ing the closing arguments of counsel in that  phase, only one 
counsel for the defendant could speak during his first argument 
and only one could speak during his final argument. The trial 
court also ruled that  only one counsel for the defendant could ad- 
dress the jury during the defendant's final argument in the sen- 
tencing phase. 

N.C.G.S. fj 84-14 provides: 

In all trials in the superior court there shall be allowed two 
addresses to the jury for the S ta te  or plaintiff and two for 
the defendant, except i n  capital felonies, when there shall be 
no limit as to  number.  The judges of the superior court are  
authorized to  limit the time of argument of counsel to the 
jury on the trial of actions, civil and criminal as follows: to 

*Throughout this discussion we use the term "final argument" to refer to the 
last argument made during the series of closing arguments a t  the end of the trial 
or sentencing proceeding. 
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not less than one hour on each side in misdemeanors and ap- 
peals from justices of the peace; t o  not less than two hours 
on each side in all other civil actions and in felonies less than 
capital; in capital felonies, the time of argument of counsel 
may not be limited otherwise than by consent, except that 
the court may limit the number of those who may address 
the jury to three counsel on each side. Where any greater 
number of addresses or any extension of time are  desired, 
motion shall be made, and it shall be in the discretion of the 
judge to  allow the same or  not, as  the interests of justice 
may require. In jury trials the whole case a s  well of law as  of 
fact may be argued to  the jury. 

N.C.G.S. €j 84-14 (1985) (emphasis added). 

In Gladden we indicated that  in capital cases N.C.G.S. €j 84-14 
allows the trial court to limit the defendant to three counsel, but 
that  a t  each point a t  which the defendant has the right to present 
an argument t o  the jury: 

those three (or however many actually argue) may argue for 
a s  long a s  they wish and each may address the jury as many 
times as he desires. Thus, for example, if one defense at-  
torney grows weary of arguing, he may allow another de- 
fense attorney to address the jury and may, upon being 
refreshed, rise again to  make another address during the 
defendant's time for argument. 

315 N.C. a t  421, 340 S.E. 2d a t  688 (emphasis added). 

We indicated in State v. Eury, 317 N.C. 511, 346 S.E. 2d 447 
(1986), that  when a defendant is entitled to the final or last jury 
argument, during the closing arguments in a capital case, 

his attorneys may each address the jury a s  many times as  
they desire during the closing phase of the arguments. The 
only limit to this right is the provision of N.C.G.S. €j 84-14 
allowing the trial judge to  limit to three the number of 
counsel on each side who may address the jury. 

Id. a t  516-17, 346 S.E. 2d a t  450. Because only one of his counsel 
had been allowed to address the jury during his final argument in 
the guilt-innocence phase of his trial, we awarded the defendant a 
new trial in that  case. 
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Finally, in State v. Simpson, 320 N.C. 313, 357 S.E. 2d 332 
(19871, we held tha t  the  trial court's refusal t o  permit both 
counsel for t he  defendant t o  address the  jury during t he  defend- 
ant's statutorily guaranteed final argument in the  sentencing 
phase of his capital case "deprived the  defendant of a substantial 
right and amounted t o  prejudicial error." Id. a t  327, 357 S.E. 2d a t  
340. The defendant was awarded a new sentencing hearing. 

In the  present case the  S ta te  concedes that  the  trial court 
erred during t he  defendant's final argument a t  the guilt-innocence 
phase, and again a t  the  sentencing phase, by refusing t o  permit 
both of t he  defendant's counsel t o  address the  jury. The State,  
however, argues tha t  this Court applied a harmless error  analysis 
in Eury, and tha t  these errors  were harmless in the  present case 
in light of the  compelling evidence against the  defendant. We find 
the  State's arguments unpersuasive. 

In Eury i t  was unnecessary t o  decide whether such error  was 
prejudicial per se, because on t he  specific facts before us we con- 
cluded that  "one can only speculate a s  t o  how the  jury would 
have reacted had defendant not been deprived of her substantial 
right t o  have both counsel make closing argument." 317 N.C. a t  
517, 346 S.E. 2d a t  450. We now conclude that  these concerns ex- 
pressed in Eury a re  common to all cases in which defendants a r e  
deprived of their right to  have all of their counsel address the  
jury during each argument tha t  they a r e  entitled t o  make a t  the  
conclusion of either phase of a capital case. Therefore, we hold 
that  the  trial court's refusal t o  permit both counsel to  address the  
jury during the  defendant's final arguments constituted prejudi- 
cial error  per se  in both the  guilt-innocence and sentencing 
phases. Such error  in the  guilt-innocence phase entitles the de- 
fendant t o  a new trial as t o  the  capital felony. Further ,  the  
foregoing principles of law require us to  hold in cases where a 
capital felony has been joined for trial with noncapital charges 
"that the  failure of the trial judge to  allow both of defenda.ntls 
counsel t o  make the  closing argument was prejudicial error  in the  
noncapital as  well as  the capital charges." State v. Eury, 317 N.C. 
a t  518, 346 S.E. 2d a t  451. Therefore, the  defendant is also enti- 
tled t o  a new trial as  t o  the  noncapital charges in the  present 
case. 

In  fairness t o  the  trial court, we note that  Gladden, Eury, 
and Simpson were not available t o  provide the  trial court 
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guidance in the  present case. The judgments were entered 
against this defendant prior to  our decisions in those cases. 

We need not address the defendant's remaining assignments 
of error,  a s  the  alleged errors  a r e  unlikely to  arise again a t  a new 
trial. 

New trial. 

Justice MARTIN dissenting. 

The majority awards a new trial to  the defendant because 
the  trial judge failed to  allow both of defendant's counsel to  par- 
ticipate in the closing arguments t o  the  jury. I dissent for the  
failure of the  majority t o  apply a harmless error  analysis to  the 
error  to  determine whether prejudice resulted. 

This Court first addressed this issue in S ta te  v. Eury ,  317 
N.C. 511, 346 S.E. 2d 447 (19861, where the  Court held that  i t  was 
error  t o  refuse to  allow both of defendant's counsel to  participate 
in the  closing argument. The Court then determined whether the 
ruling constituted prejudicial error ,  applying a harmless error  
analysis. E u r y  does not establish a per se  prejudicial error rule. 

Nevertheless, the  majority of this Court in S ta te  v. Simpson, 
320 N.C. 313, 357 S.E. 2d 332 (19871, relied upon Eury  for the  
statement that  the  error  "deprived the  defendant of a substantial 
right and amounted to  prejudicial error." 320 N.C. a t  327,357 S.E. 
2d a t  340. The two dissenters in Simpson demonstrated the 
fallacy of this statement. 

The majority here seeks to  avoid the holding of Eury,  stating 
that  in E u r y  it was unnecessary for the Court t o  decide whether 
the  error  was prejudicial per se. A t  no place in Eury  do we find 
the  words "per se"; the Court did not decline to  determine the  
per se  issue in Eury.  Whether the  error  was per se  prejudicial 
was simply not involved in Eury. 

This is not the  kind of error  which automatically results in 
prejudice-it is to  be remembered that  this issue does not involve 
constitutional rights. Cf. Sta te  v. Bindyke, 288 N.C. 608, 220 S.E. 
2d 521 (19751 (presence of alternate juror during deliberations vio- 
lated s tate  constitutional guarantees and was prejudicial per se). 
Rather,  it is a matter  of statutory construction of N.C.G.S. 
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9 84-14. The s t a t ~ t e  itself does not provide that  violations of it 
are  per se  prejudicial error. The rule of this jurisdiction is that 
unless otherwise provided the defendant has the burden to show 
not only error  but prejudice as  well. State v. Whi te ,  307 N.C. 42, 
296 S.E. 2d 267 (1982); State v. Atkinson, 298 N.C. 673, 259 S.E. 2d 
858 (1979). The test  for harmless error  is whether there is a rea- 
sonable possibility that  had the error  not been committed a differ- 
ent  result would have been reached a t  trial. N.C.G.S. § 158-1443 
(a) (1983). 

I find the majority erred in holding that  the failure of the 
trial court to  allow both counsel to  make the closing arguments 
constitutes prejudicial error per se. Not one single case or author- 
ity from any jurisdiction is cited for this holding. 

This case demonstrates exactly why this Court established a 
harmless error  rule in Eury. Here the state's evidence was over- 
whelming and compelling. Eyewitnesses testified to  defendant's 
participation in the robbery and murder of an innocent bystander. 
The defendant planned the armed robbery, recruited his accom- 
plices, and approached the store with a bullet in the firing cham- 
ber of his pistol with the purpose that  he "wouldn't leave nobody 
talking." The victim Hall was shot in the back. 

Moreover, the jury found the following aggravating circum- 
stances: the murder was committed while defendant was engaged 
in an armed robbery; the murder was a part of a course of con- 
duct by defendant including additional crimes of violence against 
others; the murder was for pecuniary gain. As mitigating circum- 
stances the jury found: the defendant loved, respected, and pro- 
vided financial assistance to his mother, father, and siblings; 
defendant was one of seven children and his mother and father 
died before he was fourteen years old; defendant was raised in 
poverty and left home before he was eighteen years old; defend- 
ant  was first sent to prison before he was nineteen years old. 
Upon weighing these findings the jury concluded that  the aggra- 
vating circumstances outweighed the mitigating circumstances 
and that  the aggravating circumstances were sufficiently substan- 
tial to  call for the death penalty. 

Can it be said that had both counsel taken part in the final 
arguments and argued "until blue in the face," there is a reasona- 
ble possibility that  a different result would have been reached? I 
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think not. As Justice Huskins said in his dissenting opinion in 
Hatcheries, Inc. v. Coble, "the law does not require judges to  be 
more ignorant than other people." 286 N.C. 518, 524, 212 S.E. 2d 
150, 154 (1975). 

Furthermore, the majority erred in finding that  the failure of 
the trial court to  allow both of defendant's counsel t o  make the 
closing argument in the felony cases resulted in prejudicial error  
per se. Different considerations apply to noncapital felony cases. 
N.C.G.S. 5 84-14 does not establish a right for defendant to  have 
two different lawyers argue on his behalf a t  any stage of the pro- 
ceedings. The s tatute  only guarantees the defendant the right to  
make two addresses to  the jury, not to  have two lawyers make 
the addresses. In capital cases defendant has a right to have as  
many as  three lawyers to  argue and the number of addresses is 
unlimited. S ta te  v. Gladden, 315 N.C. 398, 340 S.E. 2d 673, cert. 
denied, - -  - U S .  ---, 93 L.Ed. 2d 166 (1986). 

Here, defendant was provided with his two statutory ad- 
dresses to  the jury in the trial of the felony charges. His counsel 
made the opening and closing arguments. The sentencing hearing 
was only for the capital charge, and the arguments of counsel a t  
that  time were completely irrelevant. to  the felony charges. The 
trial judge did not e r r  with respect to the jury arguments in the 
trial of the  felony cases. The determination of error  in the felony 
cases and the capital charge must be made separately as  different 
rules of law apply. The majority erred in sweeping the felony 
cases in with the capital charge. 

There was no error  with respect to  the arguments in the 
felony charges and no prejudicial error  in the capital case. 

Justice MEYER joins in this dissenting opinion. 
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STATE OF NORTH CAROLINA v. WILLIAM RICHARD BRAY 

No. 501A86 

(Filed 9 March 1988) 

1. Weapons and Firearms 8 3- discharging gun into accupied property -gun in- 
side vehicle when tired 

Defendant discharged a gun "into" an occupied vehicle within the meaning 
of N.C.G.S. § 14-34.1 where he was standing outside the vehicle when he fired 
shots from a pistol even though the pistol itself was inside the vehicle when 
the shots were fired. 

2. Homicide 8 21.5- first degree murder-sufficient evidence of premeditation 
and deliberation 

There was sufficient evidence of premeditation and deliberation to  sup- 
port defendant's conviction of first degree murder of a highway patrolman 
where the evidence tended to  show: when the patrolman stopped the truck in 
which defendant was riding, the driver threw a .25 caliber pistol to defendant; 
before defendant got out of the truck to  go over to the patrol car, he put the 
pistol in his jacket pocket; when defendant was standing outside the passenger 
window of the patrol car, he heard "armed and dangerous" and then "armed" 
over the patrolman's radio; and after the driver of the truck yelled for him to 
shoot the patrolman, defendant reached into his pocket, pulled out the pistol, 
and shot through the window of the patrol car into the patrolman's head. 

3. Criminal Law Q 9.3; Robbery 1 4.6- armed robbery-acting in concert theory 
The State's evidence was sufficient to  support defendant's conviction for 

armed robbery of a highway patrolman's revolver under a theory of acting in 
concert where it tended to show that defendant and his companion escaped 
together from an Arkansas jail; they broke into an Arkansas home and stole a 
rifle and a truck; they were carrying a .25 caliber pistol when the patrolman 
stopped their truck; defendant shot the patrolman with the .25 caliber pistol, 
the companion shot the patrolman with his own revolver, and the companion 
took the patrolman's revolver when he and defendant fled the scene; and two 
days later defendant and his companion broke into another home and stole 
another gun. Evidence that defendant ran back to the truck after shooting the 
patrolman and before his companion took the patrolman's revolver does not 
establish that  defendant and his companion were not acting in concert in the 
armed robbery. 

4. Burglary and Unlawful Breakings 8 1.2- second degree burglary-acting in 
concert -constructive breaking 

The State's evidence was sufficient for the jury on the issue of 
defendant's guilt of second degree burglary under a constructive breaking 
theory where it tended to  show that defendant and a companion had escaped 
together from an Arkansas jail and were acting in concert to evade the 
authorities; the companion gained entrance to  a house by breaking a stick 
which held a window down, raising the window, and tearing a hole in the 
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plastic covering inside the  window; while the companion broke into the  house, 
defendant hid in a tobacco barn; and defendant later went into the house with 
the companion where they stole food, blankets and a gun. 

5. Criminal Law 8 33.4- evidence to gain sympathy-admission as humless er- 
ror 

In a prosecution for first degree murder of a highway patrolman, assum- 
ing, arguendo, that  the court erred in allowing the patrolman's parents and 
fiancee to raise their hands and identify themselves in the courtroom and in 
allowing the patrolman's mother to testify when she last saw her son alive, 
where her son was buried, and whether her son was engaged, the error was 
harmless in light of defendant's admission that he shot the patrolman under 
the circumstances related in his statement. N.C.G.S. § 15A-1443(a). 

6. Criminal Law 8 34.7- prior crimes-admissibility to show motive 
In a prosecution for the first degree murder of a highway patrolman, 

evidence that defendant and a companion assaulted a jailer with a pipe to  
escape from jail in Arkansas and that they broke into an Arkansas home and 
stole a rifle and a truck which they drove to North Carolina was admissible 
under N.C.G.S. 9 8C-1, Rule 404(b) to  show intent and motive for killing the 
patrolman. 

APPEAL by defendant pursuant to N.C.G.S. 5 7A-27(a) (1986) 
from a judgment imposing a sentence of life imprisonment en- 
tered by Stephens, J., upon defendant's conviction of first degree 
murder a t  the 5 May 1986 Special Criminal Session of Superior 
Court, MADISON County. On 19 May 1987 we allowed defendant's 
petition to bypass the Court of Appeals in appeals from convic- 
tions of robbery with a firearm, discharging a firearm into oc- 
cupied property, second degree burglary, and larceny of a 
firearm. Heard in the Supreme Court 8 December 1987. 

Lacy H. Thornburg, Attorney General, by Isaac T. Avery, 111, 
Special Deputy Attorney General, and Linda Anne Morris, Asso- 
ciate Attorney General, for the State. 

Malcolm Ray Hunter, Jr., Appellate Defender, by Daniel R. 
Pollitt, Assistant Appellate Defender, for defendant-appellant. 

WHICHARD, Justice. 

Defendant was convicted of the first degree murder of Bobby 
Lee Coggins, for which he received a life sentence. He was also 
convicted of armed robbery, for which he received a forty-year 
sentence (consecutive), discharging a firearm into occupied prop- 
erty, for which he received a ten-year sentence (consecutive), sec- 
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ond degree burglary, for which he received a forty-year sentence 
(consecutive), and larceny of a firearm, for which he received a 
three-year sentence (consecutive). We find no error.  

The State 's evidence, in pertinent summary, showed the fol- 
lowing: 

On 26 August 1985, defendant and Jimmy Dean Rios escaped 
from the Franklin County Jail in Ozark, Arkansas, by attacking 
the jailer, hitting him on the  head with a metal pipe, and locking 
him in a cell. On 29 August, William Harriman, who lived seven- 
teen miles from the jail, reported that  his 1976 orange and white 
truck had been stolen. A window in his trailer had been broken; 
the truck keys and a .22 caliber rifle were missing from the 
trailer. 

David Lavender, a South Carolina resident, testified that  
while he was in Tennessee in early September 1985, he noticed 
that  the license plate (South Carolina "ULS 161") on his van was 
missing. 

J e r ry  Richman testified that  defendant and Rios lived with 
him in Asheville between 5 and 14 September 1985, and that  they 
had a Chevrolet pickup truck with South Carolina license plate 
ULS 161. They left on the morning of 14 September. 

Karen Haggar testified that  she met defendant and Rios a t  a 
bar in Asheville in September 1985. Rios was driving a pickup 
truck and had an automatic handgun. Defendant and Rios drove 
to  her house a t  noon on 14 September. 

On 14 September 1985, Bobby Lee Coggins, a member of the 
North Carolina S ta te  Highway Patrol, was on duty in Madison 
County. Frank Huggins and Joe Rathbone were working a t  the 
Asheville Division Highway Patrol communications headquarters 
a t  that  time. Coggins called headquarters around 4:25 p.m. and 
asked for a driver's license information check and a vehicle iden- 
tification check on an orange and white pickup truck with a South 
Carolina tag. After running computer checks, Rathbone informed 
Coggins that  the tag  was registered t o  a van owned by a resident 
of South Carolina, that  the  truck had been stolen in Arkansas by 
escaped prisoners, and tha t  the  prisoners were considered armed. 
Coggirls stated tha t  everything was "10-4" or  okay. When Rath- 
bone and Huggins attempted to  contact Coggins a t  4:43 p.m., they 
could not get an answer. 
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Johnny Norton, Joey Moore, and Howard Holder testified 
tha t  they were driving on Highway 209 sometime after 4:00 p.m. 
when they saw Coggins' patrol car pulled over a t  t he  Vann Cliff 
Overlook behind an orange and cream-colored truck. Coggins was 
a t  t he  truck with defendant and another man. 

Billy Cantrell testified tha t  he had stopped a t  t he  overlook a t  
about 4:00 p.m. and had seen a patrol car and a Chevrolet pickup 
truck there. He drove up t he  road and a f te r  a few minutes drove 
back by. A t  tha t  time, he saw tha t  one man was squatting outside 
t he  passenger side of t he  patrol car, while t he  trooper and Rios 
were sitting inside t he  car. 

Tom Fuhr  and Homer Wilkins testified tha t  they stopped a t  
t he  overlook a t  about 4:25 t o  4:30 p.m. They saw a pickup truck 
and a Highway Patrol car there. The trooper was in his car and 
appeared t o  be writing. Two other men were there; one was seat- 
ed in the  passenger's seat  of t he  patrol car and the  other was 
bending over outside t he  truck, looking under t he  seat,  on t he  
floor board, or  behind t he  seat  of t he  pickup truck. Wilkins asked 
t he  second man, "What's t he  cop unhappy about?" The man mum- 
bled about there  being something wrong with t he  driver's license, 
then leaned into t he  cab of the  truck t o  look under the seat. 
Trooper Coggins told Fuhr  that  he was doing business there and 
requested tha t  the  men leave t he  area. They got in their car and 
drove south on Highway 209. After  they had been driving for 
about th ree  or  four minutes, t he  pickup truck passed them, going 
very fast, and disappeared around a curve. 

Around 4:30 to 4:45, Lee Phillips drove past Coggins' patrol 
car, then returned t o  t he  overlook af ter  some of his passengers 
said that  they had seen blood on the  patrolman. The engine of t he  
patrol car was running, the  blue lights were on, and the  doors 
were closed. The window on t he  driver's side was rolled all the  
way down and the  window on t he  passenger's side was rolled 
about halfway down. Phillips testified that  there  was blood com- 
ing out of Coggins' ear,  and tha t  he had a clipboard in his hand 
with some writing on it, including a t ag  number and t he  word 
"Arkansas." Coggins' gun holster was unsnapped and his gun was 
missing. Phillips called the  Asheville Highway Patrol on the  pa- 
trol car's radio and told them tha t  "a cop had been shot" outside 
Hot Springs. Another man who had stopped a t  t he  scene gave t he  
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location t o  the people in Asheville and told them that  Coggins 
was dead. 

A t  about 6:30 p.m., the  Madison County sheriff discovered 
the pickup truck, with South Carolina tag ULS 161, stuck in a 
bank 13.5 miles from Vann Cliff Overlook. 

On 16 September 1985, around dusk, Rachel Gillespie, a 76 
year-old woman who lived alone on a farm off Highway 209, left 
home to spend the night with a relative. She locked the doors; the 
windows were closed. When she returned to her house around 
7:30 the next morning, she found that  her .25-20 rifle was missing, 
as  well as  a quilt, a blanket, some clothes, a suitcase, a flashlight, 
and some food. A stick that  had held a window down was broken, 
and a hole had been torn through plastic on the inside of the win- 
dow. 

At  about 3:00 p.m. on 17 September, defendant and Rios were 
arrested. Before they were captured, Rios dropped Coggins' .357 
Magnum revolver and kicked it away. When searched, defendant 
was found to  have a .25 caliber automatic pistol. 

State  Medical Examiner Page Hudson testified that  he per- 
formed an autopsy on Trooper Coggins. He found that  Coggins 
had three gunshot wounds on the right side of his head: one on 
the forehead, one near the ear,  and one near the mouth. Dr. IIud- 
son testified that  a .25 caliber bullet caused the wound on the 
forehead; it entered the head a t  a downward angle, grazed the 
brain, then lodged in bone under the brain. Although this wound 
was very serious, it was "probably not fatal." The wound near the 
ear  was caused by the bullet of a .357 Magnum revolver. The bul- 
let had gone through much of the brain, slightly back and upward, 
then lodged in the skull. In Dr. Hudson's opinion, this was the 
most severe wound; it would have been immediately fatal. The 
wound near the mouth was caused by a .25 caliber bullet which 
went into the floor of the mouth, forward and somewhat down- 
ward. In Dr. Hudson's opinion, that  wound would not have been 
fatal. Dr. Hudson also testified that  in his opinion the wounds 
were "generally contemporaneous." He also testified that the 
muzzles of the guns were "within approximately a couple of feet 
from the face of Mr. Coggins" when they were fired. However, 
the mouth wound was probably caused by a shot from a greater 
distance, by a foot or so, than the forehead wound. 
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Fingerprints were taken from the  patrol car and from the 
pickup truck. Rios' fingerprints were found on the front bumper 
of the  truck and on the  outside of the patrol car a t  the handle of 
the  front passenger door. Defendant's fingerprints were found 
around the  truck and on the exterior of the  front passenger door 
of the  patrol car. 

A t  trial, an SBI agent testified tha t  the .25 caliber pistol 
found on defendant fired the two .25 caliber bullets that  hit 
Trooper Coggins and the  two .25 caliber spent shells found in the  
patrol car. The agent also testified tha t  the bullet that  caused 
Coggins' ear  wound had been fired from Coggins' .357 Magnum 
revolver, the gun tha t  Rios had dropped before he was arrested. 

Defendant's statement t o  police, made on 17 September 1985, 
was read into evidence a t  trial. In that  statement, defendant said 
tha t  he and Rios had arrived in Asheville in "the first part  of 
September." They met J e r ry  Richman and told him that  their 
money had been stolen. He let them stay a t  his apartment until 
the morning of the murder. On 13  September 1985, Rios borrowed 
a .25 caliber automatic pistol from Richman's roommate's girl- 
friend. On 14 September, Rios wanted to  ride to  Hot Springs to  
take some pictures. He and defendant left a t  about 2:30 p.m. The 
statement continued: 

Then we star ted up to  Hot Springs and had some beer 
with us. On toward Hot Springs the trooper got behind us 
and followed us for about four or five miles. When he stopped 
us Jimmy threw me the automatic and said, "Here[,] I think 
I'm going t o  get  searched." I shoved i t  under my seat. The 
Trooper came up to  the door and asked Jimmy to  come back 
to  his car. I got out and just stood there smoking cigarettes 
while the Trooper had Jimmy walk a line and all that  stuff to  
see if he was drunk. He then made Jimmy pour our beer out 
over the rail. The Trooper then asked Jimmy to  get  into his 
car, which he did. And I got back into the truck. The Trooper 
then walked up to  the driver's side of the truck and looked 
under the seat. He then walked around . . . to  come t o  my 
side and I put the gun in my right Levi jacket pocket. 

A t  that  point Jimmy asked me to  come back to  the 
Patrol car and I did. The Trooper then came back to  his car 
and star ted talking on his radio. I then heard on the radio a 
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code 10-30 something on t h e  radio. The radio then said 
something about armed and dangerous and then just armed. 
J immy s ta r ted  yelling shoot him, shoot him, and I saw the  
Trooper reach for his gun through the  passenger side door 
where I was standing. The  Trooper then turned to  face Jim- 
my and I stuck t h e  gun in the  window in front of Jimmy's 
face. I fired once, I remember,  and it being an automatic I 
might have fired twice. I'm sure  I hit him but  he picked up 
his radio and was saying something like you can't do this. He  
was capable of talking and I felt sick a t  what  I had done. I 
felt like t h e  trooper would be all r ight if J immy hadn't shot 
him with his gun. 

When I shot him I ran toward the  front of the  truck and 
J immy got  out. I saw J immy kinda squat down and shoot 
him. We got into t h e  truck and I told J immy he should not 
have done that .  He said tha t  he was calling for help and I 
told him tha t  didn't mat te r  he shouldn't have done it. Right 
when t h e  trooper was stopping us Jimmy said, "I don't want 
to  shoot him." And I said, "I don't either." I don't know why 
Jimmy told me to  shoot him or why I did. 

The Trooper had told J immy tha t  he would have to  go 
with him t o  Hot Springs, but he told me I did not have to. 
After we shot him we rode around some and Jimmy said he 
had shot t h e  trooper in t h e  ea r  and kinda grinned about it. 
After a while he turned left off the  road and got the  truck 
stuck. We then got out and s ta r ted  to  run. I had the auto- 
matic and J immy had the  Trooper's gun. As we s tar ted to  
cross t h e  road a woman almost hit J immy and he dropped the  
gun. He picked it up and we  ran. 

On Monday night we came up on a house and J immy said 
he had to  get  some food so he went into a window of a house. 
He said he broke some stick and lifted a window. I was still 
hiding in a tobacco barn when he did that.  About two or 
th ree  hours later J immy brought me some eggs and coffee. 
He  then told me to  come with him and we fixed some more 
eggs. We also took two blankets and some canned food. We 
laid down on a hill and went  t o  sleep and the  next thing I 
knew Jimmy woke me up and said here comes the  law, and 
we ran. 
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Before we left the  house, Jimmy loaded a rifle and I car- 
ried i t  out of the  house. Later on while we were running I 
put the gun under a log and we kept running. We just kept 
running until they caught us. 

At  trial, the State  relied in part on a premeditation and de- 
liberation theory of first degree murder, and in part on a felony 
murder theory, with the  offense of discharging a firearm into oc- 
cupied property as  the  underlying felony. The court instructed 
the jury on both theories, and the jury found defendant guilty of 
first degree murder on the basis of both theories. 

[I] Defendant first contends that  his convictions for discharging 
a firearm into occupied property and for first degree murder 
based on the felony murder rule must be vacated because there is 
insufficient evidence that  he discharged a firearm "into" Trooper 
Coggins' patrol car. Defendant argues that  the  evidence shows 
that  the .25 caliber pistol was inside the patrol car when he fired, 
and that  a firearm which is inside a vehicle when fired is not 
discharged into the vehicle. See N.C.G.S. 5 14-34.1 (1986) ("[alny 
person who willfully or  wantonly discharges . . . [a] firearm into 
any . . . vehicle . . . while it is occupied is guilty of a Class H 
felony ."I. 

We recently resolved this issue against defendant's position. 
"[A] firearm can be discharged 'into' occupied property even if the  
firearm itself is inside the  property, so long a s  the  person dis- 
charging it is not inside the  property." State  v. Mancuso, 321 N.C. 
464, 468, 364 S.E. 2d 359, 362 (1988). Here, the evidence shows 
that  when defendant fired the  shots from the pistol, he was stand- 
ing outside the patrol car. Therefore, defendant discharged the  
gun "into" the  car within the  meaning and intent of "into" a s  used 
in N.C.G.S. 5 14-34.1. 

The trial court also properly refused to instruct the jury, a s  
defendant requested, that  "the felony of firing into [an] occupied 
automobile is not satisfied by a shot that's fired from within the  
automobile," because such an instruction would clearly be an in- 
correct statement of the law. See id; Sta te  v. Corn, 307 N.C. 79, 
86, 296 S.E. 2d 261, 266 (1982) (trial judge only required to  give re- 
quested instruction "if it is a correct statement of the  law and 
supported by the evidence"). 
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[2] Defendant also contends that  his conviction for first degree 
murder based on premeditation and deliberation must be vacated 
because there is insufficient evidence that  he acted with premedi- 
tation and deliberation. To convict of first degree murder,  the  
State  must prove beyond a reasonable doubt that  the defendant 
formed a specific intent t o  kill af ter  premeditation and delibera- 
tion. State  v. Propst,  274 N.C. 62, 70, 161 S.E. 2d 560, 566 (1968). 
Premeditation means that  the defendant thought about killing the 
victim for some period of time, however short,  before the  killing. 
State  v. Fields, 315 N.C. 191, 200, 337 S.E. 2d 518, 524 (1985). 
Deliberation means the execution of an intent to  kill in a cool 
s ta te  of blood without legal provocation and in furtherance of a 
fixed design; i t  does not require reflection for any appreciable 
length of time. Sta te  v. Brit t ,  285 N.C. 256, 262, 204 S.E. 2d 817, 
822 (1974). Among the circumstances to be considered t o  deter- 
mine whether a defendant acted after premeditation and delibera- 
tion a r e  the  want of provocation by the victim, the defendant's 
conduct before and after the  killing, and the nature and number 
of wounds. State  v. Myers, 309 N.C. 78, 84, 305 S.E. 2d 506, 510 
(1983). 

Here, the evidence shows that  when Trooper Coggins 
stopped the truck, Rios threw the .25 caliber pistol to  defendant. 
Before defendant got out of the truck to go over to  the patrol car, 
he put the pistol in his jacket pocket. When defendant was stand- 
ing outside the  passenger window of the patrol car, he heard 
"armed and dangerous," then "armed," over Coggins' radio. 
Defendant claims that  after Rios yelled for him to shoot Coggins, 
he reached into his pocket, pulled out the pistol, and shot through 
the window of the patrol car into Coggins' head. This evidence is 
clearly sufficient t o  show that  defendant acted with premeditation 
and deliberation when he shot Coggins. 

[3] Defendant next contends that  his conviction for the armed 
robbery of Coggins' revolver should be vacated because there is 
insufficient evidence that  he acted in concert with Rios in the  
armed robbery. The State  relied on the  acting in concert theory 
t o  establish defendant's guilt because there was no evidence that  
defendant himself actually committed the taking and carrying 
away element of the  offense. The trial court instructed the jury 
that  in determining whether defendant committed the crime of 
armed robbery, it could consider whether defendant was acting in 
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concert with Rios. This Court has held that  to be convicted under 
an acting in concert theory, a defendant must have been a t  the 
scene of the crime and the evidence must be "sufficient to show 
he [was] acting together with another who [did] the acts necessary 
to constitute the  crime pursuant t o  a common plan or  purpose to  
commit the  crime." S ta te  v. Joyner, 297 N.C. 349, 357, 255 S.E. 2d 
390, 395 (1979). 

Defendant's argument that  he could not have been acting in 
concert to  commit armed robbery because he personally did not 
have any intention of stealing Coggins' revolver, and because he 
had gone back to  the truck by the time Rios took the  gun, is with- 
out merit. The evidence shows the following: 

After escaping from the  Arkansas jail, defendant and Rios 
broke into Harriman's trailer and stole a .22 caliber rifle. On the  
morning of 14 September 1985, they were carrying a .25 caliber 
pistol. After shooting Trooper Coggins, Rios took Coggins' .357 
Magnum revolver, and he and defendant fled the scene. Two days 
later, they broke into Gillespie's house and stole her .25-20 rifle. 
This is sufficient evidence to  allow a jury to  find that  Rios and 
defendant were acting together pursuant t o  a common plan to  ob- 
tain weapons and to do whatever else was necessary to  avoid cap- 
ture by the  authorities, and that  their armed robbery from, and 
murder of, Trooper Coggins was part of this plan. 

Evidence that defendant ran back to  the truck after shooting 
Coggins and before Rios took Coggins' revolver does not establish 
that  defendant and Rios were not acting in concert. In State  v. 
Handsome, 300 N.C. 313, 266 S.E. 2d 670 (19801, we upheld a con- 
viction for armed robbery on an acting in concert theory where 
the victim was shot, then robbed. There, the  defendant contended 
that  the evidence was insufficient to convict him of armed rob- 
bery. He argued that  although he may have participated in the 
assault on the  victim, there was no evidence that  he intended to  
steal the property or  had possession of the property. We held 
that  the evidence was sufficient because "[tlhe elements of 
violence and taking were so joined in time and circumstances in 
one continuous transaction amounting to armed robbery a s  to be 
inseparable." Id. a t  318, 266 S.E. 2d at  674. Here, the use of arms 
against Coggins and the  actual taking away of his revolver were 
equally part of the same "continuous transaction amounting to 
armed robbery." 
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[4] Defendant assigns error  t o  the  trial court's denial of his mo- 
tion t o  dismiss the burglary charge a t  the close of all the evi- 
dence, contending that  there was insufficient evidence that  he 
committed a breaking. When ruling on a defendant's motion t o  
dismiss, the  question for the  court is whether there is substantial 
evidence of each element of the  charged offense and that  defend- 
ant  was the perpetrator.  State  v. Alston,  310 N.C. 399, 404, 312 
S.E. 2d 470, 473 (1984). The evidence must be considered in the 
light most favorable to  the  State .  Id. 

Second degree burglary is the breaking and entering during 
the nighttime of an unoccupied dwelling with the intent to  com- 
mit a felony therein. N.C.G.S. 5 14-51 (1986); State  v. Wilson, 289 
N.C. 531, 538, 223 S.E. 2d 311, 315 (1976). A "breaking" is "any act 
of force, however slight, 'employed t o  effect an entrance through 
any usual or unusual place of ingress, whether open, partly open, 
or closed.'" State  v. Noland, 312 N.C. 1, 13, 320 S.E. 2d 642, 650 
(1984), cert. denied, 469 U.S. 1230, 84 L.Ed. 2d 369, reh'g denied, 
471 U.S.  1050, 85 L.Ed. 2d 342 (1985) (quoting State  v. Jolly,  297 
N.C. 121, 127-28, 254 S.E. 2d 1, 5-6 (1979) 1. A breaking may be ac- 
tual or constructive. State  v. Wilson, 289 N.C. a t  539, 223 S.E. 2d 
a t  316. A defendant has made a constructive breaking when an- 
other person who is under the defendant's direction or who is a.ct- 
ing in concert with the defendant actually makes the opening. 
State  v. Smi th ,  311 N.C. 145, 149-50, 316 S.E. 2d 75, 78 (1984). 

There is substantial evidence that  Rios broke into ifhe 
Gillespie house. He gained entrance by breaking a stick which 
held a window down, raising the window, and tearing a hole in 
the  plastic covering inside the window. There is also substantial 
evidence that  Rios and defendant were acting in concert to  evade 
the  authorities. While Rios broke into the house, defendant hid in 
a tobacco barn. Later,  defendant went into the house with Rios 
and they stole some food, blankets and a gun. This evidence clear- 
ly permitted a finding that  defendant and Rios were acting in con- 
cert  to  further their joint effort to  evade the authorities when 
Rios committed the  breaking on the Gillespie house. Therefore, 
under a constructive breaking theory, there is substantial w i -  
dence that  defendant broke into the Gillespie house, sufficient to  
withstand defendant's motion to  dismiss.* 

* Defendant attempts to argue under this assignment of error certain errors in 
the trial court's charge to the jury. However, the assignment relates only to the 
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[5] Defendant contends that  he is entitled t o  a new trial because 
the  court admitted irrelevant, prejudicial evidence concerning 
Trooper Coggins' parents and fiancee. First,  the  court allowed 
Coggins' parents and fiancee to  raise their hands to  identify 
themselves in the  courtroom. Second, the  court allowed the  
District Attorney to  call Coggins' mother a s  a witness and to  ask 
her questions such a s  when she last saw her son alive, where her 
son was buried, and whether her son was engaged to  Joe  Jus- 
tice's daughter. Defendant claims that  this evidence is inadmis- 
sible under the Rules of Evidence because i t  is irrelevant and was 
offered only t o  create sympathy for Coggins and t o  inflame the 
jury. Assuming, arguendo, that  the  court erred in admitting this 
evidence, we hold that  the error  was harmless in light of defend- 
ant's admission that  he shot Coggins under the circumstances 
related in his statement. N.C.G.S. 5 15A-1443(a) (1983). 

trial court's refusal to  dismiss the charge of second degree burglary. Rule 28(b)(5) of 
the Rules of Appellate Procedure states in part: 

(b) Content of Appellant's Brief. An appellant's brief in any appeal shall 
contain . . .: 

(5) An argument to  contain the contentions of the appellant with 
respect to each question presented. Each question shall be separately 
stated. Immediately following each question shall be a reference to 
the assignments of error and exceptions by the pages at  which they 
appear in the printed record on appeal, or the transcript of pro- 
ceedings if one is filed pursuant to Rule 9(c)(2). Exceptions not set  out 
in the appellant's brief, or in support of which no reason or argument 
is stated or authority cited, will be taken as  abandoned. 

N.C.R. App. P. 28(b)(5). Because defendant has not assigned error to or set  forth in 
his brief any question concerning the court's charge to  the jury on the burglary of- 
fense, and because defendant cannot argue errors in the charge under an assign- 
ment of error solely as to a motion to  dismiss, the sole question before this Court is 
whether the trial court improperly denied defendant's motion to dismiss. 

Further,  defendant did not object a t  trial to the instructions on this offense, 
and did not request additional instructions thereon. We thus could find reversible 
error in the instructions only if "absent the error the jury probably would have 
reached a different verdict." State v. Walker, 316 N.C. 33, 39, 340 S.E. 2d 80, 83-84 
(1986); see also State v. Odom, 307 N.C. 655, 661, 300 S.E. 2d 375, 378-79 (1983). In 
light of the substantial evidence that defendant and Rios in fact acted in concert in 
the commission of the burglary, and of the trial court's clear and repeated instruc- 
tions on acting in concert with reference to the other offenses, we do not believe 
that absent any error in the instructions on the burglary offense, the jury probably 
would have reached a different result. 
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161 Finally, defendant contends that  he is entitled to  a new trial 
because the  trial court admitted inadmissible and prejudicial 
"other crimes" evidence. First,  the  court allowed Chris Vigil, the 
jailer from Ozark, Arkansas, t o  testify that  defendant escaped 
from jail and to describe how defendant assaulted him with a 
pipe. Second, the court allowed William Harriman to  testify that  
his truck and a .22 rifle were stolen on 28 or  29 August 1985. 
Defendant argues that  this "other crimes" evidence is inadmis- 
sible under N.C.G.S. 5 8C-1, Rule 404(b) as  tending to  show that  
defendant had a propensity to  commit assaults and robberies. 

While Rule 404(b) prohibits "[elvidence of other crimes, 
wrongs or  acts . . . t o  prove the character of a person in order to 
show that  he acted in conformity therewith," it allows the admis- 
sion of such evidence "for other purposes, such a s  proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, or 
absence of mistake, entrapment, or accident." N.C.G.S. 5 8C-1, 
Rule 404(b) (1986). The testimony of Vigil and Harriman was ad- 
missible t o  show intent and motive. Their testimony shows tbat  
defendant and Rios intended to  escape from jail, then do what- 
ever was necessary to avoid capture, and therefore that  they had 
a motive for killing Trooper Coggins. The chain of events from 
the  time of their escape demonstrates their attempt to avoid ap- 
prehension: they assaulted the  jailer with a pipe to  escape from 
jail; they broke into an Arkansas home and stole a rifle and a 
truck; they drove to  North Carolina; they stole a South Carolina 
license plate for the truck; they borrowed a pistol; they shot a 
s tate  trooper, stole his revolver, then fled the scene; they broke 
into another home, where they stole another gun. We therefore 
hold that  Vigil's and Harriman's testimony was admissible under 
Rule 404(b). Moreover, because we find that  the probative value 
of this testimony outweighs any possible unfair prejudice to de- 
fendant, we hold that  the court properly admitted it into evi- 
dence. N.C.G.S. 5 8C-l, Rule 403 (1986). 

For the reasons above, we find that  the defendant received a 
fair trial, free from prejudicial error. 

No error. 
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Homicide Q 12- indictment -defendant's county of residence not alleged-no 
error 

A murder indictment which omitted the county of defendant's residence 
was not fatally defective because defendant's county of residence need not be 
proven a t  trial and N.C.G.S. 5 15-144 states that it is not necessary to allege 
matter not required to  be proved a t  trial in indictments for murder and 
manslaughter. 

Homicide Q 12 - murder - indictment - with force and arms omitted - not 
defective 

A murder indictment which omitted the averment "with force and arms" 
was not fatally defective because N.C.G.S. 5 15-144 does not prevail over the 
language of N.C.G.S. 15-155. 

Indictment and Warrant g 7- assault and robbery - indictments - insufficient 
evidence - no grounds for quashing indictments 

The trial court did not er r  by refusing to quash indictments for assault 
with a deadly weapon with intent to  kill inflicting serious injury and robbery 
with a firearm on the basis of insufficient evidence to support the charges. In- 
sufficiency of the State's evidence a t  trial is not a proper ground for quashing 
an indictment. 

Criminal Law Q 43.2- sketch of crime scene-not prepared by witness-ad- 
missible 

The trial court in a prosecution for first degree murder, assault, and rob- 
bery did not er r  by admitting for illustrative purposes a sketch of the crime 
area prepared by someone other than the testifying witness. As long as the 
witness is able to testify that an exhibit used for illustrative purposes is a fair 
and accurate representation of the scene it portrays, it is irrelevant that  the 
witness did not prepare the exhibit; even assuming that the sketch was not 
properly authenticated and contained information beyond the witness's testi- 
mony, the State presented overwhelming evidence of defendant's guilt and de- 
fendant failed to show that there was a reasonable possibility that a different 
result would have been reached a t  trial had the error not been committed. 

Criminal Law Q 43- photograph of victims-admissible for illustrative pur- 
poses 

The trial court did not er r  in a prosecution for murder, robbery, and 
assault by admitting for illustrative purposes a photograph of the victims 
taken more than one year before the crimes were committed where the surviv- 
ing victim testified that the photograph of himself and the deceased repre- 
sented the way they looked a year before the crimes; the victim used the 
photograph to illustrate his testimony concerning his health prior to being 
shot, where he kept a tobacco tin like the one stolen from him, where the 
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deceased kept money in his bib overalls, and where the deceased kept his 
wallet; and the witness testified that the deceased was dressed in bib overalls 
on the day of his murder which looked exactly like the ones in the photograph. 

6. Constitutional Law 8 30; Criminal Law 8 43- discovery-photographs of vic- 
tim -not furnished- admissible 

The trial court did not er r  in a prosecution for murder, robbery, and 
assault by receiving into evidence photographs of one victim which had not 
been furnished to defendant upon his motion for discovery. The State advised 
defendant ten months before trial that  photographs of the crime scene were 
available at  the Sheriffs Department, the only photographs not available at  
the Sheriffs Department were photographs taken during the autopsy of the 
deceased victim, and the State informed defendant that the pathologist had 
those photographs and would be bringing them to court. The State made the 
photographs available to defendant and fulfilled its obligation under N.C.G.S. 
5 15A-903(d). 

7. Criminal Law 8 75.10- confession-voluntary 
The trial court did not er r  in a prosecution for murder, robbery, and 

assault by denying defendant's motion to  suppress his inculpatory statement 
where defendant contended he was faced with a situation in which he could 
not have given a voluntary confession and the court found that defendant was 
advised of his constitutional rights prior to  questioning; that defendant signed 
a waiver of his rights; that he was asked if he wanted anything or anyone in 
the interrogation room; that defendant never asked to have anyone present; 
that defendant was eighteen years old and had quit school in the ninth grade; 
and that defendant could read and that no promises or threats were made to  
him. N.C.G.S. 5 15A-977(f). 

8. Robbery 8 4.3- armed robbery-evidence sufficient 
The evidence of robbery by the use of a dangerous weapon was sufficient 

to withstand defendant's motions to dismiss all charges and set aside the ver- 
dict where the evidence, when considered in the light most favorable to the 
State, tended to  show that defendant shot Buster Powell and robbed him while 
he lay mortally wounded on the floor. 

9. Assault and Battery 8 14.4- assault-evidence sufficient 
The evidence of assault with a deadly weapon with intent to kill inflicting 

serious injury not resulting in death was sufficient to deny defendant's mo- 
tions to dismiss all charges and set aside the verdict where defendant ad- 
mitted that he carried a .22 caliber rifle into the building where the victims 
were working, that he fired the rifle a t  one victim, and that his accomplice was 
carrying a pistol in his pocket which he used to  shoot the other victim; a 
medical doctor testified that victim Lowe suffered nine gunshot wounds and a 
firearms examiner testified that  at  least one bullet removed from Lowe was 
fired from the same semi-automatic rifle used to shoot the other victim; de- 
fendant admitted planning to shoot Powell because he did not want to be iden- 
tified; other evidence of intent to kill included the viciousness of the assault 
and the deadly character of the weapon used; and there was evidence of 
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serious injury in that  the victim Lowe was hospitalized as  a result of the in- 
juries received during the assault. N.C.G.S. Ej 14-32(a). 

10. Homicide 8 21.5- murder-evidence sufficient 
The trial court did not e r r  by denying defendant's motion to  dismiss the 

charge of first degree murder where defendant readily admitted that  he 
planned the robbery and murder of Buster Powell, that  he borrowed a .22 
caliber rifle which he carried with him to Powell's house on the day of the 
shooting, that  he shot and killed Powell to ensure that he would not be iden- 
tified, that  he reached into Powell's pocket and stole his money after he shot 
Powell, and an eyewitness tended to corroborate the confession. N.C.G.S. 
Ej 14-17. 

APPEAL of right by the defendant from judgment imposing a 
life sentence for murder in the first degree entered by Barefoot, 
J., a t  the  27 October 1986 Criminal Session of Superior Court, 
HALIFAX County. On 1 June  1987, the Supreme Court allowed the 
defendant's motion t o  bypass the  Court of Appeals on his appeals 
of convictions for robbery with a dangerous weapon and assault 
with a deadly weapon with intent to  kill inflicting serious bodily 
injury. Heard in the Supreme Court on 10 December 1987. 

Lacy H. Thornburg, At torney General, by  Reginald L. 
Watkins, Special Deputy Attorney General, for the State. 

William F. Dickens, Jr., for the defendant-appellant. 

MITCHELL, Justice. 

The defendant, Billy Ray James, was tried upon separate 
bills of indictment charging him with murder, assault with a dead- 
ly weapon with intent t o  kill inflicting serious injury and armed 
robbery. The jury returned verdicts finding the defendant guilty 
of first-degree murder on the theories of premeditation and delib- 
eration and felony murder, robbery with a dangerous weapon and 
assault with a deadly weapon with intent to  kill inflicting serious 
injury. After a sentencing hearing, the  jury recommended a 
sentence of life imprisonment for first-degree murder. The trial 
court entered judgments on 6 November 1986 sentencing the 
defendant to  consecutive terms of life imprisonment for first- 
degree murder, twenty-five years for robbery with a firearm and 
ten years for assault with a deadly weapon with intent to kill in- 
flicting serious injury. 
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The evidence presented by the State  tended to  show that  the 
defendant and Bernard Taylor rode bicycles to  William Buster 
Powell's house on 22 November 1985. The State's eyewitness, 
Robert Lowe, positively identified the defendant and testified 
that  the defendant and Taylor first came to  Powell's house 
around noon on the day in question. The two men left and re- 
turned about fifteen or twenty minutes later to  ask Powell if he 
had seen the defendant's brother. They left again but returned a 
short time later. A t  that  time they shot and killed Powell a.nd 
severely wounded Lowe. 

Lowe testified that after he had been shot, he felt one of the 
men go through his pockets. Lowe remained silent for fear that 
they might kill him if they discovered he was alive. Lowe iden- 
tified photographs of Powell taken before Powell's death and 
photographs of the crime scene taken after the shooting. 

The day after the murder State's witness David L. Allsbrook, 
Jr. discovered two bicycles about fifteen to twenty feet from the 
roadside. Allsbrook notified local law enforcement officials. A 
search of the vicinity revealed, among other things, a yellow coin 
pouch, a .22 caliber rifle and a toboggan hat containing a pistol. 
During his testimony Allsbrook used a sketch of the area around 
the crime scene, prepared by another witness, to illustrate his 
testimony as  to where the evidence was found. 

Deputy Sheriff Ernie Newsome testified that  he saw the 
defendant and Bernard Taylor on bicycles approximately two 
miles from the crime scene around lunch time on 22 November 
1985. 

Deputy Sheriff Joe Williams testified that when he arrived a t  
the crime scene on 22 November 1985, Powell's body was lying 
face down. Williams examined the body and could detect no vital 
signs. Lowe, who had been shot, gave Williams a description of 
the assailants. Lowe said that one was light skinned and one was 
dark skinned. One of the assailants asked for his (the assailant's) 
brother, Sammy. Based on this information, Williams began a 
search of the area. The defendant and Bernard Taylor were ap- 
prehended as a result. Both men were advised of their rights 
when arrested. 
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Chief Investigator E .  C. Warren testified a t  trial regarding 
his interrogation of the defendant. Warren and Investigator Cloyd 
again advised the  defendant of his Miranda rights. The defendant 
waived the  right to  remain silent and confessed to  the  shooting of 
Buster Powell. The interrogation lasted between forty minutes to 
one hour. Warren testified tha t  he did not make any promises or 
threats  t o  t he  defendant. 

Investigator Chuck Ward testified that  he took photographs 
of the  crime scene and gathered other physical evidence during 
his investigation. He described several photographs of the crime 
scene and used them to  illustrate his testimony as to  where he 
found bullet casings, coins and pieces of clothing. Ward testified 
that  he found no money in Powell's pockets. 

Dr. George Clark testified about the  injuries Lowe received 
during the  shooting incident. He stated that  Lowe suffered nine 
bullet wounds, a broken arm, internal bleeding and a collapsed 
lung. 

Dr. Lewis D. Levy, a pathologist, testified that  seven bullets 
were recovered from Powell's body. He opined that  Powell died 
from injuries inflicted by the gunshot wounds. 

Robert Cerwin, a firearms examiner, testified regarding 
ballistics tests  performed on bullets taken from Lowe and Powell. 
He identified certain bullets taken from Lowe and Powell as  be- 
ing fired from State's Exhibit #5, a -22 caliber Winchester semi- 
automatic rifle. 

During the  guilt-innocence phase, the defendant offered no 
evidence. The jury returned guilty verdicts on all charges. 

[l] A t  the  conclusion of the evidence, the defendant moved to  
quash the indictments against him. The defendant first assigns as  
error  the  trial court's refusal to  quash the murder indictment 
against him. He first argues that  the murder indictment was 
fatally defective because i t  omitted the  county of the  defendant's 
residence. 

"[A] bill of indictment may be quashed only for want of juris- 
diction, irregularity in the selection of the grand jury, or for a fa- 
tal defect appearing on the face of the indictment." State  v. Allen, 
279 N.C. 492, 494, 183 S.E. 2d 659, 661 (1971). The general rule is 
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that  an indictment for a statutory offense is facially sufficient if 
the  offense is charged in the words of the s tatute ,  either literally 
or substantially, or  in equivalent words. S ta te  v. Gregory,  223 
N.C. 415, 27 S.E. 2d 140 (1943). Further ,  the quashing of indict- 
ments is not favored. S ta te  v. Flowers,  109 N.C. 841, 13 S.E. 718 
(1891). 

In the  present case, the  omission of the  county of the  defend- 
ant's residence from the murder indictment does not make the in- 
dictment fatally defective. N.C.G.S. § 15-144 specifically s tates  
that  "[iln indictments for murder and manslaughter, it is not 
necessary to  allege matter not required to  be proved on the trial; 
. . . ." Since the county of the defendant's residence need not be 
proved, the  omission of this fact does not make the indictment fa- 
tally defective. N.C.G.S. § 15-144 (1983); see also S ta te  v. 
Carswell, 40 N.C. App. 752, 253 S.E. 2d 635 (county of residence 
need not be alleged in indictment), cert. denied, 297 N.C. 613, 257 
S.E. 2d 220 (1979). 

[2] The defendant next argues that  the indictment does not 
properly charge him with murder because the essential averment 
"with force and arms" does not appear on its face. He contends 
that  such an averment is required by N.C.G.S. 15-144 in bills of 
indictment for homicide. In S ta te  v. Corbett ,  307 N.C. 169, 175, 
297 S.E. 2d 553, 558 (1982), this Court considered and rejected a 
similar argument with regard t o  an indictment for rape. We 
stated that: "[wle do not read the s tatute  [G.S. 15-144.1, essen- 
tials for bill of rape] as either requiring the  averment [with force 
and arms] or as expressing a legislative intent that  the language 
in G.S. tj 15-144.1(a) prevail over the express language in G.S. 

15-155 which s tates  in effect that  no judgment shall be stayed 
or reversed because of the  omission of the words 'with force and 
arms' from the indictment." Corbett ,  307 N.C. a t  175, 297 S.E. 2d 
a t  558. 

The language of N.C.G.S. 15-144.1(a) construed in Corbett  is 
identical t o  the portion of N.C.G.S. 15-144 cited in support of 
the defendant's argument. For the same reasons stated in Cor- 
be t t ,  we conclude that  N.C.G.S. 15-144 does not prevail over the 
language of N.C.G.S. 15-155. The omission of the phrase "with 
force and arms" does not, therefore, render the defendant's indict- 
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ment for murder fatally defective. This assignment of error  is 
overruled. 

[3] The defendant next assigns a s  error  the trial court's refusal 
to  quash the  indictments for assault with a deadly weapon with 
intent to  kill inflicting serious injury and robbery with a firearm. 
The defendant made his motions in this regard a t  the  close of the  
evidence, alleging insufficiency of the evidence to  support the 
charges. 

The challenged indictments a re  proper in form and nothing 
appears upon the face of either indictment indicating that  it will 
not support a judgment. Insufficiency of the  State's evidence a t  
trial, even if established, is not a proper ground for quashing an 
indictment. See State v. Allen, 279 N.C. a t  494, 183 S.E. 2d a t  661. 
This assignment of error  is overruled. 

(41 The defendant by his next assignment of error  contends tha t  
the  trial court erred in admitting, for illustrative purposes, a 
sketch of the  crime area prepared by someone other than the  
witness whose testimony is illustrated. During the State's case-in- 
chief David L. Allsbrook, J r .  used a sketch of the area surround- 
ing the crime scene t o  illustrate his testimony. The sketch had 
been prepared by another State's witness. The defendant ob- 
jected t o  the  use of the  exhibit because the  testifying witness had 
not prepared it, because the sketch was never identified as  being 
a t rue  and accurate representation of the area and because the  
sketch contained other information which was beyond the wit- 
ness' testimony. 

A contention that  an exhibit was inadmissible because it was 
not prepared by the testifying witness has been previously con- 
sidered and rejected by this Court with regard to  photographic 
evidence. In State v. Rogers, 316 N.C. 203, 223, 341 S.E. 2d 713, 
725 (19861, this Court held tha t  photographs were admissible for 
illustrative purposes even though they were authenticated by 
someone other than the photographer. Id.; see also State v. 
Dawson, 278 N.C. 351, 180 S.E. 2d 140 (1971) (authenticated 
photographs were properly introduced to  illustrate the testimony 
of "various witnesses"). The touchstone for admissibility of all ex- 
hibits is proper authentication. State v. Rogers, 316 N.C. a t  223, 
341 S.E. 2d a t  725. As long as  the  witness is able to  testify that  
an exhibit used for illustrative purposes is a fair and accurate 
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representation of the scene it portrays, it is irrelevant that  the 
witness did not prepare the exhibit. The defendant's argument 
that  the sketch was not properly admitted because the testifying 
witness did not prepare it must fail. 

The defendant next contends that  the trial court erred in ad- 
mitting the sketch because it was not properly authenticated and 
contained information beyond the witness' testimony. Even if a 
defendant can demonstrate that  the trial court erred in such a 
ruling, relief will not be granted absent a showing of prejudice. 
N.C.G.S. 5 15A-1443(a) (1983). Assuming, arguendo, that  the in- 
troduction of the sketch was erroneous, we conclude that  the 
defendant has failed to show that,  had the error not been commit- 
ted, there was a reasonable possibility that  a different result 
would have been reached a t  trial. Id. 

A t  trial the State  presented overwhelming evidence of the 
defendant's guilt. The State's eyewitness, Robert Lowe, testified 
that  the defendant and an accomplice came to  the victim's house 
three times on the day of the murder. On the third occasion, the 
defendant came in with a rifle in his hand and began shooting 
Buster Powell. His accomplice began shooting Lowe. After Lowe 
fell wounded on the floor, one of the men went through his 
pockets. 

Other evidence tended to  show that  one bullet which hit 
Lowe came from the rifle used by the defendant. The State  also 
introduced the defendant's confession in which he acknowledged 
plotting the murder and robbery of Buster Powell. The defendant 
confessed to shooting Powell "five times with my .22 rifle," then 
shooting him two or three more times as he was kneeling. After 
Powell was lying on the floor, the defendant took his money. In 
light of the overwhelming evidence of the defendant's guilt, we 
conclude the defendant has failed to  carry his burden under 
N.C.G.S. 5 15A-1443(a) of showing a reasonable possibility that  a 
different result would have been reached a t  trial had the error 
assigned not been committed. See, e.g., S tate  v. Morgan, 315 N.C. 
626, 640, 340 S.E. 2d 84, 93 (1986). The defendant's assignment of 
error  is overruled. 

(5) In the defendant's next assignment of error,  he contends that  
the trial court erred in admitting, over his objection, a photo- 
graph of the victims taken more than one year before the crimes 
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were committed. Generally, photographs may be admitted for il- 
lustrative purposes as  long a s  they portray a scene with sufficient 
accuracy, even though they were not made simultaneously with 
the  event to  which the  testimony relates. 1 Brandis on North 
Carolina Evidence 5 34 (2d ed. 1982); see, e.g., State v. Taylor, 280 
N.C. 281, 185 S.E. 2d 698 (1972). The trial court has discretion to 
exclude an exhibit if evidence a s  to  i ts  accuracy is conflicting or if 
significant changes occurred between the time of the event and 
the  time the exhibit was prepared. See, e.g., Fleming v. Atlantic 
Coast R.R., 236 N.C. 568, 73 S.E. 2d 544 (1952). 

A t  trial, Robert Lowe testified that  a photograph taken of 
him with Buster Powell represented the way they looked a year 
before the  crimes. Lowe used the  photograph t o  illustrate his 
testimony concerning his health prior t o  being shot, where he 
kept a tobacco tin like the  one stolen from him, where Powell 
kept money in his bib overalls and where Powell kept his wallet. 
Lowe testified that  Powell was dressed in bib overalls on the day 
of his murder which looked "exactly like the same ones" in the 
photograph. We conclude that  the photograph was properly au- 
thenticated as  accurately illustrating portions of Lowe's testi- 
mony, and tha t  it was within the trial court's discretion to admit 
the  photograph for illustrative purposes. 

[6] In the  defendant's next assignment of error,  he contends that  
the  trial court erred in receiving into evidence photographs which 
had not been furnished the  defendant; upon his motion for discov- 
ery. These photographs were of Powell after he had been shot. 
The defendant contends that  the trial court committed prejudicial 
error  by admitting them into evidence. We disagree. 

N.C.G.S. 5 15A-903(d), which controls the disclosure of docu- 
ments and tangible objects in criminal cases, provides: 

Upon motion of the  defendant, the court must order the pros- 
ecutor to  permit the defendant to  inspect and copy . . . 
photographs . . . which are  within the possession, custody, or 
control of the State  and which are material to  the  prepara- 
tion of his defense, a r e  intended for use by the State  as  
evidence a t  the trial or were obtained from or belong to  the 
defendant. 
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N.C.G.S. 5 15A-903(d) (1983) (emphasis added). The s tatute  does 
not require the State  to furnish the defendant copies of photo- 
graphs. 

In the present case, the record shows that  the State  advised 
the defendant ten months before trial that  photographs of the 
crime scene were available for inspection a t  the Halifax County 
Sheriffs Department, Detective Division. The only photographs 
that were not a t  the sheriffs department prior to  the week of 
trial were the photographs taken during the autopsy performed 
on Powell's body. The State  informed the defendant that  the pa- 
thologist had those photographs and would be bringing them to 
court with him. We conclude that  the State  made the photographs 
available to  the defendant and, in so doing, fulfilled its obligation 
under N.C.G.S. 5 15A-903(d). This assignment of error is over- 
ruled. 

[7] The defendant next assigns as  error  the trial court's denial 
of his motion to  suppress the inculpatory statement he made to 
law enforcement officers after his arrest.  Prior to trial the de- 
fendant filed a written motion to  suppress in which he contended 
that  his inculpatory statement was not voluntarily and under- 
standingly made. In support of this assignment, the defendant ar- 
gues that  he was eighteen years old a t  the time of the statement, 
his only formal education consisted of completing the ninth grade, 
he was laboring under severe emotional strain because of the re- 
cent death of his parents, and he was questioned without the 
benefit of having a friend or family member present. The defend- 
ant  contends he was faced with a situation in which he could not 
have given a voluntary confession. 

N.C.G.S. 5 15A-977(f) requires that  the trial court make find- 
ings of fact and conclusions of law when ruling upon a motion to  
suppress. Such findings and conclusions must be determinative on 
the issue of voluntariness. State v. Barfield, 298 N.C. 306, 339, 259 
S.E. 2d 510, 535 (19791, cert. denied, 448 U.S. 907, 65 L.Ed. 2d 1137 
(1984). The trial court must determine whether the State  has 
borne its burden of showing by a preponderance of the evidence 
that the defendant's confession was voluntary. The preponderance 
of the evidence tes t  is not, however, to be applied by appellate 
courts in reviewing the findings of the trial court. Id. The find- 
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ings by the trial court a re  conclusive and binding upon appellate 
courts if supported by substantial competent evidence. Id. 

In the present case, the trial court conducted a pre-trial voir 
dire hearing and made findings of fact and conclusions of law. The 
trial court found as facts that  the defendant was advised of his 
constitutional rights prior to questioning, tha t  the defendant 
signed a waiver of his rights, that  he was asked if he wanted 
anything or  anyone in the interrogation room, that  the defendant 
never asked t o  have anyone present, that  the defendant was 
eighteen years old, that  he quit school in the ninth grade, that  he 
could read and that  no promises or threats  were made to him. 
The record on appeal does not include the evidence presented 
during the voir dire hearing. Where the record is silent upon a 
particular point, the action of the trial court will be presumed cor- 
rect. London v. London, 271 N.C. 568, 571, 157 S.E. 2d 90, 92 
(1967); S ta te  v. Dew, 240 N.C. 595, 83 S.E. 2d 482 (1954). 
Therefore, we must assume tha t  the  trial court's findings of fact 
were supported by substantial competent evidence. 

Based on its findings the trial court concluded, inter  alia, that  
the  defendant was fully advised of his constitutional rights, the 
defendant fully understood his rights before he made his confes- 
sion, and that  his confession was made freely, voluntarily and 
understandingly. The trial court's findings of fact support the con- 
clusion that  the defendant's confession was voluntary. This as- 
signment of error  is overruled. 

By his next two assignments of error the defendant contends 
tha t  the evidence was insufficient t o  withstand his motions to dis- 
miss all charges and his motion to  set  aside the verdicts. In a 
criminal case the test  of the sufficiency of the evidence is 
whether there is substantial evidence of each essential element of 
the crime charged and that  the defendant was the perpetrator. 
E.g., Sta te  v. Eamzhardt, 307 N.C. 62, 296 S.E. 2d 649 (1982). In 
ruling upon a motion to  dismiss, the trial court must consider the 
evidence in the light most favorable to the State, allowing every 
reasonable inference to  be drawn therefrom. Id. 

[a] The defendant was charged with and convicted of the rob- 
bery of Powell by use of a dangerous weapon. The essential ele- 
ments of robbery with a dangerous weapon are  (1) the unlawful 
taking or attempted taking of personal property from a person or 
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in his presence (2) by use or threatened use of any firearms or  
other dangerous weapon, implement or means (3) whereby the life 
of a person is endangered or threatened. N.C.G.S. 5 14-87 (1986); 
State v. Allen, 317 N.C. 119, 343 S.E. 2d 893 (1986); State v. Benty, 
306 N.C. 491, 293 S.E. 2d 760 (1982); State v. Joyner, 295 N.C. 55, 
243 S.E. 2d 367 (1978). 

In the present case the evidence, when considered in the 
light most favorable to  the State, tended to show that the defend- 
ant  shot Buster Powell and robbed him while he lay mortally 
wounded on the floor. One source of such evidence is the defend- 
ant's statement in which he admitted shooting Powell with a .22 
caliber rifle and reaching into Powell's pocket and taking his 
money. The defendant's confession, without more, was substantial 
evidence of each of the essential elements to  support his convic- 
tion for robbery of Powell with a dangerous weapon. The defend- 
ant's assignment of error as  to  robbery with a dangerous weapon 
is without merit and is overruled. 

[9] The defendant also was charged with and convicted of an as- 
sault upon Lowe with a deadly weapon with intent to  kill inflict- 
ing serious injury not resulting in death. In order to  prove this 
crime under N.C.G.S. 5 14-32(a), four essential elements must be 
shown: (1) assault; (2) with a deadly weapon; (3) with intent to kill; 
and (4) serious injury not resulting in death. The defendant con- 
tends that  the State  failed to  present substantial evidence tend- 
ing to  show that  he "assaulted [Lowe] with a deadly weapon 
inflicting serious injury with intent to  kill." We do not agree. 

In his confession which was introduced a t  trial, the defendant 
admitted that  he carried a .22 caliber rifle into the building where 
Powell and Lowe were working, and that  he fired the rifle a t  
Buster Powell. The defendant stated that his accomplice was car- 
rying a pistol in his pocket which he used to shoot Lowe. Dr. 
George Clark testified that  Lowe suffered nine gunshot wounds. 
Robert Cerwin, a firearms examiner with the State  Bureau of In- 
vestigation, testified that  a t  least one bullet removed from Lowe 
was fired from the same .22 caliber Winchester semi-automatic 
rifle used to  shoot Buster Powell. Taking this evidence in the 
light most favorable to the State, it is reasonable to  infer that one 
of the shots that  wounded Robert Lowe was fired by the de- 
fendant. 
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The defendant's intent t o  kill may be inferred from the  
nature of t he  assault, t he  manner in which i t  was made, the  con- 
duct of the  parties, and other relevant circumstances. S ta te  v. 
Thacker, 281 N.C. 447, 189 S.E. 2d 145 (1972). There is ample 
evidence in the  record from which a jury could reasonably infer 
tha t  the defendant intended t o  kill Robert Lowe. Such evidence 
includes the defendant's inculpatory statement in which he ad- 
mitted planning to  shoot Powell because he did not want to  be 
identified. Taken in the  light most favorable to  the  State, the  evi- 
dence supported a reasonable inference of the  defendant's intent 
to  kill anyone who could identify him. Other evidence tending to  
show such intent included the  viciousness of the  assault and the 
deadly character of the  weapon used. The State's evidence was 
substantial evidence tending to  show the defendant's intent to  
kill. 

The term "serious injury" as  employed in N.C.G.S. 5 14-32(a) 
means physical or bodily injury resulting from an assault with a 
deadly weapon. Whether a serious injury has been inflicted must 
be determined according to  the  facts of the  particular case. S ta te  
v. Jones, 258 N.C. 89, 128 S.E. 2d 1 (1962). In the  present case, the  
evidence tended to  show that  Lowe was shot a t  least one time by 
the defendant with a .22 caliber rifle. Lowe was hospitalized as  a 
result of injuries received during the assault. We conclude that  
this evidence was sufficient to  go to  the  jury on the element of 
"serious injury." 

The State's evidence was sufficient to  support a reasonable 
jury in finding that  the defendant committed each of the  elements 
of assault with a deadly weapon with intent to  kill inflicting 
serious bodily injury not resulting in death. This assignment of 
error  is overruled. 

[ lo]  Finally, the defendant assigns as  error  the trial court's de- 
nial of his motion to  dismiss the  charge of first-degree murder of 
Powell. N.C.G.S. 5 14-17 defines first-degree murder as: 

A murder which shall be perpetrated by means of poison, ly- 
ing in wait, imprisonment, starving, torture, or by any other 
kind of willful, deliberate, and premeditated killing, or which 
shall be committed in the  perpetration or attempted perpe- 
tration of any arson, rape or a sex offense, robbery, kidnap- 
ping, burglary, or other felony committed or attempted with 
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the use of a deadly weapon shall be deemed to  be murder in 
the first degree . . . . 

N.C.G.S. fj 14-17 (1986). 

In the present case, the defendant was convicted of first-de- 
gree murder on the theories of premeditation and deliberation 
and felony-murder. We conclude that  there was substantial evi- 
dence to  support the defendant's conviction for first-degree 
murder under either theory. The defendant, by his own confes- 
sion, readily admitted that  he planned the robbery and murder of 
Buster Powell, that  he borrowed a .22 caliber rifle which he car- 
ried with him to Powell's house on the day of the shooting and 
that he shot and killed Powell to ensure he would not be iden- 
tified. After he shot Powell, the defendant reached into Powell's 
pocket and stole his money. The testimony of eyewitness Robert 
Lowe tended to  corroborate the defendant's confession. The trial 
court properly denied the defendant's motions for dismissal. 

Neither do we find any merit in the defendant's argument 
that the trial judge erred in denying his motion to set  aside the 
verdicts. This motion was directed to  the sound discretion of the 
trial court. State v. Boykin, 298 N.C. 687, 259 S.E. 2d 883 (1979), 
cert. denied, 446 U.S.  911, 64 L.Ed. 2d 264 (1980). For the reasons 
stated above, the defendant has failed to show abuse of discre- 
tion. 

The defendant's trial was free from reversible error.  

No error.  

STATE OF NORTH CAROLINA v. SHELIA DIANE HOLDEN 

No. 494A87 

(Filed 9 March 1988) 

1. Criminal Law 8 138.27- murder - aggravating factor - position of trust or con- 
fidence - infant 

The trial court did not e r r  in sentencing defendant OI! a plea of guilty to  
second degree murder by finding a s  an aggravating factor that  defendant took 
advantage of a position of t rus t  o r  confidence where the  victim was only three 
months old. This aggravating factor does not require evidence of a conscious 



IN T H E  SUPREME COURT 

State v. Holden 

mental process on the part  of an infant victim and may properly be grounded 
in the child's dependence on the defendant. N.C.G.S. 5 15A-1340.4(a)(l)n (1983). 

2. Criminal Law @ 138.32 - murder -mitigating factors -compulsion - not found 
The trial court did not e r r  in a prosecution for the second degree murder 

of an infant by her mother by failing to  find the statutory mitigating factor 
tha t  defendant committed the offense under duress, coercion, threat  or compul- 
sion insufficient to constitute a defense but significantly reducing her culpabili- 
ty where defendant presented only evidence of internal psychological forces 
which led her to  take the life of her child. Although defendant's psychological 
condition was caused by external factors, it is clear that this mitigating factor 
was intended to  apply to situations in which some type of external pressure is 
directly exerted upon defendant in an attempt to  force commission of the of- 
fense; moreover, defendant's state of mind was properly considered by the 
judge when he found in mitigation that  defendant was suffering from a mental 
condition. N.C.G.S. 5 15A-1340.4(a)(2)b (1983). 

3. Criminal Law @ 138.35 - murder -mitigating factor - immaturity or limited 
mental capacity - not found 

The trial judge did not abuse his discretion when sentencing defendant for 
the second degree murder of her infant by failing to find the statutory mitigat- 
ing factor that  defendant's immaturity or limited mental capacity significantly 
reduced her culpability where defendant was seventeen years old a t  the time 
of the crime; had the emotional maturity of a twelve or thirteen year old; had 
diminished intellectual capacity; and had an I& of 70. The State's summary of 
the evidence tended to  show that defendant was aware of other options, such 
as  leaving the baby with her cousin, but chose not to pursue them and began 
plotting murder; defendant had planned t.o put her baby in a trash can while 
her family slept on the night before the drowning; defendant briefly con- 
sidered rescuing the baby during the drowning but rejected the notion and 
watched the child sink; and defendant had the presence of mind after the 
drowning to fabricate a story implicating someone else. N.C.G.S. 5 15A- 
1340.4(a)(2)e (1983). 

4. Criminal Law @ 138.34- murder -mitigating factor - physical condition - not 
found - no error 

The trial court did not e r r  in sentencing defendant for the second degree 
murder of her own child by failing to  find in mitigation that defendant suffered 
from a physical condition insufficient to  constitute a defense but significantly 
reducing her culpability for the offense where defendant presented evidence of 
poor health and physical deterioration due to physical abuse, seizures, and in- 
adequate recovery from childbirth, but the trial judge could properly have in- 
ferred from the State's evidence that  defendant was aware of the nature of 
her conduct. N.C.G.S. 5 15A-1340.4(a)(2)d. 

5. Criminal Law @ 138.42- second degree murder-nonstatutory mitigating fac- 
tor -psychological condition - not found 

The trial court did not e r r  when sentencing defendant for the second 
degree murder of her infant by not finding as  a non-statutory mitigating factor 
that  defendant suffered from a psychological condition insufficient to con- 
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stitute a defense but significantly reducing her culpability where the trial 
judge found defendant's mental condition to be a statutory mitigating factor 
under N.C.G.S. § 15A-1340.4(aN2)d. The term mental condition as used in that 
statute includes not only mental diseases and illnesses but also psychological 
disorders which are not necessarily categorized as diseases or illnesses, and 
the trial judge clearly considered the evidence relating to defendant's psycho- 
logical paralysis in determining that she suffered from a mental condition a t  
the time of the offense. 

APPEAL by defendant pursuant to  N.C.G.S. 5 15A-1444(al) 
and Rule 4(d) of the North Carolina Rules of Appellate Procedure 
from a judgment sentencing defendant to  life imprisonment on 
her plea of guilty of murder in the second degree, said judgment 
imposed by Hight, J., a t  the 21 May 1987 session of Superior 
Court, WAKE County. Heard in the Supreme Court 11 February 
1988. 

Lacy H. Thornburg, At torney General by  S teven  F. Bryant, 
Assistant At torney General, for the state. 

Gordon Widenhouse for defendant. 

MARTIN, Justice. 

Defendant entered a plea of guilty to  the second-degree 
murder of her infant daughter. At  the sentencing hearing the 
s tate  summarized the evidence as  follows: 

On 6 August 1986, Deputy Kim Pierce of the Wake County 
Sheriffs Department responded to a call from a grocery store 
near Wake Forest. He met with defendant, aged seventeen, who 
reported that  her three-month-old daughter, Dekavia, had been 
kidnapped. Defendant stated that  she had been walking a t  a near- 
by pond with her two small children earlier that  evening when 
she was approached by two men. These men snatched Dekavia 
from her arms and drove away in a large white automobile. 

Defendant led Deputy Pierce down a dirt path to the pond. 
Pierce could find no tire tracks in the vicinity. As he beamed his 
flashlight across the water, Pierce spotted an object floating some 
twenty feet from the pond's edge. Moving closer, he discerned the 
feet and legs of a small person who was upside down in the 
water. Pierce waded into the pond and retrieved the body of 
Dekavia Holden. 

Defendant gave a statement to  Pierce describing the alleged 
assailants and their car. In subsequent interviews, investigating 
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officers noted some inconsistencies in defendant's account. Unable 
to  confirm any of the  details of the story, Detective Charles 
Young asked defendant to  take a polygraph examination. On 8 
September, during the  pre-polygraph interview, defendant con- 
fessed that  she had lied about the  abduction and that  she herself 
had cast the baby into the  water. 

Defendant explained that  she threw Dekavia into the pond 
because the  baby's father, David Johnson, and his family disliked 
Dekavia and acted as  if she were "in the  way." Defendant stated 
that  

something was just telling me that  just throw her in the  
pond, maybe everything will be all right,  maybe something 
will straighten up, maybe David will pay more attention to  
me then, you know, so I just chunked her in the  pond, and I 
stood there, and then I s tar ted to, you know, jump in there 
and get  her out, but I didn't, I said well, I'll just let her go, I 
said i t  will probably be for the  best because didn't nobody act 
like they liked her, everybody ignored her. 

Defendant indicated that  she had first considered killing the baby 
on the night preceding the  offense in question. On the day of the 
drowning she was washing dishes when she decided to  go through 
with it; i t  was very hot in the  house and Dekavia was crying a lot. 
When defendant realized what she had done she was afraid to  tell 
anybody and quickly fabricated the  kidnapping story. 

The state's medical evidence indicated that  the victim 
weighed eleven pounds and was a normally developed three- 
month-old infant. The cause of death was drowning. In the  
pathologist's opinion, the  victim probably lived for several 
minutes after entering the water. 

Defendant presented the  following evidence concerning her 
troubled familial background through the  expert testimony of Dr. 
Faye Sultan, clinical psychologist. Dr. Sultan testified that  defend- 
ant's upbringing was marked by confused and distorted familial 
relationships. Defendant, who was conceived when her thirteen- 
year-old mother was raped by her stepfather, was constantly 
reminded of her incestuous origins and made to  feel responsible 
for turmoil within the  family. Defendant's mother often told de- 
fendant that  she wished she had never been born, that  she 



N.C.] IN THE SUPREME COURT 693 

State v. Holden 

wanted to  kill her, and that  she was in the way. Defendant's own 
complaints of sexual molestation by a family member were ig- 
nored. 

Defendant began her relationship with David Johnson when 
she was thirteen. Johnson subjected her to constant physical and 
emotional abuse, beating her face and abdomen with his fists and 
threatening to  molest the children. During both of defendant's 
pregnancies Johnson raped her repeatedly in an attempt to  harm 
both her and the unborn child. 

Defendant's mother and Johnson incessantly berated defend- 
ant for becoming pregnant a second time. They told her that  no 
one wanted the baby yet refused to  allow defendant to put 
Dekavia up for adoption. After Dekavia's birth, much verbal 
abuse within the family centered on defendant's parental inade- 
quacies. She became convinced that she was not capable of caring 
for the children competently. During stressful periods, defendant 
would hear voices censuring her and talking about Dekavia. These 
auditory hallucinations were very active on the day of the drown- 
ing. 

Defendant is mildly mentally retarded, with an IQ of 70. .Ac- 
cording to  Dr. Sultan, defendant's limited intellectual capacity 
prevented her from overcoming her feelings of guilt about the cir- 
cumstances of her own birth. Defendant came to believe that :she 
was worthless and deserving of abuse. As a result, defendant felt 
vulnerable, helpless, and overwhelmed in her attempts to deal 
with the stresses of child-rearing and adult life. She became, in ef- 
fect, psychologically paralyzed. 

Based on this history and on psychological testing, Dr. Sultan 
concluded that  defendant suffered from (1) abused spouse syn- 
drome, (2) post-partum depression, (3) borderline intellectual func- 
tioning, and (4) mixed personality disorder with dependency and 
histrionic features. Dr. Sultan also noted that  defendant had ex- 
perienced seizures of undetermined origin and was in a deterio- 
rated physical condition due to inadequate recovery from her 
Cesarean section. In Dr. Sultan's opinion, defendant was suffering 
from significant mental and physical impairment when she took 
the life of her child. 
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Because defendant's plea agreement did not include a sen- 
tence commitment, the trial judge was required to  consider all ag- 
gravating and mitigating factors listed in N.C.G.S 5 15A-1340.4(a). 
S ta te  v. Melton, 307 N.C. 370, 298 S.E. 2d 673 (1983). Accordingly, 
a t  the  close of the evidence, the  judge found as  factors in ag- 
gravation tha t  the victim was very young and that  defendant had 
taken advantage of a position of t rus t  and confidence t o  commit 
the offense. He found as  factors in mitigation tha t  defendant had 
no record of criminal convictions, that  she was suffering from a 
mental condition that  was insufficient to  constitute a defense but 
significantly reduced her culpability for the offense, and that  she 
voluntarily acknowledged wrongdoing in connection with the  of- 
fense t o  a law enforcement officer a t  an early stage of the 
criminal process. After determining that  the aggravating factors 
outweighed the mitigating factors, the trial judge sentenced 
defendant to  a term of life imprisonment, to  be served as a com- 
mitted youthful offender. Defendant; brings forth three assign- 
ments of error  with respect to  the  sentencing. 

[l] Defendant first contends that  the trial judge erred in finding 
as  an aggravating factor that  defendant took advantage of a posi- 
tion of t rus t  or confidence to  commit the  offense. N.C.G.S. 5 15A- 
1340.4(a)(l)(n) (1983). She argues that  there was insufficient 
evidence to  establish the  factor in this case because the three- 
month-old victim was incapable of affirmatively reposing t rus t  or 
confidence in defendant or anyone else. 

We recently discussed the  t rus t  and confidence factor in the 
context of infanticide in S ta te  v. Daniel, 319 N.C. 308, 354 S.E. 2d 
216 (1987). In that  case we recognized that  this aggravating factor 
does not require evidence of a conscious mental process on the 
part of an infant victim and may properly be grounded in the 
child's dependence upon the defendant: 

Such a finding depends instead upon the existence of a rela- 
tionship between the defendant and victim generally con- 
ducive to  reliance of one upon the other. A relationship of 
t rus t  or confidence existed because defendant was the child's 
mother and because she was singularly responsible for its 
welfare. The abuse of her parental role relates to defendant's 
character and conduct and was reasonably related to  the pur- 
poses of sentencing. 
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Id. a t  311, 354 S.E. 2d a t  218. 

We find Daniel  t o  be dispositive of this issue. Defendant's 
assignment of error  is overruled. 

Defendant next maintains tha t  the  trial judge erred in failing 
t o  find several of the  s tatutory mitigating factors listed in 
N.C.G.S. 5 15A-1340.4(a)(2). We examine each of her contentions 
separately, noting a t  the outset that  defendant bears the  burden 
of persuasion on mitigating factors. S t a t e  v. Taylor,  309 N.C. 570, 
308 S.E. 2d 302 (1983). The judge has a duty t o  find a statutory 
mitigating factor when the  evidence in support of the factor is un- 
contradicted, substantial, and manifestly credible. S ta te  v. Jones,  
309 N.C. 214, 306 S.E. 2d 451 (1983). 

[2] Defendant first argues that  the  trial judge erred in failing to 
find the  statutory mitigating factor tha t  defendant committed the 
offense under duress, coercion, threat ,  or compulsion which was 
insufficient t o  constitute a defense but significantly reduced her 
culpability. N.C.G.S. 5 15A-1340.4(a)(2)(b) (1983). Specifically de- 
fendant argues that  the emotional problems engendered by her 
deprived background and abusive environment created a "sense 
of compulsion" tha t  drove her t o  commit the murderous deed. 

Compulsion is defined as  a "driving or urging by force or by 
physical or moral constraint" or  the  "forcible inducement t o  the  
commission of an act." Black's Law Dictionary 260 (5th ed. 1979). 
The statutory factor in question lists compulsion together with 
duress, coercion, and threat.  Each of these terms implies some 
type of force. Thus, i t  is clear from the  definition and the  context 
that  the mitigating factor is intended t o  apply t o  situations in 
which some type of external  pressure is directly exerted upon the 
defendant in an at tempt  t o  force commission of the  offense. 

Here defendant presented only evidence of internal,  psycho- 
logical forces which led her t o  take the  life of her child. (Although 
defendant's psychological condition was certainly caused by exter- 
nal factors, such as physical and emotional abuse, this abuse was 
not directed toward forcing defendant t o  commit the  crime.) We 
believe that  evidence of defendant's s ta te  of mind was properly 
considered by the  judge when he found in mitigation that  defend- 
ant  was suffering from a mental condition. The judge did not 
ignore the evidence; instead he more appropriately labeled de- 
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fendant's action as  one performed under the  influence of mental 
suffering rather  than one performed under compulsion. See S ta te  
v. Bolinger, 320 N.C. 596, 359 S.E. 2d 459 (1987); S ta te  v. Sullivan, 
86 N.C. App. 316, 357 S.E. 2d 414, disc. rev. denied, 321 N.C. 123, 
361 S.E. 2d 602 (1987). 

[3] Defendant next argues that  the  trial judge erred in failing to  
find the statutory mitigating factor that  defendant's immaturity 
or limited mental capacity a t  the time of the  commission of the of- 
fense significantly reduced her  culpability for the offense. 
N.C.G.S. 5 15A-1340.4(a)(2)(e) (1983). This factor includes two in- 
quiries: one a s  to  the  immaturity or limited mental capacity and 
one a s  to  the  effect of such immaturity or limited mental capacity 
upon culpability. S ta te  v. Moore, 317 N.C. 275, 345 S.E. 2d 217 
(1986). 

There was uncontradicted evidence that  defendant was sev- 
enteen years old a t  the  time of the  crime and had the  emotional 
maturity of a twelve or thirteen year old. Likewise, there was un- 
contradicted evidence tha t  defendant had diminished intellectual 
capacity and an I& of 70. Defendant argues that  this emotional im- 
maturity and mild mental retardation lessened her culpability for 
the crime because i t  impaired her ability to  interpret her situa- 
tion a t  the time of the  offense and to  discern various other op- 
tions available t o  her. 

I t  is within the trial judge's discretion to  assess the condi- 
tions and circumstances of the  case in determining whether the  
defendant's immaturity or limited mental capacity significantly 
reduced culpability. See  S ta te  v. Smith, 321 N.C. 290, 362 S.E. 2d 
159 (1987); S ta te  v. Moore, 317 N.C. 275, 345 S.E. 2d 217. 

The state 's summary of the  evidence tended to  show that  de- 
fendant was in fact aware of other options, such as  leaving the  
baby with her cousin, but chose not to pursue them. Instead she 
began plotting the  murder. On the  night before the  drowning, de- 
fendant had planned to  put Dekavia in a t rash can while her fam- 
ily slept. During the  drowning, defendant briefly considered 
rescuing the  baby but rejected this notion and watched the child 
sink. After the  drowning, defendant had the  presence of mind t o  
fabricate a story implicating someone else. This evidence of plan- 
ning, weighing of options, and covering her own tracks tended to  
negate defendant's claim that  she was unable to  appreciate her 
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situation or the nature of her conduct. We cannot say that the 
trial judge abused his discretion in failing to find that  defendant's 
culpability was reduced by her immaturity or limited mental ca- 
pacity in this case. 

[4] Defendant next argues that  the trial judge erred in failing to 
find that  she suffered from a physical condition that  was insuffi- 
cient to constitute a defense but significantly reduced her 
culpability for the offense, pursuant to  N.C.G.S. fj 15A- 
1340.4(a)(2)(d). Defendant presented evidence of poor health and 
physical deterioration due to physical abuse, seizures, and inade- 
quate recovery from childbirth. She argues that her physical con- 
dition impaired her ability to appreciate her own actions when 
she took the life of her child. As in the preceding issue, we note 
that  the trial judge could properly have inferred from the state's 
evidence that defendant was aware of the nature of her conduct. 
The trial judge did not abuse his discretion in failing to find that 
defendant's physical condition significantly reduced her culpabili- 
ty for the offense. 

[5] Finally, defendant contends that  the trial judge erred in fail- 
ing to find as  a nonstatutory mitigating factor that defendant 
"suffered from a psychological condition insufficient to constitute 
a defense but significantly reducing her culpability." Considera- 
tion of nonstatutory factors is a matter  within the sound discre- 
tion of the trial judge. Failure to  find a nonstatutory mitigating 
factor, even when it is supported by uncontradicted, substantial, 
and manifestly credible evidence, will not be disturbed absent an 
abuse of that  discretion. State  v. Spears, 314 N.C. 319, 333 S.E. 2d 
242 (1985). 

As noted previously, the trial judge found defendant's mental 
condition to be a statutory mitigating factor under N.C.G.S. 
€j 15A-1340.4(a)(2)(d). Because the thrust of the requested nonstat- 
utory factor was essentially identical to that of the statutory Sac- 
tor found, we discern no abuse of the trial judge's discretion. The 
term "mental condition" as  used in section 15A-1340.4(aN2Nd) in- 
cludes not only mental diseases and illnesses, such a s  schrzo- 
phrenia, but also psychological disorders, such as abused spouse 
syndrome, which are  not necessarily categorized as diseases or ill- 
nesses. In this case the trial judge clearly considered the evidence 
relating to  defendant's psychological paralysis-including evi- 
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dence of abused spouse syndrome-in determining that  she suf- 
fered from a mental condition a t  t he  time of t he  offense. In refus- 
ing t o  find the  requested nonstatutory factor, t he  judge was simp- 
ly avoiding duplication and acted well within the  bounds of his 
discretion. 

We conclude that  defendant received a fair sentencing hear- 
ing, free of prejudicial error.  

No error.  

WILLIAM HOWARD WEST, JR., AND WIFE. CAROLYN SUE WEST v. KING'S 
DEPARTMENT STORE. INC. 

No. 466A87 

(Filed 9 March 1988) 

False Imprisonment i3 2.1 - restraint by department store manager - evidence 
sufficient 

A directed verdict for defendant on Mr. West's claim for false imprison- 
ment was improper where the  evidence supported the  contention that  Mr. 
West was intimidated into staying in the store for nearly an hour by the  
repeated threats of the  manager to  arrest  him; that  Mr. West could have rea- 
sonably concluded that  such was within the manager's power because of the  
presence of a police officer during the  encounter; and Mr. West made several 
offers of proof that  his purchase was legitimate which were rebuffed by the  
store manager. Although Mr. West was allowed to  walk outside to his jeep a t  
one point during the confrontation, remained in the store for a short time after 
the  confrontation, and realized upon reflection that  he could not have been ar- 
rested at  that time, the restraint requirement of this action requires no ap- 
preciable period of time, simply sufficient time for one t o  recognize his illegal 
restraint. 

False Imprisonment 1 2.1- restraint by department store manager-evidence 
insufficient 

The trial court properly granted a directed verdict on Mrs. West's claim 
for false imprisonment where she was not accompanying her husband when he 
was confronted by the store manager and was not present when the manager, 
accompanied by a police officer, made several threats of prosecution and ar- 
rest. 

Libel and Slander i3 16- slander-confrontation with department store man- 
ager -evidence insufficient 

In an action for slander arising from a confrontation with a department 
store manager in which plaintiffs were accused of stealing merchandise, plain- 
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tiffs' evidence was insufficient t o  show tha t  anyone other  than plaintiffs 
themselves heard t h e  accusations made by defendant's s tore manager even 
though there was evidence tha t  others gathered in front of the  store during 
the course of the  altercation. No evidence was presented tha t  anyone actually 
heard t h e  alleged slanderous remarks or  tha t  they were understood. 

4. Trespass 1 2- confrontation with department store manager-intentional in- 
fliction of emotional distress - evidence sufficient 

The trial court improperly granted a directed verdict for defendant on an 
action for intentional infliction of emotional distress arising out  of a confronta- 
tion with a s tore manager over allegedly stolen merchandise where the  ex- 
treme and outrageous conduct of the  store manager was manifest; Mr. West  
warned the  manager that  his wife was receiving out-patient care a t  a local 
hospital and could not withstand a confrontation such a s  this; notwithstanding 
tha t  warning and Mr. West's offer of proof of purchase, the  store manager con- 
fronted Mrs. West  a s  soon a s  he saw her and made similar accusations against 
her; the  store manager's remarks a s  plaintiffs left the  store left plaintiffs 
under a continuing apprehension of prosecution for a year  after  the  incident; 
both plaintiffs required medical t reatment;  and Mrs. West's previous condif.ion 
was exacerbated. 

APPEAL by plaintiffs pursuant to  N.C.G.S. 5 7A-30(23 from 
the  decision of a divided panel of the  Court of Appeals, 86 N.C. 
App. 485, 358 S.E. 2d 386 (19871, affirming directed verdicts for 
defendant, entered by Walker ,  J., on 17 September 1985, in 
Superior Court, FORSYTH County. Heard in the Supreme Court 8 
February 1988. 

Pfe f f erkorn  Pishko & Elliot, P.A., by  El len R. Gelbin and 
Will iam G. Pfefferkorn, for plaintiff-appellants. 

Womble  Carlyle Sandridge & Rice, by  Richard T. Rice and J. 
Daniel McNatt ,  for defendant-appellee. 

FRYE, Justice. 

Plaintiffs' evidence tends to  show that  on 7 November 1981, 
plaintiffs, William and Carolyn West, packed their three children 
and Mr. West's mother into their Ford Bronco and se t  out for the 
"Giant Liquidation Sale" held that  day a t  King's Department 
Store. When they arrived, they found the  store quite disorganized 
and the merchandise displaced and picked-over. Nonetheless, 
their search for bargains began. 

Two dolly hand trucks caught the eye of Mr. West as he 
browsed through the  store. Noticing that  the  hand trucks were 
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being "eyed" by another shopper, Mr. West decided t o  purchase 
them while they remained available. The trucks each apparently 
bore two or  more price tags, all showing identical prices of $34.99 
each. Mrs. West  and her mother-in-law took money from Mr. West 
and purchased the  dollies a t  the  cashier's line. The cashier to- 
talled the  prices, added tax, and then discounted the sale by fifty 
percent. The cashier gave Mrs. West a receipt and Mrs. West left 
the  s tore  with her mother-in-law and locked the  dollies in the 
Bronco. They both returned t o  t he  s tore  and Mrs. West gave the  
receipt and change from the  purchase t o  her husband. 

The Wests  soon realized tha t  the  s tore  management was pag- 
ing the  owner of a Ford Bronco (jeep). Mr. West went t o  see if 
there was a problem. He  left Mrs. West and his mother behind to 
watch t he  children and t o  continue their shopping. Upon reaching 
t he  front of the  store, Mr. West saw a police officer and asked 
whether anyone had hit his jeep. There, the  s tore  manager ac- 
cused him of stealing merchandise. The manager threatened him 
with a r res t  if he did not return the  goods. Mr. West stated tha t  
he did not know to  what the  manager was referring. The manager 
repeated the  accusation and threat  of a r res t  and Mr. West, finally 
understanding that  the  goods in question were the  dollies, showed 
the  manager t he  receipt and change his wife received for the pur- 
chase of the  goods. 

The s tore  manager disregarded t he  receipt as  being "impos- 
sible" because the dollies were not for sale, but ra ther  were for 
use by s tore  employees for transporting merchandise within the 
store. Mr. West pleaded with the  officer not t o  a r res t  him a s  he 
had indeed purchased the  goods and was not a thief. The man- 
ager,  however, continued his accusations of thievery while a num- 
ber  of customers formed small groups around the  altercation that  
had now lasted some twenty minutes. 

Attempting further t o  resolve this embarrassing matter,  Mr. 
West explained that  i t  had been his wife and mother who had 
purchased the  dollies. The manager threatened t o  a r res t  them 
also. Mr. West asked the  manager not t o  involve his wife because 
she was an outpatient a t  Forsyth Memorial Hospital and could 
not handle the  aggravation and anxiety. Disregarding this warn- 
ing, the  manager, af ter  spotting Mrs. West, confronted her and 
accused her of stealing the dollies. Mrs. West protested tha t  she 
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had paid for them, received a receipt, and placed the goods in the 
jeep. The manager, however, continued his accusations. 

Mrs. West located the cashier who had received payment for 
the dollies. The manager again ignored the proffer of the receipt 
and the verification by the cashier of the sale. At  this time, the 
officer took the Wests out to their jeep to look a t  the dollies. By 
the time they had returned, the Wests had been detained for 
some seventy-five minutes. Mr. West then asked for the names of 
the police officer, the store manager, and the cashier. The 
manager refused to give the names, stating that  if the Wests "got 
the names, then they would be arrested." Plaintiffs left the store 
without the requested names. Their last memory of this episode 
was the manager's reminder that  they could be arrested for lar- 
ceny anytime within the next year. 

Plaintiffs sued for compensatory and punitive damages for 
false imprisonment, slander per  se ,  and intentional infliction of 
emotional distress. At the close of plaintiffs' evidence, the trial 
court directed a verdict in favor of defendant on all three claims. 
The Court of Appeals affirmed the decision of the trial court find- 
ing that  there was insufficient evidence upon which a reasonable 
jury could have returned a verdict in favor of the plaintiffs on 
any of the three causes of action. W e s t  v. King 's ,  86 N.C. App. 
485, 358 S.E. 2d 386 (1987). Plaintiffs appealed to  this Court on the 
basis of the dissenting opinion. N.C.G.S. 5 7A-30(21 (1986). 

In Manganello v. Permastone ,  Inc., 291 N.C. 666, 231 S.E. 2d 
678 (19771, this Court held that a motion by a defendant for a 
directed verdict under N.C.G.S. § 1A-1, Rule 50(a), tests  the legal 
sufficiency of the evidence to take the case to the jury and sup- 
port a verdict for the plaintiff. Therefore, in determining the pro- 
priety of the trial judge's ruling on defendant's motion for a 
directed verdict, plaintiffs' evidence must be taken as t rue and all 
the evidence must be considered in the light most favorable to 
the plaintiffs, giving them the benefit of every reasonable in- 
ference. A n d e r s o n  v. But ler ,  284 N.C. 723, 202 S.E. 2d 585 (1974). 
A directed verdict is improper unless it appears, as a matter of 
law, that  a recovery cannot be had by the plaintiff upon any view 
of the facts which the evidence reasonably tends to establish. Id.  

With this standard as our guide, we shall determine whether 
the evidence introduced by plaintiffs, when viewed in a light most 
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favorable t o  them, is legally sufficient t o  withstand a motion for 
directed verdict. We shall address each claim in the  order briefed 
by plaintiffs. 

[I] Plaintiffs' first claim is tha t  they were falsely imprisoned by 
defendant's agent. False imprisonment is the  illegal restraint of a 
person. While actual force is not required, there  must be an im- 
plied th rea t  of force which compels a person t o  remain where he 
does not wish t o  remain or  go where he does not wish t o  go. 
Black v. Clark's Greensboro, Inc., 263 N.C. 226, 139 S.E. 2d 199 
(1964). Indeed, we have specifically held that:  

[florce is essential only in t he  sense of imposing restraint 
. . . . If t he  words or  conduct a r e  such as  t o  induce a reason- 
able apprehension of force, and the  means of coercion a r e  a t  
hand, a person may be as  effectually restrained and deprived 
of liberty as  by prison bars. 

Hales v. McCrory-McLellan Corp., 260 N.C. 568, 570, 133 S.E. 2d 
225, 227 (1963). 

The Court of Appeals found tha t  neither Mr. West nor Mrs. 
West had been sufficiently restrained so as  t o  support a claim of 
false imprisonment. We agree with the  Court of Appeals' assess- 
ment as  regarding Mrs. West, however, we find t he  record suffi- 
ciently supports Mr. West's claim of false imprisonment. 

The evidence supports t he  contention, as  observed by Judge  
Phillips in his dissent, tha t  Mr. West was intimidated into staying 
in t he  s tore  for nearly an hour, by the  repeated threats  to  a r res t  
him. Mr. West could have reasonably concluded that  such was 
within the  manager's power because of the  presence of the  officer 
during t he  encounter. Moreover, Mr. West made several offers of 
proof tha t  his purchase of t he  dollies was in fact legitimate. Such 
offers, nonetheless, were rebuffed by the  s tore  manager. 

Defendant argues that  plaintiff husband is precluded from 
bringing this action because Mr. West was allowed to walk out- 
side t o  his jeep a t  one point during the  confrontation. Defendant 
fur ther  contends tha t  because Mr. West remained in the  store for 
a short t ime after the confrontation and because he realized, upon 
reflection, tha t  he could not have been arrested a t  that  time, his 
claim must fail. We disagree. 
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The restraint requirement of this action requires no ap- 
preciable period of time, simply sufficient time for one to  recog- 
nize his illegal restraint. The tor t  is complete with even a brief 
restraint of the  plaintiffs freedom. Prosser and Keaton, Torts 
5 11 (5th ed. 1984). Consequently, i t  is of little importance that  
Mr. West may have ventured out of the  store a t  one time or even 
remained a t  t he  store after the  altercation. What is important is 
that  an illegal restraint occurred, however short,  a t  some period 
during this confrontation. The period of the restraint will likely 
play upon the  jury's award of damages but will not serve to  de- 
feat the  action. Id. 

When viewed in the light most favorable t o  plaintiff and giv- 
ing t o  him all reasonable inferences, we find the  facts surrounding 
Mr. West's detainment to  be sufficient t o  take his case to  the 
jury. A directed verdict on Mr. West's claim for false imprison- 
ment was improper. 

[2] The facts offered t o  support Mrs. West's claim for false im- 
prisonment a re  not as  persuasive. She was not accompanying her 
husband when he was confronted by the  s tore  manager. Nor was 
she present when the  manager, accompanied by a police officer, 
made several threats  of prosecution and arrest .  I t  is the  combina- 
tion of such threats  and the resulting apprehension that  give rise 
to  an action by the  husband. Conversely, i t  is the  lack of such 
facts that  persuade us t o  agree with the  courts below that  plain- 
tiff wife has not produced sufficient evidence t o  carry her claim 
to the  jury. 

[3] Plaintiffs, in their second assignment of error,  contend that  
the Court of Appeals erred when it  affirmed the granting of a di- 
rected verdict against them on their claim of slander per se. 
Because plaintiffs failed to  prove publication, we affirm the deci- 
sion of the Court of Appeals on this issue. 

To establish a claim for slander per se, a plaintiff must prove: 
(1) defendant spoke base or defamatory words which tended t o  
prejudice him in his reputation, office, trade, business or means of 
livelihood or hold him up to disgrace, ridicule or contempt; (2) the  
statement was false; and (3) the  statement was published or  com- 
municated t o  and understood by a third person. Presnell v. Pell, 
298 N.C. 715, 260 S.E. 2d 611 (1979); Morrow v. King's Depart- 
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ment Stores, 57 N.C. App. 13, 290 S.E. 2d 732, disc. rev. denied, 
306 N.C. 385, 294 S.E. 2d 210 (1982). 

While there  was sufficient evidence t o  meet the  first two 
elements of t he  tort ,  the  evidence was insufficient on the  third 
element. Plaintiffs failed t o  produce any evidence tha t  anyone, 
other than the  plaintiffs themselves, heard the  accusations made 
by defendant's manager. There is evidence tha t  others gathered 
in t he  front of the  s tore  during the  course of the  altercation. 
However, no evidence was presented that  anyone actually heard 
the  alleged slanderous remarks or  that  they were understood. 
Though plaintiffs a r e  t o  be given the  benefit of all reasonable in- 
ferences which may be drawn from the evidence when determin- 
ing the  propriety of a motion for directed verdict granted against 
them, a mere possibility tha t  someone might have heard the  al- 
leged conversation is not enough. Tyer v. Leggett, 246 N.C. 638, 
99 S.E. 2d 779 (1957). For  this reason, the  directed verdicts were 
properly allowed on the  claims for relief based on slander per se. 
Because we agree with the  Court of Appeals tha t  a directed ver- 
dict was properly granted on this issue, we need not address 
plaintiffs' claims for punitive damages. 

[4] Plaintiffs further contend tha t  the  Court of Appeals erred in 
affirming the  trial court's grant  of defendant's motion for a 
directed verdict on plaintiffs' claim of intentional infliction of emo- 
tional distress. When considered in the light most favorable to  
plaintiffs, we find sufficient facts t o  support the  claim of both Mr. 
and Mrs. West. 

Defendant argues tha t  plaintiffs failed t o  show sufficient 
evidence t o  prove that  t he  s tore  manager's conduct was "extreme 
and outrageous." Further ,  defendant contends tha t  plaintiffs 
failed t o  show sufficient evidence that  defendant intended t o  in- 
flict such emotional distress. We find ample evidence t o  support 
the  claim. 

In Stanback v.  Stanback, 297 N.C. 181, 254 S.E. 2d 611 (19791, 
this Court held that  liability arises under the  to r t  of intentional 
infliction of emotional distress when a defendant's conduct ex- 
ceeds all bounds of decency tolerated by society and the  conduct 
causes mental distress of a very serious kind. We reaffirmed the  
vitality of this tor t  in Dickens v. Puryear, 302 N.C. 437, 276 S.E. 
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2d 325 (1981) and ad3pted the  Restatement 2d of Torts 5 46 defi- 
nition as follows: 

[olne who by extreme and outrageous conduct intentionally or  
recklessly causes severe emotional distress t o  another is sub- 
ject t o  liability for such emotional distress, and if bodily 
harm to  the  other results from it ,  for such bodily harm. 

Id. a t  447, 276 S.E. 2d a t  332 (citing Restatement 2d of Torts !j 46 
(1965) 1. 

The extreme and outrageous conduct of the  store manager is 
manifest. Judge Phillips, in his dissent on the  Court of Appeals, 
aptly wrote, 

[flew things a r e  more outrageous and more calculated to  in- 
flict emotional distress on innocent store customers that  have 
paid their good money for merchandise and have in hand a 
document t o  prove their purchase than for the  seller or his 
agent, disdaining t o  even examine their receipt, t o  repeatedly 
tell them in a loud voice in the presence of others that  they 
stole the  merchandise and would be arrested if they did not 
return it. 

West v. King's, 86 N.C. App. 485, 358 S.E. 2d 386 (Phillips, J., 
dissenting). 

Furthermore, Mr. West warned the  manager that  his wife 
was receiving out-patient t reatment  a t  a local hospital and could 
not withstand a confrontation such as  this. Notwithstanding this 
warning and Mr. West's offer of proof of purchase, the  store man- 
ager confronted Mrs. West as  soon as he saw her and made simi- 
lar accusations against her. Though neither physical injury nor 
foreseeability of injury is required for intentional infliction of 
emotional distress, Dickens v. Puryear, 302 N.C. 437, 276 S.E. 2d 
325, both of these factors go t o  the  outrageousness of the store 
manager's conduct. Finally, the  store manager's last remarks to  
the  Wests as  they left the store, a threat of prosecution in the  
future, left the  Wests under a continuing apprehension of prose- 
cution for a year after this incident. Both plaintiffs required 
medical t reatment  after the  incident and Mrs. West's previous 
condition was exacerbated as  a result of this sequence of events. 
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We find tha t  these factors together constitute sufficient evi- 
dence upon which a reasonable jury could have returned a verdict 
in favor of the  plaintiffs. His unrelenting attack, in t he  face of 
explanation, was both extreme and reckless under the  circum- 
stances. Since the  intentional element of this to r t  may be 
accomplished through reckless behavior, we find this evidence 
sufficient t o  sustain a prima facie case of intentional infliction of 
emotional distress for both plaintiffs and the  issue should have 
been sent  t o  t he  jury. For  tha t  reason, we reverse the  Court of 
Appeals on this point. 

For  t he  foregoing reasons, we reverse t he  decision of t he  
Court of Appeals insofar a s  i t  affirms the  trial court's directed 
verdict on the  issues of Mr. West's false imprisonment claim and 
the  claim of both plaintiffs for intentional infliction of emotional 
distress. We affirm the  Court of Appeals on the  claim of slander 
per se brought by both plaintiffs and on Mrs. West's claim for 
false imprisonment. This case is remanded t o  the  Court of Ap- 
peals for fur ther  remand to  the  trial court for fur ther  proceedings 
not inconsistent with this opinion. 

Affirmed in part,  reversed in part,  and remanded. 

ABDULATI BOLKHIR, GAL, OF AHMEI) BOLKHIR, MINOR v. NORTH 
CAROLINA STATE UNIVERSITY 

No. 329PA87 

(Filed 9 March 1988) 

1. Negligence 4 57.1- repair of screen door-use of glass panel-injury to child 
The Court of Appeals erred by reversing the Industrial Commission's 

award of damages to plaintiffs where defendant's employee replaced a screen 
panel in a storm door with a glass panel because children kept pushing out the 
screen panel. The Commission's findings established that defendant's employee 
had actual knowledge that plaintiffs children habitually opened the door in 
question by pushing forcefully on the middle panel, and it cannot be said as a 
matter of law that a reasonable person under these circumstances could not 
have foreseen that these children would continue to  engage in their habitual 
behavior once the screen was replaced with glass. 
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2. Parent and Child 1 5.1- medical expenses of child-father as guardian ad 
litem-parents' claim for medical expenses waived in favor of child 

The Industrial Commission erred in an action under the  S ta te  Tort  Claims 
Act by awarding medical expenses to  the  parents  of an injured child where the 
father  had participated in the  action a s  a guardian ad litem. By tha t  participa- 
tion, the  father  had waived his separate cause of action for his son's medical 
expenses in favor of the son. 

ON discretionary review pursuant to N.C.G.S. 5 7A-31 of a 
decision of the Court of Appeals reported a t  85 N.C. App. 521, 355 
S.E. 2d 786 (1987), which reversed a decision and order of the 
North Carolina Industrial Commission that awarded plaintiffs son 
damages under the Tort Claims Act. Heard in the Supreme Court 
8 February 1988. 

Michael E. Maune y for plaintiff, appellant. 

Lacy H. Thornburg, A t t o r n e y  General, b y  Randy  Meares, 
Assistant A t t o r n e y  General, and Meg Scot t  Phipps, Associate A t -  
torney General, for the State ,  appellee. 

WHICHARD, Justice. 

Plaintiffs son, Ahmed Bolkhir, was injured when he pushed 
out a glass panel in a storm door while attempting to enter an 
apartment rented from defendant, an institution of the State  of 
North Carolina. The Industrial Commission concluded that  defend- 
ant's employee was negligent in creating an unsafe condition by 
switching the door's screen panel with its glass panel when he 
knew or should have known that  children might push on the glass 
when opening the door. I t  thus awarded damages pursuant to the 
Tort Claims Act. 

On appeal, the Court of Appeals concluded that  there was no 
evidence of negligence. I t  accordingly reversed. Bolkhir v. N.C. 
Sta te  Univ., 85 N.C. App. 521, 355 S.E. 2d 786 (1987). We now hold 
that  it erred in doing so. 

In August 1982, plaintiff and his family resided in an apart- 
ment in the married student housing complex operated by defend- 
ant,  North Carolina State  University. Plaintiffs apartment had 
one entrance which was equipped with an exterior storm door 
consisting of three horizontal panels. The immovable lower panel 
was constructed of aluminum. At  the beginning of plaintiffs 
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tenancy, the  door had a middle panel made of wire mesh screen 
and an upper panel made of glass. During the year and a half 
prior to  the accident, plaintiffs children had frequently pushed on 
the  screen when opening the door, and thus defendant's mainte- 
nance staff had to  repair the  screen three or four times. The 
maintenance staff considered these repeated repairs to  be a prob- 
lem, so one of defendant's employees switched the middle screen 
panel with the upper glass panel. 

On 28 August 1982, three year old Ahmed was playing hide- 
and-seek with his four year old brother Wesam and a neighbor. 
Wesam and the neighbor entered plaintiffs apartment and locked 
Ahmed out. Ahmed knocked on the door and yelled for someone 
to  open it. As his mother approached the door, she saw Ahmed 
"come through the glass." The glass panel shattered, and Ahmed 
fell through the door. As a result of the fall, Ahmed suffered cuts 
on both wrists and his left foot. After two operations, Ahmed's 
left foot has a ten percent permanent partial disability. 

Plaintiff brought this action as  guardian ad litem for his in- 
jured son. Since the defendant is a s tate  institution, plaintiff 
brought the action before the Industrial Commission pursuant to  
the Tort Claims Act, N.C.G.S. 5 143-291 e t  seq.  The Commission 
concluded tha t  defendant's employee negligently created an un- 
safe condition by switching the screen panel with the glass panel. 
The Commission further concluded that  defendant's employee's 
actions were the proximate cause of Ahmed's injuries. After add- 
ing the  parents as  "necessary and proper" parties, the Commis- 
sion awarded the  parents $4,741.38 for Ahmed's medical expenses, 
and it awarded Ahmed $35,000.00 for pain and suffering, scarring, 
and permanent disability. 

Defendant appealed to  the Court of Appeals, which reversed 
the Commission's decision and order. The Court of Appeals held 
that  "the mere 'switching' of the panels in the door did not create 
an unsafe condition, and the findings made by the Commission do 
not support the ultimate finding and conclusion that  defendant 
was negligent in maintaining the leased premises." Bolkhir v. 
N.C. State Univ., 85 N.C. App. 521, 524, 355 S.E. 2d 786, 787. We 
granted plaintiffs petition for discretionary review. 

[I] A finding of fact by the Industrial Commission in a pro- 
ceeding under the Tort Claims Act is binding if there is any com- 
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petent evidence to support it. Barney v. Highway Comm., 282 
N.C. 278, 283-84,192 S.E. 2d 273, 277 (1972). Negligence is a mixed 
question of law and fact, and the reviewing court must determine 
whether the Commission's findings support its conclusions. Id. 

To recover under the Tort Claims Act, plaintiff must show 
that the injuries sustained by his son were the proximate result 
of a negligent act of a s ta te  employee acting within the  course 
and scope of his employment. N.C.G.S. 5 143-291 (1979 & Supp. 
1981); Davis v. Highway Commission, 271 N.C. 405, 408, 156 S.E. 
2d 685, 687 (1967). The parties stipulated that  the maintenance 
persons who repaired the door were s tate  employees acting 
within the course and scope of their employment. Thus, the al- 
leged negligence is the only disputed issue. Under the Act, negli- 
gence is determined by the same rules as  those applicable to 
private parties. MacFarlane v. Wildlife Resources Corn., 244 N.C. 
385, 387, 93 S.E. 2d 557, 559 (1956). 

The essence of negligence is behavior creating an unreasona- 
ble danger to others. W. Prosser, Handbook of the  L a w  of Torts  
Ej 31 (5th ed. 1984). To establish actionable negligence, plaintiff 
must show that: (1) defendant failed to exercise due care in the 
performance of some legal duty owed to plaintiff under the cir- 
cumstances; and (2) the negligent breach of such duty was the 
proximate cause of the injury. Hairston v. Alexander Tank & 
Equipment  Co., 310 N.C. 227, 232, 311 S.E. 2d 559, 564 (1984). 

With regard to the first element, a landlord has a duty to  ex- 
ercise due care in making repairs to leased premises.' Livingston 
v. h v e s t m e n t  Co., 219 N.C. 416, 422-23, 14 S.E. 2d 489, 492 (1941); 
Carson v. Clwinger,  23 N.C. App. 699, 701, 209 S.E. 2d 522, 524 
(1974). The standard of due care is always the conduct of a reason- 
ably prudent person under the circumstances. Watson  v. Stal- 
lings, 270 N.C. 187, 193, 154 S.E. 2d 308, 312 (1967). Although the 
standard remains constant, the proper degree of care varies with 
the circumstances. Id 

1. Under N.C.G.S. 9 42-42(a)(2), a landlord has a duty to  "[mlake all repairs and 
do whatever is necessary to put and keep the premises in a fit and habitable condi- 
tion." N.C.G.S. 5 42-42(a)(2) (1984). The Commission cited this statute after its con- 
clusion that defendant was negligent. This statute, however, does not alter the 
common law standard of ordinary and reasonable care. Brooks v. Francis, 57 N.C. 
App. 556, 559, 291 S.E. 2d 889, 891 (1982). 
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With regard to the second element, this Court has defined 
proximate cause as 

a cause which in natural and continuous sequence, unbroken 
by any new and independent cause, produced the plaintiffs 
injuries, and without which the injuries would not have oc- 
curred, and one from which a person of ordinary prudence 
could have reasonably foreseen that such a result, or conse- 
quences of a generally injurious nature, was probable under 
all the facts as they existed. 

Hairston v. Alexander Tank & Equipment Co., 310 N.C. at  233, 
311 S.E. 2d a t  565 (citations omitted). Foreseeability is thus a req- 
uisite of proximate cause. Id To establish foreseeability, the 
plaintiff must prove that defendant, in the exercise of reasonable 
care, might have foreseen that  its actions would cause some in- 
jury. Id at  234, 311 S.E. 2d at  565. The defendant must exercise 
"reasonable prevision" in order to avoid liability. Id The law does 
not require a defendant to anticipate events which are merely 
possible but only those which are reasonably foreseeable. Id 

Under the foregoing principles, as plaintiffs landlord, defend- 
ant had a duty to exercise due care in making repairs to the 
leased premises. The question thus becomes whether defendant, 
through its employees, acted as a reasonably prudent person 
would have under the circumstances. The pertinent circum- 
stances, as found by the Commission based on competent evi- 
dence, were as follows: 

The apartments in question were leased only to families with 
children. Plaintiffs children had repeatedly pushed out the screen 
in the middle panel of the door to his apartment. Defendant's 
employee replaced the screen in the middle panel with glass in an 
attempt to prevent further repetition of such acts. 

The Commission made further "findings" as follows: 

3. . . . It was foreseeable that many young children 
would be . . . in and out of the storm doors and around the 
middle panel of the storm door where they would look out 
and in and push against the door to open it if it did not 
fasten properly. 
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5. Defendant-landlord in the exercise of reasonable care 
had a duty to  recognize that  children have less discretion 
than adults and may be unmindful of dangers that  adults 
would recognize. 

12. Defendant's employee created an unsafe condition by 
switching the  panels in the  storm door. He knew or in the ex- 
ercise of ordinary care should have known that  a glass panel 
in the middle of the door would be unsafe for the same small 
children that  had been pushing the  screen panel out. Defend- 
ant's employees negligently created an unsafe condition, and 
such negligence was the  proximate cause of plaintiffs minor 
child's injury. 

The Commission concluded that  "defendant's employee . . . 
negligently failed t o  exercise due care in repairing the  storm door 
. . . in switching the  glass and screen panels . . . when he knew 
or in the exercise of reasonable care should have known that  a 
glass panel in the  middle of the door would be dangerous for the 
same small children that  had been pushing out the previous 
screen panel." 

We hold that  the Commission could find and conclude that  
the replacement of the screen panel with glass by defendant's 
employee was not reasonably prudent conduct under the cir- 
cumstances presented. The findings establish that defendant's 
employee had actual knowledge that  plaintiffs children habitually 
opened the door in question by pushing forcefully on the middle 
panel. We cannot say as a matter of law that  a reasonable person 
under these circumstances could not have foreseen that  these 
children would continue to  engage in their habitual behavior once 
the screen was replaced with glass, and that  a glass panel where 
the children customarily applied force would create a potentially 
dangerous situation for them. A person exercising "reasonable 
prevision" might well have foreseen that  a child of tender years 
would not alter a long-standing habit merely because a screen 
panel was replaced with glass, and that  force applied by the child 
to glass could shatter the glass and cause serious injury to  the 
child. 
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The application of particular facts t o  t he  reasonableness 
standard is almost always a question of fact, not of law. Hulcher 
Bros. v. N.C. Dept .  of Transportation, 76 N.C. App. 342, 343, 332 
S.E. 2d 744, 745 (1985). "Only when the  facts a r e  such that  
reasonable minds can reach but one conclusion does the question 
become one of law." Id. (citing Patton v. Southern Railway Co., 82 
F. 979 (4th Cir. 1897) and Brown v. Durham, 141 N.C. 249, 53 S.E. 
513 (1906) 1. On the  facts here, reasonable minds could differ. The 
question of whether defendant, through its employee, acted as  a 
reasonably prudent person would act under the  circumstances 
thus was properly for the  factfinder, and the  Court of Appeals 
erred in reversing t he  factfinder's resolution of the  question in 
favor of the  plaintiff. 

The Court of Appeals based its holding denying compensa- 
tion on Cagle v. Robert  Hall Clothes and Beaty  v. Robert  Hall 
Clothes, 9 N.C. App. 243, 175 S.E. 2d 703 (19701, which it found 
"indistinguishable" from the  present case. Bolkhir v. N.C. Sta te  
Univ., 85 N.C. App. a t  523, 355 S.E. 2d a t  787. In Cagle, a five 
year old child was injured when he fell through a glass door while 
attempting t o  leave defendant's store. The court there upheld a 
directed verdict for defendant on the  ground that  there was no 
evidence tha t  defendant failed t o  exercise due care. Cagle, 9 N.C. 
App. a t  245, 175 S.E. 2d a t  704. The crucial distinction between 
the present case and Cagle is tha t  in Cagle there was no evidence 
of prior incidents of children pushing on the  door with such force 
as  t o  cause breakage. The evidence here, by contrast,  fully sup- 
ported t he  findings regarding such prior incidents, and the fact- 
finder could conclude from this evidence that  the  incident in 
question, and the  resulting injury, were foreseeable. 

[2] Plaintiff also contends tha t  t he  Commission erred by award- 
ing the  medical expenses t o  him and his wife rather  than t o  his 
injured son. Plaintiff brought this action as  guardian ad litem for 
his son. I t  was in that  capacity tha t  he sought recovery of his 
son's medical expenses. He did not request tha t  these expenses 
be paid t o  himself or t o  himself and his wife. Nevertheless, acting 
on her own motion, the  Deputy Commissioner added the  parents 
as  "necessary and proper" parties and awarded them $4,741.38 for 
the son's medical expenses. The full Commission adopted her 
order without modification. Since the  Court of Appeals held that  
defendant was not negligent, i t  did not address this issue. 



N.C.] IN THE SUPREME COURT 713 

Bolkhir v. N.C. State Univ. 

When an unemancipated minor is injured by the negligence 
of another, two claims may arise. The minor has a claim for his or 
her losses, and the parent has a claim for the loss of the child's 
services during minority and the medical expenses reasonably 
necessary for treatment of the minor's injuries. Flippin v. Jarrell, 
301 N.C. 108, 120, 270 S.E. 2d 482, 490 (1980); Shipp v. Stage 
Lines, 192 N.C. 475, 479, 135 S.E. 339, 341 (1926). Thus, prior to 
commencing this action, plaintiff had a separate cause of action 
for his son's medical expenses. However, a father waives this 
right by participating as  guardian ad litem in a trial in which the 
minor is awarded medical expenses. See  Doss v. Sewell, 257 N.C. 
404, 410, 125 S.E. 2d 899, 903 (1962); Pascal v. Transit Co. and 
Lambert  v. Transit Co., 229 N.C. 435, 441-42, 50 S.E. 2d 534, 
538-39 (1948). By this waiver, the father t reats  the minor as eman- 
cipated for the purpose of recovering the medical expenses, and 
the minor may recover all the damages flowing from the injury. 
Shields v. McKay, 241 N.C. 37, 84 S.E. 2d 286 (1954). 

Defendant does not respond to  this contention, and "[ilt is im- 
material to  [it] whether the infant or the parent asserts the 
claim." Doss v. Sewell, 257 N.C. a t  410, 125 S.E. 2d a t  903. Pur-  
suant to the foregoing authorities, we hold that  the parents have 
waived their claim for medical expenses in favor of their son. Ac- 
cordingly, the Commission erred by awarding the medical ex- 
penses to the parents. On remand the Commission is instructed to 
modify its order to award the $4,741.38 in medical expenses to 
plaintiffs injured son. 

For the foregoing reasons, the decision of the Court of Ap- 
peals is reversed. The cause is remanded to  that  court for further 
remand to the Industrial Commission for reinstatement of its 
decision and order, subject to the modification set  forth above. 

Reversed and remanded. 
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STATE OF NORTH CAROLINA v. DONNIE MICHAEL JORDAN 

No. 384A87 

(Filed 9 March 1988) 

1. Rape and Allied Offenses 1 5- first degree sexual offense-sufficiency of evi- 
dence 

The State's evidence was sufficient to  support defendant's conviction of a 
first degree sexual offense where the victim testified without contradiction 
that  defendant held a knife against her throat and forced her to perform fella- 
tio on him; the car described by the victim as  belonging to her assailant was 
the car owned by defendant a t  the time of the offense; the victim's description 
of her assailant substantially matched that of defendant; and most of the vic- 
tim's testimony was substantially corroborated by other witnesses. Evidence 
that  the victim waited for some months before reporting defendant's identity 
to  the authorities after she observed his automobile license number, that she 
was unable to recognize defendant during a later hitchhiking incident until 
after she was inside defendant's car, and that  she gave conflicting statements 
of events occurring prior to the sexual ~ ~ s s a u l t  goes only to  the issues of 
credibility and weight to be given to the evidence and does not show that the 
State's evidence is inherently incredible. 

2. Rape and Allied Offenses 8 6.1- first degree sexual offense-refusal to in- 
struct on crime against nature 

The trial court in a first degree sexual offense case did not er r  in refusing 
to  instruct the jury on crime against nature as a lesser included offense since 
(1) crime against nature is not a lesser included offense of a sexual offense in 
the first or second degree, and (2) there was no evidence from which the jury 
could have found that  the victim consented to  the sexual act so as  to support 
an instruction on crime against nature. 

APPEAL of right by defendant, pursuant t o  N.C.G.S. 
5 7A-27(a), from a judgment imposing a sentence of life imprison- 
ment entered by Griffin, J, a t  the 16 February 1987 Criminal 
Session of Superior Court, NEW HANOVER County, upon a jury 
verdict of guilty of first degree sexual offense. Heard in the 
Supreme Court 8 February 1988. 

Lacy H. Thornburg, At torney General, by  Marilyn R. Mudge, 
Assistant At torney General, for the State. 

James W. Lea, 111, for defendant-appellant. 

FRYE, Justice. 

Defendant contends on this appeal that  the evidence was in- 
sufficient to  support the verdict and that  the trial court erred in 
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failing t o  instruct t he  jury that  crime against nature is a lesser in- 
cluded offense of first degree sexual offense. We find no error.  

Defendant was indicted on 15 September 1986 for first 
degree sexual offense of a female. He was tried a t  the 16 
February 1987 Criminal Session of Superior Court, New Hanover 
County. 

A t  trial, the  victim testified tha t  on 27 November 1982 her 
car broke down in front of a convenience store in Wilmington, 
North Carolina. Subsequently, she accepted a ride with defendant 
a f te r  he offered t o  drive her t o  Carolina Beach, North Carolina, 
where the  victim worked. However, upon arriving in Carolina 
Beach, defendant refused the  victim's requests t o  let her out of 
the  car. The victim testified further tha t  defendant then drove to  
a secluded area a t  Fort  Fisher, North Carolina, stopped the car, 
got out, and proceeded t o  urinate. While defendant was outside 
the car, the victim attempted to  escape but was unable to do so 
because the  door on the passenger's side could be opened only 
from the  outside. Upon returning to the car, defendant reached 
around the victim, grabbed a knife, held the  knife t o  the  victim's 
throat,  and ordered her t o  disrobe. Defendant then forced the vic- 
tim to perform fellatio on him. Shortly thereafter,  defendant 
drove the victim back to Carolina Beach t o  an area a few blocks 
from her place of employment. Defendant got out of the car, went 
to  the passenger's side, and opened the  door. After the victim got 
out of the car, defendant backed the  car up and drove away. Upon 
her arrival a t  work, the victim contacted the police and reported 
the incident. 

Approximately three months later, the  victim saw defendant 
when he picked up a friend of the victim's who was hitchhiking to 
Wilmington. After the victim got into defendant's car with her 
friend, she recognized defendant as being the man who had sex- 
ually assaulted her. The victim testified that  she remained quiet 
while in defendant's car out of fear for her and her friend's safe- 
ty. However, after departing from the car, as defendant was driv- 
ing away, the victim mentally recorded defendant's license plate 
number. The victim then attempted t o  contact the  police officer 
investigating the  sexual offense incident, but was unable to  do so. 

The victim next saw defendant on 6 June  1986, when he 
entered her place of employment. Upon seeing the  victim, defend- 
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ant  left the establishment. The victim then contacted the police, 
described defendant to them, and a t  this point gave the police 
defendant's license plate number. Defendant was subsequently ar- 
rested on 28 June  1986 and charged with one count of first degree 
sexual offense. 

Also testifying a t  trial was the police officer who originally 
investigated the incident. Officer Hines testified that  the victim 
told him that  on the night of the incident she had been hitchhik- 
ing when defendant stopped and offered her a ride. The officer 
testified further that  the victim told him that,  prior to the sexual 
assault, she and defendant stopped for a couple of drinks and 
stopped also to get some gas. 

Further  evidence a t  trial showed that  on the date of the of- 
fense defendant owned a car, fitting the description given by the 
victim. Subsequent owners of the car stated, in an affidavit, that 
upon purchasing the car the door on the passenger's side could be 
opened only from the outside. 

Aside from the discrepancy in relating the events preceding 
the sexual assault, the victim's initial report to the police substan- 
tially corresponded to her later pretrial statement and to  her tes- 
timony a t  trial. During her testimony at  trial, however, the victim 
denied telling Officer Hines that  she had been hitchhiking on the 
night in question, and, in fact, stated that she never gave a state- 
ment t o  this officer. The jury found defendant guilty of first 
degree sexual offense pursuant t o  N.C.G.S. 5 14-27.4(a)(2)a. 

[I] Defendant contends first that  the evidence was insufficient 
to support the verdict of first degree sexual offense. He argues 
that  the particular facts of this case show that  the evidence is in- 
herently incredible, thus a reasonable jury would not have found 
that  the offense occurred as claimed by the victim. 

A t  the outset, we note that  defendant did not make a motion 
to dismiss for insufficiency of the evidence pursuant t o  N.C.G.S. 
5 15A-1227 nor did he make a motion for nonsuit pursuant t o  
N.C.G.S. 5 15-173. Although N.C.G.S. 5 15A-l446(d)(5) allows a de- 
fendant t o  appeal on insufficiency of evidence grounds, notwith- 
standing the fact that  no objection, exception or  motion was made 
a t  trial, this Court has held that  this statute is negated by N.C.R. 
App. P. 10(b)(3), which states that  a defendant "may not assign as 
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error  the  insufficiency of t he  evidence t o  prove the  crime charged 
unless he moves t o  dismiss t he  action, or  for judgment as  in case 
of nonsuit a t  trial." See  S ta te  v. Stocks,  319 N.C. 437, 355 S.E. 2d 
492 (1987). However, as  in Stocks,  we have reviewed the  evidence 
in our discretion, and we conclude that  i t  sufficed t o  take the  case 
to  the jury and t o  support the  jury verdict. 

Evidence is sufficient t o  support a conviction if there is sub- 
stantial evidence of every element of the  crime. Sta te  v. Bates, 
309 N.C. 528, 308 S.E. 2d 258 (1983). Substantial evidence "must 
be existing and real," and is "such relevant evidence as  a 
reasonable mind might accept as  adequate to  support a conclu- 
sion." Sta te  v. Erwin,  304 N.C. 93, 98, 282 S.E. 2d 439, 443 (1981). 
To defeat a motion t o  dismiss on insufficiency of the evidence, 
there must be substantial evidence t o  establish each essential ele- 
ment of the  crime charged and that  defendant was the  perpetra- 
tor  of the  crime. Sta te  v. Young, 312 N.C. 669, 325 S.E. 2d 181 
(1985). For this purpose, all evidence favorable t o  the  State  is 
taken as  t rue  and conflicts and discrepancies a re  resolved in favor 
of the State.  See  S ta te  v. Earnhardt,  307 N.C. 62, 296 S.E. 2d 649 
(1982). 

The crux of defendant's argument concerns what defendant 
contends is the  implausibility of the  victim's testimony. Defendant 
contends the  victim's testimony was unreliable because she 
waited an inordinate amount of time before reporting defendant's 
identity t o  the  authorities after she observed his automobile 
license number; she was unable to  recognize defendant during the  
hitchhiking incident until after she was inside defendant's car; 
and she gave conflicting statements of events occurring prior to  
the  sexual assault. 

What defendant argues as the  basis for insufficient evidence 
in fact goes t o  the  issues of credibility and weight to  be given to 
the  evidence. These a re  matters  solely within the  province of the  
jury. Sta te  v. Orr, 260 N.C. 177, 132 S.E. 2d 334 (1963). Only when 
the  testimony is inherently incredible will this Court find the 
evidence insufficient to  support a jury verdict. Sta te  v. Miller, 
270 N.C. 726, 154 S.E. 2d 902 (1967) (insufficient evidence when 
sole identity made by eyewitness, standing 263 feet from defend- 
ant,  who was a stranger t o  eyewitness). In the  present case we do 
not find t he  victim's testimony inherently incredible. 
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We must determine, therefore, whether there is sufficient 
evidence to  establish each essential element of the offense 
charged and defendant's identity a s  the  perpetrator. S ta te  v. 
Young, 312 N.C. 669, 325 S.E. 2d 181. Here, t o  support the convic- 
tion for first degree sexual offense, the State  must prove that  de- 
fendant engaged in a sexual act with the  victim, by force and 
against the  will of the victim, during which a dangerous weapon 
was employed or displayed. N.C.G.S. 5 14-27.4(a)(2)a (1986). 

In the  present case, the victim testified, without contradic- 
tion, that  defendant held a knife against her throat and forced her 
t o  perform fellatio on him. While defendant argues that  the sole 
evidence was the victim's testimony and contends that  this was 
insufficient in light of the fact that  the victim showed no physical 
injury, the  record reveals otherwise: The car described by the vic- 
tim as  belonging to her assailant was the  same car owned by de- 
fendant a t  the time of the offense; the victim's description of her 
assailant substantially matched that  of defendant; and most of the 
victim's testimony was substantially corroborated by other 
witnesses. Under these circumstances, we hold that  there was 
sufficient evidence to  support the jury finding that  defendant was 
guilty of first degree sexual offense. See Sta te  v. Griffin, 319 N.C. 
429, 355 S.E. 2d 474 (1987). 

[2] Defendant next contends that  the trial court erred in its 
refusal t o  instruct the jury that  the offense of crime against 
nature is a lesser included offense of first degree sexual offense. 
We disagree. Crime against nature is not a lesser included offense 
of a sexual offense in the first or second degree. See State  v. 
Warren, 309 N.C. 224, 306 S.E. 2d 446 (1983). 

In S ta te  v. Weaver, 306 N.C. 629, 635, 295 S.E. 2d 375, 378 
(1982), we held that the determination of when a lesser offense is 
encompassed in the greater offense is "made on a definitional, not 
a factual basis." Defendant asks this Court to abandon the defini- 
tional approach and, instead, look a t  the evidence in each case to 
determine whether a lesser offense is encompassed in the greater 
offense. Were this approach adopted, contends defendant, the 
evidence in the present case would support the charge of the 
lesser offense of crime against nature. 

Even if we were to abandon the definitional approach, as  
urged by defendant, it would not help him in this case. A trial 
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court has no duty t o  instruct on a lesser offense when there is no 
evidence "from which the  jury could reasonably find that  the de- 
fendant committed the lesser offense." State w. Bagley, 321 N.C. 
201, 210, 362 S.E. 2d 244, 249 (1987). Here, all the evidence tended 
to  show that  defendant committed the  sexual act on the victim by 
force and against her will. Although defendant argues that  the 
jury could have believed that  the  sexual act was committed but 
with the consent of the victim, the  mere possibility that  the jury 
might believe part  but not all of a victim's testimony is insuffi- 
cient t o  require an instruction on a lesser included offense. State 
w. Kennedy, 320 N.C. 20, 357 S.E. 2d 359 (1987). There was no 
evidence from which the jury could have found that  the victim 
consented t o  the  sexual act, therefore, the trial court did not e r r  
in refusing to  submit a crime against nature charge to  the jury. 

In addition to  the brief and oral argument submitted on de- 
fendant's behalf by his attorney, defendant filed a pro se sup- 
plemental brief in which he alleges ineffective assistance of 
counsel a t  trial and on appeal. We do not address the  issues 
raised in this supplemental brief, since defendant's ineffective as- 
sistance of counsel claims are not developed on the  record and are 
more properly addressed by a Motion for Appropriate Relief. 

We find no error  in defendant's trial. 

No error.  

STATE OF NORTH CAROLINA v. JOHN FRANCIS HOGAN, I11 

No. 165A87 

(Filed 9 March 1988) 

1. Criminal Law g 128.2- evidence of prior charge against defendant-mistrial 
not required 

The trial court in a felony murder case did not e r r  in denying defendant's 
motion for a mistrial when a detective testified that  he had gotten information 
about an unspecified previous charge against defendant in Maryland, although 
such testimony was improper under N.C.G.S. § 8C-I, Rule 404(b), where the  
trial court sustained defendant's objection and instructed the  jury to  disregard 
the  incompetent evidence, and where the  evidence could not have resulted in 



720 IN THE SUPREME COURT [321 

State v. Hogan 

substantial and irreparable prejudice to  defendant's case in light of his confes- 
sion and the corroborating evidence that supported it. N.C.G.S. s 15A-1061. 

2. Criminal Law @ 102.6- prosecutor's jury argument-no appeal to base deci- 
sion on community sentiment 

The prosecutor's jury argument in this first degree murder case did not 
improperly appeal to the jury to decide the case based on community senti- 
ment but appears to  urge that  cases should be decided on the evidence and the 
rule of law rather than on the sympathies of juries. Therefore, the trial court 
did not abuse its discretion in allowing such argument. 

APPEAL of right pursuant to  N.C.G.S. 5 7A-27(a) (1986) from a 
judgment of life imprisonment entered by Tillery, J., a t  the 3 No- 
vember 1986 Criminal Session of Superior Court, NEW HANOVER 
County. Heard in the Supreme Court 8 February 1988. 

Lacy H. Thornburg, At torney General, by Edwin M. Speas, 
Jr., Special Deputy Attorney General, and Thomas J. Ziko, Asso- 
ciate At torney General, for the State. 

Robin E.  Hudson for defendant-appellant. 

WHICHARD, Justice. 

Defendant was convicted of first degree murder and armed 
robbery. Because the armed robbery was the predicate felony for 
the  first degree murder conviction on the basis of felony murder, 
the  trial court arrested judgment on the armed robbery convic- 
tion. Defendant appeals from a judgment imposing a sentence of 
life imprisonment on the murder conviction. We find no error.  

Victor Hough, the victim, was the night manager a t  a gas sta- 
tion in Wilmington. Defendant worked the day shift a t  the station 
as  a mechanic. On the morning of 16 November 1985 an employee 
of the station found Hough's dead body across a chair in the sta- 
tion's back office. There were seven gunshot wounds in Hough's 
head, two of which were probably made a t  point-blank range. 
Seven .22 caliber casings were beside the body. Approximately 
$1,500-2,000 was missing from the  station. 

Defendant continued to  work a t  the  station until i t  closed on 
19 February 1986. Sometime before 12 May 1986, he was arrested 
in Florida. While in custody, defendant confessed that  he had 
killed Hough. He was returned to  Wilmington, and in the next 
few days he again admitted t o  the  killing. He stated the following: 
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He was addicted to cocaine and had been stealing from the 
station to  support his habit. On the day of the crime, he had taken 
some drugs in his home and was "high." His wife, who also 
worked a t  the station, was upset when she discovered that  he had 
used all the drugs in their home. She told defendant that  there 
was about $2,000 a t  the station, and she suggested that  they rob 
the station to  get  money to  buy cocaine. 

Defendant's wife drove him to  the  station. He found Hough in 
the back office and demanded money from him. After a short con- 
versation Hough grabbed for the  .22 caliber rifle defendant was 
carrying, and the rifle went off. Defendant claimed that  the rifle 
was an automatic "and it just keeps shooting" when you pull the 
trigger down. Defendant stated that  he then grabbed the  money 
and returned t o  the  car. 

Defendant and his wife subsequently drove to  a fishing hole 
where they threw into the water the rifle, the clothes defendant 
had worn, and $300 in bills with blood on them. When police of- 
ficers searched the fishing hole, they found two boots and a .22 
caliber rifle. An S.B.I. agent, who qualified as  an expert in 
firearms and tool mark identification, testified that  the seven car- 
tridge casings found a t  the crime scene had been fired from the  
rifle that  was recovered from the water. The bullets removed 
from the  victim's body were so deformed that  the expert was 
unable to  determine whether they were fired from this rifle. He 
testified that  although the next round was chambered automati- 
cally every time the trigger was pulled, the trigger had to be 
squeezed anew each time in order to  fire the newly loaded round. 

The jury considered possible verdicts of first degree murder 
"[oln the basis of malice, premeditation and deliberation," first 
degree murder "[ulnder the first degree felony murder rule," and 
second degree murder. It  returned a verdict of guilty of first 
degree murder under the felony murder rule. Following a capital 
sentencing hearing, the jury found as  an aggravating cir- 
cumstance that  the murder was committed for pecuniary gain. 
N.C.G.S. 5 15A-2000(e)(6) (1983). I t  found as mitigating cir- 
cumstances that  (1) the murder was committed while defendant 
was under the  influence of mental or emotional disturbance, and 
(2) the  capacity of defendant to  appreciate the criminality of his 
conduct or to  conform his conduct to  the requirements of the law 
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was impaired. N.C.G.S. 5 15A-2000(f)(2), (6) (1983). I t  then found 
that  the aggravating circumstance was not sufficiently substan- 
tial, when considered with the mitigating circumstances, t o  call 
for the imposition of the death penalty. I t  recommended a 
sentence of life imprisonment, and judgment was entered accord- 
ingly. 

[1] Tony Richardson, a detective with the Wilmington Police De- 
partment, investigated the Hough murder. During the investiga- 
tion he flew to Pensacola, Florida to  meet with defendant. During 
his testimony for the State, Richardson stated, in response to a 
question on direct examination a s  to what he had said to defend- 
ant on that  occasion: 

Well[,] basically I told him I had been doing a lot of leg work 
on the case. I had been up to his former residence . . . and 
gatherled] some .22 cases that  I was going to send to the lab 
to  be compared with the  ones we found a t  the crime scene. I 
told him that I had gotten some information from Maryland 
about where he had previously been charged in Maryland 

(Emphasis supplied.) Defense counsel immediately objected. The 
trial court sustained the  objection "as to any previous charge" 
and instructed the jury not to consider it. Defense counsel then 
moved for a mistrial, which was denied. He renewed the motion 
a t  the end of the State's evidence, and it was again denied. De- 
fendant assigns error t o  the denial of this motion. 

A trial court "must declare a mistrial upon the defendant's 
motion if there occurs during the trial an error or  legal defect in 
the  proceedings . . . resulting in substantial and irreparable prej- 
udice to the defendant's case." N.C.G.S. 5 15A-1061 (1983). 

I t  is well settled that  the decision of whether to grant a 
mistrial rests  in the sound discretion of the trial judge and 
will not be disturbed on appeal absent a showing of an abuse 
of discretion. . . . [A] trial court may be reversed for an 
abuse of discretion only upon a showing that  its ruling was so 
arbitrary that it could not have been the result of a reasoned 
decision. 

State v. Barts, 316 N.C. 666, 682, 343 S.E. 2d 828, 839 (1986) (cita- 
tions omitted). "Where a trial court sustains an objection to in- 
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competent evidence and instructs the jury to  disregard it, the re- 
fusal to  grant a mistrial based on the introduction of the evidence 
will ordinarily not constitute an abuse of discretion." Id. a t  684, 
343 S.E. 2d a t  840. 

Here, the trial court sustained defendant's objection and in- 
structed the jury t o  disregard the incompetent evidence. There 
was no indication as to  the nature of the charge against defendant 
in Maryland or as to  whether he had been convicted of it. Defend- 
ant's confession, together with the corroborating evidence pro- 
duced by the officers' investigation of the fishing hole into which 
he stated that  he had thrown the rifle and other incriminating 
evidence, made out a substantial case for his guilt. Under these 
circumstances, Detective Richardson's statement about an unspe- 
cific previous charge against defendant in Maryland, while im- 
proper under N.C.G.S. fj 8C-1, Rule 404(b), could not have resulted 
in "substantial and irreparable prejudice to  the defendant's case." 
N.C.G.S. 5 15A-1061 (1983). We thus find no abuse of discretion in 
the denial of defendant's motion for mistrial. 

(21 Defendant further contends that  the trial court erred in over- 
ruling his objection to the following portion of the District At- 
torney's closing argument: 

This is serious business. This is cold blooded, premedi- 
tated, deliberate murder and even though you as the jury 
have the power to go out of this courtroom and to deliberate 
and to  come back in here with a verdict of something less 
than that  [ i e . ,  first degree murder], you ought not to  do it. 
You ought not to  do it based on this evidence, because in the 
future there are going to be other people tried in this county 
for first degree murder and if you let sympathy or passion or 
whatever stand in the place of evidence, in place of the truth, 
then we won't know how to administer the rule of law, the 
law in that  red book. I t  won't have any meaning whatsoever. 
The faith [sic] of future people charged with first degree 
murder will be based on what jurors they had and how sym- 
path[et]ic they are; whether or not they like the looks of the 
defendant or not; whether or not the lawyers made fancy 
arguments. That is not why I am here. I told you when I 
picked you as  jurors, I am not here-it is not my duty to get 
up here and convince you by smart  argument. That is not my 
job and if that  was my job I wouldn't have this job. 
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He argues that  t he  prosecutor was improperly appealing t o  the 
jury to  decide the  case based on community sentiment rather  
than on the  evidence presented. See State v .  Scott, 314 N.C. 309, 
333 S.E. 2d 296 (1985) (argument that  "there's a lot of public senti- 
ment . . . against driving and drinking, causing accidents on the  
highway" improper because it went outside the  record and ap- 
pealed t o  the  jury t o  convict t he  defendant because impaired 
drivers had caused other accidents, and because it could only be 
construed a s  an appeal to  convict based on community demands). 

Counsel a re  allowed wide latitude in arguments to  the  jury. 
State v .  Miller, 315 N.C. 773, 780, 340 S.E. 2d 290, 294 (1986). The 
determination of whether this privilege has been abused rests  
within the  sound discretion of t he  trial court, and absent such 
gross impropriety in the  argument as  would be likely t o  influence 
the jury's verdict, this Court will not disturb the  trial court's 
discretionary ruling. Id. 

The District Attorney here specifically advocated a decision 
based on the  evidence; he stated that  "based on this evidence," 
i e . ,  the  evidence presented in the  case, the  jury should not return 
a verdict of less than guilty of first degree murder. (Emphasis 
supplied.) He specifically asked the  jury not t o  allow "sympathy 
or passion or  whatever [to] stand in the place of evidence." (Em- 
phasis supplied.) In context, t he  argument appears to  urge that  
cases should be decided on the  evidence and the  rule of law 
rather  than on the  sympathies of jurors. We thus find no gross 
impropriety in the  argument that  would warrant a holding tha t  
the  trial court abused i ts  discretion in allowing it. 

Further ,  in light of defendant's confession and the  cor- 
roborating evidence tha t  supported it, we consider i t  highly 
unlikely that  the  argument influenced the  jury's verdict. This 
assignment of error  is therefore overruled. 

We find tha t  defendant had a fair trial, free from prejudicial 
error. 

No error.  
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STATE OF NORTH CAROLINA v. STEVEN DALTON WHEELER 

No. 281PA87 

(Filed 9 March 1988) 

Homicide 8 21.6; Weapons and Firearms 8 3-  felony murder-discharging a fire- 
arm into occupied vehicle-evidence sufficient 

In a prosecution for first degree murder under the  felony murder rule 
based on discharging a firearm into an occupied vehicle, the trial court did not 
e r r  by denying defendant's motion to  dismiss a t  the close of all the evidence 
where there was evidence that  defendant intentionally fired into the vehicle in 
that  a rational t r ier  of fact could conclude from evidence tha t  defendant inten- 
tionally fired a t  the  vehicle that  he intended to fire into the vehicle; 
defendant's s tatement that  he did not intend to shoot into the  vehicle was con- 
tradicted by the  evidence tha t  he fired the  pistol a t  the  vehicle and his s tate-  
ment does not entitle him to  have the case dismissed; the intentional firing 
into a vehicle which the defendant knows to be occupied supports a finding 
that  the act was done in reckless disregard of the rights and safety of others; 
and the fact that  only one of the thirteen or fourteen bullets defendant Sired 
entered the vehicle and defendant's s tatement that  he did not intend to fire 
into the  vehicle went to the  strength of the  evidence. I t  can also be argued 
tha t  if thirteen or fourteen shots a re  fired in the  direction of a vehicle that  a 
reasonable man could conclude that  one of them is likely to enter  the vehicle. 

ON writ of certiorari to review an order entered by Hight, J., 
a t  the 19 December 1986 session of Superior Court, VANCE Coun- 
ty, denying defendant's motion for appropriate relief from a judg- 
ment imposing a life sentence a t  the 28 October 1985 Criminal 
Session of Superior Court, FRANKLIN County. Heard in the 
Supreme Court 9 February 1988. 

Defendant was tried for first degree murder. The evidence 
tended to show that  defendant was the manager of the Blues Bar. 
The victim, John Steven Dement, and his friend, Brent Julien, 
had been barred from the Blues Bar because they had engaged in 
a fight in the bar. On the day in question, Mr. Dement and Mr. 
Julien were a t  the bar. Defendant asked them to  leave. 

Mr. Dement and Mr. Julien left the bar and the defendant fol- 
lowed them. Mr. Dement, Mr. Julien and Deborah Sumner en- 
tered a pickup truck. The truck was moved toward the highway 
where it was stopped. Someone inside the truck fired two shots 
toward the group of people standing outside the bar. Defendant 
then fired thirteen or fourteen shots from a nine millimeter pistol 
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in the  direction of the  truck. Defendant testified that  he did not 
intend to  hit the truck. A bullet hit Mr. Dement in the back of the 
head and killed him. The truck pulled away. Mr. Julien and Ms. 
Sumner stopped Officer John Martin of the Wake Forest Police 
Department and told him what happened. Officer Martin con- 
tacted the Wake County Sheriffs Department. Deputy Ken Duck- 
worth and Captain F. L. Benson went to the Blues Bar, where 
defendant told them he had fired either "back over" the truck or 
"in their direction" but knew he did not hit it because he was a 
good shot. 

The jury found defendant guilty of first degree murder. The 
court sentenced him to  life imprisonment. Six weeks later, the su- 
perior court denied defendant's motion for appropriate relief. On 
22 July 1987 this Court allowed defendant's petition for writ of 
certiorari. 

Lacy H. Thornburg, At torney General, by  Doris J. Holton, 
Assistant At torney General, for the State. 

Davis, Sturges & Tomlinson, by Charles M. Davis and Ar-  
thur Vann, for defendant appellant. 

WEBB, Justice. 

In his first assignment of error, defendant contends the trial 
court erred in denying his motion to dismiss a t  the close of all the 
evidence. Defendant was convicted of first degree murder under 
the felony murder rule, based on the felony of discharging a fire- 
arm into an occupied vehicle. Defendant argues that  there was in- 
sufficient evidence to  convict him of first degree murder because 
there  was insufficient evidence t o  convict him of the  underlying 
felony of discharging a firearm into an occupied vehicle. N.C.G.S. 
5 14-34.1 provides, in pertinent part: 

Any person who willfully or  wantonly discharges or at- 
tempts t o  discharge: 

(2) A firearm into any . . . vehicle . . . while it is occu- 
pied is guilty of a Class H felony. 

The felony murder rule, based on the underlying felony of firing 
into an occupied building or vehicle, has been interpreted in State 
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v. Wall, 304 N.C. 609, 286 S.E. 2d 68 (1982); State v. Swift, 290 
N.C. 383, 226 S.E. 2d 652 (1976); and State v. Williams, 284 N.C. 
67, 199 S.E. 2d 409 (1973). These cases hold tha t  a person has com- 
mitted the  felony of firing into an occupied vehicle under N.C.G.S. 
5 14-34.1, which will support a conviction of felony murder under 
N.C.G.S. 5 14-17, "if he intentionally, without legal justification or  
excuse, discharges a firearm into an occupied [vehicle] with 
knowledge tha t  t he  [vehicle] is then occupied by one or more per- 
sons or when he has reasonable grounds t o  believe tha t  the  [ve- 
hicle] might be occupied by one or  more persons." Williams, 284 
N.C. a t  73, 199 S.E. 2d a t  412. 

The defendant contends the  case should have been dismissed 
a t  the  close of all the  evidence because a rational t r ier  of fact 
could not have found beyond a reasonable doubt tha t  t he  defend- 
ant  intentionally fired into t he  vehicle. See Jackson v. Virginia, 
443 U S .  307, 61 L.Ed. 2d 560 (1979); State v. Thompson, 306 N.C. 
526, 294 S.E. 2d 314 (1982); and State v. Jones, 303 N.C. 500, 279 
S.E. 2d 835 (1981). This case is similar to  Wall. The evidence in 
that  case was tha t  the  defendant fired th ree  shots a t  a vehicle 
which was leaving the premises of a convenience store. Two of 
the shots entered the  vehicle and one of them struck the  driver in 
the  head, causing his death. In upholding the charge of the  superi- 
or  court as  t o  t he  proof of intent this Court said, "It is an 
inherently incredible proposition that  defendant could have inten- 
tionally fired a shot 'at' t he  fleeing Volkswagen without intending 
that  t he  bullet go 'into' t he  vehicle." Wall, 304 N.C. a t  617, 286 
S.E. 2d a t  73. In this case, we hold any rational t r ier  of fact could 
find the  defendant intended t o  fire into the  vehicle from the  evi- 
dence tha t  t he  defendant pointed t he  pistol toward the  vehicle 
and fired the  pistol so tha t  a bullet went into t he  vehicle. 

The defendant argues tha t  by allowing a jury t o  find that  the  
defendant intentionally fired into a vehicle from evidence he fired 
a t  the  vehicle, we have expanded t he  words of t he  s ta tu te  and 
reduced the  burden of what the  S ta te  must prove. He contends 
this is so because we have allowed him to  be convicted by evi- 
dence that  he intentionally fired a t  t he  vehicle rather  than evi- 
dence he intentionally fired into the  vehicle. We do not believe 
we have changed the  statute.  The question is what a rational 
trier of fact may reasonably find from the  evidence. We hold that  
a rational t r ier  of fact could conclude from evidence the defendant 
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intentionally fired a t  the vehicle that  he intended to  fire into the 
vehicle. The defendant also argues that  we have violated the rule 
of Mullaney v. Wilbur, 421 U S .  684, 44 L.Ed. 2d 508 (19751, by 
creating a presumption that  the defendant intentionally fired into 
the vehicle if the jury should find he fired a t  the vehicle. The de- 
fendant contends this unconstitutionally relieves the State  of 
proving all elements of the offense. The answer to this argument 
is that  no presumption has been created and the superior court 
did not so charge the jury. The jury was allowed to make a rea- 
sonable inference based on competent evidence. 

The defendant also contends that the only evidence of intent 
was the statement of the defendant that  he did not intend to fire 
into the vehicle. He argues, relying on State v. Johnson, 261 N.C. 
727, 136 S.E. 2d 84 (1964); and State v. Carter, 254 N.C. 475, 119 
S.E. 2d 461 (19611, that  the State  introduced this exculpatory 
statement and is bound by it. He says the State's evidence on this 
point is the same as his evidence and the case should have been 
dismissed. In both Johnson and Carter the evidence was that  the 
defendant had killed ;I person. The only explanation as to how the 
death occurred in each case was a statement by the defendant 
which showed she had killed in self-defense. In each case, this 
Court held a motion for nonsuit should have been allowed. In 
Carter, Chief Justice Winbourne, writing for the Court, said, 
"When the State  introduces in evidence exculpatory statements 
of the defendant which are  not contradicted or shown to be false 
by any other facts or circumstances in evidence, the State  is 
bound by these statements." Carter, 254 N.C. a t  479, 119 S.E. 2d 
a t  464. In this case, the statement of the defendant that he did 
not intend to shoot into the vehicle was contradicted by the evi- 
dence that  he fired the pistol a t  the vehicle. The defendant's 
exculpatory statement does not entitle him to have the case dis- 
missed. S ta te  v. Wilson, 264 N.C. 379, 141 S.E. 2d 801 (1965). 

The defendant contends, based on State v. Brackett, 306 N.C. 
138, 291 S.E. 2d 660 (1982), t,hat the State  did not prove he inten- 
tionally fired into the vehicle. Brackett dealt with the willful and 
wanton burning of a building. This Court held that  to convict a 
person of the willful and wanton burning of a building i t  is 
necessary to prove the intentional burning of the building and 
that  i t  was done in reckless disregard of the rights and safety of 
others. We held in that  case that  the evidence supported a finding 
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that  the  defendant intentionally set  fire t o  a building, but it did 
not support a finding that  she did it in reckless disregard of the  
rights and safety of others. In this case, we hold that  the  inten- 
tional firing into a vehicle, which the  defendant knows to be oc- 
cupied, supports a finding that  the  act was done in reckless 
disregard of the  rights and safety of others. 

The defendant argues further that  the  maxim that  a person 
intends the  consequences of his acts does not apply in this case 
and that  if it does it is more helpful t o  the  defendant than to  the 
State.  He says this is so because he said he did not intend t o  fire 
into the  vehicle and the  fact that  only one of t he  thirteen or four- 
teen bullets he fired entered the  vehicle shows it was not likely 
one would do so. This is a matter  of the  strength of the  evidence 
which was t o  be considered by the  jury. I t  can also be argued 
that  if thirteen or fourteen shots a r e  fired in the  direction of the  
vehicle that  a reasonable man could conclude one of them is likely 
t o  enter the  vehicle. This is evidence of an intent t o  fire into the 
vehicle. 

The defendant's first assignment of error is overruled. 

The defendant next contends the superior court erred in de- 
nying his motion for appropriate relief because the  evidence was 
not sufficient to  submit the  charge of first degree murder t o  the  
jury and the  jury's verdict was contrary to  the  weight of the  evi- 
dence. Based on our holding as t o  the  first assignment of error,  
we overrule this assignment of error .  

No error.  
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NEIL WILSON McKINNEY, EXECUTOR OF THE ESTATE OF GORDON HENRY BAK- 
E R  V. NITA MOSTELLER, CHARLES MOSTELLER, HARRY INGOLD, ED- 
WARD BAKER INGOLD, N E L L I E  K A T E  INGOLD HARDIN, J O E  R. 
HILTON, MISS RUBY HILTON, RACHEL WILLIS TROXLER, JOHN DA- 
VID WILLIS, E U G E N E  BAKER WILLIS, LORETZ L. RAMSEUR, H E L E N  
RAMSEUR MARLEY, TAMMIE LEIGH McKINNEY, CASSIDY DALE 
HAMPTON, A MINOR; CHAD ELLIOT?' HAMPTON, A MINOR; ANDREW 
NEIL McKINNEY, A MINOR; J A M E S  ALDRIN McKINNEY, A MINOR 

No. 303PA87 

(Filed 9 March 1988) 

Wills C# 32.1, 52- residuary estate-survival of wife as condition precedent-no 
gift by implication 

Where testator's will provided for his wife for her life, the residuary 
clause provided that, if testator's wife survived him, the residue of the estate 
would provide a trust  for the lifetime of his wife with the remainder to pass to 
named beneficiaries not related to him, the will failed to provide for the distri- 
bution of testator's residuary estate in the event his wife predeceased him, 
and the wife in fact did predecease testator, the residuary clause was ineffec- 
tive because the condition precedent was not met, and the residue of testator's 
estate did not pass under the will to the residuary beneficiaries by implication 
but passed to  the heirs a t  law in accordance with the laws of intestacy. 

ON grant of a petition by the collateral heirs of Gordon 
Henry Baker, pursuant to  N.C.G.S. 5 7A-31, for discretionary re- 
view of a decision of the Court of Appeals, 85 N.C. App. 429, 355 
S.E. 2d 164 (19871, reversing declaratory judgment entered by 
Lewis ,  J., a t  the 14 April 1986 Civil Session of Superior Court, 
CATAWBA County. Heard in the  Supreme Court 7 December 1987. 

Essex ,  Richards & Morris, P.A., b y  S tephen  H. Morris, for 
Helen Ramseur  Marle y, defendant-appellant. 

Joe P. Whi tener  for Ni ta  Mosteller, Charles Mosteller, Harry 
Ingold, Edward Baker  Ingold, Nellie Kate  Ingold Hardin, Joe R. 
Hilton and R u b y  Hilton, defendant-appellants. 

Charles E.  Brooks for Eugene Baker  Willis, defendant- 
appellant. 

Sigmon, Clark & Mackie, P.A., b y  E. Fielding Clark, II, for 
Tammie Leigh McKinney, Cassidy Dale Hampton, a Minor; Chad 
Elliott Hampton, a Minor; A n d r e w  Neil McKinney, a Minor; and 
James Aldrin  McKinne y, a Minor, de fendant-appellees. 
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FRYE, Justice. 

Plaintiff, as  executor of the estate, instituted this declaratory 
judgment action seeking an interpretation and construction of the 
will of Gordon Henry Baker. The trial court found that  Item Five 
of the testator's will, which purported to  distribute the residue of 
the estate, was ineffective because its condition precedent was 
not satisfied. The Court of Appeals reversed the trial court, 
holding that  the residue of the testator's estate  passed under the 
will by implication. We allowed the collateral heirs' petition for 
discretionary review and now reverse the decision of the Court of 
Appeals. 

Gordon Henry Baker died 16 November 1984, leaving a will 
dated 16 September 1983. He was predeceased by his spouse and 
children and left no lineal descendants. Between 1970 and the 
date of his last will, the testator executed four wills and one 
codicil. In all of these instruments, he followed a testamentary 
scheme of providing for his wife for her life, his son for his life, 
with the final testamentary disposition of his estate to institu- 
tions or individuals not related to  him. 

The probated will of the testator reads in pertinent part: 

If my wife, Ione Harris Baker, does not survive me, then, 
and in that  event,  I will, devise and bequeath the 32.14 acre 
tract of land hereinafter described and also the approximate- 
ly ten (10) acres of land hereinafter described, unto Neil 
Wilson McKinney and his wife, Loretta Boone McKinney, ab- 
solutely and in fee simple . . . . 

If  m y  said wife, Ione Harris Baker, survives me, then 
and in that  event, I direct that  . . . my Executor shall deliver 
and convey all the rest  and remainder of my aforesaid estate 
. . . to Neil Wilson McKinney, in Trust,  for the use and pur- 
poses hereinafter set  forth, and I direct that  such remainder 
of my residuary estate hereinafter referred to  as  my Trust 
Estate  so passing to  my Trustee, shall be administered and 
disposed of upon the following terms and provisions . . . . 
(emphasis added). 
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Testator then provided for a t rus t  for the lifetime of his wife with 
the remainder to  go one-half to  the McKinneys and one-half to  the 
McKinney and Hampton children, appellees in this action. 

The only question presented on this appeal is whether the 
residue of testator 's estate  as  described in Item Five passes 
under his will or by intestate succession. 

An examination of the  testator's will shows that  he failed to 
provide for the distribution of his residuary estate  in the event 
his wife predeceased him. This in fact occurred, as  Mrs. Baker 
died several months after the will's execution, during the lifetime 
of her husband. Item Five of his will, which purports to distribute 
the residue of testator's estate,  has an expressed condition prece- 
dent. I t  is only effective upon a contingency that  testator's wife 
survive him. Mr. Baker did not change his will after his wife's 
death so as  to  provide for this contingency as  it related to  the 
residuary estate. 

Mr. Baker's wili provided, i n t e r  alia, that  if his wife did not 
survive him, Mr. and Mrs. McKinney would receive two tracts of 
land "absolutely and in fee simple." The residuary clause pro- 
vided that  if his wife survived him, the "rest and remainder" of 
his estate,  left after providing for Mrs. Baker, would pass "one- 
half to  the  McKinneys and one-half to the Hampton and McKinney 
children in five equal portions." The residuary legatees argue that  
Mr. Baker intended, through this residuary clause, to dispose of 
all of his remaining property, so that  none would pass by in- 
testacy to  his heirs a t  law; that  the disposition of the residue was 
without regard to whether Mrs. Baker died before or after the 
testator.  We cannot discern this from the plain language used in 
testator's will, which distributes the residue only if "my said wife 
. . . survives me." 

I t  is t rue that  in searching a will to determine the testator's 
intent, courts are  to  be guided by the presumption that  "one who 
makes a will is of disposing mind and memory and does not in- 
tend to  die intestate as  to  any part of his property." W i n g  v. 
Trust Co., 301 N.C. 456, 463, 272 S.E. 2d 90, 95 (1980). Moreover, 
this Court has held that  the presurnption against intestacy is 
strengthened by the presence of a residuary clause in a will. Gor- 
d o n  v. Ehrinyhaus, 190 N.C. 147, 129 S.E. 187 (1925). However, a 
residuary clause in a will should be construed so as  to  prevent in- 
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testacy as  to  part of the testator's estate only when there is no 
apparent intent to  the contrary, plainly and unequivocally ex- 
pressed in the will. See Be t t s  v. Parrish, 312 N.C. 47, 320 S.E. 2d 
662 (1984) (citing Faison v. Middleton, 171 N.C. 170, 88 S.E. 141 
(1916) 1. The condition precedent in Item Five demonstrates a con- 
t rary intention and militates against such a presumption when 
the condition precedent has not been met. 

The named beneficiaries argue further that  the testator's in- 
tent can be ascertained from the will and that it should be given 
effect by implying a gift. The Court of Appeals, relying on this 
Court's decision in Wing  v. Trus t  Co., 301 N.C. 456, 272 S.E. 2d 
90, agreed. However, in Bet t s  v. Parrish, 312 N.C. 47, 320 S.E. 2d 
662, we declined to  imply a gift under circumstances similar to 
the instant case. In Bet ts ,  the residuary clause of the testator's 
will was prefaced with the sentence "[ilf my mother and my wife 
should both predecease me, then I will, devise and bequeath all of 
my property . . . as follows . . . ." There, we held that  the resid- 
uary legatee should take all of the testator's property only if the 
testator's mother and wife both predeceased the testator. This in 
fact did not happen. Only the wife predeceased the testator. We 
concluded that  the residuary legatees did not take any interest 
under this provision of the will since the condition precedent, the 
prior death of the testator's mother and wife, was not satisfied. 

In Bet t s  and in the case sub judice, a lapsed devise occurred 
when the beneficiary died prior to the death of the testator. 
Because a condition precedent in the residuary clause was not 
satisfied, we held that  the residue in Bet t s  must pass by intestate 
succession. Wing,  on the other hand, in which this Court approved 
a gift by implication, involved the question of the ultimate distri- 
bution of the corpus of a testamentary t rust  after the death of 
the income beneficiaries, unfettered by any question of a lapsed 
devise. That situation merely required that the Court allow for 
the distribution of assets unaccounted for in the estate, not that 
an expressed condition precedent be ignored. Thus, for the same 
reasons that Wing  was inapplicable in Bet ts ,  it is inapplicable 
under the facts sub judice. See  Be t t s  v. Parrish, 312 N.C. 47, 320 
S.E. 2d 662. 

We reaffirm our holding that a gift by implication is not 
favored in the law and cannot rest upon mere conjecture. The in- 
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ference of such an implied gift must rest  upon cogent reasoning 
and "cannot be indulged merely t o  avoid intestacy." Wing v. 
Trust Co., 301 N.C. 456, 272 S.E. 2d 90 (quoting Burney v. 
Holloway, 225 N.C. 633, 637, 36 S.E. 2d 5, 8 (1945) 1. 

The residuary beneficiaries argue strongly that  it is clear 
that  they were to  be the  secondary object of testator's bounty. 
Even assuming that  extrinsic evidence supports that  contention, 
we are  commanded t o  gather the  intent of the testator from the 
four corners of his will, and such intent should be given effect 
unless contrary to  some rule of law or a t  variance with public 
policy. McCain v. Womble, 265 N.C. 640, 144 S.E. 2d 857 (1965). 
The effect tha t  we give t o  testator's will is neither offensive to  
public policy nor contrary t o  any rule of law. As gleaned from the 
will itself, the intent of the  testator is manifest and unequivocal, 
that  is, the  residue is t o  pass t o  the named beneficiaries under 
the  residuary clause of the will only if testator 's wife survives 
him. She did not. Therefore, the residue passes t o  the heirs a t  law 
in accordance with the  laws of intestacy a s  enacted by the 
legislature. See N.C.G.S. $9 29-8 and 29-15 (1984). 

The presumption against partial intestacy is merely a rule of 
construction and cannot have the effect of transferring property 
in the  face of contrary provisions in the  will. The presumption 
must yield when outweighed by manifest and unequivocal intent. 
Little v. Trust Co., 252 N.C. 229, 113 S.E. 2d 689 (1960). 

For  the  foregoing reasons, the Court of Appeals erred in 
reversing the trial court's declaratory judgment. The decision of 
the  Court of Appeals is reversed and the cause remanded to  the 
Court of Appeals for further remand to  the trial court to  
reinstate its judgment. 

Reversed and remanded. 
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WILKES COUNTY VOCATIONAL WORKSHOP, INC. v. UNITED S L E E P  PROD- 
UCTS, INC.. AND JOHN HILL 

No. 576A87 

(Filed 9 March 1988) 

Accounts 1 - open account - contract with individual defendant - summary judg- 
ment improper 

The Court of Appeals erred in affirming the  en t ry  of summary judgment 
for t h e  individual defendant in an action on an open account where a genuine 
issue of material fact was presented a s  to  whether plaintiff manufactured and 
delivered i ts  product pursuant to  a contract with the  individual defendant or 
whether plaintiff contracted solely with t h e  corporate defendant. 

APPEAL of right by plaintiff pursuant t o  N.C.G.S. 5 7A-30(2) 
from an unpublished decision of a divided panel of the Court of 
Appeals, reported a t  87 N.C. App. 427, 361 S.E. 2d 327 (19871, 
which affirmed a summary judgment for defendant John Hill en- 
tered by Gregory, J., on 16 October 1986 in District Court, 
WILKES County. Heard in the Supreme Court 11 February 1988. 

Hall and Brooks, b y  John E. Hall, for plaintiffappellant. 

Ferree, Cunningham & Gray, P.A., b y  George G. Cunningham 
and William C. Gray, Jr., for defendant-appellee. 

WHICHARD, Justice. 

The sole issue is whether the  Court of Appeals erred in af- 
firming the entry of summary judgment for the individual defend- 
ant. We hold that  it did, and accordingly we reverse. 

Plaintiff, a charitable corporation which employs mentally 
and physically handicapped persons, seeks t o  recover from de- 
fendants the  sum of $8,096.25 plus interest allegedly due on an 
open account. The corporate defendant did not answer or other- 
wise resist judgment. The individual defendant answered, deny- 
ing any indebtedness to  plaintiff. He subsequently moved for 
summary judgment and filed a supporting affidavit averring that: 
the corporate defendant is a duly organized corporation; the sub- 
ject matter  of this action involves transactions between plaintiff 
and the  corporate defendant; the  individual defendant was an em- 
ployee of the corporate defendant during the times in question 
but did not place any of the orders to  plaintiff which are  the sub- 
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ject matter  of this action; another employee placed these orders 
and received the stock purchased from plaintiff; and the corporate 
defendant filed corporate tax returns following its creation and 
during the  time these transactions were conducted. 

Plaintiff countered by filing its own motion for summary 
judgment. I t  supported the  motion with an affidavit by Tony Jol- 
ly, the officer and manager in charge of its non-profit business, 
which averred: 

We are  engaged in the  business of providing jobs for the 
mentally and physically handicapped persons of Wilkes and 
adjoining counties. I t  is my responsibility to  provide these 
jobs for these mentally and physically handicapped persons 
and by doing so I contact various persons and businesses to 
get  contract work for these persons t o  engage in. I contacted 
John Hill, who advised me that  he had a business known as 
United Sleep Products, Inc. and that  he needed work to  be 
done for his business. Mr. Hill and I entered into an oral con- 
t ract  under the terms of which [plaintiff] was to  manufacture 
box springs frames for Mr. Hill and also to  do so on the order 
from Mr. Hill. Mr. Hill gave us orders a t  the  Workshop and 
we filled those orders and billed him accordingly. The amount 
of the indebtedness of Mr. John Hill a t  this time is $9,096.25' 
together with interest thereon a t  the ra te  of 8% per annum 
from September 13, 1985, the last day any payment was 
made. 

[Plaintiff], through the undersigned, did all of its busi- 
ness with John Hill and we look to  him to  pay for the serv- 
ices rendered to  him. 

The trial court concluded from the pleadings and affidavits 
tha t  there was no genuine issue as  to  any material fact with 
regard to  plaintiff's claim against the corporate defendant. Ac- 
cordingly, it entered summary judgment against the  corporate de- 
fendant for the amount claimed. The corporate defendant did not 
appeal. 

The trial court also concluded that  there was no genuine 
issue as  to  any material fact with regard to  plaintiff's claim 

1. The discrepancy between the sum sought in the complaint and the sum 
stated in this affidavit is not material to the resolution of this appeal. 
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against the individual defendant and that  summary judgment 
should be awarded in favor of the individual defendant. Accord- 
ingly, it entered summary judgment that plaintiff "have and 
recover nothing" of the individual defendant, and it dismissed the 
complaint as  to  him. 

The Court of Appeals, with one judge dissenting, affirmed 
the summary judgment in favor of the individual defendant. Plain- 
tiff appeals as  a matter of right. N.C.G.S. § 7A-30(23 (1986). 

"In ruling on a motion for summary judgment, the court does 
not resolve issues of fact and must deny the motion if there is a 
genuine issue as  to  any material fact." Ragland v. Moore, 299 N.C. 
360, 363, 261 S.E. 2d 666, 668 (1980), citing Singleton v. Stewart ,  
280 N.C. 460, 186 S.E. 2d 400 (1972). "[Slummary judgment, by 
definition, is always based on two underlying questions of law: (1) 
whether there is a genuine issue of material fact and (2) whether 
the moving party is entitled to  judgment . . . ." Ellis v. Williams, 
319 N.C. 413, 415, 355 S.E. 2d 479, 481 (1987). "When ruling on a 
motion for summary judgment, 'the court must look a t  the record 
in the light most favorable to the party opposing the motion.' " 
W. S. Clark & Sons, Inc. v. Union National Bank, 84 N.C. App. 
686, 688, 353 S.E. 2d 439, 440, disc. rev. denied, 320 N.C. 177, 358 
S.E. 2d 70 (1987) (quoting Peterson v. Winn-Dixie, 14 N.C. App. 
29, 31, 187 S.E. 2d 487, 488 (1972) 1. 

Applying these well-established principles to the evidence 
forecast here, we conclude that  the factfinder could find that 
plaintiff has a claim against the individual defendant for the sum 
alleged. The affidavit by plaintiff's officer and manager contains 
iterative references which permit a finding that  plaintiff contract- 
ed with the individual defendant and fulfilled its portion of the 
bargain. The affidavit states: 

I contacted John Hill who advised me that  he had a 
business known as United Sleep Products, Inc. and that he 
needed work to  be done for his business. Mr. Hill and I 
entered into an oral contract under the terms of which [plain- 
tiff] was to  manufacture box springs frames for Mr. Hill and 
also to do so on the order from Mr. HilL Mr. Hill gave us 
orders . . . and we filled those orders and billed him accord- 
ingly. The amount of the indebtedness of Mr. John Hill . . . 
is . . . $9,096.25 . . . . 
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[Plaintiff] . . . did all of its business with John Hill and 
we look to him to  pay for the services rendered to him. 

(Emphasis supplied.) On this evidence we are  unable to say a s  a 
matter  of law that  plaintiff contracted solely with the corporate 
defendant. There is, instead, a genuine issue of material fact a s  to 
whether plaintiff manufactured and delivered its product pur- 
suant t o  a contractual arrangement with the individual defendant. 
Summary judgment in favor of the individual defendant thus was 
improper. N.C.G.S. 5 1A-1, Rule 56 (1983); Housing, Inc. v. 
Weaver, 37 N.C. App. 284, 246 S.E. 2d 219 (19781, aff'd per curium, 
296 N.C. 581, 251 S.E. 2d 457 (1979). 

Accordingly, the decision of the Court of Appeals is reversed. 
The case is remanded to that  court with instructions to  remand to 
the trial court for further proceedings on plaintiff's claim against 
the individual defendant. 

Reversed and remanded. 

STATE OF NORTH CAROLINA v. DANIEL CORNELIUS MURPHY 

No. 325A87 

(Filed 9 March 1988) 

1. Jury 1 6- prospective jurors - refusal to sequester - comments about death 
penalty 

The trial court did not abuse its discretion by refusing to sequester pro- 
spective jurors in a first degree murder case because of comments by two pro- 
spective jurors concerning the Biblical basis for the death penalty and a 
comment by a third prospective juror that a life sentence "does not mean that 
they will be in there for life and they are capable of committing this crime 
again" where defense counsel's question elicited the remark by the third pro- 
spective juror; all three of these prospective jurors were excused and never 
sat  on the  case; and defendant did not receive the death penalty but received a 
life sentence. N.C.G.S. § 15A-1214(j). 

2. Homicide 1 20.1- photographs and videotape of victim's body -denial of mo- 
tion to limit 

The trial court did not e r r  in denying defendant's motion to  limit the 
State's photographic evidence of a homicide victim's body where this evidence 
included four photographs depicting all or part of the victim's body and a 
videotape of the crime scene which included the body; the photographs and 
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videotape were used to illustrate testimony as  to the location and condition of 
the victim's body; and each photograph showed something different, none was 
especially inflammatory, and the total amount of photographic evidence was 
not excessive. 

APPEAL by defendant pursuant t o  N.C.G.S. $j 7A-27(a) from a 
life sentence imposed by Griffin, J., a t  the  16 February 1987 
Criminal Session of Superior Court, NEW HANOVER County. This 
Court allowed defendant's motion t o  bypass the  Court of Appeals 
as  to  sentences of less than life. Heard in the  Supreme Court 8 
February 1988. 

Defendant was tried for first degree murder,  felonious 
larceny of an automobile, breaking or entering, and larceny of a 
blank check and car keys. Evidence a t  trial tended to show that  
defendant had done yard work and other odd jobs for the 69-year- 
old victim, Mrs. Davis. On 7 September 1986 he called her a t  
night and asked her to  come to  his house so he could pay her 
some money. She refused. The next day someone called and told 
her to  claim a package a t  the  police station. She called the police 
and told them she believed defendant had made both of these 
calls. 

Over a five hour period on the evening of 10 September, a 
friend of Mrs. Davis, and later Mrs. Davis' daughter, both called 
Mrs. Davis and received no answer. The friend went to Mrs. 
Davis' house, saw her car missing, and entered the unlocked front 
door. She found Mrs. Davis' body lying face down in a pool of 
blood. A windowpane in the  back door had been broken, with the  
broken glass found inside the  house. A bloody handprint was on 
the  bedroom door. A box of checks beginning with #I480 was 
found on a bureau in the  bedroom. 

A pathologist found four wounds on her body, including a 
blow to  the head which fractured her skull and tore  her brain. 

The next morning Mrs. Davis' car was found on a nearby dirt  
road. Shoe impressions had been made in the dirt. There was a 
crumpled check s tub  numbered 1478 in the front seat.  Defendant 
cashed Mrs. Davis' check #I478 a t  350  that  day. I t  was made out 
for $475, not in Mrs. Davis' writing. 

Police Captain William F .  Henry found defendant a t  his 
grandfather's house. Defendant voluntarily went with him to the 
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police station. Defendant was read his rights, waived them, and 
allowed the  police t o  take his fingerprints and search his wallet. 
They found Mrs. Davis' check #1479. I t  was blank. They arrested 
him. He confessed to  the killing, and allowed his confession to  be 
videotaped. His fingerprints matched those in Mrs. Davis' house 
and car. His shoes matched the  prints near the  car. 

Defendant was found guilty as  charged. He received a sepa- 
ra te  sentencing hearing for the  murder. When the  jury could not 
agree on a recommendation, defendant was sentenced to  life im- 
prisonment. He received consecutive sentences of ten years for 
each of the  other crimes. 

Lacy H. Thornburg, At torney General, by  Charles M. Hen- 
sey, Special Deputy Attorney General, for the State.  

Arnold Smith for defendant appellant. 

WEBB, Justice. 

[I] In his first assignment of error,  defendant contends the trial 
court erred in denying his motion to sequester the prospective 
jurors during the  selection of the jury. Defendant argues that  the 
denial of this motion prejudiced him because of certain remarks 
by prospective jurors, to  wit, by prospective juror number four 
who said, "but I believe [the death penalty] has some basis both in 
historical fact and in the Bible references"; by prospective juror 
number ten who said, "I agree exactly with what he said, again, 
the Biblical reference"; and by prospective juror number seven 
who said, "If someone has been convicted of Firs t  Degree Murder 
and found guilty, a life imprisonment sentence does not mean that  
they will be in there for life and they are  capable of committing 
this crime again." 

N.C.G.S. 5 15A-1214(j) provides: "In capital cases the trial 
judge for good cause shown may direct that  jurors be selected 
one a t  a time, in which case each juror must first be passed by 
the State. These jurors may be sequestered before and after se- 
lection." This s tatute  gives neither party an absolute right to  
such a procedure. "The decision of whetsher to  grant sequestration 
and individual voir dire of prospective jurors rests  in the sound 
discretion of the  trial court, and i ts  ruling will not be disturbed 
absent a showing of an abuse of discretion." State v. Barts, 316 
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N.C. 666, 678-9, 343 S.E. 2d 828, 837 (1986). Defendant has not 
shown, nor can we find, any abuse of discretion by the trial court 
in the present case. I t  was defense counsel's question that  elicited 
the remark by prospective juror number seven about life impris- 
onment. This prospective juror and prospective jurors four and 
ten were excused and never sat  on the case. Furthermore, since 
defendant did receive a life sentence, these remarks could not 
have been prejudicial to  him. Defendant's assignment of error has 
no merit. 

(21 Defendant next contends the trial court erred in denying his 
motion to  limit the State's photographic evidence of the victim's 
body. This evidence included four photographs depicting all or 
part of the victim's body, and a videotape of the crime scene 
which included the body. Defendant argues that  "the magnitude 
of the photographic evidence" depicting the victim's body tended 
to "repulse the sensibilities and to arouse the sympathy and pas- 
sion of the jury." 

Properly authenticated photographs of a homicide victim may 
be introduced into evidence even if they are  gory, gruesome, hor- 
rible or revolting, so long as  they are  used by a witness to  il- 
lustrate his testimony and so long as  an excessive number of 
photographs a re  not used solely to arouse the passions of the 
jury. Sta te  v. Holden, 321 N.C. 125, 362 S.E. 2d 513 (1987); Sta te  
v. King, 299 N.C. 707, 264 S.E. 2d 40 (1980). In the present case, 
the photographs and the videotape were used to illustrate testi- 
mony as to  the location and condition of the victim's body. Each 
photograph showed something different, none was especially in- 
flammatory, and the total amount of photographic evidence was 
not excessive. Furthermore, in light of the overwhelming 
evidence of defendant's guilt, and in light of his receiving a 
sentence of life imprisonment, the minimum sentence for first 
degree murder, we cannot find that  the admission of this 
photographic evidence prejudiced defendant. This assignment of 
error is overruled. 

No error.  
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

ARMSTRONG v. TOWN OF BEAUFORT 

No. 38P88. 

Case below: 88 N.C. App. 311. 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 9 March 1988. 

BARNHILL SANITATION SERVICE v. GASTON COUNTY 

No. 655P87. 

Case below: 87 N.C. App. 532. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 9 March 1988. 

BLACK HORSE RUN PPTY. OWNERS ASSOC. v. KALEEL 

No. 58P88. 

Case below: 88 N.C. App. 83. 

Petition by defendant for writ of certiorari to  the North Car- 
olina Court of Appeals denied 9 March 1988. 

CARDWELL v. FORSYTH COUNTY 
ZONING BD. OF ADJUSTMENT 

No. 77P88. 

Case below: 88 N.C. App. 244. 

Petition by defendants (Stone, Ayers and Martin Marietta) 
for discretionary review pursuant to G.S. 7A-31 denied 9 March 
1988. Petition by defendants (County Appellants) for discretionary 
review pursuant to G.S. 7A-31 denied 9 March 1988. 

COLEY v. GARRIS 

No. 634P87. 

Case below: 87 N.C. App. 493. 

Petition by defendants for discretionary review pursuant t o  
G.S. 7A-31 denied 9 March 1988. 
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G & S BUSINESS SERVICES v. FAST FARE 

No. 656P87. 

Case below: 87 N.C. App. 678. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 9 March 1988. 

GREAT AMERICAN INS. CO. v. BAILEY 

No. 53P88. 

Case below: 88 N.C. App. 311. 

Petition by defendants for wri t  of certiorari t o  the  North 
Carolina Court of Appeals denied 9 March 1988. 

HALL v. CITY OF DURHAM 

No. 16PA88. 

Case below: 88 N.C. App. 53. 

Petition by defendants for discretionary review pursuant to  
G.S. 7A-31 and plaintiffs' cross petition allowed 9 March 1988. 

INS. CO. OF NORTH AMERICA v. 
AETNA LIFE & CASUALTY CO. 

No. 46P88. 

Case below: 88 N.C. App. 236. 

Petition by plaintiff for discretionary review pursuant to  G.S. 
7A-31 denied 9 March 1988. 

McLAURIN V. WINSTON-SALEM 
SOUTHBOUND RAILWAY CO. 

No. 605PA87. 

Case below: 87 N.C. App. 413. 

Petition by defendant (Southbound) for discretionary review 
pursuant to  G.S. 7A-31 allowed 9 March 1988. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 

NIPLE v. SEAWELL REALTY & INSURANCE CO. 

No. 17P88. 

Case below: 88 N.C. App. 136. 

Petition by defendants for discretionary review pursuant to  
G.S. 7A-31 denied 9 March 1988. 

OLIVER v. OLIVER 

No. 625P87. 

Case below: 87 N.C. App. 509. 

Petition by plaintiff for discretionary review pursuant to  G.S. 
7A-31 denied 9 March 1988. 

OLYMPIC PRODUCTS CO. v. ROOF SYSTEMS, INC. 

No. 69P88. 

Case below: 88 N.C. App. 315. 

Petition by plaintiff for discretionary review pursuant to  G.S. 
7A-31 denied 9 March 1988. Petition by defendants (Roof and Car- 
lisle Corp.) for discretionary review pursuant t o  G.S. 7A-31 denied 
9 March 1988. 

PICKARD v. PICKARD 

No. 632P87. 

Case below: 87 N.C. App. 509. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 denied 9 March 1988. 

ROPER v. EDWARDS 

No. 3PA88. 

Case below: 88 N.C. App. 149. 

Petition by plaintiff for discretionary review pursuant t o  G.S. 
7A-31 allowed 9 March 1988. 
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SEAFARE CORP. v. TRENOR CORP. 

No. 79P88. 

Case below: 88 N.C. App. 404. 

Petition by defendants for writ  of supersedeas and tempo- 
rary s tay denied 20 February 1988. 

SIMPSON v. N.C. LOCAL GOV'T 
EMPLOYEES' RETIREMENT SYSTEM 

No. 2A88. 

Case below: 88 N.C. App. 218. 

Petition by defendants for discretionary review pursuant to  
G.S. 7A-31 denied 9 March 1988. Appeal by defendants pursuant 
to  G.S. 7A-30 allowed 9 March 1988. Petition by defendants for 
writ  of supersedeas allowed 9 March 1988. 

STATE V. BARNES 

No. 630P87. 

Case below: 87 N.C. App. 510. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 9 March 1988. 

STATE V. BUNDY 

No. 616P87. 

Case below: 87 N.C. App. 510. 

Petition by defendant for discretionary review pursuant to  
G.S. 7A-31 denied 9 March 1988. 

STATE v. JOHNSON 

No. 66P88. 

Case below: 87 N.C. App. 511. 

Petition by defendant for writ  of certiorari of the  North Car- 
olina Court of Appeals denied 9 March 1988. 
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STATE V. LEONARD 

No. 620P87. 

Case below: 87 N.C. App. 488. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 9 March 1988. Motion by the State  t o  dismiss 
appeal for lack of substantial constitutional question allowed 9 
March 1988. 

STATE v. LITTLEJOHN 

No. 45P88. 

Case below: 88 N.C. App. 313. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 9 March 1988. 

STATE v. WOODS 

No. 62P88. 

Case below: 85 N.C. App. 350. 

Petition by defendants for writ of certiorari to  the North 
Carolina Court of Appeals dismissed 9 March 1988. 

TWO WAY RADIO SERVICE v. TWO WAY RADIO 
OF CAROLINA 

No. 29PA88. 

Case below: 88 N.C. App. 314. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 allowed 9 March 1988. 

WATSON v. N.C. REAL ESTATE COMM. 

No. 75P88. 

Case below: 87 N.C. App. 637. 

Petition by plaintiff for writ of certiorari to  the North Caro- 
lina Court of Appeals denied 22 February 1988. Motion by plain- 
tiff for temporary stay denied 22 February 1988. 
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ZINN v. WALKER 

No. 611P87. 

Case below: 87 N.C. App. 325. 

Petition by defendant for discretionary review pursuant t o  
G.S. 7A-31 denied 9 March 1988. 

PETITIONS TO REHEAR 

ABERNATHY v. CONSOLIDATED FREIGHTWAYS CORP. 

No. 369PA87. 

Case below: 321 N.C. 236. 

Petition by plaintiff denied 9 March 1988. 

ASSAAD v. THOMAS 

No. 615P87. 

Case below: 321 N.C. 471. 

Petition by plaintiff dismissed 9 March 1988. 
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ACCOUNTS 

8 1. Open Acmunts 
Summary judgment was improperly entered for the individual defendant in an 

action on an open account where a genuine issue of material fact was presented as 
to whether plaintiff manufactured and delivered i ts  product pursuant to a contract 
with the individual defendant or whether plaintiff contracted solely with the cor- 
porate defendant. Wilkes County Vocational Workshop v. United Sleep, 735. 

APPEAL AND ERROR 

8 64. Affirmance 
Where one member of the Supreme Court did not participate and the remain- 

ing six justices are equally divided, the decision of the Court of Appeals is left un- 
disturbed and stands without precedential value. Hochheiser v. N.C. Dept. of 
Transportation, 117; Campbell v. P i t t  County Memorial Hosp'tal, 260. 

ARREST AND BAIL 

8 11.2. Liabilities on Bail Bonds; Breach of Appearance Bond by Defendant 
The trial judge should have allowed intervenor defendants' motions to  set 

aside a judgment and dismiss an action where plaintiffs were sureties on an a p  
pearance bond who had made no payment on the bond. Harshaw v. Mustafa, 288. 

ASSAULT AND BATTERY 

8 14.4. Sufficiency of Evidence of Assault with Deadly Weapon with Intent to 
Kill or Inflicting Serious Injury where Weapon Is a Firearm 

The evidence of assault with a deadly weapon with intent to kill inflicting 
serious injury not resulting in death was sufficient. S. v. James, 676. 

AUTOMOBILES AND OTHER VEHICLES 

8 94.7. Contributory Negligence of Passenger; Knowledge that Driver Is Intoxi- 
cated 

I t  was not necessary to reach the question of whether the trial judge's instruc- 
tion on contributrry negligence was erroneous where the evidence of contributory 
negligence was so overwhelming as to compel the jury's conclusion. Watkins v. 
Hellings, 78. 

BILLS OF DISCOVERY 

8 6. Compelling Discovery; Sanctions Available 
The trial court properly denied defendant's pretrial discovery motion to compel 

the State to give him a list of the witnesses the State intended to call. S. v. Holden, 
125. 

The trial court did not abuse its discretion in refusing to allow a composite to 
be introduced into evidence as a sanction for the State's failure to disclose the com- 
posite pursuant to defendant's discovery motion rather than allowing defendant's 
motion for a mistrial when a reference was made to the composite. S. v. Browning, 
535. 

The trial court did not er r  in refusing to order disclosure under G.S. 
15A-903(fN2) of a police memorandum purportedly containing a prior inconsistent 
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statement by a State's witness where the memorandum contained only a narrative 
of the offense and did not attribute oral statements to any of the three witnesses 
mentioned therein. S. v. Vandiver. 570. 

BURGLARY AND UNLAWFUL BREAKINGS 

B 1.2. What Constitutes "Breaking" 
The State's evidence was sufficient for the jury on the issue of defendant's 

guilt of second degree burglary under a constructive breaking theory where de- 
fendant's companion actually committed the breaking. S. v. Bray, 663. 

1 5. Sufficiency of Evidence Generally 
The State's evidence supported submission of the breaking element to the jury 

in a prosecution for f i s t  degree burglary and was sufficient to permit the jury to 
find that defendant's entry into the victim's apartment was nonconsensual and thus 
unlawful. S. v. Murphy, 72. 

There was substantial evidence of each essential element of first degree 
burglary. S. v.  Maness, 454. 

B 5.7. Sufficiency of Evidence of Breaking and Entering and Larceny Generally 
The trial court should not have submitted breaking and entering a motor vehi- 

cle to the jury where there was no evidence that the victim's vehicle contained 
items of value. S. v. McLaughlin, 267. 

CONSPIRACY 

8 5.1. Admissibility of Statements of Co-conspirators 
The trial court did not er r  in a murder prosecution by admitting the testimony 

of two witnesses concerning their conversations with defendant's alleged co-con- 
spirator. S. v. Nichols, 616. 

CONSTITUTIONAL LAW 

B 24.9. Right to Trial by Jury 
Art. I, 5 26 of the North Carolina Constitution prohibits the exclusion of per- 

sons from civil or  criminal jury service for reasons of race. Jackson v. Housing 
Authority of High Point, 584. 

B 28. Due Process in Criminal Proceedings 
The trial court erred in a sentencing hearing for first degree murder by ex- 

cluding portions of a written statement and testimony which recounted an ac- 
complice's oral confession to his role in the murder even though the statements 
were hearsay because hearsay rules must yield to due process considerations under 
the facts of the case. S. v.  Barts, 170. 

ff 30. Discovery in Criminal Proceedings 
The trial court properly denied defendant's pretrial discovery motion to  compel 

the State to give him a list of the witnesses the State intended to call. S. v. Holden, 
125. 

The trial court did not er r  in refusing to order disclosure under G.S. 
15A-903(0(2) of a police memorandum purportedly containing a prior inconsistent 
statement by a State's witness where the memorandum contained only a narrative 
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of the offense and did not attribute oral statements to any of the three witnesses 
mentioned therein. S. v. Vandiver, 570. 

The trial court did not er r  in a prosecution for murder, robbery, and assault by 
receiving into evidence photographs of a victim which had not been furnished to  
defendant upon his motion for discovery. S, v. James, 676. 

The prosecutor in a first degree murder prosecution did not intentionally fail 
to inform defense counsel of material which could have been used to impeach the 
testimony of a State's witness. S. v. Nichols, 616. 

8 31. Affording the Accused the Basic Essentials for Defense 
The trial court in a murder and attempted rape case did not er r  in denying de- 

fendant's motion that the State provide him with a ballistics expert and funds to 
hire a private investigator. S. v. Holden, 125. 

Defendant did not make a sufficient showing that his mental condition was like- 
ly to be a significant factor during the sentencing phase of his first degree murder 
trial so as to require the trial court t o  allow defendant's motion for funds to hire a 
private psychiatrist or psychologist to assist him in presenting evidence concerning 
mitigating circumstances. S. v. Lloyd, 301. 

The trial court erred by denying defendant's motion for a court appointed 
psychiatrist where the evidence was sufficient to show that defendant had a par- 
ticularized need for the assistance of a psychiatrist in the preparation of his 
defense. S. v. Moore, 327. 

The appointment of a psychiatrist to determine defendant's competency to 
stand trial did not in effect provide defendant with the assistance of a psychiatrist 
for the purpose of assisting in his defense. hid .  

The trial court erred by denying defendant's motion for a fingerprint expert 
where defendant made the requisite threshold showing of specific necessity by 
showing that absent a fingerprint expert he would be unable to assess adequately 
the State's expert's conclusion that defendant's palm print was found a t  the scene 
of the crime. Ibid. 

8 34. Double Jeopudy  
Defendant's convictions for first degree kidnapping and attempted first degree 

rape were remanded for arrest of judgment on one of the convictions. S. v. Fisher, 
19. 

The trial court did not e r r  by denying defendant's motion to dismiss on a plea 
of former jeopardy where defendant had made the motion for a mistrial a t  his 
former trial. S. v. Powell. 364. 

8 48. Effective Assistance of Counsel 
Defendant was not denied the effective assistance of counsel because defense 

counsel, during his opening statement to the jury, placed before the jury evidence 
of other pending charges against defendant when he incorrectly stated that defend- 
ant had no other pending charges against him for breaking and entering and was 
contradicted by the prosecutor. S. v. Lewis, 42. 

8 50. Speedy Trial G e n e r d y  
The defendant in a prosecution for first degree sexual offense was not de- 

prived of his constitutional right to a speedy trial by a 427 day delay between in- 
dictment and trial. S. v. Kivett. 404. 
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8 56. Trial by Jury Generally 
The trial court in a murder prosecution did not deprive defendant of his Sixth 

Amendment right to an impartial jury by failing to  allow an inquiry into the fitness 
of a juror who participated in the guilt phase of the case where a mistrial was 
declared during the penalty phase of the trial due to incapacity of the juror. S. v. 
Nichols, 616. 

8 60. Racial Discrimination in Jury Selection Process 
Defendant failed to  present an adequate record on appeal from which to deter- 

mine whether jurors were improperly excused by peremptory challenges on the 
basis of race in a first degree murder and armed robbery prosecution. S. v. Mitch- 
ell, 650. 

8 63. Exclusion from Jury for Opposition to Capital Punishment 
The trial court did not e r r  in a prosecution for murder, kidnapping and 

discharging a firearm into an occupied motor vehicle by death qualifying the jury. 
S. v. Strickland, 31. 

The court's exclusion for cause of certain jurors who expressed an unwill- 
ingness to  impose the death penalty did not produce a jury biased in favor of con- 
viction in violation of defendant's constitutional rights. S. v. Green, 594. 

8 80. Death Sentences 
The N.C. death penalty statute is not unconstitutional on grounds that it is ap- 

plied in a discriminatory manner, is vague and overbroad, and involves subjective 
discretion. S. v. Green, 594. 

CRIMINAL LAW 

B 9.3. Determination of Guilt as Principal in Second Degree 
The State's evidence was sufficient t o  support defendant's conviction for armed 

robbery of a highway patrolman's revolver under a theory of acting in concert 
although defendant's companion actually took the revolver from the  patrolman. S. 
v. Bray, 663. 

B 23.3. Acceptance of Guilty Plea; Requirement that Plea Be VoluntPry and Made 
with Understanding 

The trial court adequately explained the two theories of first degree murder 
under which defendant was pleading guilty, defendant's responses indicated that he 
understood the nature of the plea and the possible consequences, and there was suf- 
ficient evidence to support a plea of guilty. S. v. Barts, 170. 

8 26.3. Plea of Former Jeopardy; Same Offense 
The trial court did not er r  in a prosecution for first degree sexual offense by 

finding that no prior dismissal had been taken where the district attorney had told 
the Clerk he would file a written dismissal later in the week but had not done so. S. 
v. Miller, 445. 

8 26.5. Former Jeopardy; Same Acts Violating Different Statutes 
Where defendant was convicted of first degree kidnapping, first degree rape 

and first degree sexual offense, and it appears that the jury must have relied on 
the sexual offense or the rape in order to find the sexual assault element of first 
degree kidnapping, the trial court could avoid a multiple punishment problem by ar- 
resting judgment on the first degree rape case. S. v. Freeland, 115. 



ANALYTICAL INDEX 

CRIMINAL LAW - Continued 

Defendant was not placed in double jeopardy by being convicted and sentenced 
for both first degree rape and taking indecent liberties with a minor based on the 
same incident. S. v. Rhodes, 102. 

Q 33.4. Evidence Tending to Excite Sympathy 
Assuming the court in a prosecution for the f i s t  degree murder of a highway 

patrolman erred in allowing the patrolman's parents and fiancee to identify 
themselves in the courtroom and in allowing the patrolman's mother to testify 
when she last saw her son alive, where her son was buried, and whether her son 
was engaged, the error was harmless in light of defendant's admission that he shot 
the patrolman. S. v. Bray, 663. 

Q 34.4. Admissibiity of Evidence of other Offenses 
The trial court did not e r r  in a prosecution for crime against nature, taking in- 

decent liberties with a child, and first degree sexual offense by admitting into 
evidence a videotape and magazines found in defendant's home. S. v. Rael, 528. 

Q 34.5. Admissibility of Evidence of other Offenses to Show Identity of Defendant 
In a prosecution for the  first degree murder of three persons in a tavern, 

evidence concerning an incident in which defendant pistol-whipped one patron and 
shot a second patron in another tavern two weeks earlier was admissible to prove 
defendant's identity as the perpetrator of the murders in question. S. v. Green, 594. 

Q 34.7. Admissibility of Evidence of other Offenses to  Show Knowledge or Intent 
The trial court did not e r r  in a prosecution for first degree sexual offense by 

admitting evidence of a separate offense committed by defendant against the same 
victim on the day after he committed the offense for which he stood trial. S. v. 
Miller, 445. 

The trial court did not e r r  in a prosecution of defendant for the first degree 
rape of his twelve-year-old stepdaughter by admitting testimony from defendant's 
wife concerning an incident with her eight-year-old female cousin. S, v. Boyd, 574. 

Evidence that defendant and a companion assaulted a jailer with a pipe to 
escape from jail in Arkansas and that they broke into an Arkansas home and stole 
a rifle and a truck which they drove to North Carolina was admissible to show in- 
tent and motive for killing a highway patrolman in North Carolina. S. v. Bray, 663. 

B 34.8. Admissibility of Evidence of other Offenses to Show Modus Opermdi 
Testimony by a witness that defendant had attempted to commit a sexual of- 

fense against her some ten weeks after the sexual offense for which defendant was 
on trial was admissible to prove defendant's modus operandi, motive, intent, 
preparation and plan. S. v. Bagley, 201. 

Q 43. Photographs 
The trial court did not er r  in a prosecution for murder, robbery, and assault by 

admitting for illustrative purposes a photograph of the victims taken more than one 
year before the crimes were committed. S. v. James, 676. 

Q 43.2. Photographs or  Sketches; Authentication and Verification 
The trial court in a prosecution for first degree murder, assault, and robbery 

did not er r  by admitting for illustrative purposes a sketch of the crime area 
prepared by someone other than the testifying witness. S. v. James, 676. 
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# 46.1. Flight of Defendant as Implied Admission; Sufficiency of Evidence 
There was sufficient evidence in this first degree murder case to support the 

trial court's instruction on flight as evidence of guilt. S. v. Green, 594. 

1 50.2. Opinion of Nonexpert 
An officer's testimony that after viewing a composite he formed an opinion 

that it was a very similar likeness of defendant and that he then sought out the two 
child victims and obtained from them a positive identification of defendant as the 
person who assaulted them did not constitute an improper expression of a lay opin- 
ion in violation of Rule of Evidence 701 or an impermissible opinion about the 
credibility of the victim who helped prepare the composite. S. v. Browning, 535. 

# 63. Evidence as to Sanity of Defendant 
The trial court did not er r  in a prosecution for first degree murder by allowing 

two witnesses called by the State to give their opinions as to defendant's sanity a t  
the time of the killing. S. v. Davis, 52. 

The Supreme Court declined the  defendant's invitation to change the presump- 
tion of sanity or the rule that requires a defendant to carry the burden of proving 
his insanity. Ibid. 

The Supreme Court declined to replace the M'Naghten test for insanity with 
the American Law Institute standard. Ibid. 

The trial court did not e r r  in a prosecution for murder, kidnapping and 
discharging a firearm into an occupied vehicle by allowing the prosecutor to ask 
defendant's companion on the night of the shooting whether defendant was in his 
right mind and knew the difference between right and wrong or in allowing the 
witness's answers. S. v. Strickland. 31. 

The trial court did not e r r  in a prosecution for murder, kidnapping, and 
discharging a weapon into an occupied vehicle by not charging the jury on the 
defense of insanity. Ibid. 

# 63.1. Sanity of Defendant; Nature and Competency of Evidence 
The trial court did not e r r  in a prosecution for murder, kidnapping and 

discharging a firearm into an occupied vehicle by allowing the State to ask defend- 
ant's estranged wife whether defendant knew the difference between right and 
wrong on the date of the killing. S. v. Strickland, 31. 

# 64. Evidence as to Intoxication 
The trial court did not e r r  in a prosecution for murder, kidnapping and 

discharging a firearm into an occupied vehicle by allowing the State to ask defend- 
ant's companion whether defendant was intoxicated on the night of the murder. S. 
v. Strickland, 31. 

O 65. Evidence as to Emotional State 
In a prosecution for murder, kidnapping, and discharging a firearm into an oc- 

cupied vehicle, testimony by defendant's companion that he believed defendant's 
statement that defendant would get him next if he told anybody was not prejudicial 
in context. S. v. Strickland, 31. 

O 66.9. Photographic Identification of Defendant; Suggestiveness of Procedure 
The trial court in a prosecution for murder, rape, and kidnapping did not e r r  

by concluding that the pretrial identification procedures through which a witness 
identified defendant were not so unnecessarily suggestive and conducive to ir- 
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reparable mistaken identification as to violate defendant's right to due process. S. 
v. Fisher, 19. 

1 66.14. Independent Origin of In-court Identification of Defendant as Curing Im- 
proper Pretrial Identification 

The trial court in a prosecution for first degree rape, first degree sex offense, 
and crime against nature did not e r r  by finding that the victim's in-court identifica- 
tion of defendant was of independent origin and untainted by illegal pretrial pro- 
cedures. S. v. Powell, 364. 

1 73. Hearsay Testimony in General 
Statements of an accomplice were properly excludable as hearsay under com- 

mon law rules of evidence in a first degree murder prosecution. S. v. Barts, 170. 

@ 73.1. Admission of Hearaay Statement 
The trial court did not e r r  in a prosecution for first degree burglary and armed 

robbery by granting the State's motion in limine prohibiting defendant from 
eliciting evidence of certain out-of-court exculpatory statements made by defendant 
until he himself testified. S. v. Maness, 454. 

1 73.2. Statements not within Hearaay Rule 
An officer's testimony that he received information that the victim had been 

shot was not inadmissible hearsay. S. v. Holden, 125. 
An SBI agent's testimony that a friend of defendant's wife told him that he 

observed defendant's wife come out of the house with something that appeared to 
be a gun was not inadmissible hearsay. Ibid. 

The trial court did not er r  in a first degree murder prosecution by introducing 
the statement of an absent witness. S. v. Nichols, 616. 

B 73.4. Spontaneous Utterances 
Statements made by a burglary and rape victim when an officer arrived a t  her 

apartment after her assailant had fled and asked her if she could tell him what h a p  
pened were admissible under the excited utterance exception to the hearsay rule. 
S. v. Murphy, 72. 

Even if statements made by defendant as he emerged from the crime scene 
that he had found the victim's body on the floor and turned it over were admissible 
as excited utterances, the exclusion of such evidence was not prejudicial error. S, v. 
Lloyd, 301. 

8 75.4. Confessions Obtained in Absence of Counsel 
The trial court properly denied defendant's motion to suppress a statement he 

made to an SBI agent. S. v. Holden, 125. 
Although defendant's confession was litigated a t  a hearing on his motion to 

suppress and was determined to be admissible, defendant retained the right to in- 
troduce evidence relevant to i ts  weight or credibility. S. v. Moore, 327. 

1 75.10. Confession; Waiver of Constitutional Rights Generdy 
The trial court did not e r r  in a prosecution for murder, robbery, and assault by 

denying defendant's motion to  suppress his inculpatory statement. S. v. James, 676. 

@ 80. Records 
A federal firearms form which was filled out by defendant and a salesman a t  

the time defendant bought the murder weapon was admissible under the business 
records exception to the hearsay rule. S. v. Holden, 125. 
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8 84. Evidence Obtained by Unlawful Merns 
The trial court in a prosecution for first degree burglary and armed robbery 

properly refused to exclude testimony regarding stolen property, despite suppress- 
ing testimony of the arresting officers as to  the property, because none of the 
testimony a t  issue could be traced to that seizure. S. v. Maness, 454. 

8 85.1. Character Evidence; What Questions and Evidence Are Admissible 
Under G.S. § 8C-1, Rule 404(a)(l), an accused must tailor evidence of good 

character to a particular trait relevant t o  an issue in the case. S. v. Squire, 541. 
The trial court erred in a prosecution for first degree murder in which defend- 

ant claimed self-defense by precluding evidence of defendant's character traits 
other than peacefulness and truthfulness. h i d .  

8 85.3. Character Evidence; State's Cross-examination of Defendant 
The trial court in a first degree murder prosecution did not commit plain error 

by allowing the district attorney to cross-examine defendant about the various 
names by which she had been known in a way which implied that she had been 
married four times or to elicit testimony that defendant had spent the night with 
the deceased on their first date. S. v. Childress, 226. 

8 86.4. Impeachment of Defendant; Prior Arrests, Indictments, and Accusations 
of Crime 

The trial court erred in a murder prosecution by denying defendant's motion in 
limine to exclude evidence that she had been involved in other killings. S. v. Lamb, 
633. 

8 86.5. Impeachment of Defendant; Particular Questions and Evidence as to Spe- 
cific Acts 

Cross-examination of defendant regarding a sexual offense which occurred ten 
weeks after the offense for which defendant was on trial was not improper under 
Rule of Evidence 608(b). S. v. Bagley, 201. 

8 87. Direct Examination of Witnesses 
Witnesses in a homicide case did not improperly testify to  assumptions. S. v. 

Holden, 125. 

8 89.1. Credibility of Witnesses; Evidence of Character Bearing on Credibility 
There was no error in a prosecution for first degree sex offense from the trial 

court's refusal to allow defendant to cross-examine the victim's mother about 
whether she concealed income in order to receive more government assistance 
where defendant failed to have the witness answer for the record. S. v. Miller, 445. 

8 89.8. Impeachment of Witnesses; Promise of Hope of Payment, Leniency or 
other Reward 

The trial court did not er r  in a prosecution for first degree sex offense by not 
permitting defendant to cross-examine the victim's mother about her motivation for 
testifying. S. v. Miller, 445. 

8 89.10. Impeachment of Witnesses; Prior Criminal Conduct 
The trial court in a prosecution for kidnapping, murder, and discharging a fire- 

arm into an occupied vehicle did not er r  by refusing to allow defendant to cross- 
examine a witness about assaults the witness had allegedly committed. S. v. 
Strickland, 31. 
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8 91.12. Speedy Trial; Periods Excluded from Time Computation; Pretrial Mo- 
tions 

Defendant's speedy trial rights were not violated by the passage of 224 days 
between indictment and trial. S. v. Miller, 445. 

1 91.14. Speedy Trial; Periods Excluded from Time Computation; Continuance 
Granted 

There was no error in a prosecution for first degree sexual offense where 427 
days elapsed from defendant's indictment until trial. S. v. Kivett, 404. 

8 91.16. Speedy Trial; Other Time Periods Excluded from Time Computation 
The trial court erred in a prosecution for first degree sex offense by excluding 

from the speedy trial computation a twenty-one day period from the date of indict- 
ment until the date the next term of superior court commenced. S. v. Kivett, 404. 

The trial court did not abuse i ts  discretion in a murder prosecution by denying 
defendant's motion to dismiss for speedy trial violations where 342 days between 
dismissal of the first indictment and reindictment were excluded. S. v. Lamb, 633. 

1 92.1. Consolidation of Charges against Multiple Defendants; Consolidation Held 
Proper, Same Offense 

The trial court did not e r r  in granting the State's motion for joinder and in de- 
nying defendant's motion to sever his first degree murder trial from that of his 
female codefendant on the ground that the codefendant's testimony was so an- 
tagonistic to defendant's plea of not guilty as to prejudice his right to a fair trial. S. 
v. Green, 594. 

8 92.4. Consolidation of Multiple Charges against Same Defendant Held Proper 
The trial court did not e r r  by granting the State's motion to consolidate 

charges of first degree burglary and armed robbery for trial where the evidence 
showed a common scheme. S. v. Maness, 454. 

1 97.1. No Abuse of Diacretion in Permitting Additional Evidence 
The trial court did not abuse its discretion in permitting a State's witness to 

retake the stand after the jury had begun its deliberations and to give further 
testimony concerning the date of a photographic identification even if the court was 
not aware that the date given by the witness upon recall was inconsistent with the 
date given in his prior testimony. S. v. Riggins, 107. 

8 98.2. Sequestration of Witnesses 
The trial court did not er r  in the denial of defendant's motion to sequester the 

State's witnesses. S. v. Holden, 125. 

8 99.3. Court's Expression of Opinion; Remarks in Connection with Admission of 
Evidence 

The trial judge did not express an opinion when he permitted a recalled 
witness to present new testimony about the date of a photographic identification 
without informing the jury that the testimony was different from the witness's 
earlier sworn testimony. S. v. Riggins, 107. 

8 99.7. Conduct of the Court, Admonitions to Witnesses 
The trial court and the district attorney in a second degree murder prosecu- 

tion did not improperly stifle the free presentation of testimony by warning a 
witness that she could be subject t o  perjury and contempt of court. S. v. Lamb, 
633. 
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8 101.4. Conduct Affecting or During Deliberation of Jury 
The trial judge properly exercised his discretion in compliance with G.S. 

15A-1233(a) when he denied a jury request to review a transcript of the testimony. 
S. v. Lewis, 42. 

8 102. Argument of Counsel 
The trial court's refusal to  permit both counsel for defendant to address the 

jury during defendant's final arguments in the  guilt-innocence and sentencing 
phases of a capital case constituted prejudicial error per se in both phases. S. v. 
Mitchell, 650. 

1 102.6. Particular Comments in Jury Argument 
The prosecutor's jury argument in a murder and attempted rape case that "his 

wife came over to see him in jail and don't you know what he told her is to  get  that 
gun and hide that gun" was a reasonable inference from the evidence. S. v. Holden, 
125. 

Statements by the prosecutor in his jury argument to  the effect that  there are 
guilty people walking the  streets of this country every day because the government 
cannot collect enough evidence to  t r y  them for crimes were not improper when con- 
sidered in context. Ibid. 

The prosecutor's jury arguments in a murder and rape case tha t  "if he gets out 
there he's going to  do it again" and "How many more women are  we going to see 
this man rape before we say enough is enough?" were not so grossly improper as to  
require the trial judge to  correct the  arguments ex mero motu. Ibid. 

The prosecutor's jury arguments that  "The victim didn't have an opportunity 
to  have [defendant's attorneys] represent her" on the date of the  crimes and that 
"she cries out from the grave for justice" were not improper. Zbid. 

The prosecutor's jury argument that "I wish I had a quarter for every defend- 
ant that . . . says after he got in jail he found the  Lord and now he's got religion" 
was not so grossly improper as to  require correction ex mero motu. Ibid. 

The prosecutor's jury argument in this first degree murder case did not im- 
properly appeal to  the jury to  decide the case based on community sentiment but 
appears to  urge tha t  cases should be decided on the  evidence and the  rule of law. S. 
v. Hogan, 719. 

1 102.12. Jury Argument; Comment on Sentence or Punishment 
The prosecutor's jury argument that "he should not be out there on the street  

and given the opportunity to commit this crime again" and that  "the only way you 
can be sure . . . is if you give him the death penalty" was not improper. S. v. 
Holden, 125. 

The trial court properly refused to  permit defense counsel in his jury argu- 
ment to describe the  execution procedure defendant would encounter if he were 
sentenced to  death. Ibid. 

The trial court in a capital case properly sustained the State's objection to  
defense counsel's jury argument asking each juror individually to  spare defendant's 
life. Ibid. 

The trial court did not er r  in prohibiting defendant from arguing to  the  jury in 
a capital case that  a life sentence would be imposed if the jury could not agree 
upon a sentence. S. v. Lloyd, 301. 
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g 106.2. Sufficiency of Evidence where there Is Circumstantial Evidence 
The evidence in a first degree murder prosecution was sufficient even though 

it required an inference on an inference. S. li. Childress, 226. 

B 111.1. Particular Miscellaneous Instructions 
The trial court misstated the law in its instruction to  defendant concerning his 

decision as  to  whether to  testify when the court stated that  the  prosecution "could, 
on good faith, ask you about prior misconduct, whether it resulted in convictions in 
court if they had some good faith reason t o  ask those questions, and you would be 
under oath to  answer the questions truthfully," but such error was harmless 
beyond a reasonable doubt. S. v. Autry, 392. 

1 113. Instructions; Statement of Evidence and Application of Law Thereto 
The trial judge did not er r  in a prosecution for first degree burglary and 

armed robbery by not instructing the  jury on a lack of evidence of defendant's 
prior criminal activity or convictions. S. v. Maness, 454. 

B 113.5. Charge on Defense of Alibi 
The trial court in a rape and sexual offense case did not deprive defendant of 

his alibi defense by instructing the  jury to  return verdicts of guilty if it found that 
defendant committed the  crimes charged "on the  date alleged" and by refusing to  
include the specific date in its mandate to  the jury. S. v. Stover, 580. 

8 113.6. Charge where there Are Several Defendants 
The trial court erred in the  joint trial of two defendants for first degree 

murder and first degree rape by giving instructions readily susceptible to  being in- 
terpreted as  instructions to  convict each defendant if the jury found that  the  other 
had committed the  crimes charged. S. v. McCollum, 557. 

@ 114.2. Instructions; No Expression of Opinion in Statement of Evidence or Con- 
tentions 

The trial court in a first degree murder prosecution did not commit plain error 
or express an opinion in its instructions by reciting the evidence and the State's 
contentions. S. v. Childress, 226. 

1 115. Instructions on Lesser Degrees of Crime 
The trial court did not e r r  in a prosecution for burglary and armed robbery by 

not submitting to  the jury lesser included offenses. S. v. Maness, 454. 

1 117. Charge on Credibility of Witnesses 
There was no prejudice in a murder prosecution where the trial court agreed 

to  give defendant's requested instruction that the  jury could consider witnesses' 
pretrial conflicting statements in determining truthfulness and actually instructed 
the  jury to  consider consistent statements in determining truthfulness. S. v. Lamb, 
633. 

@ 117.4. Charge on Credibility of State's Witnesses 
There was no prejudicial error in a prosecution arising from a burglary, rape. 

and kidnapping where the  court did not instruct the  jury prior to  the testimony of 
three State's witnesses that  the  witnesses were testifying under grants of immuni- 
ty. S. v. McLaughlin. 267. 
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8 122.2. Additional Instructions Upon Jury's Failure to Reach Verdict 
The trial court's inquiry into t he  numerical division of the  jury after the  jury 

reported that  it was deadlocked was not coercive in the  totality of the  circum- 
stances, and the  court's additional instructions were proper. S. v. Bussey, 92. 

When informed of the  numerical division of the jury, the  court's response, 
"You're making progress," was not error when considered in the  context of the 
court's previous lengthy additional instructions. Ibid. 

The trial court did not e r r  in a murder prosecution by inquiring into the 
numerical division of the  jury or in i ts  instructions to  the  jury about deliberating 
toward a verdict. S. v. Forrest, 186. 

8 128.1. Mistrial 
The trial court did not abuse its discretion in the prosecution of defendant for 

the first degree rape of his stepdaughter by denying his motion for a mistrial after 
defendant's wife testified that  her husband had been brought to  court before for 
rape. S. v. Boyd, 574. 

8 128.2. Particular Grounds for Mistrial 
The trial court did not er r  in denying defendant's motion for a mistrial made 

on the ground of possible juror intimidation after he learned that  a spectator who 
had been subpoenaed by defendant but did not testify had been excluded from the  
courtroom by the trial judge because he was glaring a t  the  jury foreperson. S. v. 
Stover, 580. 

The trial court in a felony murder case did not er r  in denying defendant's mo- 
tion for a mistrial when a detective testified that  he had gotten information about 
an unspecified previous charge against defendant in Maryland although such 
testimony was improper under Rule of Evidence 404(b). S. v. Hogan, 719. 

8 134.4. Youthful Offenders 
The committed youthful offender statute does not apply to a conviction or plea 

of guilty to a first degree sexual offense for which the  punishment is mandatory life 
imprisonment. S. v. Browning, 535. 

8 135.3. Exclusion of Veniremen Opposed to Death Penalty 
Death qualification of the  jury did not violate the U. S. or N. C. Constitutions. 

S. v. Holden, 125. 
The trial court properly denied defendant's motion in a first degree murder 

case for two separate jury trials to  decide the issues of guilt or innocence and 
punishment. Ibid. 

The trial court did not err  in excusing a juror for cause and substituting an 
alternate juror after the completion of the guilt phase of a first degree murder case 
and prior to  the sentencing phase where the  court learned after the guilt phase was 
completed that the juror had changed her mind and could not vote for the death 
penalty under any circumstances. Bid. 

The trial court in a capital case properly excluded for cause two prospective 
jurors who indicated that  they could not follow the law or instructions of the trial 
court if to  do so would result in a death sentence. S. v. Lloyd, 301. 

8 135.4. Capital Cases; Separate Sentencing Proceeding 
The statute authorizing the death penalty is not unconstitutional because the 

jury has discretion whether to  impose it. S. v. Holden, 125. 
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Defendant was not prejudiced by the  prosecutor's jury argument in a murder 
and attempted rape case tha t  evidence that  defendant gave CPR to  a victim while 
working with a rescue squad was really an aggravating rather than a mitigating 
factor because defendant used his position a s  a member of the rescue squad t o  com- 
mit a rape. Ibid. 

The N.C. death penalty statute is not unconstitutional on grounds that  it is ap- 
plied in a discriminatory manner, is vague and overbroad, and involves subjective 
discretion. S. v. Green, 594. 

ff 135.6. Capital Cases; Separate Sentencing Proceeding; Competency of Evidence 
Evidence of defendant's prior conviction was properly admitted during the  

sentencing phase of a first degree murder case to  prove the  aggravating circum- 
stance that  defendant had previously been convicted of a felony involving the  use 
or threat  of violence to  the  person. S. v. Holden, 125. 

Testimony by five witnesses concerning prior criminal activity by defendant 
(two rapes and three assaults) was properly admitted to  rebut evidence offered by 
defendant to  prove the mitigating factor tha t  he had no significant history of prior 
criminal activity. Ibid. 

Defendant was not prejudiced by the trial court's exclusion of a psychological 
evaluation concerning defendant's competency to  stand trial during the penalty 
phase of a first degree murder case. S. v. Lloyd, 301. 

ff 135.7. Capital Cases; Separate Sentencing Proceeding; Instructions 
The trial court in a capital case properly refused to  instruct the jury that the 

court would impose a life sentence if the jury could not unanimously agree on a 
recommendation of punishment within a reasonable time. S. v. Holden, 125. 

The trial court properly refused to  give defendant's requested instruction that 
"if you find that  the  aggravating circumstance is sufficiently substantial to  call for 
the death penalty in light of the mitigating circumstances, you must unanimously 
and beyond a reasonable doubt find that death is the appropriate punishment in 
this case for this defendant." Ibid. 

The trial court properly refused to give defendant's requested instruction that 
the appropriate sentence for the "typical" or "normal" cases of premeditated and 
deliberated murder is life imprisonment. Ibid 

# 135.8. Capital Cases; Separate Sentencing Proceeding; Aggravating Circum- 
stances 

A plea of no contest followed by a final judgment imposing a sentence is a con- 
viction within the meaning of the  previous conviction of a felony involving the use 
or threat of violence to  the  person aggravating circumstance. S. v. Holden, 125. 

Statements made by defendant were sufficient evidence for the trial court to 
submit the aggravating circumstance as  to  whether a murder was committed for 
the purpose of avoiding or preventing a lawful arrest. Ibid. 

In a prosecution for three first degree murders committed in a tavern, the 
State presented sufficient evidence that one victim was killed to  eliminate him as a 
witness to support the court's submission of the aggravating factor that such 
murder was committed for the purpose of avoiding or preventing a lawful arrest. S. 
v. Green, 594. 

The trial court's findings of witness elimination and violent course of conduct - 
aggravating factors for a first degree murder were not based on the same evidence. 
Ibid. 
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The State was not limited to the introduction of the court record of 
defendant's prior armed robbery conviction in establishing the aggravating circum- 
stance that defendant had previously been convicted of a felony involving the use 
or threat of violence to the person, and the State was properly permitted to pre- 
sent the testimony of a former police officer who had investigated the armed rob- 
bery. Ibid. 

There was sufficient evidence to support the trial court's submission of the 
especially heinous, atrocious or cruel aggravating circumstance in a first degree 
murder case. Ibid 

Q 135.9. Capital Cases; Separate Sentencing Proceeding; Mitigating Circum- 
stances 

The trial court did not er r  in refusing to give peremptory instructions on the 
fifteen mitigating factors placed before the jury in a first degree murder case. S. v. 
Holden, 125. 

The trial court properly refused to  instruct that the burden was on the State 
to prove beyond a reasonable doubt that a mitigating circumstance does not exist. 
Ibid. 

The trial court properly refused to  instruct the jury that "no single juror is 
precluded from considering anything in mitigation in the ultimate balancing proc- 
ess, even if that mitigating factor was not considered or agreed upon by all 12 of 
you unanimously." Ibid. 

The trial court properly refused to give defendant's requested instruction that 
"Evidence that the defendant's mental or emotional development was significantly 
below that of persons of his chronological age is a mitigating circumstance entitled 
to great weight." Ibid. 

The trial court in a first degree murder case did not er r  in submitting the 
statutory mitigating circumstance of "no significant history of prior criminal activi- 
ty" where defendant had been convicted of two felonies almost twenty years before 
and had been convicted only of seven alcohol-related misdemeanors in the last ten 
years. S. v. Lloyd, 301. 

The trial court in a first degree murder case did not er r  in refusing to submit 
the nonstatutory mitigating circumstances that defendant had no prior record of 
capital offenses and that defendant had not been convicted of a felony in the past 
ten years where the court submitted the "no significant history of prior criminal ac- 
tivity" mitigating circumstance and permitted the jury to consider any other cir- 
cumstances arising from the evidence which the jury deemed to  have mitigating 
value. Ibid. 

Due process does not prohibit placing upon the defendant in a capital case the 
burden of proving mitigating circumstances by a preponderance of the evidence or 
requiring jurors to reach unanimous decisions regarding the presence of mitigating 
circumstances. Ibid. 

The "especially heinous, atrocious, or cruel" aggravating circumstance is 
neither unconstitutionally vague nor overbroad. Ibid 

B 135.10. Capital Cases; Separate Sentencing Proceeding; Review 
A sentence of death imposed on a defendant who killed his victim after sexual- 

ly assaulting her was not excessive or disproportionate. S. v. Holden, 125. 
A sentence of death imposed upon a defendant convicted of first degree 

murder on the basis of premeditation and deliberation and of robbery was not ex- 
cessive or disproportionate to the penalty imposed in similar cases. S. v. Lloyd. 301. 
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Sentences of death imposed on defendant for three first degree murders com- 
mitted with premeditation and deliberation were not disproportionate to the 
punishment imposed in similar cases. S. v. Green, 594. 

8 138.14. Fair Sentencing Act; Consideration of Aggravating and Mitigating Fac- 
tors in General 

The trial court did not abuse its discretion in concluding that the aggravating 
factor of prior crimes outweighed the mitigating circumstances that defendant 
voluntarily surrendered to the jurisdiction of the court and that the relationship 
between the victim and defendant was otherwise extenuating and in imposing a 
sentence of life imprisonment for second degree murder. S. v. Canty, 520. 

B 138.21. Fair Sentencing Act; Aggravating Factor of Especially Heinous, Atro- 
cious, or Cruel Offense 

The evidence showed excessive brutality and psychological suffering not nor- 
mally present in second degree murders so as to support the trial court's finding 
that a murder was especially heinous, atrocious, or cruel. S. v. Mancuso, 464; S. v. 
Ma~ley,  415. 

A pretrial order rejecting the especially heinous, atrocious or cruel ag- 
gravating factor as a basis for imposing the death penalty for a murder was not 
binding upon the trial judge in a sentencing hearing after defendant was convicted 
of second degree murder. S. v. Mancuso, 464. 

8 138.24. Fair Sentencing Act; Aggravating Circumstance of Physical Infirmity of 
Victim 

The trial court properly found as an aggravating factor for second degree 
murder that "the victim was physically infirm because he had an alcohol concentra- 
tion of .29%." S. v. Drayton, 512. 

B 138.27. Fair Sentencing Act; Aggravating Factor of Taking Advantage of Posi- 
tion of Trust or Confidence 

The trial court did not e r r  in sentencing defendant on a plea of guilty to second 
degree murder by finding as an aggravating factor that defendant took advantage 
of a position of trust  or confidence where the victim was only three months old. S. 
v. Holden, 689. 

B 138.29. Fair Sentencing Act; Other Aggravating Factors 
The State's evidence during the sentencing hearing was sufficient to support 

the trial court's finding of premeditation and deliberation as an aggravating factor 
for a second degree murder to which defendant pled guilty. S. v. Brewer, 284. 

Where a defendant is tried for first degree murder upon the theory of 
premeditation and deliberation and is found by the jury to be guilty of second 
degree murder, the trial court is precluded from finding as an aggravating factor 
for second degree murder that defendant acted with premeditation and delibera- 
tion. S. v. Marley, 415. 

Perjury may no longer constitute a nonstatutory aggravating factor in North 
Carolina. S. v. Vandiver, 570. 

B 138.32. Fair Sentencing Act; Mitigating Factor of Duress 
Evidence in a murder case that the victim had stabbed defendant forty-eight 

hours before defendant shot the victim did not require the trial court to find the 
statutory mitigating circumstance that defendant acted under duress. S. v. Canty, 
520. 
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The trial court did not er r  in a prosecution for second degree murder of an in- 
fant by her mother by failing to  find the  statutory mitigating factor that  defendant 
committed the  offense under duress, coercion, threat  or compulsion. S. v. Holden, 
689. 

$ 138.34. Fair Sentencing Act; Mitigating Factor of Mental or Physical Condition 
The trial judge did not abuse his discretion when sentencing defendant for 

burglary and robbery by failing to  find tha t  defendant's alcoholism or drug abuse 
lessened his culpability for the offenses. S. v. Barts, 170. 

The trial court was not required to  find as  a mitigating circumstance for sec- 
ond degree murder that  defendant's limited mental capacity significantly reduced 
his culpability for the  offense where the  evidence was uncontradicted that  defend- 
ant had a limited mental capacity but was in conflict as  to  whether this limited 
capacity significantly reduced defendant's culpability. S. v. Smith, 290. 

The trial court did not e r r  in sentencing defendant for the second degree 
murder of her own child by failing to  find in mitigation that  defendant suffered 
from a physical condition significantly reducing her culpability. S. v. Holden, 689. 

@ 138.35. Fair Sentencing Act; Mitigating Factor of Immaturity or Limited Men- 
tal Capacity 

The trial judge did not abuse his discretion when sentencing defendant for sec- 
ond degree murder by failing to  find the statutory mitigating factor that 
defendant's immaturity or limited mental capacity significantly reduced her 
culpability. S. v. Holden, 689. 

8 138.38. Fair Sentencing Act; Mitigating Factor of Strong Provocation 
Evidence that the victim had stabbed defendant forty-eight hours earlier, that  

the victim had threatened defendant's life and refused to  talk with him about the 
stabbing incident eight hours earlier, and that  defendant believed the victim was 
armed a t  the time defendant shot him did not require the trial court to  find the 
mitigating circumstance that  defendant acted under strong provocation. S. v. Can- 
t y ,  520. 

@ 138.40. Fair Sentencing Act; Mitigating Factor of Acknowledgment of Wrong- 
doing 

The trial court did not abuse its discretion when sentencing defendant for bur- 
glary and armed robbery by failing to  find the  mitigating factor that  the  defendant 
voluntarily acknowledged wrongdoing a t  an early stage of the criminal process. S. 
v. Barts, 170. 

When a defendant moves to  suppress a confession, he may not use evidence of 
the confession to prove the voluntary acknowledgment of wrongdoing mitigating 
circumstance. S. v. Smith, 290. 

ff 138.41. Fair Sentencing Act; Mitigating Factor of Good Character or Reputa- 
tion 

The trial court did not er r  in a prosecution for first degree burglary and armed 
robbery by failing to find as  a mitigating factor that defendant had been a person 
of good character or had a good reputation in the community in which he lived. S. 
v. Maness, 454. 

ff 138.42. Fair Sentencing Act; Other Mitigating Factors 
The trial court in a second degree murder case did not e r r  in failing to find as 

a nonstatutory mitigating circumstance that  the victim stabbed defendant forty- 
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eight hours prior to the shooting of the victim where the court found the statutory 
mitigating circumstance that the relationship between the victim and defendant 
was otherwise extenuating. S. v. Canty, 520. 

The trial court did not er r  when sentencing defendant for the second degree 
murder of her infant by not finding as a nonstatutory mitigating factor that defend- 
ant suffered from a psychological condition reducing her culpability. S. v. Holden, 
689. 

1 140.3. Consecutive Sentences 
The trial court did not abuse its discretion in a prosecution for armed robbery 

and first degree burglary by imposing consecutive sentences. S. v. Maness, 454. 

1 150.1. Defendant's Waiver of Right to Appeal 
A defendant who was convicted of both larceny and common law robbery 

waived his right to raise double jeopardy on appeal. S. v. McLaughlin, 267. 

1 181.2. Postconviction Hearing; Burden of Proof; Evidence 
The trial court in a prosecution for rape, first degree sex offense, and crime 

against nature did not er r  by denying defendant's motion for appropriate relief 
based on newly-discovered evidence where defendant knew of the new evidence 
during the trial. S. v. Powell, 364. 

DAMAGES 

1 10. Credit on Damages; Collateral Source Rule 
The collateral source rule prohibits the defendants in a medical malpractice 

case from offering evidence of mitigation of damages by past Medicaid payments, 
future public benefits, and gratuitous services and payments by the minor 
plaintiffs grandmother. Cates v. Wilson, 1. 

In a medical malpractice action by a mother and a child born with cerebral 
palsy and mental retardation, the trial court's erroneous admission of collateral 
source evidence of past and future Medicaid benefits, AFDC payments and child 
support constituted prejudicial error entitling plaintiffs to a new trial on issues of 
liability and damages. Ibid 

1 16.1. Sufficiency of Evidence; Extent of Injuries 
The trial court did not abuse its discretion in setting aside the verdict of 

$4,580,000 for the minor plaintiff and ordering a new trial on the issue of damages 
in an action against a hospital to recover damages resulting from a brain injury suf- 
fered by the minor plaintiff during a footling breech birth. Campbell v. P i t t  County 
Memorial Hosp., 260. 

DIVORCE AND ALIMONY 

Q 30. Equitable Distribution 
The trial court erred by granting defendant's motion asking to be relieved 

from the effect of a divorce judgment to the extent that it barred her from assert- 
ing a claim for equitable distribution. Howell v. Howell, 87. 
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EMINENT DOMAIN 

ff 3. Necessity of Public Purpose under Power of Eminent Domain 
The trial court erred in a private condemnation action by granting defendant's 

motion for summary judgment and denying plaintiffs motion for summary judg- 
ment on the grounds that plaintiff telephone company's desired use of the land in 
question was not for the use and benefit of the public because the condemnation 
was for the purpose of providing telephone service to a single customer. Carolina 
Telephone and Telegraph Co. v. McLeod, 426. 

EVIDENCE 

1 14. Communications between Physician and Patient 
Plaintiffs waived their physician-patient privileges as  to non-party treating 

physicians whom defendants called as expert witnesses, and this waiver extended 
not only to  information obtained by the  treating physicians but also to opinions held 
by the treating physicians formed as a result of information gained during their 
treatment of plaintiffs. Cates v. Wilson, 1 .  

FALSE IMPRISONMENT 

8 2.1. Sufficiency of Evidence 
A directed verdict for defendant on plaintiffs claim for false imprisonment was 

improper where the evidence supported the contention that plaintiff was in- 
timidated into staying in a department store for nearly an hour by the repeated 
threats of the manager to  arrest  him. West v. King's Dept. Store, Inc., 698. 

The trial court properly granted a directed verdict on the female plaintiffs 
claim for false imprisonment where she was not accompanying her husband when 
he was confronted by the manager of a department store. Ibid 

GUARANTY 

B 2. Actions to Enforce Guaranty 
The trial court correctly entered summary judgment for plaintiffs on a letter 

which plaintiffs claimed was a personal guaranty. Craftique, Inc. v. Stevens and 
Co., Inc., 564. 

HOMICIDE 

B 11. Defense of Accident 
The trial court in a first degree murder prosecution did not er r  by submitting 

the case to the jury despite defendant's evidence of accident. S. v. Childress, 226. 

8 12. Indictment 
I t  is not necessary to list the  aggravating factors on the bill of indictment in 

order to seek the death penalty. S. v. Dixon. 111 .  
The trial court properly denied defendant's motion to require the State to  file 

a bill of particulars reciting the aggravating factors it intended to  rely on at  the 
punishment phase. S. v. Holden, 125. 

A murder indictment which omitted the county of defendant's residence and 
which omitted the averment "with force and arms" was not fatally defective. S. v. 
James, 676. 
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Q 12.1. Indictment; Premeditation and Deliberation; Perpetration of Felony 
The State could not be required to  elect whether it intended to  base its first 

degree murder case on premeditation and deliberation or the  felony murder rule. S. 
v. Holden, 125. 

Q 15. Relevancy and Competency of Evidence 
There was no prejudicial error in a prosecution for first degree murder where 

the  court allowed a witness to  testify that  a nephew of the deceased had accused 
defendant of killing the  victim. S. v. Childress, 226. 

Q 18.1. Particular Circumstances Showing Premeditation and Deliberation 
There was sufficient evidence of premeditation and deliberation to submit a 

first degree murder charge to  the  jury. S. v. Forrest, 186. 

Q 20. Red and Demonstrative Evidence Generally 
The trial court did not er r  in a first degree murder prosecution by admitting 

into evidence certain items found a t  the  crime scene. S. v. Childress, 226. 

Q 20.1. Photographs 
The State was properly allowed to  introduce seven photographs showing a 

murder victim's body and the crime scene. S. v. Holden, 125. 
The trial court did not e r r  in denying defendant's motion to  limit the State's 

photographic evidence of a homicide victim's body where this evidence included 
four photographs depicting all or part of the  victim's body and a videotape of the  
crime scene which included the  body. S. v. Murphy, 738. 

Q 21.5. Sufficiency of Evidence of First Degree Murder 
The evidence in a first degree murder prosecution was sufficient even though 

it required an inference on an inference. S. v. Childress, 226. 
There was sufficient evidence of premeditation and deliberation to  support 

defendant's conviction of first degree murder of a highway patrolman. S. v. Bray, 
663. 

The trial court did not er r  by denying defendant's motion to  dismiss the  charge 
of first degree murder. S. v. James, 676. 

The trial court did not e r r  in a first degree murder prosecution by denying de- 
fendant's motions to  dismiss all charges on the  grounds of insufficient evidence. S. 
v. Nichols, 616. 

Q 21.6. Sufficiency of Evidence of First Degree Murder; Homicide in Perpetration 
of Felony 

The evidence was sufficient to  support a jury verdict finding defendant guilty 
of first degree murder. S. v. Holden, 125. 

There was sufficient evidence of armed robbery to  submit felony murder t o  the  
jury even if defendant's intent to  take the  victims' wallets was formed after he shot 
the  victims. S. v. Green, 594. 

The trial court did not e r r  by denying defendant's motion to  dismiss a t  the  
close of all the  evidence in a prosecution for first degree murder under the  felony 
murder rule based on discharging a firearm into an occupied vehicle. S. v. Wheeler, 
725. 

Q 23.1. Instructions on Elements of Offense 
The trial judge did not er r  in its instructions on malice in a first degree mur- 

der prosecution. S. v. Fones t ,  186. 
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1 24. Instructions on Burden of Proof 
There was no plain error in a prosecution for first degree murder where the 

trial court's instructions clearly charged the jury that the State bore the burden of 
proof of each of the elements in question and that  the jury could consider circum- 
stantial evidence. S. v. Davis, 52. 

1 24.1. Instructions on Presumptions Arising from Use of Deadly Weapon 
The trial court did not er r  in a murder prosecution where defendant shot and 

killed his terminally ill father by instructing the jury that it could infer malice from 
the use of a deadly weapon. S. v. Fones t ,  186. 

The trial court's instructions on the inferences of malice and unlawfulness aris- 
ing from proof of the intentional use of a deadly weapon proximately causing death 
and on defendant's burden to prove insanity to the satisfaction of the jury did not 
together create a constitutionally impermissible mandatory rebuttable presumption 
on the element of unlawfulness. S. v. Marley, 415. 

1 25.2. Instructions on Premeditation and Deliberation 
There was no plain error in the trial court's instruction on premeditation and 

deliberation in a first degree murder prosecution. S. v. Dixon, 111. 
A defendant who was convicted and sentenced for first degree murder on the 

theory of premeditation and deliberation and who received a consecutive sentence 
for armed robbery was not prejudiced by the trial court's failure to  submit first 
degree murder on the theory of felony murder with robbery as  the underlying 
felony. S. v. Lewis, 42. 

1 27.1. Instructions on Voluntary Manslaughter 
The trial court's instruction on malice in a murder prosecution was not in- 

complete in that it failed to define just cause, excuse, or justification. S. v. Fones t ,  
186. 

1 28.6. Instructions on Defense of Intoxication 
The trial court did not err  in a first degree murder prosecution by refusing to 

instruct on voluntary intoxication and to  submit the possible verdict of second 
degree murder on the basis of voluntary intoxication. S. v. Strickland, 31. 

HUSBAND AND WIFE 

1 0  Compliance with Statutory Formalities of Separation Agreement 
The acts of the parties in signing a separation agreement in the presence of a 

notary public satisfied the statutory requirements of an acknowledgment, and the 
notary could affix a certificate of acknowledgment to the separation agreement two 
years later so that the document "speaks the truth." Lawson v. Lawson, 274. 

1 12. Separation Agreement; Revocation and Rescission; Remarriage; Resump- 
tion of Marital Relationship 

G.S. 5 31A-l(b)(6) is inapplicable to  separation agreements entered into by par- 
ties contemplating a separation or divorce from a valid marriage. Taylor v. Taylor, 
244. 

The trial court correctly terminated plaintiffs obligation to pay alimony under 
a separation agreement where defendant had remarried without divorcing plaintiff. 
Ibid. 



ANALYTICAL INDEX 

HUSBAND AND WIFE - Continued 

A provision of a separation agreement which required the wife to  transfer to 
the husband her interest in the  marital residence if the  parties "lived continuously 
separate and apart" for a full year after the date of the agreement was not en- 
forceable where the parties engaged in sexual intercourse during the one-year 
period. Higgins v. Higgins, 482. 

INDICTMENT AND WARRANT 

1 7. Form, Requisites, and Sufficiency in General 
The trial court did not e r r  by refusing to  quash indictments for assault with a 

deadly weapon with intent to  kill inflicting serious injury and robbery with a 
firearm on the  basis of insufficient evidence to support the charges. S. v. James, 
676. 

1 8.4. Election between Offenses 
The State could not be required to  elect whether it intended to  base its first 

degree murder case on premeditation and deliberation or the felony murder rule. S. 
v. Holden, 125. 

1 13.1. Discretionary Denial of Motion for Bill of Particulars 
The trial court properly denied defendant's motion to require the  State to file 

a bill of particulars reciting the  aggravating factors it intended to  rely on at  the 
punishment phase. S. v. Holden, 125. 

INNKEEPERS 

1 5. Liability for Personal Injuries 
In an action to  recover for injuries received by plaintiff when she was robbed 

and raped while a registered guest a t  defendants' motel, the  trial court did not e r r  
in failing specifically to instruct the  jury that  plaintiffs failure to  look out her 
bathroom window to  determine who was outside before opening the  motel door was 
a basis for finding contributory negligence. MUTTOW v. Daniels, 494. 

Evidence of prior criminal acts by third parties on or near business premises is 
admissible to show a defendant's knowledge of the need to  provide adequate securi- 
ty  measures to  protect its business invitees. Ibid. 

In an action to recover for injuries received by plaintiff when she was robbed 
and raped while a registered guest in defendants' motel, plaintiffs evidence was 
sufficient to  raise triable issues of fact as  to  whether the attack on plaintiff was 
reasonably foreseeable by defendants and whether defendants were thus negligent 
in failing to  maintain adequate security measures for the protection of their guests. 
Ibid 

INSURANCE 

1 130. Fire Insurance; Notice and Proof of Loss 
The insured under a fire insurance policy must bear the burden of proof as to 

"good cause" for the  failure to  give timely proof of loss, and the  insurer then must 
bear the burden of proof as  to  prejudice. Smith  v. N.C. Farm Bureau Mutwll Ins. 
Co., 60. 
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JUDGMENTS 

1 55. Right to Interest 
Prejudgment interest was properly awarded in a guaranty action from the 

date of the principal's breach. Craftique, Inc. v. Stevens and Co., Inc., 564. 

JURY 

1 5.2. Discrimination and Exclusion in Selection 
A statement by plaintiffs counsel was not alone sufficient to support a finding 

of discriminatory use of peremptory challenges. Jackson v. Housing Authority of 
High Point, 584. 

1 6. Voir Dire Examination; Practice and Procedure Generally 
The trial court did not err  in denying defendant's motion to  sequester the pro- 

spective jurors during the voir dire proceedings in a first degree murder case. S. v. 
Holden, 125. 

The trial court did not abuse its discretion by refusing to sequester prospec- 
tive jurors in a first degree murder case because of comments by two prospective 
jurors concerning the Biblical basis for the death penalty and a comment by a third 
prospective juror that  a life sentence "does not mean that  they will be in there for 
life and they are capable of committing this crime again." S. v. Murphy, 738. 

8 6.3. Scope and Propriety of Voir Dire Examination 
The prosecutor's statement to  prospective jurors that  the State could not 

receive a fair trial "if there is one person on the jury who could not return a ver- 
dict of guilty" was proper for the purpose of eliciting information relevant to  
statutory provisions permitting a challenge for cause to  a juror who, as a matter of 
conscience, would be unable to render a verdict in accordance with the law of 
North Carolina. S. v. Holden, 125. 

1 6.4. Voir Dire Examination; Questions as to Belief in Capital Punishment 
The trial court in a capital case did not e r r  in prohibiting defense counsel from 

inquiring into prospective jurors' religious denominations and the extent of their 
participation in church activities. S. v. Lloyd, 301. 

1 7.11. Challenges for Cause; Scruples against or Belief in Capital Punishment 
Death qualification of the jury did not violate the U. S. or N. C. Constitutions. 

S. v. Holden, 125. 
The trial court properly denied defendant's motion in a first degree murder 

case for two separate jury trials to  decide the  issues of guilt or innocence and 
punishment. Ibid. 

The trial court did not e r r  in excusing a juror for cause and substituting an 
alternate juror after the completion of the guilt phase of a first degree murder case 
and prior to  the sentencing phase where the court learned after the guilt phase was 
completed that  the juror had changed her mind and could not vote for the death 
penalty under any circumstances. Ibid. 

The court's exclusion for cause of certain jurors who expressed an unwill- 
ingness to impose the death penalty did not produce a jury biased in favor of con- 
viction in violation of defendant's constitutional rights. S. v. Green, 594. 
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Q 7.12. Challenges for Cause; What Constitutes Disqualifying Scruples against 
Capital Punishment 

The trial court in a capital case properly excluded for cause two prospective 
jurors who indicated that they could not follow the law or instructions of the  trial 
court if to do so would result in a death sentence. S. v. Lloyd, 301. 

Q 7.14. Peremptory Challenges; Manner of Exercising 
The trial court did not e r r  in allowing the prosecution to  challenge four black 

potential jurors peremptorily. S. v. Holden, 125. 
Defendant failed to present an adequate record on appeal from which to deter- 

mine whether jurors were improperly excused by peremptory challenges on the 
basis of race in a first degree murder and armed robbery prosecution. S. v. Mitch- 
ell, 650. 

The trial court properly denied defendant's motions to prohibit the State from 
peremptorily challenging black jurors and to require the court reporter to note the 
race of every potential juror examined. Ibid 

KIDNAPPING 

Q 1.2. Sufficiency of Evidence 
The trial court did not e r r  by not dismissing a kidnapping charge at  the close 

of all the evidence. S. v. Strickland, 31. 

LABORERS' AND MATERIALMEN'S LIENS 

Q 3. Lien of Material Furnisher; Recovery against Owner 
Materials are furnished within the meaning of G.S. 44-18(1) when, pursuant t o  a 

subcontract, materials are delivered to the site of improvement, and it is not re- 
quired that the materials be incorporated into the improvement or that the 
materials be present on the site a t  the time notice of lien is given. Contract Steel 
Sales, Inc. v. Freedom Construction Co., 215. 

Q 4. Lien of Subcontractor; Sufficiency of Notice 
A materialman's lien claimant is not required to use the model "Notice of 

Claim of Lien" form set out in G.S. 5 44A-19(b) in order to perfect its lien so long 
as all information set out in the statutory form is contained in the notice. Contract 
Steel Sales, Inc. v. Freedom Construction Co., 215. 

A letter written by plaintiff first tier subcontractor to the owner complied 
with the statutory requirements for giving notice of a claim of lien for materials. 
Ibid 

LARCENY 

Q 7.7. Sufficiency of Evidence of Larceny of Automobile 
The trial court properly denied defendant's motion to dismiss the charge of 

larceny of an automobile. S. v. McLaughlin, 267. 

LIBEL AND SLANDER 

Q 16. Sufficiency of Evidence 
Plaintiffs evidence was insufficient t o  show that anyone other than plaintiffs 

themselves heard the accusations made by defendant's store manager. Wes t  v. 
King's Dept.  Store, Inc., 698. 
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MASTER AND SERVANT 

8 10. Duration and Termination of Contract of Employment 
The trial court erred by permitting the jury to  determine that  a release barred 

plaintiffs claim for breach of an employment contract. Travis v. Knob Creek, Inc., 
279. 

8 49. Workers' Compensation; Employees within the Meaning of the Act 
An employment relationship existed between plaintiff and defendant at  the 

time of plaintiffs injury. Youngblood v. North State Ford Truck Sales, 380. 

8 55.5. Workers' Compensation; Relation of Injury to Employment; M e ~ i n g  of 
"Arising out of' Employment 

The death of a furniture designer who was struck by a vehicle as he assisted 
an injured pedestrian who had no connection to  the employee's duties or his 
employer's business while returning home from a business trip did not arise out of 
his employment. Roberts v. Burlington Industries, 350. 

8 65.1. Workers' Compensation; Hernia 
The pain that must accompany an injury resulting in a hernia to render the in- 

jury compensable under G.S. 97-2(18)(c) need not occur simultaneously with the sus- 
taining of the injury. Long v. Morganton Dyeing & Finishing Co., 82. 

8 77.2. Workers' Compensation; Modification and Review of Award; Time for Ap- 
plication 

The filing of an Industrial Commission Form 18 in a workers' compensation 
case did not constitute a timely application for review under G.S. 97-47. Apple v. 
Guilford County, 98. 

8 89.1. Workers' Compensation; Remedies against Third Person Tort-feasors; Fel- 
low Employee as Third Person 

Plaintiff dock worker's evidence showed only ordinary negligence by his co- 
employees in operating a forklift with no brakes, and plaintiff was limited to  
recovery under the Workers' Compensation Act. Abernathy v. Consolidated 
Freightways Corp., 236. 

MUNICIPAL CORPORATIONS 

8 4.4. Public Utilities and Services 
The County could not use a condition in a special use permit to impose limita- 

tions outside the  scope of its statutory authority on the City's use of a city-owned 
sewage treatment plant located in the county. Davidson County v. City of High 
Point, 252. 

NEGLIGENCE 

8 38. Instruction on Contributory Negligence 
In an action to  recover for injuries received by plaintiff when she was robbed 

and raped while a registered guest a t  defendants' motel, the trial court did not err  
in failing specifically to instruct the  jury that plaintiffs failure to look out her 
bathroom window to determine who was outside before opening the motel door was 
a basis for finding contributory negligence. Munow v. Daniels, 494. 
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NEGLIGENCE - Continued 

Q 56. Competency and Relevancy of Evidence in Actions by Invitees 
Evidence of prior criminal acts by third parties on or near business premises is 

admissible to show a defendant's knowledge of the need to provide adequate securi- 
ty measures to protect its business invitees. Munow v. Daniels, 494. 

Q 57.1. Sufficiency of Evidence in Actions by Invitees; Accidents Involving Doors 
The Court of Appeals erred by reversing the Industrial Commission's award of 

damages to plaintiff where defendant's employee replaced a screen panel in a storm 
door with a glass panel because children kept pushing out the screen panel. Bolkhir 
v. N. C. State Univ., 706. 

Q 57.10. Sufficiency of Evidence in Actions by Invitees 
In an action to  recover for injuries received by plaintiff when she was robbed 

and raped while a registered guest in defendants' motel, plaintiffs evidence was 
sufficient to raise triable issues of fact as to whether the attack on plaintiff was 
reasonably foreseeable by defendants and whether defendants were thus negligent 
in failing to maintain adequate security measures for the protection of their guests. 
Murrow v. Daniels, 494. 

PARENT AND CHILD 

f3 5.1. Right of Parent to Recover for Injuries to Child 
The Industrial Commission erred in an action under the State Tort Claims Act 

by awarding medical expenses to the parents of an injured child where the father 
had participated in the action as a guardian ad litem. Bolkhir v. N.C. State Univ., 
706. 

PENALTIES 

Q 1. Generally 
Where a superior court judge in a habeas corpus proceeding set a secured 

bond of $25,000 and ordered the father to appear in the district court with the child 
of the parties, the bond was an appearance bond intended to guarantee the father's 
appearance before the court and as a penalty in the event of his failure to appear 
as ordered rather than a compliance bond, and the proceeds of the forfeited bond 
should be paid to the county school fund rather than to the mother. Mussallam v. 
Mussallam, 504. 

PHYSICIANS, SURGEONS AND ALLIED PROFESSIONS 

Q 15.2. Malpractice; Who May Testify as Experts 
Plaintiffs waived their physician-patient privileges as to non-party treating 

physicians whom defendants called as expert witnesses, and this waiver extended 
not only to information obtained by the treating physicians but also to opinions held 
by the treating physicians formed as a result of information gained during their 
treatment of plaintiffs. Cates v. Wilson, 1 .  

PLEADINGS 

Q 33.2. Amendment Made after Time for Answering Has Expired 
An original complaint gave notice of the amended claim in an action under a 

construction bond from a water project. Pyco Supply Co., Znc. v. American Centen- 
nial Ins. Co., 435. 
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PRINCIPAL AND SURETY 

@ 1. Generally; Nature and Construction of Surety Contract 
Where a superior court judge in a habeas corpus proceeding set a secured 

bond of $25,000 and ordered the father to appear in the district court with the child 
of the parties, the bond was an appearance bond intended to guarantee the father's 
appearance before the court and as a penalty in the event of his failure to appear 
as ordered rather than a compliance bond, and the proceeds of the forfeited bond 
should be paid to  the county school fund rather than to the mother. Mussallam v. 
Mussallam, 504. 

A $25,000 secured bond was an appearance bond intended to guarantee the ap- 
pearance of the father in court rather than a bond required by the court under the 
authority of G.S. 5 50-13.2k) to insure the return of a child to the court's jurisdic- 
tion. Ibid 

PROCESS 

@ 8. Personal Service on Nonresident Individuals in this State 
The trial court properly denied defendant's motion to dismiss where defendant 

was personally served in North Carolina but claimed insufficient minimum contacts. 
Lockert v. Breedlove, 66. 

RAPE AND ALLIED OFFENSES 

@ 4.1. Proof of other Acts and Crimes 
Testimony by a child rape and sexual offense victim that defendant often 

engaged in sexual intercourse with her was not prohibited by Rule of Evidence 412, 
and any error by the trial court in failing to conduct the in camera hearing required 
by Rule 412 before admitting such testimony was harmless error. S. v. Spaugh, 550. 

Testimony by defendant's daughter that defendant had engaged in a continuing 
course of acts of sexual intercourse with her was admissible under Rule of Evi- 
dence 404 to show a common plan or scheme. Ibid 

1 4.3. Unchastity of Victim 
Where a rape and sexual offense victim testified that defendant asked her if 

she were a virgin and she answered yes, the trial court properly denied defendant's 
motion to be allowed to cross-examine the victim concerning her statement that she 
was a virgin. S. v. Autry, 392. 

@ 5. Sufficiency of Evidence 
The evidence was sufficient to support defendant's conviction of first degree 

rape by having intercourse with a ten-year-old girl. S. v. Rhodes, 102. 
The evidence was sufficient to support a jury verdict finding defendant guilty 

of attempted first degree rape. S. v. Holden, 125. 
The trial court did not er r  by denying defendant's motion to dismiss a t  the end 

of the evidence in a prosecution for a first degree sex offense against a four-year- 
old victim. S. v. Kivett, 404. 

The State's evidence was sufficient to support defendant's conviction of a first 
degree sexual offense by holding a knife against the victim's throat and forcing her 
to  perform fellatio on him. S. v. Jordan. 714. 

1 6. Instructions 
Assuming the trial court in a first degree sexual offense case erred by defining 

a deadly weapon as one "capable" of causing death or great bodily harm rather 
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RAPE AND ALLIED OFFENSES - Continued 

than one "likely" to cause such harm, such error was not harmful to defendant and 
was not plain error. S. v. Bagby, 201. 

The trial court in a first degree sexual offense case did not commit plain error 
by stating a t  one point in i ts  instructions that the jury could consider whether 
defendant engaged in the sexual act charged and that he did so by the use of force 
or threat of force and by use of a knife "or superior strength." Bid.  

The trial court's instructions did not permit the jury to  convict defendant of a 
second degree sexual offense under a constructive force theory without finding that 
he had posed a threat of serious bodily harm which reasonably induced fear thereof. 
Zbid 

8 6.1. Instructions on Lesser Degrees of Crime 
The trial court in a first degree sexual offense case did not er r  in failing to in- 

struct on assault on a female or attempted first or second degree sexual offense. S. 
v. Bagley, 201. 

Failure of the court in a first degree sexual offense case to instruct on the 
lesser offenses of assault with a deadly weapon and simple assault did not con- 
stitute plain error. Zbid. 

The trial court in a first degree sexual offense case did not er r  in refusing to  
instruct the jury on crime against nature as a lesser included offense. S. v. Jordan, 
714. 

O 19. Taking Indecent Liberties with Child 
The evidence supported defendant's conviction of taking indecent liberties with 

a minor where it tended to  show that the twenty-nine-year-old defendant engaged 
in sexual intercourse with the ten-year-old daughter of his girlfriend. S. v. Rhodes, 
102. 

ROBBERY 

fj 4.3. Armed Robbery Cases where Evidence Held Sufficient 
There was substantial evidence of each essential element of robbery with a 

dangerous weapon. S. v. Maness, 454. 
Evidence of robbery by the  use of a dangerous weapon was sufficient to with- 

stand defendant's motions to dismiss all charges and set aside the verdict. S. v. 
James, 676. 

O 4.6. Sufficiency of Evidence in Cases Involving Multiple Perpetrators 
The State's evidence was sufficient t o  support defendant's conviction for armed 

robbery of a highway patrolman's revolver under a theory of acting in concert 
although defendant's companion actually took the revolver from the patrolman. S. 
v. Bray, 663. 

RULES OF CIVIL PROCEDURE 

O 15. Amended Pleadings 
The determination of whether a claim asserted in an amended pleading related 

back does not hinge on whether a time restriction is deemed a statute of limitation 
or repose. Pyco Supply Co., Znc. v. Amen'can Centennial Ins. Co., 435. 

O 37. Failure to Make Discovery; Consequences 
The Court of Appeals erred by requiring the trial court to make negative find- 

ings of fact in an order taxing discovery sanctions. Watkins v. Hellings, 78. 
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RULES OF CIVIL PROCEDURE - Continued 

@ 59. New Trials 
The trial court did not abuse its discretion in setting aside the verdict of 

$4,580,000 for the minor plaintiff and ordering a new trial on the issue of damages 
in an action against a hospital to recover damages resulting from a brain injury suf- 
fered by the minor plaintiff during a footling breech birth. Campbell v. Pi t t  County 
Memorial Hosp., 260. 

8 60. Relief from Judgment or Order 
Neither G.S. 1A-1, Rule 60(b)(6) nor any other provision of law authorizes a 

court to nullify or void one or more of the legal effects of a valid judgment while 
leaving the judgment itself intact. Howell v. Howell, 87. 

SEARCHES AND SEIZURES 

@ 4. Particular Methods of Search; Tests 
The defendant in a prosecution for murder, rape and kidnapping did not waive 

his right to contest the admissibility of tests of blood samples taken from him by 
not making his motion before trial. S. v. Fisher, 19. 

The trial court did not e r r  in admitting test results of blood samples taken 
from defendant. Ibid 

@ 10. Warrantless Search on Probable Cause 
Assuming that an S.B.I. agent's warrantless search of a gym bag belonging to 

defendant which was seized from the office of defendant's employer violated de- 
fendant's constitutional rights and that evidence found in the bag was improperly 
admitted a t  defendant's trial for kidnapping, rape and sexual offenses, the er- 
roneous admission of such evidence was harmless beyond a reasonable doubt. S. v. 
Autry, 392. 

@ 14. Voluntary, Free, and Intelligent Consent to Search 
The trial court properly denied defendant's motion to suppress evidence seized 

from defendant's home and car after the issuance of a search warrant where de- 
fendant had consented to the search. S. w. Holden, 125. 

TELECOMMUNICATIONS 

@ 1.2. Determination of Rate Charged by Public Utility 
An order of the Utilities Commission establishing different interLATA Private 

Line Service rates for AT&T's nonreseller customers and its reseller customers 
was discriminatory on its face. State ex rel. Utilities Comm. v. AT&T Communica- 
tions, 586. 

TRESPASS 

8 2. Trespass to the Person 
The trial court improperly granted a directed verdict for defendant in an ac- 

tion for intentional infliction of emotional distress arising out of a confrontation 
with a store manager over allegedly stolen merchandise where the extreme and 
outrageous conduct of the store manager was manifest. West v. King's Dept. Store. 
Inc., 698. 
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WEAPONS AND FIREARMS 

Q 3. Discharging Weapon 
A firearm is discharged "into" occupied property within the meaning of G.S. 

14-34.1 although the firearm itself is inside the property so long as the person 
discharging it is not inside the property. S. v. Mancuso, 464. 

Defendant discharged a gun "into" an occupied vehicle when he was standing 
outside the vehicle when he fired shots from a pistol even though the pistol itself 
was inside the vehicle. S. v. Bray, 663. 

WILLS 

Q 52. Residuary Clauses 
Where testator's will provided for the distribution of his residuary estate only 

if his wife survived him, and the wife in fact predeceased testator, the residuary 
clause was ineffective because the condition precedent was not met, and the 
residue of testator's estate did not pass under the will to the residuary 
beneficiaries by implication but passed to the heirs a t  law in accordance with the 
laws of intestacy. McKinney v. Mosteller, 730. 

WITNESSES 

Q 1.2. Children as Witnessee 
The trial court did not e r r  in ruling that the ten-year-old victim and her nine- 

year-old brother were qualified to testify in a rape and indecent liberties case. S. v. 
Rhodes, 102. 

The trial court did not abuse i ts  discretion by finding that a four-year-old sex 
offense victim was competent t o  testify. S. v. Kivett, 404. 

Where the testimony of the  thirteen-year-old prosecutrix observed by the trial 
court fully supported a conclusion that the prosecutrix was not disqualified as a 
witness for failure to understand her duty to  tell the truth as a witness, the trial 
court's failure to conduct a voir dire and make specific findings and conclusions con- 
cerning the competency of the witness was harmless error. S. v. Spaugh, 550. 

The trial court did not abuse its discretion in a prosecution for crime against 
nature, taking indecent liberties with a child, and first degree sexual offense by rul- 
ing that the victim was competent t o  testify. S. v. Rael, 528. 
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ACCOMPLICES 

Instructions on testimony of. S. v. Mc- 
Laughlin, 267. 

ACCOUNT 

Contract with individual or corporation, 
Wilkes County Vocational Workshop 
v. United Sleep, 735. 

ADMISSIONS 

Sanctions for failure to  make, negative 
findings not required, Watkins v. 
Hellings, 78. 

AGGRAVATING FACTORS 

Bill of particulars not required, S. v. 
Holden, 125. 

Especially heinous first degree murders, 
S. v. Green, 594; S. v. Lloyd, 301; sec- 
ond degree murders, S. v. Marley, 
415; S. v. Mancuso, 464. 

Evidence of prior conviction admissible, 
S. v. Holden, 125. 

Murder to prevent lawful arrest, S. v. 
Holden, 125; S. v. Green, 594. 

No contest plea followed by sentence as  
conviction. S. v. Holden, 125. 

Perjury, S. v. Vandiver, 570. 

Physical infirmity of murder victim 
from alcohol, S. v. Drayton, 512. 

Position of trust  or confidence, S. v. 
Holden, 689. 

Premeditation and deliberation after 
second degree murder guilty plea, S. 
v. Brewer, 284; second degree mur- 
der conviction, S. v. Marley, 415. 

Prior conviction, proof by officer's testi- 
mony, S. v. Green, 594. 

ALIBI 

Instructions on date of offense not dep- 
rivation of, S. v. Stover, 580. 

APPEARANCE BOND 

Accrual of surety's action against prin- 
cipal, Harshaw v. Mustafa, 288. 

Father's appearance in child custody 
case, Mussallam v. Mussallam, 504. 

ARMED ROBBERY 

Acting in concert theory, S. v. Bray, 
663. 

AUTOMOBILE 

Larceny of, S. v. McLaughlin, 267. 

BALLISTICS EXPERT 

Refusal to provide for defendant, S. v. 
Holden, 125. 

BLOOD TEST 

Right to  contest admissibility, S. v. 
Fisher, 19. 

BREAKING AND ENTERING 

Motor vehicle, no items of value, S. v. 
McLaughlin, 267. 

BURGLARY 

Constructive breaking, S v. Bray, 663. 
Sufficient evidence of breaking and non- 

consensual entry, S. v. Murphy, 72. 

CAPITAL CASE 

Death qualification of jury, S. v. Hol- 
den, 125. 

Excusal of juror after guilt phase for 
capital punishment beliefs, S. v. Hol- 
den, 125. 

Refusal to instruct on life imprisonment 
for typical murders, S. v. Holden, 125. 

Religious affiliations of jurors, S. v. 
Lloyd, 301. 

Right of both defense counsel to  argue 
to  jury, S. v. Mitchell, 650. 

separate guilt and sentencing juries not 
required, S. v. Holden, 125. 
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CHARACTER EVIDENCE - 
Tailored t o  particular trait, S. v. Squire, 

541. 

CHILD CUSTODY 

Bond proceeds payable to  school fund, 
Mussallam v. Mussallam, 504. 

CHILD WITNESSES 

Competency to  testify, S. v. Rhodes, 
102. 

COLLATERAL SOURCE RULE 

Past Medicaid payments and future 
public benefits, Cates v. Wilson, 1. 

COMPLAINT 

Relation back of amendment, Pyco S u p  
ply Co., Inc. v. American Centennial 
Ins. GO., 435. 

COMPOSITE DRAWING 

Exclusion from evidence for failure to  
disclose, S. v. Browning, 535. 

CONDEMNATION 

Telephone line for single customer, Car- 
olina Telephone and Telegraph Co. v. 
McLeod, 426. 

CONFESSION 

Accomplice's oral confession improperly 
excluded at  sentencing, S. v. Barts, 
170. 

Retarded defendant, S. v. Moore, 327. 
Voluntary, S. v. James, 676. 

CONTRIBUTORY NEGLIGENCE 

Riding with intoxicated driver, Watkins 
v. Hellings, 78. 

CRIME AGAINST NATURE 

Instruction not proper in sexual offense 
case, S. v. Bray, 663. 

CROSS-EXAMINATION 

Bad conduct of defendant, S. v. Chil- 
dress, 226. 

Untruthfulness, S. v. Miller, 445. 

DEADLY WEAPON 

Instruction not plain error, S. v. Bagley, 
201. 

DEATH PENALTY 

Comments of potential jurors about, S. 
v. Murphy, 738. 

Constitutionality of statute, S. v. Green, 
594. 

Killing after sexual assault, S. v. Hol- 
den, 125. 

No aggravating factors in indictment, 
S. v. Dixon, 111. 

Not disproportionate for first degree 
murder, S. v. Lloyd, 301; S. v. Green, 
594. 

DISCHARGING FIREARM INTO 
OCCUPIED VEHICLE 

Felony murder, S. v. Wheeler, 725. 
Firearm itself inside vehicle, S. v. Man- 

cuso, 464; S. v. Bray, 663. 

DISCOVERY 

List of State's witnesses not subject to, 
S. v. Holden, 125. 

Negative findings not required for sanc- 
tions, Watkins v. Hellings, 78. 

Photographs of victim, S. v. James, 676. 
Police memorandum, S. v. Vandiver, 

570. 

DIVORCE 

Relief from bar of equitable distribu- 
tion, Howell v. Howell, 87. 

DOUBLE JEOPARDY 

Kidnapping and rape, S. v. Fisher, 19. 
Larceny and common law robbery, S. v. 

McLaughlin, 267. 
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DOUBLE JEOPARDY - Continued 

Mistrial in former trial, S. v. Powell, 
364. 

Multiple punishments problem avoided 
by arresting rape judgment, S. v. 
Freeland, 115. 

Rape and indecent liberties, S. v. 
Rhodes, 102. 

EFFECTIVE ASSISTANCE 
OF COUNSEL 

Misstatement in opening statement, S. 
v. Lewis, 42. 

EMPLOYMENT CONTRACT 

Release of claim for breach, Travis v. 
Knob Creek Znc., 279. 

EQUITABLE DISTRIBUTION 

Relief from divorce judgment barring, 
Howell v. Howell, 87. 

EVENLY DIVIDED COURT 

Decision affirmed but not precedent, 
Hochheiser v. N. C. Dept. of Transpor- 
tation, 117; Campbell v. Pitt County 
Memorial Hosp., 260. 

EXCITED UTTERANCE 

Exclusion as  harmless error, S. v. 
Lloyd, 301. 

Statements by burglary and rape vic- 
tim, S. v. Murphy, 72. 

FALSE IMPRISONMENT 

Department store manager, West v. 
King's Dept. Store, Znc., 698. 

FELONY MURDER 

Discharging firearm into vehicle, S. v. 
Wheeler, 725. 

FINGERPRINT EXPERT 

Motion for appointment of, S. v. Moore, 
327. 

FIRE INSURANCE 

Failure to  give timely proof of loss, 
Smith v. N.C. Farm Bureau Mutual 
Ins. Co., 61. 

FIREARM 

Discharging into occupied vehicle when 
gun inside vehicle, S. v. Mancuso, 
464; S. v. Bray, 663. 

Felony murder for discharging into oc- 
cupied vehicle, S. v. Wheeler, 725. 

FIREARMS FORM 

Business records exception to hearsay 
rule, S. v. Holden, 125. 

FIRST DEGREE MURDER 

Aggravating factors not listed in indict- 
ment, S. v. Dixon, 111. 

Death sentence not disproportionate, 
S. v. Lloyd, 301. 

Defense of accident, S. v. Childress, 
226. 

Defense of intoxication, S. v. Strickland, 
31. 

Election of premeditation or felony mur- 
der not required, S. v. Holden, 125. 

Excusal of juror after guilt phase for 
capital punishment beliefs, S. v. Hol- 
den, 125. 

Failure to  instruct on felony murder not 
error, S. v. Lewis, 42. 

Guilty plea, S. v. Barts, 170. 

Hanging of child, S. v. Fisher, 19. 

Indictment omitting with force and 
arms, S. v. James, 676. 

Instructions on premeditation and delib- 
eration, S. v. Dixon, 111. 

Sufficient evidence of premeditation and 
deliberation, S. v. Bray, 663. 

Terminally ill parent, S. v. Forrest, 186. 

FLIGHT 

Evidence supporting instruction on. S. 
v. Green, 594. 



WORD AND PHRASE INDEX 

FOOTLING BREECH BIRTH 

Excessive verdict against hospital, 
Campbell v. Pitt County Memorial 
Hosp., 260. 

FORKLIFT 

Operating without brakes, workers' 
compensation as sole remedy, Aber- 
nathy v. Consolidated Freightways 
Corp., 236. 

FRUIT OF THE POISONOUS TREE 

Testimony was not, S. v. Maness, 454. 

GOOD CAUSE 

Burden o f  proof for failure to  give time- 
ly proof o f  loss, Smith v. N.C. Fann 
Bureau Mutual Ins. Co., 60. 

GUARANTY 

Corporate dissolution not condition 
precedent, Craftique, Znc. v. Stevens 
and Co.. Inc., 564. 

Prejudgment interest, Craftique, Znc. v. 
Stevens and Co., Znc., 564. 

GUARDIAN AD LITEM 

Claim for child's medical expenses, 
Bolkhir v. N.C. State Univ.. 706. 

HEARSAY 

Business records exception for firearms 
form, S. v. Holden, 125. 

Defendant's exculpatory statements, S. 
v. Maness, 454. 

Excited utterance exception, S. v. Mur- 
phy, 72. 

Information received by officer, S. v. 
Holden, 125. 

Statements of  accomplice, S. v. Barts, 
170. 

HIGHWAY PATROLMAN 

First degree murder o f ,  S. v. Bray, 663. 

HOSPITAL 

Excessive verdict against set aside, 
Campbell v. Pitt County Memorial 
Hosp., 260. 

IDENTIFICATION OF DEFENDANT 

At  trial o f  independent origin, S. v. 
Powell, 364. 

INDECENT LIBERTIES 

Intercourse with ten-year-old child, S. v. 
Rhodes, 102. 

INDICTMENT 

Defendant's county of  residence not al- 
leged, S. v. James, 676. 

INFERENCE 

On inference permitted, S. v. Childress, 
226. 

INSANITY 

Involuntary commitment procedures ir- 
relevant, S. v. Mancuso, 464. 

Lay opinion, S. v. Davis, 52. 
M'Naghton test ,  S. v. Davis, 52; S. v. 

Mancuso, 464. 
Order of  issue in criminal case, S. v. 

Mancuso. 464. 

INTENTIONAL INFLICTION OF 
EMOTIONAL DISTRESS 

Department store manager, West v. 
King's Dept. Store, Znc., 698. 

INTERLATA PRIVATE LINE 
SERVICE 

Different rates for nonresellers and re- 
sellers, State ex  reL Utilities Comm. 
v. AT&T Communications, 586. 

INTOXICATED DRIVER 

Negligence o f  passenger, Watkins v. 
Htdlings, 78. 
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INVITEES 

Duty to  safeguard from criminal acts, 
Murrow v. Daniels, 494. 

JOINT TRIAL 

First degree murder trials of two de- 
fendants, S. v. Green, 594. 

Instructions which fail to separate 
cases, S. v. McCollum, 557. 

JURY 

Comments of potential jurors about 
death penalty, S. v. Murphy, 738. 

Death qualified, S. v. Strickland, 31; S. 
v. Forrest, 186. 

Denial of motion to  sequester, S. v. Hol- 
den, 125. 

Denial of request to  review transcript, 
S. v. Lewis, 42. 

Exclusion of questions concerning reli- 
gious affiliations, S. v. Lloyd, 301. 

Incapacitated juror, S. v. Nichols, 616. 
Inquiry into numerical division of, S. v. 

Bussey, 92; S. v. Forrest, 186. 

Motion for court reporter to note race 
of potential jurors, S. v. Mitchell, 650. 

Peremptory challenges in civil cases, 
Jackson v. Housing Authority of 
High Point, 584. 

Peremptory challenges of blacks not dis- 
criminatory, S. v. Holden, 125. 

JURY ARGUMENT 

Asking individual jurors to spare de- 
fendant's life, S. v. Holden, 125. 

Effect of jury disagreement on death 
sentence, S. v. Lloyd, 301. 

Execution procedure, S. v. Holden, 125. 
Guilty people walking streets, S. v. Hob 

den, 125. 
No appeal to  base decision on communi- 

ty  sentiment, S. v. Hogan, 719. 
Refusal to  allow by both defense coun- 

sel, S. v. Mitchell, 650. 
Religion gained by defendants. S. v. 

Holden, 125. 

JURY ARGUMENT - Continued 

Statements that  defendant will rape 
again, S. v. Holden, 125. 

Urging death penalty, S. v. Holden, 125. 

KANSAS JACK EQUIPMENT 

Instructor injured, Youngblood v. North 
State Ford T r u ~ k  Sales, 380. 

KIDNAPPING 

Unlawful confinement, S. v. Strickland, 
31. 

LABORERS' AND 
MATERIALMEN'S LIENS 

Furnishing of materials defined, Con- 
tract Steel Sales, Inc. v. Freedom 
Construction Co., 215. 

Letter sufficient notice of claim of lien, 
Contract Steel Sales, Inc. v. Freedom 
Construction Co., 215. 

MEDICAID 

Evidence inadmissible under collateral 
source rule, Cates v. Wilson, 1. 

MEDICAL EXPENSES 

Of child, Bolkhir v. N.C. State Univ., 
706. 

MENTAL CAPACITY 
OF DEFENDANT 

Lay opinion, S. v. Strickland, 31. 

MINIMUM CONTACTS 

Nonresident individual, Lockert v. 
Breedlove, 66. 

MISTRIAL 

Denial when spectator excluded from 
courtroom, S. v. Stover, 580. 

Testimony of previous charge, S. v. 
Boyd, 574; S. v. Hogan, 719. 
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MITIGATING FACTORS 

Acknowledgment of wrongdoing after 
arrest, S. v. Barts, 170; repudiated by 
motion to  suppress confession, S. v. 
Smith, 290. 

Alcoholism or drug addiction, S, v. 
Barts, 170. 

Burden of proof on defendant, S. v. Hob 
den, 125; S. v. Lloyd, 301. 

Denial of funds for psychiatrist, S. v. 
Lloyd, 301. 

Duress finding not required, S. v. Can- 
ty, 520; S. v. Holden, 689. 

Good character or reputation, S. v. 
Maness, 454. 

Immaturity or limited mental capacity, 
S. v. Holden, 689. 

Limited mental capacity finding not re- 
quired, S. v. Smith, 290. 

No significant history of prior criminal 
activity, S. v. Lloyd, 301. 

Physical condition, S. v. Holden, 689. 
Psychological condition, S. v. Holden, 

689. 
Rebutting evidence of prior criminal ac- 

tivities, S. v. Holden, 125. 

Strong provocation finding not required, 
S. v. Canty, 520. 

Unanimity of decision in capital case, S. 
v. Holden, 125; S. v. Lloyd, 301. 

Victim's earlier stabbing of defendant, 
finding not required, S. v. Canty, 520. 

Weight of low mental development, S. 
v. Holden, 125. 

MOTEL GUEST 

Owner's negligence in robbery and rape 
of, Muwow v. Daniels, 494. 

MOTOR VEHICLE 

Breaking and entering of where no 
items of value, S. v. McLaughlin, 267. 

MULTIPLE PUNISHMENTS 

Avoidance of problem by arresting rape 
judgment, S. v. Freeland, 115. 

NEWLY-DISCOVERED EVIDENCE 

Motion for appropriate relief denied, S. 
v. Powell, 364. 

NONTESTIMONIAL 
IDENTIFICATION ORDER 

Good faith exception t o  exclusionary 
rule, S. v. Fisher, 19. 

NOTARY 

Signing in presence of, subsequent affix- 
ing of certificate, Lawson v. Lawson, 
274. 

OPINION TESTIMONY 

By lay witness as  t o  insanity, S, v. 
Strickland, 31; S. v. Davis, 52. 

OTHER CRIMES 

Admissibility to  show: 
common plan, S. v. Spaugh, 550. 
identity, S. v. Green, 594. 
intent, S. v. Boyd, 574. 
motive, S. v. Bray, 663. 

Subsequent sexual offense against an- 
other, S. v. Bagley, 201. 

PEREMPTORY CHALLENGES 

Failure to  show racial basis, S, v. Ho6 
de,n, 125; S. v. Mitchell, 650. 

Motion to  prohibit challenges of blacks, 
S. v. Mitchell, 650. 

PERJURY 

Improper aggravating factor, S. v. Van- 
diver, 570. 

Warnings, S. v. Lamb, 633. 

PHOTOGRAPHIC IDENTIFICATION 

Not impermissibly suggestive, S. v. 
Fisher, 19. 

PHOTOGRAPHS 

Murder victim's body, S. v. Murphy, 
738. 
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PHOTOGRAPHS -Continued 

Taken year before crimes, S. v. James, 
676. 

PHYSICIAN-PATIENT PRIVILEGE 

Waiver as t o  information and opinions, 
Cates v. Wilson, 1. 

PLEADINGS 

Relation back o f  amended complaint, 
Pyco Supply Co., Znc. v. American 
Centennial Ins. Co., 435. 

PREJUDGMENT INTEREST 

Guaranty contract, Craftique, Inc. v. 
Stevens and Co., Inc., 564. 

PRESENTENCE DIAGNOSTIC 
STUDY 

Denial o f  request for, S.  v. Mancuso, 
464. 

PRETRIAL IDENTIFICATION 

Impermissibly 'suggestive,  S. v. Powell, 
364. 

PRIVATE INVESTIGATOR 

Refusal t o  provide for defendant, S. v. 
Holden. 125. 

PSYCHIATRIST 

Denial o f  funds for during sentencing 
phase, S. v. Lloyd, 301. 

Necessity for appointment t o  prepare 
confession defense, S.  v. Moore, 327. 

RAPE 

Competency o f  other acts t o  show com- 
mon plan. S. v. Spaugh, 550. 

Instructions on date o f  o f fense ,  S. v. 
Stover,  580. 

Intercourse with child under thirteen, 
S. v. Rhodes, 102. 

Testimony o f  previous charge, S.  v. 
Boyd, 574. 

RAPE SHIELD STATUTE 

Continuing course o f  sexual acts, S, v. 
Spaugh, 550. 

Virginity o f  prosecutrix, S. v. Autry ,  
392. 

RESIDUARY ESTATE 

No gift by  implication, McKinney v. 
Mosteller, 730. 

RIGHT TO TESTIFY 

Erroneous instruction on, S. v. Autry ,  
392. 

SCHOOL FUND 

Proceeds from appearance bond, Mus- 
sallam v. Mussallam. 504. 

SCREEN DOOR 

Repair o f ,  Bolkhir v. N.C. State Univ., 
706. 

SEARCHES 

Consent after warrant issued, S.  v. Hol- 
den, 125. 

Warrantless search o f  gym bag, S.  v. 
Autry ,  392. 

SECOND DEGREE MURDER 

Of infant,  S. v. Holden, 689. 
Premeditation and deliberation as ag- 

gravating factor after guilty plea, S. 
v. Brewer, 284. 

SELF-DEFENSE 

Character evidence, S.  v. Squire, 541. 

SENTENCING 

Accomplice's oral confession improperly 
excluded, S.  v. Barts, 170. 

SEPARATION AGREEMENT 

Bigamous remarriage, Taylor v. Taylor, 
244. 
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SEPARATION AGREEMENT 
-Continued 

Effect of sexual relations on living sepa- 
rate and apart, Higgins v. Higgins, 
482. 

Signing in presence of notary, subse- 
quent affixing of certificate, Lawson 
v. Lawson, 274. 

SERVICE 

On nonresident individual in state, 
Lockert v. Breedlove, 66. 

SEWAGE TREATMENT PLANTS 

County zoning laws, Davidson County 
v. City of High Point, 252. 

SEXUAL OFFENSE 

Assault on female not lesser included 
crime, S. v. Bagley, 201. 

Instruction on attempt not required, S. 
v. Bagley, 201. 

Instructions on date of offense, S. v. 
Stover, 580. 

Magazines and videotape admissible, S. 
v. Rael, 528. 

Refusal to instruct on crime against na- 
ture, S. v. B ~ a y ,  663. 

Subsequent offense against another, S. 
v. Bagley, 201; against same victim, 
S. v. Miller, 445. 

Sufficient evidence of first degree, S. v. 
Bray, 663. 

Superior strength instruction not plain 
error, S. v. Bagley, 201. 

Youthful offender statute inapplicable 
to first degree, S. v. Browning, 535. 

SEXUAL RELATIONS 

Effect on living separate and apart, 
Higgins v. Higgins, 482. 

SHUFORD APPROACH 

Rejected, Watkins v. Hellings, 78. 

SKETCH OF CRIME SCENE 

Not prepared by witness, S. v. James, 
676. 

SLANDER 

Department store manager, West v. 
King's Dept. Store, Znc., 698. 

SPEEDY TRIAL 

Exclusions for continuances, S. v. K i u  
ett, 404. 

Failure to make findings on renewed 
motion, S. v. Lamb, 633. 

Period between indictments, S. v. 
Lamb, 633. 

Time for discovery, S. v. Miller, 445. 

TELEPHONE LINE 

Condemnation for, Carolina Telephone 
and Telegraph Co. v. McLeod, 426. 

TELEPHONE RATES 

InterLATA private line service, State 
ex reL Utilities Comm. v. AT&T 
Communications, 586. 

TRANSCRIPT 

Denial of jury request to review, S. v. 
Lewis, 42. 

TRANSIENT RULE OF 
JURISDICTION 

Not abolished, Lockert v. Breedlove, 66. 

UNANIMITY OF VERDICT 

Prosecutor's statement during voir dire, 
S. u. Holden. 125. 

UNAVAILABLE WITNESS 

Statement admissible, S. v. Nichols, 
616. 

UNLAWFULNESS 

No unconstitutional presumption of, S. 
v. Marley, 415. 
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VERDICT 

Against hospital set aside as excessive, 
Campbell v. Pitt County Memorial 
Hosp., 260. 

VIDEOTAPE 

Murder victim's body, S. v. Murphy, 
738. 

WILLS 

No gi f t  o f  residuary estate by implica- 
tion, McKinney v. Mosteller, 730. 

WITNESSES 

Competency of  children to testify, S. v. 
Rhodes, 102; S. v. Kivett, 404; S. v. 
Rael. 528. 

Cross-examination as to motive for tes- 
tifying. S. v. Miller. 445. 

Failure to hold voir due on competency 
of child. S. v. Spaugh. 550. 

Impeachment of ,  S. v. Strickhnd, 31. 
Inconsistent statements of ,  S. v. Lamb, 

633. 
Refusal to sequester, S. v. Holden, 125. 
Unavailable, S. v. Nichols, 616. 

WORKERS' COMPENSATION 

Death during emergency assistance to 
stranger, Roberts v. Burlington Zn- 
dustries, 350. 

Employee while teaching equipment 
use, Youngblood v. North State Ford 
Truck Sales, 380. 

Form 18 not timely request for review, 
Apple v. Guilford County. 98. 

Hernia pain not required to be simul- 
taneous, Long v. Morganton Dyeing 
& Finishing Co., 82. 

Sole remedy for ordinary negligence by 
cwemployees, A b e m t h y  v. Consoli- 
dated Freightways Corp., 236. 

YOUTHFUL OFFENDER STATUTE 

Inapplicable to first degree sexual of- 
fense, S. v. Browning, 535. 

ZONING 

Sewage treatment plant, Davidson 
County v. City of High Point, 252. 
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