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LEROY PHILLIPS HUTCHINSON .. ....c.oiiiiiiien i, Chapel Hill
STEPHEN GRAHAM INMAN ... ... . . Buies Creek
STEPHANIE BURCH IRVINE .. ... ... i Windsor
DAVID J. IRVINE, JR. . ... i e Windsor
A, SCOTT JACKSON ... it e e Greensboro
JAMES HENRY JEFFRIES IV ... ... ... . ... .. i, Chapel Hill
CHARLES RANDAL JOHNSON ... .. ..o, Tuscaloosa, Alabama
GENE BENTON JOHNSON .. ...ttt Horse Shoe
LINDA SUE JOHNSON . ...ttt it Hillsborough
MICHAELISA TOMASIC JOHNSON .. ...\ttt i, Winston-Salem
BETH TYNER JONES ... .\ttt e Buies Creek
LAWRENCE WARREN JONES . ...\ttt ittt i et Greenville
NANCY BYERLY JONES ... ... oottt it Chapel Hill
CLiNTON COLUMBUS JONES IIT .. ... .. .. .. ... ... . Oak City
JESSE RONALD JONES, JR. . ... e Washington
JAMES HARRY JOYCEIII .......... ... i Stuart, Virginia
STEPHEN KAO ........ ... . i Beverly Hills, California
ELIZABETH ELLEN KELLAS ...... ..., Winchester, Virginia
ELIZABETH KELLY .. ... . i i Fayetteville
JOHN ANTHONY KERR, JR. . ... ..o i Greensboro
MARK LLOYD KILLIAN . ... i e Hudson
HEATHER ANNKING ......... ... ..., Lower Burrell, Pennsylvania
ROBERT JAMES KING IIT ....... ... ... Winston-Salem
IRIS VELVIN KIRKMAN .. ... et Carrboro
BARBARA BIELASKIKITCHELL . . ...ttt ittt Raleigh
DAVID RICHARD KITTINER . ...\t Asheville
PATRICIA WILSON KNUTSON ... ... o i Raleigh
DAVID JAMISON LAING ...ttt e Carrboro
GWENDOLYN HOFFMAN LAMB . ... ... ... ot Chapel Hill
ROSETTA BAKER LANE .. ... ... . . i Pfafftown
ANTHONY TERRELL LATHROP ...... ... ... .. v, Chapel Hill
DouGLAs LEE LAWING . ... Greensboro
WILLIAM ALFRED LEAVELL III ............................. Seattle, Washington
JAMES THOMAS LEE ... ... ... . i i Monroe
JAMES C. LEE ... o Ranlo
BENJAMIN EVERETT LEFEVER . ...ttt Aberdeen
CHRISTOPHER EMANUEL LEON ............. ... ... Rockville, Maryland
ROBERT HARLESTON LESESNE ............oiniiiiiinnen... Knoxville, Tennessee
WILLIAM HARVEY LESLIE ... ... ... e Arden



LICENSED ATTORNEYS

JOHN DAVID LEWIS ... oot Jefferson
SARAH ARRINGTON LINN ... ... ... e Salisbury
MICHAEL COGHLAN LORD .. ... ...t Winston-Salem
CYNTHIA ANN JORDAN LOWERY ........... ... . 0 e, Winston-Salem
JosIAH CHARLES TRENT LUCAS . ... ... ... .. i Charlotte
JEFFREY RICHARD LUEDEKE ... .........oiiiiiiiiin., Fayetteville
MARGARET CAIN LUMSDEN .. ...\ttt e Durham
JAMES CAMERON MACRAE . ... ... ot Fayetteville
JEFFREY PAUL MAHONEY . ...\ttt e Sanford
MARY KATHRYN MANDEVILLE . ... iittttn et et Durham
J. CHRISTY MAROULES . ...\ttt et e e e Kinston
WILLIAM BYNUM MARSHALL . ..ottt et e e Madison
MARK DEAN MARTIN . ..ot e Cullowhee
ELIZABETH ANNE MARTINSON . ... ..o ittt High Point
BARBARA A. MAXWELL ..\ .ottt ittt e Chapel Hill
ANN WILKINSON MAYSON ..ot Winston-Salem
LISA G. MCCOY .. oo Winston-Salem
KATHERINE MONTGOMERY MCCRAW ... .. ... ... ... ... .. ... ... Angier
EDNA CAROLINE MCEACHERN ......... ... ... ... i, Wilmington
CHRISTA ANN MCGILL ... ... Durham
ROBERT PATERSON MCKINNEY ... ... i Winston-Salem
THOMAS EDWARD MCNEILL ...\ttt ittt et Raeford
JAMES R. MCPHERSON . . ... .. Fayetteville
LOANN SMITH MEEKINS . . ottt ettt e e e et e i Coats
ELIZABETH THOMAS MILLER . ... ...ttt Laurinburg
RICHARD GABRIEL MINOR . ...... ... i, Rocky Mount
WILLIAM GREGORY MONTGOMERY . ...\ \ottitieetinaineeaiueanns Raleigh
WILLIAM COY MORGAN, JR. ... .o Rutherfordton
GREY HOLLAND MORRIS . ... ...\ttt e Buies Creek
ROBERT JOSEPH MORRIS . ...\ \voiiir ittt Raleigh
SHARON LOUISE MOYLAN . ...\ttt Raleigh
KATHLEEN MURPHY . ... 0ttt e Angier
LAUREN ANN MURPHY . ... ottt e e Bahama
MARTHA CAROL MUSE ... ...\ttt ies Lillington
CHARLES ELBERT NEILL III .. ..... . ... ... ... . ... ... ... ..... High Point
MICHAEL JAMES NEWMAN ... . ... .. ittt Winston-Salem
VIRGINIA ANNE NOBLE . .. ..o i ittt ittt Kinston
CHARLOTTE L. OFFERDAHL . ...\ toiiintt e Chapel Hill
ANDREW WILLIAM OLSEN .. ...\ttt Raleigh
MARK CARLTON OSTERHOUT ... tvtiettt et Durham
GREGORY BRUCE PARK .. ... . e Charlotte
BETTY LUCETA PARKER .. ... .0ttt Raleigh
JEFFREY BRIAN PARSONS ... ... o Burlington
PAUL FARLEY PEDIGO ... ... . e Charlotte
PAT LEIGH PITTMAN .. e e Fairmont
KAREN CULBRETH POOLE ...... ... ... ... . i Raleigh
FRANKLIN DON POPE . ... .. Smithfield
DANIEL CARTER POPE, JR. . ... ... . Raleigh
STEVIE BURTON POTTER . ... ... Granite Falls
DALLAS MORRIS POUNDS ... ... . e Buies Creek

xxxiii



LICENSED ATTORNEYS

JOHN Dl PRATHER ..ottt ittt ettt et e e e Durham
LORIE CRAMER PRETZEL .........iiiiitiiittttnn i, Raleigh
ROBERT ERIC PROBST ... .ottt King
NATHANIEL PINYERD PROCTOR ... ... ettt Winston-Salem
ANDREW THOMAS PROKOPETZ . ..........coiiniiniieirieinneninnnss Chapel Hill
JAMES BRADLEY PURCELL .. ...\ttt Carrboro
JOHN FREDERICK RAMEY . ... ... ... . e Dallas, Texas
KIMBERLY HUGHES RANCH ... ..\ttt it i Carrboro
ANN KIMBERLY RAYMER .. ... ...\ Winston-Salem
MARTHA DAVIES RAYMOND ..........coiiiiniiiiiiieennt. North, South Carolina
LISA JOAN REED ...\t e e e e s Durham
CECILE I'ANS C. REEDER .. ..... ..ottt Raleigh
JENNIFER V. REINHARDT ...\ttt ttttttiee et ieie e aeees High Point
JOEL ROBERT RHINE ... ... ittt i Winston-Salem
STEVEN D RICH ... e Winston-Salem
JOHN A, RICHARDSON IIT ... ... ... . . e Winston-Salem
ORRIN ROBY ROBBINS, JR. . ..ottt ittt e e e Lenoir
BARRY GORDON ROBERTS ... ...\ttt Asheville
ALLEN KEITH ROBERTSON ...\ttt et ittt Statesville
JENNIFER LEE ROBINSON ... i\ttt tiitti i Jacksonville
KAREN ANDREA ROBOZ ...... ... ... ..o Weddington
LARRY HERMAN ROCAMORA ...... ... ... ittt Oakland, California
JOHN RYLAND ROSE ...\ttt ittt it e i e Goldsboro
MARGIE ELIZABETH ROSE .. ...\ttt i e e Raleigh
ELIZABETH EATON ROUSE .. ...t Raleigh
STEVEN ALLEN ROWE .. ... ... ... i i Winston-Salem
KARI LYNN RUSSWURM .. ...\ttt Apex
WILLIAM MADISON SATTERWHITE III . ......... ... ... ... o0 Chapel Hill
WILLIAM TYRONE SAWYER ... 0\ttt ettt iaeanineana Erwin
SORIEN K. SCHMIDT ..\ttt ettt e West End
RANDAL KELLY SEAGO ......... ittt Louisville, Kentucky
DANIEL KANIN SHATZ ... e e s Durham
ANN FRANCES MELLETTE SHAVER ...............0vnv.. Charleston, South Carolina
ROBERT VICKERS SHAVER, JR. ... ... ...t Danville, Virginia
PETER RICHARD SHEDOR ...\ to ittt ittt et cnaes Buies Creek
AUGUSTUS GRAHAM SHIRLEY IT ........................ .. Williamsburg, Virginia
LANCE BRETTON SIGMON . ... .. ittt Winston-Salem
POLLY D. SIZEMORE . ... ... ittt it ii e e Greensboro
NANCY ELIZABETH SLOVIK .. ...\ttt it Chapel Hill
AMY KONIDES SMITH . ...\ttt ittt iie e Winston-Salem
JERRY MILTON SMITH . ... ...t Chapel Hill
KIMBERLY KAY SMITH ....... ... ...t Austin, Texas
MARC KEVIN SMITH ...ttt it e i Greensboro
LAUREL ELLEN SOLOMON ... ....... ...t Bayside, New York
GREGORY MCFADYEN SPIVEY .. ...\ttt ittt iiainanianennns Sanford
WESLEY E. STARNES .. ... .0 it e Hickory
HARRY J. STATHOPOULOS .............0vvionnnnnnnnns Columbia, South Carolina
AMANDA ELLIOTT STEVENSON ...ttt ittt Carrboro
DONNA ELLEN SUTTON STROUD .. ..o titttttte et eeie et Angier
MARY BETH BERRANG SWECKER . ... .....c.ttiiiiinrinnnrnnnnnnns Winston-Salem



LICENSED ATTORNEYS

MARY ELIZABETH SWEDER ...........0oiiiimiimiiiiaaiiaan, Raleigh
JOHN NEWTON TAYLOR, JR. .. ... o e Tarboro
DAVID ROY TEDDY . ...\ttt e et Shelby
HOYT G. TESSENER . .. ..ottt ettt et Buies Creek
HARRIET POWELL THARRINGTON . ... ....0ouuiiniintiiniiiiinnnnnnn.. Raleigh
MARY M. DAVIS THOMPSON .. ... ...ttt Chapel Hill
H. NorMAN THORP III . ... ... ... . e Oxford
DANIEL LEE TIMBERLAKE . .. ...\ttt e Lexington
STANLEY M. TODD . ..o\ttt ettt e e Benson
STEVEN O'NEAL TODD . ... .. . e Winston-Salem
CHARLOTTE A. TOWE . ... .. ... Fayetteville
JOHN EDWARD TROXEL ... ...ttt Rocky Mount
RoBERT PERRY TUCKER II ... ... .. . . . . i Asheville
WILLIAM ANTHONY TURNER . ...\ttt Chapel Hill
JENNIFER N. TURNER-EGNER ............. ... ... .. ... i, Chapel Hill
R. DANNETTE UNDERWOOD ... ..\ttt e Clayton
MICHAEL LEE UNTI .. ... .. Raleigh
THOMAS MIZELL URQUHART ... oottt e et ittt Ahoskie
PATRICK GEORGE VALE ... ..\ttt Winston-Salem
GEORGE THOMAS VALSAME . ... ... ...ttt e Garner
MARK DOUGLAS VAUGHN . ...... ... i, Winston-Salem
JOHN E. VICK, JR. ..o e e Charlotte
MARY COKER VILAS . ...ttt e Carrboro
PEGGY S. VINCENT . ..ottt ettt et e e e Carrboro
GEORGIA BUSH VRIONIS .. ... ...t Tampa, Florida
JAMES STEPHEN WALKER .. ... .. tttittieetiin i, Charlotte
NANCY ELIZABETH WALKER ... ...ttt Charlotte
JERRY MCLAIN WALLACE, JR. ... ... i Buies Creek
ELIZABETH POWER WARNER . ... ...ttt Raleigh
JAMES THOMAS WATERS . ...\ttt et i Statesville
GEORG-ANN WATSON ...ttt e e e Durham
WILLIAM HARDY WEATHERSPOON, JR. ...................ccovnnn, Raleigh
KRISTIE LYNN WEBBER . ... ...0ottttttiiiiiiennnean, Chapel Hill
ROBERT SIMPSON WELCH . ...........0vuinnennnnninns Clarksburg, West Virginia
CHRISTOPHER JOSEPH WERTE . ... ... ..\ttt Winston-Salem
MARY ELIZABETH WERTZ . ...\ttt i Long Beach
WILFORD V. WEST IV ... . Buies Creek
S.MARK WHITE . ... .ottt i Chapel Hill
T, SCOTT WHITE .. oottt e et e e e e e Charlotte
KEVIN WAYNE WHITEHEART .. ... \ittnteeit i ns Winston-Salem
CHARLES MARK WILEY .. ....... ... i Kernersville
JENNIE M. WILHELM .. ...\ttt ittt Winston-Salem
THOMAS SCOTT WILKINSON ...\ttt aa e Durham
JOSEPH J. WILLIAMS . ...\ttt ittt Chapel Hill
JUNE CAROL WILLIAMS . ...ttt ettt Reidsville
SCOTT R. WILLIAMSON . ..ottt et e e Winston-Salem
ANNE RENEE WINNER .. ...ttt et i Asheville
FREDERICK MARTIN WOLFE ... ...ttt Chapel Hill
SARAH JOYCE WOLFE ... ... ... ittt Chapel Hill
ROBERTA ANN WOOD . ... ... . i Winston-Salem



LICENSED ATTORNEYS

WILLIAM ARNOLD WOOD I .. ... ... .. . Greensboro
SHARON ANN WOODARD .. ...ttt et Greenville
MARIAN LOUISE WORKMAN .. ... .. ittt Chapel Hill
RONALD C. WRIGHT . ... it e Raleigh
CHRISTOPHER EDWIN WYATT .......................... Columbia, South Carolina
ANNFRANKL WYKER ... .0ttt e Raleigh
CINDY YORK ..\ttt et e e e Chapel Hill
CONSTANCE L. YOUNG ......... .. ... .o Sand Springs, Oklahoma
TERRI LYNN YOUNG .. ... e e Pinehurst
CLAUDE NORMAN YOUNG, JR. ...ttt Garner

Given over my hand and Seal of the Board of the Law Examiners this the 8th
day of September, 1988.

FRrRED P. PARKER II1
Executive Secretary
Board of Law Examiners of
The State of North Carolina

I, FRED P. PARkER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named persons duly
passed the examinations of the Board of Law Examiners as of the 9th day of
September, 1988 and said persons have been issued certificates of this Board:

FEBRUARY, 1988 NORTH CAROLINA BAR EXAMINATION APPLICANTS

JOHN F. BUCKLEY IV ... ... . ... Palmyra, Virginia
MICHAEL SHIELDS CONNOR . ...\ttt ettt Gastonia
TERESA ELLEN SKIPPER DAVIS ... ... ... ... i, Charlotte
EDWARDJAMES GEHRKE IT ... ... .. ... ... . .. Raleigh
JOSEPH PAUL GRAHAM ... .. . e e Cary
KAREN RIGEL HAIGHT . ... ... i Hilliard, Ohio
RICK DEWAYNE LAIL . ... ... e e Charlotte
MERRILL M. MASON . ....... ... i, Chattanooga, Tennessee
ELIZABETH MEACHUM STANALAND ..............0iiiiiiinnnnnn. Tampa, Florida
SAMUEL BRINTON TAYLOR ..........0viviiinininnnn... Laguna Hills, California

JuLy, 1988 NORTH CAROLINA BAR EXAMINATION APPLICANTS

MARK THOMAS CAIN ... i e e Greensboro
ANN MARIE COMITTA CALABRIA ...........0ovvriiiiiainnannnnns Fayetteville
DAVID STEBBINS COATS ... ..\ttt Winston-Salem
ROBERT ALAN COHEN ... ..ottt it e Durham
PELL CARLTON COOPER . .........tirtiiinitert i it Chapel Hill
THEODORE ALAN FEITSHANS ... ... ... ... .o Raleigh



LICENSED ATTORNEYS

ROBERT WILSON FREYERMUTH, JR. ... ... ..ot Durham
ROBERT JOHN GLEASON ... ... .ttt Durham
GEORGE FREDERICK GOOSMANN IV .. ... .. ... ... .. . ... ... ........... Asheville
TrHoMas HILLIARD IIT ... ... . Raleigh
ALAN EUGENE HOAL ....... ... .. . Raleigh
ROBERT EDWARD JOHNSON . . ...t Durham
HARLEY HARRELL JONES . ... ...ttt Winston-Salem
LAURA VIRGINIA LEAK . ... .. o e Clinton
RODNEY ORR LOHMAN, JR. ... ... . i Raleigh
RICHARD JOHN LUPTAK ... ... e Gastonia
JOHN HOWARD MACFARLAN .. ... ... ..., Boca Raton, Florida
CHARLES KENNETH MEDLIN, JR. .. ... e Kinston
PRESSLY MCAULEY MILLEN .. .......0iiiiniiiiiiiti i Raleigh
DOTTIE JEAN AMBROSE NEWELL ... ..........ciiiiunnennnenn.. Pleasant Garden
SIOBHAN T. O'DUFFY ... ... o e Raleigh
CoNRAD E. PAYSOURIII .. ... ... .. Greensboro
PATRICIA GREENE PEGRAM . ... ... .. ... . Gastonia
FREDERICK GEORGE PETRICK, JR. .. ... .. Carrboro
DAWN RAY ... Goldsboro
HELEN CATHERINE RIDDLE . ....... ...t Morganton
STEPHEN J. SEGRETO . ... .o\ttt i Ringwood, New Jersey
JULIA LYNETTE SHUPING . . ottt ittt ettt e Salisbury
GEORGE MACDOUGALL TAULBEE ... ... ....ciiiiinanaaniiaaaaan. Charlotte
ROBERT GREGORY TOMCHIN . ... .. e Charlotte
ROBERT K. TROBICH ... ..ottt ittt i Charlotte
BEVIN WILEY WALL . ... ottt e e Newport
JANE RIVES WARD .. ... ... . Wilmington
HALLETT SYDNEY WARD IIT ... ... ... . .. ... . . Winston-Salem
SUSAN ANTHONY WINCHELL .. ... Arlington, Virginia

Given over my hand and Seal of the Board of Law Examiners this the 21st day
of September, 1988.

Frep P. ParxEer II1
Executive Secretary
Board of Law Examiners of
The State of North Carolina

I, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named persons were ad-
mitted to the practice of law in the State of North Carolina by comity on the 23rd
day of September, 1988.

KATHLEEN JOAN GALLAGHER ... Clemmons, applied from the State of Pennsylvania
JAMES L. BLASZAK .................. Elyria, Ohio, applied from the State of Ohio
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LICENSED ATTORNEYS

DENNIS EDWARD DOWNES
Sag Harbor, New York, applied from the State of New York
—2nd Department
MARY LOLLAR HOSTETTER ... .. Jacksonville, applied from the District of Columbia
RoOBERT RICHARD FREDEKING II
Huntington, West Virginia, applied from the State of West Virginia
CHARLES MATTHEW KINCAID
Huntington, West Virginia, applied from the State of West Virginia

THOMAS EDWARD SCHOENHEIT . . ... Matthews, applied from the State of Tennessee
BYRON R. SHANKMAN ............... Charlotte, applied from the State of Virginia
Davip E. WOLFF ... ... New York, New York, applied from the State of New York

—2nd Department
MaARY FouST PYRON ............ Greensboro, applied from the State of Tennessee

James T. HUGHES, JR.
North Myrtle Beach, South Carolina, applied from the State of Pennsylvania

Given over my hand and Seal of the Board of the Law Examiners this the 28th
day of September, 1988.

FRED P. PARKER III
Ezecutive Secretary
Board of Law Examiners of
The State of North Carolina

I, FReD P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named person duly passed
the examinations of the Board of Law Examiners as of the 23rd day of September,
1988:

CHRISTINA ELISA FERREYRA ... ...\ Fayetteville

The following named person duly passed the examinations of the Board of Law
Examiners as of the 30th day of September, 1988:

HOWARD A. BECKER ....... ...ttt Durham
and said persons have been issued certificates of this Board.

Given over my hand and Seal of the Board of Law Examiners this the 10th day
of October, 1988.

FRED P. PARKER III
Executive Secretary
Board of Law Examiners of
The State of North Carolina
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I, FReD P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following individuals were admitted
to the practice of law in the State of North Carolina:

On October 26, 1988 the following individuals were admitted:

SAMUEL H. FRITSCHNER . . ... .. Hendersonville, applied from the State of Kentucky
HENRY R. POoLLARD IV ... .. Richmond, Virginia, applied from the State of Virginia
KIRK GIBSON WARNER ... ................ Raleigh, applied from the State of Ohio
STEPHEN W. ADKINS .. ... Martinsville, Virginia, applied from the State of Virginia
DAVID L. LANGE . ..................... Durham, applied from the State of Illinois
JosepH ALBERT ROMITO . ... Orland Park, Illinois, applied from the State of Illinois

DaNIEL L. WENTZ .. Fargo, North Dakota, applied from the State of North Dakota

Given over my hand and Seal of the Board of Law Examiners this the 31st day
of October, 1988.

FRrReED P. PARKER III
Executive Secretary
Board of Law Examiners of
The State of North Carolina

1, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina, do certify that the following named person was admit-
ted to the practice of law in the State of North Carolina by comity on the 10th day
of November, 1988,

BRUCE JOEL JACOBSOHN ........ Charlotte, applied from the State of Pennsylvania
I further certify that the following named persons duly passed the examina-

tions of the Board of Law Examiners and said persons have been issued license cer-
tificates of this Board:

LARRY DONNELL LITTLE .. ...ttt ettt Winston-Salem
License date: October 28, 1988
NATHANAEL KEVIN PENDLEY . ..... . ... i Winston-Salem

License date: November 11, 1988

Given over my hand and Seal of the Board of Law Examiners this the 14th day
of November, 1988.

FRrReED P. PARKER III
Ezxecutive Secretary
Board of Law Examiners of
The State of North Carolina
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I, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named persons duly
passed the examinations of the Board of Law Examiners as of the 16th day of
December 1988 and said persons have been issued certificates of this Board.

ELIZABETH ANN FARR . ... ... i i Winston-Salem
DAVID WILLIAM CARTNER . . ...ttt ittt i Newland
VANESSA EVANS BURTON ... ... ... i i Winston-Salem
ANN VARCHETTO DORNBLAZER ... ...\''iittir ittt Charlotte
HELENE WYNN JOHNS ...\ttt ittt e Charlotte
CECILIA MARIA BARAJAS ... ... i e Raleigh
MARY JEAN DAVIS . ... ... . e Winston-Salem
JAMES DOGOBERTO CONCEPCION . ...\ \\ttiiiiie e e Charlotte
MITCHELL HAROLD LASKY . ...t ee e Raleigh
SCOTT F.NORBERG .. ....oitii e Atlanta, Georgia
LARRY CONSTANTINE ECONOMOS ....... ..ot Charlotte

Given over my hand and Seal of the Board of Law Examiners this the 30th day
of December, 1988.

FRED P. PARKER III
Executive Secretary
Board of Law Examiners of
The State of North Carolina
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I, FRED P. PARKER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named persons were ad-
mitted to the North Carolina Bar by comity by the Board of Law Examiners on the
12th day of January, 1989 and said persons have been issued certificates of this
Board:

JOSEPH ALBERT BRODERICK .. . ... Chapel Hill, applied from the State of New York
—1st Department
G. NicHoLAs CASEY, JR.
Charleston, West Virginia, applied from the State of West Virginia
‘Mary Lou HiLL
Anderson, South Carolina, applied from the State of West Virginia
JOSEPH J. LEVIN, JR.
Washington, District of Columbia, applied from the District of Columbia
JAMES MONROE MABON, JR.
Charlotte, applied from the States of Pennsylvania and Virginia

GEORGE D. NEWTON, JR. ......... Winston-Salem, applied from the State of Illinois
CHARLES MICHAEL PUTTERMAN . ... .. Raleigh, applied from the State of New York

—1st Department
MITCHELL S. BIGEL ......... ... ... Matthews, applied from the State of New York

—2nd Department
JAMES ROBERT ROGERS
Charleston, West Virginia, applied from the State of West Virginia
CHARLES PAUL NEMETH
Rosslyn Farms, Pennsylvania, applied from the State of Pennsylvania
GARROD S. POST ... ............... ... Butner, applied from the State of Michigan

Given over my hand and Seal of the Board of Law Examiners this the 17th day
of January, 1989.

FRrED P. PARKER III
Executive Secretary
Board of Law Examiners of
The State of North Carolina
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CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

OF

NORTH CAROLINA
AT

RALEIGH

STATE OF NORTH CAROLINA v. JIMMY DEVOE McELRATH

No. TA87
(Filed 6 April 1988}

1. Homicide § 21.5— first degree murder —evidence entirely circumstantial —suf-
ficient
The State’s trial evidence identifying defendant as the person who com-
mitted the victim’s murder, albeit circumstantial in nature, was sufficiently
substantial to warrant sending the case to the jury where the victim had
recently separated from defendant’s daughter and divorce was imminent; de-
fendant met the victim at a restaurant in Georgia on the morning of 23
December 1984; the victim telephoned his next-door neighbor on that same
morning and left a message for his roommate that he was traveling to North
Carolina with defendant; defendant traveled to North Carolina on 23
December, stayed overnight at his summer home, and departed for Georgia
late in the afternoon on the following day; the victim's body was located on 26
December nine and a half miles from defendant’s home; testing by law enforce-
ment officers yielded positive reactions for the presence of blood at numerous
sites in defendant’s home and automobile; metal shavings attached to newly-
drilled holes in the trunk of defendant’s automobile tested positive for blood;
rope found at the scene and green paint found on the rope were similar to
rope and paint found at defendant’s house; and shotgun wadding and pellets
removed from the victim's body were consistent with ammunition discovered
at defendant’s house.

2. Criminal Law § 35— murder —evidence that crime committed by another —er-
roneously excluded
The trial court erred in a prosecution for first degree murder by ex-
cluding a drawing found by law enforcement officers among the victim’s per-
sonal effects which included a rough map of the area surrounding defendant's
North Carolina home and numerous written notations indicating a possible
larceny scheme. The exhibit was relevant to the crucial issue of whether de-
fendant was in fact the true perpetrator of the crime in that the exhibit,

1
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State v. McElrath

together with additional evidence of the vietim’s argument with and ultimate
departure with persons other than defendant from a restaurant on the day of
his disappearance, would constitute a possible alternative explanation for the
victim’s unfortunate demise. There was prejudice because this was a very
close case in which there was only circumstantial evidence identifying this
defendant to the exclusion of other persons as the perpetrator.

3. Criminal Law § 73.2— hearsay —intent to engage in future act —admissible
The trial court did not err in a first degree murder prosecution by admit-
ting into evidence a telephone message written by the victim’s next-door
neighbor to the victim's roommate where the message constituted a statement
by the victim of his then existing intent to do an act in the future. N.C.G.S.
§ 8C-1, Rule 803(3).

Justice MITCHELL dissenting.

Justices MARTIN and FRYE join in this dissenting opinion.

APPEAL as of right by defendant pursuant to N.C.G.S.
§ 7A-27(a) from a judgment imposing a sentence of life imprison-
ment entered by Allen, J, at the 11 August 1986 Criminal Session
of Superior Court, HAYWOOD County, upon defendant’s conviction
by a jury of first-degree murder. Heard in the Supreme Court on
9 December 1987.

Lacy H. Thornburg, Attorney General, by John H. Watters,
Assistant Attorney General, for the State.

Smith, Bonfoey & Queen, by Frank G. Queen, Burton C.
Smith, Jr., and Constance C. Moore, for defendant-appellant.

MEYER, Justice.

Defendant was convicted of the first-degree murder of his
son-in-law, Steven Wade Boyer. The State having stipulated
before trial to the absence of any statutory aggravating factors
under N.C.G.S. § 15A-2000, the case was tried as a noncapital
case, and defendant was accordingly sentenced to the mandatory
life term. In his appeal to this Court, defendant brings forward
numerous assignments of error relative to the guilt-innocence
phase of his trial. We have reviewed the entire record, and
because we find that the trial court committed prejudicial error
in refusing to admit certain relevant and potentially exculpatory
evidence offered by defendant, we hold that defendant is entitled
to a new trial.
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State v. McElrath

The facts and circumstances surrounding the mysterious
disappearance and death of Steven Wade Boyer are amongst the
most bizarre and unusual in the annals of crime in this state. On
26 December 1984, a nude, headless, and handless body was
discovered along the side of Highway 276 in rural Transylvania
County, North Carolina. The body was later identified, and it was
stipulated at the trial to be that of the victim, Steven Wade
Boyer. The cause of death, as revealed by the subsequent autop-
sy, was a shotgun wound to the victim’s lower left chest. Boyer’s
head and hands were apparently severed from his body by the
perpetrator after the victim had died and have never been found.

The State’s case against defendant Jimmy Devoe McElrath is
based entirely upon circumstantial evidence amassed by various
law enforcement officers during a lengthy investigation. The
State’s evidence tended to show that, at the time of the vietim’'s
death, defendant, who grew up in Haywood County, North Caro-
lina, was retired from General Motors Corporation, for which he
had been a dealer consultant in the southeastern United States
for some twenty years. Defendant and his wife, Nancy, owned two
homes —a summer home in Cruso, Haywood County, North Caro-
lina, and a winter home in Islamorada, Monroe County, Florida.

The vietim was married to defendant’s daughter, Ellen. At
the time of the events in question, however, the victim and de-
fendant’s daughter were living apart from one another in
separate apartments in Smyrna, Georgia, and a divorce was ap-
parently imminent. It was in this context that defendant and his
wife traveled from their Florida home to their daughter’s apart-
ment in Smyrna to spend the Christmas holidays.

Defendant and his wife, Nancy McElrath, arrived at their
daughter’s home late on the evening of 21 December 1984. On the
following day, 22 December, defendant went to visit the victim at
his apartment in Smyrna. Though the victim was not at home at
the time of defendant’s initial visit, defendant returned later that
evening and spoke to the victim on that occasion. During the
course of this second visit, defendant and the victim apparently
agreed to meet at 10:30 a.m. the following morning at a nearby
Denny’s Restaurant in Smyrna.

On 23 December, the day defendant and the victim met at
Denny’s, the victim disappeared. Jim Baumgarten, the victim’'s
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roommate, testified that he last saw the victim at about 9:40 a.m.
Baumgarten testified further that upon getting out of the shower
some time later, he found a note on his kitchen window which had
been written by his next-door neighbor, Sherri Elliott. That note,
which was introduced into evidence by the State, read as follows:
“Jim, Steve called and said that he was riding to Waynesville[,]
North Carolina with his father-in-law. Sherri.” Later that day,
Sherri explained to Baumgarten that the victim had called her to
say that he could not reach Jim and that he wanted to leave a
message.

On 26 December 1984, the victim's nude, headless, and
handless body was discovered alongside Highway 276 in rural
Transylvania County, 9.5 miles away from defendant’s nearby
summer home in Haywood County. The body was very clean, as if
it had been washed, and contained a strikingly small amount of
blood. The body bore multiple marks which seemed to indicate
that it had been tightly wrapped or bound. In addition to the prin-
cipal chest wound caused by the shotgun blast and the wounds
caused by the amputations, there were numerous scratches on the
surface of the body. Some of the scratches appeared on the chest,
and many more were present on the back in the upper shoulder
area, as if the victim had been pulled by the legs over a rough
surface. Also found at the scene were blood spots on the pave-
ment near the side of the road and a two- to three-foot piece of
white rope which bore a green stain.

Clyde Kelly is defendant’s long-time friend and neighbor, and
he lives directly across Pisgah Creek from defendant’s summer
home in Haywood County. Kelly testified that it is very unusual
for the McElraths to come to Haywood County during the winter.
According to Kelly, defendant and his wife would generally leave
their North Carolina home for Florida in October, not to return
until the following April. Kelly testified further that he had never
known defendant to come to the North Carolina home without his
wife. During the winter months, the home is winterized, with the
only electrical power left connected being that to the refrigerator.

On 23 December 1984, Clyde Kelly left his house at about
4:00 p.m. and noticed that the gate to the McElrath home, usually
left locked during the winter months, was open. Defendant’s black
Pontiac automobile was parked next to the house, the blinds to
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the house were down, and there were no lights on. When Kelly
returned to his home between 9:00 p.m. and 10:00 p.m. that night,
he noticed that some lights, including the outside light over de-
fendant’s garage, were on. Kelly did not go to defendant’s house
on that occasion.

The following day, 24 December, at approximately 1:00 p.m.,
Clyde Kelly noticed that both of defendant’s automobiles, the
black Pontiac and a brown Pontiac, were parked outside the
garage at defendant’s house. Kelly then went over for a visit and
found defendant in his driveway switching tires from one car to
the other. Defendant told Kelly that he and his wife had driven
from Florida to Smyrna, Georgia, to visit their daughter Ellen for
Christmas because she was depressed about the breakup of her
marriage to the victim. Defendant told Kelly further that he had
driven to Haywood County from Smyrna in order to visit his
father who had recently had an accident. While with defendant in
the driveway, Kelly noticed that the trunks of both automobiles
were open and empty. Later, while talking to defendant inside the
home, Kelly noticed that Nancy McElrath did not seem to be
present, but saw nothing else that seemed unusual. Kelly con-
tinued talking to defendant until about 4:15 p.m. that afternoon
when he returned to his own home.

Arthur Huber, who is a friend and off-and-on business part-
ner of defendant, owns the grocery store in Cruso, Haywood
County, North Carolina. At around 11:00 a.m. on 24 December, de-
fendant visited Huber at his store. While at Huber’s store, de-
fendant borrowed Huber’s 3/8” drill, saying he needed it to work
on a dishwasher at his home. Huber testified that there was a
drill bit in the drill when he loaned it to defendant. The drill bit
was not in the drill when defendant subsequently returned it. As
a part of the lengthy investigation of the case, police officers did
a very thorough search of defendant’s brown Pontiac automobile.
Among other things, they found multiple drill holes in the trunk,
including the fender wells, all of which had a shiny appearance.

Various law enforcement officers testified at trial to the
results of an exhaustive investigation of the Haywood County
home. Officers found rope at defendant’'s home which was similar
to the rope found near the victim's body. They also found green
paint which could have been the same paint that caused the green
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stain on the rope in question. Numerous knives and two shotguns
were seized by officers from the home, but neither of the guns
and none of the knives bore any trace of blood. The cases in
which the shotguns were found were covered with dust and cob-
webs and had apparently not been opened recently. However,
shotgun pellets and wadding taken from the victim's body were
nonetheless consistent with ammunition found at defendant’s
home.

Officers testified further about the testing of various sites in
defendant’s home for the presence of blood. For the purpose of
these tests, a positive reaction to phenolphthalein or luminol
creates a presumption that blood is present. Further testing is
necessary to confirm that the substance is human blood and/or to
determine the relevant blood type. The phenolphthalein reacted
positively in the following areas: a curtain on the door between
the garage and the kitchen, the garage floor under a garden hose
and at a spot near the middle of the floor, and on the vanity in
one of the bathrooms. The spot on the bathroom vanity was con-
firmed as blood through further testing. The minuscule amount of
material involved at the other sites prevented further testing.
Luminol testing, which is used to locate blood that is not visible,
identified the presence of blood at additional sites in defendant’s
home, including the utility room and the sink and the floor in the
bathroom.

Defendant’s brown Pontiac automobile was subjected to an
extensive investigation which included exhaustive testing for
blood with phenolphthalein and luminol. Positive reactions to the
chemicals, presumptively indicating the presence of blood, oc-
curred at test sites in the trunk, in the fender well, near the
license plate, between the front seats, and on two of the metal
shavings attached to the newly drilled holes in the trunk. The
matting under the rear seat was quite wet, and officers detected
the odor of urine in the rear seat area.

Defendant presented evidence which tended to show that he
never saw the victim again after their morning meeting at
Denny’s Restaurant on 23 December. According to defendant,
while he and the victim were talking in the Denny’s parking lot,
another car approached. The victim walked over to the car and
began to argue with one of its occupants. The victim returned to
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defendant’s car, told defendant that he would see him later, and
departed in the other car. After the victim departed, defendant
himself left and drove to his summer home in North Carolina.

Defendant testified that his principal reason for going to
North Carolina on 23 December was to visit his father who had
recently been injured in an accident. Patsy Clark Kelly, a life-long
friend of defendant, testified that she saw and talked to defend-
ant at The Pantry, a convenience store in Canton, North Carolina,
between 3:00 p.m. and 3:30 p.m. on the afternoon of 23 December.
She testified further that she stood with defendant as he put gas
in his car and that, though she did not look directly into defend-
ant’s car, she did not see anyone with him. According to Ms. Kel-
ly, defendant acted normally during their brief conversation.

Defendant also testified that, arising early on the morning of
24 December, he drove to his parents’ home in nearby Canton,
North Carolina, to visit with them over breakfast. While return-
ing home later that morning, defendant stopped at the Cruso
Grocery and borrowed a 3/8" drill from the owner of the grocery,
Arthur Huber. Defendant borrowed the drill in order to do some
work on the dishwasher water pump at his home. More precisely,
defendant needed the drill because he had recently lost the ring
finger on his right hand in a boating accident and, as a result,
needed the power tool to help him in removing screws from the
pump. Using Arthur Huber’s drill, defendant worked on the pump
for approximately one and a half hours upon arriving home.

Defendant testified further that, after completing work on
the dishwasher water pump, he switched a number of the tires on
his two Pontiac automobiles. According to defendant, while talk-
ing with his friend and neighbor, Clyde Kelly, he switched the
tires from his brown Pontiac to his black Pontiac because the
tires on his black Pontiac had recently been punctured. Later,
after Kelly had departed, defendant drained the water from the
plumbing in the home and left for Smyrna, Georgia, in the black
Pontiac at about 4:00 p.m.

Defendant spent the next few days with his daughter at her
Smyrna, Georgia, apartment, and he and his wife returned to
Florida on 28 December. As a result of a 3 January 1985
telephone call, defendant’s wife became concerned about her
daughter and decided to return to Smyrna to stay with her until
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her divorce from the victim became final on 7 February. Defend-
ant and his wife left on 4 January and, while traveling north,
decided to go by the North Carolina home in order to pick up the
brown Pontiac and some of defendant’s wife’s winter clothes. The
McElraths arrived at their summer home at around 4:00 a.m. on 4
January. According to defendant, they slept until 12:00 noon the
following day and departed shortly thereafter for their daughter’s
home in Smyrna.

On the basis of this and other evidence, the jury found de-
fendant guilty of the first-degree murder of his son-in-law, Steven
Wade Boyer. Because the matter was tried as a noncapital case,
Judge Allen sentenced defendant to the mandatory life term. In
his appeal to this Court, defendant brings forward numerous as-
signments of error, three of which we address below: first, that
the trial court committed reversible error in failing to grant de-
fendant’s motions to dismiss on the grounds that the evidence
was insufficient as a matter of law to take the case to the jury;
second, that the trial court committed reversible error in refusing
to admit into evidence a documentary exhibit which was relevant
and potentially exculpatory; and third, and finally, that the trial
court committed reversible error in admitting into evidence a
written telephone message to defendant because the statement
was inadmissible hearsay. We deal with each of these assign-
ments of error in turn.

| 8

{11 In his first assignment of error, defendant asserts that the
trial court committed reversible error in denying his motion to
dismiss on the grounds that the evidence was insufficient as a
matter of law. Specifically, defendant argues that Judge Allen’s
decision to submit to the jury the charge of first-degree murder
was improper because there was not substantial evidence that
this defendant was in fact the perpetrator of the crime. Although
it is admittedly a close question, we do not agree, and we there-
fore overrule defendant’s assignment of error.

As an initial matter, we note that defendant moved for a dis-
missal on two separate occasions—once at the conclusion of the
State’s evidence and a second time at the conclusion of all of the
evidence. Because defendant introduced evidence at trial on his
own behalf, he waived his right to complain on appeal of the
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denial of his initial motion to dismiss at the conclusion of the
State’s evidence. State v. Leonard, 300 N.C. 223, 266 S.E. 2d 631,
cert. demied, 449 U.S. 960, 66 L.Ed. 2d 227 (1980); N.C.G.S.
§ 15-173 (1983). Accordingly, only the sufficiency of the evidence
at the close of all of the evidence is before us here.

This Court has previously addressed on numerous occasions
the nature of the legal test for the sufficiency of the evidence in a
criminal matter. In State v. Johnson, 199 N.C. 429, 154 S.E. 730
(1930), for example, Chief Justice Stacy wrote one of the classic
statements of the sufficiency of the evidence test:

It is sometimes difficult to distinguish between evidence
sufficient to carry a case to the jury, and a mere scintilla,
which only raises a suspicion or possibility of the fact in
issue. The general rule is that, if there be any evidence tend-
ing to prove the fact in issue, or which reasonably conduces
to its conclusion as a fairly logical and legitimate deduction,
and not merely such as raises a suspicion or conjecture in
regard to it, the case should be submitted to the jury.

Id. at 431, 154 S.E. at 731 (citations omitted).

More recently, in the case of State v. Bullard, 312 N.C. 129,
322 S.E. 2d 370 (1984), we described the test in greater detail:

When a defendant moves for dismissal, the trial court
must determine whether there is substantial evidence of each
essential element of the offense charged {or of a lesser of-
fense included therein), and of the defendant being the one
who committed the crime. If that evidence is present, the mo-
tion to dismiss is properly denied. State v. Earnhardt, 307
N.C. 62, 296 S.E. 2d 649 (1982); State v. Powell, 299 N.C. 95,
261 S.E. 2d 114 (1980). “Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to
support a conclusion.” State v. Smith, 300 N.C. 71, 78-79, 265
S.E. 24 164, 169 (1980) (citation omitted).

In ruling on a motion to dismiss, the evidence must be
considered by the court in the light most favorable to the
State, and the State is entitled to every reasonable inference
to be drawn from the evidence. State v. Earnhardt, 307 N.C.
62, 296 S.E. 2d 649. Contradictions and discrepancies must be
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resolved in favor of the State, and the defendant’s evidence,
unless favorable to the State, is not to be taken into con-
sideration. Earnhardt, 307 N.C. 62, 296 S.E. 2d 649; State v.
Jones, 280 N.C. 60, 184 S.E. 2d 862 (1971). The test of the suf-
ficiency of the evidence on a motion to dismiss is the same
whether the evidence is direct, circumstantial, or both. State
v. Powell, 299 N.C. 95, 261 S.E. 2d 114. All evidence actually
admitted, both competent and incompetent, which is favora-
ble to the State must be considered. State v. McKinney, 288
N.C. 113, 215 S.E. 2d 578 (1975).

Bullard, 312 N.C. at 160, 322 S.E. 2d at 387-88.

Defendant’s precise contention under this assignment of er-
ror is that the State failed to introduce substantial evidence at
trial that defendant was in fact the person who committed the
crime in question. The question before us is therefore whether,
upon viewing all the evidence in the light most favorable to the
State and upon granting the State every reasonable inference to
be drawn from the evidence, State v. Earnhardt, 307 N.C. 62, 296
S.E. 2d 649 (1982), a reasonable juror might accept the evidence
as adequate to support the conclusion this defendant was in fact
the perpetrator of this grisly crime, State v. Smith, 300 N.C. 71,
265 S.E. 2d 164 (1980). Defendant argues that the only correct
answer to this question is “no.” Though we regard this as a very
close question, we believe that the correct answer is “yes,” and
we therefore overrule defendant’s first assignment of error.

In our opinion, the State’s trial evidence identifying defend-
ant as the person who committed the victim’s murder, albeit cir-
cumstantial in nature, was sufficiently substantial to warrant
sending the case to the jury. The victim had recently separated
from defendant’s daughter, and a divorce was imminent. Defend-
ant met the victim at a Denny’s Restaurant in Smyrna, Georgia,
on the morning of 23 December 1984. Unable to contact his room-
mate, the victim telephoned his next-door neighbor on that same
morning and left a message that he was traveling to North
Carolina with defendant. Defendant did in fact travel to North
Carolina on 23 December, stayed overnight at his summer home
there, and departed for Smyrna once again late in the afternoon
on the following day, 24 December. The victim's body was located
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on 26 December along the side of Highway 276 at a spot only 9.5
miles from defendant’s home.

Phenolphthalein and luminol testing by law enforcement of-
ficers yielded positive reactions, presumptively indicating the
presence of blood, at numerous sites in defendant’s home and in
his brown Pontiac automobile. Among the sites testing positively
for blood were metal shavings attached to newly drilled holes in
the trunk of defendant’s automobile. Rope found at the scene and
green paint found on that rope were similar to rope and paint
found at defendant’s house. Finally, shotgun wadding and pellets
removed from the victim’s body were consistent with ammunition
discovered at defendant’s house.

It is undeniably true that defendant’s challenge to the suffi-
ciency of evidence in this case reveals a close question. Neverthe-
less, it is our firm belief that all the evidence, when viewed in the
light most favorable to the State and when granted every
reasonable inference, is such that a reasonable juror might con-
clude that it was this defendant who committed the murder of
Steven Wade Boyer. This case was for the jury, and the trial
court therefore acted properly in denying defendant’s motion to
dismiss at the close of all of the evidence. Defendant’s first as-
signment of error is hereby overruled.

IL.

[2] In his next assignment of error, defendant asserts that the
trial court committed reversible error in refusing to admit into
evidence defendant’s proposed Exhibit No. 34. The exhibit in
question is a drawing found by law enforcement officers among
the victim’s personal effects which includes a rough map of the
area surrounding defendant’s North Carolina home and numerous
written notations indicating a possible larceny scheme. Defendant
argues specifically, first, that Exhibit No. 34 was clearly relevant
to a crucial issue in the case, to wit, whether this defendant, and
not some other person, was in fact the perpetrator of the crime
and that it therefore should have been admitted into evidence at
trial. This evidence of a possible larceny scheme involving defend-
ant’s North Carolina home, claims defendant, together with other
evidence that the victim argued with and then departed with the
occupants of another vehicle at Denny’s Restaurant on the day of
his final disappearance, casts doubt upon the State’s position that
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it was this defendant who was responsible for the victim’s demise.
Defendant argues, second, that because the State’s case against
him was based entirely on circumstantial evidence and because
the evidence in question casts doubt upon such a fundamental
part of the State's case —namely, that defendant was in fact the
perpetrator of the crime—the trial court’s error in failing to ad-
mit the exhibit was prejudicial error entitling him to a new trial.
We agree with defendant, and accordingly, we order a new trial.

In his first argument, defendant asserts, correctly in our
view, that defendant’s proposed Exhibit No. 34 was clearly rele-
vant to a crucial issue in the case and should have been admitted
by the trial court. As stated above, the exhibit in question is a
drawing found by law enforcement officers among the victim's
personal effects which includes, first of all, a map. The map is
unambiguously a rough rendering of the area surrounding defend-
ant’s summer home in North Carolina and includes the location of
defendant’s home in relation to other landmarks as well as a por-
trayal of certain roads in the vicinity. The drawing also includes
numerous notations indicating the possible existence of a larceny
scheme with defendant’s summer home as its target. Among
these notations are a series of numbers corresponding to a safe
combination at defendant’s home and a list which includes such
entries as “be sure they’re here,” “alibi,” “how to conceal bike,”
and “lay bike flat.”

Defendant argues, in essence, that Exhibit No. 34 should
have been admitted at trial because it casts doubt upon a fun-
damental element of the State's theory of the case —namely, that
the victim met his demise at the hands of this defendant and not
someone else. Defendant produced evidence at trial tending to
show that the victim talked briefly with several other persons
while he was in the Denny’s Restaurant parking lot with defend-
ant on 23 December, that the victim argued with those persons,
and that the victim subsequently left with those persons in their
vehicle. Defendant no doubt hoped to persuade the jury that the
victim, along with the other persons at the Denny’s Restaurant
parking lot, was engaged in a scheme to rob defendant’s summer
home, that the victim had a falling out with those persons, and
that the victim was in fact done in by his co-conspirators—all of
this in the hope that one or more of the jurors would develop a
reasonable doubt as to defendant’s role as the perpetrator of the
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crime. The exhibit was a crucial part of defendant’s effort in that
it might have provided evidence that the victim in fact con-
templated and planned such a robbery, and more importantly,
that he shared his knowledge of the location of the house, the
relevant roads, the combination to defendant’s safe, and other
details of the plan with co-conspirators by drawing these things
out on paper for them. Thus, defendant asserts that he was
robbed of a crucial opportunity by the trial court’s ruling on the
piece of evidence in question. We agree.

As an initial matter, we note that the relevance standard to
be applied in this and other cases is relatively lax. After all,
evidence is relevant if it has “any tendency to make the existence
of any fact that is of consequence to the determination of the ac-
tion more probable or less probable than it would be without the
evidence.” N.C.G.S. § 8C-1, Rule 401 (1986) (emphasis added). See
also State v. Goodson, 313 N.C. 318, 327 S.E. 2d 868 (1985). Rele-
vant evidence, as a general matter, is considered to be admissible.
N.C.G.S. § 8C-1, Rule 402 (1986). We note also that the standard
in criminal cases is particularly easily satisfied. “Any evidence
calculated to throw light upon the crime charged” should be ad-
mitted by the trial court. State v. Huffstetler, 312 N.C. 92, 104,
322 S.E. 2d 110, 118, cert. dented, 471 U.S. 1009, 85 L.Ed. 2d 169
(1984).

We find that we are in agreement with defendant that the
exhibit in question in this case was relevant to a crucial
issue —namely, whether defendant was in fact the true perpetra-
tor of the crime—and that the exhibit was therefore wrongly re-
jected by the trial court. In this case, the State had the burden of
presenting evidence of each of the essential elements of the crime
of first-degree murder and, more importantly, of the defendant’s
status as the perpetrator of the crime. State v. Earnhardt, 307
N.C. 62, 296 S.E. 2d 649 (1982). The very existence of the drawing,
as defendant argues, indicates that the victim may have con-
templated and planned a robbery of defendant’s summer home in
North Carolina, and more importantly, that he may have shared
those plans with one or more co-conspirators. The exhibit,
together with the additional evidence of the victim’s argument
with and ultimate departure with persons other than defendant
from Denny’s Restaurant on the day of his disappearance, would
constitute a possible alternative explanation for the victim's un-
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fortunate demise and thereby casts crucial doubt upon the State’s
theory of the case. We cannot but conclude that Exhibit No. 34
was relevant to a crucial issue in this case and that the trial court
therefore erred in refusing to admit it into evidence.

Having determined that the trial court’s failure to admit the
exhibit in this case was error, the remaining question facing us is
whether its action was sufficiently prejudicial to warrant our
order of a new trial. Because the evidence against this defendant
was entirely circumstantial and because the excluded evidence
was relevant to, and cast doubt upon, such a fundamental element
of the State’s theory of the case, we believe that it was, and we
so order.

The burden upon defendant to demonstrate prejudice in a
case such as this is described in N.C.G.S. § 15A-1443(a), which
provides in pertinent part as follows:

(a) A defendant is prejudiced by errors relating to rights
arising other than under the Constitution of the United
States when there is a reasonable possibility that, had the
error in question not been committed, a different result
would have been reached at the trial out of which the appeal
arises. The burden of showing such prejudice under this
subsection is upon the defendant.

N.C.G.S. § 15A-1443(a) (1983).

We believe that defendant has met his burden here. As we
stated previously in this opinion, this is a very close case in which
there is only circumstantial evidence identifying this defendant,
to the exclusion of other persons, as the perpetrator. Moreover, it
is this very issue to which defendant’s proposed Exhibit No. 34 is
relevant since it casts doubt upon the State’s evidence that de-
fendant was the killer and suggests instead an alternative
scenario for the victim’s ultimate demise. We are simply unable
to say that, had the trial court properly admitted defendant’s pro-
posed exhibit, there is not a reasonable possibility that a different
result would have been reached. Accordingly, the trial court’s
error in failing to admit defendant’s exhibit was prejudicial error
entitling defendant to a new trial.
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III1.

[3] Because of the likelihood that it will recur in the retrial of
this case, we now address an important additional assignment of
error by defendant. He argues that the trial court committed
reversible error in its admission into evidence of a telephone
message written by the vietim’s next-door neighbor, Sherri
Elliott, to the victim’s roommate. Defendant asserted at trial, and
asserts on appeal, that the written phone message constitutes in-
admissible and prejudicial hearsay. The State contends that it
was admissible under an exception to the hearsay rule. The trial
court, over defendant’s objection and consistent with the State’s
contention, found that this highly incriminating evidence was ad-
missible under the residual hearsay exception found at Rule
803(24) of the North Carolina Rules of Evidence. We find that the
evidence of the written telephone message is admissible, not
under Rule 803(24), but rather under Rule 803(3) as a statement of
intent to engage in a future act.

As we stated above in our initial review of the facts, the
State presented evidence at trial of a 23 December 1984
telephone call from the victim to his next-door neighbor. Unable
to reach his roommate by phone on the morning of his meeting at
Denny’s Restaurant with defendant, the victim called Sherri
Elliott, his next-door neighbor, and left a message. The original
message, as written by Ms. Elliott, and as originally proffered by
the State, read as follows:

Jim,

Steve called and said that he was riding to Waynesville[,]
North Carolina with his father-in-law. If he is not back by
5:00 call the Smyrna Police because something may have hap-
pened to him.

Sherri

After conducting a voir dire hearing to determine what, if any,
part of the telephone message was admissible under Rule 803(24)
of the North Carolina Rules of Evidence, the trial court allowed
the State to introduce only this part of the statement:
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Jim,

Steve called and said that he was riding to Waynesville[,]
North Carolina with his father-in-law.

Sherri

Rule 803(24) of the North Carolina Rules of Evidence, also
known as the residual hearsay exception, provides as follows:

(24) Other Exceptions.— A statement not specifically covered
by any of the foregoing exceptions but having equivalent
circumstantial guarantees of trustworthiness, if the court
determines that (A) the statement is offered as evidence
of a material fact; (B) the statement is more probative on
the point for which it is offered than any other evidence
which the proponent can procure through reasonable ef-
forts; and (C) the general purposes of these rules and the
interests of justice will best be served by admission of
the statement into evidence. However, a statement may
not be admitted under this exception unless the propo-
nent of it gives written notice stating his intention to of-
fer the statement and the particulars of it, including the
name and address of the declarant, to the adverse party
sufficiently in advance of offering the statement to pro-
vide the adverse party with a fair opportunity to pre-
pare to meet the statement.

N.C.G.S. § 8C-1, Rule 803(24) (1986) (emphasis added).

Because of the residual, “catchall” nature of the Rule 803(24)
hearsay exception, it is potentially subject to abuse in the face of
unfettered judicial discretion. State v. Smith, 315 N.C. 76, 91, 337
S.E. 2d 833, 844 (1985). Accordingly, evidence proffered for admis-
sion pursuant to Rule 803(24) must be carefully scrutinized by the
trial court within the framework of the rule’'s requirements.
Smith, 315 N.C. at 92, 337 S.E. 2d at 844. In Smith, this Court in-
terpreted the six-part inquiry in which the trial court must
engage pursuant to Rule 803(24) prior to admitting or denying
hearsay evidence proffered for purposes of the residual hearsay
exception. Specifically, the trial court must determine the follow-
ing: first, that proper notice was given of the intent to proffer
hearsay evidence under Rule 803(24); second, that the hearsay evi-
dence 1is not specifically covered by any of the other hearsay ex-
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ceptions; third, that the hearsay evidence possesses certain cir-
cumstantial guarantees of trustworthiness; fourth, that the
evidence is material to the case at bar; fifth, that the evidence is
more probative on an issue than any other evidence procurable
through reasonable efforts; and sixth, that admission of the
evidence will best serve the interests of justice. Smith, 315 N.C.
at 92-96, 337 S.E. 2d at 844-47.

In the case at bar, Judge Allen engaged in the six-part in-
quiry required by this Court in Smith and made findings in the
record as to each of the six components. As to the first portion of
the telephone message, Judge Allen determined that all six tests
were satisfied, and he admitted the evidence accordingly. In fact,
Judge Allen’s analysis, though it ultimately yielded the correct
result, need not have proceeded beyond the second requirement —
namely, that the evidence in question is not specifically covered
by any other hearsay exception. We believe that the victim's
statement to Sherri Elliott over the telephone that he was going
to North Carolina with defendant constitutes a statement by the
vietim of his then-existing intent to do an act in the future. Ac-
cordingly, we hold that this written telephone message is admissi-
ble hearsay under Rule 803(3) of the North Carolina Rules of
Evidence as evidence of a then-existing mental, emotional, or
physical condition. See N.C.G.S. § 8C-1, Rule 803(3) (1986).

Rule 803(3) of the North Carolina Rules of Evidence provides
as follows:

(3) Then Existing Mental, Emotional, or Physical Condition.
—A statement of the declarant’s then existing state of
mind, emotion, sensation, or physical condition (such as
intent, plan, motive, design, mental feeling, pain, and
bodily health), but not including a statement of memory
or belief to prove the fact remembered or believed un-
less it relates to the execution, revocation, identification,
or terms of declarant’s will.

N.C.G.S. § 8C-1, Rule 803(3) (1986) (emphasis added). Rule 803(3),
like the rest of the new evidence rules, became effective only on 1
July 1984, and, before today, no post-Rules case from this Court
has dealt with the issue of whether Rule 803(3) allows the admis-
sion of a hearsay statement of a then-existing intent to engage in
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a future act. Today, we address that issue squarely, and we hold
that it does. We hold further that the admitted portion of the
written telephone message in this case constituted just such a
statement.

Pre-Rules cases from this and other courts are instructive
here. In the seminal case of Mutual Life Ins. Co. v. Hillmon, 145
U.S. 285, 36 L.Ed. 706 (1892), for example, a suit was brought on a
life insurance policy and was defended on the ground that the in-
sured, Mr. Hillmon, was not dead but, pursuant to a conspiracy to
defraud the insurer, had killed his traveling companion, Walters,
and left his body to be found at their campsite. The United States
Supreme Court, on appeal from a judgment for the plaintiff-bene-
ficiary, granted a new trial for error in excluding as evidence let-
ters written by Walters to his sister and his fiancee, in one of
which he wrote, “I expect to leave Wichita on or about March the
5th, with a certain Mr. Hillmon, a sheep-trader, for Colorado or
parts unknown to me.” Id. at 288, 36 L.Ed. at 708. Rejecting
plaintiff-beneficiary’s hearsay argument, the Court stated that
“whenever the intention is of itself a distinct and material fact in
a chain of circumstances, it may be proved by contemporaneous
oral or written declarations of the party.” Id. at 295, 36 L.Ed. at
710 (emphasis added).

This Court applied the so-called Hillmon doctrine in the im-
portant pre-Rules case of State v. Vestal, 278 N.C. 561, 180 S.E.
2d 755, cert. denied, 414 U.S. 874, 38 L.Ed. 2d 114 (1971). There,
the Court held admissible testimony that the declarant (the victim
in a murder case), while preparing to leave home, told his wife
that he was going with defendant on a business trip to Wilming-
ton, Delaware. The Court stated that “[t]he sound basis for its ad-
mission is . . . the exception to the hearsay rule permitting the
admission of declarations of a decedent to show his intention,
when the intention is relevant per se and the declaration is not so
unreasonably remote in time as to suggest the possibility of a
change of mind.” Id. at 587, 180 S.E. 2d at 772.

In State v. Cawthorne, 290 N.C. 639, 227 S.E. 2d 528 (1976), a
pre-Rules case strikingly similar in its facts to the case at bar,
this Court followed Vestal in holding that the admission of certain
hearsay evidence was proper. There, a Yellow Cab dispatcher tes-
tified that after she directed one of the drivers to go to the Red
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Carpet Inn, the driver called in on his radio to say that he had
picked up the fare and that he was taking his passengers to a par-
ticular location just off Highway No. 17. The driver was subse-
quently shot and killed during the course of an armed robbery.
The Court held that “[the driver’s] challenged statement to the
dispatcher was properly admitted . . . under the exception to the
hearsay rule enunciated in State v. Vestal” Id. at 649, 227 S.E. 2d
at 533.

The exception to the hearsay rule exemplified in the Hillmon,
Vestal, and Cawthorne decisions is now codified in the Federal
Rules of Evidence and, in our view, is inherent in the recently
adopted North Carolina Rules of Evidence. The Commentary to
Rule 803(3) of the Federal Rules of Evidence explicitly embraces
the Hillmon doctrine, noting that “[t]he rule of Mutual Life Ins.
Co. v. Hillmon allowing evidence of intention as tending to prove
the doing of the act intended, is, of course, left undisturbed.” Fed.
R. Evid. 803(3) advisory committee’s note (citation omitted). North
Carolina Rule of Evidence 803(3) is identical to its federal counter-
part and, therefore, should also be read to embrace the rule an-
nounced in the Hillmon case and applied in this Court’s own
decisions. We find support for our position in Dean Brandis’ com-
mentary to Rule 803(3):

[Aldmitting [a statement of intent] to prove subsequent con-
duct in accordance with the expressed intent is squarely
within the Rule, provided the time lapse is not so great as to
make the statement too remote to be acceptably relevant.

1 Brandis on North Carolina Evidence § 162 (1986 Cum. Supp.).

In the case at bar, Judge Allen ruled correctly but for the
wrong reason. In his telephone conversation with Sherri Elliott,
the victim stated his then-existing intent to engage in a future
act —namely, that he was going to North Carolina with defendant.
Hearsay evidence in the admitted portion of the statement was
admissible at trial, not pursuant to Rule 803(24), but rather, pur-
suant to the Hillmon doctrine incorporated within Rule 803(3). At
defendant’s new trial, this evidence, if introduced, would be ad-
missible. As the question was neither briefed nor argued, we ex-
press no opinion as to the admissibility of that part of the
telephone message not admitted at defendant’s first trial.
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In conclusion, we have reviewed the entire record and each
of defendant’s assignments of error in this case. We hold, pur-
suant to our discussion in Part II of this opinion, that the trial
court committed prejudicial error in failing to admit certain rele-
vant and potentially exculpatory evidence offered by defendant.
Accordingly, the result is a

New trial.

Justice MITCHELL dissenting.

I dissent from that part of the opinion of the majority hold-
ing that the trial court committed prejudicial error by excluding a
drawing found in the victim's home among his personal effects
and from the result reached by the majority. I believe the trial
court properly excluded the drawing.

We have held that:

A defendant may introduce evidence tending to show that
someone other than defendant committed the crime charged,
but such evidence is inadmissible unless it points directly to
the guilt of the third party. Evidence which does no more
than create an inference or conjecture as to another’s guilt is
inadmissible. State v, Stanfield, 292 N.C. 357, 233 S.E. 2d 574 -
(1977); State v. Jenkins, 292 N.C. 179, 232 S.E. 2d 648 (1977);
State v. Shinn, 238 N.C. 535, 78 S.E. 2d 388 (1953); State v.
Smith, 211 N.C. 93, 189 S.E. 175 (1937). ‘[T]he admissibility of
another person’s guilt now seems to be governed, as it should
be, by the general principle of relevancy under which the evi-
dence will be admitted unless in the particular case it ap-
pears to have no substantial probative value.’ 1 Stansbury’s
N.C. Evidence § 93 at 302-03 (Brandis rev. 1973).

State v. Hamlette, 302 N.C. 490, 501, 276 S.E. 2d 338, 346 (1981). I
see no reason to believe this rule has been altered by the adop-
tion of Chapter 8C of our General Statutes, the North Carolina
Rules of Evidence. I do not agree with the majority that the
drawing constituted a “possible alternative explanation for the
victim’s unfortunate demise and thereby cast crucial doubt upon
the State’s theory of the case.” The drawing has absolutely no
tendency to implicate any person other than the victim in
anything. Even viewing the drawing in the light most favorable
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to the defendant, it can only be said at most to give rise to specu-
lation or conjecture of a type which until now has not been

viewed as sufficient to render evidence either relevant or admissi-
ble.

The majority’s discussion of this issue reveals on its face the
extreme speculation and conjecture which must be employed in
order to warp this evidence to fit our rules. The majority says
that the drawing indicates that the victim *“may” have planned a
robbery of the defendant’s North Carolina home. The majority
then speculates that the victim “may” have shared those possible
plans with one or more co-conspirators. The majority then con-
cludes that such speculation stacked upon conjecture could lead a
jury to find a “possible” alternative explanation for the victim’s
death. It seems clear to me that the drawing should have been ex-
cluded from evidence because it neither tended to exculpate the
defendant nor inculpate any other person. See State v. Rogers,
316 N.C. 203, 341 S.E. 2d 713 (1986); State v. Gaines, 283 N.C. 33,
194 S.E. 2d 839 (1973).

Even if it is assumed —erroneously in my view—that the
drawing found among the personal effects of the vietim was ad-
missible, I do not believe the defendant has carried his burden of
showing a “reasonable possibility that, had the error in question
not been committed, a different result would have been reached
at trial . . ..” N.C.G.S. § 15A-1443(a) (1983). From substantial
evidence introduced at trial, the jury could and apparently did
believe that the viectim —or more accurately a large part of him—
was taken away from the defendant’s home by the defendant in
his car trunk after the defendant had murdered and butchered
the victim. The evidence of the defendant’s activities at his home
at about the time the murder must have occurred was more than
sufficient to permit the jury to find that the defendant killed the
vietim there, then cut off his head and hands to prevent iden-
tification of the body before dumping it beside the highway. The
evidence was also sufficient to support a reasonable jury finding
that the defendant then returned to his home in North Carolina
and, before hiding the car used to transport the body, drilled
holes in the trunk and washed it out in a nearly successful effort
to remove all evidence of bloodstains.

Substantial evidence tended to show that the defendant mur-
dered and butchered the victim in the defendant’s home before
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dumping his body by the side of the road. Even if one were in-
clined to join the majority in its pure speculation and conjecture
that the victim planned to rob the defendant’s home, this would
be one more piece of evidence tending to indicate that the victim
was in the home at the time he was murdered and his dismem-
bered body removed from the home by the defendant in the de-
fendant’s car. The possibility that some phantom “others” may
have been present in the defendant’s home with the victim is the
sheerest speculation and conjecture not supported by either sub-
stantial or insubstantial evidence. ‘

For the foregoing reasons, I dissent from the result reached
by the majority and vote to find no error in the trial of this case.

Justices MARTIN and FRYE join in this dissenting opinion.

STATE OF NORTH CAROLINA v. SHARON ANNETTE HATFIELD ANDER-
SON

No. 202PAS87
(Filed 6 April 1988)

1. Obscenity 8 3— patent offensiveness—views of average adult in community —
expert opinion testimony inadmissible
In this prosecution for disseminating obscenity, the trial court did not
abuse its discretion in excluding opinion testimony by defendant’s expert
witness, based on a study he performed, that the average adult in the com-
munity would not find the four magazines in question to be patently offensive
on the ground that the witness was no better qualified than the jury to ad-
dress this question and could not assist the jury where the magazines defend-
ant was accused of selling contained photographic depictions of actual acts of
vaginal, anal or oral intercourse; the witness’s study was designed to deter-
mine nothing more than the availability and accessibility of an extremely
broad range of sexually suggestive materials which he described as “adult
materials”; and the witness made no effort in his study to identify or isolate
any factors bearing on the average adult’s reaction to materials that were
limited to pictorial portrayals of actual acts of vaginal, anal or oral intercourse.

2. Obscenity § 3— right to view materials containing nudity and sex—expert tes-
timony — survey results inadmissible

In a prosecution for disseminating obscenity, the trial court did not err in

refusing to permit defendant’s expert sociologist to testify concerning the

cumulative responses to questions in a survey he conducted of county resi-



N.C] IN THE SUPREME COURT 23

State v. Anderson

&

dents pertaining to the views of those interviewed as to when, where and how
adults should be able to obtain and view materials portraying nudity and sex,
since the survey amounted to little more than a referendum on the desirability
of the First Amendment and N.C.G.S. § 14-190.1, and the survey results would
not assist the jury in resolving the issue before it as to whether the magazines
in question appealed to a prurient interest in sex in a patently offensive man-
ner. N.C.G.S. § 8C-1, Rule 702.

. Criminal Law § 102.6 — jury argument—proper statement of contentions and

inferences

The prosecutor’s jury argument in an obscenity case that if the items in
question “are not obscene, I don’t know what it would take to be” did not
amount to an expression of personal belief in violation of N.C.G.S. § 15A-1230
(a) but came within the latitude that may be allowed counsel in stating conten-
tions and drawing inferences from the evidence.

. Criminal Law § 102.6— jury argument—proper statement of contentions and

inferences

A prosecutor’s jury argument in an obscenity case stating that an exhibit
contained picture after picture of anal intercourse and asking what is more
unhealthy than anal intercourse and how it can be anything but obscene was
within the latitude allowed counsel in stating contentions and arguing reasona-
ble inferences to be drawn from the evidence.

. Criminal Law § 170.3— jury argument —misstatements of law — error cured by

instructions

The trial court’s proper instructions on the applicable law in an obscenity
case cured any prejudice to defendant which may have resulted from possible
misstatements of law in the prosecutors’ jury arguments.

Criminal Law § 102.7— jury argument not improper attack on credibility of
witness

The prosecutor’s jury argument in an obscenity case that, based on the
testimony of a State’s witness, the jury should disbelieve the testimony of de-
fendant’s expert witness was a proper contention based on the evidence and
not an improper attack on the credibility of the expert witness.

. Criminal Law § 170.3— jury arguments— personal opinions—errors cured by

instructions

The trial court's prompt curative instructions were sufficient to remove
any possible prejudice that may have resulted when the prosecutors in an
obscenity case went outside the record to express personal opinions at several
points during their arguments to the jury.

. Obscenity § 1— dissemination of obscenity — constitutionality of statute

The statute prohibiting the dissemination of obscenity, N.C.G.S.
§ 14-190.1, is not facially unconstitutional under the N.C. Constitution on the
ground that its incorporation of the Miller test for obscenity adopted by the
U.S. Supreme Court is unfair in a criminal context. Nor is the statute facially
invalid under Art. I, §§ 14 and 19 of the N.C. Constitution because it fails to
specify the geographic area intended by the term “community standards.”
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9. Obscenity § 3— disseminating obscenity —intent —knowledge of contents of
materials

The jury in a prosecution for disseminating obscenity was required to find
that defendant possessed the requisite intent and guilty knowledge to support
a conviction where the trial court specifically instructed the jury that to satis-
fy the intent requirement of the statute, the State must prove that defendant
knew the content, character and nature of the magazines in question when she
sold them.

10. Obscenity § 3— value of materials—reasonable person standard

Unlike appeal to the prurient interest and patent offensiveness, the
literary, artistic, political or scientific value of material alleged to be obscene
may not be judged by contemporary community standards but is to be deter-
mined on the basis of whether a “reasonable person” would find such value in
the material.

11. Obscenity § 3— value of magazines—failure to instruct on reasonable person
standard

Failure of the trial court to instruct the jury in an obscenity case that it
must apply a reasonable person standard in determining the value of the
magazines in question did not amount to prejudicial error where the court did
not erroneously instruct the jury that they should apply contemporary com-
munity standards in determining value.

ON discretionary review pursuant to N.C.G.S. § TA-31 of a
decision of the Court of Appeals, 85 N.C. App. 104, 354 S.E. 2d
264 (1987), awarding the defendant a new trial upon her appeal
from judgments entered 28 March 1986 by Lewis (Robert D.), J.,
in Superior Court, CATAWBA County. Heard in the Supreme
Court on 10 November 1987.

Lacy H. Thornburg, Attorney General, by Thomas J. Ziko,
Assistant Attorney General, for the State-appellant.

James, McElroy & Diehl, P.A., by Edward T. Hinson, Jr.;
Lipsitz, Green, Fahringer, Roll, Schuller & James, by Paul J.
Cambria, Jr., pro hac vice; and, Herbert L. Greenman, pro hac
vice, for the defendant-appellee.

North Carolina Civil Liberties Union Legal Foundation, by
Michael K. Curtis, amicus curiae.
MITCHELL, Justice.

The defendant Sharon Annette Hatfield Anderson was tried
upon proper indictments charging her with four offenses of
feloniously disseminating obscenity in violation of N.C.G.S.
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§ 14-190.1(aX1). The jury returned verdicts finding the defendant
guilty of two of the offenses charged and not guilty of the two re-
maining offenses. The defendant appealed to the Court of Ap-
peals, which entered a decision on 7 April 1987 ordering a new
trial on the ground that the trial court had committed reversible
error by excluding certain expert testimony. On 7 July 1987, this
Court allowed the State’s petition for discretionary review.

The evidence for the State tended to show that on 7 October
1985, Steven Mubhler, an investigator with the Hickory Police De-
partment, entered -the Imperial Popular Newsstand and Adult
Bookstore. On that occasion, the defendant, Sharon Annette Hat-
field Anderson, sold Muhler two magazines entitled Jets of Jizz
and Ass Masters Special #3. On 8 October 1985, Muhler again
entered the store, and the defendant sold him two magazines en-
titled Super Sex Stars #1 and Ass Masters Spectal #4. The de-
fendant was arrested on 9 October 1985 and charged with four

counts of felonious dissemination of obscenity in violation of
N.C.G.S. § 14-190.1(a)(1).

At the conclusion of the State’s case-in-chief, the defendant
offered the testimony of Dr. Joseph Scott, a sociologist. Dr. Scott
testified that he had been employed by the defendant to conduct
a study to determine “the tolerance level in this community for
adult material.” He testified that he attempted to determine
whether the magazines in question exceeded the level of com-
munity tolerance by examining the availability and accessibility in
Catawba County of “adult material.” Thereafter, the trial court
excluded Dr. Scott’s opinion as to whether the magazines in ques-
tion “exceeded the community level of tolerance.” The trial court
also refused to allow him to give his opinion as to whether the
materials in question “depicted or described sex in a patently of-
fensive way, in a way not tolerated by the average adult in this
community.”

The defendant also offered the opinion testimony of another
sociologist, Dr. Charles Winick, who had conducted a poll or
survey among certain residents of Catawba County. The first
question in the survey asked whether, in the opinion of those in-
terviewed, changing standards in recent years had made the
depiction of nudity and sex in materials available only to adults
more or less acceptable. The next four questions were directed to
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whether those interviewed felt that consenting adults should
have the right to obtain and view materials that depict nudity
and sex. The final question asked whether those interviewed un-
derstood that the references to “nudity and sex” in the previous
questions meant “exposure of the genitals and every kind of sex-
ual activity, no matter how graphically depicted.”

The trial court allowed the defendant to introduce the cumu-
lative responses of those interviewed concerning changing stand-
ards and the definition of “nudity and sex” as used in the survey.
Also, Dr. Winick was allowed to give his opinion based on the
survey conducted that there was a very high degree of accept-
ance and toleration of sexually explicit material in Catawba Coun-
ty. The trial court did not allow the defendant to introduce the
cumulative responses indicating the opinions of those interviewed
with regard to whether consenting adults should have the right
to obtain and view materials depicting nudity and sex, as the trial
court concluded that those questions and answers were not rele-
vant to any issue to be resolved at trial.

Thereafter, the defendant introduced the testimony of Dr.
John T. Wheeler, another sociologist with training in the areas of
family and sex therapy. Dr. Wheeler gave his opinion that the av-
erage adult applying contemporary community standards would
not be stimulated in a prurient fashion by the materials at issue
in the present case.

The defendant took the stand and testified on her own behalf
that she was not aware of the contents of the magazines she sold
Muhler and did not recall the sales for which she was charged. On
cross-examination, the defendant acknowledged that she knew
that the Imperial Popular Newsstand and Adult Book Store was
an adult book store, and that she had sold magazines similar to
those in evidence in this case on a daily basis while employed
there. She testified that she was aware of a change in the obsceni-
ty law of North Carolina which had taken effect on 1 October
1985. She also testified that, from her conversations with a police
officer named Tony Keller, she had a feeling that something was
“going down.” She felt this to be the case because Keller had
been spending a lot of time in the store and had kept telling her
that she needed to get out of the store before she was arrested.
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The jury returned a verdict acquitting the defendant of dis-
seminating obscenity by the sale of the magazines Jets of Jizz
and Super Sex Stars #1. The jury found the defendant guilty of
disseminating obscenity by the sale of Ass Masters Special #3 and
Ass Masters Special #4. The trial court entered judgments sen-
tencing the defendant to imprisonment for three years for each
count, but suspended the sentences and placed the defendant on
supervised probation for a period of five years. As a special condi-
tion of probation, the defendant was ordered to serve an active
term of imprisonment of six months. The defendant was fined
$5,000.00 for each count, as a condition of probation.

The Court of Appeals concluded that the trial court’s exclu-
sion of portions of the testimony of Dr. Winick was proper. The
Court of Appeals also concluded, however, that the trial court had
committed prejudicial error by the exclusion of certain proffered
testimony of Dr. Scott and held that the defendant must be
awarded a new trial. We reverse the holding of the Court of Ap-
peals and remand this case for reinstatement of the judgments of
the trial court.

L

[1] The State as appellant on discretionary review assigns error
to the holding of the Court of Appeals that the trial court commit-
ted reversible error by excluding certain testimony of Dr. Scott.
The State argues in support of this assignment that the trial
court acted within its discretion in excluding his testimony. We
agree.

Certain principles governing the admission of expert testi-
mony in obscenity cases are well established. The prosecution is
not constitutionally required to introduce expert testimony tend-
ing to show that materials alleged to be obscene are in fact ob-
scene, once the materials have been placed in evidence. Paris
Adult Theater I v. Stanton, 413 U.S. 49, 37 L.Ed. 2d 446 (1973).
The materials themselves are the best evidence of what they rep-
resent. Id. Ordinary rules governing admission of expert testi-
mony do not fit neatly into the trial of obscenity cases, because
expert testimony usually is admitted to explain to juries what
they otherwise would not understand. Id. “No such assistance is
needed by jurors in obscenity cases.” Id. at 56, 37 L.Ed. 2d at 456.
The Supreme Court of the United States has held, however, that
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the defendant may introduce appropriate expert testimony during
obscenity trials. Kaplan v. California, 413 U.S. 115, 121, 37 L.Ed.
2d 492, 498 (1973). Nevertheless, in obscenity trials the trial court
retains “wide discretion in its determination to admit and exclude
evidence, and this is particularly true in the case of expert testi-
mony.” Hamling v. United States, 418 U.S. 87, 108, 41 L.Ed. 2d
590, 615 (1974).

The admissibility of expert testimony in North Carolina is
now governed by Rule 702 of our Rules of Evidence. N.C.G.S.
§ 8C-1, Rule 702 (1986). We have construed that rule to mean
that: “Expert testimony is properly admissible when it can assist
the jury in drawing certain inferences from facts and the expert
is better qualified than the jury to draw such inferences.” State v.
Evangelista, 319 N.C. 152, 163, 353 S.E. 2d 375, 383 (1987). In ap-
plying the rule, the trial court is afforded wide discretion and will
be reversed only for an abuse of that discretion. See id. at 164,
353 S.E. 2d at 384; State v. Knox, 78 N.C. App. 493, 337 S.E. 2d
154 (1985). Further, under Rule 403 even relevant evidence may
properly be excluded by the trial court if its probative value is
outweighed by the danger that it would confuse the issues before
the court or mislead the jury. State v. Mason, 315 N.C. 724, 731,
340 S.E. 2d 430, 434-35 (1986). Whether to exclude expert testi-
mony for this reason also rests within the sound discretion of the
trial court, which will be reversed only for an abuse of discretion.
Id.

Applying the foregoing standards in reviewing the trial
court’s exclusion of certain of Dr. Scott's testimony as tendered
by the defendant, we conclude that the trial court did not abuse
its discretion. Instead, the trial court acted well within its discre-
tion in excluding the proffered expert testimony, either on the
ground that it would not assist the jury in understanding the evi-
dence or determining a fact in issue or on the ground that the
defendant had failed to establish a proper basis for Dr. Scott’s
opinion testimony as to any fact in issue.

In determining whether the material in question in an ob-
scenity case is obscene, the factfinder is required to apply ‘“con-
temporary community standards.” Miller v. California, 413 U.S.
15, 37, 37 L.Ed. 2d 419, 438 (1973). In making its determination,
the trier of fact must be guided by:
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{a) whether “the average person, applying contemporary com-
munity standards” would find that the work, taken as a
whole, appeals to the prurient interest . . . ; (b) whether the
work depicts or describes, in a patently offensive way, sexual
conduct specifically defined by the applicable state law; and
(c}) whether the work taken as a whole, lacks serious literary,
artistic, political, or scientific value.

Id. at 24, 37 L.Ed. 2d at 431. Whether material appeals to the
“prurient interest” and what is “patently offensive” are questions
of fact. Miller v. California, 413 U.S. at 30, 37 L.Ed. 2d at 434. As
required by the decision in Miller, N.C.G.S. § 14-190.1 specifically
defines the acts of “sexual conduct” the portrayal of which may
be found obscene if otherwise in violation of the statute. N.C.G.S.
§ 14-190.1(c) (1986).

Further, subsection (b) of the statute incorporates the three
part test of Miller by providing that material will be found
obscene only if:

(1) The material depicts or describes in a patently offensive
way sexual conduct specifically defined by subsection (c) of
this section; and

(2) The average person applying contemporary community
standards relating to the depiction or description of sexual
matters would find that the material taken as a whole ap-
peals to the prurient interest in sex; and

(3) The material lacks serious literary, artistic, political, or
scientific value; and

(4) The material as used is not protected or privileged under
the Constitution of the United States or the Constitution of
North Carolina.

N.C.G.S. § 14-190.1(b) (1986). Although the statute specifically sets
forth the “contemporary community standards” test only with
reference to that part of the definition of obscenity relating to
“prurient interests,” the factfinder must be required under the
statute to apply “contemporary community standards” in resolv-
ing questions concerning both the appeal of the material to the
prurient interest and its patent offensiveness. See Smith wv.
United States, 431 U.S. 291, 300-301, 52 L.Ed. 2d 324, 334-35
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(1977). The primary reason for applying “the standard of ‘the
average person, applying contemporary community standards’ is
to be certain that . . . [the material] will be judged by its impact
on an average person . . . .” Miller v. California, 413 U.S. at 33,
37 L.Ed. 2d at 436.

In the present case, Dr. Scott testified that he had been em-
ployed by the defendant to “determine what the tolerance level
was in the community for adult materials.” Acting according to
these instructions, he conducted a study of businesses in the
Catawba County area that carried “adult materials.” He testified
that the materials he included in his study ranged from the “ex-
tremely mild to naked shots of women [sic] breasts and vulva area
and penis and so forth up where you have pictures of couples to-
gether where they are engaging in oral, anal and vaginal sex.” In
describing how he attempted to determine whether the sexual
conduct depicted in the magazines the defendant was charged

with selling exceeded the level of community tolerance, he testi-
fied:

Well, I looked at the amount of material that was available
today and certainly available for a long time. Looked at the
availability of volume of the material and then I looked at the
accessibility. There is a step from available to accessibility. It
is like drugs are available in a community but that does not
mean they are accessible. They do not have that in a store la-
beled as such for purchase, it is hidden.

That is why I was looking for the accessibility of the adult
material, in other words how open and easy it was for a wide
range of people to obtain and how it was tolerated. In doing
so and trying to determine the level of tolerance, I went to
adult book stores, the three of them for example, to look at
what they were showing, what types of movies they were
showing and magazines they had for sale. I went to the video
shops, your neighborhood video outlet, to determine the type
of x-rated films they had to rent and the number at the time.

Thereafter, Dr. Scott was questioned by defense counsel and
the trial court as follows:

Q. Now as a result of this study, were you able to render and
are you able to render an opinion whether or not the materi-
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al in this case, these four magazines depict and describe sex-
ually patently offensive conduct specifically defined by the
law of North Carolina?

A. Yes.

COURT: To the average person in the community.
Q. To the average adult person in the community.
A. Yes.

Q. What is your opinion?

A. My opinion is that it is tolerated by the average adult
person in the community.

COURT: That is not the question, sir. The question is whether
it is patently offensive to the average adult person in the
community.

A. My answer would be that it is not patently offensive to
the average person in the community.

The trial court sustained the State’s objection to the proffered
testimony of Dr. Scott that in his opinion the average person in
the community would not find the four magazines in question to
be patently offensive.

The State contends that the trial court properly excluded Dr.
Scott's testimony on the ground that the defendant had failed to
demonstrate that Dr. Scott had an adequate basis for forming an
opinion on the issue of whether the average adult applying con-
temporary community standards would find the magazines in
question patently offensive. On appeal, we must consider whether
the proffered testimony would have assisted the jury in drawing
inferences concerning that issue from facts, and whether Dr.
Scott was better qualified than the jury to draw such inferences.
More to the point, we must determine whether the trial court
abused its discretion in determining that Dr. Scott could not
assist the jury in this regard or was no better qualified than the
jury drawn from Catawba County to determine whether the aver-
age adult applying contemporary community standards would find
the materials in question patently offensive. State v. Evangelista,
319 N.C. at 163-64, 353 S.E. 2d at 383-84; State v. Knox, 78 N.C.
App. 493, 337 S.E. 2d 154 (1985); N.C.G.S. § 8C-1, Rules 702 and
705 (1986).
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In attempting to establish a basis for Dr. Scott’s expert opin-
ion, the defendant presented evidence that Dr. Scott had visited a
variety of outlets where “adult material” could be found, in-
cluding adult book stores, video shops, and convenience stores.
The fact that Dr. Scott “found adult material” at several locations
in Catawba County did not provide a sufficient basis to support
the admission of his expert testimony concerning whether the
average adult in the community would find the materials the
defendant was accused of selling to be patently offensive.

The “sexual conduct” which if depicted will support a convic-
tion under our obscenity statute is specifically limited by N.C.G.S.
§ 14-190.1(c)2) to:

(1) Vaginal, anal, or oral intercourse, whether actual or simu-
lated, normal or perverted; or

(2) Masturbation, excretory functions, or lewd exhibitions of
uncovered genitals; or

(3) An act or condition that depicts torture, physical restraint
by being fettered or bound, or flagellation of or by a nude
person or a person clad in undergarments or in revealing or
bizarre costume.

N.C.G.S. § 14-190.1(c) (1986). The magazines that the defendant
was accused of selling contain photographic depictions of actual
“acts of vaginal, anal or oral intercourse” on each and every page.

Dr. Scott’s study does not appear in any way to have focused
on whether the average adult applying contemporary community
standards would find magazines limited exclusively to pictorial
portrayals of actual acts of “vaginal, anal or oral intercourse” to
be patently offensive. To the contrary, he indicated that the
“adult magazines” he found at several locations in Catawba Coun-
ty covered a wide scope of materials ranging from the “extremely
mild” to pictorial portrayals of mere nudity. Some unspecified
number included some pictures of couples engaging in “oral, anal
and vaginal sex.” It is crystal clear from Dr. Scott’s testimony
that his study was designed to determine nothing more than the
availability and accessibility of an extremely broad range of sex-
ually suggestive material which he described as “adult material.”

It is well established that:
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{Tlhe availability of similar materials on the newsstands of
the community does not automatically make them admissible
as tending to prove the nonobscenity of the materials which
the defendant is charged with circulating. ... ‘Mere
availability of similar material by itself means nothing more
than that other persons are engaged in similar activities.’

Hamling v. United States, 418 U.S. at 125-26, 41 L.Ed. 2d at
625-26 (emphasis added) (quoting United States v. Manarite, 448
F. 2d 583, 593 (2d Cir.), cert. denied, 404 U.S. 947, 30 L.Ed. 2d 264
(1971)).

In the present case Dr. Scott’s study did not even focus on
the availability of material similar to the magazines the defendant
was accused of selling. At best, his study could be said to have
focused on the availability of a very broad range of sexually
oriented materials that were largely dissimilar to the magazines
in question, but that included some materials similar to them.
Further, from his testimony it seems that he did not record the
number of places where he found materials portraying actual acts
of “vaginal, anal or oral intercourse” or the number of such
materials he found.

Dr. Scott’s study was simply too unfocused and unspecific to
provide him with a sufficient basis to give an expert opinion
regarding whether the average adult applying contemporary com-
munity standards would find the magazines at issue to be patent-
ly offensive. His own testimony indicated that he did nothing
more than investigate the availability and accessibility of
materials that were only generally sexually oriented and that he
defined as “adult materials.” His testimony indicated that he
made no effort in his study to identify or isolate any factors bear-
ing on the average adult’s reaction to materials that were limited
to pictorial portrayals of actual acts of “vaginal, anal or oral inter-
course.” He did not inquire of anyone’s views with regard to
materials limited to such portrayals and did not determine what
percentage of the magazines or other materials sold or viewed in
Catawba County contained such portrayals. He made no effort to
determine what percentage of the population of the county
viewed x-rated movies or what percentage of such movies con-
tained depictions of actual acts of “vaginal, anal or oral inter-
course.” In summary, his testimony did not tend to show that he
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had gathered any data which would indicate whether the average
adult applying contemporary community standards would find ma-
terials limited to pictorial portrayals of actual acts of “vaginal,
anal or oral intercourse” to be patently offensive.

The trial court properly exercised its discretion by excluding
Dr. Scott’s expert opinion testimony concerning whether the mag-
azines in question in this case were patently offensive to the aver-
age adult, applying contemporary community standards, on the
ground that Dr. Scott was no better qualified than the jury to ad-
dress the question and could not assist the jury. See State wv.
Evangelista, 319 N.C. at 163-64, 353 S.E. 2d 383-84. Certainly, we
cannot say that the trial court abused its discretion when it ex-
cluded the proffered testimony on this ground. Therefore, we con-
clude that the Court of Appeals erred in awarding a new trial due
to the trial court’s exclusion of this evidence.

II.

This case is before us by virtue of our having allowed the
State’s petition for discretionary review only on the question of
the admissibility of Dr. Scott’s opinion testimony. The defendant,
who was the appellant in the Court of Appeals, has brought for-
ward additional issues that she properly presented for review by
the Court of Appeals. Those issues, therefore, are properly before
us. App. R. 16.

[2] The defendant first assigns as error the trial court’s exclu-
sion of certain evidence during the testimony of the defendant’s
expert witness Dr. Charles Winick. The Court of Appeals conclud-
ed that “the trial court’s treatment of Dr. Winick's testimony was
appropriate . . . .” State v. Anderson, 85 N.C. App. 104, 106, 354
S.E. 2d 264, 265 (1987). We agree.

At trial the defendant attempted to introduce the expert
opinion testimony of Dr. Winick, a sociologist, concerning a
survey or poll he conducted of certain residents of Catawba Coun-
ty. The questions asked and the responses to them include the
following:

Q:2. In your opinion, have standards changed in recent years,
so that depiction of nudity and sex are more acceptable or
less acceptable in movies, video cassettes, publications and



N.CJ] IN THE SUPREME COURT 35

State v. Anderson

other material depicting nudity and sex and available only to
adults, but not to children? More acceptable—76%; less ac-
ceptable —24%; Neither/DK

Q:3. Do you agree or disagree that adults who want to, have
the right to obtain and see movies, video cassettes, publica-
tions and other materials depicting nudity and sex and which
are available only to adults, but not to children? Agree—
80%; Disagree—17%; Neither/DK—3%

Q:4. Do you agree or disagree that adults who want to, have
the right to patronize and make purchases at bookstores
where publications and other materials depicting nudity and
sex are available only to adults, but not to children? Agree—
65%; Disagree —31%; Neither/DK

Q:5. Do you agree or disagree that adults who want to, have
the right to patronize theatres where movies presenting
nudity and sex are available only to adults, but not to chil-
dren? Agree—T75%; Disagree—25%; Neither/DK

Q:6. Do you think it is alright or not alright, for adults who
wish to do so, to obtain and see in the privacy of their homes,
movies, video cassettes, publications and other materials
depicting nudity and sex which are available only to adults
and not to children? All right —79%; Not all right —21%; Nei-
ther/DK

Q:7. We have used the words nudity and sex in the preceding
questions. What we mean by these words includes exposure
of the genitals and every kind of sexual activity, no matter
how graphically depicted. Is that what you understood we
meant, or did you think we meant something else? Under-
stood —90%; Something else —10%

The trial court permitted the defendant to introduce the
cumulative responses to survey question “Q:2” regarding chang-
ing standards and the responses to survey question “Q:7" con-
cerning the manner of use of the phrase “nudity and sex.” The
trial court also permitted Dr. Winick to testify that in his opinion
the survey demonstrated a “very high degree of acceptance and
toleration of sexually explicit material” in Catawba County, and
that he was using the phrase “sexually explicit material” as mean-
ing materials similar to the magazines in question.
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The trial court did not permit the defendant to introduce the
cumulative responses to any of the other survey questions, how-
ever, which pertained to the views of those interviewed as to
when, where, and how—if at all—adults should be able to obtain
and view materials portraying nudity and sex. The trial court ex-
cluded this evidence for lack of relevance after concluding that
the questions did not address the offensiveness of any material to
the average person but, instead, related to “whether those inter-
viewed wished to impose their beliefs or views on others.”

We conclude that the trial court properly excluded the cumu-
lative results of the survey with regard to questions 3, 4, 5, and 6.
Those questions amounted to little more than a referendum on
the desirability of the First Amendment and N.C.G.S. § 14-190.1.
The issue the jury was to decide, however, was whether the
average adult, applying contemporary community standards,
would find that the magazines in question appealed to a prurient
interest in sex in a patently offensive manner. The trial court did
not abuse its discretion when it determined that the cumulative
results of the responses to questions 3, 4, 5, and 6 would not
assist the jury in resolving the issue before it and excluded those
questions and results. See State v. Evangelista, 319 N.C. at 164,
353 S.E. 2d at 384; State v. Knox, 78 N.C. App. 493, 337 S.E. 2d
154; N.C.G.S. § 8C-1, Rule 702 (1986).

Additionally, it is clear from the transcript of the trial that
the trial court was of the view that any probative value such
evidence might have was substantially outweighed by the danger
of confusion of the issues or danger of misleading the jury. It was
within the discretion of the trial court to exclude the proffered
testimony on that basis. State v. Mason, 315 N.C. at 731, 340 S.E.
2d at 434-35; N.C.G.S. § 8C-1, Rule 403 (1986). The trial court did
not err in excluding the evidence in question, and this assignment
of error is overruled.

III.

[3] By her next assignment of error, the defendant contends that
various portions of the jury arguments for the State amounted to
prosecutorial misconduct so flagrant that the trial court commit-
ted reversible error in denying her resulting motion for a mis-
trial. The defendant first contends that it was reversible error for
one of the prosecutors to argue to the jury:
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Let me talk to you about this. If anything could be obscene, if
anything could be obscene and these items which you, you
have seen are not obscene, I don’t know what it would take
to be.

The defendant contends that this argument amounted to an ex-
pression of the prosecutor’s personal belief in violation of
N.C.G.S. § 15A-1230(a). Strictly speaking, the argument was not
an expression of an opinion but, instead, a statement that the
prosecutor would be unable to form an opinion as to what was
obscene if the material before the jury was not. At most it
amounted to a rhetorical statement implying that the State’s evi-
dence was overwhelming and contending that the jury should find
the magazines in question obscene.

We have frequently held that counsel must be allowed wide
latitude in jury arguments in hotly contested cases. E.g., State v.
Covington, 317 N.C. 127, 343 S.E. 2d 524 (1986); State v. Williams,
314 N.C. 337, 333 S.E. 24 708 (1985). Counsel may argue the facts
in evidence and all reasonable inferences that may be drawn
therefrom together with the relevant law in presenting the case.
State v. Covington, 317 N.C. 127, 343 S.E. 2d 524. Whether coun-
sel has abused this right is a matter ordinarily left to the sound
discretion of the trial court. Id. Counsel may not, however, place
before the jury incompetent and prejudicial matter by expressing
personal knowledge, beliefs, and opinions not supported by
evidence. Id. Upon objection, the trial court has the duty to cen-
sor remarks not warranted by the evidence or law and may, in
cases of gross impropriety, properly intervene ex mero motu. Id.
Applying these principles, we conclude that the previously quoted
argument was within the latitude that may be allowed counsel in
stating contentions and drawing inferences from the evidence.
The trial court did not err in overruling the defendant’s objection.

[4] The defendant next contends that the trial court erred by
overruling her objection to the argument of one of the prosecu-
tors that:

I contend to you that it is obviously obscene, clearly obscene
and patently offensive. Picture after picture of anal inter-
course. What is more unhealthy than anal intercourse? How
could it be anything but obscene?
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This argument also was within the latitude allowed counsel in
stating contentions and arguing reasonable inferences to be
drawn from the evidence. The trial court did not err in overruling
the defendant’s objection to this portion of the argument.

[5] The defendant next contends that the prosecutors made
numerous misstatements of law in their closing arguments for the
State and made statements that led the jury to make improper in-
ferences of law. We have reviewed each of the portions of the ar-
guments to which the defendant has taken exception in this
regard. Even if it is assumed arguendo that the arguments includ-
ed misstatements of law or statements that might have tended to
mislead the jury as to the applicable law, we detect no prejudice
to the defendant.

At the outset of the State’s closing arguments to the jury,
one of the prosecutors immediately emphasized to the jury:

Now, this case is, of course, one involving perhaps more
of an unusual law and the attorneys, all of us will be arguing
the law to you. I want to remind you that what I say to you
now and what [other counsel] . . . all say to you first is not
evidence and it is not the final word on the law. His Honor is
the final word on the law. His Honor is the final word on the
law and you should listen very carefully to his charge and ap-
ply the law which is your duty as jurors.

At the conclusion of the arguments of counsel, the trial court
gave proper instructions on the applicable law. We conclude that
those instructions, in the context of this case, cured any prejudice
to the defendant which may have resulted from the possible mis-
statements of law in the prosecutors’ arguments to which the de-
fendant has excepted. See State v. Gladden, 315 N.C. 398, 340
S.E. 2d 673, cert. denied, --- U.S. ---, 93 L.Ed. 2d 166 (1986);
State v. Harris, 290 N.C. 681, 228 S.E. 2d 437 (1976).

[6] The defendant next contends that the prosecutors “traveled
outside the record in their arguments to the jury.” She first com-
plains that the prosecutors improperly attacked the credibility of
her expert witness, Dr. Scott. At trial Dr. Scott had testified that
he found a wide range of materials, including materials depicting
vaginal, oral and anal intercourse, in a wide variety of locations,
which included the convenience stores marked on a map he used
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to illustrate his testimony. To rebut this testimony, the State in-
troduced the testimony of Mr. Jack Shulter, Division Manager for
Quick Stop Convenient Stores. Shulter testified that Quick Stop
operated convenience stores at some of the locations marked in
orange on Dr. Scott’s map. Shulter further testified that those
stores did not carry the magazines the defendant was accused of
selling or any similar materials.

During the State’s closing arguments, one of the prosecutors
argued:

What did Mr. Shulter, who was the district manager of the
biggest stores in this county or chain in this county tell you?
He tells you that you can't find anal intercourse material at
these places that Dr. Scott has marked here in orange. He
says that is preposterous.

The trial court sustained the defendant’s objection to this portion
of the arguments and ordered it stricken. The prosecutor then
argued:

It is your job as a jury to decide what is believable and what
is not believable and I argue to you from testimony that you
have heard from Mr. Shulter that everything that Mr. Scott
testified to is unbelievable.

The trial court overruled the defendant’s objection to this argu-
ment.

In arguing to the jury, the State may comment on any con-
tradictory evidence as a basis for the jury’s disbelief of a
witness’s testimony. State v. Williams, 314 N.C. 337, 333 S.E. 2d
708 (1985). Here, the argument allowed by the trial court was
based upon Shulter’s testimony and was a proper contention that,
based on that testimony, the jury should disbelieve Dr. Scott. The
trial court did not err in overruling the objection.

[71 The defendant also contends that the prosecutors went out-
side the record to express personal opinions at several other
points during their arguments to the jury on behalf of the State.
On each of the occasions complained of, however, the trial court
sustained the defendant’s objections, admonished the prosecutors,
and expressly instructed the jury to disregard the argument in
question. The record does not reflect that the prosecutors on any
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of these occasions attempted to circumvent the ruling of the trial
court or return to the improper arguments. Given this situation,
the trial court’s prompt curative instructions were sufficient to
remove any possible prejudice that may have resulted from the
remarks of the prosecutors. State v. Bruce, 315 N.C. 273, 337 S.E.
2d 510 (1985). This conclusion draws some additional support from
the fact that the jury acquitted the defendant on two counts.

For the foregoing reasons, we conclude that the trial court
did not err in denying the defendant’s motion for a mistrial based
upon alleged prosecutorial misconduct. This assignment of error
is overruled.

Iv.

[8] The defendant next argues that N.C.G.S. § 14-190.1 is facially
unconstitutional under the Constitution of North Carolina. In sup-
port of this contention, the defendant argues that the statute in-
corporates the Miller test for obscenity adopted by the Supreme
Court of the United States. The defendant argues that the Miller
test is “unworkable and unfair in the criminal context” and urges
us to hold that our statute incorporating it is facially violative of
the Constitution of North Carolina. We have recently rejected
similar arguments and do so again here. Cinema I Video v. Thorn-
burg, 83 N.C. App. 544, 351 S.E. 2d 305 (1986), aff'd, 320 N.C. 485,
358 S.E. 2d 383 (1987).

The defendant next argues that the statute is facially invalid
under article I, sections 14 and 19 of the Constitution of North
Carolina, because it fails to “provide guidance or uniformity in
selection of the community by whose standards a defendant’s con-
duct is to be judged.” The defendant argues that the statute is
fatally flawed in this regard because it does not specify that
obscenity is to be judged in accordance with national or statewide
“community standards” or otherwise specify the geographic area
intended by the use of the term “community standards.” When
the same argument has been based upon the Constitution of the
United States, it has been rejected. Jenkins v. Georgia, 418 U.S.
153, 41 L.Ed. 2d 642 (1974). We are constrained to conclude that
this argument is equally untenable when based upon the Constitu-
tion of North Carolina. See State v. Bryant and Floyd, 285 N.C.
27, 203 S.E. 2d 27, cert. denied, 419 U.S. 974, 42 L.Ed. 24 188
(1974). As presently constituted, N.C.G.S. § 14-190.1 is not facially
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violative of the Constitution of North Carolina. Cinema I Video v.
Thornburg, 83 N.C. App. 544, 351 S.E. 2d 305 (1986), aff'd, 320
N.C. 485, 358 S.E. 2d 383.

V.

The defendant next contends that the statute was unconstitu-
tionally applied in the present case. In support of this contention,
the defendant first renews her argument that the statute was
rendered fatally defective because the jury was given no guidance
as to “which community’s standards” it was to apply in assessing
the defendant’s guilt. For reasons we have previously discussed
in addressing the defendant’s contentions as to facial unconstitu-
tionality of the statute, we reject this contention as being without
merit.

[9] The defendant next contends that the statute was applied in
the present case in an unconstitutional manner, because the trial
court’s instructions permitted the jury to find the defendant
guilty without finding that she knew the contents of the maga-
zines she sold. She argues that, as a result, the jury was not re-
quired to find that she possessed the requisite intent and guilty
knowledge to support a conviction. The trial court specifically in-
structed the jury in the present case that to satisfy the intent re-
quirement of the statute, the State must prove that the defendant
knew the content, character, and nature of the magazines when
she sold them. The statute was constitutionally applied in this re-
gard by the trial court, and the defendant’s contention to the con-
trary is without merit.

[10, 11] Finally, the defendant contends that the statute was ap-
plied in violation of the First Amendment in the present case, be-
cause the jury was not directed to apply the “reasonable person
standard” when determining whether the magazines in question,
taken as a whole, lacked serious literary, artistie, political or
scientific value. Unlike appeal to the prurient interest and patent
offensiveness, the value of material alleged to be obscene may not
be judged by contemporary community standards. See Smith v.
United States, 431 U.S. at 301, 52 L.Ed. 2d at 335. Instead, the lit-
erary, artistic, political, or scientific value of material is to be de-
termined based upon whether a “reasonable person” would find
such value in the material, taken as a whole. Pope v. Illinots, 481
U.S. ---, 95 L.Ed. 2d 439 (1987). However, the Supreme Court of
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the United States has indicated that the decision in a particular
case as to whether to instruct the jury to apply the reasonable
person test in this regard is a matter in the discretion of the trial
court. Id. at --- n.3, 95 L.Ed. 2d at 445 n.3. In the present case,
unlike the situation in Pope, the trial court did not erroneously in-
struct the jury that they should apply contemporary community
standards in determining the value of the materials in question.
Instead, the trial court merely failed to instruct the jury that it
must apply a reasonable person standard. We conclude that this
did not amount to prejudicial error. Id.

For the foregoing reasons, we conclude that the defendant re-
ceived a fair trial free of prejudicial error. Accordingly, we re-
verse the holding of the Court of Appeals, which awarded the
defendant a new trial, and remand this case for reinstatement of
the judgments of the trial court.

Reversed and remanded.

PHILIP A. WILLIAMS v. J. ELMO JONES, BENJAMIN F. CRAVEN, anp FAC-
TORY AUTOMATORS, INC.

No. 538A87
(Filed 6 April 1988)

Contracts § 27.1— oral agreement—formation of new corporation—sufficiency of
evidence
The evidence was sufficient to permit the jury to find that plaintiff and
the individual defendants entered into a valid oral contract to form a new cor-
poration capitalized by the individual defendants which would have the ex-
clusive right to sell plaintiff's factory automation systems in that the evidence
was sufficient to support findings that (1) there was an offer and acceptance of
terms to capitalize a new corporation at a meeting attended by the parties on
a specified date, and (2) the terms agreed upon were sufficiently definite and
certain to give rise to an enforceable contract.

APPEAL by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the
decision of a divided panel of the Court of Appeals, 87 N.C. App.
178, 360 S.E. 2d 298 (1987), affirming the judgment notwithstand-
ing the verdict entered by Albright, J., at the 14 April 1986 ses-
sion of Superior Court, GUILFORD County. Heard in the Supreme
Court 9 February 1988.
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Nichols, Caffrey, Hill, Evans & Murrelle, by R. Thompson
Wright, for plaintiff-appellant.

Gabriel, Berry, Weston & Weeks, by M. Douglas Berry, for
defendant-appellees.

MARTIN, Justice.

This case comes before us on the issue of whether the trial
judge erred in entering judgment notwithstanding the verdict.
We hold that he did err, and for the reasons explained below, we
reverse the Court of Appeals and reinstate the jury verdict.

The evidence presented at trial, taken in the light most
favorable to the plaintiff, shows that plaintiff went into business
for himself in 1977 as a designer and purveyor of computer
systems used to automate factory operations. Plaintiff's capital
was intellectual rather than monetary, consisting of a 1972
mechanical engineering degree and five years’ experience design-
ing and selling industrial automation systems. By 1983 plaintiff's
efforts had produced mixed results. On the one hand, substantial
growth and financial success were almost within his grasp. On the
other hand, he lacked the capital necessary for the month-to-
month operation of his expanding business and for the further ex-
pansion which his ambitious plans required. The nature of his
business was such that considerable capital outlay was made by
his company in the course of fulfilling each order —designing the
software, obtaining the hardware, installing the system in opera-
tional order, and teaching the client’s worker to use the
equipment —before the client was billed and the investment,
along with a profit, was recouped. Thus, the more successful his
salesmanship was, the greater his anxiety about being able to pay
his suppliers and meet his payroll.

Late in 1979 or early in 1980, plaintiff met Benjamin F.
Craven, later a defendant in this suit. Craven, a certified public
accountant, operated a business called Craven Venture Manage-
ment. He specialized in raising capital for businesses and also
acted as an all-purpose financial consultant. Plaintiff first turned
to him for help in securing a bank loan and thereafter relied upon
the older man for advice and aid with business problems which
took him outside his competence in technical matters and sales. It
was Craven, for example, who advised plaintiff to do business
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under a second corporate aegis, Symex Factory Automation, Inc.,
in addition to the original, Symex, Inc. The purpose of these
maneuvers was to insulate the new corporation from the in-
debtedness to suppliers which plagued Symex, Inc., and thus to
make it more attractive to potential investors. These and other
palliatives were not wholly successful, and by July 1983 the
Symex companies were facing a choice between finding sources of
capital infusion or bankruptcy.

In July 1983 defendant Craven told plaintiff that defendant J.
Elmo Jones, who had recently sold his business and retired, was
interested in investing in the Symex companies. Jones had met
plaintiff some weeks before, discussed plaintiff’'s business with
him, and travelled with him to some Symex job sites to get the
flavor of the business, which was entirely alien to his own
business experience in textiles. Plaintiff developed some sales
projections, working with his accountant, Michael Dimoff. Plaintiff
projected that his business could anticipate seven large orders
over the following twelve months, averaging $125,000 each,
yielding roughly one million dollars in sales for the twelve-month
period. Dimoff and Craven worked up a financial portrait of the
Symex companies to show Jones.

On 7 July 1983, plaintiff, Dimoff, Jones, and Craven met in
Craven's office. All participants at this critical morning meeting
testified at the trial, but their testimony was conflicting. Plaintiff
and Dimoff testified that the meeting produced a verbal agree-
ment between plaintiff and defendants Jones and Craven to form
a new company, Factory Automators, Inc., which Jones and
Craven would capitalize, and that the parties hammered out an
understanding on the essential terms of the agreement. Collateral
matters were to be worked out later, and the agreement in full
was to be memorialized in writing at a later time.

Plaintiff and Dimoff testified that at the 7 July 1983 meeting
the following terms were agreed upon: (1) Plaintiff was to bank-
rupt Symex, Inc., and liquidate Symex Factory Automators. (2)
Craven and Jones would each contribute $50,000 equity capital in
exchange for stock. (3) Plaintiff would contribute his technology.
(4) The technology would remain plaintiff's but would be available
to the new company under precisely the same licensing ar-
rangements as had existed between plaintiff and Symex. (5) Plain-
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tiff would devote his full-time sales efforts to the new company.
(6) The new company would employ former Symex employees Joe
Kline and Kathy Carpenter, their employment contracts to con-
tain noncompetition and secrecy agreements. (7) Plaintiff was to
receive 50 percent of the common stock when retained earnings of
the company reached $200,000; he was to receive a pro rata share
of this 50 percent as retained earnings approached the $200,000
level. Plaintiff testified that he accepted the terms, that Joe Kline
and Kathy Carpenter were called in and told of the agreement,
and that the whole party then went to the Starmount Country
Club for a celebration lunch.

Jones and Craven deny that they agreed to the above-listed
terms at the 7 July 1983 meeting or at any time thereafter. They
testified that a meeting or meetings took place sometime in July
or August but produced nothing more than a preliminary agree-
ment or an “agreement to agree.” According to their testimony,
these negotiations left open essential terms necessary to define
the business relationship into which the parties contemplated
entering. They claim that the deal under discussion included a
possible incentive stock bonus of 50 percent if plaintiff's sales ef-
forts were sufficiently fruitful, not payment for his contributed
technology. Jones and Craven claim that plaintiff's “technology”
was worth little and that the genuinely valuable technical work
done in either the Symex companies or the newly formed com-
pany was done entirely by Joe Kline. They deny that any clear
agreement existed between the parties as to when plaintiff was
to receive stock. Additionally, they deny that either licensing
agreements for plaintiff's technology or noncompetition agree-
ments for key employees was even discussed, much less agreed
upon. Finally, they deny that they agreed to capitalize the new
corporation in the form of supplying equity capital. What each
defendant in fact did supply, in exchange for the company's stock,
was $1,000 in cash and a $50,000 bank loan, for which the corpora-
tion was liable.

All parties agree on the following: Although the parties
looked to an eventual written agreement, none was ever signed
by any of the parties. Despite the absence of the anticipated writ-
ten agreement, the parties did in fact go forward and create a
new company, Factory Automators, Inc., which sold the
technology which had been the stock-in-trade of the Symex com-



46 IN THE SUPREME COURT [322

Williams v. Jones

panies. Plaintiff bankrupted Symex, Inc., and liquidated Symex
Factory Automators in July. He immediately went to work as the
sales representative of the new company, Factory Automators,
Inc., and employed the two other key employees who had been on
the Symex payroll. Jones was its president. It was capitalized by
Jones and Craven.

Plaintiff began working in sales under Jones’ direction in
August 1983. In the same month he was presented with a docu-
ment labeled “Preliminary Draft,” which purported to set down
the agreement between the three parties. Plaintiff was alarmed
because it contained no reference to what he considered to be key
terms—in particular, his license for his technology and non-
competition and secrecy agreements for key employees— while it
introduced terms not part of the oral agreement —in particular, it
referred to a stock incentive bonus plan for himself. Plaintiff
never signed the agreement. Relations between Jones and plain-
tiff deteriorated rapidly. Jones became convinced he had bought a
“lemon.” He tried vainly and with decreasing patience to reform
plaintiff’s sales approach, to bring it into line with his own ideas
of good salesmanship based on a lifetime in the textile industry.
Jones fired plaintiff in June 1984. Plaintiff asked to be allowed to
remove his materials from the premises of Factory Automators.
The request was denied. Plaintiff left the company with no stock,
no licenses, and no technical product he could sell in a new
business venture. Craven and Jones continue to operate the com-
pany, claiming that due to a combination of Joe Kline's technical
expertise and the sales efforts of a new representative, the com-
pany has been turned around.

At trial the parties disputed the value of plaintiff’s sales ef-
forts during the months that he represented Factory Automators.
Plaintiff contended that he met or exceeded the seven-large-
order, million-dollar projection he had made in July 1983 when
negotiations were underway. He presented evidence that the
seven orders were in fact booked before he left the company and
before the twelve-month period was concluded. Defendants
countered that the projection was vastly inflated relative to the
actual sales plaintiff had been able to achieve. The record reveals
that the dispute between the parties devolves into a question
about the proper method of accounting to be used in recording
sales. Defendants employed the so-called “completed contract”
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method of accounting, which does not count an order until the job
is completed. Plaintiff used the method of counting orders that
had been booked. Since typically the jobs done by the company
took considerable time and outlay to complete, the different ac-
counting methods produced very discrepant pictures of plaintiff’'s
sales effectiveness. Plaintiff contended that his two financial
backers well understood that the business could not be profitable
in its first year of operation at the time that the two sides en-
gaged in negotiation. Jones and Craven insisted that they were
led to expect a profitable operation in the first year and that
plaintiff's performance met neither his projections nor their
legitimate expectations.

The case proceeded to trial upon plaintiff's claim for rescis-
sion of the contract, and the court submitted five issues to the
jury: (1) whether plaintiff entered into a contract with defendants
Jones and Craven; (2) if so, whether these defendants substantial-
ly breached the contract; (3) whether plaintiff contributed any
property of value to the corporation at the time it was organized;
(4) whether the property can be returned in kind; and (5) the fair
market value of the property so contributed. The jury returned a
verdict answering the above five issues in plaintiff’s favor and
awarded plaintiff damages in the amount of $150,000. The court
also submitted an issue to the jury on defendants’ counterclaim,
asking in what amount, if any, plaintiff was indebted to the de-
fendants. The jury found for the defendants on the counterclaim
in the amount of $1,000.

Following the jury verdict the trial court granted defendants’
motion for judgment notwithstanding the verdict. Plaintiff ap-
pealed to the Court of Appeals, a majority of which affirmed the
trial judge's granting of the motion. Judge Phillips dissented on
the grounds that the evidence presented a question for the jury
of whether there was a binding oral contract. Plaintiff filed notice
of appeal to this Court based on Judge Phillips’ dissent, pursuant
to N.C.G.S. § TA-30(2).

The sole question before us is whether the evidence present-
ed at trial was sufficient to submit to the jury the issue of wheth-
er there was a binding oral contract between plaintiff and Jones
and Craven. The standard to be employed by a trial judge in de-
termining whether to grant a judgment notwithstanding the ver-
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dict is the same standard employed in ruling on a motion for a
directed verdict. The judge must consider the evidence in the
light most favorable to the nonmovant and may grant the motion
only if, as a matter of law, the evidence is insufficient to justify a
verdict for the nonmovant. Dickinson v. Pake, 284 N.C. 576, 201
S.E. 2d 897 (1974). All conflicts in the evidence are to be resolved
in the nonmovant’s favor, and he must be given the benefit of
every inference reasonably to be drawn in his favor. Daughtry v.
Turnage, 295 N.C. 543, 246 S.E. 2d 788 (1978). Conflicts, contradic-
tions, and inconsistencies are to be resolved in the nonmovant’s
favor. Summey v. Cauthen, 283 N.C. 640, 197 S.E. 2d 549 (1973).

After carefully reviewing the trial transcript, we conclude
that the evidence, so viewed, would permit a jury to find that at
their 7 July 1983 meeting plaintiff and defendants Jones and
Craven entered into a valid oral contract to form a new corpora-
tion to sell plaintiff's technology. Our analysis divides into two
subparts: (1) was there sufficient evidence for the jury to find
there was an offer and acceptance of terms to capitalize a new
corporation at the 7 July meeting, and (2) if so, were the terms
agreed upon sufficiently definite and certain to give rise to a con-
tract enforceable by a court of law? We will address these sub-
parts in turn.

This Court has long stated the general test for the existence
of a contract. In Overall Co. v. Holmes, 186 N.C. 428, 119 S.E. 817
(1923), this Court said: “A contract is ‘an agreement, upon suffi-
cient consideration, to do or not to do a particular thing.'” Id. at
431, 119 S.E. at 818 (quoting 2 W. Blackstone, Commentaries
*442). The trial record clearly presents evidence from which a
jury could conclude that the 7 July 1983 meeting produced a bind-
ing oral contract to form a new company capitalized by Jones and
Craven, which would have the exclusive right to sell plaintiff’s
factory automation systems. The testimony of plaintiff and ac-
countant Dimoff showed that a firm offer was made to supply
$100,000 in capital in exchange for the right to sell the
technology. The protestations of Jones and Craven that nothing
more than preliminary negotiations were discussed merely con-
tradicted plaintiff's testimony. Indeed, the testimony of plaintiff
and Dimoff showed that they, along with key employees Kline and
Carpenter, who had just been hired for the new enterprise, were
taken by Jones to his country club for a lunch to celebrate the
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deal. Objective circumstances supported the testimony. Plaintiff
did dissolve the two Symex companies and he immediately put all
the technical materials that had been in use at the Symex com-
panies into the custody of the new entity. Although Jones and
Craven disparaged the commercial value of these materials, they
refused to allow plaintiff to take them from the corporate
premises when he was fired. Defendants continue to market the
product that plaintiff developed. Defendant Jones testified that
once rid of plaintiff's deleterious participation, the company was
turned around and ceased to be a “lemon.” We conclude that the
evidence was sufficient to support a jury finding of an offer and
acceptance.

We come now to the question of whether the terms agreed
upon at the 7 July 1983 meeting were sufficiently definite and
certain to be enforceable.

There is no contract unless the parties assent to the same
thing in the same sense. A contract is the agreement of two
minds—the coming together of two minds on a thing done or
to be done. “A contract, express or implied, executed or ex-
ecutory, results from the concurrence of minds of two or
more persons, and its legal consequences are not dependent
upon the impressions or understandings of one alone of the
parties to it. It is not what either thinks, but what both
agree.”

Overall Co. v. Holmes, 186 N.C. at 431-32, 119 S.E. at 818-19
{quoting Prince v. McRae, 84 N.C. 674, 675 (1881)).

Defendants argue that even if there were evidence sufficient
to find that the parties made an oral contract, the terms sup-
posedly agreed to were too vague, uncertain, and indefinite to
constitute an enforceable contract. We disagree. A jury could find
based upon plaintiff's testimony, as corroborated by Dimoff, that
the parties reached a clear and definite agreement as to the
details of the contract. The evidence discloses the understanding
that each of the parties had of the motivations and interests of
the opposing party or parties, as expressed at the 7 July 1983
meeting or in prior discussions between the parties. The evidence
presented by plaintiff showed that he was a man with two objec-
tives in making an agreement with Jones and Craven: (a) to main-
tain substantial ownership of his company and (b) to maintain
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control of his technology. Plaintiff testified that certain terms not
discussed were simply not material to him; for example, he did
not care to bargain for salary. He was prepared to accept any
salary which would cover his living expenses.

Plaintiff described his reaction to being told by defendant
Craven that defendant Jones was interested in investing in the
following terms:

I had concerns about Elmo. I was afraid that —I wanted Ben
to know that I wanted no part of any deal where I might lose
my company. I wanted no part of any deal where I wouldn’t
control my technology. . . . Ben stated specifically, “Phil,
I've known Elmo for X years, you know. ... He doesn’t
want any part of your business. He'd like to help you out. I
can promise you Elmo won’t take your business,” and I must
have beat that thing to death, because I wanted no part of it.
We must have talked about that for thirty minutes.

Plaintiff's testimony revealed that he regarded only two financial
terms as essential to the agreement and that these terms were
agreed to by all parties at the 7 July 1983 meeting. In recognition
of the value of his contributed technology, he was to receive 50
percent of the new company’s stock when retained earnings
reached $200,000 and would receive stock on a pro rata basis as
the $200,000 level was approached. Jones and Craven agreed to
put up $50,000 each in equity capital. They responded that what
they had envisioned was an incentive stock bonus plan for plain-
tiff, details to be worked out later, and had not agreed to stock in
compensation for his technology. Moreover, Jones and Craven in-
sisted that they believed that plaintiff would make provision out
of his potential 50 percent of the common stock for stock bonuses
or incentives for Joe Kline and Kathy Carpenter. There is nothing
vague or indefinite about plaintiff’s testimony as to the stock deal
he was offered, although it was strenuously contested by the
defendants.

Defendant Craven denied that there had been an agreement
to fund the new company in the form of equity capital, and de-
fendant Jones went so far as to insist that he had not known
what was meant by “equity capital” when the parties met on 7
July 1983. Plaintiff testified that he had wanted and gotten an
agreement to supply equity capital because he feared that major
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corporations would refuse to buy from his company unless it
could demonstrate it possessed significant assets. Plaintiff had
discovered when he operated the Symex companies that potential
buyers would doubt a debtor firm had the financial stability to
stay in business to complete its projects. Again, there is nothing
vague or indefinite about the term “$100,000 of equity capital.”
The issue for the jury was, rather, that of the credibility of the
parties.

Plaintiff testified that maintaining control of his technology
was of paramount importance to him and that he had stressed
this issue in discussions with both Jones and Craven prior to 7
July 1983 and had sought terms to effect his purpose at the 7
July meeting. He had discussed what he refers to as the “TRG in-
cident” with each of them prior to the 7 July meeting and indeed
had relied upon defendant Craven for advice in dealing with this
episode. In 1980, three key employees had left plaintiff’'s company
to form a competing company, selling the kind of systems they
had learned to design while in plaintiff’'s employ. As a result,
plaintiff lacked the manpower to fulfill existing orders and faced
competition for new business. Plaintiff reacted by developing a
new product line, which he licensed to Symex but which remained
his property. Plaintiff also required his employees to sign non-
competition and secrecy agreements to protect the value of his
technology. Jones and Craven deny that either licensing or non-
competition and secrecy agreements were even discussed at the 7
July meeting. Plaintiff insists that it was agreed that these pro-
tections would follow him from Symex to the new corporation and
that defendant Craven was charged with getting the licensing
agreement drafted, a licensing agreement which was to be a “car-
bon copy” of the agreement plaintiff had had with Symex. View-
ing the evidence as required, the terms of the oral agreement
were neither vague nor indefinite.

Defendants’ argument as to vagueness and indefiniteness of
the oral contract relies upon certain Court of Appeals cases
where plaintiffs were nonsuited because of the imprecision of con-
tract terms. They cite Lamp Co. v. Capel, 45 N.C. App. 105, 262
S.E. 2d 368, cert. denied, 300 N.C. 197, 269 S.E. 2d 617 (1980), in
which the president of a defunct company who had written to a
creditor of that company that he “would try to pay off” the com-
pany’s debt, was held to have penned a letter too vague and
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uncertain to support a contract action against him for the debt.
Nonsuit also befell the buyer of certain trucks in Industries, Inc.
v. Cox, 45 N.C. App. 595, 263 S.E. 2d 791 (1980), who alleged an
oral contract to receive “patent rights” along with the trucks
because the court found it impossible to say which among a large
set of possible patent rights was being claimed. Similarly, in
Gregory v. Perdue, Inc., 47 N.C. App. 655, 267 S.E. 2d 584 (1980),
the court held that a contract to raise chickens without specifying
the quantity of birds could not be considered binding. Cases of
this kind may be distinguished from the case before us. Here, the
plaintiff presented evidence which demonstrates that the terms
alleged by defendants to be indefinite were in fact sufficiently
well delineated to all parties. Evidence which defined the terms
in question was presented in this case, although contested by
defendants.

Finally, we note that the failure of the parties to follow
through with their intention to reduce the agreement struck on 7
July 1983 to writing does not prevent the underlying oral agree-
ment from binding the parties. Where the evidence presented at
trial is sufficient to support plaintiff's contention that a definite
agreement was made by the parties, the contract is complete
even though the parties contemplated reducing the agreement to
writing. Elks v. Insurance Co., 159 N.C. 619, 75 S.E. 808 (1912).

Plaintiff has offered sufficient evidence, when viewed most
favorably to him, of each element of his claim so that reasonable
men may form divergent opinions of its import. Therefore, the
case was properly one for the twelve. Smith v. McRary, 306 N.C.
664, 295 S.E. 2d 444 (1982).

The decision of the Court of Appeals is reversed and the
cause is remanded to that court for further remand to the
Superior Court, Guilford County, for reinstatement of the jury
verdict.

Reversed and remanded.
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STATE OF NORTH CAROLINA v. GARY EUGENE RHINEHART

No. 513A87

(Filed 6 April 1988)

1. Criminal Law § 50.2— opinion of officers as to consistency of statements —ad-
missible
Testimony from two law enforcement officers in a first degree sexual of-
fense case that the victim’s statements to them were consistent with the vie-
tim's accounts to other people constituted admissible lay opinions under
N.C.G.S. § 8C-1, Rule 701 (1986}. It was clear that both witnesses rendered lay
opinions based upon their own personal perceptions which were helpful to the
determination of a fact in issue; moreover, assuming error, there was not suffi-
cient prejudice to warrant a new trial. N.C.G.S. § 15A-1443(a).

2. Rape and Allied Offenses § 6.1 first degree sexual offense —refusal to submit
attempt —no error

The trial court did not err in a first degree sexual offense prosecution by
refusing to instruct the jury on the lesser-included offense of attempted first
degree sexual offense where there was no evidence presented at trial from
which the jury could reasonably have found that defendant committed merely
the lesser-included offense.

3. Criminal Law § 134.4— first degree sexual offense —committed youthful of-
fender statute not applicable —mandatory life sentence

The trial court in a prosecution for first degree sexual offense was
without discretion to sentence defendant as a committed youthful offender
because the first degree sexual offense statute calls for a mandatory life term.
N.C.G.S. § 14-27.4, N.C.G.S. § 148-49.14.

APPEAL as of right by defendant pursuant to N.C.G.S.
§ 7TA-27(a) from a judgment imposing the mandatory sentence of
life imprisonment entered by Collier, J., at the 4 May 1987
Criminal Session of Superior Court, FORSYTH County, upon de-
fendant’s conviction by a jury of first-degree sexual offense.
Heard in the Supreme Court on 9 February 1988.

Lacy H. Thornburg, Attorney General, by Randy Meares, As-
sistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Mark D.
Montgomery, Assistant Appellate Defender, for defendant-appel-
lant.
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MEYER, Justice.

Defendant was convicted by a jury of one count of first-de-
gree sexual offense arising out of an encounter with the nine-
year-old male victim. In his appeal to this Court, defendant
forwards for our consideration three assignments of error relative
to both the guilt-innocence and the sentencing phases of his trial.
We have considered the entire record and each of defendant’s
three assignments in turn, and we detect no error in defendant’s
trial. Accordingly, we leave undisturbed defendant’s conviction
and the accompanying mandatory sentence of life imprisonment.

Evidence presented by the State at trial tended to show the
following facts and circumstances. On 7 March 1987, the day on
which the crime occurred, the victim was nine years and five
months old. He lived with his mother, his sister and his brother in
their home in Winston-Salem, North Carolina. Defendant Gary
Eugene Rhinehart, who was twenty years of age on the date in
question, lived in a nearby home with his foster mother.

On Saturday, 7 March 1987, the victim accompanied his
younger brother and a friend to a neighborhood recreation center
to play basketball. After playing for approximately a half hour,
the three youngsters went to a nearby convenience store to get a
drink. While at the convenience store, they met defendant.

The youngsters next accompanied defendant to another near-
by playground. Once there, the group played basketball for ap-
proximately ten more minutes. The victim and his companions
then decided to leave. At this point, defendant suggested that
they divide into two groups and race back to the vietim’s house.
The victim agreed, and while he and defendant followed a path
through the woods, the victim’s brother and the other youngster
followed the roads to see who would arrive at the victim’s house
first.

As the victim and defendant followed the path through the
woods, the young victim became tired and decided to stop for a
brief rest. When the victim stood up again to resume the trek, de-
fendant “jerked” the victim’s pants down and began sucking the
vietim’s penis. As the victim tried to scream, defendant placed his
hand over the youngster's mouth and told him that if he did not
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cooperate, defendant would bite off the victim’s penis. Defendant
apparently sucked the victim’s penis for approximately three
minutes, stopping only when he heard the sound of a motorcycle
nearby.

Seizing the opportunity provided by the noise of the nearby
motorcycle, the victim broke free and ran to his home. Once at
home, the then-crying victim told his mother what had happened
during his trip through the woods with defendant. She subse-
quently testified at trial as to what her son had told her on that
occasion. There was also testimony from a motorcyclist who
stated that he had seen defendant and the vietim in the woods
while riding in the area on the day in question.

Defendant presented evidence in support of an alibi defense.
Defendant himself testified that he did not leave his house on the
day in question until approximately 3:00 p.m. and that, though he
did see the victim briefly on that day, he did not venture into the
woods and he never touched the vietim. Defendant’s mother cor-
roborated defendant’s statement that he did not leave home until
3:00 p.m. and testified further that defendant returned home at
approximately 6:00 that evening. One of defendant’s friends testi-
fied that defendant visited him on the afternoon in question, stay-
ing until fairly late.

On the basis of this and other evidence, the jury found de-
fendant guilty of first-degree sexual offense. Pursuant to the
jury’s verdict, Judge Collier sentenced defendant to a mandatory
life term. In his appeal to this Court, defendant brings forward
three specific assignments of error: first, that the trial court com-
mitted reversible error in allowing two law enforcement officers
to testify that the victim made prior consistent statements con-
cerning the events of 7 March 1987; second, that the trial court
committed reversible error in refusing to instruct the jury on the
lesser included offense of attempted first-degree sexual offense;
and third, that the trial court committed reversible error in fail-
ing to sentence defendant as a committed youthful offender. We
deal with each of these assignments of error in turn.

L

[1] In his first assignment of error, defendant asserts that the
trial court committed reversible error in permitting two law en-
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forcement officers, specifically Officers Carter and Carden, to
render lay opinions that the victim's statements to each of them
concerning the incident of 7 March 1987 were consistent with the
victim’s accounts to other persons. More specifically, defendant
argues first that the officers’ testimony in the case at bar con-
stituted inadmissible lay opinion testimony pursuant to Rule 701
of the North Carolina Rules of Evidence. Defendant argues sec-
ond that the admission of this opinion testimony was so preju-
dicial to defendant’s cause as to entitle him to a new trial. We
cannot agree with defendant, and we therefore overrule this first
assignment of error.

Deputy Sheriff Dan S. Carter testified for the State at de-
fendant’s trial. Deputy Sheriff Carter stated that, on 7 March
1987, he responded to an assault call at the victim’s home in Win-
ston-Salem. Once there, he spoke to Officer Blakely of the Win-
ston-Salem Police Department about what had occurred. For the
purpose of corroborating Officer Blakely’'s subsequent testimony,
Carter was permitted to testify in some detail as to what Blakely
told him the victim had reported. Immediately thereafter, the fol-
lowing exchange occurred during the direct examination:

Q Did you actually talk to [the victim]?

Yes, I did.

Did he tell you what happened?

Yes, he did.

What did he tell—tell us what he told you.

-0 > O »

He basically said the same thing—
MR. REDDEN: Object, Your Honor.
A He said he was pushing his bike —
MR. REDDEN: Move to strike. That’s not responsive.
THE COURT: Overruled.

Detective S. G. Carden of the Forsyth County Sheriff's De-
partment also testified for the State at trial. Detective Carden
stated that he conducted an interview with the victim at the
Sheriff's Department on 9 March 1987. Subsequently, he read into
the record an accurate transcription of that lengthy interview. On
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cross-examination by defendant’s counsel, the following exchange
occurred:

Q Uh-huh. Did he tell the story pretty matter-of-factly?

A The same story I have been able to get was consistent
with the story he had told before.

Q Just pretty much recited this thing matter-of-factly?
A Appears to be the same story, yes, sir.

We cannot agree with defendant’s assertion here that the
above-excerpted statements by Deputy Sheriff Carter and Detec-
tive Carden constitute improper expressions of opinion under the
North Carolina Rules of Evidence. Rule 701, which details the re-
quirements for the admission of opinion testimony from lay wit-
nesses, provides as follows:

If the witness is not testifying as an expert, his
testimony in the form of opinions or inferences is limited to
those opinions or inferences which are (a) rationally based on
the perception of the witness and (b) helpful to a clear under-
standing of his testimony or the determination of a faet in
issue.

N.C.G.S. § 8C-1, Rule 701 (1986).

Here, the statements of both Deputy Sheriff Carter and De-
tective Carden fall squarely within the language of the rule.
Carter testified that two conversations in which he had been an
immediate party —that with Officer Blakely and that with the vie-
tim himself —revealed, in his opinion, the same account of the
events of 7 March 1987. Likewise, Carden testified on cross-
examination that the statement he had taken from the victim on 9
March revealed the same story the victim had previously related
to law enforcement officials. It is erystal clear that both of these
witnesses rendered lay opinions based upon their own personal
perceptions. It is equally clear that these opinions were helpful to
the determination of a fact in issue—namely, the precise nature
of the sexual offense perpetrated by defendant. We find no error
in the admission of these statements.

Even assuming arguendo that the trial court erred in allow-
ing this lay opinion testimony, we fail to detect sufficient evi-
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dence of prejudice to defendant’s cause to warrant our order of a
new trial. Defendant’s burden in a case such as this is to show a
reasonable possibility that, but for the trial court’s error in admit-
ting the evidence in question, a different result would have been
reached at the trial. N.C.G.S. § 15A-1443(a) (1983). This the de-
fendant has failed to show. Thus, even assuming error, which we
expressly do not find, no reversible error would appear on this
record. Defendant’s first assignment of error is hereby overruled.

IL.

[2] In his second assignment of error, defendant asserts that the
trial court committed reversible error in refusing to instruct the
jury on the lesser included offense of attempted first-degree sex-
ual offense. Defendant notes that the victim, upon returning to
his home immediately after the incident, twice told his mother
that defendant “tried to suck” his penis. As a result of this,
argues defendant, a reasonable jury could have found that defend-
ant’s acts constituted, not a completed first-degree sexual offense,
but rather an attempted first-degree sexual offense. Thus, con-
tinues defendant here, the trial court acted improperly in refusing
to instruct on the lesser included offense, and defendant is en-
titled to a new trial. We cannot agree, and we overrule defend-
ant’s second assignment of error.

At the close of all the evidence at trial, Judge Collier con-
vened a conference in his chambers for the discussion of what
jury instructions were to be given by the court. At the outset,
counsel for defendant indicated that he did not desire that any in-
struction be given concerning attempted first-degree sexual of-
fense. Following additional discussion, however, defendant’s
counsel reversed his position and requested that Judge Collier
give the instruction on the attempt offense. Ultimately, the trial
judge ruled that the instruction in question was not called for by
the evidence presented and that the only verdicts to be submitted
for the jury's consideration were guilty of first-degree sexual of-
fense and not guilty. Defendant’s counse! made no objection to
Judge Collier’s ruling.

Assuming, without in fact deciding, that defendant has prop-
erly preserved his right to argue this assignment of error on ap-
peal to this Court, we hold that Judge Collier acted correctly in
refusing to instruct the jury on attempted first-degree sexual
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offense. This Court has addressed on numerous occasions the cir-
cumstances under which a trial court must instruct a jury con-
cerning a lesser included offense. In our oft-cited decision in State
v. Lampkins, 286 N.C. 497, 212 S.E. 2d 106 (1975), cert. denied, 428
U.S. 909, 49 L.Ed. 2d 1216 (1976), for example, we stated as
follows:

When, upon all the evidence, the jury could reasonably
find the defendant committed the offense charged in the in-
dictment, but could not reasonably find that (1) he did not
commit the offense charged in the indictment and (2) he did
commit a lesser offense included therein, it is not error to
restrict the jury to a verdict of guilty of the offense charged
in the indictment or a verdict of not guilty, thus withholding
from their consideration a verdict of guilty of a lesser includ-
ed offense. Under such circumstances, to instruct the jury
that it may find the defendant guilty of a lesser offense in-
cluded within that charged in the indictment is to invite a
compromise verdict whereby the defendant would be found
guilty of an offense, which he did not commit, for the sole
reason that some of the jurors believe him guilty of the
greater offense. The mere possibility that the jury might
believe part but not all of the testimony of the prosecuting
witness is not sufficient to require the Court to submit to the
jury the issue of the defendant’s guilt or innocence of a lesser
offense than that which the prosecuting witness testified was
committed.

Id. at 504, 212 S.E. 2d at 110.

Moreover, in the somewhat more recent case of State .
Boykin, 310 N.C. 118, 310 S.E. 2d 315 (1984), we stated further:

The law is well settled that the trial court must submit
and instruct the jury on a lesser included offense when, and
only when, there is evidence from which the jury could find
that defendant committed the lesser included offense. How-
ever, when the State’s evidence is positive as to every ele-
ment of the crime charged and there is no conflicting
evidence relating to any element of the crime charged, the
trial court is not required to submit and instruct the jury on
any lesser included offense. The determining factor is the
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presence of evidence to support a conviction of the lesser in-
cluded offense.

Id. at 121, 310 S.E. 2d at 317 (citations omitted).

In our view, no evidence was presented at trial from which
the jury could reasonably have found that defendant committed
merely the lesser included offense of attempted first-degree sex-
ual offense. Relevant to the difference between the attempted and
the completed offenses, the victim testified at trial that defendant
sucked his penis for approximately three minutes while they were
in the woods on 7 March. This testimony was consistent with the
accounts of the incident given by the victim to the various law en-
forcement officers who testified at trial. Placed in this context,
the nine-year-old’s emotional statements in the minutes following
the incident that defendant had ‘“tried to suck” his penis pale in
significance. The statements, in the context of the entire body of
evidence presented at trial, do not support defendant’s position
that there was sufficient evidence of the existence of a mere at-
tempt to warrant an attempt instruction. Judge Collier’s decision
not to charge was not error, and defendant’s assignment of error
is hereby overruled.

III.

{3] In his third assignment of error, defendant asserts that the
trial court committed reversible error in failing to sentence de-
fendant as a committed youthful offender pursuant to N.C.G.S.
§ 148-49.14. Defendant argues that the trial judge incorrectly con-
cluded that he was without discretion to sentence this defendant
as a committed youthful offender because our first-degree sexual
offense statute, codified at N.C.G.S. § 14-27.4, calls for a man-
datory life term. This Court has very recently addressed this pre-
cise issue and decided it against defendant’s contention.

In the recent case of State v. Browning, 321 N.C. 535, 364
S.E. 2d 376 (1988), defendant assigned as error the trial judge’s
refusal to sentence him pursuant to the committed youthful of-
fender statute following his conviction for first-degree sexual of-
fense. In rejecting defendant’s argument, we stated as follows:

We now hold that article 3B of chapter 148 of the
General Statutes of North Carolina [committed youthful of-
fender statute] does not apply to a conviction or plea of
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guilty of a sexual offense in the first degree, N.C.G.S.
§ 14-27.4 (1986), for which the punishment is mandatory life
imprisonment.

Browning, 321 N.C. at 541, 364 S.E. 2d at 379. We decline defend-
ant’s invitation to reconsider our decision in Browmning, and ac-
cordingly, this third and final assignment of error is hereby
overruled.

In conclusion, having carefully reviewed the record and each
of defendant’s assignments of error, we find that defendant re-
ceived a fair trial, free of prejudicial error. Accordingly, we leave
undisturbed defendant’s conviction of first-degree sexual offense
and the accompanying sentence of life imprisonment.

No error.

POOR RICHARD'S, INC. pB/A POOR RICHARD'S v. HERMAN STONE, POLICE
CHIEF CHAPEL HILL, NORTH CAROLINA AND LINDY PENDERGRASS,
SHERIFF ORANGE COUNTY, NORTH CAROLINA

No. 397A87

(Filed 6 April 1988)

1. Constitutional Law § 12.1— regulation of businesses dealing in military
goods —due process
Provisions of Art. 1 of G.S. Ch. 127B which require businesses dealing in
military goods to obtain a license, post a $1,000 bond, provide certain infor-
mation about the owners, and maintain certain records relating to their trans-
actions involving military property do not unreasonably obstruct plaintiff's
fundamental right to earn a livelihood in violation of Art I, §§ 1 and 19 of the
N.C. Constitution since the nature of the property involved distinguishes plain-
tiff's business from other retail facilities so as to justify its regulation, and the
means used are not unduly burdensome on the regulated businesses. Nor does
the statute violate the Due Process Clause of the Fourteenth Amendment to
the U.S. Constitution since it bears a rational relation to a legitimate state ob-
jective.

2. Constitutional Law § 12.1— regulation of businesses dealing in military
goods — equal protection

The statute regulating businesses dealing in military goods, Art. 1 of G.S.

Ch. 127B, is reasonably grounded on the inherent difference between military
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property and goods ordinarily sold to civilians so that it does not create an im-
permissible classification in violation of the equal protection provisions of the
state or federal constitutions.

APPEAL by the state pursuant to N.C.G.S. § TA-30(2) from
the decision of a divided panel of the Court of Appeals, 86 N.C.
App. 137, 356 S.E. 2d 828 (1987), affirming order of Battle, J., per-
manently enjoining defendants from enforcing Article 1, Chapter
127B of the North Carolina General Statutes. Heard in the
Supreme Court 8 December 1987.

Lacy Thornburg, Attorney General, by Norma S. Harrell,
Assistant Attorney General, for the state.

Poyner & Spruill, by J. Phil Carlton and Susanne F. Hayes,
for plaintiff-appellee.

EXUM, Chief Justice.

The issue presented on appeal is whether Article 1, Chapter
127B, regulating businesses dealing in military goods, is un-
constitutional under the due process and equal protection provi-
sions of the state and federal constitutions. Concluding that it was
unconstitutional, the trial court granted summary judgment for
plaintiff and permanently enjoined enforcement of the statute.
The Court of Appeals affirmed. We now conclude the statute is
constitutional and reverse.

On 1 July 1985 the North Carolina General Assembly enacted
Chapter 522 of the 1985 Session Laws, codified as Chapter 127B
of the General Statutes. Article 1 of Chapter 127B (hereinafter
“the statute”) creates a scheme of regulation over any person or
business involved in the purchasing or selling of “military proper-
ty.” Section 1 of the statute denominates such persons or
businesses as ‘“military property sales facilities” (hereinafter
“sales facilities”) and section 2 defines “military property” as
“property originally manufactured for the United States or State
of North Carolina which is . . . use[d] in, or furnished and in-
tended for, the military service of the United States or the militia
of the State of North Carolina.”

Section 3 of the statute provides that all sales facilities must
obtain a license from the appropriate local government. General-
ly, all licensees must: (1) furnish the governing body with certain
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personal information about the principals in the business; (2) post
a one thousand dollar bond, payable to the state, to insure “the
faithful performance of the requirements and obligations pertain-
ing to the business licensed . ..”; and, (3) maintain certain
records regarding acquisitions of military property, which must
be kept open for inspection by law enforcement officers. Violation

of the statute constitutes a misdemeanor.

The statute became effective on 1 October 1985. On 23 Oc-
tober 1985 plaintiff, a North Carolina corporation engaged in the
business of retail sales, including sales of military property, filed
this declaratory judgment action challenging the constitutionality
of the statute under both the state and federal constitutions.
Plaintiff's complaint also contained a motion for an order tem-
porarily restraining enforcement of the statute. The trial court
immediately granted this motion. The temporary restraining
order was later converted to a preliminary injunetion by consent
of the parties.

On 7 March 1986 plaintiff moved for summary judgment and
submitted affidavits from four different owners of retail stores
which buy and sell military property. Each of the affidavits stated
that compliance with the statute would cause them substantial
and irreparable economic loss. Plaintiff and one other affiant
stated that compliance would force them to abandon the part of
their business dealing with military property.

On 17 March 1986 the trial court granted plaintiff’s motion
for summary judgment and permanently enjoined defendants
from enforcing the statute. By consent of the parties and approval
of the trial court the state was made a party defendant to the ac-
tion and judgment was made to apply to all law enforcement
agencies in the state. The state, as intervenor-defendant, appealed
to the Court of Appeals. In an opinion filed 16 June 1987 the
Court of Appeals, with Johnson, J. dissenting, affirmed the
superior court’s order, holding that the statute violated Article I,
Sections 1 and 19 of the North Carolina Constitution. The state
appeals from that decision.

It is well settled that an act passed by the legislature is
presumed to be constitutional. Roller v. Allen, 245 N.C. 516, 96
S.E. 2d 851 (1975); Ramsey v. North Carolina Veterans Commis-
ston, 261 N.C. 645, 135 S.E. 2d 659 (1964). The legislature deter-
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mines, within reasonable limits, what the public welfare requires;
and the wisdom of its enactments is not the concern of the courts.
State v. Warren, 252 N.C. 690, 696, 114 S.E. 2d 660, 666 (1960).
“[W]hether an act is good or bad law, wise or unwise, is a ques-
tion for the Legislature and not for the courts . . . .” Id.

[1] Plaintiff first contends the statute violates Article I, Sections
1 and 19 of the North Carolina Constitution in that it
unreasonably obstructs plaintiff's fundamental right to earn a
livelihood.

Article I, Section 1 of the North Carolina Constitution pro-
vides that “life, liberty, the enjoyment of the fruits of their own
labor, and the pursuit of happiness” are among those rights of the
people that are inalienable. Section 19 of the same Article pro-
vides that “[nlo person shall be . . . deprived of his . . . liberty,
or property, but by the law of the land.” The “law of the land,”
like “due process of law,” serves to limit the state’s police power
to actions which have a real or substantial relation to the public
health, morals, order, safety or general welfare. A-S-P Assoctates
v. City of Raleigh, 298 N.C. 207, 258 S.E. 2d 444 (1979).

These constitutional protections have been consistently inter-
preted to permit the state, through the exercise of its police
power, to regulate economic enterprises provided the regulation
is rationally related to a proper governmental purpose. This is
the test used in determining the validity of state regulation of
business under both Article I, Section 1, and Article I, Section 19.
Treants Enterprises v. Onslow County, 320 N.C. 776, 360 S.E. 2d
783 (1987). Inquiry is thus twofold: (1) is there a proper govern-
mental purpose for the statute, and (2) are the means chosen to
effect that purpose reasonable?

Considering the first prong of the test, we note that the state
offers two possible justifications for the legislation: to stem the
tide of thefts on military bases and the related purpose of
limiting the opportunities for thieves to dispose of stolen goods.
We are cognizant of the principle that the state may not under-
take “by regulation to rid ordinary occupations and callings of the
dishonest and morally decadent. Resort in that area must be had
to the criminal laws.” State v. Warren, 252 N.C. at 693, 114 S.E.
2d at 664. If the principle were otherwise, the state could
regulate any business under the pretense of protecting the public
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from potential dishonesty within the business or occupation.
Otherwise lawful occupations may, however, be regulated when
there is some “distinguishing feature in the business itself or in
the manner in which it is ordinarily conducted, the . . . probable
consequence of which, if unregulated, is to produce substantial in-
jury to the public peace, health, or welfare.” State v. Harris, 216
N.C. 746, 758-59, 6 S.E. 2d 854, 863 (1940).

In the past we have upheld regulatory business legislation so
long as it was based on some distinguishing feature of the
business itself which provided a rational basis for it and was,
therefore, not irrational or arbitrary. See, e.g., Smith v. Keator,
285 N.C. 530, 206 S.E. 2d 203 (1974) (massage parlors); State v.
Greenwood, 12 N.C. App. 584, 184 S.E. 2d 386 (1971), rev'd on
other grounds, 280 N.C. 651, 187 S.E. 2d 8 (1972) (billiard halls);
Motley v. State Board of Barber Examiners, 228 N.C. 337, 45 S.E.
2d 550 (1947) (barbers). On the other hand, we have not hesitated
to strike down business regulation on grounds of arbitrariness
when no distinguishing feature of the business rationally related
to the regulation could be discerned. See, e.g., Roller v. Allen, 245
N.C. 5186, 96 S.E. 2d 851 (1957) (ceramic tile contractors); State v.
Ballance, 229 N.C. 764, 51 S.E. 2d 731 (1949) (photographers); State
v. Harris, 216 N.C. 746, 6 S.E. 2d 854 (1940) (cleaners and
pressers).

The question here is whether that portion of plaintiff’s
business which involves the buying and selling of military proper-
ty has some feature which distinguishes it from other types of
retail sales in a way which justifies its regulation.

We think it does. By definition, military property is originally
manufactured for the state or federal government for use by their
military services. It is neither manufactured for, nor intended for
use by, civilian consumers. The question that immediately arises
is how do goods manufactured solely for use by the military find
their way into retail outlets and become readily available to
civilian consumers? Inherent in this question is still another—
have any unauthorized transfers of these goods taken place?
These questions are peculiar to the sale of military property; and
need for answers to these unique questions provides the constitu-
tionally required rational basis for the legislation under attack.
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The state is not required to come forward with evidence that
military property in civilian retail outlets has been transferred
without authorization at some point in the chain of distribution.

If the constitutionality of a statute . . . depends on the ex-
istence or nonexistence of certain facts and circumstances,
the existence of such facts and circumstances will generally
be presumed for the purpose of giving validity to the statute,

. . if such a state of facts can reasonably be presumed to ex-
ist, and if any such facts may be reasonably conceived in the
mind of the court. This rule does not apply if the evidence is
to the contrary, or if facts judicially known or proved, compel
otherwise.

Martin v. North Carolina Housing Corporation, 277 N.C. 29, 175
S.E. 2d 665 (1970) (quoting 16 C.J.S. Constitutional Law § 100b,
pp. 454-455); United States v. Carolene Products Co., 304 U.S. 144,
82 L.Ed. 1234 (1937).

The second inquiry is whether the means chosen to effect the
proper governmental purpose are reasonable. This becomes a
question of degree. The means used must be measured by balanc-
ing the public good likely to result from their utilization against
the burdens resulting to the businesses being regulated. In re
Hospital, 282 N.C. 542, 193 S.E. 2d 729 (1973). Here, the statute
employs a commonly used licensing scheme which requires the
licensees to furnish certain information about the principals in the
business, to maintain certain records relating to its transactions
involving military property and to execute a bond. While these
requirements are not without their burdens for the sales
facilities, we conclude that their tendency to help detect and pro-
tect the public from the consequences of unauthorized transfers of
military property is constitutionally sufficient to justify them.
Further, the statute does not seek to regulate all aspects of a
sales facility. It regulates only those transactions which involve
military property. We conclude, therefore, that the provisions of
the statute are not unreasonably burdensome within the meaning
of Article I, Sections 1 and 19 of the North Carolina Constitution.

Plaintiff next contends that the statute violates the Due
Process Clause of the Fourteenth Amendment to the United
States Constitution.
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In considering a due process claim under the federal constitu-
tion, the United States Supreme Court has stated that the Due
Process Clause is no longer available to strike down regulatory
laws because they may be unwise or out of harmony with a par-
ticular school of thought. Williamson v. Lee Optical Co., 348 U.S.
483, 99 L.Ed. 5643, reh’g denied, 349 U.S. 925, 99 L.Ed. 1256
(1955). The Court refuses to sit as a “superlegislature to weigh
the wisdom of legislation ... .” Day-Brite Lighting, Inc. w.
Missouri, 342 U.S. 421, 423, 96 L.Ed. 469, 472, rehk’qg denied, 343
U.S. 921, 96 L.Ed. 1334 (1952). All that is required under federal
due process is that the state measure bear a rational relation to a
constitutionally permissible objective. Ferguson v. Skrupa, 372
U.S. 726, 10 L.Ed. 2d 93 (1963). For the reasons we have already
given in our state constitutional analysis, we conclude that the
statute bears a rational relation to a legitimate state objective;
therefore it does not contravene the Due Process Clause of the
Fourteenth Amendment.

{2] Plaintiff next argues that, because the retail sale of military
property is an ordinary occupation requiring no more skill or
education than other businesses, the statute creates a constitu-
tionally impermissible classification and is violative of equal pro-
tection under the North Carolina Constitution.

Statutes are void as class legislation when persons who are
engaged in the same business are subject to different restrictions
or are treated differently under the same conditions. Cheek wv.
City of Charlotte, 273 N.C. 293, 160 S.E. 2d 18 (1968). However, a
legislative classification is not prohibited per se. Id. Its validity
depends upon its being reasonably related to a proper object of
the legislation. Classifications are not offensive to the Constitu-
tion “when the classification is based on a reasonable distinction
and the law is made to apply uniformly to all the members of the
class affected.” Id.

Classification is permitted when (1) it is based on differences
between the business to be regulated and other businesses and (2)
when these differences are rationally related to the purpose of
the legislation. State v. Harris, 216 N.C. 746, 6 S.E. 2d 854. As we
have already demonstrated, the distinguishing feature of
plaintiff’s business and other sales facilities is the nature of the
property sold. Therefore, we conclude that the classification
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created by the statute is not so arbitrary or unreasonable as to
be violative of the equal protection requirement.

Plaintiff also argues that the statute violates the Equal Pro-
tection Clause of the Fourteenth Amendment. The United States
Supreme Court has consistently recognized that the Equal Protec-
tion Clause does not deny states the power to create classifica-
tions. It mandates only that the classification be reasonable and
rest upon some ground of difference having a fair and substantial
relation to the object of the legislation. Dunn v. Blumstein, 405
U.S. 330, 31 L.Ed. 2d 274 (1972); McLaughlin v. Florida, 379 U.S.
184, 13 L.Ed. 2d 222 (1964); Royster Guano Co. v. Virginia, 253
U.S. 412, 64 L.Ed. 989 (1920). We conclude that the classification
here is reasonably grounded on the inherent difference between
military property and goods ordinarily sold to civilian consumers.

Plaintiff in its brief also calls to our attention the constitu-
tional prohibitions against unlawful searches and seizures, ex-
cessive bail, cruel and unusual punishment and unlawful monopoly
without demonstrating either by argument or authority how the
statute implicates these provisions. Plaintiff also makes the bare
assertion that the statute violates the Commerce Clause of the
federal constitution. Again plaintiff makes no argument and pro-
vides us with no authority to support this assertion. These
arguments are, therefore, deemed abandoned. N.C.R. App. P.
28(b)(5); State v. West, 317 N.C. 219, 345 S.E. 2d 186 (1986).

For the foregoing reasons we find no constitutional infirmity

in the statute. The decision of the Court of Appeals to the con-
trary, affirming the decision of the trial court, must, therefore, be

Reversed.
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STATE OF NORTH CAROLINA v. CLARENCE MELVIN BATTLE

No. 73A87
(Filed 6 April 1988)

1. Homicide § 21.5— first degree murder—evidence of premeditation and delib-
eration sufficient
There was sufficient evidence of a deliberate and premeditated killing so
as to support a judgment of first degree murder where the evidence at trial
showed that defendant did not like the victim because of the victim's prior
relationship with the defendant’s wife; defendant, after taking his gun from his
truck and prior to entering the residence where the killing occurred, stated
that the victim was trouble and that the victim should not be allowed to come
to that house without his permission; defendant initially entered the house
without his gun, made sure the victim was inside, and returned to the porch,
positioning himself behind a clothes dryer; defendant waited for the victim and
shot him in the back as the victim walked down the porch steps; defendant
twice stated immediately after the killing that the vietim was dead, showing
no regret or remorse or inclination to seek medical aid; defendant ordered the
two witnesses to aid him in disposal of the body by burning it in a car; and
defendant hid his bloodstained clothes in various places to avoid detection.

2. Homicide § 21.6 — murder by lying in wait—evidence sufficient

The evidence in a first degree murder prosecution clearly supported sub-
mitting murder by lying in wait to the jury where defendant brought a gun to
a residence where he had previously seen the victim; defendant expressed
animosity toward the vietim and entered the residence without the gun to
check on the victim's presence; defendant did not reveal the gun or indicate
his plan of attack to the victim in any way; defendant then went out onto the
porch, positioned himself behind a clothes dryer, and waited for the victim to
come outside; when the victim entered the porch, defendant did not warn him
of his presence but waited until the victim exited the porch area before
shooting him in the back; and there was no evidence that the victim realized
that defendant was about to shoot him.

3. Homicide § 7— first degree murder —insanity — presumption of sanity and bur-
den of proof
The trial court did not err in a first degree murder prosecution by not
directing a verdict of not guilty by reason of insanity where the State did not
introduce evidence as to defendant’s sanity and the defendant introduced
evidence that he was insane. There is a presumption of sanity in North
Carolina, and it is the defendant’s burden to satisfy the jury of the existence
of the insanity defense, even if the evidence of insanity presented by the de-
fendant is uncontradicted by an offer of proof by the State.

4. Homicide § 28.1 — murder—instruction on voluntary manslaughter based on
self-defense denied —no error

The trial court did not err in a prosecution for first degree murder by not

giving an instruction on voluntary manslaughter based on imperfect self-
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defense where the record showed that defendant lay in wait for his victim,
concealed by a clothes dryer, and shot the unarmed and unaware victim in the
back as the victim walked away from the scene; there was no showing by
defendant that his belief of a necessary killing, if any, was reasonable in any
way; and the evidence showed that the victim was unaware of defendant’s
threat to kill him and that he did not in any way indicate an intent to harm
defendant by any means.

5. Criminal Law § 102— insanity —opening and closing arguments

A defendant in a first degree murder prosecution was not improperly de-
nied the right to the opening and closing arguments to the jury, despite hav-
ing the burden of proof as to insanity, because defendant introduced evidence
and the State therefore had the opening and closing arguments under Rule 10
of the General Rules of Practice for the District and Superior Courts.

6. Homicide § 7— murder—insanity defense—burden of proof

The State was not improperly relieved of proving all of the elements of
the crime in a first degree murder prosecution by the placing of the burden of
proof on defendant on the insanity issue.

APPEAL by defendant pursuant to N.C.G.S. § TA-27(a) from a
judgment imposing a life sentence entered by McClelland, .J., at
the 6 November 1986 Criminal Session of Superior Court, WAKE
County. Heard in the Supreme Court 9 February 1988,

This case arises out of the 9 December 1985 shooting death of
Billy Joe Ashe. The defendant was tried for first degree murder.
The State relied on a killing with premeditation and deliberation
and after lying in wait. The State presented evidence which tend-
ed to show that on the date in question several persons were at-
tending a party at the residence of one Ronnie Kearney. Present
at the party were Kearney, Billy Joe Ashe, Debra Poole, Carline
Prince and Clarence Daniels. Around 4:30 p.m., defendant came to
the house seeking help in pulling his car from a ditch. At that
time defendant looked into the room where Billy Joe Ashe and
the two women were sitting before leaving with Clarence Daniels
to attend to his vehicle.

Shortly thereafter, defendant and Daniels were able to pull
his car from the ditch and drive it to defendant’s house. The de-
fendant took his shotgun from his truck and carried it with him as
he and Daniels walked back to Ronnie Kearney's residence. Dan-
iels asked defendant at that time what he was going to do with
the shotgun, to which defendant replied, “he had to get something
straightened out.” Defendant further stated that Billy Joe Ashe
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“was trouble” and “should not have come” to the Kearney resi-
dence.

After Daniels and defendant arrived at Kearney's house the
men went inside. Defendant went into Kearney’s room where the
victim was located and went back outside. Defendant did not have
the shotgun with him at this time. Shortly thereafter, the two
women present at the party left the house, speaking to defendant
as they left the porch area of the home. Neither of the women
saw defendant with a gun at that time. A few minutes later, Ron-
nie Kearney and Ashe prepared to leave. Clarence Daniels pre-
ceded the men onto the porch. He saw defendant take the gun
and sit on the porch railing behind a clothes dryer that was
located on the porch. Ashe then came out of the door talking to
both Kearney and Daniels as he walked onto the porch. Defendant
was positioned to the right and behind the victim as he exited the
house, approximately fifteen feet away. At that time Kearney
asked defendant what he was doing with that “cannon.” Defend-
ant told Kearney “not to worry about it.” As Ashe walked down
the front porch steps, defendant shot him in the back. The pellets
punctured the victim’s heart causing his death. There was no evi-
dence Ashe ever saw the shotgun.

After the shooting, defendant twice stated “that mother-fuck-
er is dead” as he attempted to enlist the aid of Kearney and
Daniels in disposing of the body. Defendant told the men to put
the vietim in his car and to take the car and burn it with the body
inside. Defendant threatened both men stating, “I don’t want to
shoot you but I will.” When defendant put the shotgun down to
pick up the body, Ronnie Kearney grabbed the gun and ran,
throwing it into a nearby field. Authorities were called a short
time thereafter and they subsequently arrested defendant. At the
time of the arrest, defendant denied shooting Ashe. The blood-
stained clothes of the defendant were found in a closet in his
home as well as in the trunk of his car.

Defendant relied upon a defense of insanity, supporting this
claim with the testimony of psychiatrists and psychologists. These
experts testified the defendant manifested a psychotic disorder,
specifically schizophrenia with disordered thinking and paranoid
traits. One of them testified that in his opinion the defendant did
not know the nature and quality of his act at the time he shot
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Ashe or the difference between right and wrong in relation there-
to.

The defendant was convicted of first degree murder. The
State conceded there were no aggravating factors and did not
seek the death penalty. The defendant appealed from the imposi-
tion of a life sentence.

Lacy H. Thornburg, Attorney General, by Ellen B. Scouten,
Assistant Attorney General, for the State.

Purser, Cheshire, Parker, Hughes & Dodd, by Gordon Widen-
house and David M. Lomas, for defendant appellant.

WEBB, Justice.

By his first assignment of error, defendant contends that the
trial court erred in denying his motion for dismissal of the charge
of first degree murder. More specifically, defendant asserts that
the evidence failed to establish that he intentionally caused the
death of another after premeditation and deliberation or that he
intentionally caused the death of another after lying in wait.

[1] Murder in the first degree is the unlawful killing of a human
being with malice and with premeditation and deliberation. In
support of a conviction for first degree murder based on premedi-
tation and deliberation, it is incumbent upon the State to present
substantial evidence that a defendant acted with willful and inten-
tional malice in the killing of another after sufficient periods of
premeditation and deliberation. The term “premeditation” means
thought out beforehand for some length of time, however short.
State v. Myers, 299 N.C. 671, 263 S.E. 2d 768 (1980). Similarly, the
term “deliberation” means “an intention to kill, executed by the
defendant in a cool state of blood, in furtherance of a fixed design
to gratify a feeling of revenge, or to accomplish some unlawful
purpose.” State v. Biggs, 292 N.C. 328, 337, 233 S.E. 2d 512, 517
(1977).

Premeditation and deliberation essentially relate to one's
mental processes; hence they are not readily susceptible to proof
by direct evidence, instead requiring proof of circumstances sur-
rounding the killing. In this case evidence of the manner in which
the killing occurred, the defendant’s pointing a shotgun at Ashe’s
back and shooting him, should support a finding that the killing
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was with premeditation and deliberation. There is other evidence.
In State v. Calloway, 305 N.C. 747, 291 S.E. 2d 622 (1982), this
Court, citing other cases, stated that premeditation and delibera-
tion may be inferred from evidence of one or more of the follow-
ing circumstances: (1) want of provocation on the part of the
deceased; (2) conduct and statements of defendant before and
after the killing; (8) threats and declarations of the defendant
before and after the killing; (4) ill-will or previous difficulty be-
tween the parties; (5) dealing of lethal blows after the deceased
had been felled and rendered helpless; and (6) evidence that the
killing was done in a brutal manner.

The evidence presented at trial shows that defendant did not
like the victim because of the victim’s prior relationship with the
defendant’s wife before they were married and did not want him
at the Kearney residence. After taking his gun from his truck and
prior to entering the Kearney residence, defendant stated that
the vietim “was trouble” and that he *“should not be allowed to
come to the house without his permission.”

The evidence further showed that defendant initially entered
the house without his gun, making sure the victim was inside, be-
fore returning to the porch, positioning himself behind a clothes
dryer, waiting for the victim and shooting him in the back as he
walked down the porch steps. Immediately after the killing, de-
fendant twice stated “that mother-fucker is dead,” showing no
regret or remorse or inclination to seek medical aid. In fact, he
ordered the two witnesses to aid him in disposal of the body by
burning it in a car. Further evidence was taken showing defend-
ant’s actions after the crime, which consisted of the defendant’s
hiding his bloodstained clothes in various places to avoid detec-
tion.

The cumulative effect of these actions and statements by the
defendant is more than sufficient evidence of a deliberate and
premeditated killing so as to support a judgment of first degree
murder. State v. Mize, 316 N.C. 48, 340 S.E. 2d 439 (1986).

[2] Defendant also contends there was not sufficient evidence to
submit to the jury that the murder was perpetrated by lying in
wait.

As previously recited, the evidence shows that defendant
brought a gun to a residence where he had previously seen Mr.



74 IN THE SUPREME COURT [322

State v. Battle

Ashe. After expressing animosity toward Mr. Ashe, the defendant
entered the residence without the gun, checking as to the victim’s
presence. Defendant did not reveal the gun or indicate his plan of
attack to the victim in any way. The evidence further shows that
the defendant then went out onto the porch, positioned himself
behind a clothes dryer and waited for Mr. Ashe to come outside.
When Ashe entered the porch area, defendant did not warn him
of his presence, instead waiting until Mr. Ashe exited the porch
area before shooting him in the back. There is no evidence Mr.
Ashe realized that defendant was about to shoot him.

In State v. Brown, 320 N.C. 179, 358 S.E. 2d 1 (1987), this
Court recently dealt with lying in wait. We said:

Murder perpetrated by lying in wait “refers to a Kkilling
where the assassin has stationed himself or is lying in am-
bush for a private attack upon his victim.” State v. Allison,
298 N.C. 135, 147, 257 S.E. 2d 417, 425 (1979).

This Court further stated that the assassin need not be concealed,
nor need the victim be unaware of his presence as long as the vic-
tim does not know of the defendant’s purpose to kill him. Allison,
298 N.C. at 148, 257 S.E. 2d at 425. The evidence of the defend-
ant’s action clearly supported the court’s action in submitting
murder perpetrated by lying in wait to the jury. This assignment
of error is overruled.

[3] In his second assignment of error, the defendant argues the
court should have directed a verdict of not guilty by reason of in-
sanity. The State did not introduce evidence as to the defendant’s
sanity and the defendant, relying on State v. Jones, 309 N.C. 214,
306 S.E. 2d 451 (1983), argues that he introduced uncontradicted
testimony which was manifestly credible as a matter of law that
he was insane. For this reason, says the defendant, he was en-
titled to have the court direct a verdict in his favor on the insani-
ty issue. Jones dealt with the finding of a mitigating factor. There
was not a presumption involved. There is a presumption in this
case which makes Jones inapplicable.

It is well settled in this jurisdiction that “every person is
presumed sane until the contrary is shown, and the defendant has
the burden of proving his insanity . . . to the satisfaction of the
jury.” State v. Evangelista, 319 N.C. 152, 161, 353 S.E. 2d 375, 382
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(1987). The State may rebut a defendant’s claim of insanity by
such presumption of law, or by testimony of witnesses, or by
both. State v. Harris, 223 N.C. 697, 28 S.E. 2d 232 (1943). It is the
defendant’s burden to satisfy the jury of the existence of the in-
sanity defense, even in the instance where the evidence of insani-
ty presented by the defendant is uncontradicted by an offer of
proof by the State. State v. Potter, 285 N.C. 238, 204 S.E. 2d 649
(1974).

As recognized by the defendant, this Court has repeatedly
declined to change the presumption of sanity or the rule that
places the burden of proof on this issue on the defendant. See
Evangelista, 319 N.C. 152, 353 S.E. 2d 375; Mize, 315 N.C. 285, 337
S.E. 2d 562; State v. Leonard, 296 N.C. 58, 248 S.E. 2d 853 (1978).
We decline to change the rule in this case. This assignment of er-
ror is overruled.

[4] By his third assignment of error, defendant contends the
trial court should have given an instruction on voluntary man-
slaughter based on imperfect self-defense.

A defendant is entitled to an instruction on voluntary man-
slaughter based on imperfect self-defense only if evidence is intro-
duced from which the following may be found:

(1) it appeared to defendant and he believed it to be
necessary to kill the deceased in order to save himself from
death or great bodily harm; and

(2) defendant’s belief was reasonable in that the circum-
stances as they appeared to him at the time were sufficient
to create such a belief in the mind of a person of ordinary
firmness.

State v. Wallace, 309 N.C. 141, 147, 305 S.E. 2d 548, 552-53 (1983)
(quoting State v. Bush, 307 N.C. 152, 158, 297 S.E. 2d 563, 568
(1982) ).

We cannot find any evidence that would justify an instruc-
tion of imperfect self-defense. Rather, the record shows that
defendant lay in wait for his victim, concealed by a clothes dry-
er, and shot an unarmed and unaware victim in the back as he
walked away from the scene. There is no showing by defendant
that his belief of a necessary Kkilling, if any, was reasonable in
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any way. The evidence showed that the victim was unaware of de-
fendant’s intent to kill him and that he did not in any way in-
dicate an intent to harm defendant by any means. Evidence that
defendant believed it necessary to kill the victim before the vic-
tim killed him is not sufficient to justify the proffered instruction
as to voluntary manslaughter.

We conclude as a matter of law that there was no evidence of
imperfect self-defense so as to justify a charge of manslaughter
based thereon. The trial court did not err in failing to so instruct
the jury. This assignment of error is overruled.

[5] In his fourth assignment of error the defendant contends
that he was improperly denied the right to the opening and clos-
ing arguments to the jury. The defendant, relying on Bowman v.
Development Co., 183 N.C. 249, 111 S.E. 162 (1922); Elks v. Hem-
by, 160 N.C. 20, 75 S.E. 854 (1912); and Love v. Dickerson, 85 N.C.
5 (1881), argues that he had the burden of proof as to insanity and
this gave him the right to open and close. The cases relied on by
the defendant were decided before the adoption of the General
Rules of Practice for the District and Superior Courts. Rule 10 of
these Rules provides that if the defendant introduces evidence
the State will have the opening and closing arguments. The de-
fendant introduced evidence in this case. The State had the right
to the opening and closing arguments.

[6]1 In his fifth assignment of error the defendant contends the
State was relieved of proving all the elements of the crime by
placing the burden of proof on the defendant on the insanity
issue. He says this is so because proof of first degree murder re-
quires proof of premeditation, deliberation and intent which is
proof of a criminal intent. Defendant argues the insanity defense
is directed at proving the lack of criminal intent and that by plac-
ing the burden of proof on a defendant who uses this defense, the
State is relieved of proving essential elements of the crime in
violation of Francis v. Franklin, 471 U.S. 307, 85 L.Ed. 2d 344
(1985); Mullaney v. Wilbur, 421 U.S. 684, 44 L.Ed. 2d 508 (1975)
and In re Winship, 397 U.S. 358, 25 L.Ed. 2d 368 (1970). The de-
fendant relies on a dissent by Justice Brennan in Rivera v.
Delaware, 429 U.S. 877, 50 L.Ed. 2d 160 (1976), in which the
United States Supreme Court dismissed for want of a substantial
federal question an appeal which challenged a Delaware statute
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which placed the burden of proving insanity on the defendant. We
have rejected this argument by the defendant in Evangelista, 319
N.C. 152, 353 S.E. 2d 375; Mize, 315 N.C. 285, 337 S.E. 2d 562; and
State v. Heptinstall, 309 N.C. 231, 306 S.E. 2d 109 (1983). We
decline to overrule these cases. This assignment of error is over-
ruled.

No error.

ST. PAUL FIRE & MARINE INSURANCE COMPANY anp CHARLOTTE-
MECKLENBURG HOSPITAL AUTHORITY, PraAntiFFs v. FREEMAN-
WHITE ASSOCIATES, INC. anD WILLIAM FUNDERBURK, DEFENDANTS,
AND THIRD-PARTY PLAINTIFFS v. MCCARTHY BROTHERS COMPANY, THIRD
PARTY DEFENDANT

No. 462A87
(Filed 6 April 1988)

Architects § 3— collapse of building —alleged negligence by architect—all risk in-
surance — whether owner waived claim against architect

In an action alleging negligence and breach of contract in providing ar-
chitectural services for a hospital which collapsed during construction, the trial
court erred in dismissing the complaint by finding that, as a matter of law, the
owner had waived any claim it may have had against the architect for prop-
erty damage resulting from alleged negligence to the extent the owner had ob-
tained all risk coverage for property damage during construction where the
pertinent provisions in the contract between the owner and the architect are
conflicting and ambiguous as to whether the owner waived all claims against
the architect for all damage against which the owner had insured itself or
whether waiver was negated by a provision requiring the architect to provide
its own insurance coverage for damages caused by its own errors and omis-
sions.

Justice WEBB dissenting.

Chief Justice EXUM joins in this dissenting opinion.

APPEAL by defendants pursuant to N.C.G.S. § 7TA-30(2) from
the decision of a divided panel of the Court of Appeals, 86 N.C.
App. 431, 358 S.E. 2d 99 (1987). That decision reversed and
remanded an Order entered 20 May 1986 in MECKLENBURG
Superior Court, by Saunders, J., granting defendants’ N.C.R. Civ.
P. 12(b)(6) motion and dismissing plaintiffs’ complaint which al-
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leged defendants’ negligence and breach of contract in providing
architectural services during construction of plaintiff's hospital
building. Heard in the Supreme Court 11 February 1988.

Yates, Fleishman, McLamb & Weyher, by Barbara B.
Weyher and Gary R. Poole, for plaintiff-appellees.

Griffin, Cochrane, Marshall & Elger, by Luther P. Cochrane,
Jeanette R. Hait, and John Dean Marshall, Jr., and Jones,
Hewson & Woolard, by Robert G. Spratt, III, for defendant-
appellants.

MEYER, Justice.

This contract issue comes before us in the setting of the con-
struction industry. The question with which the Court is pre-
sented is whether certain provisions concerning insurance
coverage in the contract between plaintiffs and defendants are
ambiguous. The majority in the Court of Appeals concluded that
they were. We affirm.

On 26 April 1983 defendant Freeman-White (“Architect”) en-
tered into a contract with plaintiff Charlotte-Mecklenburg
Hospital (“Owner”) to design a 130-bed hospital and medical
center. Defendant Funderburk, who had consulted with Freeman-
White on structural matters for many years, assisted in designing
the project.

On 21 November 1983, while subcontractors of the construc-
tion manager were pouring concrete to form the project’s south-
wing roof, the south-wing collapsed, causing property damage in
excess of $10,000.00. The Owner received compensation for
damage to the project, which was covered by the Owner's
Builders’ Risk insurance policy, issued by plaintiff St. Paul Fire &
Marine Insurance Company (“St. Paul”).

The Owner and St. Paul as insurer-subrogee filed a complaint
against the Architect, asserting two theories of recovery: (1) the
Architect’s negligence caused the collapse, and (2) the Architect
had breached its contract with the Owner. The Architect moved
for a Rule 12(b)(6) dismissal, alleging that the contract documents
showed that the Owner had agreed to waive its rights of recovery
against the Architect for this property damage. The trial court
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granted the Architect’s motion and on 20 May 1986 entered an
order dismissing the Owner’'s complaint.

The Owner appealed to the Court of Appeals. The majority of
the panel in that court concluded that the contract provisions at
issue appeared inconsistent with each other, or at least suscepti-
ble to more than one interpretation; thus, the case should have
gone to the jury and dismissal on the Rule 12(b)6) motion was er-
ror. The trial court’s order was reversed and the case remanded.
One judge dissented, stating that when the contract is construed
as a whole, the provisions relating to insurance coverage are
unambiguous, so that the waiver provisions of the policy
prevented the Owner from bringing the action.

The contract between the Owner and the Architect was the
1980 Edition of the American Institute of Architects, AIA Docu-
ment B141/CM, Standard Form Agreement Between Owner and
Architect, Construction Management Edition, with some modifica-
tions. This contract incorporated by reference, in part, the 1980
Edition of the American Institute of Architects, AIA Document
A201/CM, General Conditions of the Contract for Construction,
Construction Management Edition. The contract is lengthy and
detailed, but our perusal of the pertinent provisions that follow
convinces us that the Court of Appeals’ decision was correct.

Paragraph 11.4 of the contract between the Owner and the
Architect (AIA Document B141/CM) provides:

The Owner and the Architect waive all rights against
each other and against the contractors, consultants, agents
and employees of the other, for damages covered by any
property insurance during construction, as set forth in the
1980 Edition of AIA Document A201/CM, General Conditions
of the Contract for Construction, Construction Management
Edition. The Owner and the Architect shall each require ap-
propriate similar waivers from their contractors, consultants
and agents.

The applicable waiver provisions in the General Conditions
incorporated by reference in the preceding paragraph constitute
subparagraph 11.3.6:

The Owner and the Contractor waive all rights against
(1) each other and the Subcontractors, Sub-subcontractors,
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agents and employees of each other, and (2) the Architect, the
Construction Manager and separate contractors, if any, and
their subcontractors, sub-subcontractors, agents and employ-
ees, for damages caused by fire or other perils to the extent
covered by insurance obtained pursuant to this Paragraph
11.3 or any other property insurance applicable to the Work,
except such rights as they may have to the proceeds of such
insurance held by the Owner as trustee. The foregoing
waiver afforded the Architect, the Construction Manager,
their agents and employees shall not extend to the liability
imposed by Subparagraph 4.18.3. The Owner or the Contrac-
tor, as appropriate, shall require of the Architect, the Con-
struction Manager, separate contractors, Subcontractors and
Sub-subcontractors by appropriate agreements, written
where legally required for validity, similar waivers each in
favor of all other parties enumerated in this Subparagraph
11.3.6.

Paragraph 11.3.1 of the General Conditions of the Contract

for Construction (AIA Document A201/CM) provides in part:

Unless otherwise provided, the Owner shall purchase
and maintain property insurance upon the entire Work at the
site to the full insurable value thereof. This insurance shall
include the interests of the Owner, the Construction Mana-
ger, the Contractor, Subcontractors and Sub-subcontractors
in the Work, and shall insure against the perils of fire and ex-
tended coverage and shall include “all risk” insurance for
physical loss or damage including, without duplication of
coverage, theft, vandalism and malicious mischief.

By separate document, the parties added a paragraph

numbered 11.5 to the contract between the Owner and the Ar-
chitect (AIA Document B141/CM). Paragraph 11.5 provides:

The Architect shall maintain in force an Architects and
Engineers Professional Liability Insurance Policy providing
coverage for errors and omissions of professional services in
architecture, building design, HVAC, electrical, mechanical,
structural engineering, that might be made pursuant to this
Agreement and protecting the Owner from the direct and
consequential results of such errors or omissions. Such in-
surance shall provide coverage on an occurrence and ag-



N.C] IN THE SUPREME COURT 81

St. Paul Fire & Marine Ins. Co. v. Freeman-White Assoc., Inc.

gregate basis in amounts not less than $1,000,000 and
$1,000,000 respectively. This insurance shall be maintained in
force during the life of the Project and for that period of time
following the date of final completion during which an action
for professional liability on the part of the Architect for this
Project may be brought by the Owner under North Carolina
Law. The Architect may provide such insurance protection to
the Owner through commercial insurance or other financial
mechanisms acceptable to the Owner, and the Owner's ac-
ceptance shall not be unreasonably withheid.

The precise question with which the Court is presented is
whether the contract documents clearly establish that the Owner
agreed to waive its rights against the Architect, looking only to
the Builders’ Risk insurance policy it agreed to procure to cover
damage to the project itself. Close examination of the pertinent
contract provisions reveals, as the Court of Appeals majority
pointed out, that they appear to be susceptible to more than one
interpretation: (1) that the true intent of the parties was that the
Owner would waive all claims against the Architect for damage
against which the Owner had insured itself, or (2) that the Ar-
chiteet would provide its own insurance coverage for damage
caused by its own errors and omissions, thereby negating waiver
as to such losses. This conclusion is illustrated by the parties’ con-
tentions.

Plaintiffs contend that the provisions of the Owner-Architect
Agreement and the General Conditions reveal an intent by the
parties that defendants, or their liability insurer, would bear the
risk of loss for any property damage resulting from defendants’
negligence in rendering architectural services to the Owner. They
point to Paragraph 11.5, set out above, which requires the Ar-
chitect to obtain professional liability insurance to protect the
Owner from the direct and consequential results of the
Architect’s errors and omissions arising out of professional serv-
ices to the Owner. Paragraph 11.5 also provides that the in-
surance will be maintained for the period of time “during which
an action for professional liability on the part of the architect for
this Project may be brought by the Owner under North Carolina
Law.” Plaintiffs argue that this language demonstrates the par-
ties’ intention that the Owner and St. Paul, through subrogation,
could pursue a negligence claim against the Architect.
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Paragraph 11.3, set out above, requires the Owner to pur-
chase and maintain property insurance on the project, including
“all risk” coverage. The provision includes a list of the parties to
be covered by this insurance, but, as plaintiffs point out, the Ar-
chitect is not one of them. Finally, plaintiffs contend that the
waiver in Subparagraph 11.3.6, set out above, is modified because
it does not extend to liability imposed by a further subparagraph
4.18.3 relating to:

(1) the preparation or approval of maps, drawings, opinions,
reports, surveys, Change Orders, designs or specifications, or
(2) the giving or the failure to give directions or instructions
by the Architect or the Construction Manager, their agents
or employees, provided such giving or failure to give is the
primary cause of the injury or damage.

Defendants, on the other hand, contend that plaintiffs’ inter-
pretation of the contract gives no meaning to Paragraph 11.4
which contains the waiver language upon which this controversy
centers. Paragraph 11.3, in conjunction with Paragraph 11.4, they
argue, specifically shifts the risk of loss to the Owner’s insurer,
while simultaneously insuring the project and waiving all rights
to subrogation. Defendants contend that the professional liability
insurance policy that Paragraph 11.5 requires the Architect to
maintain is not a substitute for the Owner’s Builders’ Risk policy.
Instead, it signifies the parties’ intent that the Architect would
bear the risk of loss due to damage other than to the work itself
which resulted from its negligence.

Defendants point to subparagraph 4.18.3 which incorporates
by reference the entire Paragraph 4.18, and provides, in sub-
paragraph 4.18.1, that the Contractor shall indemnify the Owner
for its negligent action resulting in “claims, damages, losses or ex-
penses . . . attributable to bodily injury, sickness, disease or
death, or to injury to or destruction of tangible property (other
than the Work itself) including the loss of use resulting
therefrom.” They argue that since the indemnity provision applies
to damages other than to the work itself, it applies to claims
other than those that are covered by the Owner’s property in-
surance. Therefore, the indemnity provision does not affect the
waiver in Paragraph 11.4.
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The fact that a dispute has arisen as to the parties’ inter-
pretation of the contract is some indication that the language of
the contract is, at best, ambiguous. Mazza v. Medical Mut. Ins.
Co., 311 N.C. 621, 630, 319 S.E. 2d 217, 223 (1984). “An ambiguity
exists where, in the opinion of the court, the language of the
policy is fairly and reasonably susceptible to either of the con-
structions asserted by the parties.” Maddox v. Insurance Co., 303
N.C. 648, 650, 280 S.E. 2d 907, 908 (1981). We conclude that the
contract language is conflicting and ambiguous as to the parties’
intent regarding whether the Owner waived all claims against the
Architect for property damage resulting from its alleged negli-
gence in rendering architectural services.

By allowing defendants’ motion to dismiss plaintiffs’ com-
plaint, the trial court found that, as a matter of law, plaintiffs had
waived any claim they may have had against defendants for their
negligence to the extent plaintiffs had obtained all risk insurance
coverage for property damage during construction. This was er-
ror. A motion to dismiss a complaint for failure to state a claim
upon which relief can be granted, pursuant to N.C.G.S. § 1A-1,
Rule 12(b)X6) of the Rules of Civil Procedure, should not be
granted unless it appears to a certainty that the plaintiff is enti-
tled to no relief under any state of facts which could be proved in
support of the claim. Snyder v. Freeman, 300 N.C. 204, 266 S.E.
2d 593 (1980); Sutton v. Duke, 277 N.C. 94, 176 S.E. 2d 161 (1970).

Because of the ambiguity apparent in the contract’s insur-
ance coverage provisions as to plaintiffs’ waiver, we affirm the
Court of Appeals’ majority holding that the trial court erred in
dismissing plaintiffs’ action against defendants.

Affirmed.

Justice WEBB dissenting.

I dissent from the majority. I agree with Judge Arnold’s
dissenting opinion in the Court of Appeals. I believe Paragraphs
11.3.6 and 11.4 clearly and unambiguously provide that the owner
waives all rights against the architect for damages covered by
property insurance during construction. Paragraph 11.5 does not
say it negates this waiver and I do not believe we should read it
so that it may do so. I believe a contract should be read so that if
possible all its provisions have meaning.
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“A contract must be construed as a whole, and the inten-
tion of the parties is to be collected from the entire instru-
ment and not from detached portions, it being necessary to
consider all of its parts in order to determine the meaning of
any particular part as well as of the whole. Individual clauses
in an agreement and particular words must be considered in
connection with the rest of the agreement, and all parts of
the writing, and every word in it, will, if possible, be given
effect. The foregoing rules are applicable in the interpreta-
tion of building and construction contracts.” 17 C.J.S., Con-
tracts, § 297.

Robbins v. Trading Post, 263 N.C. 474, 477, 117 S.E. 2d 438, 440-41
(1960). A contract must be construed as a whole, considering each
clause and word with reference to other provisions and giving ef-
fect to each if possible by any reasonable construction. Marcoin,
Inc. v. McDaniel, 70 N.C. App. 498, 320 S.E. 2d 892 (1984). See
generally 4 S. Williston, A Treatise on the Law of Contracts,
§ 618(3) (3d ed. 1961).

Paragraph 11.5 provides the architect shall maintain liability
insurance for errors and omissions to protect the owner “from the
direct and consequential results of such errors and omissions.”
This insurance can protect the owner in ways that are not
covered by Paragraphs 11.3.6 and 11.4. One example is protection
from liability to third parties. I believe we should interpret
Paragraph 11.5 to say it requires insurance by the architect to
protect the owner for risks not covered by Paragraphs 11.3.6 and
11.4. In that way we can give effect to all provisions of the con-
traet.

When a provision of a contract deals specifically with a sub-
ject, I do not believe we should say that provision may be can-
celled by a second provision of the contract when the second
provision is not necessarily contrary to the first provision. Con-
struing the contract according to defendants’ contentions gives
effect to all provisions of the agreement, including the waiver pro-
visions and, therefore, comports with these well established
canons of construction. Construing it according to plaintiffs’ con-
tentions does not, since this construction nullifies the waiver pro-
visions. Since the contract may be construed so as to give effect
to all provisions, it must be so construed if the Court is to follow
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its precedents. In such a case there is no ambiguity in the con-
tract. Applying appropriate canons of construction resolves what-
ever doubt there may be as to the contract’s meaning.

Chief Justice EXUM joins in this dissenting opinion.

STATE OF NORTH CAROLINA v. JOHN RICHARD SUTCLIFF

No. 382A87
(Filed 6 April 1988)

1. Kidnapping § 1— first degree kidnapping—failure to release victim in safe
place — evidence sufficient
The evidence was sufficient to permit a jury reasonably to infer that the
victim was not released by defendant in a safe place within the meaning and
intent of N.C.G.S. § 14-39(b) where the evidence tended to show that the vie-
tim was released at approximately 5:00 a.m. on a mid-January morning at an
intersection nine-tenths of a mile from a shopping mall; the victim was
relatively new to the area, was very disoriented, and did not know where she
was; the victim saw car headlights indicating that it was dark at the time; she
found no protective shelter or source of assistance until she reached the mall
almost a mile away, and then had to wait alone until an officer arrived several
minutes later; and, while en route to the mall, the victim feared for her safety
and thus hid whenever she saw headlights or heard cars.

2. Robbery § 4.3— armed robbery—idea originating with victim —evidence suffi-
cient
The trial court did not err in a prosecution for armed robbery, kidnap-
ping, and first degree sexual offense by denying defendant’s motions to dis-
miss the armed robbery charge despite evidence that, after defendant initially
dragged the victim to his truck, the victim said to defendant, “Do you want to
get the money? You can get the money and go.” The evidence tended to show
a continuous transaction in which defendant committed a sexual offense upon
the victim and robbed the victim’s employer; both offenses were effectuated
by the use of a dangerous weapon, a knife; the jury could reasonably infer that
defendant intended permanently to deprive the victim’s employer of the bills
he took from the cash register; and a rational factfinder could conclude from
the evidence presented that the victim parted with her employer’s property
only because she believed her life was in danger or threatened and that the
victim suggested the robbery as a diversionary tactic designed to save herself
from death or bodily harm.

APPEAL of right pursuant to N.C.G.S. § 7A-27(a) (1986) from a
judgment of life imprisonment entered by Tillery, J., on 2 April
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1987 in Superior Court, NEW HANOVER County. On 22 September
1987 we allowed defendant’s motion to bypass the Court of Ap-
peals in appeals from additional convictions for which the trial
court entered judgments of imprisonment for terms of years.
Heard in the Supreme Court 14 March 1988.

Lacy H. Thornburg, Attorney General, by Norma S. Harrell,
Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Leland Q.
Towns, Assistant Appellate Defender, for defendant-appellant.

WHICHARD, Justice.

Defendant was charged with first degree sexual offense, first
degree kidnapping, and armed robbery. The jury returned ver-
dicts of guilty on all charges. The verdict on the first degree kid-
napping charge was grounded on “[flailure to release [the victim]
in a safe place and sexual assault on [the victim].” In entering
judgment, the trial court considered only the finding that the vie-
tim was not released in a safe place. The court sentenced defend-
ant to life imprisonment on the sexual offense charge, thirty
years imprisonment (consecutive) on the kidnapping charge, and
twenty years imprisonment (consecutive) on the armed robbery
charge.

The State’s evidence, in pertinent part, showed the following:

On 14-15 January 1987, the twenty year old female victim
was working the night shift at the Scotchman Store in Wrights-
ville Beach. She had only lived in Wrightsville Beach since late
August 1986.

At about 4:15 a.m. defendant entered the store. The victim
asked if he needed anything, and he “sort of shook his head.”

A short while later defendant purchased some cigarettes and
left the store. He soon returned and asked the victim if she had a
box. The victim gave him a box. She then turned her back to
make coffee, and when she turned around again she was startled
to find defendant “right there.” She walked up to a counter, and
defendant grabbed her from behind. He said: “Be quiet; don’t
scream; don’t struggle; I am erazy or [sic] I will hurt you if you
don’t do what I say.” At this point defendant had in his hand a
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knife with a blade approximately four inches long. The victim
grabbed defendant’s hand, and the handle of the knife broke off.

Defendant then dragged the vietim to his truck. She said to
him: “Do you want to get the money? You can get the money and
go.” They went back inside, and the victim opened the cash reg-
ister. The register receipt indicated that this occurred at 4:19 a.m.
Defendant grabbed all the bills out of the drawer and put them in
his pocket. He held the knife against the victim throughout this
endeavor.

Defendant then dragged the victim back to his truck. He
made her get in, and he locked the door on the passenger’s side.
The knife was “poking . . . against” the victim’s side under her
arm. Defendant kept the knife in her side while he was driving.
He told the victim that he was crazy and she should do what he
said.

Eventually the truck stopped. Defendant told the victim to
turn on her stomach and “do to me what you do to your boy-
friends.” At the time he “was pulling down, unzipping his pants.”
He had the knife in the victim’s back. At defendant’s insistence,
the vietim “gave him oral sex.”

After some conversation, defendant started the truck. When
the vietim sat up, she was very disoriented and did not recognize
anything. When defendant let her out of the truck, she did not
know in which direction she should go. She later identified the
place where defendant let her off as “Rogersville Road and
Wrightsville Avenue.”

The victim ran until she reached a shopping mall nine-tenths
of a mile away. She stopped to hide whenever she saw headlights
or heard a car, because she did not know whether defendant was
coming back to get her. When she reached the mall, she called the
911 emergency number, and the operator sent an officer from the
sheriff's department. The officer arrived at approximately 5:15
a.m. The victim told the officer that defendant had “made [her]
suck him.” The victim went to a hospital for an examination,
which revealed a scratch under her right arm where she testified
defendant had held the knife.

When the investigating officers showed the victim defend-
ant's truck, she identified it as the vehicle in which she was
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taken from the store. She also identified defendant as the driver.

In the early morning hours of 15 January, Thomas Joseph
Whitmore, an employee of the New Hanover County Sheriff's De-
partment, received a call from his supervisor describing the vehi-
cle involved in the foregoing incident. He later observed a vehicle
fitting that description. When he caught up with the vehicle and
turned on his blue lights and siren, the vehicle “just accelerated
and sped and continued on.” Whitmore gave chase, and ultimately
the vehicle collided with another vehicle. When Whitmore ap-
proached the wrecked vehicle, no one was there. A license check
revealed that defendant owned the vehicle.

When defendant was taken into custody the night of 15 Janu-
ary, he told the arresting officer that he had never done “any-
thing like this” before, that he had a “real bad drug problem,”
and that “anybody in their right mind that would have done any-
thing like that would have worn a mask.” He subsequently told in-
vestigating officers that he “would not have hurt the girl,” that
he did not know why he had done what he did, and that he “was
doing a bunch of crazy things at that time because he was on
drugs.”

The Wrightsville Beach Chief of Police, who had special train-
ing and experience in fingerprint lifting and comparison, testified
that a latent right thumb print on a knife handle found on the
floor of the store matched defendant’s right thumb print. He also
testified that the vietim was able to indicate the place to which
she thought defendant had taken her, and that tire impressions at
that locale appeared similar to the tread on the tires of defend-
ant’s truck.

[1] Defendant contends that the trial court erred in denying his
motions to dismiss the first degree kidnapping charge. He does
not argue that the evidence was insufficient to permit a finding
that he kidnapped the victim; instead, he contends that the State
failed to prove that he did not release the victim in a safe place,
which was the sole basis on which the trial court entered judg-
ment for first degree, rather than second degree, kidnapping. See
N.C.G.S. § 14-39(b) (1986).

“In resolving this question, we must be guided by the
familiar rule that the evidence must be considered in the light
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most favorable to the State, giving the State every reasonable in-
ference which may be drawn therefrom.” State v. Jerrett, 309
N.C. 239, 263, 307 S.E. 2d 339, 352 (1983). So considered, =vidence
relevant to the question presented tends to show that at approx-
imately 5:00 o’clock on a mid-January morning the victim was
released at an intersection located nine-tenths of a mile from a
shopping mall. She was relatively new to the area, was very dis-
oriented, and did not know where she was. She saw car head-
lights, thus indicating that it was dark at the time. She found no
protective shelter or source of assistance until she reached a
shopping mall almost a mile away, and even then had to wait
alone until an officer arrived several minutes later. While en
route to the mall, she feared for her safety and thus hid when-
ever she heard cars or saw headlights.

We hold that this evidence permits a jury reasonably to infer
that the victim was not “released by the defendant in a safe
place” within the meaning and intent of that phrase as used in
N.C.G.S. § 14-39(b). This assignment of error is thus overruled.

[2] Defendant further contends that the trial court erred in de-
nying his motions to dismiss the armed robbery charge. The evi-
dence showed that after defendant initially dragged the victim to
defendant’s truck, the victim said to defendant: “Do you want to
get the money? You can get the money and go.” Defendant argues
from this evidence that the “idea of taking the money originated
with [the victim] and that she voluntarily consented to giving the
money to the defendant.”

State v. Siler, 292 N.C. 543, 234 S.E. 2d 733 (1977), also
presented facts suggesting that the idea of a robbery originated
with the victim rather than the defendant. The defendant there
was convicted of first degree rape and armed robbery. After com-
pletion of the rape, but while defendant was still armed with a
gun, the victim told the defendant that her money was on her
desk. Subsequently, the victim's pocketbook and billfold were
found lying on the floor, and her money was missing. We held
these facts, and the inferences arising therefrom, sufficient to
withstand a motion for nonsuit of an armed robbery charge. Id. at
555-56, 234 S.E. 2d at 741-42.

Our Court of Appeals also faced similar facts in State v. Mar-
tin, 47 N.C. App. 223, 267 S.E. 2d 35, appeal dismissed and disc.
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rev. denied, 301 N.C. 238, 283 S.E. 2d 134 (1980). There, when the
vietim saw that the defendant had a gun, he offered the defend-
ant his money and his car. He "kept telling him to take the
money.” Id. at 226, 267 S.E. 2d at 37. After the victim placed a
wallet containing money on the seat of his car, defendant forced
the victim into the trunk. He drove for a distance, then put the
victim out. When the car was found, the wallet was gone. The
court held that the elements of armed robbery of the wallet were
satisfied. Id. at 228-29, 267 S.E. 2d at 38-39.

The fact that the idea of taking money from the victim’s
employer may have originated with the victim rather than the de-
fendant thus does not necessarily remove the armed robbery is-
sue from the jury.

Armed robbery is the taking of personal property from the
person or presence of another, by the use or threatened use
of a dangerous weapon, whereby the victim's life is endan-
gered or threatened. . . .

. . . [Wlhen the circumstances of the alleged armed robbery
reveal an intent to permanently deprive the owner of his
property and a taking effectuated by the use of a dangerous
weapon, it makes no difference whether the intent to steal
was formulated before the use of force or after it, so long as
the theft and the use of foree can be perceived by the jury as
constituting a single transaction.

State v. Rasor, 319 N.C. 577, 587, 356 S.E. 2d 328, 334-35 (1987)
(citations omitted). The evidence here, viewed in the light most
favorable to the State as required, State v. Jerrett, 309 N.C. 236,
263, 307 S.E. 2d 339, 352, tended to show a continuous transaction
in which the defendant committed a sexual offense upon the vie-
tim and robbed her employer. Both offenses were effectuated by
the use of a dangerous weapon, a knife. The jury could reasonably
infer that defendant intended permanently to deprive the victim’'s
employer of the bills he took from the employer’s cash register. A
rational factfinder could conclude from the evidence presented
that the victim parted with her employer’s property only because
she believed her life was endangered or threatened, and that she
suggested the robbery as a diversionary tactic designed to save
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her from death or bodily harm. Surrender of property under such
circumstances is not consensual. This assignment of error is thus
overruled.

No error.

STATE OF NORTH CAROLINA v. JAMES EARL WILSON

No. 468A87

(Filed 6 April 1988)

1. Criminal Law § 75.2— rape —custodial statements —admissible

The trial court did not err in a prosecution for the first degree rape of
defendant’s eight-year-old sister by denying defendant’s motion to suppress in-
culpatory statements made after an officer asked defendant “If he did it,” told
defendant to “look into his eyes,” and told defendant that “you’re going to
have to tell us what happened.” Defendant was made aware of his constitu-
tional right to remain silent and to have an attorney present before question-
ing; defendant understood those rights and chose to speak; there was nothing
to suggest that there were any actions on the part of the investigating officer
that would have provoked fright in the defendant and overborn his will; nor
was there any indication that defendant’s statements were the products of
threats or promises of reward.

2. Criminal Law § 87.2— nine-year-old witness —leading questions —no abuse of
discretion
The trial court did not abuse its discretion by allowing leading questions
to be asked of a nine-year-old rape victim where the subject matter was un-
doubtedly of a delicate nature and the situation was made more delicate by the
fact that the child was having to testify against her older brother, not only in
his presence, but in the presence of many strangers. There was nothing in the
record to demonstrate that the prosecutor overstepped his bounds or badgered
the young witness or succeeded in coercing her to say anything she was not
prepared to say on her own.

APPEAL by defendant pursuant to N.C.G.S. § TA-27(a) from a
judgment imposing a sentence of life imprisonment, entered by
Fountain, J., at the 27 April 1987 Criminal Session of Superior
Court, MARTIN County. Heard in the Supreme Court 9 February
1988.
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Lacy H. Thornburg, Attorney General, by Laura E. Crumpler
and David M. Parker, Assistant Attorneys General, for the State.

Daniel A. Manning, for defendant-appellant.

FRYE, Justice.

Defendant raises three assignments of error on this appeal.
After a thorough review of the record and the arguments made,
we find no error in the trial of defendant and therefore will not
disturb the ruling of the lower court.

The State’s evidence tended to show that on an afternoon in
January 1986, the twenty-one-year-old defendant, while his par-
ents were away from the house, asked his eight-year-old sister to
get on his bed, pull down her panties, and pull up her dress. De-
fendant then applied hair grease on the front and back sides of
his sister and proceeded to have vaginal intercourse with her. De-
fendant admonished his sister not to tell anyone about the inci-
dent and if she ignored his admonition, he would whip her.

After receiving an anonymous call concerning the child on or
about 21 January 1986, the Martin County Department of Social
Services sent a representative to the young victim’s school.
There, the representative interviewed the child, and the child re-
layed to the agent the events that had transpired between herself
and defendant. The agent received two other reports on 22 July
1986 and on 18 August 1986 and interviewed the child again on
the later date in Robersonville where the child’s family was then
living. On 19 August 1986, SBI Agent Kent Inscoe accompanied
the social services representative to conduct a follow-up interview
with the child. The child relayed the same story to both adults.
On this occasion, the child, using anatomically correct dolls, was
asked to recreate what had occurred between the child and de-
fendant. The child positioned the dolls so as to depict the act of
vaginal intercourse.

The following day, Agent Inscoe “picked up” defendant at
noon as he was coming in from a tobacco field for lunch and trans-
ported defendant to the Robersonville Police Department. After
being advised of his Miranda rights, defendant was interrogated
by law enforcement officials. During the course of this interroga-
tion, defendant made incriminating statements. On 15 September
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1986, defendant was indicted for the first degree rape of his
sister.

At trial before a jury, defendant testified and admitted that
in January 1986 at the family’s home, he placed his young sister
on her stomach and placed his penis between her legs. He denied,
however, either vaginal or anal penetration. Defendant was con-
victed of first degree rape and sentenced to the mandatory term
of life imprisonment. He now appeals to this Court as a matter of
right.

[1] By his first assignment of error, defendant contends that the
trial court erred in denying his motion to suppress inculpatory
statements. The State’s evidence revealed that the investigating
officer, after advising defendant of his rights, told defendant that
the young victim had informed him that defendant had *“messed”
with her. The officer then asked defendant “if he did it.” Defend-
ant answered in the affirmative. The officer further asked defend-
ant to “look into [his] eyes” and stated to defendant that “you're
going to have to tell us what happened.” Defendant then made
further incriminating remarks. Defendant argues that he was
commanded by the officer to tell what had transpired between
defendant and his sister and that such a command violated his
right to choose between silence and speech under the fifth amend-
ment.

After hearing all the testimony at the suppression hearing,
the trial judge made the following findings of fact:

2. That the defendant was advised of his constitutional
rights, to-wit: that he had the right to remain silent, that
anything . . . he said could be used against him in a court of
law; that he had a right to have an attorney; that he had a
right to have an attorney present during questioning; that if
he could not afford an attorney, an attorney would be ap-
pointed to represent him at no expense; if he decided to
answer questions that he could stop answering questions at
any time.

3. That the defendant was asked if he understood the
rights read to him by Agent Inscoe and the defendant replied
that he did understand his rights.
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4. That he was asked if he wanted a lawyer present dur-
ing questioning; that he stated that he did not want a lawyer
during questioning; that the defendant at the time of the in-
terrogation was twenty-one years of age and informed . . .
Agent Inscoe that he was able to read.

5. That the defendant was not suffering from any physi-
cal abnormality at the time of the interrogation and was so-
ber.

6. That the defendant did not exhibit any of the traits of
mental confusion of being incoherent or complained [sic] of
any physical malady and presented an air of understanding to
Agent Inscoe.

7. That Agent Inscoe made no promises, offers of reward
or inducement to the defendant to get him to make a state-
ment.

8. That no threats or suggestions of violence were made
against the defendant; that the defendant at no time indicat-
ed he desired to stop talking or answering questions; that the
defendant did make an oral waiver of his right to an attorney
to be present during questioning.

Based upon these findings of fact, the trial court concluded
that no constitutional rights of defendant were violated. We
agree.

We have rejected the use of any per se rule in resolving
issues surrounding the voluntariness and admissibility of confes-
sions by defendants. State v. Corley, 310 N.C. 40, 311 S.E. 2d 540
(1984). Rather, we look to the totality of the circumstances to
determine whether a confession was in fact voluntarily and
understandingly made. The test is whether the confession at issue
was the product of “improperly induced hope or fear.” Id. at 48,
311 S.E. 2d at 545.

In the case sub judice, there is nothing to suggest that there
were any actions on the part of the investigating officer that
would provoke fright in the defendant and overbear his will. Nor
was there any indication that his statements were the product of
threats or promises of reward.
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Defendant argues that this Court has held confessions simi-
larly induced to be involuntary. Defendant cites State v. Liv-
ingston, 202 N.C. 809, 164 S.E. 337 (1932) (officers told defendant
that it looked like defendant “had about as well tell it”); State v.
Davwts, 125 N.C. 612, 34 S.E. 198 (1899) (the investigating officer
stated that he had worked up the case and that defendant “had as
well tell all about it"); State v. Whitfield, 70 N.C. 356 (1874) (de-
fendant’s employer stated to defendant that he believed defend-
ant was guilty, and if defendant was guilty he “had better say
so”). However, the circumstances under which these statements
were made are vastly different from the present case.

In Whitfield, decided in 1874, this Court held defendant’s con-
fession of larceny to be involuntary. There, the black defendant
was confronted by his white employer, escorted by white law en-
forcement officers, and accused of stealing hogs. The confession
was held involuntary not merely because of the single statement
that elicited the confession, but because of the coercive circum-
stances resulting from racial tension manifest in the confronta-
tion. State v. Whitfield, 70 N.C. at 357. Similarly, in Davis the
confession was involuntary not merely because of the statement
made by officers that defendant had as well tell about the
incident, but because defendant, interrogated in a post-arrest
situation, was led to believe that his admission would mitigate
punishment. State v. Davis, 125 N.C. at 614, 34 S.E. at 199. In Liv-
ingston, not only did the investigating officer state to defendant
that he ought to tell what had occurred, he also told defendant
that he would be “lighter” on defendant if he did confess. State .
Livingston, 202 N.C. at 810, 164 S.E. at 337. These cases reaffirm
our view that the totality of the circumstances must be con-
sidered in determining the voluntariness of a confession. In each
of the cases cited by defendant, it was the totality of the circum-
stances that dictated the result, not single remarks that served as
improper inducements.

In the instant case, none of the improper inducements found
in the cases cited by defendant were present. Moreover, and
perhaps most importantly, defendant was made aware of his con-
stitutional right to remain silent and to have an attorney present
before questioning. He understood these rights and chose to
speak. Viewing the totality of the circumstances surrounding de-
fendant’s statements, we find no evidence of coercion, and there-
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fore find no error in the trial judge’s decision to deny defendant’s
motion to suppress these statements. See State v. Corley, 310
N.C. 40, 311 S.E. 2d 540.

[2] Defendant next argues that the trial court abused its discre-
tion by allowing leading questions to be asked of the prosecuting
witness. He contends that the prosecutor was permitted to contin-
ue questioning the witness until she gave the desired answer that
vaginal penetration had occurred. After reviewing the record, we
find no abuse of discretion.

This Court has held that it is within the sound discretion of
the trial judge to allow the use of leading questions on direct ex-
amination. State v. See, 301 N.C. 388, 271 S.E. 2d 282 (1980). We
have allowed wide latitude in the questioning of a witness of ten-
der years or when the subject concerns a delicate matter such as
sexual conduct. State v. Payne, 280 N.C. 150, 185 S.E. 2d 116
(1971). Defendant apparently recognizes the discretion of the trial
judge but argues that the rule ought not be limitless before an
abuse of discretion is found. Our decision in this case does not al-
low trial judges to wield unbridled discretion and in no way de-
preciates the general rule prohibiting leading questions on direct
examination.

The subject matter to which the nine-year-old witness was
asked to testify was undoubtedly of a delicate nature. The sub-
stance of her testimony centered on whether defendant did pene-
trate her vaginally on the date in question. This situation was
made more delicate by the fact that the child was having to testi-
fy against her older brother, not only in his presence but in the
presence of many strangers. It is precisely this type of case that
may require, in the trial judge's discretion, a certain degree of
probing by the prosecutor and a certain latitude in questioning to
allow for the full development of testimony. The trial judge’s deci-
sion to allow this additional latitude to the prosecutor was not an
abuse of discretion. There is nothing in the record to demonstrate
that the prosecutor overstepped his bounds or badgered the
young witness or succeeded in coercing her to say anything she
was not prepared to say on her own. For these reasons, we find
no abuse of discretion by the trial judge.
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Last, defendant argues that the trial court erred in denying
his motion to dismiss the charge of first degree rape. We find the
evidence amply sufficient to support the charge.

No error.

STATE OF NORTH CAROLINA v. GARY LEE WEATHERS

No. 253A87

(Filed 6 April 1988)

1. Rape and Allied Offenses § 5— sexual offense— cunnilingus— sufficient evi-
dence
Testimony by the nine-year-old victim that defendant “had his tongue—
not in [her] vagina, but he was going around it” constituted sufficient evidence
of cunnilingus to support a conviction for a first degree sexual offense.

2. Criminal Law § 88.4— cross-examination of defendant—{failure to appear—
knowledge of order for arrest

Where defendant testified at some length about his absence from the
state for two years while rape, incest and sexual offense charges were pending
against him, defendant opened the door to cross-examination about whether he
knew that an order for his arrest had been issued. Moreover, the prosecutor’s
questions did not amount to asking defendant if he had been accused or
charged with some other offense since the order issued for defendant’s arrest
was for his failure to appear for trial on the charges for which he was present-
ly being tried, and the prosecutor’s questions related to those crimes.

BEFORE QOwens, J., and a jury at the 5 January 1987 Criminal
Session of Superior Court, MECKLENBURG County, defendant was
convicted of two counts of incest, two counts of first-degree rape
and one count of first-degree sexual offense. Judgment was en-
tered on 7 January 1987 sentencing defendant to three terms of
life imprisonment for the two counts of first-degree rape and the
one count of first-degree sexual offense, of which the first two
terms were to run consecutively and the third concurrently with
the first. In addition, defendant was sentenced to a total of nine
years for the two counts of incest, to run concurrently with the
first life sentence. Defendant appeals pursuant to N.C.G.S. § TA-
27(a). Decided on the briefs pursuant to N.C.R. App. P. 30(d).
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Lacy H. Thornburg, Attorney General, by James Peeler
Smith, Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Leland Q.
Towns, Assistant Appellate Defender, for defendant-appellant.

MEYER, Justice.

Defendant was convicted of the crimes of incest, rape and
sexual offense, all of which he perpetrated upon his young daugh-
ter (hereinafter referred to as the victim so as not to disclose her
name on the record). On appeal, he argues that the evidence
relating to the charge of first-degree sexual offense was insuffi-
cient, and that he was improperly cross-examined about his fail-
ure to appear in court when his case was first called for trial. We
find no error.

The State’s evidence tended to show the following events.
The victim lived with her mother and sister in Charlotte, North
Carolina. Defendant, who is the victim’s father, lived with several
relatives, including the victim’s aunt and cousin, in another part
of town. The victim frequently visited defendant at her aunt’s
house. When she spent the night there, she slept with her aunt
and cousin. Her father had a separate bedroom.

In the summer of 1983, when the victim was nine years old,
she made a two-week visit to her aunt’s house. During this visit,
three sexual incidents occurred. On the first occasion, defendant
took the victim from her aunt’s bedroom to the living room,
where he placed her on the couch and inserted his penis into her
vagina. The second time, he took the victim to his own bed where
he once again inserted his penis into her vagina. On the third oc-
casion, defendant took the victim to the living room, where he
rubbed his tongue around her vagina. After each incident, the vie-
tim returned to her aunt’s bedroom, locking the door. At this
time, she told nobody about what had happened because she was
frightened and ashamed and thought it was her fault.

In January 1984 the victim revealed the incidents to her
school guidance counselor. Several days later, in the presence of
the counselor, the vietim told her mother of the incidents. She
subsequently described the incidents to personnel at the Depart-
ment of Social Services and the Youth Bureau of the Charlotte
Police Department.
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At trial, defendant took the stand and denied having had any
sexual relations with his daughter. His sister and niece, with
whom the victim slept, testified that they were both unaware of
defendant’s entries into the bedroom. The victim had never said
anything to either of them about the sexual incidents. Defendant
had never made any sexual advances towards his niece, even
though she was often left with him.

[1] Defendant first contends that the State failed to produce sub-
stantial evidence showing that he engaged in a sexual act with
the victim. Specifically, he argues that insufficient evidence of
cunnilingus existed, because the State failed to show that he in
fact touched the victim’s vagina with his tongue.

We find State v. Ludlum, 303 N.C. 666, 281 S.E. 2d 159 (1981),
to be dispositive of this issue. There, the question presented was
whether testimony by a four-year-old girl that defendant had
touched her with his tongue between her legs, while indicating
the place of touching to the jury, constituted sufficient evidence
of cunnilingus to support a conviction for a first-degree sexual of-
fense. After reviewing the dictionary definitions of cunnilingus
and the medical definitions of the external genital organs of the
female, this Court stated:

We are satisfied the Legislature did not intend that the
vulva in its entirety or the clitoris specifically must be
stimulated in order for cunnilingus to occur. To adopt this
view would saddle the criminal law with hypertechnical dis-
tinctions and the prosecution with overly complex and in
some cases impossible burdens of proof. We think, rather,
that given the possible interpretations of the word as or-
dinarily used, the Legislature intended to adopt that usage
which would avoid these difficulties. We conclude, therefore,
that the Legislature intended by its use of the word cunnil-
ingus to mean stimulation by the tongue or lips of any part of
a woman's genitalia.

. . . The degradation to the person of . . . a small girl in-
capable of consenting is complete in the case of cunnilingus
once the perpetrator’s lips or tongue have touched any part
of her genitalia whether or not any actual “penetration” of
the genitalia takes place.
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. . . Whatever “stimulation” is required is accomplished
for purposes of Article TA prosecutions when there has been
the slightest touching by the lips or tongue of another to any
part of the woman'’s genitalia.

Ludlum, 303 N.C. at 672, 673-74, 281 S.E. 2d at 162, 163 (emphasis
added). In the case sub judice, the victim's testimony that defend-
ant “had his tongue —not in [her] vagina, but he was going around
it” was sufficient to establish that defendant placed his tongue on
her mons pubis, which is a part of the external female genitalia.
Id. The act of cunnilingus was thus complete. Defendant’s argu-
ment is without merit.

[2] Defendant next complains that he was unfairly prejudiced by
the following questions asked of him during cross-examination.

Q. Isn’t it a fact and isn’'t it true, Mr. Weathers, that you—
well, STRIKE THAT. Isn't it true, Mr. Weathers, that when
these same five cases were called for trial the week of
September the 10th, 1984, you were called and failed and
there was an Order issued for your arrest for that failure to
appear? Isn't that true, sir?

MR. GRONQUIST: OBJECTION. How would he know if he
was called.

THE COURT: OBJECTION OVERRULED.
He can say whether he knows or not.
A. No, sir, I didn’t know.
Q. You know that now, though, don’t you?
A. Yes, sir.

Q. And isn't it true, Mr. Weathers, that that Order for Ar-
rest for your failure to appear that week was only served
upon you the week of September the 10th, 1986? Isn’t that
true?

A. Of this year?
Q. Yes, sir, 1986.
A. Yes, sir.
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Defendant contends that this exchange was improper because it
exceeded the bounds of proper cross-examination and it amounted
to asking him if he had been accused or charged with some other
offense. We find no merit in this contention.

On direct examination defendant testified about his two-year
disappearance from Mecklenburg County, North Carolina. He tes-
tified that he was arrested there in January 1984 on the charges
for which he was presently being tried. Some time before Christ-
mas of that year he was employed with a trucking company,
unloading trucks. He went to Virginia to unload a truck, but be-
cause the company had no return shipment to North Carolina, he
remained in Virginia even though he knew he was under indict-
ment in North Carolina. He worked in Virginia and then went to
Maryland where he also found employment. He subsequently re-
turned to Marion, North Carolina, where he was arrested for
drunken driving, for which he was convicted and placed on two
years’ probation. Defendant told his probation officer that a war-
rant on him might be outstanding. He eventually returned to
Charlotte, North Carolina in 1986. On cross-examination defend-
ant acknowledged that during the period he was out-of-state, he
was represented by a Charlotte attorney. Although he had the at-
torney’s telephone number, he did not keep her advised of his
whereabouts. Defendant was then asked the questions about
which he now complains.

We conclude that defendant was not prejudiced by the dis-
trict attorney’s cross-examination because he “opened the door”
to the questions. Even though defendant’s testimony on direct ex-
amination as to his out-of-state activities may have been given in
an effort to forestall the State’s possible contention that his
absence amounted to flight to avoid prosecution, we have said
that “when a defendant in a criminal case offers evidence which
raises an inference favorable to his case, the State has the right
to explore, explain or rebut that evidence. State v. Albert, 303
N.C. 173, 277 S.E. 2d 439 (1981).” State v. Brown, 310 N.C. 563,
571, 313 S.E. 2d 585, 590 (1984). See also State v. Gappins, 320
N.C. 64, 357 S.E. 2d 654 (1987) (a defendant may not deliberately
elicit testimony and then later complain of its admission). De-
fendant had testified at some length about his absence from the
county for two years while charges were pending against him. De-
fendant having thus opened the door, the district attorney could
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properly delve further into defendant’s knowledge, if such he had,
of any measures taken to secure his attendance at trial.

Defendant’s contention that the district attorney’s questions
showed that defendant had been accused or charged with another
offense is similarly unpersuasive. Defendant draws our attention
to State v. Williams, 279 N.C. 663, 185 S.E. 2d 174 (1971), wherein
we stated that a defendant in a criminal case may not be cross-
examined as to whether he has been indicted or is under indict-
ment for a criminal offense other than that for which he is then
on trial. Defendant overlooks the fact that here the prosecutor’s
questions related to the offenses for which defendant was pres-
ently being tried. The order issued for defendant’s arrest was for
his failure to appear for trial on these crimes. Moreover, defend-
ant himself had testified on direct that he knew he was under in-
dictment and thought that a warrant for his arrest might be
outstanding. We fail to see how defendant could have been preju-
diced by a question asking him if he knew that an order for his
arrest had actually been issued. Defendant’s arguments as to his
cross-examination are without merit.

We hold that defendant received a fair trial, free of prejudi-
cial error.

No error.

STATE OF NORTH CAROLINA v. TRAVIS ROGERS

No. 316A87
(Filed 6 April 1988)

Rape and Allied Offenses § 5— sexual offense —penetration of genital opening—
sufficient testimony by child victim

Testimony by the six-year-old victim that defendant placed his hand be-
tween her legs and put his finger in her “private spot,” "“cootie” and “pee-pee”
constituted sufficient evidence of penetration of the victim's genital opening to
support defendant’s conviction of a first degree sexual offense.

APPEAL by defendant pursuant to N.C.G.S. § 7A-27(a) from a
judgment imposing a life sentence entered by Helms, J., at the 9
February 1987 Criminal Session of Superior Court, CABARRUS
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County, where defendant was convicted by a jury of first degree
sexual offense. Heard in the Supreme Court 9 February 1988.

Lacy H. Thornburg, Attorney General, by Francis W.
Crawley, Assistant Attorney General, for the state.

Malcolm Ray Hunter, Jr., Appellate Defender, by Leland Q.
Towns, for defendant appellant.

EXUM, Chief Justice.

In this appeal defendant’s one assignment of error challenges
the sufficiency of the evidence to support the verdict of guilty of
first degree sexual offense. We conclude the evidence was suffi-
cient to support the verdict and that defendant had a fair trial
free from reversible error.

At trial the state’s evidence tended to show that on 7
September 1986 defendant, age thirty-eight, was babysitting the
six-year-old victim. The victim testified that on that day she went
into defendant's bedroom and lay down beside him on the bed.
Shortly after the victim had fallen asleep, defendant woke her
and, using his hand to open her legs, “went inside” her “pee-pee”
with his finger. She testified that defendant said “it felt good”
and continued to penetrate her with his finger for approximately
one minute. Later that afternoon defendant took the victim back
to her home.

The victim’s mother testified that when she got home the vie-
tim told her that defendant had put his finger inside her “cootie.”

On 9 September Dr. Douglas Clark, a pediatrician, performed
a pelvie exam on the victim. He testified the exam was normal,
but that he did not expect to find any physical injury or tear in
the victim’s genital area because it was doubtful the insertion of a
finger would cause much damage or injury.

The state also offered as corroborative evidence the
testimony of Detective W. L. Arthur of the Concord Police
Department, and Mrs. Kathy Shackleford, a worker at the Pied-
mont Area Mental Health Center. Detective Arthur testified that
he interviewed the victim on 9 September 1986, and she told him
defendant had “put his finger inside her cootie.” Mrs. Shackleford
testified that the victim told her defendant had put his hand in
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her “cootie.” Mrs. Shackleford also testified that the wvictim
demonstrated what had occurred using anatomically correct dolls.

Defendant offered evidence and testified in his own behalf.
Essentially defendant denied committing the offense charged
against him.

Defendant contends the trial court erred by denying his mo-
tion to dismiss for insufficient evidence at the close of all the
evidence. We disagree.

In ruling on a motion to dismiss for insufficient evidence the
trial court must consider the evidence in the light most favorable
to the state, which is entitled to every reasonable inference which
can be drawn from that evidence. State v. Bell, 311 N.C. 131, 138,
316 S.E. 2d 611, 615 (1984). There must, however, be substantial
evidence of each essential element of the offense charged
together with evidence that defendant was the perpetrator of the
offense. State v. Gardner, 311 N.C. 489, 510-11, 319 S.E. 24 591,
605 (1984).

N.C.G.S. § 14-27.4 defines first degree sexual offense in perti-
nent part as follows:

(a) A person is guilty of a sexual offense in the first degree if
the person engages in a sexual act:

(1) With a victim who is a child under the age of 13 years
and the defendant is at least 12 years old and is at least four
years older than the victim . .

For a charge of first degree sexual offense to withstand a motion
to dismiss for insufficient evidence, there must be evidence,
among other things, that defendant committed a “sexual act”
upon the victim. State v. Gardner, 311 N.C. 489, 319 S.E. 2d 591.
N.C.G.S. § 14-27.1(4) defines a “sexual act” as the “penetration,
however slight, by any object into the genital or anal opening of
another person’s body.” Defendant argues that the victim's
testimony was ambiguous on the issue of penetration of the
genital or anal opening of the victim’s body and thus insufficient
to show that penetration of one of these areas occurred. We
disagree.

The evidence introduced by the state tending to establish
penetration was the victim’s testimony. She testified that defend-
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ant placed his hand between her legs and put his finger in her
“private spot,” “cootie” and “pee-pee.” On cross-examination she
testified as follows:

Q. Now . . . you said something about some circles. Where
were these circles?

A. Inside me.

Q. All right. Inside you? Now, is it right—exactly was it
right exactly where you pee-pee?

A. Yes.
Q. Was it on the outside of that hole or was it in the hole?
A. In the hole. .

Q. In fact, he really didn’t put his finger in any private part
inside of you did he?

A. Only where I pee-pee at.

Although the victim did not use the word ‘“vagina,” or
“genital area,” when describing the sexual assault perpetrated
upon her, she did employ words commonly used by females of
tender years to describe these areas of their bodies, of which they
are just becoming aware. Other cases have come before this
Court in which young children have used words similar or iden-
tical to those used by the victim to describe the male and female
sex organs, and the children’s testimony was found to be suffi-
cient to prove the essential elements of a sexual offense. See, e.g.,
State v. Griffin, 319 N.C. 429, 355 S.E. 2d 474 (1987) (nine-year-old
victim testified defendant touched her on her “private parts”);
State v. Watkins, 318 N.C. 498, 349 S.E. 2d 564 (1986) (seven-year-
old victim testified defendant placed his finger in her “coodie cat”
and used dolls to indicate the vaginal area); State v. Smith, 315
N.C. 76, 337 S.E. 2d 833 (1985) (four-year-old victim testified de-
fendant touched her “project” with his “worm” and pointed to her
vaginal area).

We conclude the evidence is ample to support the verdict of
guilty of first degree sexual offense. Accordingly, in defendant’s
trial we find

No error.
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Hardy v. Brantley Construction Co. and Wells v. Brantley Construction Co.

JOHN H. HARDY, PLAINTIFF v. BRANTLEY CONSTRUCTION COMPANY, Ewm-
PLOYER, NATIONWIDE MUTUAL INSURANCE COMPANY, CARRIER, DE-
FENDANT; JOHN ROGER McKINNEY, THIRD PARTY TORT-FEASOR (87101C26)

ALBERT R. WELLS, EMPLOYEE, PLAINTIFF v. BRANTLEY CONSTRUCTION
COMPANY, EMPLOYER, NATIONWIDE MUTUAL INSURANCE COMPANY,
CARRIER, DEFENDANT; JOHN ROGER MCKINNEY, THIRD PARTY TORT-FEASOR
(87101C27)

No. 650A87
(Filed 6 April 1988)

APPEAL by plaintiffs from a decision of a divided panel of the
Court of Appeals reported at 87 N.C. App. 562, 361 S.E. 2d 748
(1987), which affirmed in part, and vacated and remanded in part,
an opinion and award of the North Carolina Industrial Commis-
sion entered 3 October 1986. We allowed defendants’ petition for
discretionary review on 14 January 1988. Heard in the Supreme
Court 17 March 1988.

Connor, Bunn, Rogerson & Woodard, P.A., by James F. Rog-
erson, and Allen G. Thomas and Charles P. Farris, Jr., P.A., by
Allen G. Thomas, for plaintiffs.

LeBoeuf, Lamb, Leiby & MacRae, by Jane Flowers Finch and
Albert D. Barnes, for defendants.

Taft, Taft & Haigler by Thomas F. Taft, Kenneth E. Haigler
and James M. Stanley, Jr., for North Carolina Academy of Trial
Lawyers, amicus curiae.

PER CURIAM.

The portion of the Court of Appeals opinion which vacates in
part the opinion and award of the Industrial Commission is before
us by virtue of the dissenting opinion of Phillips, J. For the rea-
sons stated in the dissenting opinion, that portion of the Court of
Appeals opinion is reversed.

We conclude that defendants’ petition for discretionary re-
view was improvidently allowed. The result is that the opinion
and award of the Industrial Commission remains in full force and
effect.
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Home Electric Co. v. Hall and Underdown Heating and Air Cond. Co.

In plaintiffs’ appeal, reversed.

In defendants’ appeal, discretionary review improvidently al-
lowed.

HOME ELECTRIC CO. OF LENOIR, INC.,, A NorTH CAROLINA CORPORATION,
PraINTIFF v. HALL AND UNDERDOWN HEATING AND AIR CONDITION-
ING COMPANY, A NoRTH CAROLINA PARTNERSHIP, DEFENDANT

No. 487TPAS87
(Filed 6 April 1988)

ON plaintiff’s petition for discretionary review of a decision
of the Court of Appeals, 86 N.C. App. 540, 358 S.E. 2d 539 (1987),
which affirmed the dismissal of plaintiff's complaint by Sitton, J.,
at the 29 September 1986 session of Superior Court, CALDWELL
County. Heard in the Supreme Court 15 March 1988.

Delk, Swanson & Einstein, by Joseph C. Delk, III, David A.
Swanson, and Edwin S. Hartshorn, 111, for plaintiff-appellant.

Whisnant, Stimmons, Groome, Tuttle & Pike, by H. Houston
Groome, Jr. and Vanessa Barlow, for defendant-appellee.

Miller, Johnston, Taylor & Allison, by James W. Allison and
John B. Taylor, for The Associated General Contractors of Ameri-
ca, Carolinas Branch, amicus curiae.

Foster, Conner, Robson & Gumbiner, P.A., by Eric C. Rowe,
Allen Holt Gwyn, and Richard D. Conner, for American Subcon-
tractors Association of The Carolinas, Inc., amicus curiae.

PER CURIAM.

Affirmed.
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State v. Midyette

STATE OF NORTH CAROLINA v. JOSEPH MIDYETTE

No. 577TA87
(Filed 6 April 1988}

APPEAL by defendant pursuant to N.C.G.S. § 7A-30(2) from a
decision of a divided panel of the Court of Appeals, 87 N.C. App.
199, 360 S.E. 2d 507 (1987), which found no error in the trial of
defendant before Farmer, J., at the 21 July 1986 Criminal Session
of Superior Court, WAKE County. Heard in the Supreme Court 17

March 1988.

Lacy H. Thornburg, Attorney General, by William P. Hart,
Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Leland Q.
Towns, Assistant Appellate Defender, for defendant-appellant.

PER CURIAM.

Affirmed.
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State v. Perry

STATE OF NORTH CAROLINA v. EDGAR ROYCE PERRY

No. 410PA87
(Filed 6 April 1988)

ON discretionary review of an unpublished decision of the
Court of Appeals reported at 86 N.C. App. 233, 357 S.E. 2d 186
(1987). The Court of Appeals found no error in defendant’s trial
before Gray, J., in Superior Court, WATAUGA County, in which
the defendant was convicted and sentenced for conspiracy to traf-
fic in cocaine, trafficking in cocaine, and possession of a firearm
by a convicted felon.

Lacy H. Thornburg, Attorney General, by Michael Rivers
Morgan, Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Mark D.
Montgomery, Assistant Appellate Defender, for the defendant-
appellant.

PER CURIAM.

After hearing oral arguments and considering the new briefs
of counsel, the Court concludes that discretionary review was im-
providently allowed.

Discretionary review improvidently allowed.
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Ebb Corp. v. Glidden

EBB CORPORATION (DARE CONCRETE, INC.) v. NANCY GLIDDEN AND NAN-
CY GLIDDEN T/A FIRST FLIGHT CONCRETE

No. 601A87
(Filed 6 April 1988)

APPEAL by defendant pursuant to N.C.G.S. § 7TA-30(2) from
the decision of a divided panel of the Court of Appeals, 87 N.C.
App. 366, 360 S.E. 2d 808 (1987), which affirmed the judgment of
Llewellyn, J., at the 2 September 1986 Session of Superior Court,
DARE County. Heard in the Supreme Court 16 March 1988.

Aycock, Spence & Graham, by W. Mark Spence, for plaintiff
appellee.

Trimpty, Thompson & Nash, by C. Everett Thompson, II and
John G. Trimpi, for defendant appellant.

PER CURIAM.

For reasons stated in the dissenting opinion of Becton, Judge,
the decision of the Court of Appeals is reversed. The case is
remanded to that court for remand to the Superior Court, Dare
County, for further proceedings consistent with this opinion.

Reversed and remanded.
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D1sPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

BURROW v. WESTINGHOUSE ELECTRIC CORP.

No. 68P88.

Case below: 88 N.C. App. 347.

Petition by defendants for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

CHOLETTE v. TOWN OF KURE BEACH

No. 31P88.

Case below: 88 N.C. App. 280.

Petition by plaintiffs for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988. Motion by defendants to dismiss
appeal for lack of substantial constitutional question allowed 6
April 1988.

HIGH v. FERGUSON

No. 35P88.

Case below: 88 N.C. App. 311.

Petition by plaintiffs for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

HINCHER v. HINCHER

No. 626P81.

Case below: 87 N.C. App. 509.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

IN RE FORECLOSURE OF BEAN

No. 42P88.

Case below: 88 N.C. App. 312.

Notice of appeal by John W. Bean pursuant to G.S. 7A-30 dis-
missed 6 April 1988. Petition by John W. Bean for discretionary
review pursuant to G.S. 7TA-31 denied 6 April 1988.



112 IN THE SUPREME COURT [322

DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

IN RE MANUS v. MULLIS
No. 103P88.
Case below: 88 N.C. App. 612.

Petition by respondent for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

IN THE MATTER OF THE WILL OF EVERHART
No. 78P88.
Case below: 88 N.C. App. 572.

Petition by caveators for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

McLEAN v. McLEAN
No. 55A88.
Case below: 88 N.C. App. 285.

Petition by defendant for discretionary review pursuant to
G.S. TA-81 and App. Rule 16(b) as to additional issues allowed 6
April 1988,

MATTHEWS v. JAMES
No. 15P88.
Case below: 88 N.C. App. 32.

Petition by defendants for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

MERRITT v. EDWARDS RIDGE
No. 12PAS8S.
Case below: 88 N.C. App. 132.

Petition by defendants for discretionary review pursuant to
G.S. TA-31 allowed 6 April 1988.
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DiSPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

METTS v. PIVER

No. 664PAS8T.

Case below: 87 N.C. App. 509.

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 allowed 6 April 1988. Petition by defendants for discre-
tionary review pursuant to G.S. 7A-31 allowed 6 April 1988.
N.C. BAPTIST HOSPITALS, INC. v. MITCHELL

No. 34PAS8S.

Case below: 88 N.C. App. 263.

Petition by plaintiffs for discretionary review pursuant to
G.S. TA-31 allowed 6 April 1988.

PARDUE v. PARDUE

No. 36P88.

Case below: 88 N.C. App. 312.

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 denied 6 April 1988.

RALEIGH-DURHAM AIRPORT AUTHORITY v. HOWARD

No. 32P88.

Case below: 88 N.C. App. 207.

Petition by defendant (Howard) for discretionary review pur-
suant to G.S. TA-31 denied 6 April 1988.

SEAFARE CORP. v. TRENOR CORP.

No. T9P88.

Case below: 88 N.C. App. 404.

Petition by defendants for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

SMART v. EQUITABLE LIFE INS. SOCIETY OF U.S.

No. 44P88.

Case below: 88 N.C. App. 312.

Petition by plaintiffs for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.
STATE v. BATTLE

No. 4P88.

Case below: 87 N.C. App. 680.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.
STATE v. HAYES

No. 105PAS88.

Case below: 88 N.C. App. 749.

Petition by Attorney General for discretionary review pur-
suant to G.S. TA-31 allowed 24 March 1988. Petition by Attorney
General for writ of supersedeas and temporary stay allowed 24
March 1988.

STATE v. NORCUTT
No. 71P88.
Case below: 88 N.C. App. 482.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.
STATE v. PHILLIPS

No. 139PASS.

Case below: 88 N.C. App. 526.

Petition by Attorney General for writ of supersedeas allowed
6 April 1988. Petition by Attorney General for writ of certiorari
to the North Carolina Court of Appeals allowed 6 April 1988.
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DisPoSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

STATE v. WORTHINGTON

No. 108A88.

Case below: 89 N.C. App. 88.

Petition by defendant for writ of supersedeas and temporary
stay denied 6 April 1988. Motion by the State to dismiss appeal
for lack of substantial constitutional question allowed 6 April
1988.

WARD v. WARD

No. 5P88.

Case below: 88 N.C. App. 267.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

WELLMON v. HICKORY CONSTRUCTION CO.

No. 13P88.

Case below: 88 N.C. App. 76.

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 6 April 1988.

WEST v. GAITHINGS

No. 52P88.

Case below: 88 N.C. App. 483.

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 6 April 1988.

WHITTAKER GENERAL MEDICAL CORP. v. DANIEL

No. 6PAS8S.

Case below: 87 N.C. App. 659.

Petition by plaintiffs for discretionary review pursuant to
G.S. TA-31 allowed 6 April 1988.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

WOOD v. WOOD
No. T0P88.
Case below: 88 N.C. App. 483.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

YORK v. NORTHERN HOSPITAL DISTRICT
No. 43P88.
Case below: 88 N.C. App. 183.

Petition by plaintiffs for discretionary review pursuant to
G.S. TA-31 denied 6 April 1988.

PETITIONS TO REHEAR

HIGGINS v. HIGGINS
No. 486A87.
Case below: 321 N.C. 482.
Petition by defendant denied 6 April 1988.

MUSSALLAM v. MUSSALLAM
No. 7T02PAS86.
Case below: 321 N.C. 504.
Petition by defendant denied 6 April 1988.

YOUNGBLOOD v. NORTH STATE FORD TRUCK SALES
No. 517A87.
Case below: 321 N.C. 380.
Petition by defendants denied 6 April 1988.
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State v. Wilson

STATE OF NORTH CAROLINA v. MICHAEL RAY WILSON

No. 654A84
(Filed 5 May 1988)

1. Criminal Law § 89.7; Witnesses § 1 — psychiatric evaluation of witness —denial
of motion
The trial court properly denied defendant’s motion for a psychiatric
evaluation of a State’s witness.

2. Constitutional Law § 31— denial of funds for experts

The trial court did not err in denying defendant’s motions for funds with
which to hire experts in pathology, fingerprints and psychology where defend-
ant failed to show a particularized need for such expert assistance but merely
indicated that assistance in looking for fingerprints and a pathologist and
psychologist might be helpful to him in preparing his defense.

3. Criminal Law § 101.4— executions of others—refusal to sequester jurors

The trial court did not abuse its discretion in denying defendant’s request
to sequester the impaneled jurors in his first degree murder trial because his
trial occurred at the time of the execution of Velma Barfield in this state and
executions in other states, since the effects of executions on capital trials can-
not be calculated. N.C.G.S. § 15A-1236(b).

4. Jury § 7.11; Criminal Law § 135— nature of capital sentencing —refusal to in-
struct
The trial court did not err in refusing to give defendant’s requested in-
structions to prospective jurors on the nature of capital sentencing.

5. Jury § 6.4— capital case —prospective juror—question about parole from life
sentence —instruction by court—exclusion of further questions about parole
When a prospective juror in a capital case asked the court whether it had
any responsibility for parole from life sentences, the trial court properly in-
structed all the jurors that “life means life” and they should not concern them-
selves with any other definition of the term; moreover, the court’s refusal to
permit defense counsel to question the prospective juror further about her
views of parole was not error where there was no indication that the juror’s
views about parole in any way influenced her decision in the present case;
defense counsel was able to elicit from the juror, in the context of her concern
about parole from a life sentence, that she would be able to follow the law on
sentencing as stated by the judge, regardless of her own feelings; and defend-
ant did not challenge this juror for cause or peremptorily.

6. Criminal Law § 34.3— evidence of defendant’s prior incarceration—error cured
by court’s actions
Any prejudice to defendant from a statement by a witness that he and
defendant had “done time together” was cured by the prompt corrective action
by the trial court in sustaining defendant’s objection, striking the testimony,
and instructing the jury not to consider it.
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7. Criminal Law § 77.3— declaration against penal interest —inclusion of collateral
statements

Remarks taken out of a general statement which as a whole is against the
penal interest of the declarant need not themselves, standing alone, be against
the declarant's penal interest in order to be admitted; rather, collateral
statements are admissible even though they are neutral as to defendant’s in-
terests if they are integral to a larger statement which is against the
declarant’s interest.

8. Criminal Law § 77.3—~ statements by murder victim—declarations against
penal interest

Statements made by a murder victim to a deputy sheriff that he partici-
pated in stealing property from a farm, that defendant also participated, and
that defendant and others had threatened to kill him if he told anyone were
admissible under N.C.G.S. § 8C-1, Rule 804(b)3) (1986), as statements against
penal interest, although only the statement that defendant participated in the
crime was a disserving statement, since the two collateral statements concern-
ing defendant’s participation and the threats against the victim are essential to
an understanding of the victim’s motivation in making the disserving state-
ment and therefore became a part of the disserving statement.

9. Criminal Law § 77.3— declarations against penal interest —indications of trust-
worthiness

Corroborating circumstances indicated the trustworthiness of a murder
victim's statements against penal interest that he and defendant participated
in larceny at a farm and defendant threatened his life if he told anyone so as
to render them admissible where the statements led to the discovery of stolen
items, and the victim was found murdered within one day of the arrest of
defendant’s brother based on the vietim’s statements.

10. Criminal Law § 89.8— accomplice testimony — plea bargain—exclusion of ques-
tions concerning effect of life sentence

Where a witness in a first degree murder case had already testified that
he was motivated to testify for the State because of a plea bargain reducing
the charge against him to second degree murder with a sentence of life im-
prisonment, the trial court did not abuse its discretion in refusing to permit
defense counsel to ask the witness whether he was “aware that a life sentence
would mean that you could get out in less time than a fifty-year sentence”
since the witness had previously given testimony more probative of bias than
the legal distinction asked of him by defense counsel.

11. Criminal Law § 35— evidence of motive by others to commit crime charged

The trial court in a first degree murder case did not err in restricting
defendant’s cross-examination of a State's witness concerning a motive by the
witness and others to kill the victim because the victim knew about a break-in
they had committed where it is clear from voir dire testimony that defendant
could not establish through this witness that the victim knew about the results
of the alleged break-in or was known by the witness and others to be talking
to law officers about the crime, and defendant was thus unable to produce
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evidence that did more than create an inference or conjecture of another’s
guilt of the crime charged.

12. Criminal Law § 73.2— affidavit for search warrant —statement not hearsay
An affidavit for a search warrant that identified a murder victim as the
source of information concerning stolen property on a farm owned by defend-
ant’s brother was not inadmissible hearsay since it was not offered to prove
the truth of the matter asserted therein but was offered to show that defend-

ant had information that the victim was informing on him and his brother.

13. Criminal Law § 89.6 — cross-examination —knowledge of sequestration of other
witnesses
Where defendant’s mother remained in the courtroom during the State's
presentation of the testimony of an accomplice and thereafter offered testi-
mony directly contradicting the accomplice, it was appropriate for the prosecu-
tion to impeach the credibility of defendant’s mother by asking her whether
she knew that the witnesses in the case were being sequestered; however,
assuming arguendo that it was error to ask such a question, the error was not
prejudicial since the trial judge sustained defendant’s objection and did not
permit the witness to answer.

14. Homicide § 21.5— first degree murder by choking — premeditation and deliber-
ation
There was sufficient evidence of premeditation and deliberation to sup-
port defendant’s conviction for first degree murder where there was substan-
tial evidence that defendant choked the victim to death; the medical examiner
testified that ligature strangulation was a cause of death and that abrasions on
the victim’s neck could have been caused by a rope; the State’s key witness
testified that defendant tied up the victim with a rope before killing him; and a
portion of the rope was introduced into evidence.

15. Kidnapping § 1.2— first degree kidnapping —murder —restraint and serious in-
jury —same evidence not used for both crimes
Defendant was not entitled to have a charge of first degree kidnapping
dismissed on the ground that there was insufficient evidence of restraint and
serious injury separate from the evidence used for a charge of premeditated
and deliberated murder since (1} restraint is not essential to a charge of
premeditated and deliberated murder, and (2) the serious injury element which
elevated the kidnapping to first degree was not limited to the fatal injury, and
any of 39 stab wounds and several ligature abrasions found on the victim's
body might have satisfied the injury element of first degree kidnapping.

16. Criminal Law § 102.8— jury argument—State’s evidence uncontradicted —no
comment on defendant’s failure to testify
The prosecutor’s jury argument that no defense witnesses impeached the
State’s evidence was not an improper comment on defendant’s failure to
testify.
17. Criminal Law § 102.6 — jury argument —reason for failure to fingerprint car—
supporting evidence
The prosecutor’s jury argument that the State failed to examine defend-
ant’s car for evidence of a kidnapping and murder victim's fingerprints
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because the car had been in defendant’s possession for some time after the
crimes and defendant had had many opportunities to remove any fingerprints
was supported by competent evidence and was not improper.

18. Criminal Law § 113.7— instructions on acting in concert—sufficiency of evi-
dence
The trial court properly instructed the jury on acting in concert as a per-
missible basis for finding defendant guilty of first degree murder where there
was evidence tending to show: an accomplice, not defendant, located the victim
on the evening of the murder; when the victim was in defendant’s car, the ac-
complice hit the victim in the face for denying that he had told the police
about a theft of farm property; while defendant threatened the victim with his
knife in the back seat of the car, the accomplice got rope out of the trunk so
that defendant could bind the victim; while forcing the victim into the woods,
defendant held the rope that bound the victim and the accomplice held the vic-
tim by the trousers; and fibers found on the accomplice’s knife were consistent
with the fibers in the sleeves of the shirt the victim was wearing when he was
murdered.

19, Constitutional Law § 80— death penalty — Enmund rule inapplicable

The rule in Enmund v. Florida, 458 U.S. 782 (1982), was not violated by
the imposition of the death penalty for first degree murder after the court had
instructed on acting in concert where all the evidence shows that defendant,
himself, struck the fatal blow to the vietim.

20. Criminal Law § 135.9— capital case —mitigating circumstance —no significant
history of criminal activity —evidence requiring submission of issue

The trial court in a first degree murder case erred in refusing to submit
the mitigating circumstance that defendant has no significant history of prior
criminal activity where the State presented evidence that defendant had a
prior felony conviction for the second degree kidnapping of his wife, that
defendant had stored illegal drugs in his shed, and that he had participated in
the theft of farm machinery, since a finding of no evidence of prior criminal ac-
tivity is not required before this mitigating circumstance must be submitted
for the jury's consideration, and the evidence in this case did not amount to
such a significant history of prior criminal activity that no rational jury could
find the existence of this mitigating circumstance. N.C.G.S. § 15A-2000(f)(1)
(1983).

21. Criminal Law § 135.9— capital case — erroneous failure to submit statutory mit-
igating circumstance —standard for determining prejudice
Since the failure to submit a statutory mitigating circumstance supported
by the evidence in a first degree murder case has federal constitutional under-
pinnings, the standard for determining prejudice is N.C.G.S. § 15A-1443(b)
rather than § 15A-1443(a).

22, Criminal Law § 135.9— capital case—erroneous failure to submit mitigating
circumstance — Pinch test of prejudice no longer used

The three-prong test set forth in State v. Pinch, 306 N.C. 1, 292 S.E. 2d

203 (1982), for determining whether the trial court’s failure in a capital case to
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submit a statutory mitigating circumstance supported by the evidence is
harmless beyond a reasonable doubt will no longer be used since that test im-
properly shifts the burden from the State to defendant.

23. Criminal Law § 135.9— capital case —failure to submit statutory mitigating ecir-
cumstance — prejudicial error

The State failed to carry its burden of proving that the trial court’s er-
roneous failure in a capital case to submit the statutory mitigating cir-
cumstance as to whether defendant had no significant history of prior eriminal
activity was harmless beyond a reasonable doubt since it cannot be stated af-
firmatively that the jury would still have returned a sentence of death if this
one mitigating circumstance had been found and balanced against the four ag-
gravating circumstances found by the jury. Therefore, the death penalty is
vacated and the case is remanded for a new sentencing hearing.

Justice MARTIN concurring.

Justice MEYER dissenting.

APPEAL by defendant from a sentence of death for a convic-
tion of first degree murder pursuant to a jury recommendation
and forty years imprisonment for a conviction of first degree kid-
napping, imposed by Hobgood (Robert H.), J., after trial at the 29
October 1984 Criminal Session of Superior Court, GRANVILLE
County. Heard in the Supreme Court 9 September 1987.

Lacy H. Thornburg, Attorney General, by Tiare B. Smiley,
Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Geoffrey C.
Mangum, Assistant Appellate Defender, for defendant.

FRYE, Justice.

After a thorough review of the record and all the assign-
ments of error made by defendant, we find no error in the guilt
phase of the trial. Because we find error in the sentencing phase,
we vacate defendant’s sentence of death and remand to the trial
court for a new sentencing hearing.

Upon pleas of not guilty, defendant was tried by jury on in-
dictments charging murder and first degree kidnapping of Larry
Grant Walker.

The State's evidence tended to show that Dr. A. J. Cop-
pridge, a Durham doctor, owned a farm in Person County and
that he had discovered that someone had broken into three barns
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on his farm some time in January 1984 and had stolen some farm
equipment. Deputy Sheriff Dennis Oakley had seen defendant, his
brother Larry Wilson and Larry Walker in defendant’s pickup
truck on a dirt road near the Coppridge farm on or about 19 Janu-
ary 1984.

Deputy Oakley testified at trial that on 10 February 1984,
Larry Walker came to the sheriff's office to see him. When they
went outside to talk, Larry Walker told the deputy that he knew
all about the break-in at the Coppridge farm, indicating that he
had been involved in the break-in with defendant, defendant’s
brother Larry Wilson and Woody Blalock. Walker also told the
deputy that defendant, defendant’s brother and Blalock had
beaten him and threatened to kill him two to three weeks earlier
if he told anyone about the break-in. Walker told the deputy that
Larry Wilson had one of the tractors from the break-in, but that
the others had moved the remainder of the farm equipment so he
would not know its whereabouts.

On 11 February 1984, using the information given to him by
Walker, Deputy Oakley went out to view Larry Wilson's yard
from the road and observed a Ford tractor there. The deputy also
took Dr. Coppridge out to Larry Wilson’s home to see the tractor
in the yard, and the doctor identified the tractor as his own.

On 12 February 1984, Deputy Oakley obtained a search war-
rant for Larry Wilson's farm, based on the information he had
received from Larry Walker and from his own observations. Some
of Dr. Coppridge’s stolen property was identified by the doctor
and seized from Larry Wilson’s property. Larry Wilson was ar-
rested later by Oakley for possession of stolen property. The
affidavit attached to the application for the search warrant dis-
closed that the deputy had obtained his information about the
Coppridge break-in from a confidential informant and identified
the informant as Larry Walker. The deputy testified that when
Larry Wilson was in the back seat of the patrol car after his ar-
rest, Wilson read the application and made a comment when he
read the part of the affidavit naming Walker.

Oakley testified that on 13 February 1984, he went to see
Larry Walker at his place of employment after the arrest of
Larry Wilson to advise Walker that he would be charged with the
Coppridge break-in. Oakley agreed not to arrest Walker for a few
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days because Walker wanted to work. Oakley told Walker that
both he and defendant would be charged as soon as he gathered
more evidence. That evening Walker was picked up at work by
defendant and Woody Blalock.

At the trial of defendant, Woody Blalock became a witness
for the State and testified against defendant on the basis of a plea
bargain reducing the charge against him to second degree murder
with a sentence of life imprisonment. Blalock testified that on the
evening of 13 February 1984, defendant told him that he had
received word from defendant’s brother that Larry Walker was
“snitching on him” and that he wanted to see Walker. The two
then telephoned Walker at work and rode in defendant’s car to
the parking lot at Walker’s workplace.

Blalock further testified that when they arrived at Walker’s
place of employment, Walker was standing there waiting for them
and got into the back seat of defendant’s car. Walker asked what
was the problem and said that he only had a few minutes. Defend-
ant handed him a beer and said ‘“let’s ride down the road and
talk.” Walker acted as if he wanted to leave, but defendant shut
the door and called Walker a snitch, saying he snitched on his
brother Larry Wilson, and “they needed to go get this thing
taken care of.” Defendant told Walker that Blalock had a gun and
Blalock took his Swiss army knife out of his pocket and placed it
next to his leg. Defendant then backed out of the parking lot and
headed south on Old Durham Road.

Defendant continued driving and asked Walker whether he
had gone to the sheriff's department and informed on defendant’s
brother for having stolen property at his house. Walker denied
doing so and turned to Blalock saying, “you know I wouldn't do
that.” Defendant then drove along several back roads and kept
asking Walker about informing to the police and Walker kept de-
nying it. Blalock further testified that at one point Walker told
him that the only thing he had told one of the sheriff's deputies
was about some tools that he had carried to Durham. Blalock tes-
tified that was when he turned around and hit Walker with his
fist in the jaw.

After driving a series of back roads, the car approached a
stop sign. When it had slowed to about ten or fifteen miles an
hour, Walker tried to open the door to jump out. However, de-
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fendant grabbed him with his right hand, pulled him back in the
car and sped through the stop sign without stopping. Blalock
testified that after crossing the intersection and going onto a dirt
road, the right rear tire went flat. Defendant stopped, crossed
over the seat into the back with Walker, and handed Blalock the
car keys.

Defendant then turned Walker onto his stomach, tied
Walker's hands behind his back, looped the rope around Walker’s
neck and body, and pulled the loose end under Walker's groin
area. Defendant pulled Walker out of the car and told Blalock to
get a flashlight. With defendant holding the loose end of the rope
and Blalock holding Walker’s belt from behind, they walked about
100 to 150 yards into the woods to a small clearing. Defendant
then hit Walker on the head with a tree limb and knocked him
onto his back. Blalock further testified that defendant straddled
Walker’s chest and stabbed him several times. Blalock stated that
he started looking around for lights in the area when he heard a
gurgling sound. Defendant then stood up, folded his knife and
handed it to Blalock saying “the son of a bitch won't talk any
more. I cut his throat.” Blalock then covered Walker’s body with
an old car seat and the two walked back to the road.

Defendant did not testify. The defense presented evidence
tending to establish that defendant was elsewhere at the time of
the homicide.

On 13 November 1984, the jury convicted defendant of the
first degree murder of Larry Grant Walker on the basis of malice,
premeditation and deliberation, as well as under the felony mur-
der rule. Defendant was also convicted by the jury of first degree
kidnapping. At the sentencing phase of the trial, the jury re-
turned its verdict recommending that defendant be sentenced to
death, having found four factors in aggravation and having re-
jected six factors tendered as mitigation.

On 15 November 1984, the trial court sentenced defendant to
death for the murder conviction. In sentencing defendant for kid-
napping, the trial court found factors in aggravation and sen-
tenced defendant to a consecutive term of forty years. Defendant
now appeals his murder conviction and sentence of death to this
Court as a matter of right. An order staying execution of the
death sentence was entered on 27 November 1984. On 13 March
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1986, an order was entered allowing defendant to bypass the
Court of Appeals for review of his conviction and sentence for
kidnapping.

GUILT-INNOCENCE PHASE

Defendant raises numerous assignments of error in connec-
tion with all phases of his trial. He brings forward as his first
assignment of error that the trial court abused its discretion by
denying his request for a pretrial psychiatric evaluation of Woody
Blalock to determine Blalock’s competency to testify. We find no
abuse of discretion.

[1] Prior to trial, defendant moved for a psychiatric evaluation
of the State’s witness Woody Blalock, alleging that Blalock had
been hospitalized in psychiatric hospitals a number of times with-
in the past ten years and that defendant had “reason to believe
that the State’s witness, Charles Woody Blalock, may be incom-
petent to testify as a witness or possibly may have been in-
competent at the time of the transactions giving rise to these
indictments.” Through this assignment of error, defendant invites
this Court to reexamine its previous ruling that trial judges do
not have the discretionary power to compel an unwilling witness
to submit to a psychiatric examination. See State v. Clontz, 305
N.C. 116, 286 S.E. 2d 793 (1982); State v. Looney, 294 N.C. 1, 240
S.E. 2d 612 (1978). We decline the invitation and adhere to our
previous rulings on this question.

[2] Defendant next assigns as error the denial of his requests for
expert assistance, contending that he showed a specific need for
such to prepare and present his defense. Prior to trial, defendant
moved for funds with which to hire expert assistance in the fields
of pathology, hair examination, fingerprints, and psychology. The
trial judge allowed only defendant’s request for a hair examina-
tion expert. We find no error.

In order to be entitled to the appointment of such experts at
State expense or to the payment of such experts, defendant is re-
quired to make a particularized showing that (1) he will be de-
prived of a fair trial without the expert assistance, or (2) there is
a reasonable likelihood that it would materially assist him in the
preparation of his case. State v. Johnson, 317 N.C. 193, 344 S.E.
2d 775 (1986), construing Ake v. Oklahoma, 470 U.S. 68, 84 L.Ed.
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2d 53 (1985); N.C.G.S. § 7A-450(b) (1986). In State v. Penley, we
stated that:

The Supreme Court explicitly limited the holding in Ake to
cases in which the defendant made a threshold showing of
specific necessity for the assistance of the expert he sought
to have appointed by the court. This requirement was subse-
quently reaffirmed in Caldwell v. Mississippi, [citation omit-
ted] and is consistent with decisions of this Court holding
that the denial of a motion for appointment of an expert is
proper where the defendant has failed to show a particular-
ized need for the requested expert.

Penley, 318 N.C. 30, 51, 347 S.E. 2d 783, 795 (1986), citing State v.
Johnson, 317 N.C. 193, 344 S.E. 2d 775.

The focus in determining whether the trial court erred, then,
must be upon what was before the trial court at the time of the
motions. An examination of the record shows that at the time the
trial court denied these motions, defendant had merely indicated
that assistance in looking for fingerprints and the need for a
pathologist and psychologist might be helpful to him in preparing
his defense. As Joknson and its progeny clearly dictate, a more
particularized showing than this is required before a defendant is
entitled to the appointment of experts or payment of their col-
lateral expenses. Therefore, we find that the trial court did not
err here. See State v. Johnson, 317 N.C. 193, 344 S.E. 2d 775.

[3] Next, defendant assigns as error the denial of his request to
sequester empaneled jurors because of the massive publicity sur-
rounding the execution of Velma Barfield, the first woman ex-
ecuted in the country in twenty-two years. On 1 August 1984,
defendant moved for sequestration of the jury for his trial. De-
fendant’s jury selection began on 29 October 1984, the Monday
preceding the execution of Velma Barfield. Defendant renewed
this motion at the outset of the trial, arguing that there was a
strong likelihood that during the course of the trial people would
discuss the case with the jurors outside the courtroom. The prose-
cutor joined in the motion to sequester the jury, adding that the
impending execution of Mrs. Barfield, and the large amount of
publicity associated with that, would very likely have an im-
proper influence on the jury. During the course of the trial, how-
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ever, the jury was not sequestered until after it returned a ver-
dict in the guilt phase. This, defendant assigns as error.

Pursuant to N.C.G.S. § 15A-1236(b), “[t]he judge in his discre-
tion may direct that the jurors be sequestered.” However, a mo-
tion for individual jury selection and jury segregation or
sequestration are matters addressed to the trial court’s sound
discretion and its exercise of discretion will not be disturbed ab-
sent a showing of an abuse of discretion. State v. Artis, 316 N.C.
507, 342 S.E. 2d 847 (1986); State v. Stokes, 308 N.C. 634, 304 S.E.
2d 184 (1983); State v. Oliver, 302 N.C. 28, 274 S.E. 2d 183 (1981).

Here, defendant merely asserts that his trial occurred at a
time when other executions were occurring in this State and in
other states across the country. Defendant suggests that the pub-
licity and notoriety of other executions, particularly the one of
Velma Barfield in this State, prejudiced his chance of receiving a
fair and impartial trial. We reject this argument.

The effect of executions on capital trials cannot be calculated.
It would be pure speculation to suggest whether such publicity
would tend to favor the State or defendant. Consequently, a deci-
sion whether to sequester is best left with the trial judge. Only
he can determine the climate surrounding a trial and it is he who
is in the best position to determine if a shield is necessary to pro-
tect jurors, and thus the defendant, from extraneous influences.
There being no evidence or showing by defendant to the trial
court suggesting the possibility of jury contamination in this case
because of the execution of Velma Barfield and others across the
country, we find no abuse of discretion on the part of the trial
court in denying defendant’s motion for sequestration.

[4] Defendant also challenges the trial court’s decision denying
his request for instructions to prospective jurors on the nature of
capital sentencing. Prior to trial, defendant requested in writing
that the prospective jurors be instructed about the general issues
arising in a capital sentencing proceeding and that their duty in
such a proceeding would be “to follow conscientiously the instruc-
tions of the Court regarding sentence [sic] and to consider fairly
both the penalties provided by law—the death penalty and life
imprisonment.” The request continued: “The law would require
that you give consideration to both penalties notwithstanding
your personal views regarding capital punishment, just as it
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is a juror’s duty to apply the law as the court explains it to you,
not as you think it is or think it should be.” The trial judge de-
nied the request, instead instructing the jurors simply on the
nature of the issues in capital sentencing. We hold that this was
not error.

This question was addressed in State v. Maynard, 311 N.C. 1,
316 S.E. 2d 197, cert. denied, 469 U.S. 963, 83 L.Ed. 2d 299 (1984).
There, this Court held that it was not necessary for jurors to be
given a basic understanding of the death penalty process before
they may be challenged for cause as a result of their answers to
certain questions concerning the death penalty. Specifically, the
Court said that “[a]n understanding of the process under which
the ultimate conclusion is reached should not affect one's beliefs
as to whether he or she can, under any circumstances, vote to im-
pose the death penalty.” Maynard, 311 N.C. at 9, 316 S.E. 2d at
202 (emphases in original). Consequently, we find no merit to de-
fendant’s argument.

[5] Defendant also asserts that he was denied a fair and impar-
tial trial because the trial court refused to allow the defense at-
torney to question a prospective witness further on her concerns
about parole from a life sentence. Upon examination of prospec-
tive jurors by the defense, one juror stated that she thought she
could vote for life imprisonment for a murderer if convinced the
death penalty was not warranted by the evidence, but then asked
the court whether it had any responsibility for parole from life
sentences. The trial judge instructed her and the other jurors
that “life means life” and they should not concern themselves
with any other definition of that term. Following these questions,
defense counsel was permitted to ask whether the juror thought
she could consider the evidence presented on sentencing and
follow “the law and only the law as the Judge gives it to [her], ir-
respective of [her] own feelings?” The juror replied, “I think so.”
Defendant argues that the trial judge abused his discretion by
failing to permit defense counsel to pose questions to the prospec-
tive juror that were proper for ascertaining her fitness and abili-
ty to serve and for the intelligent exercise of peremptory
challenges.

It is a well-recognized principle in this State that eligibility
for parole is not a proper matter for consideration by the jury.
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State v. Johnson, 298 N.C. 355, 269 S.E. 2d 752 (1979); State v.
Jones, 296 N.C. 495, 251 S.E. 2d 425 (1976); State v. McMorris, 290
N.C. 286, 225 S.E. 2d 553 (1976). Therefore, the trial judge proper-
ly instructed the jury panel in this case that they were not to con-
sider anything to the contrary that a life sentence meant life.
There is no indication that the trial court’s failure to allow
counsel for defendant to follow up and ask the juror additional
questions about parole or her views of parole in any way tended
to prejudice the juror. Nor is there any indication that the juror’s
views about parole in any way influenced her decision in the pres-
ent case. Important is the fact that defendant, despite his concern
for potential prejudice, did not challenge this juror for cause or
peremptorily. Moreover, and perhaps most importantly, defense
counsel was able to elicit from the juror, in the context of her
concern about parole from a life sentence, that she would be able
to follow the law on sentencing as stated by the judge, regardless
of her own feelings. Certainly this response satisfied the trial
court that the juror could sit impartially and apply the law as
stated. We, therefore, find no error.

[6] Next, defendant argues that the trial court erred in failing
adequately to cure the prejudice from Woody Blalock’s testimony
that he had met defendant in prison. Prior to trial defendant
twice moved in limine to restrict evidence that defendant had
been previously convicted of kidnapping his wife. At the outset of
the trial, defendant also moved in limine to have witnesses in-
structed not to refer to defendant’s prior incarceration. His mo-
tion concerning the prior kidnapping offense was granted.

After testifying on direct examination about a number of con-
victions and sentences, including his plea bargain with the State
concerning the murder of Larry Walker, Woody Blalock testified
about his acquaintance with the murder victim Larry Walker. Bla-
lock was then questioned about how long he had known defend-
ant. When asked to describe when Blalock next saw defendant, or
what relationship he had with him, Blalock stated that “we done
time together.” The trial court immediately sustained defendant’s
objection, instructed the jury to disregard the statement of the
witness that they had “done time together,” and asked them to
raise their hands if they could follow his instructions and dismiss
the witness’ statement from their minds. All of the jurors raised
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their hands. Defendant made no request to poll the jury nor did
he move for a mistrial.

In State v. McCraw, we held that “[wlhen a jury is instructed
to disregard improperly admitted testimony, the presumption is
that it will disregard the testimony. Lacking other proof . . . a
jury is presumed to be rational.” McCraw, 300 N.C. 610, 620, 268
S.E. 2d 173, 179 (1980). Assuming, arguendo, that the statement
was prejudicial to defendant, it was cured by the prompt correc-
tive action of the trial court in sustaining the objection, striking
the testimony, and instructing the jury not to consider it.

{8] Defendant argues that the trial court erred in overruling his
objection to testimony of a State’s witness relating to statements
made by the vietim. At trial, the prosecution was allowed to intro-
duce testimony of Deputy Dennis Oakley concerning statements
made to him by the victim Larry Walker on 10 February 1984,
three days prior to Walker's murder. Walker told the deputy
that: (1) he had been involved in stealing property from the Cop-
pridge farm; (2) defendant, defendant’s brother, and Woody
Blalock also participated; and (3) defendant, defendant’s brother,
and Woody Blalock had beaten him up and all three had told him
that if he ever said anything about the break-in or the where-
abouts of the stolen tractor they would kill him. Walker, never-
theless, informed the deputy that a Ford tractor stolen from the
break-in was sold by him and defendant to Larry Wilson.

The trial court allowed the statements into evidence over the
objections of defendant and concluded as a matter of law:

1. That the evidence offered by the State of the statements
made to Deputy Sheriff Dennis Oakley by Larry Walker on
the night of February 10, 1984, are relevant as defined by
Rule 401 to show motive, premeditation, deliberation, malice
and intent of the defendant.

2. That the declarant, Larry Walker, is dead, and is, there-
fore, unavailable as a witness, as set forth in Rule 804(a)(4).

3. That the statement of Larry Walker is admissible as an
exception to the rule against hearsay evidence, as set forth in
Rule 804(b)3), as a statement against penal interest in that it
subjected him to criminal liability in a breaking or entering
and larceny to such an extent that a reasonable man in his
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position would not have made the statement unless he be-
lieved it to be true.

4. Corroborating circumstances clearly indicate the trust-
worthiness of the statement in that it led to the discovery
within two days of a substantial amount of items stolen from
the farm of Dr. Coppridge and at a later time the discovery
of two tape measures in a specified location; that within one
day of the arrest of Larry Wilson, Larry Walker was mur-
dered, to which act Michael Wilson has been implicated by
the testimony of Woody Blalock.

5. That these conclusions of law meet the test of admissibili-
ty, as set forth in State versus Vestal, 278 N.C. 561 (1971);
State versus Alston, 307 N.C. 321, at page 326 (1983); and
State versus Maynard, (1984), in that the State has shown (1)
necessity; and (2) a reasonable probability of truthfulness.

6. That the statement is admissible pursuant to Rule 804(b)5)
in that the declarant is unavailable, there are circumstantial
guarantees of trustworthiness . . . .

Defendant does not dispute the fact that the first portion of
Walker's statement to the deputy was against Walker’s penal in-
terest —that Walker took part in the Coppridge theft. Defendant,
however, argues that the remark that defendant was Walker's ac-
complice in the Coppridge theft does not amount to a declaration
against interest and therefore lacked sufficient indicia of reliabili-
ty under the right of confrontation. Defendant further argues that
the remark that defendant and others beat and threatened the
victim also was not against the victim’s penal interest, and thus
fails under 804(b)(3). Defendant apparently argues that the trial
court must dissect a general statement into individual pieces so
that the clearly disserving portions are separated from all others
and only the clearly disserving are admitted at trial. We find such
surgical manipulation unnecessary and not warranted under the
facts of the instant case.

The trial judge allowed the deputy sheriff to repeat
statements made to the deputy by the victim. The trial judge
found all of the statements admissible under, inter alia, Rule
804(b)(3) of the North Carolina Rules of Evidence as an exception
to the hearsay rule. Hearsay testimony is not admissible except
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as provided by statute or by the North Carolina Rules of Evi-
dence. 1 Brandis on North Carolina Evidence § 138 (Cum. Supp.
1986). Our rules of evidence provide for certain exceptions to the
hearsay rule, including an exception for statements against penal
interest. Rule 804 provides in pertinent part:

(b) Hearsay exceptions.—The following are not excluded by
the hearsay rule if the declarant is unavailable as a witness:

* * *

(38) Statement against interest.— A statement which was at
the time of its making so far contrary to the declarant’s
pecuniary or proprietary interest, or so far tended to subject
him to civil or criminal liability, or to render invalid a claim
by him against another, that a reasonable man in his position
would not have made the statement unless he believed it to
be true. A statement tending to expose the declarant to crim-
inal liability is not admissible in a criminal case unless cor-
roborating circumstances clearly indicate the trustworthiness
of the statement.

N.C.G.S. § 8C-1, Rule 804(b)3) (1986).

The circumstantial guaranty of reliability for declarations
against interest is the assumption that persons do not make state-
ments which are damaging to themselves unless satisfied for good
reasons that they are true. See N.C.G.S. § 8C-1, Rule 804(b)3)
(1986), comment. Succinetly, defendant argues that the only por-
tion of the statement made to the deputy that was truly against
Walker’s penal interest was the remark that Walker participated
in the Coppridge robbery, not the portions stating that defendant
also participated in the robbery and later threatened to kill
Walker if he told anyone. Defendant, therefore, challenges the ad-
missibility of these latter two collateral statements. Since the
case law concerning collateral statements under this rule of evi-
dence in this State is negligible, we shall look to the federal
courts for guidance on this point in interpreting its federal coun-
terpart.!

1. Rule 804(bX3) of the North Carolina Rules of Evidence is identical to Rule
804(b)3) of the Federal Rules of Evidence with the exception of the last sentence.
The federal rule requires corroborating circumstances only where the statement ex-
poses the declarant to criminal liability and is offered to exculpate the accused. The
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[71 The fact that statements by Walker have dual inculpatory
aspects does not take the statements outside the range of Rule
804(b)(3). Although a hearsay statement inculpating a third party
must be scrutinized carefully, courts generally agree that the
relevant standard requires corroborating circumstances which
clearly indicate the trustworthiness of the statement. See
N.C.G.S. § 8C-1, Rule 804(b)}(3) (1986); United States v. Katsougrak-
18, 715 F. 2d 769 (2d Cir. 1983); United States v. Garris, 616 F. 2d
626 (2d Cir.), cert. denied, 447 U.S. 926, 65 L.Ed. 2d 1119 (1980).
Furthermore, there is no requirement under the rules that a
single remark taken out of a general statement which as a whole
is against the penal interest of the declarant must itself, standing
alone, be against the declarant’s penal interest in order to be ad-
mitted. Rather, we adopt the view of several federal courts that
such collateral statements are admissible even though they are
themselves neutral as to the declarant’s interest if they are in-
tegral to a larger statement which is against the declarant’s in-
terest. See United States v. Barrett, 539 F. 2d 244 (1st Cir. 1976).

[8] Applying this rule to the facts before us, we find that the col-
lateral statements made by the victim-declarant were part and
parcel of the disserving statement and were integral to the larger
statement made by the victim to the deputy. The collateral
statements are essential to an understanding of the victim’'s
motivation in making the disserving statement to the deputy.
Though arguably neutral on their face, the collateral statements
give meaning to the disserving statement and therefore become
part of the disserving statement. Consequently, we will not re-
quire that they be dissected from the text. Other courts have
tended to grant at least a certain latitude as to contextual
statements, neutral as to interest, giving meaning to the declara-
tion against interest. Barrett, 539 F. 2d 244 (1st Cir.). We find
their reasoning persuasive and therefore find that the trial judge

North Carolina rule requires corroboration where the statement exposes the declar-
ant to criminal liability without regard to whether it exculpates or inculpates the
accused. This distinction is unimportant in formulating a rule regarding the admis-
sibility of collateral statements since the federal courts have required corroboration
when a third party is inculpated by a declaration against penal interest even
though not required by their rules. The federal courts dealing with the issue have
found that the confrontation clause requires such. See United States v. Alvarez,
584 F. 2d 694 (5th Cir. 1978). Therefore, the two rules, though facially dissimilar,
are functionally identical.
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was correct in admitting this collateral material since it actually
tended to fortify the initial statement's disserving aspects.

[9] Rule 804(b)3) requires a two-pronged analysis. Once a state-
ment is deemed to be against the declarant’s penal interest, the
trial judge must be satisfied that corroborating circumstances
clearly indicate the trustworthiness of the statement if it exposes
the declarant to criminal liability. N.C.G.S. § 8C-1, Rule 804(b)3)
(1986). We agree with the finding of the trial judge that the trust-
worthiness of the statements was clearly indicated by the many
corroborating circumstances.

As found by the trial judge, the statement of the victim led
to the discovery of two tape measures in a specified location ap-
parently thrown aside during the robbery of the Coppridge farm.
Moreover, many of the farming items stolen from the Coppridge
farm were found where the victim said they would be found. In-
deed, this information led to the arrest of defendant’s brother for
possession of this stolen property. Perhaps most indicative of the
truthfulness of Walker’s statement and most unfortunate is the
fact that he told the deputy that defendant would kill him if he
told anyone about the robbery. Within a few days of making the
statement and within one day of the arrest of defendant’s brother
based on Walker’s statements, Walker was in fact found mur-
dered. We are satisfied that these corroborating circumstances
adequately clothe the statements of the declarant with trust-
worthiness and therefore find no error in the ruling of the trial
judge. Because we find this testimony admissible under Rule
804(b)3), we need not address its admissibility under Rule
804(b)5).

[10] Defendant argues next that the trial court erred by limiting
his right to confront and cross-examine Woody Blalock by sustain-
ing the State’s objections to questions soliciting testimony about
parole eligibility under the witness’ guilty plea and about the
possible motive of third parties to kill the victim Larry Walker.
Through these assignments of error, defendant contends that his
right to cross-examine Woody Blalock was improperly curtailed in
two instances. First, the court sustained the State’s objection to
the statement of defense counsel, “[a]re you aware that a life
sentence would mean that you could get out in less time than a
fifty year sentence?’ Second, after cross-examining Blalock at
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some length concerning a break-in he participated in on Friday,
10 February 1984, the district attorney eventually interposed an
objection on the grounds of relevancy, indicating that defense
counsel had gone too far astray.

After an extensive voir dire, the trial court sustained the
State’s objections to the admission of speculative evidence on the
motive of third parties to commit the crime for which defendant
was charged. The trial judge, however, also ruled that defendant
was free to cross-examine Blalock in the presence of the jury on
several statements made by Blalock on voir dire where defendant
wished to test the credibility of the witness.

The right of cross-examination is very broad. However, the
right is not without limitation. Trial courts may limit cross-
examination to prohibit inquiry into irrelevant or incompetent
matter or matters of only tenuous relevance, or to ban repetitious
or argumentative questions. 1 Brandis on North Carolina Evi-
dence § 35 (1982). The legitimate bounds of cross-examination are
largely within the discretion of the trial judge. State v. Chance,
279 N.C. 643, 185 S.E. 2d 277 (1971).

This Court acknowledges and supports the established princi-
ple that cross-examination is a proper method of testing a witness
as to bias concerning a promise of or his just expectation of re-
ward, pardon, or parole as the result of his testifying for the
State. State v. Mason, 295 N.C. 584, 248 S.E. 2d 241 (1978). Here,
defendant had full opportunity to show bias, interest, and preju-
dice of the witness to testify against him. The record, in fact,
shows that on more than one occasion the defense was able to
elicit from the witness his motivation for turning State’s evi-
dence.

In Mason, the defense attorney attempted to question the
witness about his understanding of the laws concerning parole.
We held there that such a question calls for the legal knowledge
of a lay witness and it was proper for the trial court, in his discre-
tion, to sustain the State’s objection. Mason, 295 N.C. at 592, 248
S.E. 2d at 246. Similarly, defense counsel here was attempting to
elicit testimony from Blalock on the complexities of sentencing
and parole eligibility which might make a life sentence shorter
than a fifty year sentence. It was not an abuse of discretion to
prohibit the witness from answering since the witness had al-
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ready stated that he was motivated to testify for the State be-
cause of a plea bargain arrangement—testimony more probative
of bias than the legal distinction asked of him by the defense.

[11] Defendant also asserts that the trial judge chilled his right
of confrontation by restricting the cross-examination of Blalock
concerning the activity of others in a crime in Orange County
that the victim Larry Walker knew about. Apparently, defendant
attempted to establish the motive of Blalock and others to
murder Larry Walker because of Walker’s knowledge about their
criminal activities. The trial judge sustained the State’s objection,
disallowing further inquiry on this point by the defense. The
judge found that the inquiry lacked relevance.

The general rule followed by this Court has been that:

A defendant may introduce evidence tending to show
that someone other than defendant committed the crime
charged, but such evidence is inadmissible unless it points
directly to the guilt of the third party. Evidence which does
no more than create an inference or conjecture as to
another’s guilt is inadmissible.

State v. Hamlette, 302 N.C. 490, 501, 276 S.E. 2d 338, 346 (1981);
State v. Stanfield, 292 N.C. 357, 233 S.E. 2d 574 (1977); State v.
Jenkins, 292 N.C. 179, 232 S.E. 2d 648 (1977); State v. Shinn, 238
N.C. 535, 78 S.E. 24 388 (1953); State v. Smith, 211 N.C. 93, 189
S.E. 175 (1937).

Applying this rule to the case before us, we cannot say that
the trial judge erred in ruling on the question of relevancy or
abused his discretion in restricting defendant’s cross-examination
of this witness. Blalock denied the factual allegations by defend-
ant that Larry Walker had come to his trailer on the afternoon or
evening after the alleged Orange County break-in, or that Larry
Walker was involved in a discussion with others concerning guns
and other articles from the break-in. Based on the testimony that
Blalock gave on wvoir dire, it is clear that defendant could not
establish through this witness that Larry Walker knew about the
results of the Orange County break-in, had seen the stolen prop-
erty from the break-in, or was known by Blalock or others to be
talking to law enforcement officers about the crime. Defendant
was unable to produce evidence that did more than create an in-
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ference or conjecture of another’s guilt. The evidence was there-
fore inadmissible. See State v. Hamlette, 302 N.C. 490, 276 S.E. 2d
338.

[12) Defendant also argues that the trial court erred in over-
ruling his objections to evidence read to the jury from the ap-
plication for the search warrant and its supporting affidavit.
Defendant asserts that that evidence was hearsay. The State’s
evidence in this case tended to show that defendant’s brother was
arrested and stolen property was seized from his property based
on information contained in the warrant. The affidavit identified
the victim, Larry Walker, as the source of Deputy Oakley’s infor-
mation against defendant’s brother. A copy of the warrant was
served on defendant’s brother. There was also testimony from
Blalock that the motive for Larry Walker’'s murder was to stop
him from “snitching.”

Generally, the allegations in an affidavit for a search warrant
and the contents of the warrant itself are inadmissible at trial
because of their hearsay nature. State v. Edwards, 315 N.C. 304,
337 S.E. 2d 508 (1985); State v. Jackson, 287 N.C. 470, 215 S.E. 2d
123 (1975); State v. Spillars, 280 N.C. 341, 185 S.E. 2d 881 (1972);
State v. Oakes, 249 N.C. 282, 106 S.E. 2d 206 (1958). However,
evidence is only hearsay if it is offered into evidence to prove the
truth of the matter asserted therein. See N.C.G.S. § 8C-1, Rule
801(c) (1986). Here, the affidavit and warrant were not introduced
in order to prove the truth of the matters stated therein, but
rather to prove the existence of the statements. Regardless of
whether the matters therein were true, the affidavit and warrant
were probative in showing that defendant had information— cor-
rect or incorrect—that the victim was informing on him and his
brother. Therefore, it was not error for the trial judge to admit
this evidence.

[13] Defendant next contends that the trial court erred in allow-
ing the prosecutor to question his mother about her failure to
leave the courtroom as other witnesses had done following the
judge's order that the witnesses be sequestered. Apparently, the
defense did not initially plan to call defendant’s mother as a
witness, but changed its mind after reformulating its trial
strategy. Upon that change of strategy, the day before she was to
take the stand, the defense sequestered defendant’'s mother.
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When the witness was called, the State objected and moved for a
voir dire examination of the witness’ testimony since she had not
been sequestered throughout the State’'s evidence and was pres-
ent in the courtroom during the entire testimony of Woody Bla-
lock.

On cross-examination before the jury, the State questioned
defendant’s mother about the fact that she had been sitting in the
courtroom for parts of the trial including the time when Woody
Blalock had testified. The prosecutor continued and asked
whether Mrs. Wilson knew that the witnesses in the case were
being sequestered. This question was objected to by defendant
and sustained by the court. Defendant now argues that this line
of cross-examination was unfair and suggested that defendant’s
mother was testifying falsely after hearing earlier testimony. We
find no error.

As a general rule, the truthfulness of any aspect of a witness’
testimony may be attacked on cross-examination. State v. Pinch,
306 N.C. 1, 292 S.E. 2d 203, cert. denied, 459 U.S. 1056, 74 L.Ed.
2d 622 (1982). Under the circumstances of this case, where defend-
ant’s mother remained in the courtroom and then offered testi-
mony directly contradicting the State’s version of the case, it was
appropriate for the prosecution to impeach the credibility of this
witness. Assuming, arguendo, that it was error to ask such a
question, the error was not prejudicial since the trial judge sus-
tained the objection of the defendant and the witness was not al-
lowed to answer the question posed.

[14] Defendant assigns as error the failure of the trial court to
grant his motion to dismiss because of the insufficiency of the
evidence that defendant choked Larry Walker to death with pre-
meditation and deliberation. This argument has no merit. The
trial court must determine from all the evidence, taken in the
light most favorable to the State, whether there is substantial
evidence that the crime as charged has been committed and that
the offense was committed by the person accused. State v. Smith,
307 N.C. 516, 299 S.E. 2d 431 (1983).

We agree with the trial court that substantial evidence was
offered tending to show that defendant choked Larry Walker to
death. The testimony of the medical examiner was that a cause of
Walker’s death was ligature strangulation. The medical examiner
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also found abrasions on the victim's neck that could have been
caused by a rope. Moreover, the State’s key witness testified that
defendant had tied Walker up before murdering him and a por-
tion of this rope was offered as State’s exhibit 18. We find this
evidence to be substantial and, therefore, will not disturb the de-
cision of the trial court.

[15] Defendant also argues that the trial court erred in denying
his motion to dismiss based on insufficient evidence to support a
charge of kidnapping. Defendant was indicted for the kidnapping
of Larry Walker based on his “unlawfully confining him, restrain-
ing him and removing him from one place to another without his
consent.” The charge was elevated to first degree kidnapping on
the grounds that Larry Walker was not released in a safe place
and was seriously injured. Defendant argues that there was insuf-
ficient evidence of restraint and injury separate from the evi-
dence used to indict for first degree murder. We disagree.

First, defendant argues that the restraint integral to the kid-
napping was not separate from the choking in the premeditated
murder offense. This argument fails because restraint is not
essential to a charge of premeditated and deliberated murder.
See State v. Prevette, 317 N.C. 148, 345 S.E. 2d 159 (1986). Sec-
ond, defendant asserts that the serious injury element of his kid-
napping charge was not separate from the fatal wound in the
murder. This contention is also meritless. Expert testimony at
trial showed that there were some thirty-nine stab wounds on the
victim's body along with several ligature abrasions. Any of these
injuries might satisfy the serious injury element of first degree
kidnapping. Certainly, this elevating element of first degree kid-
napping is not limited to a fatal injury. We, therefore, reject this
assignment of error.

[16] Defendant next argues that the prosecution violated his
fifth amendment right to remain silent at trial by commenting on
his failure to testify. Defendant’s contention is that by arguing to
the jury that the State's evidence is uncontradicted, the prosecu-
tor was indirectly commenting on defendant’s failure to testify in
this case. We disagree.

This Court has held in State v. Tilley, 292 N.C. 132, 232 S.E.
2d 433 (1977):
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The State may fairly draw the jury’s attention to the failure
of the defendant to produce exculpatory evidence or to con-
tradict the State's case. [W]hile the defendant’s failure to
testify is not the subject of comment or consideration, the
jury in weighing the credibility of the evidence offered by
the State may consider the fact that it is uncontradicted . . .
or unrebutted by evidence available to the defendant.

Tilley, 292 N.C. at 143, 132 S.E. 2d at 410 (citations omitted).

Here, the district attorney merely argued that no one had
contradicted the testimony of Blalock. The statement made by the
prosecutor that led to the objection by defendant was, “How
many defendant’s [sic] witnesses have you heard on this witness
stand to tell you and impeach any of the evidence that the State
of North Carolina has presented?” We agree with the trial court
that this statement was sufficiently innocuous so as not to serve
as a comment on defendant’s failure to testify.

[17] Next, defendant argues under this same assignment of error
that the trial court erred in allowing improper arguments by the
State to explain the State’s failure to examine defendant's car for
fingerprint evidence. Defendant had emphasized the fact that the
victim’s fingerprints were not found on defendant’s car. The pros-
ecutor merely argued that the car had been in defendant’s posses-
sion for some time after the crimes were committed and that
defendant had many opportunities to remove any fingerprints.
This testimony amounted to nothing more than an argument by
the prosecutor that the absence of the victim’s fingerprints was
not very probative of anything. Since the argument was sup-
ported by competent evidence, we find no error. See State wv.
Pinch, 306 N.C. 1, 292 S.E. 2d 203.

Defendant alleges that the trial court erred in its summary of
the evidence by stating that Larry Walker said he was beaten
two weeks before 10 February 1984, because the testimony of
Deputy Oakley was that Walker told him he was beaten “two to
three weeks” before. Defendant asserts this misstatement was
crucial, and therefore prejudicial, because Blalock was only
discharged from the Veteran's Hospital on 21 January 1984.
Defendant did not call this error to the attention of the trial
judge.
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The judge cautioned the jury in summarizing the evidence
that “[i}f your recollection of the evidence differs from mine or
the attorneys in their speeches to you, you are to rely solely on
your recollection of the evidence in your deliberations.” This in-
struction was repeated at the end of the trial judge’s summary of
the evidence. Under these circumstances we are convinced that
this characterization of the witness’ testimony had no impact on
the jury’s verdict. Thus, we reject this assignment of error.

[18] Over defendant’s objection, the trial court instructed the
jury on acting in concert as a permissible basis for finding defend-
ant guilty of first degree murder. Defendant contends that this
was an “abstract” theory not supported by any evidence. We find
an abundance of evidence in support of the instruction.

Under the principle of acting in concert, a person may be
found guilty of an offense if he is present at the scene of the
crime and the evidence is sufficient to show he is acting together
with another who does the acts necessary to constitute the crime
pursuant to a common plan or purpose to commit the crime. State
v. Miller, 315 N.C. 773, 340 S.E. 2d 290 (1986). The record of this
case shows numerous instances that support an acting in concert
theory.

Blalock, not defendant, located the whereabouts of the victim
on the evening of the murder. When Walker was in defendant’s
car, Blalock hit Walker in the face for denying that Walker had
reported the Coppridge incident to the police. While defendant
threatened Walker with his knife in the back seat of the car,
Blalock got the rope out of the trunk of the car so that defendant
could bind Walker. While forcing Walker into the woods, defend-
ant held the rope that bound Walker, and Blalock held Walker by
the seat of his trousers. Moreover, a forensic fiber analyst testi-
fied that fibers found on Blalock’s knife were consistent with the
fibers in the shirt sleeves of the shirt Walker was wearing when
he was murdered. The cumulative effect of this testimony clearly
shows that the acting in concert theory was properly given.

[19] Defendant also argues under this assignment of error, that
by allowing him to be sentenced to death for first degree murder
under the instruction given for acting in concert, the court has
violated the rule set forth in Enmund v. Florida, 458 U.S. 782, 73
L.Ed. 2d 1140 (1982). In Enmund, the United States Supreme
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Court, in construing the eighth amendment, held that before a
participant may be sentenced to death, he must have killed or at-
tempted to kill or intended or contemplated that life would be
taken. The United States Supreme Court later extended the rule
to include those participants in a murder who intended that a kill-
ing take place or that lethal force be used. Cabana v. Bullock, 474
U.S. 376, 88 L.Ed. 2d 704 (1986). Since all the evidence shows that
defendant, himself, struck the fatal blow to the victim, no En-
mund issue arises.

SENTENCING PHASE

[20] Both the State and defendant stipulated that defendant had
a prior felony conviction for the second degree kidnapping of de-
fendant’s former wife on 18 June 1980, which involved the threat
of violence to the person. Defendant was twenty years old at the
time of this offense and, upon a plea of guilty, he was sentenced
to serve from three to five years in prison. Defendant now chal-
lenges the refusal of the trial court to submit, upon his motion,
the statutory mitigating circumstance that defendant has no
significant history of prior criminal activity. See N.C.G.S. § 15A-
2000(£)(1) (1983).

We hold that it was prejudicial error for the trial court to re-
ject defendant’s motion to have submitted as a mitigating circum-
stance that defendant has no significant history of prior criminal
activity.

We recently held that N.C.G.S. § 15A-2000(b), requiring the
submission of mitigating and aggravating circumstances to the
jury, does not require a finding of no evidence of prior criminal
activity before this mitigating circumstance must be submitted
for the jury’'s consideration. State v. Lloyd, 321 N.C. 301, 364 S.E.
2d 316 (1988). In Lloyd, we said:

When evidence is presented in a capital case which may
support a statutory mitigating circumstance, the trial court is
mandated by the language in N.C.G.S. § 15A-2000(b) to sub-
mit that circumstance to the jury for its consideration. Once
the trial court determines that the jury could reasonably find
a mitigating eircumstance, the statute affords the trial court
no discretion in submitting the mitigating circumstance. . . .
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N.C.G.S. § 15A-2000(b) unequivocally sets forth the
legislature’s intent that in every case the jury be allowed to
consider all statutory aggravating and or mitigating cir-
cumstances which the jury might reasonably find supported
by the evidence. It is clear that the legislature did not intend
that the State or the defendant be allowed to limit in any
way the jury’s consideration of these statutorily established
aggravating and mitigating circumstances. Allowing jurors to
consider and weigh all of the statutory aggravating and miti-
gating circumstances which they reasonably might find sup-
ported by the evidence is the only way to ensure that juries
distinguish cases in which the death penalty may be imposed
from those in which it may not be imposed.

State v. Lloyd, 321 N.C. at 311-12, 364 S.E. 2d at 323-324.

As stated in Lloyd, the trial court is required to determine
whether a rational jury could conclude that defendant had no
significant history of prior criminal activity. If the trial court
makes such a determination, the mitigating circumstance must
then be submitted to the jury. Then, whether the evidence is suf-
ficient to constitute a signmificant history of criminal activity,
thereby precluding a finding of this factor, is for the jury to
decide. See State v. Gladden, 315 N.C. 398, 340 S.E. 2d 673 (1986);
State v. Noland, 312 N.C. 1, 320 S.E. 24 642 (1984).

Though defendant did not offer evidence supporting the sub-
mission of this mitigating circumstance, such evidence was in fact
present in the record. In this case, the record disclosed evidence,
offered by the State, that defendant had a prior felony conviction
for the second degree kidnapping of his wife, testimony that de-
fendant had stored illegal drugs in his shed, and evidence of his
complicity in the Coppridge farm theft. In State v. Stokes, 308
N.C. 634, 652, 304 S.E. 2d 184, 195-96 (1983), we said that “[e]ven
when a defendant offers no evidence to support the existence of a
mitigating circumstance, the mitigating circumstance must be
submitted when the State offers or elicits evidence from which
the jury could reasonably infer that the circumstance exists.” We
cannot say that the evidence disclosed by the record in this case
amounted to such a significant history of prior criminal activity
that no rational jury could find the existence of this mitigating
circumstance. See State v. Lloyd, 321 N.C. 301, 364 S.E. 2d 316;
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see also State v. Brown, 315 N.C. 40, 337 S.E. 2d 808 (1985), cert.
denied, 476 U.S. 1165, 90 L.Ed. 2d 733 (1986) (where this Court ap-
proved the submission of this mitigating circumstance to the jury,
over defendant’s objection, notwithstanding a record showing
eighteen felony convictions). We therefore hold that it was error
not to submit this mitigating circumstance to the jury.

We must now determine whether this error was prejudicial.
N.C.G.S. § 15A-1443, entitled “Existence and showing of preju-
dice,” provides:

(a) A defendant is prejudiced by errors relating to rights
arising other than under the Constitution of the United
States when there is a reasonable possibility that, had the er-
ror in question not been committed, a different result would
have been reached at the trial out of which the appeal arises.
The burden of showing such prejudice under this subsection
is upon the defendant. Prejudice also exists in any instance in
which it is deemed to exist as a matter of law or error is
deemed reversible per se.

(b) A violation of the defendant’s rights under the Constitu-
tion of the United States is prejudicial unless the appellate
court finds that it was harmless beyond a reasonable doubt.
The burden is upon the State to demonstrate, beyond a rea-
sonable doubt, that the error was harmless.

N.C.G.S. § 15A-1443 (1983).

[21] The rights guaranteed by N.C.G.S. § 15A-2000 are anchored
in the eighth amendment prohibition against cruel and unusual
punishment in that the statute “requires consideration of the
character and record of the individual offender and the cir-
cumstances of the particular offense as a constitutionally in-
dispensable part of the process of inflicting the penalty of death.”
Woodson v. North Carolina, 428 U.S. 280, 304, 49 L.Ed. 2d 944,
961 (1976). Moreover, the General Assembly, in its wisdom, has
determined that certain circumstances, as a matter of law, have
mitigating value and has expressly provided by statute for their
submission to the jury under appropriate circumstances. The
legislature having so provided, if the jury is not permitted to con-
sider a mitigating circumstance supported by the evidence by
having it submitted, a defendant’s due process rights are im-
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plicated. See Lockett v. Ohio, 438 U.S. 586, 57 L.Ed. 2d 973 (1978).
Since the failure to submit the statutory mitigating circumstance
in the instant case has federal constitutional underpinnings, the
standard for determining prejudice is N.C.G.S. § 15A-1443(b) rath-
er than § 15A-1443(a).

N.C.G.S. § 15A-1443(b) provides the applicable standard for
determining whether a violation of a defendant’s rights under the
United States Constitution is prejudicial so as to require correc-
tive action by an appellate court. Such a violation is prejudicial
“unless the appellate court finds that it was harmless beyond a
reasonable doubt,” and the burden is upon the State to so prove.
N.C.G.S. § 15A-1443(b); see also State v. Edwards, 315 N.C. 304,
337 S.E. 2d 508 (1985); State v. Pinch, 306 N.C. 1, 292 S.E. 2d 203,
cert. demied, 459 U.S. 1189, 74 L.Ed. 2d 1031 (1982); State wv.
Maher, 305 N.C. 544, 290 S.E. 2d 694 (1982).

[22] Our decision today reaffirms this Court’s position taken in
Pinch, that the applicable standard to determine prejudice in
situations where the trial court has failed to submit a statutory
mitigating circumstance supported by the evidence is whether the
error is harmless beyond a reasonable doubt under N.C.G.S.
§ 15A-1443(b). In Pirnck, however, this Court proceeded to an-
nounce a three-prong test which could be read to be at odds with
this standard.’ Since that three-prong test shifts the burden im-
properly from the State to the defendant, it will no longer be
used by this Court in determining the existence of prejudice
under the constitutional standard.

[23] Applying N.C.G.S. § 15A-1443(b) to the case sub judice, we
must determine whether the State has carried its burden of prov-
ing that the error was harmless beyond a reasonable doubt. We of

2. We said in Pinch:

a defendant demonstrates reversible error in the trial court’s omission or re-
striction of a statutory or timely requested mitigating circumstance in a capi-
tal case only if he affirmatively establishes three things: (1) that the particular
factor was one which the jury could have reasonably deemed to have mitigat-
ing value (this is presumed to be so when the factor is listed in G.S.
15A-2000(f); (2) that there was sufficient evidence of the existence of the factor;
and (3) that, considering the case as a whole, the exclusion of the factor from
the jury’s consideration resulted in ascertainable prejudice to the defendant.

State v. Pinch, 306 N.C. 1, 27, 292 S.E. 2d 203, 223-24 (emphasis added).
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course have no way of knowing whether the failure to submit this
statutory mitigating circumstance to the jury may have tipped
the scales in favor of the jury determination that the aggravating
circumstances were sufficiently substantial to call for the imposi-
tion of the death penalty. This is especially true here since the
jury found no mitigating circumstances. “We have also recognized
that common sense, fundamental fairness, and judicial economy
require that any reasonable doubt regarding the submission of a
statutory or requested mitigating factor be resolved in favor of
the defendant.” State v. Brown, 315 N.C. 40, 62, 337 S.E. 2d 808,
825, citing State v. Pinch, 306 N.C. 1, 292 S.E. 2d 203.

The record shows that the jury was aware of the prior crimi-
nal activity of defendant, yet the jury was not allowed to consider
the quality of this activity in its deliberations because this
statutory mitigating circumstance was not submitted. We cannot
state that had this mitigating circumstance been submitted to the
jury, the jury would not have found its existence. See State v.
Brown, 315 N.C. 40, 337 S.E. 2d 808. We have emphasized that the
deliberative process of the jury envisioned in N.C.G.S. § 15A-2000
is not a mere counting process and that nuances of character and
circumstance cannot be weighed in a precise mathematical for-
mula. State v. Goodman, 298 N.C. 1, 257 S.E. 2d 569 (1979). Conse-
quently, we cannot state affirmatively that had this one
mitigating circumstance been found and balanced against the four
aggravating circumstances, the jury would still have returned a
sentence of death. We therefore are unable to say that the failure
to submit this mitigating circumstance was harmless beyond a
reasonable doubt.

For all the reasons discussed above, we find no prejudicial er-
ror in the trial or sentencing of defendant for kidnapping nor do
we find prejudicial error in the guilt-innocence phase of defend-
ant’s trial for murder; however, we vacate defendant’s sentence of
death and remand to the trial court for a new sentencing hearing.

84CRS4559 — Kidnapping — no error.

84CRS839 —Murder —no error in guilt phase; death sentence
vacated and remanded for new sentencing hearing.
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Justice MARTIN concurring.

Although I concur in the well-reasoned majority opinion, it is
appropriate to discuss the meaning of “significant” as used in
N.C.G.S. § 15A-2000(f)1). The majority opinion emphasizes “signif-
icant” without any explanation. “Significant” means “having or
likely to have influence or effect.” Rutledge v. Tultex Corp., 308
N.C. 85, 101, 301 S.E. 2d 359, 370 (1983). Here, “significant” means
that the activity is likely to have influence or effect upon the
determination by the jury of its recommended sentence.

Why did the legislature restrict the prior criminal activity to
“significant” activity? Simply answered, the legislature could en-
vision cases in which a defendant had a history of criminal activi-
ty but it was of such a nature that it would not be likely to
influence or affect the jury’s decision of whether to recommend a
life or death sentence. In other words, the prior criminal activity
could be found by the jury to be completely irrelevant to the
issue of sentencing. The prior activity of the defendant could be
found by the jury to be completely unworthy of consideration in
arriving at its decision. There could be evidence of prior eriminal
activity in one case that would have no influence or effect on the
jury’s verdict, which, in another case, could be the pivotal
evidence.

Although the requested mitigating circumstance depended
upon evidence that the jury ultimately found supported an aggra-
vating circumstance, had the mitigating circumstance been pre-
sented to the jury it could have found that the criminal activity
described by such evidence was not significant to its decision.
Arguably, the submission of the mitigating circumstance could
have affected the jury’s finding with respect to the aggravating
circumstance. Any aspect of defendant’s character, record, or
other circumstance, supported by evidence by either defendant or
the state, or both, should be considered by the jury. State v. Ir-
win, 304 N.C. 93, 282 S.E. 2d 439 (1981).

Justice MEYER dissenting.

I dissent from the majority’s holding that defendant is enti-
tled to a new sentencing hearing in the murder case for error in
failing to submit the mitigating circumstance of “no significant
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history of prior criminal activity.” I am of the opinion, first, that
the trial judge did not err in refusing to submit that mitigating
circumstance and, second, that even if the judge erred in refusing
to submit it, such error was harmless.

I

First, I believe that the trial judge acted properly in refusing
to submit the mitigating circumstance in question. At a capital
sentencing hearing, it is the duty of the defendant to present
evidence of any circumstances in mitigation of sentence. Our
analysis in State v. Hutchins is particularly instructive for the
case at bar. There, we stated as follows:

The State does not have the burden of proof that in a given
capital case no mitigating circumstances exist. It is the
responsibility of the defendant to go forward with evidence
that tends to show the existence of a given mitigating cir-
cumstance and to prove its existence to the satisfaction of
the jury.

Hutchins, 303 N.C. 321, 355-56, 279 S.E. 2d 788, 809 (1981) (citation
omitted), cert. denied, 464 U.S. 1065, 79 L.Ed. 2d 207 (1984).

The trial court must include on the written list of statutory
mitigating circumstances submitted to the jury any enumerated
circumstance if it is supported by the evidence. The trial court is
not required to instruct upon a statutory mitigating circumstance
unless defendant, who has the burden of persuasion, brings for-
ward sufficient evidence of the existence of the specified cir-
cumstance. State v. Hutchins, 303 N.C. 321, 355-56, 279 S.E. 2d
788, 809. See also State v. Taylor, 304 N.C. 249, 277, 283 S.E. 2d
761, 779 (1981), cert. denied, 463 U.S. 1213, 77 L.Ed. 2d 1398 (1983).
As we said in Taylor, “If the defendant does not offer any
evidence to show the existence of a mitigating circumstance, it is
clear a fortiori that he does not carry this burden, and thus is not
entitled to an instruction on a mitigating circumstance.” Taylor,
304 N.C. at 277, 283 S.E. 2d at 779.

In the case at bar, defendant Wilson simply presented no
evidence that he had no significant history of prior criminal ac-
tivity. Instead, he relied entirely on the evidence the State had
offered to prove the statutory aggravating factor that defendant
had been convicted of a felony involving the threat of violence.
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Not only did the defendant in this case not present any personal
testimony that he had no other convictions, not one of the wit-
nesses for the defendant or for the State testified that defendant
had no other convictions or that defendant had not been involved
in any other criminal activities. There was never any attempt by
the defendant or the State to disclose the defendant’s entire
criminal record or lack thereof. There was no evidence offered as
to the number or type of defendant’s convictions, except for the
single conviction of second-degree kidnapping.

The evidence concerning this single conviction of second-
degree kidnapping came into the case when the State established
one of the aggravating factors which was submitted to and found
by the jury, to wit, that defendant had previously been convicted
of a felony involving the threat of violence to the person. In order
to prove this aggravating factor, the State simply put on one con-
viction—that of the second-degree kidnapping. The defendant, ap-
parently in order to forestall the State from presenting additional
evidence concerning the nature of this kidnapping, stipulated that
the prior kidnapping was a felony involving the threat of violence
to the person. The stipulation was to the effect that the defend-
ant had been so convicted, that there was a threat of violence em-
ployed, and that defendant had received a sentence of three to
five years. There was no stipulation that defendant had only one
prior felony conviction and no evidence offered by either the de-
fendant or the State to that effect.

In addition, there was evidence in the record of the defend-
ant's theft of property from a farm and of defendant’s concealing
drugs in a shed. Indeed, when the defendant requested the in-
struction concerning his lack of any significant history of prior
criminal activity, the State argued to the trial judge that there
had been no attempt by either party to establish any record of
the existence or nonexistence of the defendant’s eriminal record.
The State thus had no opportunity to develop defendant’s record
concerning other felonies, misdemeanors, or criminal activity.
There is simply no evidence in the record before us from either
defendant or the State that defendant’s conviction of second-
degree kidnapping is the only felony conviction on his record, or
that he has been convicted of no other crimes of any degree of
seriousness, or that defendant was guilty of no other criminal ac-
tivity. The only evidence of other “criminal activity” was that de-
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fendant was deeply involved with his brother and others in the
theft of major farm equipment from the Coppridge Farm and that
defendant stored drugs in a shed.

That defendant made no attempt to introduce evidence that
he had not been convicted of any other crime or committed any
other criminal activity is not at all surprising. By not attempting
to establish this mitigating circumstance, the defendant effective-
ly prohibited the State from establishing defendant’s history of
convictions and criminal activities. Had the defendant offered
evidence of the requested mitigating circumstance, the State
could, of course, have offered evidence in rebuttal. In the case at
bar, it was particularly important to the defendant to foreclose
the prosecution from presenting any available evidence which
might have established his involvement in what was obviously an
ongoing theft ring.

I find it exceedingly strange that the very evidence which
was adequate to support the aggravating factor that defendant
had been convicted of a felony involving a threat of violence,
which was submitted and found by the jury, is now characterized
by the majority as possibly not a “significant” history. The
seriousness of the felony of which defendant had previously been
convicted, which was stipulated by him to have involved the
threat of violence to the person, was such that it was submitted,
as required by statute, as an aggravating factor which could be
used to support the imposition of the death penalty. No rational
jury could reasonably infer from the commission of this serious
felony of violence, so recent in time to this murder, that defend-
ant did not have a significant history of prior criminal activity. I
am satisfied to a certainty that the court did not err in failing to
submit the requested mitigating circumstance of “no significant
history of prior criminal activity.”

II

Second, even if I agreed with the majority that the trial
judge erred in failing to submit to the jury the mitigating cir-
cumstance in question, I believe that the error was harmless. I do
not now address the question of whether the majority has em-
ployed the proper test for prejudice. Here, the error was harm-
less whether it is analyzed under N.C.G.S. § 15A-1443(a) or (b).
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The majority’s conclusion that this “error” cannot be said to
be harmless is especially surprising in view of the facts in this
case. The defendant kidnapped the victim, accused him of “snitch-
ing” on the defendant, took him to a remote area, choked him,
threatened him with a knife for a long period of time, struck him
in the face, tied a rope around his neck, hit him in the head with a
tree limb, stabbed him as he pled with him, beat him, garroted
him, stabbed him numerous times, covered his body, and bragged
that “the son of a bitch won’t talk any more. I cut his throat.”
The victim here was strangled and stabbed to death. His body
had thirty-nine stab wounds, thirty-one of which were in the back.
There were additionally three defensive-type incised wounds on
his arm and hand. In addition to abrasions from the rope on his
neck, there were stab wounds on the left and right sides of his
neck, as well as in the back of his neck. There were lacerations on
his chin, right forehead, right ear, and hand. Both sides of his
lower jaw were fractured, as was a finger on his right hand.
There were blunt force injuries and contusions, abrasions, and
bruises to his head, face, neck, arms, and legs, and there was
hemorrhaging in the brain.

The jury found no mitigating circumstances although six of
them, including the statutory mitigating circumstance of defend-
ant’s age at the time of the crime, were submitted for the jury’s
consideration. Among those submitted to the jury and which the
jury refused to find were that “[p]rior to June 18, 1980, Michael
Ray Wilson had no prior history of assaultive behavior” and
“la]lny other circumstance or circumstances arising from the evi-
dence which you the jury deem to have mitigating value.” On the
other hand, four aggravating factors were submitted to the jury,
and the jury found all four of them to exist. These included that
the defendant had been previously convicted of a felony involving
the threat of violence to the person and that the defendant com-
mitted the murder while engaged in the commission of a kidnap-
ping. The other two aggravating factors found by the jury were
that the murder was committed to disrupt or hinder the enforce-
ment of the laws and that the murder was especially heinous,
atrocious, or cruel. The jury further unanimously found beyond a
reasonable doubt that the aggravating factors were sufficiently
substantial to call for the imposition of the death penalty. It is
particularly significant that the jury was instructed that it could
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evaluate any other circumstance or circumstances arising from
the evidence which it deemed to have mitigating value. It found
none.

It simply defies reason that the jury, having found the aggra-
vating factor that defendant had committed a prior felony involv-
ing the use of violence (for which defendant was sentenced to
three to five years in prison), would then turn around and find,
upon the very same evidence, that he had no significant history of
prior criminal activity.

The amount of psychological and physical torture present in
this case, the atrocious nature of the killing, and the jury’s find-
ing of the aggravating factors and its failure to find any of the
mitigating circumstances submitted convince me that even if it
was error to fail to submit the requested factor of no significant
history of criminal activity, and it was not, it was harmless be-
yond a reasonable doubt.

I vote no error in the sentencing phase as well as the guilt-
innocence phase.

STATE OF NORTH CAROLINA v. TERRY WAYNE WEEKS

No. T77A85
(Filed 5 May 1988)

1. Jury § 6~ murder prosecution—individual voir dire denied—no error
The trial court did not abuse its discretion in a murder prosecution by de-
nying defendant’s motion for individual votr dire and sequestration of potential
jurors, and the Supreme Court declined defendant’s invitation to adopt the
rule that judges in criminal cases should always exercise their discretion in
favor of selecting jurors one at a time with jurors being sequestered, unless
there is some reason for not doing so. N.C.G.S. § 156A-1214(j).

2. Jury § 6.3; Criminal Law § 5— voir dire—prosecution’s comment on in-
sanity —objection not sustained —no expression of opinion
The trial judge in a murder prosecution did not impermissibly express an
opinion by failing to sustain defendant’s objection to a comment by the prose-
cutor during voir dire questioning of jurors which, defendant contended, was a
statement that a plea of insanity was an attempt by defendant to escape the
consequences of unlawful conduct. A contextual reading of the comment in-
dicates that the district attorney was simply telling the panel that the burden
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of proof on insanity rests with defendant; furthermore, there was no imper-
missible expression of opinion by the court. N.C.G.S. § 15A-1222.

3. Jury § 5— murder— juror excused for cause —admonished in presence of other
jurors—no error

There was no error in a murder prosecution where the judge excused a
prospective juror for cause, then admonished her in the presence of other pro-
spective jurors for taking a position against the death penalty based solely
upon her apparent desire to avoid having to serve upon the jury.

4. Jury § 6.3— voir dire—pregnant juror —questions as to medical condition not
allowed
There was no prejudice in a murder prosecution from the trial court'’s
refusal to allow defendant to examine a pregnant potential juror about her
medical condition, forcing defendant to use a peremptory challenge, where de-
fendant did not exhaust all of his peremptory challenges.

5. Jury § 7.11— murder—juror excused for cause for opposition to death
penalty —no error

The trial court in a murder prosecution did not err by excusing for cause
a juror whose answers, in context, showed that she could not under any cir-
cumstances vote to impose the death penalty against anyone.

6. Jury § 7.11; Constitutional Law § 63— murder —death qualified jury—no er-
ror
The trial court did not err in a murder prosecution by permitting the
district attorney to death qualify the jury.

7. Jury § 6.4— murder—defendant’s questions as to death penalty beliefs—ex-
cluded —no error
The trial court did not abuse its discretion in a murder prosecution by not
permitting prospective jurors to answer defendant’s questions as to whether
they believed the death penalty was imposed too often or whether it should be
imposed for crimes other than murder.

8. Criminal Law § 5.1 — murder —insanity raised —pretrial order for psychiatric
examination — objection waived by introduction of testimony
In a prosecution for first degree murder where defendant raised insanity,
the defendant waived any right to object to the trial court’s order to undergo
a psychiatric examination to determine his mental state at the time of the
crimes where defendant called the psychiatrist to testify on his own behalf and
tendered him as an expert witness.

9. Criminal Law § 50.2— murder —lay testimony concerning defendant’s relation-
ship with parents excluded —no prejudice
The defendant in a murder prosecution was not prejudiced by the court’s
refusal to allow lay testimony concerning his relationship with his parents dur-
ing early childhood where defendant presented the same evidence through his
expert witnesses.
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10. Homicide § 15.4— expert testimony—defendant’s state of mind at time of
homicides

The trial court did not err in a first degree murder prosecution in which
malice was an issue by not permitting defendant’s experts to testify that at
the time of the killings, defendant did not act in a cool state of mind, that he
was acting under a suddenly aroused violent passion, that he did not act with
deliberation, and that his ability to conform his behavior to the requirements
of the law was impaired. The trial court admitted a substantial portion of the
proffered expert testimony related to defendant’s mental condition at the time
of the homicides; the excluded testimony embraced precise legal terms, defini-
tions of which are not readily apparent to medical experts; and having the ex-
perts testify as requested would have confused rather than helped the jury.

11. Criminal Law § 77.2— oral statement by defendant — subsequent written state-
ment —excluded —no error

The trial court in a murder prosecution did not err by excluding a written
statement by defendant where defendant made oral statements to an officer,
an SBI agent asked defendant to write out a statement later that afternoon,
the agent left town for a few hours, defendant told him on his return that he
had given the statement to his lawyer, the State introduced the oral
statements, and defendant attempted to introduce the written statement as a
part of the whole confession. The written statement was not made at the same
time as the oral statements and the State did not open the door.

12. Criminal Law § 87.4— redirect examination—evidence excluded —no error

The trial court did not err in a prosecution for first degree murder by sus-
taining the State’s objections to defendant’s redirect questions concerning
whether a psychiatrist's diagnosis of defendant’s mental condition was substan-
tially the same as an Air Force diagnosis. Defendant’s Air Force medical rec-
ords were not discussed either on direct or on cross-examination of the
witness, so that no clarification of testimony was needed, and the testimony
that defendant attempted to elicit was substantially the same testimony that
was previously admitted through another expert witness.

13. Criminal Law § 73— hearsay — victim’s state of mind —excluded —no prejudi-
cial error

The trial court did not err in a murder prosecution by refusing to admit
evidence of the mental status of the victim under N.C.G.S. § 8C-1, Rule 803(3)
where the very same testimony was elicited from various witnesses
throughout the trial. N.C.G.S. § 15A-1443(a).

14. Constitutional Law § 30— defendant’s statements —not disclosed within statu-
tory time frame— admissible

The trial court did not err in a murder prosecution by admitting
statements made by defendant where, although certain statements were not
disclosed within a time frame provided by N.C.G.S. § 15A-903(a)(2) (1983), they
were disclosed within a reasonable time of the State’s learning of the state-
ments, and defendant was given a synopsis of other oral statements.
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15. Homicide § 30.2— first degree murder—failure to submit manslaughter-—no
error
The trial court did not err in a murder prosecution by failing to submit
the possible verdict of voluntary manslaughter where neither the State's
evidence nor the evidence offered by defendant supports defendant’s asser-
tions that the killings were done in a heat of passion provoked by the victims;
the State’s evidence tended to show an intentional killing with a deadly
weapon, thereby raising the presumption of malice; while defendant did pre-
sent some evidence that his parents were concerned about an excessive phone
bill, there was no evidence of any confrontation on the night of the killings or
that the killings were provoked by either victim; and, although a gun other
than the murder weapon was found on the floor of defendant's father’s bed-
room, there was no evidence tending to show that either of the victims was
the aggressor and had confronted defendant with the gun prior to the killings.

16. Homicide § 25.1 — double murder —felony murder submitted to jury —no error

The trial court did not err by submitting to the jury the possible verdict
of guilty of first degree murder of his stepmother under the felony murder
rule where the underlying felony was the murder of his father. N.C.G.S.
§ 14-17.

17. Criminal Law § 112.6 — insanity —burden of proof—failure to define satisfac-
tion —no error

The trial court did not err in a murder prosecution by instructing the jury
that defendant must prove insanity to the jury's satisfaction without defining
satisfaction.

18. Criminal Law § 135.4— double murder —felony murder — judgment on underly-
ing murder arrested

Judgment on defendant’s conviction for the second degree murder of his
father was arrested where defendant was also found guilty of the felony
murder of his stepmother, using his father’s murder as the underlying felony.

APPEAL by defendant from judgment imposing two sentences
of life imprisonment entered by Brown, J., at the 18 September
1985 Criminal Session of Superior Court, WAYNE County, upon
jury verdicts of first degree murder and of second degree mur-
der. Heard in the Supreme Court 15 October 1987.

Lacy H. Thornburg, Attorney General by Ralf F. Haskell,
Special Deputy Attorney General, for the State.

R. Michael Bruce, for defendant-appellant.

FRYE, Justice.

Defendant brings forward nineteen assignments of error, sev-
en of which involve court rulings concerning jury wvotr dire. De-
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fendant contends also that the trial court violated his right to due
process when it ordered him to submit to a second psychiatric
evaluation. He next assigns error to six evidentiary rulings made
during the trial. Defendant contends also that the trial court
erred by refusing to permit the jury to consider possible verdicts
of voluntary manslaughter. Next, he argues that the trial court
erred in submitting the possible verdict of first degree murder
under the felony murder rule. Defendant then argues that the
jury instructions concerning his insanity defense were erroneous.

Defendant’s eighteenth and nineteenth assignments of error
relate to the sentencing phase. First, he contends that the evi-
dence does not support the trial court’s finding of the aggravating
factor that the murder of defendant’s father was especially hei-
nous, atrocious or cruel. Defendant then argues that the court
erred in imposing judgment on him for the second degree murder
of Jerry Weeks, because this felony was used as the underlying
felony for the conviction of defendant for the first degree murder
of Peggy Weeks. In this final assignment of error we agree with
defendant. This makes it unnecessary to consider his contention
regarding the aggravating factor and we express no opinion
thereon. Otherwise, we hold that defendant received a fair trial
free of prejudicial error.

Defendant was charged with first degree murder, N.C.G.S.
§ 14-17, of his father, Jerry Weeks, and with first degree murder
of his stepmother, Peggy Price Weeks. The jury found defendant
guilty of the second degree murder of Jerry Weeks. The jury also
found defendant guilty of the first degree murder of Peggy
Weeks, specifically finding him guilty under the felony murder
rule, but making no finding as to whether he was also guilty on
the basis of malice, premeditation, and deliberation.

The court ruled there was no evidence of aggravating circum-
stances with respect to the conviction of defendant for the first
degree murder of Peggy Weeks and sentenced him to the manda-
tory term of life imprisonment. The court found that the second
degree murder of Jerry Weeks was especially heinous, atrocious,
or cruel and sentenced defendant to life imprisonment, said
sentence to begin at the expiration of the life sentence imposed
on the first degree murder conviction. Defendant appealed as of
right to this Court. N.C.G.S. § 7A-27(a) (1986).
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The evidence at trial was essentially uncontradicted. It estab-
lished that defendant was the son of Jerry Weeks and the stepson
of Peggy Price Weeks. On 17 February 1985, a fire was discov-
ered in the dwelling of the victims by William Weeks, brother of
the deceased Jerry Weeks. Peggy Weeks was found outside the
dwelling and firemen discovered the body of Jerry Weeks inside.
Peggy Weeks died before medical assistance arrived. The evi-
dence showed that the fire had been intentionally set and that
both victims died from multiple gunshot wounds. A handgun that
was subsequently identified as having been in the possession of
defendant was found in a ditch near the dwelling. It was deter-
mined that this handgun was the weapon used to kill the victims.
The evidence showed that defendant made inculpatory statements
and was arrested on the morning of the offenses. The defendant
entered pleas of not guilty and not guilty by reason of insanity to
two counts of first degree murder. Other evidence pertinent to
this appeal is set forth during the discussion of defendant’s as-
signments of error.

[1] Defendant assigns error to seven rulings made by the trial
court during jury voir dire. First, he contends that the trial court
erred in denying his motion for individual voir dire and sequestra-
tion of prospective jurors. Defendant argues that because of his
insanity defense the voir dire required asking prospective jurors
sensitive and potentially embarrassing questions exploring possi-
ble areas of bias or prejudice with respect to their experiences
with mental illness.

Upon a showing of good cause, a trial judge, in a capital case,
may permit individual juror selection and sequestration of jurors
before and after selection. N.C.G.S. § 15A-1214(j) (1983). Whether
to grant sequestration and individual woir dire of prospective
jurors rests in the sound discretion of the trial court and its rul-
ing will not be disturbed absent a showing of abuse of discretion.
State v. Brown, 315 N.C. 40, 337 S.E. 2d 808 (1985). To reverse a
decision of the trial court defendant must show that the “ruling
was so arbitrary that it could not have been the result of a rea-
soned decision.” State v. Barts, 316 N.C. 666, 679, 343 S.E. 2d 828,
839 (1986).

Defendant concedes that he cannot show an abuse of judicial
discretion, but instead asks this Court to adopt the rule that the
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judge in a criminal case should always exercise his discretion in
favor of selection of the jurors one at a time with jurors being se-
questered unless there is some reason, such as a lack of physical
facilities, for not doing so. We decline defendant’s invitation to so
drastically redefine our prior holdings interpreting this statute
since to do so would constitute an unwarranted judicial revision
of N.C.G.S. § 15A-1214(j).

[2] Defendant next assigns as error the trial court’s failure to
sustain defendant’s objection to a comment made by the prosecu-
tor during voir dire questioning of a juror in which defendant con-
tends the prosecutor stated that a plea of insanity is an attempt
by defendant to escape the consequences of his unlawful conduct.
Defendant argues that by failing to sustain his objection, the trial
court impermissibly indicated approval of the prosecutor’s prop-
osition, thus violating N.C.G.S. § 15A-1222.

An accused who is legally insane at the time he commits a
criminal act is exempt from criminal responsibility for the act
committed. State v. Swink, 229 N.C. 123, 47 S.E. 2d 852 (1948). In
the presence of the jury, a trial judge is precluded from express-
ing an opinion “on any question of fact to be decided by the jury.”
N.C.G.S. § 15A-1222 (1983). However, a trial court generally is not
impermissibly expressing an opinion when it makes ordinary rul-
ings during the course of the trial. State v. Welch, 65 N.C. App.
390, 308 S.E. 2d 910 (1983). Also, an alleged improper statement
will not be reviewed in isolation, but will be considered in light of
the circumstances in which it was made. State v. Howard, 320
N.C. 718, 360 S.E. 2d 790 (1987). Furthermore, defendant must
show that he was prejudiced by a judge's remark. Id.

During wvoir dire examination of a prospective juror, the
following occurred:

Q: Now, generally in a criminal case, the burden of proof, all
the burdens of proof are on the State. It means that we have
got to prove everything in the case. It just so happens in this
case the young man set up what is called commonly a defense
of insanity; do you understand that?

A: Yes.

Q: And that means that he was not of sufficient mind to com-
mit the criminal offense and the law says in that regard he
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has the burden to prove that to your satisfaction; do you
understand that?

A: Yes, I do.

Q: We have the burden to prove the conduct was unlawful
and if he wants to escape the consequences, he has the
burden to prove that he didn’'t have the mind sufficient to
commit the conduct; do you understand that?

Mr. Bruce: Objection.
Trial Judge: Objection is overruled.

While not technically correct, a contextual reading of the
district attorney’s challenged comment suggests that he was
simply telling the panel that the burden of proof as to the affirma-
tive defense of insanity rests with defendant. In any event we do
not find any impermissible expression of opinion by the trial
court and defendant has failed to show any prejudice.

[3] In his third assignment of error relating to voir dire, defend-
ant argues that the trial court improperly admonished a prospec-
tive juror after excusing her for cause. Defendant argues that
this admonition, conducted in the presence of other prospective
jurors, effectively prevented them from giving honest responses,
out of fear of incurring the wrath of the trial court.

During voir dire, prospective juror Campbell, in responding
to questions posed by the prosecutor, the trial court, and by
defense counsel, gave conflicting and confusing answers to ques-
tions relating to her ability to be impartial, and to her belief in
the death penalty. After excusing Campbell for cause, the trial
court admonished her for taking a position against the death
penalty based solely upon her apparent desire to avoid having to
serve on the jury.

Defendant contends that this admonition by the trial court
was improper, arguing that it inhibited other prospective jurors
from being candid in their responses. We disagree. It is not im-
proper for a judge to admonish a prospective juror for taking a
position solely for the purpose of being excused from jury duty.
First, a trial court has a duty to ensure that a competent, fair,
and impartial jury is empanelled. State v. Atkinson, 275 N.C. 288,
167 S.E. 2d 241 (1969), death sentence vacated, 403 U.S. 948, 29
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L.Ed. 2d 851 (1971). Second, jury service is a public duty from
which a qualified citizen can be excused *‘only for reasons of com-
pelling personal hardship or because requiring service would be
contrary to the public welfare, health, or safety.” N.C.G.S. § 9-6(a)
(1986).

Our review of the trial judge's statements reveals no im-
propriety. It is obvious that this juror was changing her answers
in an attempt to avoid jury service. Furthermore, we find nothing
in the trial judge’s statements that would induce any prospective
juror to give less than candid responses. On the contrary, if the
admonition conveyed any message to the other prospective jurors
it would be for them to be honest in their responses. Defendant’s
assignment of error is rejected.

[4] Defendant next assigns as error the trial court’s refusal to
allow defendant to examine a pregnant juror about her medical
condition, after the trial court refused to excuse this juror for
cause. Defendant argues that he was forced to utilize a peremp-
tory challenge to excuse this juror in order to prevent defendant
from being tried by a juror who might not give her full attention
to defendant’s case, or who might not be able to complete the
trial.

The law is well-settled in this jurisdiction that when a de-
fendant has failed to exhaust all of his peremptory challenges he
has suffered no prejudice in having to use a peremptory challenge
to excuse a juror whom the trial court has refused to excuse for
cause. State v. Avery, 315 N.C. 1, 337 S.E. 2d 786 (1985). Defend-
ant did not exhaust all his peremptory challenges; therefore he
has failed to show any prejudice entitling him to a new trial.

[5] In his next assignment of error defendant contends that the
trial court erroneously excused for cause prospective juror Sin-
gleton. Defendant argues that the statements made by this pro-
spective juror, while revealing a reluctance on her part to vote
for the death penalty, do not show that she would be unable to
follow the law of North Carolina.

The proper standard for determining whether a prospective
juror may be excused for cause was first espoused in Wither-
spoon v. Illinots, 391 U.S. 510, 20 L.Ed. 2d 776 (1968), in which the
Supreme Court held that prospective jurors could not be excused
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for cause simply because they voiced objections to capital punish-
ment. However, the Court went on to say that prospective jurors
could be excused for cause if they express an unmistakable com-
mitment to automatically vote against the death penalty, regard-
less of the facts and circumstances which might be presented, or
if they clearly indicate that their attitudes against the death
penalty would prevent them from making an impartial decision as
to the defendant’s guilt. In Wainwright v. Witt, 469 U.S. 412, 83
L.Ed. 2d 841 (1985), the Supreme Court clarified Witherspoon and
held that the proper standard for determining whether a prospec-
tive juror may be excused for cause due to views concerning the
death penalty “is whether the juror’s views would ‘prevent or
substantially impair the performance of his duties as a juror in ac-
cordance with his instructions and his oath.’” Id., 469 U.S. at 424,
83 L.Ed. 2d at 851-52. This standard is consistent with that set
forth in N.C.G.S. §§ 15A-1212(89). See State v. Reese, 319 N.C.
110, 353 S.E. 2d 352 (1987).

A contextual reading of prospective juror Singleton’s
responses on voir dire shows that she could not, under any cir-
cumstances, vote to impose the death sentence against anyone.
Therefore, the trial court did not err in excusing this prospective
juror for cause.

[6] Next, defendant argues that the trial court erred in permit-
ting the prosecutor to death qualify the jury, contending that the
death qualified jury deprived him of his right to a fair and impar-
tial trial. As defendant concedes, this Court has consistently
rejected arguments that the current jury selection process is
unconstitutional. State v. Avery, 315 N.C. 1, 337 S.E. 2d 786. De-
fendant has presented no new arguments that would merit recon-
sideration of this question. This assignment of error is rejected.

[71 In his final assignment of error relating to jury woir dire,
defendant argues that the trial court erred in refusing to allow
defendant to examine prospective jurors as to their beliefs on
capital punishment. Defendant contends that this prevented him
from making an intelligent exercise of his peremptory challenges,
a right granted by N.C.G.S. § 15A-1214(c).

It is well established that both the defendant and the State
have the right to question prospective jurors as to their views
concerning capital punishment in order to ensure a fair and im-



162 IN THE SUPREME COURT [322

State v. Weeks

partial verdict. State v. Wilson, 313 N.C. 516, 320 S.E. 2d 450;
N.C.G.S. § 15A-1214(c) (1983). However, this right is not unbridled,
State v. Wilson, 313 N.C. 516, 320 S.E. 2d 450, and the manner
and extent of the inquiry is left in the discretion of the trial
court, and these rulings will not be disturbed absent a showing of
abuse of discretion. State v. Adcock, 310 N.C. 1, 310 S.E. 24 587
(1984).

Here, defendant sought to inquire as to whether prospective
jurors believed that the death penalty was imposed too often or
whether it should be imposed for crimes other than first degree
murder. These questions are in the legislative or policy arena
rather than relevant questions for the jury as a fact finder.
Therefore, we find no abuse of discretion on the part of the trial
judge in not permitting prospective jurors to answer these ques-
tions.

[8] Defendant next contends he was denied his fundamental
right to due process when the trial court ordered him to undergo
a psychiatric examination to determine his mental state at the
time of the homicides. Defendant argues that a trial court has no
authority to issue such an order. Alternatively, defendant con-
tends that if a trial court does have such authority, the manner in
which the order was entered in this case failed to give him ade-
quate notice and was based on an inadequate evidentiary hearing.

After defendant was arrested he was evaluated at Dorothea
Dix Hospital, at the request of his counsel, for the purpose of
determining his competency to proceed to trial. At this point in
the proceedings defendant had pleaded not guilty to the crimes
charged. Subsequently, defendant filed notice of Defense of In-
sanity, N.C.G.S. § 15A-959, indicating his intent to rely on this
defense and to introduce expert testimony on the issue of
whether he had the requisite mental state to commit the offenses
charged. The State then moved the trial court to order that
defendant be transported to Dorothea Dix Hospital for evaluation
on the question of his mental status at the time of the alleged of-
fenses. After a hearing on the State’s motion, the trial court
granted the State's request over defendant’s objection. Defendant
assigns error to the entering of this order.

While defendant was examined by a psychiatrist pursuant to
a court order made at the request of the State, the defendant, not
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the State, called the psychiatrist to testify on his behalf. Further,
defendant tendered the psychiatrist as an expert witness, and ex-
amined him concerning his second examination of defendant made
pursuant to the court order. Any error, therefore, in the trial
court’s order allowing the second examination was cured by
defendant’s own action in calling the psychiatrist as a witness.
Thus, defendant has waived any right to object to the trial court’s
order. This assignment of error is rejected.

Defendant next brings forward six assignments of error in-
volving evidentiary rulings by the trial court. Each assignment of
error is addressed separately.

[9] In his first assignment of error pertaining to evidentiary rul-
ings, defendant argues that the trial court should have allowed
lay testimony concerning defendant’s relationship with his
parents during his early childhood. Defendant contends that this
evidence was necessary to lay a foundation for expert witness tes-
timony. He contends that evidence of his troubled life during ear-
ly childhood was critical to his insanity defense and therefore
relevant under the definition of Rule 401 of the N.C. Rules of Evi-
dence, thus admissible under Rule 402.

All relevant evidence generally is admissible, N.C.G.S. § 8C-1,
Rule 402, and relevant evidence is defined as “evidence having
any tendency to make the existence of any fact that is of conse-
quence to the determination of the action more probable or less
probable than it would be without the evidence.” N.C.G.S. § 8C-1,
Rule 401 (1986). When relevant evidence not involving a right
arising under the Constitution of the United States is erroneously
excluded, a defendant has the burden of showing that the error
was prejudicial. This burden may be met by showing that there is
a reasonable possibility that a different result would have been
reached had the error not been committed. N.C.G.S. § 15A-1443(a)
(1983).

Defendant called three expert witnesses for the purpose of
testifying as to defendant’s mental and emotional condition at the
time the offenses were committed. Prior to calling these wit-
nesses, defendant sought to introduce testimony from various
family members and friends or acquaintances of the family re-
garding his upbringing and childhood problems. These witnesses
would have testified to the following: Defendant’s mother had a
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nerve problem and could not cope with motherhood or stress;
defendant was a “hypo-baby” and cried a lot; he had nightmares
as a child; he would become very upset or nervous if anyone
talked to him the “least bit loud”; his mother was rough with him
and at times would “scream and holler and pop him a lot for real-
ly nothing”; his mother and father frequently argued and cursed
each other in his presence; his mother and father divorced when
he was approximately nine years old; during his senior year in
high school his mother was hospitalized for mental problems; and
his “step-daddy’s daddy had approached him in a way that was
not natural.” Defendant attempted to get this testimony in as
foundation for support of the expert witness's medical diagnosis
of his mental condition. While the trial court sustained the prose-
cutor’s objection to this lay testimony, the record reveals that
defendant, through the testimony of his expert witnesses, was al-
lowed to present the same evidence of his early childhood that
the court had earlier disallowed. Therefore, defendant was not
prejudiced by the trial court’s refusal to allow the lay testimony
and his assignment of error is without merit.

[10] Defendant next contends that the trial court erred in not al-
lowing defendant’s expert witnesses to give their opinions as to
defendant’s state of mind at the time of the homicides. Defendant
argues that since he was on trial for first degree murder in which
the State must prove he acted with malice, the trial court should
have allowed the experts’ opinions to assist the jury by stating
whether defendant had any conscious intent to kill either of the
two victims.

Testimony by experts is admissible if it will assist the “trier
of fact to understand the evidence or to determine a fact in
issue.” N.C.G.S. § 8C-1, Rule 702 (1986). Moreover, an expert may
be permitted to give his opinion even though it embraces an
ultimate issue to be decided by the trier of fact. Id., Rule 704
(1986). However, it is not error for a trial court to refuse to admit
expert testimony embracing a legal conclusion that the expert is
not qualified to make. See State v. Ledford, 315 N.C. 599, 340 S.E.
2d 309 (1986) (under new rules experts still precluded from stating
that a legal standard has been met, i.e., that injuries were prox-
imate cause of death); Murrow v. Daniels, 85 N.C. App. 401, 355
S.E. 2d 204, rev'd and remanded on other grounds, 321 N.C. 494,
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364 S.E. 2d 392 (1987) (expert’s opinion that defendant’s lack of
security was ‘‘gross negligence” an improper legal conclusion).

In State v. Wilkerson, we held that “in determining whether
expert medical opinion is to be admitted into evidence the inquiry
should be not whether it invades the province of the jury, but
whether the opinion expressed is really one based on the special
expertise of the expert, that is, whether the witness because of
his expertise is in a better position to have an opinion on the sub-
ject than is the trier of fact.” Wilkerson, 295 N.C. 559, 568-69, 247
S.E. 24 905, 911 (1978). See also State v. Saunders, 317 N.C. 308,
345 S.E. 2d 212 (1986) (expert opinion as to nature of deceased's
wound properly admitted since it was helpful to the jury in un-
derstanding the type of wound involved and in determining
whether the defendant acted in self-defense).

In the present case, the trial court admitted a substantial
portion of the proffered testimony of defendant’s expert witness
related to defendant’s mental condition at the time of the homi-
cides. Dr. Brad Fisher, a psychologist, testified on behalf of de-
fendant. He gave his opinion that defendant suffered from a
chronic emotional disturbance characterized by an inability to
deal with stress; that defendant tends to take stress and inter-
nalize it; that defendant was not operating in a right state of
mind at the time he shot his father and stepmother; and that “it
is highly probable that he had no ability at the specific time to
distinguish between right and wrong.”

Dr. Bob Rollins, a psychiatrist, testified on behalf of defend-
ant, in pertinent part, as follows: that in his opinion defendant did
have a mental disorder at the time of the shootings, which he
diagnosed as adjustment disorder with mixed disturbance of
emotions and conduct. He described adjustment disorder as over-
reaction to a situation because the person has a particular vulner-
ability to that stress.

Dr. Selwyn Rose, a psychiatrist, testified that he also diag-
nosed defendant as suffering from an emotional disorder with dis-
turbance of emotion and conduct. He described defendant as
living in a fantasy world, going to his father for reconciliation and
going into a rage when rebuffed by his father.

All of the preceding testimony was admitted into evidence.
In addition to the above testimony, however, defendant attempt-



166 IN THE SUPREME COURT [322

State v. Weeks

ed to have his expert witnesses testify that at the time of the kill-
ings defendant did not act in a cool state of mind, that he was act-
ing under a suddenly aroused violent passion, that he did not act
with deliberation, and that as a result of his mental disorder his
ability to conform his behavior to the requirements of law was im-
paired.! The trial court sustained the prosecutor’s objections to
this latter testimony and refused to admit it into evidence.

Such testimony embraces precise legal terms, definitions of
which are not readily apparent to medical experts.? What defend-

1. Out of the presence of the jury defendant was permitted to get the ques-
tions and answers in the record. The following exchanges are representative:

“Q. And do you have an opinion satisfactory to yourself, based on your evalua-
tion and the sources that you have described as to whether at the time that
Jerry Weeks and Peggy Price Jackson Weeks were shot, Terry Wayne Weeks
was acting while he was in a cool state of mind?

MR. Jacoss: Object.

THE COURT: Sustained.”

“Q. Do you have an opinion . . . whether . . . at the time that Peggy Price
Jackson Weeks was shot, whether Terry Wayne Weeks was acting under the
influence of some suddenly aroused, violent passion; do you have such an
opinion?

A. I have an opinion.
Q. And what is that opinion?

A. In my opinion, he was under the influence of suddenly aroused and violent

passion.”

“Q. Do you have an opinion . . . whether . . . at the time that Peggy Price
Jackson Weeks was shot, whether Terry Wayne Weeks was acting after
premeditation?

A. Yes, I do.

Q. What is that opinion?
A. That it was not, that it was not a premeditated act.”

MR. BRUCE: “Your Honor, we would seek the admission of these answers.”

2. Dr. Fisher, testifying out of the presence of the jury, in answer to a ques-
tion as to whether defendant, in his opinion, was acting under the influence of some
suddenly aroused, violent passion, responded as follows:
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ant sought to accomplish with this testimony was to have the ex-
perts tell the jury that certain legal standards had not been met.
See State v. Ledford, 315 N.C. 599, 340 S.E. 2d 309. We are not
convinced that either the psychologist or the psychiatrists were
in any better position than the jury to make those determina-
tions. Having the experts testify as requested by defendant would
tend to confuse, rather than help, the jury in understanding the
evidence and determining the facts in issue. We, therefore, con-
clude that the trial court did not err in refusing to admit this
testimony.

[11] Defendant next contends that the trial court erred in not
allowing into evidence a statement written by defendant at the
request of one of the police officers. Defendant, citing State wv.
Watts, 224 N.C. 771, 32 S.E. 2d 348 (1944), argues that this ex-
culpatory statement was admissible because inculpating state-
ments made by defendant on the same day were offered by the
State and admitted into evidence.

When the State offers into evidence a part of a confession
the accused may require the whole confession to be admitted.
State v. Davis, 289 N.C. 500, 223 S.E. 2d 296, death sentence va-
cated, 429 U.S. 809, 50 L.Ed. 2d 69 (1976). Thus, when the State in-
troduces part of a statement made by a defendant, the defendant
is then entitled to have everything brought out that was said by
him at the time the statement was made to enable him to take
whatever advantage the statement introduced may afford him.
State v. Watts, 224 N.C. 771, 32 S.E. 2d 348. However, if the
State does not introduce statements of a defendant made on a
later date, a defendant is not entitled to introduce these later
self-serving statements since the State has not opened the door
for such testimony. State v. Davis, 289 N.C. 500, 223 S.E. 2d 296.

In the present case, defendant was questioned on the morn-
ing of 17 February 1985. After being advised of his rights defend-
ant agreed to talk to Glenn Odom of the Wayne County Sheriff’s

I do think he was acting under the influence of a suddenly aroused violent pas-
sion; however, I think it’s necessary to state that those are, those words come
a little hard to psychologists and psychiatrists. I think we work more comfort-
able with thinking of it as a confused state of mind, a time when he lost con-
trol, when he snapped, but I believe that we really are talking about the same
thing, just from a different language perspective.
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Department. During this conversation defendant admitted certain
facts with respect to the crimes with which he was later charged.
Defendant was subsequently taken to the Wayne County Sheriff's
Department, was again advised of his rights, and made a more de-
tailed statement to Officer Odom. These statements were reduced
to writing and were the statements admitted into evidence. Later
that afternoon, defendant was questioned by Agent McMahan of
the State Bureau of Investigation. Because defendant indicated to
Agent McMahan that he did not want to discuss events relating
to the killings, Agent McMahan asked defendant to write out a
statement for him and gave defendant an Interrogation Advice of
Rights Form and some paper on which to write. Agent McMahan
then left town and upon his return a few hours later, defendant
informed Agent McMahan that he had written out the statement
but had given it to his attorney. It is this latter statement that
defendant contends should have been allowed into evidence at the
trial.

The evidence shows that this statement was not made at the
same time as the oral statements that were introduced into evi-
dence. Therefore, in order for defendant to be entitled to intro-
duce this later self-serving statement, the State must have
“opened the door.” State v. Davis, 289 N.C. 500, 223 S.E. 2d 296.
However, the record shows that neither this statement nor testi-
mony concerning its contents was offered into evidence by the
State at any time. Therefore, the State did not open the door for
defendant to introduce this subsequent self-serving statement.
Furthermore, defendant’s reliance on State ». Watts, 224 N.C.
771, 32 S.E. 2d 348, is misplaced, since Watts involved only one
statement, part of which was introduced by the State. We hold
that the trial court did not err in excluding defendant’s self-serv-
ing statement that was solely in the possession of defendant’s at-
torney.

[12] Next, defendant contends that the trial court erred in sus-
taining the State’s objections to defendant’s redirect examination
of Dr. Bob Rollins concerning whether Dr. Rollins’ diagnosis of
defendant’s mental condition was substantially the same as the
United States Air Force's diagnosis. Defendant argues that this
redirect examination amounted to clarifying issues brought out
by the State on cross-examination rather than introducing new
material on redirect as found by the trial court.
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On redirect examination of a witness, the calling party is per-
mitted to examine the witness to clarify matters covered on
direct examination and to question the witness concerning new
matters elicited on cross-examination. 1 Brandis on North Caro-
lina Evidence § 36 (1982). However, the calling party is ordinarily
not permitted to either have the direct testimony repeated or to
question the witness on entirely new matters. Id.

In the case sub judice, Dr. Rollins testified, on direct exami-
nation by the defense, that he had reviewed documents from the
United States Air Force that included defendant’s medical rec-
ords. Dr. Rollins testified further that his review of these records
did not change his diagnosis, which was that defendant was suf-
fering from an adjustment disorder. On cross-examination, the
State questioned Dr. Rollins regarding defendant’s assertion that
when he was in the military he suffered from sleepwalking. Dr.
Rollins testified that he had doubts whether defendant actually
had a problem with sleepwalking. Although Dr. Rollins was cross-
examined further, this was the extent of any reference to the Air
Force diagnosis. On redirect, defendant attempted to ask Dr.
Rollins to compare the two diagnoses and to have Dr. Rollins give
his opinion as to whether both tests concluded that defendant was
suffering from an adjustment disorder. At this point the State ob-
jected and the trial court sustained the objection on the basis
that this was new matter.

A review of the record shows that the contents of the Air
Force medical records of defendant were not discussed either on
direct or on cross-examination of the witness, thus there was no
testimony for which a clarification was needed. State v. Franks,
300 N.C. 1, 265 S.E. 2d 177 (1980). A further review of the record
shows that what defendant attempted to elicit from Dr. Rollins on
redirect is substantially the same testimony that was previously
admitted through the testimony of defendant’s expert witness Dr.
Fisher. Thus, even if the trial court erred, defendant has not been
prejudiced so as to entitle him to a new trial. State v. Matthews
and State v. Snow, 299 N.C. 284, 261 S.E. 2d 872 (1980).

[13] In his next assignment of error defendant contends that the
trial court committed prejudicial error in refusing to allow testi-
mony concerning the mental status of the victim, Peggy Weeks.
Defendant argues that this testimony was important to show a
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lack of premeditation on his part because it would show that
there might have been a dispute at the time of the killings during
which tempers were lost and shootings occurred, possibly in the
heat of passion without malice. Defendant argues this evidence
was admissible under N.C.G.S. § 8C-1, Rule 803(3), declaration of
an unavailable declarant showing an existing mental or emotional
condition.

Evidence tending to show a declarant’s state of mind is an
exception to the hearsay rule. N.C.G.S. § 8C-1, Rule 803(3) (1986).
The evidence is admissible when the state of mind of the declar-
ant is relevant and its probative value is not outweighed by the
potential for prejudice. Griffin v. Griffin, 81 N.C. App. 665, 344
S.E. 2d 828 (1986). However, the failure of a trial court to admit
or exclude this evidence will not result in the granting of a new
trial absent a showing by defendant that a reasonable possibility
exists that a different result would have been reached absent the
error. State v. Hickey, 317 N.C. 457, 346 S.E. 2d 646 (1987).

In the present case, defendant attempted to elicit, on cross-
examination of Robert Lee Smith, testimony showing that defend-
ant had problems with his father and stepmother, Peggy Weeks.
Smith had had dinner with the victims a few hours before they
were killed and, had defendant been permitted to question Smith,
the evidence would have shown that the victims were concerned
about the amount of a telephone bill created by defendant’s long-
distance calls to Montana, and that they had ordered defendant to
get a job to enable him to pay for this telephone bill. Defendant
contends that this evidence would have shown some antipathy on
the part of the victim Peggy Weeks towards defendant during a
period of two to five hours before her death.

Assuming, arguendo, that the above evidence should have
been admitted, we find that defendant was not prejudiced since
the record clearly reveals that this very same testimony was elic-
ited from various witnesses throughout the trial. Because defend-
ant has not shown any prejudice, N.C.G.S. § 15A-1443(a), we find
this assignment of error meritless.

[14] In his final assignment of error concerning evidentiary rul-
ings by the trial court, defendant contends that the trial court
abused its discretion in admitting statements made by defendant.
Defendant argues that the State violated the discovery rules of
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N.C.G.S. § 15A-903(a), and contends that the trial court, therefore,
erred in admitting this testimony.

Upon motion of a defendant, a trial court must order the
prosecutor to permit a defendant to inspect and copy any rele-
vant written or recorded statements in the State’s control that
were made by a defendant. N.C.G.S. § 15A-903(a)(1) (1983). Fur-
ther, N.C.G.S. § 15A-903(a)2) provides that upon motion, the trial
court must order the prosecutor to divulge any oral statements
made by the defendant that are relevant to the case. When a par-
ty fails to comply with the order, the trial court may grant a con-
tinuance or a recess, prohibit the violating party from introducing
the non-disclosed evidence, or enter any other appropriate order.
N.C.G.S. § 15A-910 (1983). Because the trial court is not required
to impose any sanctions for abuse of discovery orders, what sane-
tions to impose, if any, is within the trial court’s discretion. State
v. Alston, 307 N.C. 321, 298 S.E. 2d 631 (1983), including whether
to admit or exclude evidence not disclosed in accordance with a
discovery order. State v. Braxton, 294 N.C. 446, 242 S.E. 2d 769
(1978).

Defendant argues that the State failed to comply with the
discovery order regarding statements defendant made to Holly
Jackson, to B. J. Lee, and to Jerry Best, an investigative officer.
A review of the record clearly shows that defendant’s argument
is without merit.

A review of the voir dire concerning the statements made to
Holly Jackson reveals that the State first learned of these state-
ments three days prior to introducing them at trial, and disclosed
these statements to defendant prior to Jackson testifying at trial.
Disclosure of such statements prior to the beginning of the week
during which the case is calendared for trial is required if the
statement is then known by the State. N.C.G.S. § 15A-903(a)2)
(1983). The evidence shows the State did not know of these
statements of Jackson within the time frame as provided by
statute. We see no abuse of discretion in the trial court’s admit-
ting these statements since it could have determined that the
State’s disclosure of these statements within three days of discov-
ery was a reasonable time. Similarly, a review of the wvoir dire
concerning defendant’s statements made to B. J. Lee shows that
the State did not learn of these statements until the morning that
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they were to be introduced, at which time they were disclosed to
defendant.

Regarding defendant’s statements made to the investigating
officer, Jerry Best, the record shows that defendant was given a
synopsis of the oral statements more than a month before trial.
When a defendant’s statements are oral rather than recorded, the
statute requires only that the substance of that statement be pro-
vided to a defendant. N.C.G.S. § 15A-903(a)(2) (1983). Defendant
has failed to show any abuse by the State of the discovery order
or any abuse of discretion by the trial court. Further, defendant
has failed to show or assert any prejudice from these statements.
N.C.G.S. § 15A-1443(a) (1983). We find defendant’s assignment of
error concerning discovery without merit.

The next three assignments of error brought forward by de-
fendant involve the trial court’s jury instructions that defendant
contends were erroneous and prejudicial.

[15] First, defendant assigns as error the trial court’s refusal to
submit to the jury, with respect to both indictments, possible ver-
dicts of voluntary manslaughter. Specifically, defendant argues
that by requiring defendant to prove that he acted in the heat of
passion upon adequate provocation or by requiring him to go for-
ward and produce some evidence from which a jury might find
that malice has been negated, the trial court impermissibly shift-
ed the burden of proof to defendant in violation of Mullaney v.
Wilbur, 421 U.S. 684, 44 L.Ed. 2d 508 (1975). Furthermore, defend-
ant argues that the evidence was sufficient to support possible
verdicts of voluntary manslaughter, thus the trial court erred in
failing to submit these possible verdicts to the jury.

Second degree murder is the unlawful killing of a human be-
ing with malice, but without premeditation and deliberation.
State v. Duboise, 279 N.C. 73, 181 S.E. 2d 393 (1971). Malice may
be presumed upon proof beyond a reasonable doubt of a killing by
the intentional use of a deadly weapon, nothing else appearing.
State v. Hankerson, 288 N.C. 632, 220 S.E. 2d 575 (1975), rev'd on
other grounds, 432 U.S. 233, 53 L.Ed. 2d 306 (1977). A jury in-
struction that creates a presumption that shifts the burden of
proof to the defendant violates the fourteenth amendment to the
United States Constitution. Mullaney v. Wilbur, 461 U.S. 684, 44
L.Ed. 2d 508. However, absent any contrary evidence, the pre-
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sumption of malice arises. State v. Hankerson, 288 N.C. 632, 220
S.E. 2d 575. Once the evidence supports a presumption, a defend-
ant, in order to reduce the crime to voluntary manslaughter, has
the burden of going forward with or producing some evidence of
heat of passion on sudden provocation, or to rely on such evidence
as may be present in the State’s case. State v. Hankerson, 288
N.C. at 651, 220 S.E. 2d at 589. Moreover, this Court has held that
the above requirement does not impermissibly shift the burden of
proof of the crime charged to defendant and Mullaney is not
violated. Id. Also, absent any evidence to support it, a trial court
is not required to charge the jury on the question of defendant’s
guilt of lesser degrees of the crime charged. State v. Wingard,
317 N.C. 590, 346 S.E. 2d 638 (1986).

Defendant argues that requiring him to rebut the presump-
tion of malice flowing from the State's proof of the intentional
infliction of a wound upon the deceased with a deadly weapon,
proximately resulting in death, violates Mullarney. Defendant’s
argument is without merit because the presumption persists only
in the absence of evidence to the contrary. State v. Patterson, 297
N.C. 247, 254 S.E. 2d 604 (1979). Evidence raising an issue on the
existence of malice and unlawfulness causes the presumption to
disappear, “leaving only a permissible inference which the jury
may accept or reject.” State v. Reynolds, 307 N.C. 184, 190, 297
S.E. 2d 532, 536 (1982). Furthermore, if there is any evidence of
heat of passion on sudden provocation, either in the State’s evi-
dence or offered by the defendant, the trial court must submit the
possible verdict of voluntary manslaughter to the jury. State v.
Hankerson, 288 N.C. at 651, 220 S.E. 2d at 589.

The issue, therefore, is whether there was sufficient evidence
to support the submission of voluntary manslaughter to the jury.
Defendant, in order to raise an issue entitling him to a voluntary
manslaughter charge, must offer evidence or rely on evidence in
the State’s case showing the following: (1) that he shot his father
and stepmother in the heat of passion; (2) that this passion was
provoked by acts of the victims which the law regards as ade-
quate provocation; and (3) that the shooting took place immediate-
ly after the provocation. State v. Robbins, 309 N.C. 771, 778, 309
S.E. 2d 188, 192 (1983).

A review of the record shows that neither the State’s evi-
dence nor the evidence offered by defendant supports defendant’s
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assertions that the killings were done in a heat of passion pro-
voked by defendant’s father and stepmother. The State’s evidence
tended to show that defendant, after obtaining his gun, went to
his father’s bedroom where he shot his father and stepmother
several times. He then set fire to the bedroom while the victims
were still alive. The State’s evidence tended to show an intention-
al killing with a deadly weapon, thereby raising the presumption
that the killings were done with malice. While defendant did pre-
sent some evidence that his parents were concerned about an ex-
cessive phone bill, there is no evidence of any confrontation on
the night of the killings or any evidence showing that the killings
were provoked by either victim. Although the State’s evidence
tended to show that a derringer, not the murder weapon, was
found on the floor of defendant’s father's bedroom, there was no
evidence tending to show that either of the victims was the ag-
gressor and had confronted defendant with the derringer prior to
the killings. We hold that the State’s evidence does not show and
defendant has failed to produce any evidence to show heat of pas-
sion on sudden provocation, thus the trial court did not err by
failing to submit the possible verdicts of voluntary manslaughter.

[16] Next defendant contends that the trial court erred by sub-
mitting to the jury the possible verdict of guilty of first degree
murder of his stepmother under the felony murder rule. Defend-
ant argues that it was not the intent of the legislature to apply
the felony murder rule, N.C.G.S. § 14-17, to a murder committed
in the perpetration of another murder.

The pertinent part of N.C.G.S. § 14-17 reads as follows:

A murder . . . which shall be committed in the perpetration
or attempted perpetration of any arson, rape, or a sex of-
fense, robbery, kidnapping, burglary, or any other felony
committed or attempted with the use of a deadly weapon,
shall be deemed to be murder in the first degree .

N.C.G.S. § 14-17 (1986) (emphasis added).

Defendant does not argue that the facts of this case do not
support the application of the felony murder rule, but argues in-
stead, that it was not the intent of the legislature to use this rule
when the underlying felony is murder. This Court has previously
addressed this precise question and found no reason why the
felony murder rule should not be applicable when the underlying
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felony is murder, State v. Hutchins, 303 N.C. 321, 279 S.E. 24 788
(1981), thus defendant’s contention is without merit.

[17] In his final assignment of error relating to jury instructions,
defendant contends that the trial court erred in its instructions
concerning defendant’s burden of proving his insanity defense.
Defendant argues that a trial court’s refusal to define “satisfac-
tion,” as used in the jury instructions, leaves unbridled discretion
in the jury as to a defendant’s burden of proof and creates a
potential for inconsistent jury decisions.

As conceded by defendant, the trial court instructed the jury
substantially in accordance with existing North Carolina law on
the insanity defense. The trial court instructed the jury in rele-
vant part as follows:

[TThe defendant has the burden of proof on the issue of in-
sanity. However, unlike the State, which must prove all the
other elements of the crime beyond a reasonable doubt, the
defendant need only prove his insanity to your satisfaction.

Defendant contends that the trial court should have defined
“satisfaction.” However, as conceded by defendant, this issue has
previously been addressed by this Court, and we found no error
in the trial court’s refusal to define “satisfaction” to the jury.
State v. Franks, 300 N.C. 1, 265 S.E. 2d 177. In the present case,
as in Franks, the jury was properly instructed on the standard of
proof needed by defendant to prove his insanity. Furthermore,
from its own determination and from the trial court’s instructions,
a jury knows what satisfies it, and a “jury is presumed to have
understood the plain English contained” in the trial court’s in-
struction. Franks, 300 N.C. at 18, 265 S.E. 2d at 187. Defendant’s
argument is meritless.

Defendant next contends that the trial court committed two
prejudicial errors during the sentencing phase. He first contends
that the trial court erred in finding that the murder of Jerry
Weeks was especially heinous, atrocious or cruel. Because of our
disposition of defendant’s second assignment of error concerning
the sentencing phase of the trial we need not address this first
assignment of error.

[18] Defendant argues that the trial court erred in imposing
judgment on the conviction of defendant for the second degree
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murder of Jerry Weeks, because this crime was the underlying
felony used for the conviction of defendant for the felony murder
of Peggy Weeks.

This Court has consistently held that when the sole basis of a
defendant’s conviction of first degree murder is pursuant to the
felony murder rule, no additional sentence may be imposed for
the underlying felony as a separate independent offense, since the
underlying felony merges with the conviction of first degree
murder. See State v. Fields, 315 N.C. 191, 337 S.E. 2d 518 (1985);
State v. Silhan, 302 N.C. 223, 275 S.E. 2d 450 (1981).

In the present case the jury specifically found defendant
guilty of first degree murder of Peggy Price Weeks under the
felony murder rule, but made no finding as to his guilt on the ba-
sis of malice, premeditation and deliberation. Because the under-
lying felony was the murder of Jerry Weeks, the trial court could
not impose an additional sentence upon defendant by sentencing
him separately for this murder. Therefore, the judgment entered
upon defendant’s conviction of second degree murder of Jerry
Weeks must be arrested.

For the reasons discussed herein, we find no prejudicial error
in defendant’s trial. However, the judgment entered for the mur-
der of Jerry Weeks is arrested. The result is:

No. 85CRS2447 Murder in the First Degree—no error.

No. 85CRS2446 Murder in the Second Degree —judgment ar-
rested.

STATE OF NORTH CAROLINA v. SIEGLINDE JOHNSON ALLEN

No. T14A86
(Filed 5 May 1988)

1. Criminal Law § 75.14— murder —confession —mental capacity to waive rights
There was an adequate basis in a murder prosecution for the judge's find-

ings as to defendant’s capacity to understand and waive her constitutional
rights where defendant’s court-appointed psychiatrist testified that defendant
had been incapable of understanding or waiving her constitutional rights on
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both dates when she had made statements; defendant’s psychiatrist testified
that he had consulted records of defendant’s evaluation at Dorothea Dix, even
though he disagreed with the Dix conclusions; the district attorney cross-
examined the defense psychiatrist extensively about the Dix evaluation; the
defense witness was the only psychiatrist to testify; and the court found that
one of the statements was admissible, making findings of fact based on the
Dorothea Dix evaluation. The district attorney properly used the Dix report to
impeach the defense witness, it cannot be said that the Dix records were not
introduced as evidence, and the court could properly consider the defense
psychiatrist’s opinion, the underlying basis for that opinion, and the evidence
presented to impeach the opinion. N.C.G.S. § 8C-1, Rule 703.

2. Criminal Law § 75.14— murder — confession — voluntary

The finding of the trial judge in a murder prosecution that defendant’s
confession was voluntarily given was supported by the evidence and was con-
clusive on appeal where impeachment evidence was used to cast doubt on the
defense psychiatrist’s conclusion that defendant was mentally incompetent; de-
fendant’s statement was logical and straightforward; while both the defense
psychiatrist and a doctor at Dorothea Dix agreed that defendant was some-
what mentally retarded, subnormal mentality alone will not render an other-
wise voluntary confession inadmissible; and the record fails to show any
circumstances precluding understanding or the free exercise of defendant’s
will.

3. Criminal Law § 75.1— two statements—first not a custodial interrogation—
second not tainted
In a murder prosecution in which defendant made inculpatory statements
on March 6 and 7, the trial court erred by finding that the March 6 statement
was the result of a custodial interrogation and the March 7 statement was
therefore untainted and admissible.

4. Jury § 6.3— voir dire — questions on insanity defense —presented to jury panel
as whole

A defendant in a murder prosecution was not denied an adequate oppor-
tunity to form a basis on which to exercise her peremptory challenges where
the trial judge required defense counsel to direct certain questions concerning
the insanity defense to the jury panel as a whole rather than individually. The
record shows that jurors spoke up individually if the question asked of them as
a panel concerned them individually.

5. Jury § 6.3— voir dire—objections to particular question sustained

The trial court in a murder prosecution did not err during jury selection
by sustaining the State’s objections to specific defense questions asking
whether the jurors understood that punishment would be imposed by the trial
judge if they did not return a verdict of first degree murder; whether the
jurors believed a person could be so mentally ill as to be incapable of knowing
the nature and quality of her act; whether a person could never have a mental
illness so severe as to prevent her from knowing right from wrong; what one
juror knew about schizophrenia; whether the jurors could take into account
various facts and conditions; and by not allowing defendant to clarify a com-
ment by the prosecutor concerning turning defendant loose.
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10.

11.

. Criminal Law § 102.4— murder — trial hotly contested —district attorney's con-

duct

The trial court in a murder prosecution did not fail to adequately control
the district attorney’s conduct or err by denying defendant a new trial where
the trial was hotly contested, numerous objections were sustained and instrue-
tions given, and the court at one point sent the jury out and instructed both
attorneys to join him in chambers to discuss abiding by the rules of court.

. Criminal Law § 99.2— comment of trial judge —no objection at trial—no appeal

The defendant in a murder prosecution failed by lack of a contem-
poraneous objection to preserve her argument regarding the judge’s comment
that he did not have to listen to the evidence because that was the jury’s job.
N.C.G.S. § 15A-1446(a) and (b) (1983).

. Criminal Law § 102.6 — murder —prosecutor’s closing argument—not grossly

improper

The district attorney’s closing argument in a murder prosecution was not
so grossly improper that it required the trial court to intervene ex mero motu.
An expert witness’s compensation is a permissible subject for cross-examina-
tion and therefore argument; reading the argument in context shows that the
district attorney was not arguing that the only way to insure that defendant
would not kill again was to find her guilty, but that he was speaking to the
four possible verdicts which would result in restraint of defendant’s liberty;
and, rather than arguing that defendant would not be committed if the jury
found her not guilty by reason of insanity, the district attorney stated the
grounds for commitment but misstated the maximum commitment.

. Arson § 4.1— setting fire to own apartment— evidence sufficient

The trial court did not err in a murder and arson prosecution by not dis-
missing the charge of arson where the evidence substantially supported each
element of arson, and, although defendant set her own apartment afire, the
“dwelling of another” element was satisfied because there were several apart-
ments in the building.

Criminal Law § 112.6— murder and arson—insanity defense—instructions

The trial court in a murder and arson prosecution did not err by refusing
to include all of the evidence supporting defendant’s plea of insanity in the
jury instruction where the trial court gave the instruction from N.C. Pattern
Jury Instruction—Crim. 304.10 and drew the jury's attention to most of the
items of evidence defendant had wanted included.

Criminal Law § 112.6— insanity —instruction on consideration of defendant’s
competence to stand trial —no error

The trial court in a prosecution for murder and arson did not err by in-
structing the jury that it could consider the fact that defendant had been
found competent to stand trial in its decision on the insanity defense. The find-
ing that defendant was competent to stand trial was simply one factor that the
jury could include when considering all of the evidence with regard to defend-
ant's insanity defense; moreover, the court explained the difference between
competencey to stand trial and insanity and instructed that the competency
finding was not conclusive or binding.
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12. Homicide § 25.2—~ murder—instructions—premeditation and deliberation—
mental deficiency
The trial court in a murder and arson prosecution did not err by refusing
to give defendant’s requested instruction, which drew attention to specific
aspects of diseases and deficiencies of the mind which might possibly have af-
fected defendant’s ability to commit the crime with malice or with premedita-
tion and deliberation, where defendant’s requested instruction was given in
substance.

13. Criminal Law § 112,6— murder and arson-—insanity —instruction on proce-
dures upon acquittal
The trial court did not err in a prosecution for murder and arson in its in-
struction to the jury regarding procedures upon an acquittal on the grounds of
insanity.

14. Criminal Law § 112.6— murder and arson—insanity — confusing instruction
clarified — no error
There was no plain error in a prosecution for murder and arson in the
court’s instruction on insanity where, although the court’s charge on insanity
was slightly confusing at one point, the judge immediately corrected himself
and clarified the matter and, although the judge failed to give the commitment
instruction before the jury retired, the jury was brought back and given the
commitment instruction and the judge went over the special insanity issue
again.

15. Criminal Law § 138.24— arson—very young victim as aggravating factor—
prior conviction for victim's murder

The trial court did not err when sentencing defendant for first degree ar-
son by finding in aggravation that the victim was very young where defendant
was also convicted of the child's murder. The victim's age is an aggravating
factor which the court may consider in an arson case regardless of whether the
arson results in a death. N.C.G.S. § 15A-1340.3 and N.C.G.S. § 15A-1340.4.

BEFORE Freeman, J., and a jury at the 18 August 1986 Ses-
sion of Superior Court, IREDELL County, defendant was convicted
of first-degree murder and first-degree arson. Judgments sentenc-
ing her to a life term for each conviction, to run consecutively,
were entered on 29 August 1986. On 8 September 1986 the trial
court allowed defendant’s Motion for Appropriate Relief by which
she sought a new sentencing hearing on her conviction for first-
degree arson. After a new sentencing hearing, a life sentence was
again imposed. Defendant appeals as of right pursuant to N.C.G.S.
§ 7TA-27(a). Heard in the Supreme Court 9 November 1987.
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Lacy H. Thornburg, Attorney General by G. Patrick
Murphy, Assistant Attorney General, for the State.

Edmund L. Gaines and James B. Mallory III for defendant-
appellant.

MEYER, Justice.

Defendant was convicted of the first-degree murder of her in-
fant son and of first-degree arson. On appeal, her assignments of
error relate to: (1) the admissibility of her inculpatory statements
to law enforcement officials, (2) the restriction of her inquiries of
potential jurors during jury selection, (3) the district attorney’s
conduct during the trial, (4) the trial court’s failure to dismiss the
arson charge, (5) the trial court’s jury instructions, and (6) the
trial court’s finding and use of an aggravating factor in sentenc-
ing defendant to life for the arson conviction. We find no error in
defendant’s trial.

The State’s evidence tended to show the following sequence
of events. On 6 March 1985 defendant was living in an apartment
with her husband and two children in Statesville, North Carolina.
Defendant’s younger child, Thomas Steven Allen, was approx-
imately five weeks old at the time. At about ten o’clock that
morning, defendant and her elder child went to wvisit her
neighbor, Edwin Dyer, whose house was fifty yards away. During
the course of her visit with Mr. Dyer and his wife, defendant got
up three times to go to the door and look towards her apartment.
After thirty to forty-five minutes, defendant left the Dyers’
house. She returned very shortly and told Mr. Dyer that her
apartment was on fire. Mr. Dyer went to defendant’s apartment
but was unable to enter because of the smoke. Mrs. Dyer called
defendant’s landlord who, after several attempts to determine the
source of the smoke, discovered a fire behind a bedroom door. He
entered the bedroom, where he saw a great deal of smoke and a
fairly large circle of flames. Shining a flashlight into the room, he
also saw a crib and the body of an infant lying on its stomach.
The child was badly burned about the legs and feet. Later, a
volunteer fireman observed that the infant's nose and mouth
were filled with black mucus and that its right foot was almost
entirely burned off.
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State Bureau of Investigation Agent David Campbell found
that the crib’s floor had been burned from the top downwards and
that the subflooring beneath the bedroom carpet was charred.
The burn patterns of the subflooring showed the use of a flam-
mable accelerant. He found a bottle of alcohol in a baby necessity
basket in the apartment’s kitchen. In his expert opinion, the fire
started inside the crib and after some burning and running of the
flammable liquid, the fire fell down onto the floor beside the crib.
He further testified that the fire was set by human hands.

Defendant was asked to go to the Sheriff's Department to
answer some questions about the fire. She was questioned by
State Bureau of Investigation Agent David Keller and Detective
Gary Edwards of the Iredell County Sheriff's Department. De-
fendant made several incriminating statements about her role in
the death of her infant son. These 6 March 1985 statements were
subsequently suppressed by Judge Fetzer Mills on the grounds
that defendant had made them during an “in-custody interroga-
tion” without having been properly advised of her right to have
an attorney appointed to represent her if she could not afford
one.

After making these inculpatory statements, defendant was
taken before a magistrate. Warrants were obtained and served
upon her, charging her with first-degree murder and first-degree
arson. She was incarcerated overnight in the Iredell County jail.
Early the next morning, on 7 March 1985, Detective Edwards
went to the jail and interviewed defendant. After fully advising
her of her Miranda rights, he wrote down a statement defendant
made to him and she signed it. The gist of this statement was
that on 6 March defendant was alone with her two children in the
apartment. She went to the kitchen and got a bottle of alcohol.
She then went to the bedroom, poured alcohol around the crib as
well as on the infant’s feet and legs, and set fire to the crib with a
cigarette lighter. She watched the fire burn for about a minute
and then left the apartment and, taking her elder child, went to
her neighbors’, where she stayed for about thirty minutes. De-
fendant stated that she wanted to kill her infant son and had been
thinking about burning the child for a few days. She said she had
previously tried to kill her daughter by smothering the child with
a pillow. This 7 March 1985 statement was admitted into evidence
at trial.
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Defendant pled not guilty by reason of insanity. At the pre-
trial hearing on defendant’s motion to suppress the 6 and 7 March
statements, a court-appointed forensic psychiatrist testified that
on 6 and 7 March, when the statements were made, defendant
lacked sufficient mental capacity to know and understand her con-
stitutional rights or to make a knowing and intelligent waiver of
those rights. At trial, defendant presented testimony that as a
result of her attempt to suffocate her daughter in 1984, she had
been admitted to Catawba Memorial Hospital in Hickory, where
she was diagnosed as suffering from a major depression with
psychosis. Further testing in that year yielded the conclusion that
defendant suffered from schizophrenia, disorganized type, with
paranoid features. Following her release from Catawba Memorial,
defendant continued in therapy for a short while, but then her
case was terminated and by June 1984, she was back with her
husband and daughter. At about this time, she became pregnant
with her son, the victim in this case. The child was born in
February 1985.

The court-appointed psychiatrist, Dr. Selwyn Rose, evaluated
defendant and treated her prior to trial. He testified at trial that
at the time of the fire defendant suffered from paranoid schizo-
phrenia and mental retardation such that she lacked the capabili-
ty of knowing the nature and quality of her behavior. The jury
nevertheless found defendant guilty of both first-degree murder,
for which it recommended a life sentence, and of first-degree ar-
son.

I

[1]1 At the pretrial hearing on defendant’s motion to suppress
both her 6 and 7 March 1985 inculpatory statements, Dr. Rose tes-
tified to the effect that defendant was incapable of understanding
or waiving her constitutional rights on both dates because of her
mental retardation and schizophrenia. The court ruled that de-
fendant’s 7T March statement was admissible. In its order, the
court made findings of fact based on an evaluation of defendant
made by Dr. Mary Rood at the Dorothea Dix Hospital in the
weeks following defendant’s arrest. Defendant now attacks the
findings in the court’s order as based on incompetent evidence.
She argues that not only did the Dorothea Dix report pertain
solely to her capacity to proceed to trial, but also that because it
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was not properly introduced at the pretrial hearing, the court
should not have considered it when making its ruling on her abili-
ty to waive her constitutional rights. She further argues that the
only competent evidence on the question of her mental ability was
Dr. Rose’s testimony. We disagree.

Prior to petitioning the court for funds to hire Dr. Rose,
defendant’s counsel obtained an order committing defendant to
Dorothea Dix in order to determine her capacity to proceed to
trial, pursuant to N.C.G.S. § 15A-1002. Defendant’s counsel also
requested the Dorothea Dix staff to evaluate defendant’s capacity
to distinguish between right and wrong at the time of the of-
fenses. At the pretrial hearing, Dr. Rose testified on direct ex-
amination that he had consulted the Dorothea Dix evaluation as
well as other medical records in forming his opinion about defend-
ant’s ability to understand and waive her constitutional rights. On
cross-examination, the district attorney questioned Dr. Rose ex-
tensively about the Dorothea Dix evaluation. The record discloses
that although Dr. Rose acknowledged the results of the tests per-
formed on defendant at Dorothea Dix as being accurate, he
disagreed with the conclusions drawn from them. N.C.G.S. § 8C-1,
Rule 705 provides in part that an expert may be required on
cross-examination to disclose the underlying facts or data upon
which he relied in forming his expert opinion. The district at-
torney, therefore, properly used the conclusions in the Dorothea
Dix report, parts of which he read to Dr. Rose, to impeach the lat-
ter's opinion under Rule 705 as to defendant’s ability to under-
stand and waive her constitutional rights.

Defendant argues that the record does not demonstrate con-
clusively that the Dorothea Dix report was properly introduced
into evidence. We note, however, that the following exchange
took place during the district attorney’s cross-examination of Dr.
Rose:

Q: And now with reference to that report from Dorothea Dix,
have you found that, sir?

A: I don’t find my copy. Can I borrow somebody’s, please? It
is in a mass of data here, I think.

Q: I understand.

A: Yes, I have it in front of me now.
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MR. GAINES: I object to questions concerning the report
from Dorothea Dix.

MR. ZIMMERMAN: I am going to offer it to the Court on
Voir Dire. I think it is competent and has been competent in
every case I have tried in the past sixteen years.

COURT: Over-ruled, go ahead.

We also note that in the table of exhibits prepared by the
court reporter, the Dorothea Dix records are listed as introduced
as State’s Exhibit No. 6. We cannot say, therefore, that the Doro-
thea Dix report was not introduced as evidence. The State argues
that the trial court could correctly admit and consider the report
under N.C.G.S. § 8C-1, Rule 703. We agree. Under Rule 708, an ex-
pert may give his opinion based on facts not otherwise admissible
in evidence provided that the information considered by the ex-
pert is of the type reasonably relied upon by experts in the par-
ticular field in forming opinions or inferences on the subject.
Prior to the enactment of Rule 703, this Court had adopted a poli-
cy that allowed experts to give their opinion when the informa-
tion upon which they relied met an “inherently reliable” test.
State v. Huffstetler, 312 N.C. 92, 322 S.E. 2d 110 (1984), cert.
denied, 471 U.S. 1009, 85 L.Ed. 2d 169 (1985); State v. Wood, 306
N.C. 510, 294 S.E. 2d 310 (1982), appeal after remand, 310 N.C.
460, 312 S.E. 2d 467 (1984); State v. Wade, 296 N.C. 454, 251 S.E.
2d 407 (1979). The official Commentary notes that although Rule
703 requires that the facts or data “be of a type reasonably relied
upon by experts in the particular field” rather than that they be
“inherently reliable,” the thrust of Wade is consistent with the
rule. In Wood we observed that

[tlestimony as to matters offered to show the basis for a phy-
sician’s opinion and not for the truth of the matters testified
to is not hearsay. “We emphasize again that such testimony
is not substantive evidence.” State v. Wade, . . . 296 N.C. at
464, 251 S.E. 2d at 412. Its admissibility does not depend on
an exception to the hearsay rule, but on the limited purpose
for which it is offered.

State v. Wood, 306 N.C. at 516-17, 294 S.E. 2d at 318. In Huff-
stetler we noted little difference between the ‘“inherently
reliable” standard and the “reasonable reliance” standard. In the
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case sub judice the trial court could properly admit the Dorothea
Dix report under Rule 703 for the limited purpose of showing
part of the underlying basis of Dr. Rose’s opinion.

Under Rule 705 the district attorney had demonstrated to
the trial court, sitting as finder of fact, that some of the underly-
ing data that Dr. Rose used in reaching his opinion about defend-
ant’s mental condition was directly contrary to that opinion. The
Dorothea Dix report concluded that (1) defendant was intellectual-
ly limited but not mentally ill, (2) she was capable of proceeding
to trial, and (8) she was able to distinguish right from wrong as to
the charges against her. The trial court was required to make a
decision on the admissibility of defendant’s 7 March inculpatory
statement based on defendant’s mental capacity. In order to do
this, the court could properly consider Dr. Rose’s opinion, the
underlying bases for that opinion, and the evidence presented to
impeach that opinion. Merely because Dr. Rose was the only psy-
chiatrist to testify at the hearing does not mean that the court
was obligated to find his opinion dispositive, particularly when
some of the underlying data he consulted and partially agreed
with had reached a contrary conclusion. Judge Mills properly
noted in his order that information contrary to Dr. Rose’s opinion
had been brought out on cross-examination and that this informa-
tion was part of the underlying data upon which Dr. Rose had
based his opinion.

The presumption in non-jury trials is that the court disre-
gards incompetent evidence in making its decision. City of States-
ville v. Bowles, 278 N.C. 497, 180 S.E. 2d 111 (1971). We have on
numerous occasions held that if a trial judge’s findings of fact are
supported by competent evidence, they are conclusive on appeal.
See, e.g., State v. Jackson, 302 N.C. 101, 273 S.E. 2d 666 (1981). A
trial judge’s findings of fact will be reversed only where it affirm-
atively appears that they are based in whole or in part upon in-
competent evidence. State v. Davis, 290 N.C. 511, 227 S.E. 2d 97
(1976). It cannot be said that the trial judge’'s findings here are
based upon incompetent evidence. It was within Judge Mills’ pre-
rogative to disbelieve Dr. Rose’s testimony, especially in view of
the fact that his testimony was substantially impeached. The only
evidence offered to rebut the presumption of competency having
been rejected, Judge Mills was left with the presumption. In addi-
tion, there was defendant’s statement which was entirely coher-
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ent, which was completely responsive to the questions asked
when the statement was taken, and which coincided with the evi-
dence found at the scene and disclosed by the investigation. We
conclude that there was an adequate basis for Judge Mills’ find-
ings of fact as to defendant’s capacity to understand and waive
her constitutional rights.

[2] Defendant goes on to argue that the evidence of her mental
illness and diminished mental capacity was sufficient to prove
that she lacked the ability to give a voluntary statement. She
relies on State v. Ross, 297 N.C. 137, 254 S.E. 2d 10 (1979), in
which we held that a defendant’s confession cannot be used
against her when *‘the evidence indisputably establishes the
strongest probability that [the defendant] was insane and incom-
petent at the time [s}he allegedly confessed.’” Id. at 141, 254 S.E.
2d at 12 (quoting Blackburn v. Alabama, 361 U.S. 199, 207, 4 L.Ed.
2d 242, 248 (1960)). Defendant’s reliance on Ross is misplaced.
There, the defendant, convicted of first-degree burglary, was suf-
fering from chronie, undifferentiated schizophrenia, which includ-
ed delusions and a misinterpretation of reality. The only evidence
the State introduced as to defendant’s mental competence was
the testimony of a deputy sheriff present when defendant gave
his statement. Portions of the statement were neither logical nor
sensible. Here, in contrast, impeachment evidence was used to
cast doubt upon Dr. Rose’s conclusion that defendant was mental-
ly incompetent. Defendant’s statement was logical and straight-
forward. We cannot conclude that the evidence here indisputably
establishes that defendant was insane at the time she confessed.

Moreover, in State v. White, 291 N.C. 118, 229 S.E. 2d 152
(1976), we reaffirmed our holding in State v. Thompson, 287 N.C.
303, 214 S.E. 2d 742 (1975), that subnormal mentality is a factor to
be considered in determining the voluntariness of a confession
but that this condition, standing alone, does not render an other-
wise voluntary confession inadmissible. Both Dr. Rose and Dr.
Rood at Dorothea Dix agreed that defendant was somewhat men-
tally retarded. Under White, slight mental retardation would not
render defendant’s 7 March confession inadmissible unless other
circumstances precluding understanding or the free exercise of
will were present. When Detective Edwards interviewed defend-
ant at the jail, he read each of defendant’s constitutional rights to
her. She indicated that she understood them and she signed a
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waiver of rights form. She made the statement which the detec-
tive wrote out for her. After reading it, defendant signed the
statement. The record fails to show any circumstances precluding
understanding or the free exercise of defendant's will. We con-
clude therefore that Judge Mills’ finding that defendant’s 7 March
confession was voluntarily given was supported by competent evi-
dence and is conclusive on appeal.

[3] Defendant finds a second basis upon which to build her argu-
ment that her 7 March inculpatory statement was inadmissible.
Judge Mills suppressed her 6 March statement because he found
it to be the result of an in-custody interrogation prior to which
flawed Miranda warnings had been given. Defendant contends
that the 6 March statement resulted from an unlawful seizure of
her person which then tainted the 7 March confession. Dunaway
v. New York, 442 U.S. 200, 60 L.Ed. 2d 829 (1979). The State
argues that Judge Mills erred in concluding that defendant was in
custody when she was questioned on 6 March, so that her 7
March confession remains untainted. We agree.

We begin with the premise that Miranda warnings need only
be given to a person who is subjected to custodial police inter-
rogation. State v. Davis, 305 N.C. 400, 290 S.E. 2d 574 (1982).

There, we stated:

Thus, if it be concluded that a defendant was not “in
custody” at the time of questioning, a reviewing court need
not consider whether he was subjected either to express
questioning or its equivalent, as such considerations come
into play only for the purpose of determining whether a per-
son has been “interrogated” after it has been concluded that
he was “in custody” at the crucial time. If it be determined
that he was not in custody, then it may be concluded ipso fac-
to that he was not interrogated for Miranda purposes, and
the reviewing court is not required to consider whether [he]
waived his rights under Miranda. . . . [Citing Rhode Island v.
Innis, 446 U.S. 291, 64 L.Ed. 2d 297 (1980).]

In determining whether a defendant is “in custody” for
Miranda purposes, however, the reviewing court may rely
upon neither the subjective intent of the police to restrain
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him nor the subjective belief of the defendant as to what the
police would do if he attempted to leave. Instead, the re-
viewing court must determine whether the suspect was in
custody based upon an objective test of whether a reasonable
person in the suspect’s position would believe that he had
been taken into custody or otherwise deprived of his freedom
of action in any significant way or, to the contrary, would be-
lieve that he was free to go at will. See United States v.
Mendenhall, 446 U.S. 544, 554, 64 L.Ed. 2d 497, 509, 100 S.Ct.
1870, 1877 (1980).

Id. at 409, 410, 290 S.E. 2d at 580-81.

The transcript of the suppression hearing shows that State
Bureau of Investigation Agent Keller went to defendant’s apart-
ment on 6 March and learned from Agent Campbell, a specialist
in arson investigations, that the fire had been set by human
hands with a liquid accelerant. Agent Campbell then introduced
Agent Keller to defendant and asked her if she would talk to
them at the Sheriff's Department, to which request defendant
agreed. Defendant’s minister asked to speak to defendant and was
allowed to do so. Defendant, her husband and her sister-in-law
were then driven in Agent Keller's car to the Sheriff's Depart-
ment. The officers interviewed defendant’s husband for approx-
imately thirty minutes while defendant and her sister-in-law
waited downstairs. Defendant was then asked to come upstairs,
was informed that she did not have to talk to the officers and was
told that they wanted to interview her about the facts surround-
ing her child’s death. She was twice informed that she was free to
go before Agent Keller advised her of all her Miranda rights ex-
cept that if she could not afford to hire an attorney, one would be
appointed to represent her. Defendant then proceeded to give a
series of explanations as to how the fire started. The interview
was conducted in a room that Detective Keller described as com-
fortable. He testified that defendant was not threatened in any
way and that she would have been allowed to leave the room at
any time during the hour and thirty-five minute interview had
she so desired. She did not choose to do so.

This evidence leads us to the conclusion that a reasonable
person in defendant’s position would not have believed that she
had been taken into custody or otherwise deprived of her freedom
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of action in any significant way. On the contrary, a reasonable
person in defendant’s position would have believed that she was
free to go at will. State v. Davis, 305 N.C. 400, 290 S.E. 2d 574.
We hold that defendant was not in custody when she made her 6
March inculpatory statement, so that Miranda warnings were not
necessary at that time. The court erred in suppressing defend-
ant’s 6 March statement. Moreover, defendant’s 7 March state-
ment was untainted and admissible. Defendant’s complaint that
she was unlawfully seized is accordingly without merit. Defend-
ant’s assignments of error with regard to the admissibility of her
7 March statement are overruled.

II

Defendant next argues that the trial court erred in restrict-
ing the form and substance of certain questions her defense
counsel asked of potential jurors as well as the manner in which
these questions were asked. The questions fall into two categor-
ies: (1) inquiry of individual jurors concerning the insanity issue,
and (2) various specific inquiries to which the trial court sustained
the district attorney’s objections.

We begin with the premise that the presiding judge has the
duty to supervise the examination of prospective jurors. Regula-
tion of the manner and the extent of inquiries on voir dire rests
largely in the trial judge’s discretion. State v. Young, 287 N.C.
377, 387, 214 S.E. 2d 763, 771 (1975), death penalty vacated, 428
U.S. 903, 49 L.Ed. 2d 1208 (1976); N.C.G.S. § 9-14 (1986). A trial
court may be reversed for an abuse of discretion only upon a
showing that its ruling was so arbitrary that it could not have
been the result of a reasoned decision. State v. Barts, 316 N.C.
666, 682, 343 S.E. 2d 828, 839 (1986).

[4] We turn now to the first category of questions about which
defendant complains. Defendant’s counsel wanted to put certain
questions relating to the insanity defense to each juror individual-
ly. The trial court, however, required him to direct these ques-
tions to the jury panel as a whole rather than to individual jurors.
The questions included, for example, whether any juror had
visited a person in a mental hospital, had been a patient in such a
hospital, believed that psychiatry or psychology was not a
legitimate part of the medical profession, or disagreed with the
concept that a person incapable of understanding the difference
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between right and wrong due to some mental illness should be
found not guilty by reason of insanity.

In State v. Young, 287 N.C. 377, 214 S.E. 2d 763, we stated:

The voir dire examination of prospective jurors serves a dual
purpose: (1) to ascertain whether grounds exist for challenge
for cause and (2) to enable counsel to exercise intelligently
the peremptory challenges allowed by law. State v. Allred,
275 N.C. 554, 169 S.E. 2d 833 (1969). “Obviously, prospective
jurors may be asked questions which will elicit information
not, per se, a ground for challenge in order that the party,
propounding the question, may exercise intelligently his or
its peremptory challenges.” State v. Jarrette, [284 N.C. 625,
292 S.E. 2d 721 (1974)].

State v. Young, 287 N.C. at 387, 214 S.E. 2d at 771. See also
N.C.G.S. § 15A-1214(c) (1986). Defendant contends that because
her defense counsel was forced to ask these questions of the jury
panel as a whole, the opportunity adequately to base the use of
her peremptory challenges upon identification of prejudiced or
biased jurors was lost. Our examination of the transcript of the
jury voir dire persuades us otherwise. The record shows that the
jurors spoke up individually if the question asked of them as a
panel concerned them individually. For example, defendant's
counsel was permitted to ask the panel whether any juror dis-
agreed with the concept of the insanity defense and then was per-
mitted to ask and obtain an answer from each individual juror.
His other questions relating to the insanity defense were an-
swered individually by the jurors where necessary. We conclude
therefore that defendant was not denied an adequate opportunity
to form a basis upon which to exercise her peremptory chal-
lenges.

[5] The second category of questions about which defendant com-
plains is also related to her insanity defense, but here the trial
court sustained the district attorney’s objections to each specific
question, and the questions were not answered. We address these
questions seriatim.

First, defendant asked the jurors whether they understood
that if they did not return a verdict of first-degree murder,
punishment would be imposed by the trial judge. After the trial
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judge sustained the district attorney’s objection, he informed
counsel that he would instruct the jury as to the applicable law at
the appropriate time. This was entirely proper.

Second, defendant asked the jurors whether they believed
that a person could be so mentally ill as to be incapable of know-
ing the nature and quality of her act, and whether they believed
that a person could never have a mental condition so severe as to
prevent her from distinguishing between right and wrong. These
questions had been previously asked of the jurors, though in
slightly different wording, and were therefore repetitious. The
trial court properly sustained the district attorney’s objections.

Third, defendant asked one juror what she knew about schiz-
ophrenia. The trial judge sustained an objection to the question.
Defendant then was allowed to ask a barrage of questions to the
same effect of the entire panel. This assignment of error is merit-
less.

Fourth, defendant asked numerous questions which inquired
of the jurors whether they could take into account various facts
and conditions when making their decision on defendant’s guilt or
innocence. Again, most of these questions related to the insanity
defense. Objections to a number of these questions were sus-
tained. Many of those to which objections were sustained were
repetitious, some speculated as to what the evidence might show,
and others were simply attempts to stake out the jurors as to
what their decision would be if they found certain facts to exist.
The trial court properly sustained the district attorney’s objec-
tions to these questions.

Finally, defendant complains that she was prevented from
clarifying a comment by the district attorney concerning “turning
[defendant] loose” by not being allowed to question jurors con-
cerning what they believed would happen to defendant if they
found her not guilty. The district attorney had stated that if a
person was guilty and the State proved it, then that person
should be convicted and punished. If a person was not guilty, or
the State failed to prove guilt, then the person should be “turned
loose.” We note that when the district attorney made these
remarks, defendant immediately objected to “the turning loose
business.” The trial court sustained defendant’s objection,
thereby vitiating any prejudice to defendant. Any possible
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adverse impact on the jury was created by defendant’s own sub-
sequent repeated references to the phrase.

We conclude that the trial court did not abuse its discretion
in its management of the jury voir dire in defendant’s case. These
assignments of error are overruled.

III

[6] Defendant next attacks the district attorney’s conduct during
the trial, characterizing it as improper and prejudicial throughout.
Further, she maintains that the trial court failed in its duty to
control the trial by failing to curtail the district attorney’s be-
havior, and erred in denying her a new trial on the grounds of the
district attorney’s improper arguments during his closing. We
find the district attorney’s conduct less than laudable, but we con-
clude that it was not sufficiently prejudicial to warrant the trial
court’s ex mero motu intervention or to grant defendant a new
trial.

Defendant directs our attention to thirty-eight different in-
stances of the district attorney’s conduct, which she describes as
ranging from sarcastic comments to impertinent and insulting in-
terruptions during defendant’s direct examination of her own wit-
nesses. The State makes a valiant attempt to find justification for
the district attorney’s behavior in each instance. Several ex-
amples will suffice to suggest the flavor of this contest.

Defendant explains that on direct examination of one of her
expert witnesses, a Dr. Blumenthal, defense counsel asked him if
a Mr. Wagner's testing results were consistent with what he had
found in January 1984. After Dr. Blumenthal answered, the dis-
trict attorney objected and stated, “[T]here’s no consistency of
Mr. Wagner in their data.” Defendant argues that the district at-
torney was thus able to contradict the witness’ testimony on
direct examination by his own statements. The State argues that
the district attorney was merely stating the grounds for his ob-
jection. Again, during direct examination of defendant’s witness
Dr. Selwyn Rose, the district attorney objected and moved to
strike an answer Dr. Rose had given. The district attorney then
added, “Your Honor please, this is absolutely ridiculous.” Defense
counsel requested an instruction on this remark. The trial court
thereupon instructed both attorneys to refrain from making com-
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ments, even though the improper remark had come from the dis-
trict attorney alone. The State argues that the context of this
remark was Dr. Rose’s speculation as to how officers were able to
get statements from defendant about her child’s death when, as
Dr. Rose testified, she was so disconnected from it. Finally, dur-
ing Dr. Rose’s cross-examination, defense counsel objected. The
district attorney made the following comment, “I'm not interested
whether you think it’s sick or not. The idea of killing a fetus is
sick to me. What do you think about it?” Upon further objection,
the district attorney withdrew his question and the trial court
then sustained defense counsel’s objection. The State argues here
that this occurred during the cross-examination of a ecritical
defense witness and that the trial court’s action cured any error.
Other examples include the district attorney’s allegedly deliber-
ate mispronunciation both of a defense witness’ name and of de-
fendant’s mental malady.

We have carefully reviewed the entire transcript, but in the
recognition that this was a hotly contested trial, we cannot
discern prejudicial error. The conduct of a trial is left largely to
the control and discretion of the presiding judge. Hamilton wv.
Henry, 239 N.C. 664, 80 S.E. 2d 485 (1954). Numerous objections of
counsel were sustained and numerous instructions given through-
out the trial. We note that at the end of the third day of trial,
when defendant moved for a mistrial on grounds of the district at-
torney’s misconduct, the trial judge made the following comment:

THE COURT: Certainly the basic conduct of the trial is
within the discretion of the trial court. I will concede that
some of [the district attorney’s] comments are improper as
well as some of [defense counsel’s], and I'd appreciate it if
both of you would refrain from improper comments and that
sort of thing. And I guess I'll just have to start embarrassing
you in front of the jury and maybe that will have some effect
on it, but things will go a lot smoother and a lot quicker and
probably serve both your clients better if you both acted in a
courteous and gentlemenly [sic] manner.

The trial judge denied defendant’s motion. The next morning, the
district attorney offered an apology to the court for any improper
comments he might have made and for his interruption of wit-
nesses. He stated that rather than interrupt, he would in the
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future make an objection. In spite of this resolve, however, as the
trial wore on, the trial court was obliged to warn both attorneys
to refrain from making comments and arguing objections in front
of the jury. At one point, the jury was sent out. The trial court
then instructed both lawyers to join him in chambers to discuss
abiding by the rules of court. The transcript shows that this dis-
cussion appears to have had some effect. We cannot say therefore
that the trial court failed adequately to control the district at-
torney’'s conduct to the point that defendant was prejudiced, or
that it erred in denying defendant a new trial grounded on this
conduct.

We should not be understood, however, as facilely condoning
the behavior demonstrated by the record before us. Trials should
not be allowed to degenerate into a battle of personalities in
which the interests of the parties and the rules of court are
pushed aside by the efforts of opposing counsel to upstage each
other. See General Rules of Practice, Rule 12 (1987) (Courtroom
Decorum); North Carolina Rules of Professional Conduct, Canon
VII, Rule 7.1 (Vol. IIT 1985) (Representing the Client Zealously).

[7] Defendant next argues that the trial judge made an improper
comment to the effect that he did not have to listen to the evi-
dence because that was the jury’s job. Defense counsel did not ob-
ject to the comment in question at trial, but apparently objected
to it in the local newspaper. The comment does not appear in the
transcript, but the trial judge later explained its context and his
intent on the record, although out of the jury's presence. We con-
clude, however, that defendant has failed to preserve her argu-
ment because of the lack of contemporaneous objection. N.C.G.S.
§ 15A-1446(a) and (b) (1983). This assignment of error is overruled.

[8] Defendant’s final contention is that the trial court erred in
failing to intervene in the State’s closing argument to stop the
district attorney’s improper arguments and in failing to grant
defendant a new trial on the same grounds. Defendant specifically
complains that the district attorney should not have argued to the
jury that her expert witnesses were being compensated to testify,
or that the only way to assure that she would not kill again was
to find her guilty, or that if the jury should find her not guilty by
reason of insanity, she might be released within ninety days.
Defendant’s contention is without merit.
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The law in this area is clear. We have consistently held that

counsel must be allowed wide latitude in the argument of hot-
ly contested cases. He may argue to the jury the facts in
evidence and all reasonable inferences to be drawn therefrom
together with the relevant law so as to present his side of
the case. State v. Monk, 286 N.C. 509, 212 S.E. 2d 125; State
v. Noell, 284 N.C. 670, 202 S.E. 2d 750. Whether counsel
abuses his privilege is a matter ordinarily left to the sound
discretion of the trial judge, and we will not review the exer-
cise of this discretion unless there be such gross impropriety
in the argument as would be likely to influence the verdict of
the jury.

State v. Covington, 290 N.C. 313, 327-28, 226 S.E. 2d 629, 640
(1976). A close reading of the district attorney’s closing argument
reveals no such gross impropriety.

First, an expert witness’ compensation is a permissible cross-
examination subject to test partiality towards the party by whom
the expert was called. State v. Creech, 229 N.C. 662, 51 S.E. 2d
348 (1949). Here, the district attorney questioned Dr. Rose and
Mr. Wagner about payment for their services. He could therefore
properly argue the evidence he had drawn from them to the jury.
Second, the district attorney’s alleged implication that the only
way to ensure that defendant would not kill again was to find her
guilty rather than not guilty by reason of insanity is not borne
out by the record. A reading of this portion of the closing argu-
ment in context shows that the district attorney was speaking to
the four possible verdicts which would result in the restraint of
defendant’s liberty. This Court has held that a prosecutor may
properly ask the jury to return the highest degree of conviction
and the severest punishment available for the crime. State v.
Hamlet, 312 N.C. 162, 321 S.E. 2d 837 (1984). Third, the district at-
torney did not argue that defendant would not be committed if
the jury found her not guilty by reason of insanity. Rather, he
stated the grounds for commitment but misstated the maximum
recommitment period. When considered in the totality of the ar-
gument, this misstatement did not rise to the level of prejudicial
error. We are unable to conclude that the district attorney’s clos-
ing argument was so grossly improper that it required the trial
court’s intervention ex mero motu. Neither does it warrant a new
trial. These assignments of error are overruled.
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Iv

[9]1 Defendant next argues that the trial court erred in failing to
dismiss the arson charge against her. She contends that the State
failed to present evidence that she intended to burn the apart-
ment. This argument fails.

The common law definition of arson is in force in this state.
Arson is the willful and malicious burning of the dwelling house
of another person. State v. Vickers, 306 N.C. 90, 291 S.E, 2d 599
(1982).

“For a burning to be ‘wilful and malicious’ in the law of ar-
son, it must simply be done ‘voluntarily and without excuse
or justification and without any bona fide claim of right. An
intent or animus against either the property itself or its
owner is not an element of the offense’ of common law
arson.”

State v. White, 291 N.C. 118, 126, 229 S.E. 2d 152, 157 (quoting
State v. White, 288 N.C. 44, 50, 215 S.E. 2d 557, 561 (1975)). The
evidence in this case substantially supports each element of ar-
son. One can reasonably infer from the act of setting fire to the
infant’s crib and then leaving the apartment for a period of at
least thirty minutes that the fire would spread to the structure
around the crib. Defendant would hardly have left her apartment,
taking her elder child with her, had she not anticipated that it
would catch fire. While she visited her neighbors, she left her
seat three times to look at her apartment from their front door.
The reasonable jury inference from these actions was that defend-
ant intended the apartment to burn and was looking to see if it
was on fire,

Though defendant set her own apartment afire, the “dwelling
house of another” element of common law arson is satisfied here.
The record reflects that the building in which defendant resided
was an apartment house consisting of several apartments in a
single building. If a dweller in an apartment house burns the
building, he or she is guilty of arson even though the fire is con-
fined to the rooms occupied by the wrongdoer, because the build-
ing is the dwelling house of the other tenants. The trial judge
properly instructed the jury on this aspect of the case.
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[TThe main purpose of common law arson is to protect against
danger to those persons who might be in the dwelling house
which is burned. Where there are several apartments in a
single building, this purpose can be served only by subjecting
to punishment for arson any person who sets fire to any part
of the building.

State v. Jones, 296 N.C. 75, 77-78, 248 S.E. 2d 858, 860 (1978).

Defendant’s assignments of error in this regard are over-
ruled.

\'

[10] Defendant’s next complaint concerns the trial court’s jury
instructions. Although requested to do so, the court refused to in-
clude all of the evidence supporting defendant’s plea of insanity in
the jury instruction on this defense. She argues that the court’s
refusal to give defendant’s requested instruction prejudiced her
because the insanity defense was the crux of her case. We find no
prejudice. The trial court gave the instruction from N.C.P.I.—
Crim. 304.10, and although it refused to give defendant’s re-
quested instruction verbatim, it drew the jury’s attention to most
of the items of evidence defendant had wanted included. A trial
court is not required to give requested instructions verbatim.
State v. Beach, 283 N.C. 261, 196 S.E. 2d 214 (1973). Defendant’s
requested instruction was given in substance. This argument is
without merit.

[11] Defendant argues that the trial court erred in instructing
the jury that it could consider the fact that defendant had been
found competent to stand trial in its decision on the insanity
defense. We disagree. Evidence was introduced at trial describing
defendant’s behavior immediately before and after the crimes, in
addition to which the jury observed defendant’s behavior during
the trial. Defendant herself presented exhaustive evidence of the
testing she underwent before and after the crimes. That she had
been found competent to stand trial after the crimes was simply
one factor that the jury could include when considering all the
evidence with regard to defendant’s insanity defense. Moreover,
although the tests for competency to stand trial and insanity are
different, the trial court explained the difference to the jury, and
instructed it that the competency finding was not conclusive or
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binding in its decision on the insanity defense. We conclude that
the trial court did not err in its instruction on defendant’s insani-
ty defense. This assignment of error is overruled.

[12] Defendant next contends that the trial court erred in refus-
ing to give her requested instruction that drew attention to
specific aspects of the diseases and deficiencies of the mind which
might possibly have affected her ability to commit the murder
with malice or with premeditation and deliberation. We are not so
persuaded. The trial court gave an instruction following N.C.P.L
—Crim. 206.10 which included an explanation of intent, premedi-
tation and deliberation. In addition, the court instructed the jury
as follows:

Now, specific intent to kill is a necessary ingredient of
premeditation and deliberation. If the defendant does not
have the mental capacity to form an intent to kill or to pre-
meditate and deliberate upon the killing, she cannot be con-
victed of murder in the first degree whether such mental
deficiency be due to disease of the mind or some other cause.

Defendant's requested instruction concerning the effect of mental
deficiency arising from diseases of the mind was given in
substance. The trial court did not err in the instruction it gave.
See State v. Monk, 291 N.C. 37, 229 S.E. 2d 163 (1976).

[13] Defendant also requested a jury instruction to the effect
that if the jury should find her not guilty by reason of insanity,
she had stipulated that she met the criteria for involuntary com-
mitment under article 5A of chapter 122 of the North Carolina
General Statutes. The trial court refused to do so. Defendant now
argues that the instruction that the trial court did give was insuf-
ficient to alleviate the jury's fears that she would be allowed to
go free if it found her not guilty by reason of insanity. The State
contends that the trial court’'s instruction complied with this
Court’s decision in State v. Hammonds, 290 N.C. 1, 224 S.E. 24
595 (1976). We agree. In Hammonds we held that “upon request, a
defendant who interposes a defense of insanity to a criminal
charge is entitled to an instruction by the trial judge setting out
in substance the commitment procedures outlined in G.S. 122-84.1,
applicable to acquittal by reason of mental illness.” Id. at 15, 224
S.E. 2d at 604 (emphasis added). Chapter 122 has been repealed
and replaced by chapter 122C. The trial court gave the pattern
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jury instruction in N.C.P.I.— Crim. 304.10 which informed the jury
of the commitment hearing procedures in N.C.G.S. §§ 15A-1321
and -1322, pursuant to article 5 of chapter 122C. This instruction
adequately charged the jury regarding procedures upon acquittal
on the ground of insanity. State v. Adcock, 310 N.C. 1, 310 S.E. 2d
587. Defendant’s assignment of error is overruled.

[14] Defendant’s final assignment of error in this area is that the
trial court erred because it instructed the jury on the insanity
defense in a confusing manner. In addition, she claims prejudicial
error from the court’s failure to instruct on commitment pro-
cedures before sending the jury out, making it necessary to bring
the jury back for this purpose. We disagree.

Since defendant failed to object at trial on the grounds she
here alleges, we review for plain error. State v. Odom, 307 N.C.
655, 300 S.E. 2d 375 (1983); N.C.R. App. P. 10(b}2). We find none.
Our reading of the trial court’s jury instructions reveals that at
one point the judge's charge regarding the jury’s consideration of
and answer to the insanity issue was slightly confusing, but the
judge immediately corrected himself and clarified the matter.
Although he failed to give the commitment instruction before it
retired, the jury was brought back and given the commitment in-
struction. At the same time, the judge went over the special in-
sanity issue again. We conclude that this is not the “ ‘exceptional
case where, after reviewing the entire record, it can be said the
claimed error is a “fundamental error, something so basic, so prej-
udicial, so lacking in its elements that justice cannot have been
done.”’” State v. Odom, 307 N.C. at 660, 300 S.E. 2d at 378
{quoting United States v. McCaskill, 676 F. 2d 995, 1002 (4th Cir.
1982) ). These assignments of error are overruled.

VI

[15] Finally, defendant contends that the trial court erred at
defendant’s second sentencing hearing on the arson conviction in
finding in aggravation that the victim was very young. N.C.G.S.
§ 15A-1340.4(1)j) (1983). She argues that use of the infant’s age as
an aggravating factor in the arson case was a form of double
jeopardy, as she had already been convicted of the child’s murder.
She also contends that the aggravating factor applies only to of-
fenses against persons and not to offenses against property, such
as arson. Defendant has misunderstood the law. Under N.C.G.S.
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§§ 15A-1340.3 and -1340.4 the victim’s age is a statutory aggravat-
ing factor which the court may consider in the arson case regard-
less of whether the arson results in a death. The court therefore
did not aggravate the sentence for arson based on defendant’s
conviction in the joined murder.

Moreover, defendant was convicted of first-degree arson.
First-degree arson, as distinguished from second-degree, arises
where the dwelling house is occupied at the time of the burning.
N.C.G.S. § 14-58 (1986). First-degree arson is an offense against
both persons and property. N.C.G.S. § 15A-1340.4(1)(j) addresses
the victim's vulnerability. State v. Ahearn, 307 N.C. 584, 300 S.E.
2d 689 (1983). Even had defendant’s child not been harmed by the
burning, if it resulted in sufficient charring to constitute arson,
defendant would be guilty of first-degree arson and the child's
vulnerability because of its young age could still have been used
to aggravate defendant’s arson conviction. This aggravating fac-
tor stands independent of the murder conviction and the trial
court could properly consider it. Defendant’s assignments of error
are overruled.

We hold that defendant received a fair trial, free of prejudi-
cial error.

No error.
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No. 123PA86
(Filed 5 May 1988)

1. Accountants § 1; Negligence § 2— tort of negligent misrepresentation
The tort of negligent misrepresentation occurs when a party justifiably
relies to his detriment on information prepared without reasonable care by one
who owed the relying party a duty of care.

2. Accountants § 1— audited financial statements —showing of justifiable reliance

A party cannot show justifiable reliance on information contained in

audited financial statements without showing that he relied upon the actual
financial statements themselves to obtain this information.

3. Accountants § 1— audited financial statements —negligent misrepresentation
by accountants —insufficient complaint

Plaintiff's complaint was insufficient to state a claim against defendant ac-

countants for negligent misrepresentation in the preparation of an audit report

of the financial statements of a corporation where plaintiff alleged that it got

the financial information upon which it relied in extending credit to the
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audited corporation from a Dun & Bradstreet report rather than from the
audited statements themselves.

4. Accountants § 1— audited financial statements —negligent misrepresentation
by accountants — sufficient complaint
A second plaintiff did not plead facts which defeat its negligent misrepre-
sentation claim against defendant accounting firm where it did not allege that
it relied on sources other than the audited financial statements in extending
credit to the audited corporation.

5. Accountants § 1— scope of accountant’s liability to third persons

The rute set forth in Restatement (Second) of Torts § 552 (1977) is
adopted as the standard for determining the scope of an accountant’s liability
to persons other than the client for whom an audit was prepared. Under this
rule, an accountant’s liability extends not only to those with whom the ac-
countant is in privity or near privity but also to those persons, or classes of
persons, whom he knows and intends will rely upon his opinion or whom he
knows his client intends will so rely.

6. Accountants § 1— client’s use of audited statements — knowledge by auditor

It makes no difference whether an auditor’s knowledge that his client in-
tends to supply information to another person or limited groups of persons is
acquired from his client or from another source.

7. Accountants § 1 — negligent misrepresentation in audited reports —duty of care
to creditors
In an action against accountants for negligent misrepresentation in the
preparation of audited financial statements for a corporation, plaintiff's com-
plaint was sufficient to show that defendants owed it a duty of care where
plaintiff alleged that, when defendants prepared audited financial statements
for the corporation, they knew: (1) the statements would be used by the
audited corporation to represent its financial condition to creditors who would
extend credit on the basis of them; and (2) plaintiff and other creditors would
rely upon these statements.

Justice WHICHARD did not participate in the consideration or decision of
this case.

ON Cherry, Bekaert & Holland’s petition for discretionary
review of a decision of the Court of Appeals, 79 N.C. App. 81, 339
S.E. 2d 62 (1986), reversing in part the order of the trial court
entered 9 May 1985 allowing defendants’ motion to dismiss. Heard
in the Supreme Court 11 February 1987.

Grier and Grier, by Joseph W. Grier, III and Richard C. Belt-
koff. Jr., for plaintiff-appellee Raritan River Steel Company.

Golding, Crews, Meekins & Gordon, by Rodney A. Dean and
Andrew W. Lax, for plaintiff-appellee Sidbec-Dosco, Inc.
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Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by
James G. Billings and Martha Jones Mason, for defendant-appel-
lants.

Smith, Helms, Mulliss & Moore, by McNeill Smith, amicus
curiae.

EXUM, Chief Justice.

As the case comes before us it is an action against account-
ants for negligent misrepresentation. Plaintiffs, creditors of Inter-
continental Metals Corporation (“IMC”), allege they incurred
damages when they extended credit to IMC in reliance on incor-
rect information contained in an audit report on IMC’s financial
status prepared for IMC by defendants. Plaintiffs claim defend-
ants were negligent in their preparation of the report.

Interesting questions of first impression are presented. The
first deals with whether plaintiffs who have relied on financial in-
formation in an accountant’s audit report must demonstrate that
they obtained the information from the actual report itself. We
conclude that they must. The second question involves the scope
of an accountant’s liability to persons other than the client for
whom the audit report was prepared. We conclude that the scope
of liability is best measured by the approach set out in the
Restatement (Second) of Torts § 552 (1977).

I

According to the complaints Raritan River Steel Company
and Sidbec-Dosco, Inc. (hereinafter “Raritan” and “Sidbec-Dosco,”
respectively) in these consolidated actions are creditors of IMC.
Defendants are a firm of certified public accountants, and the in-
dividual partners of the firm, retained by IMC to provide an audit
of the company’s financial statements for the years ending 30 Sep-
tember 1980 and 30 September 1981. Plaintiffs extended credit to
IMC on the basis of what they contend was an incorrect over-
statement of the company’s net worth contained in the audit re-
ports prepared by defendants. For their losses resulting from this
extension of credit to IMC plaintiffs seek to hold defendants liable
on two legal theories. The first is that defendants breached their
contract with IMC and plaintiffs may take advantage of the
breach as third-party beneficiaries of the contract. The second
theory is negligent misrepresentation.
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The trial court granted defendants’ motions to dismiss plain-
tiffs' complaints for failure to state a claim upon which relief can
be granted. N.C.G.S. § 1A-1, Rule 12(b)(6) (1983). The Court of Ap-
peals reversed except for the dismissal of Sidbec-Dosco’s third-
party beneficiary claim, which it affirmed. We allowed in part
defendants’ petition for discretionary review. We agreed to
review only the issues arising on plaintiffs’ negligent misrepre-
sentation claims. We declined to review the Court of Appeals’ rul-
ings that Raritan had stated a third-party beneficiary claim and
Sidbec-Dosco had not. We now reverse the Court of Appeals’ deci-
sion that Raritan has stated a claim for negligent misrepresenta-
tion. We affirm the Court of Appeals’ decision that Sidbec-Dosco
has stated a claim for negligent misrepresentation, albeit for dif-
ferent reasons.

IL.

Defendants contend that the trial court properly dismissed
both Raritan's and Sidbec-Dosco’s complaints pursuant to Rule
12(b)(6) because neither complaint alleged reliance on the financial
statements defendants audited. We agree with regard to Raritan
but disagree as to Sidbec-Dosco.

A.
THE RARITAN CLAIM
Raritan’s complaint states in pertinent part:

4. Defendant Cherry Bekaert was engaged, pursuant to a
valid and enforceable contract, to examine the financial
statements of Intercontinental Metals Corporation, Intercon-
tinental Metals Trading Corporation and other related com-
panies (collectively hereafter “IMC”) as of September 30,
1981 and September 30, 1980, in accordance with Generally
Accepted Auditing Standards and to express an opinion as to
whether or not such financial statements presented fairly the
financial position of IMC and the results of its operations and
changes in its financial position for the years ending Septem-
ber 30, 1980 and September 30, 1981. Defendant Cherry
Bekaert published its Report of Certified Public Accountants,
Consolidated Financial Statements, Years ended September
30, 1981 and 1980 on or about January 30, 1982.
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6. Plaintiff had over a period of years sold hot-rolled carbon
wire rod (raw steel) to IMC on open account, relying on infor-
mation available to plaintiff with respect to the financial con-
dition of IMC.

7. Subsequent to May 6, 1982, IMC placed orders for hot-
rolled carbon wire rod (raw steel) with plaintiff in substantial
amounts. Plaintiff's inquiry with respect to the current finan-
cial position of IMC on or about May 6, 1982 included a
report from Dun & Bradstreet, Inc. showing IMC’s audited
net worth as of September 30, 1981, to be $6,964,475.00. The
Dun & Bradstreet, Inc. report made specific reference to
defendant Cherry Bekaert’s Report of Certified Public Ac-
countants as the source of information contained in its report.

8. In reliance upon information contained in the Dun & Brad-
street, Inc. report, as supplied by defendant Cherry Bekaert's
Report of Certified Public Accountants, plaintiff extended
credit to IMC in excess of $2,247,844.61.

A motion to dismiss under Rule 12(b)(6) tests the legal suffi-
ciency of the complaint. Sutton v. Duke, 277 N.C. 94, 176 S.E. 2d
161 (1979). ** [A] complaint should not be dismissed for insufficien-
cy unless it appears to a certainty that plaintiff[s] [are] entitled to
no relief under any state of facts which could be proved in sup-
port of the claim.”” Id. at 103, 176 S.E. 2d at 166 (quoting 2A
Moore's Federal Practice § 12.08 (2d ed. 1968) ). While the concept
of notice pleading is liberal in nature, a complaint must nonethe-
less state enough to give the substantive elements of a legally
recognized claim or it may be dismissed under Rule 12(b)6). Stan-
back v. Stanback, 297 N.C. 181, 204, 254 S.E. 2d 611, 626 (1979).
Moreover, if a complaint pleads facts which serve to defeat the
claim it should be dismissed. Sutton v. Duke, 277 N.C. at 102, 176
S.E. 24 at 166.

Raritan alleges that it got the financial information upon
which it relied, essentially IMC’s net worth, not from the audited
statements themselves, but from information contained in Dun &
Bradstreet. This allegation, we conclude, defeats Raritan’s claim
for negligent misrepresentation so as to render it dismissible
under Rule 12(b)(6).
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[1,2] The tort of negligent misrepresentation occurs when a par-
ty justifiably relies to his detriment on information prepared
without reasonable care by one who owed the relying party a
duty of care. Howell v. Fisher, 49 N.C. App. 488, 272 S.E. 24 19,
disc. rev. denied, 302 N.C. 218, 277 S.E. 2d 69 (1981); Davidson and
Jones, Inc. v. County of New Hanover, 41 N.C. App. 661, 255 S.E.
24 580, disc. rev. denied, 298 N.C. 295, 259 S.E. 2d 911 (1979). We
conclude that a party cannot show justifiable reliance on informa-
tion contained in audited financial statements without showing
that he relied upon the actual financial statements themselves to
obtain this information.

[3] Only one court, to our knowledge, has touched on the ques-
tion whether a plaintiff must show that he relied upon the actual
audited statements prepared by an accountant in order to have a
viable claim for the accountant’s negligent misrepresentation. The
New Jersey Supreme Court seems to require such a showing as
essential to the claim. H. Rosenblum, Inc. v. Adler, 93 N.J. 324,
352-53, 461 A. 2d 138, 153 (1983). After stating an expansive test
for assessing accountants’ liability, the Court limited its holding
by declaring:

The principle that we have adopted applies by its terms only
to those foreseeable users who receive the audited state-
ments from the business entity for a proper business purpose
to influence a business decision of the user, the audit having
been made for that business entity. Thus, for example, an in-
stitutional investor or portfolio manager who does not obtain
audited statements from the company would not come within
the stated principle.

Id. We have not found, nor have plaintiffs cited, a case in which
the plaintiffs prevailed against an auditing accountant on a negli-
gent misrepresentation claim without demonstrating that they
relied upon the accountant’s actual audit opinion. Even in cases,
such as Rosenblum, in which courts have broadened the scope of
those to whom the accountant owes a duty, plaintiffs have been
able to show at least that they relied directly on the audited
financial statements. See International Mortgage Co. v. John P.
Butler Accountancy Corp., 177 Cal. App. 3d 806, 223 Cal. Rptr.
218 (1986); Touche Ross v. Commercial Union Ins., 514 So. 2d 815
(Miss. 1987); H. Rosenblum, Inc. v. Adler, 93 N.J. 324, 461 A. 2d
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138; Citizens State Bank v. Timm, Schmidt & Co., 113 Wis. 2d
376, 335 N.W. 2d 361 (1983).

Our holding that reliance on the audited financial statements
is required in these kinds of cases stems in part from an under-
standing of the audit report. An audit report represents the audi-
tor's opinion of the accuracy of the client’s financial statements at
a given period of time. See generally R. Gormley, The Law of Ac-
countants and Auditors 1-26 (1981). The financial statements
themselves are the representations of management, not the audi-
tor. B. Ferst, Basic Accounting for Lawyers 11 (3d ed. 1975). Iso-
lated statements in the report, particularly the net worth figure,
do not meaningfully stand alone; rather, they are interdependent
and can be fully understood and justifiably relied on only when
considered in the context of the entire report, including any quali-
fications of the auditor’'s opinion and any explanatory footnotes in-
cluded in the statements.

Raritan alleges that it relied not upon the audited financial
statements as prepared by defendants but upon “information con-
tained in the Dun & Bradstreet, Inc. report. . . .” Raritan thus
pleads facts which defeat its claim for negligent misrepresenta-
tion and render this claim dismissible under Rule 12(b)(6).

B.
THE SIDBEC-D0sCO CLAIM
Sidbec-Dosco’s complaint states in relevant part:

17. That based upon financial information showing substan-
tial net worth of IMC, the Plaintiff extended substantial un-
secured credit to IMC during 1982.

24. That the Plaintiff has incurred substantial expenses and
damages as a direct result of its extension of credit to IMC
and IMTC in reliance on the reported financial condition of
these entities.

[4] Because Sidbec-Dosco does not allege that it relied on
sources other than the audited financial statements it has not
pleaded facts which defeat its claim and its complaint is not
dismissible on this ground. Under the liberal rules of notice
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pleading Sidbec-Dosco’s complaint may not be dismissed unless “it
appears to a certainty” that Sidbec-Dosco is not entitled to relief
under any “state of facts.” Sutton v. Duke, 277 N.C. at 103, 176
S.E. 2d at 166. Under its pleading Sidbec-Dosco may be able to
prove at trial that it did indeed rely on the audit report prepared
by defendants.

III.

The more difficult question raised by Sidbec-Dosco’s com-
plaint is whether it alleges enough to show that defendants owed
it a duty of care.

The complaint specifically states:

5. That at the time the Defendant prepared the audited fi-
nancial statements for IMC, the Defendant knew that such fi-
nancial statements would be used for, among other purposes,
general representations by the company of its financial condi-
tion, and that extensions of credit to IMC and its affiliated
companies would be based upon such statements.

22. That the Defendant’s contract with IMC was entered into
for the direct benefit of the Plaintiff and other creditors who
the Defendant knew would be relying upon such information.
(Emphasis supplied.)

Courts in our sister states have recognized at least four dif-
ferent approaches to determine the scope of an accountant’s liabil-
ity for negligent misrepresentation in the context of financial
audits. The most restrictive standard was first enunciated in an
opinion by then Chief Judge Cardozo of the New York Court of
Appeals, in which the Court concluded that to be liable for negli-
gent misrepresentation, an accountant must be in privity of con-
tract with the person seeking to impose liability or there must be
“[a] bond . . . so close as to approach that of privity.” Ultramares
Corp. v. Touche, Niven & Co., 255 N.Y. 170, 182-83, 174 N.E. 441,
446 (1931). Several jurisdictions follow this restrictive view. See,
e.g., Toro Co. v. Krouse, Kern & Co., Inc., 827 F. 2d 155 (7th Cir.
1987) (applying Indiana law); Robertson v. White, 633 F. Supp. 954
(W.D. Ark. 1986) (applying Arkansas law); Briggs v. Sterner, 529
F. Supp. 1155 (S.D. Iowa 1981) (applying Iowa law); Shkofstall v.
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Allied Van Lines, Inc., 455 F. Supp. 351 (N.D. Ill. 1978). Recently
the New York Court of Appeals reaffirmed its reliance on the
Ultramares approach and announced criteria with which to deter-
mine whether the “privity or near-privity” standard had been
met. Credit Alliance Corp. v. Arthur Andersen & Co., 65 N.Y. 2d
536, 493 N.Y.S. 2d 536, 483 N.E. 2d 110 (1985). The Court said:

Before accountants may be held liable in negligence to non-
contractual parties who rely to their detriment on inaccurate
financial reports, certain prerequisites must be satisfied: (1)
the accountants must have been aware that the financial re-
ports were to be used for a particular purpose or purposes;
(2) in the furtherance of which a known party or parties was
intended to rely; and (8) there must have been some conduct
on the part of the accountants linking them to that party or
parties, which evinces the accountant’s understanding of that
party or parties’ reliance.

Id. at 443, 483 N.E. 2d at 118.

A less restrictive rule is set forth in the Restatement (Sec-
ond) of Torts § 552 (1977). That section provides in pertinent part:

Information Negligently Supplied for the Guidance of Others.

(1) One who, in the course of his business, profession or
employment, or in any other transaction in which he has a pe-
cuniary interest, supplies false information for the guidance
of others in their business transactions, is subject to liability
for pecuniary loss caused to them by their justifiable reliancc
upon the information, if he fails to exercise reasonable care
or competence in obtaining or communicating the informa-
tion.

(2) . . . [T]he liability stated in Subsection (1) is limited
to loss suffered

{(a) by the person or one of a limited group of persons for
whose benefit and guidance he intends to supply the informa-
tion or knows that the recipient intends to supply it; and

(b) through reliance upon it in a transaction that he in-
tends the information to influence or knows that the recipi-
ent so intends or in a substantially similar transaction.
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Restatement (Second) of Torts § 552 (1977). As we understand it,
under the Restatement approach an accountant who audits or pre-
pares financial information for a client owes a duty of care not
only to the client but to any other person, or one of a group of
persons, whom the accountant or his client intends the informa-
tion to benefit; and that person reasonably relies on the informa-
tion in a transaction, or one substantially similar to it, that the
accountant or his client intends the information to influence. If
the requisite intent is that of the client and not the accountant,
then the accountant must know of his client’s intent at the time
the accountant audits or prepares the information. A number of
jurisdictions adhere to the Restatement standard. See, e.g., In-
gram Industries, Inc. v. Nowicki, 527 F. Supp. 683 (E.D. Ky., 1981)
(applying Kentucky law); Badische Corporation v. Caylor, 257 Ga.
131, 356 S.E. 2d 198 (1987); Spherex, Inc. v. Alexander Grant &
Co., 122 N.H. 898, 451 A. 2d 1308 (1982); Blue Bell, Inc. v. Peat,
Marwick, Mitchell & Co., 715 S.W. 2d 408 (Tex. App. 1986).

The courts of three states have recently adopted a position
which extends an accountant’s liability to all persons whom the
accountant should reasonably foresee might obtain and rely on
the accountant’s work. See International Mortgage Co. v. John P,
Butler Accountancy Corp., 177 Cal. App. 3d 806, 223 Cal. Rptr.
218; Touche Ross v. Commercial Union Ins., 514 So. 2d 315;
Citizens State Bank v. Timm, Schmidt & Co., 113 Wis. 2d 376, 335
N.W. 2d 361; see also H. Rosenblum, Inc. v. Adler, 93 N.J. 324,
461 A. 2d 138 (limiting the reasonably foreseeable test to those
persons who actually receive the accountant’s work from the ac-
countant’s client).

The fourth approach, adopted below by the Court of Appeals,
was first enunciated in Biakanja v. Irving, 49 Cal. 2d 647, 320 P.
2d 16 (1958), where the California Supreme Court held a notary
public liable to an intended beneficiary under a negligently
prepared will. The California Court said:

The determination whether in a specific case the defendant
will be held liable to a third person not in privity is a matter
of policy and involves the balancing of various factors, among
which are the extent to which the transaction was intended
to affect the plaintiff, the foreseeability of harm to him, the
degree of certainty that the plaintiff suffered injury, the



N.C] IN THE SUPREME COURT 211

Raritan River Steel Co. v. Cherry, Bekaert & Holland

closeness of the connection between the defendant’s conduct
and the injury suffered, the moral blame attached to the
defendant’s conduct, and the policy of preventing future
harm.

Id. at 650, 320 P. 2d at 19. Several of the Biakanja factors were
applied to assess an accountant’s liability for negligent misrepre-
sentation by the Missouri Court of Appeals in Aluma Kraft Mfg.
Co. v. Elmer Fox & Co., 493 S.W. 2d 378 (Mo. App. 1973).

We reject the Ultramares “privity or near-privity” approach,
as elucidated in Credit Alliance, because it provides inadequately
for the central role independent accountants play in the financial
world. Accountants’ audit opinions are increasingly relied upon by
the investing and lending public in making financial decisions. See
Wiener, Common Law Liability, 20 San Diego L. Rev. 233, 250
(1983). The accounting profession itself has recognized as much.
The Financial Accounting Standards Board has stated that

[m)any people base economic decisions on their relationships
to and knowledge about business enterprises and thus are
potentially interested in the information provided by finan-
cial reporting. Among the potential users are owners,
lenders, suppliers, potential investors and creditors,
employees, management, directors, customers, financial
analysts and advisors . . . and the public.

Comment, The Citadel Falls?—Liability For Accountants In
Negligence To Third Parties Absent Privity: Credit Alliance
Corp. v. Arthur Anderson & Co., 59 St. John’s L. Rev. 348, 360
(1985) (citing 2 American Institute of Certified Public Account-
ants, AICPA Professional Standards ET, §§ 51.04, 101.01 (1981) ).
Because of this heavy public reliance on audited financial informa-
tion we believe an approach that protects those persons, or
classes of persons, whom an accountant knows will rely on his
audit opinion, but who may not otherwise be in “privity or near
privity,” with him is desirable.

Although the Ultramares approach to accountants’ liability
seems unduly restrictive, we also decline to adopt the “reasonably
foreseeable” test because it would result in liability more expan-
sive than an accountant should be expected to bear. Courts which
extend an accountant’s liability to all reasonably foreseen users of
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his financial information do so on the ground that there is no good
reason to exempt accountants from the general rule that a negli-
gent actor is liable for all reasonably foreseeable consequences of
his negligence. See International Mortgage Co. v. John P. Butler
Accountancy Corp., 177 Cal. App. 3d at 819-20, 223 Cal. Rptr. at
226; Rosenblum v. Adler, 93 N.J. at 33941, 461 A. 2d at 145-47;
Citizens State Bank v. Timm, Schmidt & Co., 113 Wis. 2d at 386,
335 N.W. 2d at 366. The reasoning of the Rosenblum court is rep-
resentative. It analogized a negligent misrepresentation claim
against an accountant to a products liability claim against a manu-
facturer and concluded that public policy did not justify disparate
negligence standards. Rosenblum v. Adler, 93 N.J. at 341, 461 A,
2d at 147.

Between the production and distribution of an accountant’s
audit report and the design and manufacture of a product we per-
ceive significant differences which justify establishing a narrower
class of plaintiffs to whom the accountant owes a duty of care.
Designers and manufacturers have control over the processes by
which the products enter the stream of commerce. See R.
Gormley, The Foreseen, The Foreseeable, and Beyond— Account-
ants’ Liability to Nonclients, 14 Seton Hall L. Rev. 528, 552 {1984),
Manufacturers, and to a lesser extent designers, can limit their
potential liability by controlling the number of products they
release into the marketplace. Auditors, on the other hand, have
no control over the distribution of their reports, and hence lack
control over their exposure to liability. Moreover, as noted previ-
ously, auditors do not control their client’s accounting records and
processes. B. Ferst, Basic Accounting for Lawyers 11 (3d ed.
1975). While, in the final analysis, an auditor renders an opinion
concerning the accuracy of his client’s records, he necessarily
relies, in some measure, on the client for the records’ contents.!

1. The description of the auditing process by the American Institute of Cer-
tified Public Accountants in its Statement on Auditing Standards reveals the
degree to which auditors are unable to control certain variables:

An examination made in accordance with generally accepted auditing stand-
ards is subject to the inherent limitations of the auditing process. . . . [T]he
auditor’s examination, based on the concept of selective testing of the data
being examined, is subject to the inherent risk that material errors or irregu-
larities, if they exist, will not be detected. The risk that material errors or ir-
regularities will not be detected is increased by the possibility of
management's override of internal controls, collusion, forgery, or unrecorded
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Because of the accountant's inability to control the distribution of
his report, as well as his lack of control over some of the contents
of the statements he assesses, a standard which limits his poten-
tial liability is appropriate.

A more fundamental difference between product designers
and manufacturers and accountants lies in their differing expecta-
tions concerning their work product. Manufacturers and designers
fully expect that their products will be used by a wide variety of
unknown members of the public. Indeed, this is their hope, for
with wider use will come increased profits. This is not the case
when an accountant prepares an audit. An accountant performs
an audit pursuant to a contract with an individual client. The
client may or may not intend to use the report for other than in-
ternal purposes. It does not benefit the accountant if his client
distributes the audit opinion to others. Instead, it merely exposes
his work to many whom he may have had no idea would scruti-
nize his efforts. We believe that in fairness accountants should
not be liable in circumstances where they are unaware of the use
to which their opinions will be put. Instead, their liability should
be commensurate with those persons or classes of persons whom
they know will rely on their work. With such knowledge the
auditor can, through purchase of liability insurance, setting fees,
and adopting other protective measures appropriate to the risk,
prepare accordingly.

It is instructive that Judge Cardozo, the architect of reasona-
ble foreseeability as the touchstone for products liability, Mac-
Pherson v. Buick Motor Co., 217 N.Y. 282, 111 N.E. 1050 (1916),
declined to adopt the same standard for accountants’ liability in

transactions. Certain acts, such as collusion between client personnel and third
parties or among management or employees of the client, may result in mis-
representations being made to the auditor or in the presentation to the auditor
of falsified records or documents that appear truthful and genuine. Unless the
auditor’s examination reveals evidential matter to the contrary, his reliance on
the truthfulness of certain representations and on the genuineness of records
and documents obtained during his examination is reasonable. . . . Further,
the auditor cannot be expected to extend his auditing procedures to seek to
detect unrecorded transactions unless evidential matter obtained during his
examination indicates that they may exist. For example, an auditor ordinarily
would not extend his auditing procedures to seek failures to record the receipt
of cash from unexpected sources.

1 Prof. Stand. [AICPA] (CCH) AU §§ 327.11-.12 (1982).
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Ultramares. Judge Cardozo distinguished accountants from manu-
facturers because of the potential for excessive accountants’ lia-
bility. He wrote that if accountants could be held liable for
negligence by those who were not in privity, or nearly in privity,
accountants would face “liability in an indeterminate amount for
an indeterminate time to an indeterminate class.” Ultramares
Corp. v. Touche, Niven & Co., 255 N.Y. at 179-80, 174 N.E. at 444.
Because of this potential for inordinate liability Judge Cardozo
concluded, as do we, that accountants should be held liable to a
narrower class of plaintiffs than the class embraced by the rea-
sonable foreseeability test.

We also reject the Biakanja balancing test adopted by the
Court of Appeals. This test has been applied by only one other
court to assess an accountant’s liability. See Aluma Kraft Mfg.
Co. v. Elmer Fox & Co., 493 S.W. 2d 378 (Mo. App. 1973). More
importantly, the Biakanja test is difficult to apply. It requires
that the “moral blame” of the defendant and the “policy of pre-
venting future harm” be considered in determining whether the
defendant should be held liable. These factors are not capable of
precise application and seem to add little to an assessment of
whether a defendant violated a particular duty of care. Further-
more, the Bigkanja test approximates a “reasonable foreseeabili-
ty” test. One of the factors in the test is “the foreseeability of
harm to the plaintiff.” Biakanja v. Irving, 49 Cal. 2d at 650, 320 P.
2d at 19. For the reasons already specified, we decline to adopt a
standard which would extend accountants’ liability to all reasona-
bly foreseeable plaintiffs.

[51 We conclude that the standard set forth in the Restatement
(Second) of Torts § 552 (1977) represents the soundest approach to
accountants’ liability for negligent misrepresentation. It con-
stitutes a middle ground between the restrictive Ultramares ap-
proach advocated by defendants and the expansive “reasonably
foreseeable” approach advanced by plaintiffs. It recognizes that li-
ability should extend not only to those with whom the accountant
is in privity or near privity, but also to those persons, or classes
of persons, whom he knows and intends will rely on his opinion,
or whom he knows his client intends will so rely. On the other
hand, as the commentary makes clear, it prevents extension of
liability in situations where the accountant “merely knows of the
ever-present possibility of repetition to anyone, and the possibili-
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ty of action in reliance upon [the audited financial statements], on
the part of anyone to whom it may be repeated.” Restatement
Second) of Torts § 552, Comment h. As such it balances, more so
than the other standards, the need to hold accountants to a stand-
ard that accounts for their contemporary role in the financial
world with the need to protect them from liability that unreasona-
bly exceeds the bounds of their real undertaking.

[6] We acknowledge that courts have not been uniform in their
application of the Restatement approach. See generally R. Gorm-
ley, The Foreseen, The Foreseeable, and Beyond— Accountants’
Liability to Nonclients, 14 Seton Hall L. Rev. 528, 540-48 (1984).
Some confusion arises due to illustration 10 under Comment h.?
This illustration has been read by some to mean that liability
turns on whether the accountant’s client specifically mentions a
person or class of persons who are to receive the audited financial
statements. See Blue Bell v. Peat, Marwick, Mitchell & Co., 715
S.W. 2d at 412. The Restatement’s text does not demand that the
accountant be informed by the client himself of the audit report’s
intended use. The text requires only that the auditor know that
his client intends to supply information to another person or
limited group of persons. Whether the auditor acquires this
knowledge from his client or elsewhere should make no dif-
ference. If he knows at the time he prepares his report that
specific persons, or a limited group of persons, will rely on his
work, and intends or knows that his client intends such reliance,
his duty of care should extend to them.

{71 Applying the Restatement test to Sidbec-Dosco’s complaint,
we conclude Sidbec-Dosco has stated a legally sufficient claim

2. Example 10 under Commentary h provides as follows:

A, an independent public accountant, is retained by B Company to conduct an
annual audit of the customary scope for the corporation and to furnish his
opinion on the corporation’s financial statements. A is not informed of any in-
tended use of the financial statements; but A knows that financial statements,
accompanied by an auditor’s opinion, are customarily used in a variety of finan-
cial transactions by the corporation and that they may be relied upon by
lenders, investors . . . and the like . . . . In fact B Company uses the financial
statements and accompanying auditor’s opinion to obtain a loan from X Bank.
Because of A’s negligence, he issues an unqualifiedly favorable opinion upon a
balance sheet that materially misstates the financial position of B Company
and through reliance upon it X Bank suffers pecuniary loss. A is not liable to
X Bank.
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against defendants for negligent misrepresentation. Sidbec-Dosco
alleges that when defendants prepared the audited financial state-
ments for IMC they knew: (1) the statements would be used by
IMC to represent its financial condition to creditors who would
extend credit on the basis of them; and (2) plaintiff and other
creditors would rely upon these statements. These allegations are
sufficient to impose upon defendants a duty of care to Sidbec-Dos-
co under the Restatement approach as we have interpreted and
adopted it herein.

In summary we reverse the Court of Appeals’ decision that
Raritan stated a claim against defendants for negligent misrepre-
sentation. We affirm, for the reasons stated herein, the Court of
Appeals’ decision that Sidbec-Dosco stated such a claim. The deci-
sion below, therefore, insofar as it addressed plaintiffs’ elaims for
negligent misrepresentation, is

Affirmed in part and reversed in part.

Justice WHICHARD did not participate in the consideration or
decision of this case.

PEOPLES SECURITY LIFE INSURANCE COMPANY v. MILTON S. HOOKS

No. 437TPAS87
(Filed 5 May 1988)

1. Contracts § 35— interference with contract—business competition as justifica-
tion

Competition in business constitutes justifiable interference in another’s
business relations and is not actionable so long as it is carried on in fur-
therance of one's own interest and by means that are lawful.

2. Contracts § 33— hiring of competitor’s employees— justifiable interference
with employment contracts

Plaintiff insurance company’s allegations that defendant left his position
with plaintiff to accept employment with a competing company, that his new
job involved developing the territory of eastern North Carolina and South
Carolina, and that defendant offered plaintiff's employees job opportunities
which induced them to terminate their terminable at will contracts and, by
locating these employees in their previously assigned territories, induced them
to breach the non-competition clauses in their contracts with plaintiff are held
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insufficient to state a claim for tortious interference with contract because the
hiring and placing of plaintiff's former employees by defendant for the pur-
poses of developing the territory assigned to him by a company competing
with plaintiff amounted to justifiable interference.

3. Contracts § 7.1; Master and Servant § 11.1— hiring of plaintiff's employees—
no breach of covenant not to compete

The mere fact that plaintiff may have been inconvenienced because de-
fendant hired its employees does not give rise to a legally recognizable claim
against defendant for breaching the covenant contained in his own terminable
at will employment contract with plaintiff not to solicit or service plaintiff’s
policyholders or interfere with its existing policies for one year after termina-
tion.

Justice MEYER dissenting.

ON discretionary review of a decision of the Court of Ap-
peals, 86 N.C. App. 354, 357 S.E. 2d 411 (1987), which affirmed a
judgment entered by Long, J., at the 27 October 1986 Civil Ses-
sion of Superior Court, NASH County. Heard in the Supreme
Court on 11 February 1988.

Mount, White, Hutson & Carden, P.A., by James H. Hughes,
for the plaintiff-appellant.

Brooks, Pierce, McLendon, Humphrey & Leonard, by James
T. Williams, Jr. and Jim W. Phillips, Jr., for the defendant-
appellee.

MITCHELL, Justice.

The plaintiff contends that the Court of Appeals erred in af-
firming the trial court’s entry of judgment, pursuant to Rule
12(b)6) of the North Carolina Rules of Civil Procedure, dismissing
the plaintiff’s claims. We conclude that the Court of Appeals was
correct in affirming the dismissal.

The plaintiff, Peoples Security Life Insurance Company [here-
inafter Peoples Life], brought this action alleging in its complaint
that it is in the business of selling life, health and accident in-
surance policies. The defendant, Hooks, was employed by the
plaintiff until 27 November 1985 as a district manager with super-
visory responsibilities in the towns of Rocky Mount, Wilson and
Farmville and their immediate vicinities. Hooks supervised, on be-
half of Peoples Life, approximately forty-five insurance agents



218 IN THE SUPREME COURT [322

Peoples Security Life Ins. Co. v. Hooks

whose duties included selling and servicing insurance policies and
collecting premiums.

On 27 November 1985, Hooks resigned from Peoples Life to
accept employment with Monumental Life Insurance Company, a
competitor of Peoples Life. At Monumental, Hooks was assigned
the job of developing the territory of eastern North and South
Carolina. To assist him in developing his assigned territory,
Hooks hired fifteen insurance agents and four sales managers
who until then were employed by Peoples Life.

In its complaint, the plaintiff alleged as its first claim for re-
lief that the defendant maliciously interfered with employment
contracts existing between Peoples Life and certain former
agents. The plaintiff alleged as its second claim that the defend-
ant, by hiring the plaintiff's employees, breached a covenant not
to compete contained in his own employment contract with Peo-
ples Life. The plaintiff alleged actual damages in excess of
$785,000 and sought punitive damages of not less than $1,000,000.

The defendant denied the material allegations in plaintiff's
complaint and counterclaimed for monies allegedly due him.

A motion to dismiss under N.C.G.S. § 1A-1, Rule 12(b)(6) tests
the legal sufficiency of the complaint. Sutton v. Duke, 277 N.C. 94,
176 S.E. 2d 161 (1970). In ruling on the motion, the allegations of
the complaint are viewed as admitted, and on that basis the court
must determine as a matter of law whether the allegations state a
claim for which relief may be granted. Newton v. Standard Fire
Ins. Co., 291 N.C. 105, 229 S.E. 2d 297 (1976). In reviewing a
dismissal of a complaint for failure to state a claim, the appellate
court must determine whether the complaint alleges the substan-
tive elements of a legally recognized claim and whether it gives
sufficient notice of the events which produced the claim to enable
the adverse party to prepare for trial. See Sutton v. Duke, 277
N.C. at 104, 176 S.E. 2d at 167; see also Stanback v. Stanback, 297
N.C. 181, 254 S.E. 2d 611 (1979). A claim should be dismissed
under Rule 12(b}(6) where it appears that the plaintiff is entitled
to no relief under any statement of facts which could be proven.
See Newton v. Standard Fire Ins. Co., 291 N.C. at 111, 229 S.E. 2d
at 300; Sutton v. Duke, 277 N.C. at 102, 176 S.E. 2d at 166.
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FIRST CLAIM

The plaintiff, Peoples Life, brought this action alleging in its
first claim for relief that the defendant tortiously interfered with
terminable at will contracts between the plaintiff and certain of
its former employees. Pertinent allegations include the following:

7. That most of the contracts which plaintiff had with its in-
surance agents provided that in the event that agents left
the employment of the company they agreed for a period of
one year “not to work upon or in any way interfere with any
part of any account or territory upon which the Agent previ-
ously worked in the same State for the Company.”

8. That the defendant, Milton S. Hooks, had personal knowl-
edge of the contractual relationship with the agents in the
Rocky Mount-Wilson-Farmville area with the plaintiff, and of
the terms and conditions thereof.

11. That before resigning from the employment of the plain-
tiff, the defendant, Milton S. Hooks, sought out and took em-
ployment with another insurance company, which he knew to
have a history of pirating the plaintiff's insurance agents. His
employment was to develop the territory of eastern North
and South Carolina for his new employer.

12. That the plaintiff is informed and believes that before
terminating his employment with the plaintiff, the defendant,
Milton S. Hooks, understood and actively engaged in inducing
the plaintiff's agents to terminate their contracts of employ-
ment with the plaintiff.

13. That immediately after his resignation the defendant,
Milton S. Hooks, with full knowledge of his contractual rela-
tionship with the plaintiff, employed 15 of the plaintiff's in-
surance agents and 4 of its sales managers, intentionally
inducing them to terminate their contracts of employment
with the plaintiff.

14. That upon information and belief, the defendant, Milton
S. Hooks, employed said insurance agents to sell insurance in
the same territory in which they had sold insurance for plain-
tiff, in direct violation of their contractual obligation to the
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plaintiff “not to work upon or in any way interfere with any
part of any account or territory upon which the Agent previ-
ously worked in the same State for the Company.”

19. That the actions, as outlined above, by the defendant,
were without justification and were done wilfully, in reckless
and wanton disregard of the plaintiff's rights.

In Childress v. Abeles, Justice Parker, later Chief Justice,
explained the claim for tortious interference with a contract and
defined its elements as follows:

The overwhelming weight of authority in this nation is
that an action in tort lies against an outsider who knowingly,
intentionally and unjustifiably induces one party to a con-
tract to breach it to the damage of the other party.

[The] essential elements of the wrong [are as follows]:
First, that a valid contract existed between the plaintiff and
a third person, conferring upon the plaintiff some contractual
right against the third person. Second, that the outsider had
knowledge of the plaintiff's contract with the third person.
Third, that the outsider intentionally induced the third per-
son not to perform his contract with the plaintiff. Fourth,
that in so doing the outsider acted without justification.
Fifth, that the outsider’s act caused the plaintiff actual
damages. (Citations omitted.)

240 N.C. 667, 676, 84 S.E. 2d 176, 181 (1954).

[1] A motion under Rule 12(b)6) should be granted when the
complaint reveals that the interference was justified or privi-
leged. See, e.g., Smith v. Ford Motor Co., 289 N.C. 71, 221 S.E. 2d
282 (1976); Childress v. Abeles, 240 N.C. 667, 84 S.E. 2d 176 (1954).
In Smith we held that “[t]he privilege [to interfere] is conditional
or qualified; that is, it is lost if exercised for a wrong purpose. In
general, a wrong purpose exists where the act is done other than
as a reasonable and bona fide attempt to protect the interest of
the defendant which is involved.” Smith v. Ford Motor Co., 289
N.C. at 91, 221 S.E. 2d at 294 (quoting Carpenter, Interference
With Contract Relations, 41 Harv. L. Rev. 728, 746 (1928)). In
determining whether an actor’s conduct is justified, consideration
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is given to the following: the circumstances surrounding the in-
terference, the actor’s motive or conduct, the interests sought to
be advanced, the social interest in protecting the freedom of ac-
tion of the actor and the contractual interests of the other party.
4 Restatement (Second) Torts § 767 (1979); see also Smith v. Ford
Motor Co., 289 N.C. at 94, 221 S.E. 2d at 296. If the defendant’s
only motive is a malicious wish to injure the plaintiff, his actions
are not justified. 86 C.J.S. Torts § 44 (1954). If, however, the de-
fendant is acting for a legitimate business purpose, his actions are
privileged. Numerous authorities have recognized that competi-
tion in business constitutes justifiable interference in another’s
business relations and is not actionable so long as it is carried on
in furtherance of one’s own interests and by means that are
lawful. See Childress v. Abeles, 240 N.C. 667, 84 S.E. 2d 176; 45
Am. Jur. 2d Interference §§ 29-32 (1950); see generally Annot.
“Interference with Business Relation,” 9 A.L.R. 2d 262-63 (1969).
With these familiar principles in mind, we review the plaintiff’'s
claim for interference with its employment contracts.

[2] In the present case, the plaintiff's complaint alleges that the
defendant offered the plaintiff's employees job opportunities
which induced them to terminate their terminable at will con-
tracts and, by locating these employees in their previously as-
signed territories, induced them to breach the non-competition
clauses contained in their contracts with the plaintiff. The plain-
tiff contends that these allegations state a valid claim for tortious
interference.

The mere fact that the plaintiff's employment contracts with
the employees in question were terminable at will does not pro-
vide the defendant a defense to the plaintiff's claim for tortious
interference. Childress v. Abeles, 240 N.C. at 678, 84 S.E. 2d at
184. Moreover, even though the employment contracts were ter-
minable at will, the non-competition clauses contained therein
were not. The non-competition clauses bound the employees for
one year after termination of their employment with the plaintiff,
and competition by the employees during that period in violation
of the clauses would be a breach of contract.

The plaintiff's complaint reveals on its face, however, that
the defendant was justified in offering the plaintiff's employees
new jobs and locating them in their previously assigned territory.
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The complaint alleges that the defendant left his position with the
plaintiff, Peoples Life, to accept employment with a competing in-
surance company. His new job involved “develop[ing] the ter-
ritory of eastern North and South Carolina.”

We conclude that the hiring and placing of the plaintiff's
former employees by the defendant for the purpose of developing
the territory assigned to him by a company competing with the
plaintiff amounted to justifiable interference. In reaching this con-
clusion, we recognize and apply the general principle that in-
terference may be justified when the plaintiff and the defendant
are competitors. Childress v. Abeles, 240 N.C. 667, 84 S.E. 2d 176.
See also, Bennett v. Storz Broadcasting Co., 270 Minn. 525, 134
N.W. 2d 892 (1965); Schonwald v. Ragains, 32 Okla. 223, 122 P. 203
(1912); Philadelphia Dairy Prod. v. Quaker City Ice Cream Co.,
306 Pa. 164, 159 A. 3 (1932); Thacker Coal & Coke Co. v. Burke, 59
W.Va. 253, 53 S.E. 161 (1906). Contra Moye v. Eure, 21 N.C. App.
261, 205 S.E. 2d 221 (1974); Overall Corp. v. Linen Supply, Inc., 8
N.C. App. 528, 174 S.E. 2d 659 (1970). Further, we find the well-
reasoned opinion of Judge Learned Hand in Triangle Film Corp.
v. Artcraft Pictures Corp., 250 F. 981 (2d Cir. 1918) to be per-
suasive. Judge Hand, writing for the majority in that case, stated
that public policy demands that absent some monopolistic purpose
everyone has the right to offer better terms to another’s
employee, so long as the latter is free to leave. Id. A contrary
result would be intolerable, both to the new employer who could
use the employee more effectively and to the employee who
might receive added pay. Id. To hold otherwise would unduly
limit lawful competition. Id.

Later cases adopt the rationale of Triangle Film. The free
enterprise system demands that competing employers be allowed
to vie for the services of the “best and brightest” employees
without fear of subsequent litigation for tortious interference. See
McCluer v. Super Maid Cook-Ware Corp., 62 F. 2d 426 (10th Cir.
1932); Vincent Horwitz Co. v. Cooper, 352 Pa. 7, 41 A. 2d 870
(1945); Diodes, Inc. v. Franzen, 260 Cal. App. 2d 244, 67 Cal. Rptr.
19 (1968); Coleman & Morris v. Pisciotta, 107 N.Y.S. 2d 715, 279
A.D. 656 (1951). To restrict an employer’s right to entice
employees, bound only by terminable at will contracts, from their
positions with a competitor or to restrict where those employees
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may be put to work once they accept new employment savors
strongly of oppression.

Competition . . . is the life of trade. Every act done by a
trader for the purpose of diverting trade from a rival, and at-
tracting it to himself, is an act intentionally done, and, in so
far as it is successful, to the injury of the rival in his business
. ... To hold such an act wrongful and illegal would be to
stifle competition. Trade should be free and unrestricted; and
hence every trader is left to conduct his business in his own
way, and cannot be held accountable to a rival who suffers a
loss of profits by anything he may do, so long as the methods
he employs are not of a class of which fraud, misrepresenta-
tion, intimidation, coercion, obstruction, or molestation of the
rival or his servants . . . are instances.

Macauley Bros. v. Tierney, 19 R.1. 255, 256, 33 A. 1, 2 (1895), cited
with approval in C. S. Smith Metro. Mkt. v. Lyons, 16 Cal. 2d 389,
106 P. 2d 414 (1940); Kingstron Trap Rock Co. v. International
Union of Operating Engineers, 129 N.J. Eq. 570, 19 A. 2d 661
(1941).

In refusing to recognize the plaintiff's claim for tortious in-
terference with contractual rights, we do not leave employers
without recourse. Employers’ rights to protect their interests, by
reasonable employment contracts, are recognized everywhere. A
breach by an employee of a covenant not to compete, even in an
employment contract terminable at will, affords the employer a
claim for relief against the employee. See, e.g., Kadis v. Britt, 224
N.C. 154, 29 S.E. 2d 543 (1944). Further, the mere existence of a
claim for breach of contract against such an employee does not
automatically prevent the employer from having a valid claim for
tortious interference. Childress v. Abeles, 240 N.C. at 678-79, 84
S.E. 2d at 184. If the employer can demonstrate that the in-
terference was wrongful and without justification, an action also
lies against the tortious interferer. Id.

SECOND CLAIM

[38] In the plaintiff's second claim for relief it alleges that the
defendant breached the covenant not to compete contained in his
own terminable at will employment contraet with the plaintiff.
Pertinent allegations of the complaint are:
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22. That pursuant to the terms of said contract between
plaintiff, Peoples Security Life Insurance Company, and the
defendant, Milton S. Hooks, Hooks agreed that upon termina-
tion he would, for a period of one year, refrain from “solicita-
tion or servicing of policyholders of the Company . . . or in
any way interfering with existing policies.”

23. That the defendant, Milton S. Hooks, has interfered with
plaintiff's business in violation of his contract by hiring 15 of
plaintiff's insurance agents, 4 of its sales managers and the
Distriect Marketing Specialist thereby inducing them to ter-
minate their employment with the plaintiff and leaving plain-
tiff without adequate means of servicing its policyholders and
collecting its premiums.

The complaint does not allege that the defendant solicited or
serviced policyholders of Peoples Life. Neither does the complaint
allege that the defendant directly interfered with existing
policies. Rather, it alleges that because the defendant induced cer-
tain of the plaintiff's employees to change employers, he generally
“interfered with plaintiff’s business.” We conclude that the mere
fact that the plaintiff may have been inconvenienced because the
defendant hired its employees does not give rise to a legally
recognizable claim against the defendant for breaching his cove-
nant not to solicit or service the plaintiff's policyholders or in-
terfere with its existing policies. We hold that the second claim in
the complaint fails to allege facts sufficient to state a claim upon
which relief may be granted.

We do not address the defendant’s contention that the cove-
nant not to compete in his employment contract with the plaintiff
is unenforceable, since we need not answer that question in
resolving the issues before us. We hold that the Court of Appeals
did not err in affirming the trial court’s dismissal of the plaintiff's
claims under Rule 12(b)(6) for failure to state a claim upon which
relief may be granted. The decision of the Court of Appeals is af-
firmed.

Affirmed.
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Justice MEYER dissenting.

Plaintiff’s first claim against defendant in this lawsuit sounds
in tortious interference with contract. In its opinion in this case,
the majority holds in part that, because competition in business
constitutes a justification for interfering with the contractual
relationships of others, plaintiff's lawsuit against defendant must
fail as a matter of law. It is my sincere belief that the law of
North Carolina is not now, nor should it ever be, that business
competition is recognized as a legal justification for behavior such
as that displayed by defendant here. This case, in my view, was
for the jury, and accordingly, I dissent.

The case, as a procedural matter, is before us by virtue of
the trial judge’s decision to grant defendant Hooks' motion to
dismiss pursuant to Rule 12(b)6) of the North Carolina Rules of
Civil Procedure. I note as an initial matter that the burden of the
movant in a case such as that before us is substantial. A claim for
relief should clearly not suffer dismissal unless it affirmatively ap-
pears that plaintiff is entitled to no relief under any state of facts
which could be presented in support of the claim. See Presnell v.
Pell, 298 N.C. 715, 260 S.E. 2d 611 (1979). Moreover, in construing
the complaint, the accepted rule is to construe it liberally, with
every reasonable intendment and presumption in favor of the
plaintiff. Childress v. Abeles, 240 N.C. 667, 84 S.E. 2d 176 (1954).

As the majority opinion correctly indicates, this Court, in its
opinion in Childress, explained the nature of a claim for tortious
interference with a contract. We defined its elements as follows:

First, that a valid contract existed between the plaintiff and
a third person, conferring upon the plaintiff some contractual
right against the third person. Second, that the outsider had
knowledge of the plaintiff's contract with the third person.
Third, that the outsider intentionally induced the third per-
son not to perform his contract with the plaintiff. Fourth,
that in so doing the outsider acted without justification.
Fifth, that the outsider’s act caused the plaintiff actual
damages.

Id. at 674, 84 S.E. 2d at 181-82 (citations omitted). The majority,
concluding in essence that under no set of facts presented by
plaintiff could defendant have acted without justification, held
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proper the trial court’'s decision to grant defendant’s motion to
dismiss pursuant to Rule 12(b)6). I simply do not agree, for, in my
view, all five of these prerequisites were potentially satisfied, and
the case was therefore for the jury.

Before reaching the question of justification, I note as an
aside that there is no question but that employment contracts at
will are not treated any differently vis-a-vis the action in question
here. In Childress v. Abeles, 240 N.C. 667, 84 S.E. 2d 176, this
Court held that the mere status of the contract as terminable at
will does not defeat the plaintiff's cause of action for tortious in-
terference. In so holding, our Court relied on the reasoning of the
United States Supreme Court in the case of Truax v. Raick, 239
U.S. 33, 60 L.Ed. 131 (1915). In that case, it stated that “[t]he fact
that employment is at the will of the parties, respectively, does
not make it one at the will of others. ... [B]y the weight of
authority, the unjustified interference of third persons is ac-
tionable although the employment is at will.” Id. at 38, 60 L.Ed. at
134.

As for the question of justification, I believe strongly that
the majority is incorrect in its conclusion that competition in
business such as that allegedly motivating defendant in this case
is, under North Carolina law, a legal justification serving to
eviscerate this or any other plaintiff's cause of action for tortious
interference with contract. In my view, the law in this State is,
and should be, that business competition is not such a justification
and that, accordingly, cases such as that before us are not
dismissible as a matter of law, but rather, are best left with a
jury for decision.

It is admitted that this issue—specifically, whether business
competition is a justification for interfering with the contractual
relations of others—has produced divergent points of view
amongst the jurisdictions of this nation. The majority quite cor-
rectly indicates that the law of several states and the view of the
Restatement (Second) of Torts are supportive of its position in
this matter. Moreover, citing dicta in this Court’s decision in
Childress v. Abeles, 240 N.C. 667, 84 S.E. 2d 176, it claims further
that the law of our own State is consistent with the idea of
business competition as a legal justification for contract in-
terference. I take issue with this latter claim in the majority opin-
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ion. In fact, the law currently is, and certainly should continue to
be, to the contrary.

Though this Court has not addressed anything approaching
the issue before us today since the Childress case, our own Court
of Appeals has applied the reasoning from that decision on sever-
al occasions. In Overall Corporation v. Linen Supply, Inc., 8 N.C.
App. 528, 174 S.E. 2d 659 (1970), for example, plaintiff and defend-
ant were corporate competitors in the industrial laundry business.
Defendant induced one of plaintiff's employees to breach an em-
ployment contract as a route salesman with plaintiff and to enter
a similar contract with defendant. The employee in question then
solicited the business of plaintiff's customers, inducing them
thereby to breach their contracts with plaintiff for laundry serv-
ice. The Court of Appeals, in upholding plaintiff's award against
defendant for tortious interference with contract, made the fol-
lowing significant statement:

We see no valid reason for holding that a competitor is priv-
ileged to interfere wrongfully with contractual rights. If
contracts otherwise binding are not secure from wrongful in-
terference by competitors, they offer little certainty in busi-
ness relations, and it is security from competition that often
gives them value.

Id. at 531, 174 S.E. 2d at 661. This position, which the Court of
Appeals subsequently affirmed in Moye v. Eure, 21 N.C. App. 261,
204 S.E. 2d 221 (1974), is one with which I agree.

If there is uncertainty as to what the law is in North Caro-
lina on this question, there can be, in my view, no question as to
what the law should be. The majority’s position—that business
competition justifies interference with contract—is, it seems to
me, wrong for a number of significant policy reasons. First, the
majority’s holding today is severely at odds with the longstanding
and historic principle of freedom of contract. The principle of free-
dom of contract rests on the premise that it is in the public inter-
est to accord individuals broad powers to order their affairs
through legally enforceable agreements. A. Farnsworth, Con-
tracts § 5.1 (1982). In North Carolina, this vitally important prin-
ciple has long been a part of our jurisprudential heritage. Under
our law, parties are free to contract to anything as long as it is
not illegal, unconscionable, or against the public interest. Bicycle
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Transit Authority, Inc. v. Bell, 314 N.C. 219, 333 S.E. 2d 299
(1985).

Here, plaintiff sought to “order [its] affairs” by the insertion
of legally enforceable covenants not to compete into its employ-
ment contracts with defendant and with those employees defend-
ant eventually hired away. By virtue of these employment
contracts, the affected employees were forbidden *“to work upon
or in any way interfere with any part of any account or territory
upon which the Agent previously worked in the same State for
the Company” for a period of one year. It is undisputed,
moreover, that defendant induced the employees not only to ter-
minate their employment contracts with plaintiff, but also to
breach the non-compete clauses contained in those contracts. Yet,
we are told by the majority that defendant’s egregious conduct
which induced the breach was a justifiable and nonactionable ac-
tion because it was done in the name of business competition.
This, in my view, is completely at odds with the important princi-
ple of freedom of contract.

Second, the majority opinion, which frustrates the covenant
not to compete in this case and will also no doubt frustrate count-
less others already in existence, is not consistent with this
Court’s previous decisions concerning such covenants. Covenants
not to compete, in the wake of the majority opinion here, will be
eviscerated upon a showing that the breach in question was in-
duced by a party citing business competition as his motivation.
This will be particularly unfortunate where, as in some cases,
though admittedly not here, defendant’s new employer has gone
to such lengths in inducing the breach as to completely insulate
the breaching employee from liability by offering to pay any legal
fees incurred and any judgment taken against him.

This insidious state of affairs hardly seems to jibe with this
Court’s oft-repeated conditional approval of covenants not to com-
pete. Under the law of North Carolina, covenants not to compete
are in fact valid and enforceable upon a showing that they are (1)
in writing, (2) made a part of a contract of employment, (3) based
on reasonable consideration, (4) reasonable both as to time and
territory, and (5) not against public policy. See A.E.P. Industries
v. McClure, 308 N.C. 393, 302 S.E. 2d 754 (1983). The majority’s
position in this case is clearly inconsistent with this tradition.
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I take final issue with the majority’s position that to allow a
claim such as that pursued by plaintiff here would be to severely
impede commerce. The majority states specifically that “to re-
strict an employer’s right to entice employees . .. from their
positions with a competitor or to restrict where those employees
may be put to work once they accept new employment savors
strongly of oppression.” In my view, the majority’s statement is
grossly exaggerative, particularly given the facts of the case
before us. In essence, under the terms of the covenants not to
compete, defendant need wait only a year —a mere twelve months
—before “stealing” plaintiff's employees to the benefit of his new
employer’s operation. This delay, giving credence to plaintiff's
freedom to enter into and expect the enforcement of such agree-
ments, could hardly be considered oppression.

In summary, the majority, in its opinion in this case, holds in
part that because business competition is a legal justification for
interfering with the contractual relationships of others, plaintiff’s
cause of action against this defendant must fail as a matter of
law. In my view, this is not the law, nor should it be the law, in
North Carolina. This case was for the jury, and the trial court
therefore erred in entering judgment for defendant pursuant to
Rule 12(b)(6). Accordingly, and with due respect, I must dissent.

STATE OF NORTH CAROLINA v. ROBERT PERNELL MARTIN

No. 469A86
(Filed 5 May 1988)

1. Searches and Seizures § 17— rape and burglary — tennis shoes found in defend-
ant’s bedroom —properly admitted
The trial court did not err in a prosecution for two rapes, sexual offenses,
and burglaries by admitting into evidence tennis shoes found in defendant's
bedroom where the court found that a detective followed tennis shoe tracks
from the house of one victim to the home of Hattie Tart; Ms. Tart told the
detective that she was the owner of the house and that she paid rent on it; Ms.
Tart in fact paid rent on the house; defendant “may contribute along with
Sherry Gore to some of the light bill and food”; Ms. Tart gave the detective
permission to enter the house and pointed out defendant’s bedroom; the detec-
tive knocked on the bedroom door, which was voluntarily opened by defend-
ant; the detective engaged defendant in conversation and stepped into the
room without objection from defendant; and the detective then saw the tennis
shoes. The evidence clearly supports the finding that Ms. Tart paid the rent
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on the house and had the authority over the premises to allow the detective to
enter, and the detective was in a place where he had a right to be and could
lawfully seize evidence which was in plain view.

2. Searches and Seizures § 3; Prisons § 2— pretrial detainee — search of cell —con-
tents of notebook —admissible

The district attorney could properly examine a defendant in a prosecution
for two rapes, burglaries, and sexual offenses regarding a letter written by
defendant to his brother asking the brother to commit perjury where the let-
ter was in a notebook seized during a search of defendant’s cell before trial.
The same need to maintain order which restricts a person’s constitutional
rights while in prison applies to pretrial detainees, so that defendant did not
have a reasonable expectation of privacy in a jail cell, and the jailer had a
right to inspect anything he found in the cell, including defendant’s notebook.
Fourth Amendment to the U.S. Constitution.

3. Criminal Law §§ 91.1, 102.5— cross-examination —erroneous transcript of first
trial —objection and continuance denied

The trial court did not err during defendant’s second trial for two rapes,
sexual offenses and burglaries by allowing the State to impeach him by asking
questions based on the transcript of the first trial and not allowing a continu-
ance because the transcript of the first trial was erroneous. Although the pros-
ecuting attorney was present at the first trial, he was entitled to assume that
the transcript was more accurate than his memory and, at the time, there was
nothing before the court except the statement of the defense attorney that the
transcript was incorrect.

4. Criminal Law § 117— character evidence—jury not charged on evidence of
good character—no error

The trial court did not err in a prosecution for two burglaries, rapes and
sexual offenses by not charging the jury as to evidence of his good character
where defendant’s character witness did not testify as to reputation or in the
form of an opinion, and, even if defendant properly introduced evidence of
good character, defendant did not submit his request for instructions in
writing and did not preserve his exception. N.C.G.S. § 15A-1231.

5. Criminal Law 88 34.2, 34.4— character evidence—cross-examination —other
acts of misconduct

The trial court did not err in a prosecution for two rapes, sexual offenses,
and burglaries by allowing the prosecutor to ask defendant’s character witness
whether he knew that defendant had been selling drugs in jail and, although
the State should not have been allowed to ask whether the witness knew that
defendant had been charged with selling drugs in jail, there was no prejudice
because defendant had already testified that he had grown marijuana.
N.C.G.S. § 8C-1, Rule 405(a). N.C.G.S. § 15A-1443(a).

6. Criminal Law § 102.6 — burglary and rape — closing argument —no gross preju-
dice

The prosecutor’s closing argument in a prosecution for two rapes,
burglaries, and sexual offenses was not so grossly improper as to require the
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trial court to intervene ex mero motu where the prosecuting attorney in effect
told the jury the prosecuting witnesses were relying upon them to find the
defendant guilty.

Justice MEYER concurring in the result.

Justices MITCHELL and WHICHARD join in this concurring opinion.

APPEAL by defendant pursuant to N.C.G.S. § TA-27(a) from
life sentences imposed by Clark, Judge, at the 27 January 1986
Criminal Session of Superior Court, COLUMBUS County. This
Court allowed defendant’s motion to bypass the Court of Appeals
in his appeal from sentences of less than life imprisonment. Heard
in the Supreme Court 10 September 1987.

The defendant was charged with first degree rape, first de-
gree sexual offense and first degree burglary for an occurrence
on 5 May 1985. He was charged with the same crimes for an oc-
currence on 15 June 1985. All the cases were consolidated for
trial. The defendant was first tried for these offenses at the 4 No-
vember 1985 Criminal Session of Superior Court, Columbus Coun-
ty. The jury was unable to reach a verdict and the case ended in
a mistrial. The defendant was tried a second time at the 27 Janu-
ary 1986 Criminal Session.

A witness for the State testified that on 5 May 1985 during
the nighttime, the defendant entered her house while she was
asleep and raped her. She also testified he performed cunnilingus
on her. He left her tied to her bed. A second witness for the State
testified that on 15 June 1985 she was cleaning her house after
10:00 p.m. The defendant came into her house, tied her to the bed,
raped her and performed cunnilingus on her.

Sterling Cartrette, a deputy sheriff, testified that early in
the morning of 16 June 1985 he went to the home of the second
victim. He found tennis shoe tracks which he followed to the
home of Ms. Hattie Mae Tart. He found the defendant in a bed-
room at Ms. Tart’s house. He also found a pair of tennis shoes in
the bedroom. A person who had been in a jail cell with the de-
fendant testified the defendant told him he had raped a white
woman, commenting that he tied her up and “ate the bitch.”

The defendant testified that on the night of 15 June 1985 he
had gone to check on his marijuana plants in the woods and had
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crossed a bean field to get to the house in which he lived with his
girlfriend and Ms. Tart. His girlfriend testified to an alibi for the
defendant.

The jury found the defendant guilty of second degree rape,
second degree sexual offense, and second degree burglary in the 5
May 1985 offenses. It found the defendant guilty of first degree
rape, second degree sexual offense, and second degree burglary in
the 15 June 1985 offenses. The defendant appealed from the impo-
sition of prison sentences.

Lacy H. Thornburg, Attorney General, by Reginald L. Wat-
kins, Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Geoffrey C.
Mangum, Assistant Appellate Defender, for defendant appellant.

WEBB, Justice.

We note at the outset that the defendant did not object or
assign error to the consolidation of these cases for trial. We do
not consider the question of whether this joinder was proper.

[11 The defendant first assigns error to the admission into evi-
dence of his tennis shoes which were found in his bedroom in the
house in which he was staying. The defendant objected to the ad-
mission of this evidence during the first trial and a voir dire hear-
ing was held out of the presence of the jury. Sterling Cartrette
testified that he was a detective with the Columbus County Sher-
iff's Department. In the early morning of 16 June 1985 he went to
the rape victim's home and found footprints made by a person
who was wearing tennis shoes. He followed the footprints until
they led him to Ms. Hattie Tart’s home. He knocked and Ms. Tart
came to the door. Detective Cartrette testified that he asked Ms.
Tart if there was a male there and she said, “yes.” He testified
Ms. Tart told him she was the owner of the house and gave him
permission to enter. He testified further that Ms. Tart led him to
the defendant’s bedroom door which was closed. He knocked on
the door and identified himself. A male voice asked what he
wanted and Detective Cartrette said he wanted to talk to him.
The door opened and he saw the defendant standing in his shorts.
Detective Cartrette told the defendant a lady had been raped and
he had followed the tracks from her house. Detective Cartrette
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stepped into the room and advised the defendant of his constitu-
tional rights. At this time Detective Cartrette saw a pair of ten-
nis shoes on the floor. The defendant told him he had worn the
tennis shoes the previous night and Detective Cartrette took
them. Detective Cartrette arrested the defendant at that time.

Hattie Tart testified for the defendant that Detective Cart-
rette came to the house in which she was living early in the morn-
ing of 16 June 1985. She was awakened by a knock on the door
and when she answered it Detective Cartrette asked her if a man
was in the house. When she answered in the affirmative, Detec-
tive Cartrette asked for the location of the man’s room and she
led Detective Cartrette to the room. Detective Cartrette knocked
once and pushed open the door. She then heard Detective Cart-
rette tell the defendant to put his clothes on. She testified Detec-
tive Cartrette did not ask her whose house it was or who paid the
rent until he questioned her again a few days later. She testified
that Sherry Gore lived in the house with the defendant. Hattie
Tart testified further that she paid the rent and Sherry Gore paid
the light bill. Ms. Tart said the defendant paid part of the house-
hold expenses by giving money to Sherry. On cross-examination
she said it was her house.

Following the voir dire hearing, the court found facts as
follows: Detective Cartrette followed tennis shoe tracks from the
home of a woman who told him she had been raped to the home of
Hattie Tart. Ms. Tart told Detective Cartrette she was the owner
of the house. She also told him she paid rent on it to the owner,
Mr. Powell. She gave him permission to enter the house and
pointed out to him the defendant’s bedroom. The court found as
facts that Detective Cartrette knocked on the defendant’s
bedroom door, which door was opened by the defendant. Detec-
tive Cartrette then engaged the defendant in conversation and
saw the tennis shoes at that time. The court found that Hattie
Tart pays the rent on the house and the defendant “may con-
tribute along with the witness Sherry Gore to some of the light
bill and food.” The court found the search of the premises was
done with the permission of the person in control of the house
and ordered that the tennis shoes be admitted into evidence.

The defendant argues that the admission of the tennis shoes
into evidence is a violation of his right to be free from an
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unreasonable search or seizure as guaranteed in the Fourth and
Fourteenth Amendments to the United States Constitution and
Article I, Sec. 20 of the Constitution of North Carolina. He con-
tends (1) there was no consent given to search the house, (2) that
if Ms. Tart gave consent she did not have the authority to
authorize a search of the defendant’s bedroom, and (3) the defend-
ant’s arrest was invalid so that the seizure of the shoes was not
incident to a valid arrest.

The evidence clearly supports the finding of the court that
Ms. Tart paid the rent on the house and had the authority over
the premises to allow Detective Cartrette to enter. State wv.
Barnett, 307 N.C. 608, 300 S.E. 2d 340 (1983). The court also found
that when Detective Cartrette knocked on the door of defendant’s
room the defendant voluntarily opened the door and engaged in a
conversation with Detective Cartrette. During this conversation,
Detective Cartrette stepped into the bedroom without any objec-
tion by the defendant. At this time he saw the tennis shoes. We
hold Detective Cartrette was in a place where he had a right to
be and he could lawfully seize evidence which was in plain view.
Coolidge v. New Hampshire, 403 U.S. 443, 29 L.Ed. 2d 564 (1971);
State v. Bogin, 66 N.C. App. 184, 310 S.E. 2d 640, disc. rev.
denied, 310 N.C. 478, 312 S.E. 2d 886 (1984). The tennis shoes
were properly admitted into evidence.

In light of our holding that the defendant consented to the
entry into his bedroom, we do not determine whether he had such
control over the bedroom that a consent was necessary. Nor do
we pass on his contention that the seizure of the tennis shoes was
the fruit of an illegal arrest.

[2] The defendant next contends it was error for the prosecuting
attorney to be allowed to ask him on cross-examination whether
he had written a letter to his brother, asking the brother to com-
mit perjury at the trial. This question was based on a letter writ-
ten by the defendant, which was seized during a search of the
defendant’s cell. In Hudson v. Palmer, 468 U.S. 517, 82 L.Ed. 2d
393 (1984), the United States Supreme Court held the Fourth
Amendment proscription against unreasonable searches does not
apply within the confines of the prison cell. The defendant says
that in Hudson the Court left open the question of whether a dif-
ferent result obtains in the case of pretrial detainees. It is true
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that the Court in Hudson did not discuss the question of pretrial
detainees. That question was not before it. The same considera-
tions which the Court said restrict a person’s constitutional rights
while in prison, that is, the need to maintain order in places of
confinement, apply to pretrial detainees who are confined in jails.
In Bell v. Wolfish, 441 U.S. 520, 60 L.Ed. 2d 447 (1979), the Court
dealt with the restrictions on pretrial detainees’ Fourth Amend-
ment rights without making any distinction between prisons and
jails in which people are incarcerated awaiting trial. See also
State v. Primes, 314 N.C. 202, 333 S.E. 2d 278 (1985). We hold the
defendant did not have a reasonable expectation of privacy within
his jail cell and the search was proper.

The defendant argues that even if the jailer had a right to
search his cell, the search was unreasonable. The letter was dis-
covered by going through the defendant’s notebook. The defend-
ant argues that this exceeded the lawful scope of the search. If
the defendant had no expectation of privacy in his jail cell, we be-
lieve the jailer had the right to inspect anything he may have
found in the cell. The jailer could have discovered something by
reading the notebook that would have enabled him better to
maintain order in the jail. We hold the defendant had no expecta-
tion of privacy in the jail cell and the search by the jailer was
proper.

(3] The defendant next assigns error to the court’s decision to
allow the State to impeach him by asking questions based on the
transcript of the first trial. At his second trial, the defendant
testified that he left “Rojay’s” at approximately 11:00 p.m. The
prosecuting attorney asked the defendant on cross-examination if
it were not true that he testified at his former trial that he did
not leave until 1:00 a.m. The defendant objected on the ground
that the transeript was not correct. He did not make any showing
that the transcript was not correct other than the statement of
his attorney and the court overruled the objection. After the
presentation of evidence had been concluded, the defendant
moved for a continuance in order to have time to show the tran-
seript was not correct. This motion was denied. After the trial
was complete the defendant filed an affidavit from the court
reporter stating that the transcript was not correct. The court
reporter further stated that he had been called by the defendant’s
attorney and was on his way to the trial when his automobile
broke down.
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The defendant argues it was error to allow the prosecuting
attorney to question him based on an erroneous transcript and it
was error not to grant the continuance. The defendant contends
the question was improper because it was not asked in good faith.
He says this is so because the prosecuting attorney was present
at the first trial and knew the transeript was not correct. In
cross-examining a witness, questions must be asked in a good
faith belief that the answers which the examiner wants to elicit
are true. State v. Fisher, 318 N.C. 512, 350 S.E. 2d 334 (1986);
State v. Dawson, 302 N.C. 581, 276 S.E. 2d 348 (1981). Although
the prosecuting attorney was present at the first trial, we cannot
hold he acted in bad faith by relying on the transcript. He could
assume the transcript was more accurate than his memory.

Nor can we hold that the court committed error by denying
the motion to continue. At the time the motion was made there
was nothing before the court except the statement of defendant’s
attorney that the transcript was not correct. The court did not
abuse its discretion by denying the motion to continue. State v.
Ford, 314 N.C. 498, 334 S.E. 2d 765 (1985). This assignment of er-
ror is overruled.

[4] The defendant next contends it was error for the court not to
charge the jury as to the evidence of his good character. Bishop
E. W. Jones testified for the defendant that he had known the
defendant for three to four years, that the defendant was a good
worker, that he had never heard anything bad about the defend-
ant, and that the defendant was nice and honest. During the
charge conference the defendant’s attorney orally requested that
the court charge on the evidence of the defendant’s good charaec-
ter and reputation. The court said, “And in the absence of a ten-
dered instruction, sir, citing applicable authority in support of it,
sir, I'm going to deny it, sir.” The court did not instruct on the
defendant’s character evidence.

When a defendant testifies, as he did in this case, and also of-
fers evidence of his good character, he is entitled to have the jury
consider his character evidence both as bearing upon his credibili-
ty as a witness and as substantive evidence bearing directly upon
the issue of his guilt or innocence. A court is not required to
charge on this feature of the case, however, unless the defendant
requests it. State v. Hannah, 316 N.C. 362, 341 S.E. 2d 514 (1986);
State v. Peek, 313 N.C. 266, 328 S.E. 2d 249 (1985). Bishop Jones
testified that he had never heard anything bad about the defend-



N.C] IN THE SUPREME COURT 237

State v. Martin

ant and that the defendant was honest. N.C.G.S. § 8C-1, Rule
405(a) provides that character evidence may be proved by testi-
mony as to reputation or testimony in the form of an opinion.
Bishop Jones did not testify as to reputation, nor did he testify in
the form of an opinion. One might be able to infer that the defend-
ant had a good reputation from Bishop Jones’ testimony that he
had not heard anything bad about the defendant. If Bishop Jones’
relationship with the defendant was such that he would likely
have heard the defendant’s character discussed if it were bad, the
fact that he had never heard anything bad discussed is evidence
of good reputation. 1 Brandis on North Carolina Evidence § 110
(1982).

Even if the defendant properly introduced evidence of his
good character, he has not preserved his exception. N.C.G.S.
§ 15A-1231 which provides for conferences on jury instructions
says, “‘any party may tender written instructions.” Superior and
District Court Rules, Rule 21, which deals with jury instruction
conferences, says, “If special instructions are desired, they should
be submitted in writing to the trial judge at or before the jury in-
struction conference.” The defendant in this case did not submit
his request for instructions in writing. We hold it was not error
for the court not to charge on this feature of the case.

[5] The defendant next contends it was error to allow certain
questions of Bishop Jones when he was being cross-examined.
During cross-examination the following colloquy occurred:

Q. All right, sir. Now, you've stated you know the character
and reputation of Mr. Martin. Did you know that he had
been selling drugs in the jail?

MR. C. WILLIAMSON: Objection.
MR. G. WILLIAMSON: Objection. Move to strike.
COURT: Overruled.
Q. Did you know that he had been charged with selling drugs
in the jail?
MR. G. WILLIAMSON: Objection.
A. I heard that he was charged, and I was surprised. That I

asked the Sheriff if marijuana grow in the jail for him to
sell it from there.

The defendant argues that this cross-examination was improper
under N.C.G.S. § 8C-1, Rule 404, Rule 405(a), and Rule 608(a).
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Rules 404 and 608 deal with proof of a person’s character. They
have been interpreted in regard to asking a defendant on cross-
examination about specific instances of misconduct in State .
Clemmons, 319 N.C. 192, 353 S.E. 2d 209 (1987); State v. Scott, 318
N.C. 237, 347 S.E. 2d 414 (1986); and State v. Morgan, 3156 N.C.
626, 340 S.E. 2d 84 (1986). We do not interpret Rule 404 or Rule
608 as to their application in this case. Rule 405(a) applies to the
cross-examination of character witnesses. It provides in part:

In all cases in which evidence of character or a trait of
character of a person is admissible, proof may be made by
testimony as to reputation or by testimony in the form of an
opinion. On cross-examination, inquiry is allowable into rele-
vant specific instances of conduct.

Assuming, arguendo, that the defendant put on evidence of
his good character by the testimony of Bishop Jones, we note that
Rule 405(a) allows questions of a character witness on cross-
examination concerning specific instances of conduct of the person
whose character is in issue. This changes the rule in this state as
it existed before the adoption of the Evidence Code. See State v.
Hunt, 287 N.C. 360, 215 S.E. 2d 40 (1975); 1 Brandis on North Car-
olina Evidence § 115 (1982). Although a character witness may be
cross-examined about specific instances of misconduct, the objec-
tion to the second question posed to the witness should have been
sustained. In this question the witness was asked whether he
knew the defendant had been charged with selling drugs in the
jail. In State v. Williams, 279 N.C. 663, 185 S.E. 2d 174 (1971), we
held that a defendant could not be asked on cross-examination
whether he had been charged with a crime. This Court stated
that an indictment's function is not to determine whether a per-
son is guilty of a crime but, rather, is to show only that the
State’s evidence is sufficient to try the defendant. For this reason
it may not be used to impeach a witness. The same considerations
apply during the cross-examination of a character witness. The
fact that the defendant had been charged with a crime does not
show he is guilty of the crime. The objection to this question
should have been sustained.

Although we hold that it was error to allow the question as
to whether the character witness knew the defendant had been
charged with selling marijuana, we also hold this was not prejudi-
cial error. In order to show prejudicial error, an appellant must
show there is a reasonable possibility that, had the error not been
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committed, a different result would have been reached at trial.
See State v. Billups, 301 N.C. 607, 272 S.E. 2d 842 (1981); N.C.G.S.
§ 15A-1443(a) (1977). The defendant testified prior to calling the
character witness that he had grown marijuana. Indeed, the rea-
son he gave for his footprints being found near the home of one of
the victims was that he was checking on his marijuana plants. We
hold that there is not a reasonable possibility that the additional
information that defendant had been charged with selling mari-
juana could have affected the outcome of the trial. This assign-
ment of error is overruled.

[6] In his last assignment of error the defendant contends the
court should have stopped the prosecuting attorney ex mero motu
from making certain parts of the jury argument. The prosecuting
attorney argued in part as follows:

And it’s appropriate in this case that when these ladies
took the stand, when they passed you as jurors and told you
their stories, they leaned this way, and they looked at you
with their trusting eyes, and I hope you realize the respon-
sibility that lies with you in this case, because you are their
only hope. You are all that’s left. They know Robert Martin
raped them. And if you turn him loose, you will turn him
loose knowing that he raped them. What on earth are they to
do?

They, by their plea, by their willingness to testify, by
coming here in court this week have pleaded with you, “Fel-
low citizens, will you help me? Will you support me? I've
been raped. Will you protect me? He did it. I know it. All of
the evidence shows it. Will you help me?” They ask you that,
and they will be awaiting your answer.

If this man, in the face of all this evidence, can be acquit-
ted, if after all you've heard you can keep from convicting
this man, then we just as well shut down this courthouse and
put a wreath on the door, because Justice is dead. Justice is
dead. And God help us all.

The defendant contends that the prosecuting attorney argued
that the jury was accountable to the prosecuting witnesses,
vouched for their credibility, curried favor with the jury by sug-
gesting the prosecuting witnesses personally approved of each
juror as a fit person to serve, invited the jury to pay heed not to
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the evidence but to the pleas for protection by the two women,
and told the jury any verdict other than guilty would be a viola-
tion of their oath.

A jury’'s decision should be based on evidence presented at
the trial and not upon any accountability to the witnesses, to the
victim, to the community, or to society in general. A prosecuting
attorney should not argue otherwise. State v. Boyd, 311 N.C. 408,
319 S.E. 2d 189 (1984), cert. dented, 471 U.S. 1030, 85 L.Ed. 2d 324
(1985); State v. Scott, 314 N.C. 309, 333 S.E. 2d 296 (1985); State v.
Oliver, 309 N.C. 326, 307 S.E. 2d 304 (1983); and State v. Britt, 288
N.C. 699, 220 S.E. 2d 283 (1975). A prosecuting attorney is allowed
wide latitude in arguing to the jury and the argument must con-
stitute gross impropriety before the trial judge should intervene
ex mero motu. Tested by this standard, we hold the closing argu-
ment of the district attorney was not such as to require the court
to intervene ex mero motu. The prosecuting attorney in effect
told the jury the prosecuting witnesses were relying upon the
jury to find the defendant guilty. It is not as easily inferred from
this argument that the jury would be accountable to anyone if it
found the defendant not guilty. The argument was not so im-
proper as to require the judge to intervene ex mero motu. This
assignment of error is overruled.

No error.

Justice MEYER concurring in result.

I concur in the majority’s conclusion that there was no preju-
dicial error in defendant’s trial. I cannot join in what I consider
unwarranted speculation in the majority opinion.

The majority says: “One might be able to infer that the
defendant had a good reputation from Bishop Jones’ testimony
that he had not heard anything bad about the defendant.” (Em-
phasis added.) The majority simply states that if Bishop Jones’
relationship with defendant was such that he would have heard if
defendant’s character were bad, then his never having heard it
discussed is evidence of “good reputation.” The majority repeats
its speculation that “[e]ven if the defendant properly introduced
evidence of his good character” (emphasis added) in this way, then
it was not error because he failed to preserve it by not requesting
the “‘good character” instruction in writing. The majority states
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its speculation yet a third time when it “[a]ssum[es], arguendo,
that the defendant put on evidence of his good character by the
testimony of Bishop Jones.”

Based on such speculation, the majority adopts, for the first
time in this state, the rule that if a character witness’ relation-
ship with the defendant is such that he would likely have heard
defendant’s character (actually reputation) discussed if it were
bad, the fact that he never heard it discussed is evidence of good
reputation. See Brandis on North Carolina Evidence § 110 (1982).
If this rule is to be adopted by this Court, it should be done in an
appropriate case and not upon mere speculation about what the
evidence might have shown.

I cannot join in such speculation, and I believe it is improper
for the majority to do so. I find it particularly inappropriate in
this case. Bishop E. W. Jones, who described his occupation as
“Minister of Religion, and Contractor by trade,” said that he had
known the defendant for three or four years and that during the
early part of 1985, he and defendant worked together on a job for
another company. Bishop Jones testified that he went out to work
on his own and that defendant came to work for him in May or
June of 1985 (the first rape took place on 5 May 1985, and the sec-
ond rape on 15 June 1985) and worked for him “a few weeks be-
fore this happened.” Bishop Jones described the way in which he
had known defendant as a “working relationship.” The record is
devoid of any indication that they shared any church or religious
relationship or that they were friends or even that they lived in
close proximity to one another. There is simply nothing in the
record to show that Bishop Jones’ relationship with defendant
was such that he would likely have heard the defendant’s charac-
ter discussed if it were bad. Thus, the fact that he had never
heard it discussed would be no evidence whatever of “good char-
acter.”

I also take exception to another aspect of the majority opin-
ion. It has long been the law of this state that a defendant may
not be cross-examined as to whether he has been “charged” with
a crime. The majority, without citation to authority, extends this
rule to a character witness for the defendant, whose testimony of
“good character” is limited, in effect, to his testimony that he has
“never heard anything bad about” the defendant. In many such
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cases, as here, the witness would readily admit hearing of charges
having been filed against the defendant. In the unique situation
where the defendant’s ‘“‘good character” is sought to be estab-
lished by the fact that the witness has not heard anything bad
about him, such testimony should be admissible because it simply
goes to show the jury that the character witness was not being
entirely truthful.

In this case, the first question of the district attorney was en-
tirely proper:

Q. All right, sir. Now, you've stated you know the char-
acter and reputation of Mr. Martin. Did you know that he kad
been selling drugs in the jail?

(Emphasis added.) Following objection by defense counsel, the dis-
trict attorney repeated the question but, probably inadvertently,
used the term “charged with™:

Q. Did you know that he kad been charged with selling
drugs in the jail?

(Emphasis added.) Even assuming that the change of words was
intentional, it would not be error in the context of the cir-
cumstances here. The majority, though finding error, finds the er-
ror not to be prejudicial because other evidence of defendant’s
use and growing of marijuana was admitted. This is simply not a
proper case in which to extend the rule against cross-examination
of a defendant as to “charges” filed against him to a character
witness whose testimony is limited to never having heard any-
thing bad about the defendant.

The majority seems to adopt two major principles of the law
of evidence, both new to this state, neither of which it finds to be
prejudicial under the facts presented by this case. I consider the
purported adoption of both pure dictum.

Justices MITCHELL and WHICHARD join in this concurring
opinion.
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STATE OF NORTH CAROLINA v. JOHN QUINTON SHANK

No. 734A86
(Filed 5 May 1988)

Criminal Law § 50.1; Homicide § 18.1— first degree murder —effect of diminished
mental capacity on premeditation and deliberation —expert testimony excluded
—error

The trial court erred in a first degree murder prosecution in which de-
fendant did not plead insanity by not allowing defendant’s expert to testify
that in his opinion defendant’s diminished mental capacity affected his ability
to make and carry out plans or to testify as to whether he determined defend-
ant was under the influence of mental or emotional disturbance at the time of
the offense. Testimony tending to show that defendant did not have the capaci-
ty to premeditate or deliberate was relevant in determining the presence or
absence of an element of the offense with which defendant was charged;
N.C.G.S. § 8C-1, Rule 704 now allows opinion testimony even though it relates
to an ultimate issue; and the testimony is not inadmissible under any other
Rule of Evidence.

APPEAL by defendant pursuant to N.C.G.S. § 7A-27(a) (1986)
from a judgment imposing a sentence of life imprisonment en-
tered by Williams, J., upon defendant’s conviction of first degree
murder at the 15 September 1986 Criminal Session of Superior
Court, CLEVELAND County. Heard in the Supreme Court 10 No-
vember 1987.

Lacy H. Thornburg, Attorney General, by Charles M. Hen-
sey, Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, for defendant-
appellant.

WHICHARD, Justice.

Defendant was convicted of the first degree murder of Della-
ree Shank and sentenced to life imprisonment. We award a new
trial.

The State’s evidence tended to show that on 6 January 1986,
between 8:30 and 9:00 a.m., defendant went to the Cleveland
County Health Department, where his estranged wife, Dellaree
Shank, worked. Defendant and Ms. Shank walked out of the build-
ing into the parking lot. They talked for a short time, then de-
fendant pulled out a gun. As Ms. Shank ran away screaming,
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defendant shot her. She fell to the pavement. Defendant walked
up to her and shot her several more times. Then defendant got in
a truck and drove away. The State Medical Examiner testified
that Ms. Shank’s body had five gunshot wounds.

At about 9:15 a.m., defendant called his brother, Clifford
Shank, and told him that he had done “something stupid,” that he
had “shot Dellaree.” Clifford left his work in Kings Mountain and
drove toward Shelby. He picked up defendant near a shopping
center on Highway 74. Defendant told Clifford that he had shot
Dellaree because she “wouldn't leave [him] alone.” He asked Clif-
ford to drive him to Clover, South Carolina. Clifford told de-
fendant that he needed to get back to work, and he dropped
defendant off at a shopping center in Gastonia. Defendant was
subsequently arrested.

Later that day, police discovered a gun and holster in a bed-
room in the house of Carolyn Lawrence, defendant’s girlfriend.
The gun had recently been fired. The State introduced evidence
that defendant had borrowed a pistol and ammunition from a
friend on 2 January 1986, and had bought a shoulder holster from
a gun shop on 4 January 1986.

Defendant testified in his own behalf. He stated that he and
Ms. Shank were married in 1978, divorced in 1981, and remarried
in 1984, They had two children from these marriages. In Septem-
ber or October 1985, he and Ms. Shank separated. He quit his job
in Shelby and moved to Arizona, taking the children with him.
Ms. Shank got a court order for custody. Police came to defend-
ant’s house, got the children, and took them back to North Caro-
lina to Ms. Shank. Defendant returned to this state and filed suit
for custody. While the suit was pending, he looked for a job.
When he could not find work, he became depressed. He started to
drink heavily, used cocaine and “speed,” and lost thirty pounds in
two months. He and Ms. Shank had continuing arguments about
custody. He borrowed a gun for protection and for target shoot-
ing, but he also considered committing suicide with it. On 4 Janu-
ary he was supposed to visit the children, but Ms. Shank refused
to let his mother pick them up.

Defendant further testified that on 6 January 1986, after only
an hour and a half of sleep, he went to his grandmother’'s house,
smoked two marijuana cigarettes, then went to the Health De-
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partment to find out why Ms. Shank had not let him visit with
the children two days earlier. He asked her to go outside to talk.
Once outside, they started arguing about her refusal to let him
see the children. She told him that no matter what he did, she
would make sure that he would never get to see the children
again. Defendant testified that he did not remember anything
from that time until the time he was arrested.

Defendant did not contend at trial that he was insane when
he shot Ms. Shank. However, he attempted to show that at the
time of the shooting he was suffering from mental disorders
which rendered him incapable of premeditating and deliberating.
The trial court allowed defendant to introduce expert testimony
that at the time he shot Ms. Shank he was suffering from “psy-
chogenic amnesia.”

Dr. John Billinsky, defendant’s expert in forensic psychiatry,
testified that at the time of the shooting defendant was suffering
from “psychogenic amnesia, adjustment reaction with mixed dis-
turbance of emotions and conduct . . . mixed substance abuse
episodic and marital problems.” Dr. Billinsky testified that de-
fendant suffered from severe depression in the days and weeks
immediately preceding the killing. Defendant drank heavily; he
used marijuana, cocaine, and amphetamines; he had “obsessive
concerns about the children and about getting back with the chil-
dren”; and he thought seriously about committing suicide. Dr. Bil-
linsky said that on the morning of 6 January 1986, defendant was
suffering from an overwhelming amount of stress. Ms. Shank’s
threat never to let him see his children again caused defendant to
experience intense emotional arousal, resulting in amnesia. Dr.
Billinsky also testified that defendant may have had a dissociative
episode at this time.

Dr. William Varley, defendant’s expert in psychology and
psychological testing, testified that he had done a psychological
evaluation of defendant on 17 June 1986. He said that the infor-
mation he obtained through testing defendant and examining Dr.
Billinsky’'s report supported Dr. Billinsky’s diagnoses, and that he
also believed defendant’s period of amnesia was real.

As part of its rebuttal evidence, the State offered the testi-
mony of Dr. Bob Rollins, an expert in forensic psychiatry, who
had also examined defendant extensively. His opinion was that at
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the time of the shooting defendant was suffering from “adjust-
ment disorder with a mixed disturbance of emotions and
conduct],] . .. [m]ixed substance abuse episodic[,] ... [alnd
marital maladjustment. . . .” He further testified that these dis-
orders were not “so severe as to prevent [defendant] from under-
standing what he was doing and knowing that that would have
been wrong.”

The trial court did not allow defendant’s expert to testify
that, in his opinion, defendant's diminished mental capacity af-
fected his ability to make and carry out plans. It ailso did not
allow him to testify whether he determined that defendant was
under the influence of mental or emotional disturbance at the
time of the offense. Defendant assigns error to the court’s refusal
to allow this testimony. We hold that under the North Carolina
Rules of Evidence, this was error which requires a new trial.

During voir dire, defense counsel related the anticipated tes-
timony of Dr. Billinsky to the court. The following exchange oc-
curred:

MR. SHUFORD [prosecutor): Your Honor, would it be im-
proper for me to conclude that he will not be permitted to
testify specifically regarding how the mental state of this
defendant on this date would affect his ability to perform [sic]
an intent to kill?

THE COURT: I think that’s fair.
MR. SHUFORD: All right.

When defense counsel then examined Dr. Billinsky on wvoir
dire, the court said that it would sustain the prosecutor’s objec-
tion to the following question:

Q. Doctor Billinsky, in view of the fact that you have stated
you—in your opinion that his amnesia was real, would you
have an opinion as to whether or not on January 6 he would
have been able to plan his activities?

The court also stated:

Well, I think that the defendant is entitled to present
evidence in the form of evaluations, in the form of an expert
opinion concerning his evaluation by the psychiatrist, and I
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would assume by Doctor Varley, who is a psychologist, as it
relates to his emotional and mental state surrounding these
events. The Court has indicated that it will not permit the
psychologist or the psychiatrist in this case to render an
ultimate opinion on the question of whether the defendant
had the ability to form a specific intent to kill because I think
that is a question of fact for the jury. However, the factors
relevant to the jury making that determination may be elicit-
ed from this witness, short of him invading the province of
the jury and rendering an opinion on the ultimate issue
which the State has to establish, and that is the defendant
did form the specific intent or he didn’t. I think the jury is
entitled to consider evidence from which they could reach the
ultimate issue which they're asked to decide.

Upon direct examination of Dr. Billinsky before the jury, the
court sustained the prosecutor’s objections to the following ques-
tions:

Q. Do you have an opinion satisfactory to yourself as to
whether on January the 6th, John Shank had the ability to
make or carry out plans?

Q. Doctor Billinsky, I note that the order which ordered you
to make this examination indicated that you were to deter-
mine whether the capital felony in question was committed
while the defendant was under the influence of mental or
emotional disturbance. Did you determine that?

In 1983, the General Assembly enacted the North Carolina
Rules of Evidence, effective 1 July 1984. Rule 704 states that
“[t]estimony in the form of an opinion or inference is not objec-
tionable because it embraces an ultimate issue to be decided by
the trier of fact.” N.C.G.S. § 8C-1, Rule 704 (1986). This rule
changed the former doctrine “that exclude[d] evidence in the form
of an opinion if it purport[ed] to resolve the ‘ultimate issue’ to be
decided by the trier of fact.” N.C.G.S. § 8C-1, Rule 704 comment
(1986). Since first degree murder requires premeditation and
deliberation, State v. Marshall, 304 N.C. 167, 172, 282 S.E. 2d 422,
425 (1981), opinion testimony tending to show that a defendant did
not have the capacity to premeditate or deliberate is testimony
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that “embraces an ultimate issue to be decided by the trier of
fact.” N.C.G.S. § 8C-1, Rule 704 (1986). Under Rule 704, such testi-
mony is not thereby rendered inadmissible.

While not all opinion evidence is admissible, “[glenerally, all
relevant evidence is admissible.” State v. Riddick, 315 N.C. 749,
757, 340 S.E. 2d 55, 60 (1986) (citing Rule 402). Moreover, “[ulnder
Rules 701 and 702, opinions must be helpful to the trier of fact,
and Rule 403 provides for exclusion of evidence which wastes
time.” N.C.G.S. § 8C-1, Rule 704 advisory committee’s note (1986).

Under Rule 401, relevant evidence is “‘evidence having any
tendency to make the existence of any fact that is of consequence
to the determination of the action more probable or less probable
than it would be without the evidence.” N.C.G.S. § 8C-1, Rule 401
(1986). To convict defendant of first degree murder, the State had
to prove beyond a reasonable doubt that he killed with premedita-
tion and deliberation. State v. Propst, 274 N.C. 62, 70, 161 S.E. 2d
560, 568 (1968). “Deliberation means an intent to Kkill, carried out
in a cool state of blood in furtherance of a fixed design for
revenge or to accomplish an unlawful purpose and not under the
influence of a violent passion, suddenly aroused by lawful or just
cause or legal provocation.” State v. Barts, 316 N.C. 666, 687, 343
S.E. 24 828, 842 (1986). Opinion testimony that defendant did not
have the ability to “plan his activities” or “to make or carry out
plans,” and that he was under mental or emotional disturbance at
the time he killed Ms. Shank, would tend to make it less probable
that he acted after deliberation. See State v. Riddick, 315 N.C. at
757, 340 S.E. 2d at 60 (evidence of a defendant’s state of mind at
the time of the offense is a “fact of consequence to the determina-
tion of the action.”). Such testimony is clearly relevant in a trial
for first degree murder.

Rule 702, which deals with expert opinion testimony, pro-
vides that “[i]f scientific, technical or other specialized knowledge
will assist the trier of fact to understand the evidence or to deter-
mine a fact in issue,” an expert witness may testify thereto in the
form of an opinion. N.C.G.S. § 8C-1, Rule 702 (1986). Testimony
that a defendant was incapable of planning his activities or carry-
ing out plans, and that he was under mental or emotional disturb-
ance, could assist the jury in determining whether a defendant in
fact premeditated and deliberated. Further, the probative value
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of such testimony in this case clearly outweighed any possible
confusion of the issues or concerns of delay. N.C.G.S. § 8C-1, Rule
403 (1986).

Because (1) testimony tending to show that defendant did not
have the capacity to premeditate or deliberate was relevant in
determining the presence or absence of an element of the offense
with which he was charged, (2} Rule 704 now allows opinion testi-
mony even though it relates to an ultimate issue, and (3) the testi-
mony was not inadmissible under any other rule of evidence, the
trial court erred in not allowing the testimony. We cannot say

there is no “reasonable possibility that, had the error . . . not
been committed, a different result would have been reached at
the trial . . . .” N.C.G.S. § 15A-1443(a) (1983). The error thus is

prejudicial and requires a new trial.

We note that North Carolina’s Rule 704 is identical to the
former Rule 704 of the Federal Rules of Evidence. In 1984, Con-
gress amended Federal Rule 704, adding subsection (b). That sub-
section provides:

(b) No expert witness testifying with respect to the mental
state or condition of a defendant in a criminal case may state
an opinion or inference as to whether the defendant did or
did not have the mental state or condition constituting an ele-
ment of the crime charged or of a defense thereto. Such ulti-
mate issues are for the trier of fact alone.

Fed. R. Evid. 704(b), as added by Comprehensive Crime Control
Act of 1984, Pub. L. No. 98-473, 98 Stat. 1837, 2067-68 (effective 12
Oct. 1984). In the absence of such a provision, North Carolina’s
Rule 704 plainly provides that an expert witness is not precluded
from testifying as to whether a defendant had the capacity to
make and carry out plans, or was under the influence of mental or
emotional disturbance, merely because such testimony relates to
an ultimate issue to be decided by the trier of fact.

Our decision is not inconsistent with State v. Cooper, 286
N.C. 549, 213 S.E. 2d 305 (1975). In Cooper, the defendant was
charged with the murders of his wife and four of his children. A
forensic psychiatrist testified at trial that Cooper suffered from
paranoid schizophrenia and that he was unable to exercise the
capacity to distinguish right from wrong at the time of the kill-
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ings. The jury found that the defendant there was not legally in-
sane at the time of the killings and convicted him of five counts of
first degree murder. He received five life sentences. The defend-
ant there contended before this Court that the trial court erred in
failing to instruct the jury that it should consider evidence of his
mental disease on the question of whether he premeditated and
deliberated the killings. Id. at 565, 213 S.E. 2d at 316. The
evidence there all related to a defense of insanity, however, not
to the effect of the defendant’s mental disease in negating his
capacity to premeditate and deliberate. This Court held that
there was no reversible error in the trial court’s charge. Id. at
573, 213 S.E. 24 at 321.

Cooper and the cases following Cooper' are distinguishable
from the case at hand. In those cases, the defendants presented
their evidence of diminished mental capacity in support of a
defense of not guilty by reason of insanity. Defendant here, by
contrast, presented his evidence not to support an insanity de-
fense—i.e. a defense of incapacity to distinguish between right
and wrong at the time of and in respect to the offense, id. at 569,
213 S.E. 2d at 318—but to show a mental condition which could
have been found to negate the capacity to premeditate and delib-
erate, evidence which we have herein held was proper under the
new rules. Even in Cooper, a pre-Rules case, this Court recog-
nized that such evidence would provide a proper basis for a not
guilty verdict on a charge of first degree murder based on pre-
meditation and deliberation. It stated:

It is well established that to convict a defendant of mur-
der in the first degree, when the killing was not perpetrated
by one of the means specified by G.S. 14-17 and was not com-
mitted in the perpetration of or attempt to perpetrate a
felony, the State must prove beyond a reasonable doubt that
the killing was with premeditation and deliberation. It is also
well established that a specific intent to kill is a necessary in-
gredient of premeditation and deliberation. It

1. State v. Mize, 315 N.C. 285, 337 S.E. 2d 562 (1985); State v. Adcock, 310
N.C. 1, 310 S.E. 2d 587 (1984); State v. Franks, 300 N.C. 1, 265 S.E. 2d 177 (1980);
State v. Harris, 290 N.C. 718, 228 S.E. 2d 424 (1976); State v. Hammonds, 290 N.C.
1, 224 S.E. 2d 595 (1976); State v. Shepherd, 288 N.C. 346, 218 S.E. 2d 176 (1975);
State v. Wetmore, 287 N.C. 344, 215 S.E. 2d 51 (1975), death penalty vacated, 428
U.S. 905 (1976); and other cases, if any.
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follows, necessarily, that a defendant who does not have the
mental capacity to form an intent to kill or to premeditate
and deliberate upon the killing, cannot be lawfully convicted
of murder in the first degree, whether such mental deficiency
be due to a disease of the mind, intoxication, . . . or some
other cause.

Id. at 572, 213 S.E. 2d at 320 (emphasis supplied; citations omit-
ted).

Insofar as State v. Kirkley, 308 N.C. 196, 302 S.E. 2d 144
(1983), and State v. Anderson, 303 N.C. 185, 278 S.E. 2d 238 (1981),
are inconsistent with this opinion, they are overruled. In those
cases, the defendants, like defendant here, introduced evidence of
mental disorders, not to support a defense of insanity, but to
show that they did not have the capacity to premeditate and de-
liberate at the time of the killings.

For the foregoing reasons, we award defendant a new trial at
which the court shall admit the evidence here held improperly ex-
cluded, if defendant again offers such evidence.

New trial.

STATE OF NORTH CAROLINA v. JAMES WALLACE JACKSON

No. 477TA87
(Filed 5 May 1988)

1. Constitutional Law § 60; Jury § 7.14 — peremptory challenges of black jurors—
no violation of equal protection

A black defendant’'s equal protection rights were not violated by the
State’s exercise of peremptory challenges of black jurors where the prosecu-
tion articulated racially neutral reasons for exercising its challenges by show-
ing that it sought jurors who were “stable, conservative, mature, government
oriented, sympathetic to the plight of the victim, and sympathetic to law en-
forcement crime solving problems and pressures,” and where the trial court
also considered evidence that (1) one of the principal witnesses for the State
was a black police officer, (2) the first peremptory challenge was to a white
juror, (3) the State left a black person on the jury when it still had three
peremptory challenges, and (4) there were no comments by either prosecutor
which would indicate a discriminatory intent by the State.
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2. Constitutional Law § 60; Jury § 7.14 — peremptory challenges of blacks —hear-
ing on Batson violation —no right to examine prosecutor

A defendant does not have the right to examine the prosecuting attorney
in a hearing at trial or post trial to determine if there has been a Batson viola-
tion by the prosecution’s use of peremptory challenges to exclude members of
defendant’s race from the petit jury.

Justice FRYE concurring.

Justice MARTIN joins in this coneurring opinion.

APPEAL by defendant from an order of Ellis, J., at the 7 May
1987 Criminal Session of Superior Court, WAKE County. Heard in
the Supreme Court 16 March 1988.

This is the third time this case has been in this Court. In
State v. Jackson, 308 N.C. 549, 304 S.E. 2d 134 (1983), we held the
defendant’s confession was admissible in evidence. We found no
error in the defendant’s conviction and sentence in State wv.
Jackson, 317 N.C. 1, 343 S.E. 2d 814 (1986). The United States
Supreme Court on 23 February 1987 remanded the case to this
Court for further consideration in light of Griffitk v. Kentucky,
479 U.S. ---, 93 L.Ed. 2d 649 (1987) and Batson v. Kentucky, 476
U.S. 79, 90 L.Ed. 2d 69 (1986).

We remanded the case to the Superior Court of Wake County
for a determination as to whether the defendant’s equal protec-
tion rights had been violated by the prosecutor’s improper exer-
cise of peremptory challenges of black jurors. The defendant
subpoenaed Superior Court Judge Donald W. Stephens and Spe-
cial Deputy Attorney General Joan H. Byers to testify at the
hearing. Judge Stephens and Ms. Byers had prosecuted the de-
fendant at his trial before Judge Stephens was appointed a
superior court judge. The court quashed these subpoenas on mo-
tion by the State.

The selection of the jury at the trial of this case was not
transcribed. The attorneys who represented the defendant at trial
and Special Deputy Attorney General Joan Byers, who represent-
ed the State, stipulated what happened at the trial, which stipula-
tion was given to the court. In addition the court was given the
trial notes of the attorneys who participated in the trial. Judge
Stephens’ affidavit was also submitted to the court. It was
stipulated that the State used five peremptory challenges to
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remove four blacks and one white from the jury. The jury that
tried the case consisted of eleven white persons and one black
person. Ms. Byers stated to the court, “Prior to trial my co-
counsel and I felt that it was of the utmost importance that we
select a jury that was stable, government oriented, employed, and
had sufficient ties to the community, and a mind-set, if you will,
that would . . . pay more attention to the needs of law enforce-
ment than the fine points of individual rights.” She also stated
that a black detective was to be one of the principal witnesses for
the State and it was important to establish his credibility. For
this reason Ms. Byers said race did not enter the consideration of
the type person the State wanted on the jury.

Ms. Byers stated that the State peremptorily challenged one
black woman because she was unemployed. Ms. Byers said the
prosecution did not feel that an unemployed person had as signifi-
cant a stake in an orderly society as an employed person. Ms. By-
ers also stated that this person had been a student counselor at
Shaw University and the prosecution felt “that was too liberal a
background and her subsequent questions and demeanor gave us
that feeling.”

Ms. Byers stated that a black male was peremptorily chal-
lenged because he was a third year law student at the University
of North Carolina. He had been taught by professors of “some-
what liberal views.” The prosecution was afraid he would lead the
other jurors because he had studied law.

Ms. Byers said the prosecution peremptorily challenged a
second black female because she was unemployed and “she an-
swered us hesitantly and again she appeared indifferent or hostile
about either being a member of a jury or indifferent or hostile to
us.” Ms. Byers gave as the prosecution’s reason for removing a
third black female that the prosecution was afraid she would iden-
tify with the defendant’s mother who it was anticipated would
testify. The juror had a son of the approximate age of the defend-
ant and although she had a daughter the same approximate age
as the victim the prosecution was afraid she would lean toward
the defendant. The State successfully challenged two black jurors
for cause.

The court found that the defendant had “made a prima facie
showing of the inference of purposeful discrimination.” It found
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further that the State had *“articulated a neutral explanation re-
lated to this particular case for each of the peremptory challenges
it used and that the State has given a clear and reasonably
specific explanation of its legitimate reasons for the exercising of
its challenges.” The defendant’s motion for a mistrial was denied.

The defendant appealed.

Lacy H. Thornburg, Attorney General, by Barry S. McNeill,
Assistant Attorney General, for the State.

Gordon Widenhouse for defendant appellant.

WEBB, Justice.

[1} This appeal brings to the Court two questions. The first is
whether there was error in the finding of the superior court that
this black defendant’s right to the equal protection of the law as
guaranteed by the Fourteenth Amendment to the United States
Constitution has not been violated by the discriminatory exclu-
sion of members of his race from the petit jury. The second ques-
tion involves the procedure which was used in the superior court
to determine if such a violation had occurred.

In Batson v. Kentucky, 476 U.S. 79, 90 L.Ed. 2d 69, the
United States Supreme Court overruled Swain v. Alabama, 380
U.S. 202, 13 L.Ed. 2d 759 (1965), and held a prima facie case of
purposeful discrimination in the selection of a petit jury may be
established on evidence concerning the prosecutor’'s exercise of
peremptory challenges at the trial. In order to establish such a
prima facie case the defendant must be a member of a cognizable
racial group and he must show the prosecutor has used peremp-
tory challenges to remove from the jury members of the defend-
ant’s race. The trial court must consider this fact as well as all
relevant circumstances in determining whether a prima facie case
of discrimination has been created. When the trial court deter-
mines that a prima facie case has been made, the prosecution
must articulate legitimate reasons which are clear and reasonably
specific and related to the particular case to be tried which give a
neutral explanation for challenging jurors of the cognizable group.
The prosecutor’s explanation need not rise to the level of justify-
ing a challenge for cause. At this point the trial court must deter-
mine if the defendant has established purposeful discrimination.
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Since the trial court’s findings will depend on credibility, a re-
viewing court should give those findings great deference. Batson,
476 U.S. 98, n. 21, 90 L.Ed. 2d 89, n. 21.

In this case the prosecutors stated as their criteria for select-
ing jurors that they be ‘“stable, government oriented, employed
and had sufficient ties to the community, and a mind-set . . . that
would pay more attention to the needs of law enforcement than
the fine points of individual rights.” In addition to this statement
of the State’s criteria for jury selection, other factors which the
court may have taken into account were (1) one of the principal
witnesses for the State was a black police officer, (2) the first pe-
remptory challenge was to a white juror, (3) the State left a black
person on the jury when it still had three peremptory challenges,
and (4) there were no comments by either prosecutor which would
indicate a discriminatory intent by the State. With the criteria
advanced by the State and taking into account all circumstances
of the case, we cannot hold, after paying special deference to the
findings of the superior court, that it was error to deny the de-
fendant’s motion for mistrial.

In reaching this conclusion we have been helped by cases
from other jurisdictions. In United States v. Cartlidge, 808 F. 2d
1064 (5th Cir. 1987), the following explanations were held suffi-
cient: an excused juror was young, single and unemployed; anoth-
er excused juror avoided eye contact; a third excused juror was
divorced and appeared to have a low income occupation. In
United States v. Mathews, 803 F. 2d 325 (7th Cir. 1986), rev'd on
other grounds, --- U.S. ---, --- L.LEd. 2d ---, 108 S.Ct. 883 (1988),
a prosecutrix’ statement was held to be a sufficient explanation
for peremptory challenges to two jurors. The prosecutrix said one
juror was late coming to court which indicated a lack of commit-
ment to the importance of the proceedings. In the courtroom she
did not seem to be attentive to the proceedings at hand. A second
juror spent a great deal of time looking at the prosecutrix in
what she felt was a hostile way. The prosecutrix felt she would
be “strongly for or against her position.” In People v. Cartagena,
128 A.D. 24 797, 518 N.Y.S. 2d 497 (1987), a prosecutor’s affidavit
was held to be a sufficient explanation. The prosecutor said in his
affidavit that he excused four black jurors based on "their educa-
tional backgrounds, their employment history, the employment of
their spouses and children, and criminal record, if any.” In
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Chambers v. State, 724 S.W. 2d 440 (Tex. Ct. App. 1987), no error
was found when the prosecutor explained challenges to four
jurors. He said one juror’s religious preference was Church of
Christ which the prosecutor felt was a “little bit away from the
mainstream,” he had not served on a jury before, the space on the
jury card for name of husbhand or wife was marked “not applica-
ble” and the space for number of children was unmarked, and his
handwriting was not very legible. The explanation for excusing
the second juror was that he had misspelled “Baptist,” he was
very young (23 years of age) and his name “rang a bell.” A third
juror was excused because she was a Jehovah’'s Witness which
the prosecutor felt was a fringe religious group and her juror
card indicated she was unmarried with two children. A fourth
juror was excused because the prosecutor “just didn’t feel like
the juror was really attentive to what was going on. I had a feel-
ing he was nodding his head a little too much towards you, and
not enough towards me.”

The defendant, relying on Slappy v. State, 503 So. 2d 350
(Fla. App. 3d 1987), argues that the only legitimate criterion ar-
ticulated by the State for challenging jurors was of a person more
likely to value the needs of law enforcement than the rights of in-
dividuals. He says that only two of the excused jurors, one white
and one black, fit this category. He contends that the criteria
used by the State “sweep too broadly” to be valid. The defendant
also argues that the criteria advanced by the State were not ap-
plied except to excuse black jurors. He contends the State gave
disparate treatment to white and black jurors. Two black unem-
ployed persons were challenged by the State and two white un-
employed jurors were passed by the State. The defendant says
this illustrates the disparate treatment. The State said stability
was one criterion of its jury profile and the defendant assumes
this means long term residency. Two blacks who had lived twenty
and thirty years respectively in the community were excused.
Two whites, one of whom had lived two years and the other had
lived five years in the community, were kept on the jury. The
defendant says this showed the disparate treatment by the State
of prospective jurors.

We disagree with the defendant as to the validity of the
criteria used by the State in its profile of acceptable jurors. We
believe the profile showed, as found by Judge Ellis, that the
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State wanted a jury that was “stable, conservative, mature,
government oriented, sympathetic to the plight of the vietim, and
sympathetic to law enforcement crime solving problems and pres-
sures.” These are legitimate criteria in picking a jury.

As to the two unemployed black jurors who were excused,
there were additional factors which distinguished them in the
eyes of the prosecution from the two unemployed whites who
were not excused. One of the excused blacks had been a counselor
at Shaw University and the State felt this might make her sym-
pathetic to the defendant. The other was excused by the prosecu-
tion because her non-verbal communication suggested hostility
and indifference. She had lived in the community for thirty years
but the State did not feel this compensated for her hostility. The
other black juror who was excused had lived in the community
for twenty years but she had a son who was of the approximate
age of the defendant. The prosecution stated it felt this might
make her sympathetic to the defendant.

We might not have reached the same result as the superior
court but giving, as we must, deference to its findings, we hold it
was not error to deny the defendant’s motion for mistrial.

[2] The defendant also assigns error to the quashing of the sub-
poenas to Judge Stephens and Ms. Joan Byers, the prosecutors in
the case. The defendant contends under this assignment of error
that he was not allowed to put on evidence at the hearing. The
record does not reveal evidence offered by the defendant other
than testimony which might have been elicited from Judge
Stephens and Ms. Byers. The only question raised by this assign-
ment of error is whether the defendant had the right to examine
the prosecutors in a hearing to determine if there has been a Bat-
son violation.

In Batson the Supreme Court declined to formulate pro-
cedures to be followed in determining whether a constitutional
violation had occurred. The question of examining the prosecutor
was not raised in the cases cited above. In two cases federal
courts have held that the judge could conduct an in camera hear-
ing out of the presence of the defendant to let the prosecutor ex-
plain his reasons for peremptorily challenging black jurors.
United States v. Tucker, 836 F. 2d 334 (Tth Cir. 1988); and United
States v. Davis, 809 F. 2d 1194 (6th Cir.), cert. denied, --- U.S.
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---, 97 L.Ed. 2d 740 (1987). In United States v. Thompson, 827 F.
2d 1254 (9th Cir. 1987) and United States v. Gordon, 817 F. 2d
1538 (11th Cir. 1987), vacated in part on other grounds, 836 F. 2d
1312 (11th Cir. 1988), it was held that a defendant is entitled to an
in-court hearing but neither of these cases held the defendant is
entitled to examine the prosecutor. The defendant relies on Ro-
man v. Abrams, 608 F. Supp. 629 (S.D.N.Y. 1985), mod. on other
grounds, 790 F. 2d 244 (2nd Cir. 1986). We do not believe this case
is helpful to the defendant. In that case the defendant had peti-
tioned the federal district court for a writ of habeas corpus after
he had been convicted in a state court. In the hearing in federal
court the state prosecutor testified. We do not believe this is
precedent for a hearing in a state court in which the prosecutor is
appearing as an attorney.

We hold that a defendant who makes a Batson challenge does
not have the right to examine the prosecuting attorney. In balanc-
ing the arguments for and against such an examination, we be-
lieve the disruption to a trial which could occur if an attorney in a
case were called as a witness overbears any good which could be
obtained by his testimony. We do not believe we should have a
trial within a trial. The presiding judges are capable of passing on
the credibility of prosecuting attorneys without the benefit of
cross-examination.

The defendant contends he was deprived of an opportunity to
make a stronger showing because the State conceded a prima
facie case of discrimination and presented its explanation without
allowing the defendant to put on evidence as to the prima facie
case. He says for this reason he was not allowed to make as
strong a showing for a prima facie case as could have been done.
We know of no reason why the defendant could not have offered
evidence to strengthen his case after the State had made its
showing. The record does not show that the defendant offered to
make any showing in addition to the evidence received other than
his subpoenas to the prosecutors.

The defendant also argues that he should have been allowed
to examine the prosecutors in this case because the Batson hear-
ing did not occur at the trial. We know of no reason why the de-
fendant should be allowed to examine a prosecuting attorney at a
post trial hearing if he could not do so at trial.
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The order of the superior court is
Affirmed.

Justice FRYE concurring.

I concur in both the reasoning and conclusion reached by the
Court. I nonetheless write separately to express my concerns re-
garding the future application of today’s decision.

In Batson v. Kentucky, 476 U.S. 79, 90 L.Ed. 2d 69 (1986), the
United States Supreme Court held that the discriminatory use of
peremptory challenges in a single case violates the Fourteenth
Amendment to the United States Constitution. That Court held
that the equal protection clause forbids the prosecutor from
challenging potential black jurors solely because of their race or
on the assumption that black jurors as a group will be unable im-
partially to consider the State’s case against a black defendant.
Id. The Supreme Court, however, declined to formulate particular
procedures to be followed by trial courts upon a timely objection
to a prosecutor’s challenges. Id. at 99, 90 L.Ed. 2d at 89-90. Today,
this Court breathes life into the Batson holding by formulating
procedures to be followed in determining whether a black defend-
ant’s constitutional right to equal protection has been violated by
the State’s use of peremptory challenges to exclude blacks from
petit jury service.

The primordial concern and motivation behind the Batson de-
cision was to afford black citizens “the same right and opportuni-
ty to participate in the administration of justice enjoyed by the
white population.” Id. at 91, 90 L.Ed. 2d at 84, citing Swain v.
Alabama, 380 U.S. 202, 13 L.Ed. 2d 755 (1965). To that end, the
State’s use of peremptory challenges to strike all or a dispropor-
tionate number of black prospective jurors will no longer be im-
mune from constitutional scrutiny. Once the defendant has made
a prima facie showing of purposeful discrimination, the burden
then shifts to the State to articulate a racially neutral reason for
exercising its challenges.

In this case, this Court is satisfied that the proffered explana-
tions by the State sufficiently demonstrate racially neutral rea-
sons for the State’s peremptory challenges of most of the black
jurors tendered to it. Our action today must not be interpreted as
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a license for prosecuting attorneys to proceed with “business as
usual,” under the assumption that this right, implicit in the equal
protection clause and given vitality by the Batson ruling, is a
right without a remedy. Although this Court will “rely on the
good judgment of the trial courts to distinguish bona fide reasons
for such peremptories from sham excuses belatedly contrived to
avoid admitting acts of group discrimination,” People v. Hall, 35
Cal. 3d 161, 167, 197 Cal. Rptr. 71, 75, 672 P. 2d 854, 858 (1983), we
will review with a serupulous eye such proffered reasons in an ef-
fort to thwart the remnants of the past pernicious practice of ex-
cluding blacks from juries for no other reason than for the color
of their skin.

In the case sub judice, the State sought jurors that fit neatly
into an acceptable “profile.” This profile showed that the State
sought individuals who were “stable, conservative, mature, gov-
ernment oriented, sympathetic to the plight of the victim, and
sympathetic to law enforcement crime solving problems and pres-
sures.” While I agree with the Court that these are “legitimate
criteria in picking a jury” in this case, State v. Jackson, slip op. at
8, I envision similar “profiles” that may be constructed in a man-
ner so as to systematically exclude blacks. Such “profiles” must
not “sweep so broadly” as to attenuate their validity and justify
the exclusion of any and all blacks. See State v. Gilmore, 103 N.J.
508, 511 A. 2d 1150 (1986). For that reason, such “profiles” should
be particularly suspect in a court’s determination that the State
has offered a sufficient response to defendant’s challenge. For
this profile to withstand such scrutiny, it must be legitimate,
reasonably specific, and related to the particular case to be tried.
Batson, at 98, 90 L.Ed. 2d at 88.

Absent the total abolition of peremptory challenges, we like-
ly will again face the challenge of determining whether they have
been used in an unconstitutional manner. It is the province of the
General Assembly to determine whether peremptory challenges
have outlived their usefulness. However, it is the province of the
courts to ensure that they are used in such a manner not offen-
sive to the constitutional rights of our citizens. We must remain
alert to offers of proof made by the State that are but mere collo-
quial euphemisms for the very prejudice that constitutes in-
vidious discrimination. Too, we must be careful not to lessen the
burden of the State and therefore put a crippling burden on the
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defendant so that defendant’s right to trial by an impartial jury is
so prejudiced that he is effectively left a right without a remedy.

I am satisfied that, in the instant case, the trial judge under-
took “a sensitive inquiry into such circumstantial and direct
evidence of intent as may be available” and that he properly
found that the State’s use of peremptory challenges was not pur-
posefully diseriminatory. Village of Arlington Heights v. Metro-
politan Housing Development Corp., 429 U.S. 252, 266, 50 L.Ed.
2d 450, 465 (1977). Accordingly, I join the Court’s decision.

Justice MARTIN joins in this concurring opinion.

STATE OF NORTH CAROLINA v. JAMES KEITH ROSS

No. 520A85
(Filed 5 May 1988)

1. Criminal Law §§ 119, 163.3— instruction promised at charge conference —not
given—no obhjection —appellate review
The trial court’s failure to give a promised instruction was properly
before the Supreme Court on appeal despite defendant’s failure to object prior
to the commencement of jury deliberations because, under State v. Pakulski
319 N.C. 562, a request for an instruction at the charge conference is sufficient
compliance with Rule 10(b}2) of the North Carolina Rules of Appellate Pro-
cedure to warrant full review on appeal where the requested instruction is
subsequently promised but not given, notwithstanding any failure to bring the
error to the trial judge's attention at the end of the instructions.

2. Criminal Law § 116; Constitutional Law § 75— requested instruction on de-
fendant’s decision not to testify — promised but not given—prejudicial error
There was prejudicial error in a first degree murder prosecution from the
court’s failure to give a requested and subsequently promised jury instruction
concerning defendant’s decision not to testify in his own defense. Although the
evidence of defendant’s guilt was substantial, in the context of the historical
importance of the Fifth Amendment to the United States Constitution, and the
fact that defendant’s attorney forecast evidence of self-defense but ultimately
presented no evidence at all, the State did not prove that the error was
harmless beyond a reasonable doubt.

Justice MARTIN dissenting.

Justice WHICHARD joins in this dissenting opinion.
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APPEAL as of right by defendant pursuant to N.C.G.S.
§ TA-27(a) from judgments imposing sentences of death entered
by Allen, J., at the 12 August 1985 Criminal Session of Superior
Court, MCDOWELL County, upon defendant’s conviction by a jury
of two counts of murder in the first degree. Heard in the
Supreme Court on 13 April 1988.

Lacy H. Thornburg, Attorney General, by Charles M.
Hensey, Special Deputy Attorney General, for the State.

Gordon Widenhouse for defendant-appellant.

MEYER, Justice.

Defendant was convicted of two counts of murder in the first
degree arising out of the shooting deaths of two teen-age boys,
Ricky Buchanan and Gary Bailey. The case was tried as a capital
case, and consistent with the jury’s recommendation, the trial
court sentenced defendant to death in both cases. In his appeal to
this Court, defendant brings forward numerous assignments of er-
ror concerning both the guilt-innocence and the sentencing phases
of his trial. We have reviewed the entire record in this matter,
and because we find that the trial court committed prejudicial er-
ror in failing to give a requested and subsequently promised jury
instruction, we hold that defendant is entitled to a new trial.

An extensive review of the evidence presented at trial in this
matter is not necessary to dispose of the single issue we address
here. The evidence tends to show that defendant was employed as
the caretaker of a campground in McDowell County, North Caroli-
na, near the town of Dysartsville. Defendant, who was single,
lived alone in a house on the campground premises provided by
his employer. Unbeknownst to his employer, defendant, who ap-
parently suffered from pedophilia, had a history of homosexual
behavior which included, among other things, a conviction for a
sex-related crime in Virginia.

The victims, Ricky Buchanan and Gary Bailey, were both
teen-age boys familiar with defendant and the campground. At an
uncle’s birthday party on 23 January 1985, the two were
overheard while talking of going to visit defendant at the camp-
ground later that same day. Though the two boys were seen at a
local store later that afternoon, they failed to return home that
evening and were never heard from again.
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On 26 January, pursuant to instructions from the then-
incarcerated defendant, law enforcement officers began to dig in a
filled-in grease pit adjacent to defendant’s house. Shortly
thereafter, they found the victims' bullet-riddled bodies. Both of
the boys had been shot multiple times, and Ricky Buchanan had
been shot on one occasion at extremely close range.

A consensual search of defendant’s house revealed, among
other things, stains on the living room carpet later identified as
blood. Law enforcement officers also found a .32-caliber revolver
behind some books on a bookshelf. Expert examination of the
bullets removed from the victims’' bodies revealed that these
bullets had been fired from the .32 revolver. Close examination of
the barrel of the revolver revealed blood and, in addition, two
human hairs. The blood was of the same type as that of one of the
victims, Ricky Buchanan, while the hairs were found to be a head
hair from Ricky Buchanan and a pubic hair from defendant Ross.

During both the jury selection process and the opening state-
ment, defense counsel forecast self-defense as defendant’s theory
of the case. Nevertheless, defendant ultimately did not testify,
nor did he in fact present any evidence in his own defense, during
the guilt-innocence phase of the trial below. It was in this context
that, pursuant to the above-mentioned and other condemning
evidence, the jury found defendant guilty of first-degree murder
in the deaths of both boys and recommended that defendant be
sentenced to death by the trial court.

In his first assignment of error, and the only issue we shall
address in this opinion, defendant asserts that the trial judge
committed prejudicial error in failing to give a requested and
subsequently promised jury instruction at the conclusion of the
guilt-innocence phase of the trial below. Specifically, defendant
claims here that his cause was severely prejudiced when the trial
judge neglected to instruct the jury as requested on the defend-
ant’s decision not to testify and, accordingly, that he is entitled to
a new trial. We agree. and we hereby order that the defendant
receive a new trial.

As we note above in our survey of the facts of the case at
bar, defendant did not testify, and in fact presented no evidence
at all, during the guilt-innocence phase of the trial below. At the
close of that first phase of defendant’s trial, a charge conference



264 IN THE SUPREME COURT [322

State v. Ross

was convened by the trial judge for the purpose of determining
which jury instructions would be employed prior to the jury's
deliberation. That conference produced the following exchange:

THE COURT: All right. This brings up the Charge Con-
ference. This starts it off, I guess. I will use the pattern on
first degree murder as to each count and second degree mur-
der as to each count. I will also charge and I understand that
you request it—

MR. CoATs: I was looking for the pattern charge number.
THE COURT: Failure of the defendant to testify?
MR. COATS: Yes sir, that’s correct.

THE COURT: You can put it in the record later. I will use
it. Are there any other requested instructions?

MR. LEONARD: Not for the State.

MR. COATS: Not for the defendant at this time, your
Honor.

(Emphasis added.)

Thus, defendant requested, and the trial judge indicated he
would give, a jury instruction concerning defendant’s decision not
to testify in his own defense at trial. Yet, the transcript reveals,
and the parties agree, that for whatever reason—perhaps the ten-
sion associated with any capital murder trial—the trial judge
neglected to give the requested and promised jury instruction. It
is this failure on the part of the trial judge to which defendant
now assigns error. We find merit in defendant’s claim here, and
we hold that the trial judge's failure to instruct the jury on de-
fendant’s failure to testify constitutes, on the facts of this case,
prejudicial error entitling this defendant to a new trial.

[1] We note at the outset that the trial judge’s failure to give
the requested and promised instruction is properly before us on
appeal despite defendant’s failure to object prior to the com-
mencement of the jury’s deliberation. Granted, it is true that the
transcript reveals that defendant failed to embrace a final, ex-
plicit opportunity provided by the trial judge for remaining com-
ments on the jury instructions:
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THE COURT: I'm going to ask that the alternate jurors re-
main here. They are s[e]tting up in the Court Reporter’s Of-
fice where you all can stay for the time being and see if we
can’'t find you a little bit more comfortable quarters to stay
but I don’t want to let you go at this point. Don’t discuss the
matter. Go into the Court Reporter’s room.

I will caution everyone at this time, if you'’re back here
in this back hallway be very very cautious what you say and
if I have any problem at all, I will just have it vacated and
won't allow anybody back there around these jurors or the
alternate jurors. Sheriff, if you'll keep that in mind. Try to
stay as close to it as you can, please sir. Anything further?

MR. COATS: No sir.
MR. LEONARD: No.
(Emphasis added.)

It is also true that Rule 10(b)}(2) of the North Carolina Rules
of Appellate Procedure provides that no party may assign as er-
ror any portion of the jury charge or omission therefrom unless
he enters an objection before the jury retires to consider its ver-
dict. However, in the recent case of State v. Pakulsk:, 319 N.C.
562, 356 S.E. 2d 319 (1987), we held that a request for an instruc-
tion at the charge conference is sufficient compliance with the
rule to warrant our full review on appeal where the requested in-
struction is subsequently promised but not given, notwithstand-
ing any failure to bring the error to the trial judge’s attention at
the end of the instructions. Accordingly, defendant’s assignment
of error is properly before us, and we turn now to a full review of
the omitted jury instruction in the case at bar.

[2] It is beyond any question that the trial judge’s failure to give
the requested and subsequently promised jury instruction con-
cerning defendant’s decision not to testify in his own defense con-
stitutes error. The State in fact explicitly concedes as much in its
written brief to this Court in this matter. In the important case of
Carter v. Kentucky, 450 U.S. 288, 67 L.Ed. 2d 241 (1981), the
United States Supreme Court held that “a state trial judge has
the constitutional obligation, upon proper request, to minimize
the danger that the jury will give evidentiary weight to a defend-
ant’s failure to testify” by giving an appropriate instruction. Id.
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at 305, 67 L.Ed. 2d at 254 (emphasis added). This Court expressly
adopted this approach in its decision in State v. Randolph, 312
N.C. 198, 321 S.E. 2d 864 (1984), and accordingly, the trial judge's
omission in the case at bar is error.

The remaining question, and the pivotal one, is whether the
trial judge’s error in this case was sufficiently prejudicial to de-
fendant’s cause to warrant our order of a new trial. In the case
before us, the trial judge's error, which implicates defendant’s
right pursuant to the fifth amendment to the United States Con-
stitution not to be compelled to be a witness against himself, is of
constitutional moment. Accordingly, the relevant standard with
regard to a prejudice determination is provided in N.C.G.S.
§ 15A-1443(b), which states as follows:

A violation of the defendant’s rights under the Constitution
of the United States is prejudicial unless the appellate court
finds that it was harmless beyond a reasonable doubt. The
burden is upon the State to demonstrate, beyond a reasona-
ble doubt, that the error was harmless.

N.C.G.S. § 15A-1443(b) (1983). Pursuant to this statutory standard,
the burden is upon the State in this case to prove beyond a
reasonable doubt that the trial judge’s error was harmless. We
have considered this matter very carefully, and we simply cannot
say that the State has carried this burden.

The State’s principal argument in support of the position that
it has properly borne its burden here is that the evidence of
defendant’s guilt of these two heinous murders is simply over-
whelming. We concede that there is substantial evidence of this
defendant’s guilt of the crimes charged. However, in the context
of the historical importance of the constitutional right implicated
by the omitted instruction and, even more significantly, the tac-
tics employed by defendant’s counsel at trial, we cannot agree
that the State has proven the trial judge's error harmless beyond
a reasonable doubt.

The fifth amendment to the United States Constitution pro-
vides that no person shall be compelled in any criminal case to be
a witness against himself. Many of the nation’s courts, most
significantly the United States Supreme Court, have noted the
importance of this right, and by extension, the importance of jury
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instructions concerning this right. It is the opinion of many that
this right is particularly important because the state of affairs it
seeks to ensure—namely, that we not draw an adverse inference
from a criminal defendant’s failure to testify in his own de-
fense —is counterintuitive.

In Carter v. Kentucky, 450 U.S. 288, 67 L.Ed. 2d 241, for ex-
ample, the United States Supreme Court addressed this point as
follows:

Jurors are not experts in legal principles; to function effec-
tively, and justly, they must be accurately instructed in the
law. Such instructions are perhaps nowhere more important
than in the context of the Fifth Amendment privilege against
compulsory self-incrimination, since ‘[tjoo many, even those
who should be better advised, view this privilege as a shelter
for wrongdoers. They too readily assume that those who in-
voke it are . .. guilty of crtme . . . .” Ullman v United
States, 350 US 422, 426, 100 L, Ed 511, 76 S Ct 497, 53 ALR2d
1008.

Id. at 302, 67 L.Ed. 2d at 252 (emphasis added). The State’s argu-
ment that the trial judge’s error in this case was harmless beyond
a reasonable doubt can only be properly considered in the context
of this solemn admonishment.

Also crucial to this determination as to prejudice are the
trial tactics employed below by defendant’s attorney. As we
noted earlier in our survey of the facts of this case, during the
jury selection, and again during the opening statement, defend-
ant’s attorney forecast self-defense as defendant’s theory of the
case. Ultimately, defendant did not testify, nor did he present any
evidence at all, during the guilt-innocence phase of the proceeding
below.

The jury, having been told at the outset of this case essen-
tially that this defendant committed the killings, but did so only
in defense of his own life, had an expectation that was never
met—namely, that defendant would present evidence as to why
he killed the victims. It cannot be gainsaid that, when the jury’s
expectation was not met, the omitted jury instruction loomed par-
ticularly large. This case-specific scenario, together with the
above-discussed general importance of the constitutional right im-
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plicated by the omitted instruction, leads us to find unpersuasive
the State’s argument that the trial judge’s error was harmless be-
yond a reasonable doubt.

In an additional argument that the trial judge's error here
was harmless beyond a reasonable doubt, the State asserts that,
since neither lawyer noticed the trial judge's omission at trial, so
too must the jury have failed to notice, thereby rendering the er-
ror's effect nugatory. We find this argument from the State un-
persuasive. In any criminal case, even in one less unusual than
this one, it is manifest that the jury will notice a given
defendant’s failure to testify in his own defense. Justice Stewart,
in his dissent in Griffin v. California, 380 U.S. 609, 14 L.Ed. 2d
106, reh’g denied, 381 U.S. 957, 14 L.Ed. 2d 730 (1965), addressed
this point in the following manner:

It is not, as I understand the problem, that the jury becomes
aware that the defendant has chosen not to testify in his own
defense, for the jury will of course, realize this quite evident
fact, even though the choice goes unmentioned.

Id. at 621, 14 L.Ed. 2d at 113 (emphasis added). Here, where the
jury was promised at the outset of the case evidence concerning a
self-defense theory only to have the guilt-innocence phase of the
trial end without any such evidence, the State’s argument is even
less persuasive.

In a final argument in support of its position that the trial
judge's error here was harmless, the State notes that, although
the trial judge omitted the instruction in question, he did give an
instruction concerning the presumption of innocence, thus render-
ing the omission somehow less harmful. The State’s argument is
again without merit. The United States Supreme Court dealt with
this very assertion in Carter v. Kentucky, 450 U.S. 288, 67 L.Ed.
2d 241. There, Justice Stewart stated, and we quite agree:

Although the jury was instructed that ‘ftlhe law presumes a
defendant to be imnmocent,” it may be doubted that this
instruction contributed in a significant way to the jurors’
proper understanding of the petitioner’s failure to testify.
Without question, the Fifth Amendment privilege and the
presumption of innocence are closely aligned. But these prin-
ciples serve different functions, and we cannot say that the
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jury would mot have derived ‘significant additional guid-
ance,” Taylor v Kentucky, 436 US 478, 484, 56 L. Ed 2d 468,
98 S Ct 1930, from the instruction requested.

Id. at 304, 67 L.Ed. 2d at 253 (emphasis added).

In conclusion, we have reviewed the entire record and each
of defendant’s assignments of error in this case. We hold, pur-
suant to our discussion above, that the trial judge committed er-
ror in failing to give the requested and subsequently promised
jury instruction concerning defendant’s decision not to testify
during the guilt-innocence phase of the trial below. We hold fur-
ther that, because of the historical importance of the right af-
fected and the trial tactics employed by defendant’s attorney, the
trial judge’s error was prejudicial to defendant’s cause. Accord-
ingly, the result is a

New trial.

Justice MARTIN dissenting.

I dissent from the holding of the majority that defendant is
entitled to a new trial of this double murder case because of the
failure of the trial judge to instruct the jury in accord with
N.C.P.I.—-Crim. 101.30. See N.C.G.S. § 8-54 (1986); State v. Ran-
dolph, 312 N.C. 198, 321 S.E. 2d 864 (1984).

It is to be noted that this issue applies only to the guilt
phase of the trial as defendant testified at the sentencing hearing,
relating many inculpatory statements.

The state concedes that this failure by the trial judge was er-
ror but insists that the error was harmless beyond a reasonable
doubt. Failure to so instruct upon timely request by defendant
has been held to violate defendant’s rights under the United
States Constitution. Carter v. Kentucky, 450 U.S. 288, 67 L.Ed. 2d
241 (1981).

Defendant also enters the harmless error battleground in his
brief, and the majority opinion turns upon that issue. The United
States Supreme Court has never held that this instructional error
was not subject to a harmless error analysis; therefore it is ap-
propriate for this Court to apply a harmless error analysis. We
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are required to be satisfied beyond a reasonable doubt that the
constitutional error complained of did not contribute to the ver-
dict obtained. Chapman v. California, 386 U.S. 18, 17 L.Ed. 2d 705,
reh’g denied, 386 U.S. 987, 18 L.Ed. 2d 241 (1967); N.C.G.S.
§ 15A-1443(b) (1983).

In my view the state has the better side of the dispute. It
has long been held by this Court that it is the better practice not
to instruct on defendant’s failure to testify, absent a specific re-
quest by defendant. State v. Covington, 290 N.C. 313, 226 S.E. 2d
629 (1976); State v. Bryant, 283 N.C. 227, 195 S.E. 2d 509 (1973).
This is true because such instructions emphasize to the jurors the
fact that defendant did not testify. The reason for the rule not
allowing comment on defendant’s failure to testify is to assure a
fair trial to defendant. Here, it is clear to me that defendant
received a fair trial; defendant did not testify and no one com-
mented or alluded to this fact. The failure of the trial judge to
give the requested instruction could not have contributed in any
way to the verdict.

Not only was defendant's trial fair, but no reasonable jury
could fail to convict defendant of murder in the first degree on
the mass of evidence arrayed against him. Defendant’s homosex-
ual relationship with several teenage boys in the neighborhood
was fully established. Defendant maintained this relationship in
part by the payment of money to the boys. The Buchanan boy
realized that defendant was susceptible to extortion. Tensions
were created that led to violence.

After the crimes defendant attempted to “cover up” and
remove evidence of his guilt by cleaning carpet and trying to buy
a new carpet to replace the one stained by the blood of his viec-
tims. Even more damning evidence was defendant’s statements to
the officers telling them where to look for the bodies, which were
found in the grease pit. He further gave permission for the search
of his house, where the murder pistol was found hidden behind
some books. The bullets that caused the deaths of the two boys
were fired from defendant's pistol. Gary Bailey was shot in the
head, back, and abdomen; Richard Buchanan was shot twice in the
brain at contact range and also in the back and arm. Blood on
the pistol was identified as being from Buchanan, and sticking to
that blood was head hair from him and pubic hair from the de-
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fendant indicating that defendant executed Buchanan while
engaged in a homosexual act with him.

When balanced against the trial judge's instructional error,
the evidence of defendant’s guilt engulfs him beyond any reasona-
ble doubt. There is no reasonable basis to find that the trial
judge's error contributed to the verdicts of guilty of murder in
the first degree. The only other possible verdicts were murder in
the second degree and not guilty. If this issue were applicable
to the punishment phase of the trial, defendant’s argument might
be somewhat more persuasive, but such is not the case here.

Despite the best efforts of the majority, I can find no rational
basis to hold that the error contributed to the verdict of guilt and
am convinced beyond a reasonable doubt that the error was
harmless.

Justice WHICHARD joins in this dissenting opinion.

BRENDA LEMONS v. OLD HICKORY COUNCIL, BOY SCOUTS OF AMERICA,
INC.

No. 438PAS87
(Filed 5 May 1988)

1. Process § 3; Rules of Civil Procedure § 6 — service of summons—retroactive
extension of time after summons functus officio
Rule 6(b) gives trial courts the discretion, upon a finding of “excusable
neglect,” retroactively to extend the time provided in Rule 4(c) for serving a
summons after it has become functus officio.

2. Appeal and Error § 63— failure to exercise discretion—mistake of law —re-
mand

When a trial court has failed to exercise its discretion regarding a discre-

tionary matter and has ruled on it under the mistaken impression it is re-

quired to rule a particular way as a matter of law, its holding must be

reversed and the matter remanded for the trial court to exercise its discretion.

Justice MARTIN dissenting.

Chief Justice ExuM and Justice MEYER join in this dissent.

ON plaintiff's petition for discretionary review pursuant to
N.C.G.S. § 7TA-31 of an unpublished decision of the Court of Ap-
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peals, 86 N.C. App. 376, 358 S.E. 2d 139 (1987), affirming an order
entered by Rousseau, J., at the 21 October 1986 Civil Session of
Superior Court, FORSYTH County. Heard in the Supreme Court on
10 February 1988.

Bailey & Dixon, by David M. Britt, Gary S. Parsons, and
Alan J. Miles; Bell Davis & Pitt, P.A., by William K. Davis, for
the plaintiff appellant.

Petree, Stockton & Robinson, by G. Gray Wilson and R.
Rand Tucker, for the defendant appellee.

MITCHELL, Justice.

This is an action involving interpretation of the statutory
time periods for service of process under the North Carolina
Rules of Civil Procedure. Specifically, we must decide in this case
whether the Court of Appeals erred in affirming the trial court’s
order that denied the plaintiff’'s motion for an extension of time to
serve an alias summons and dismissed the action. The trial court’s
order was based upon its conclusion that, as a matter of law, it
was without authority to grant the plaintiff's motion for an exten-
sion of time under N.C.G.S. § 1A-1, Rule 6(b) to serve an alias
summons on the defendant. In this case of first impression, we
conclude that Rule 6(b) gives our trial courts the discretion to ex-
tend the time provided in Rule 4(c) for service of a summons. Ac-
cordingly, we reverse the Court of Appeals’ decision.

The plaintiff, Brenda Lemons, allegedly was injured on 15
May 1982 when a twenty-foot wooden log being used as a flagpole
fell and struck her on the head while it was being taken down
under the defendant’s supervision. The plaintiff contends that her
injuries were caused by the negligence of the defendant, its
agents, and its employees.

On 21 March 1984, the plaintiff commenced an action against
the defendant seeking to recover for her injuries. This action was
terminated on 6 February 1985 by voluntary dismissal without
prejudice pursuant to N.C.G.S. § 1A-1, Rule 41(a)(1).

The present action was commenced on 6 February 1986 by
the filing of a complaint and issuance of a summons. The initial
summons was returned unserved, and an alias summons was is-
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sued on 2 May 1986. This alias summons was delivered to the For-
syth County Sheriff's Office on 2 June 1986 for service and was
served on 5 June 1986, after the thirty days allowed for service of
process under Rule 4(c) had expired.

On 23 June 1986, the defendant filed a motion to dismiss for
failure to state a claim upon which relief could be granted, lack of
personal jurisdiction, insufficient process, and insufficient service
of process. The defendant subsequently was served with an alias
summons issued on 10 September 1986. Because this summons
was not obtained within ninety days after the issuance of the last
preceding summons, however, the action did not relate back to
the original summons under Rule 4(d), and the statute of limita-
tions had expired.

On 13 October 1986, the plaintiff filed a motion for a retroac-
tive extension of time, nunc pro tunc, from 2 June to 6 June 1986
to serve the 2 May 1986 alias summons. After hearing the mo-
tions, the trial court found that the alias summons served on the
defendant was issued on 2 May 1986 and that the plaintiff's
failure to obtain service of this summons until 5 June 1986
resulted from “excusable neglect.” The court nonetheless denied
the plaintiff’s motion for an extension of time and allowed the de-
fendant’s motion to dismiss, noting that Rule 4(¢) requires that
service of a summons be accomplished within thirty days after its
issuance. The trial court specifically stated in its order dismissing
the action that, if permitted under Rule 6(b), it would exercise its
discretion and enlarge the time for service of the alias summons
in question. The trial court concluded, however, that “as a matter
of law, Rule 6(b) of the North Carolina Rules of Civil Procedure
does not confer upon the Court the authority to permit an
enlargement of the time within which service is to be completed
pursuant to Rule 4(c) and (d) . . . .” The Court of Appeals, in an
unpublished decision, affirmed the trial court’s order dismissing
this action.

[1] On appeal the plaintiff argues that under Rule 6(b) trial
courts have discretionary authority to extend the time provided
in Rule 4(c) for service of a summons. Therefore, she argues that
the trial court erred in ruling as a matter of law that it was
without authority to grant her motion.
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The defendant argues, however, that the plaintiff’'s conten-
tion that Rule 6(b) gives the trial courts broad authority to
enlarge the time period provided in Rule 4(c) for the service of a
summons is misplaced. Rule 4(c) requires that personal service of
a summons be made in cases such as this within thirty days after
its issuance. Yet the alias summons in the present case was not
served until thirty-four days after its issuance. It is well settled
that when a summons is not served within the required thirty
days of issuance, it loses its effectiveness and becomes functus of-
ficto, Greene v. Chrismon, 228 N.C. 724, 28 S.E. 2d 215 (1943), and
service obtained thereafter does not confer jurisdiction over the
defendant upon the trial court. Webd ». R.R,, 268 N.C. 552, 151
S.E. 2d 19 (1966); Hatck ». R.R., 183 N.C. 618, 112 S.E. 529 (1922);
Cole v. Cole, 37 N.C. App. 737, 247 S.E. 2d 16 (1978). The defend-
ant argues that Rule 6(b) was not intended to give the trial court
authority to breathe life back into a summons that has become
functus officio, and that there is no authority within the North
Carolina Rules of Civil Procedure for the service of a summons
after the date therein fixed for its return. Therefore, the defend-
ant concludes that the trial court was correct in ruling that it had
no authority to enlarge the time within which the 2 May 1986
alias summons was required to be served. We disagree.

We begin our analysis by noting that the line of authority to
the effect that a summons not served within the time prescribed
is rendered functus officio was well established long before the
adoption of the new Rules of Civil Procedure, which became effec-
tive 1 January 1970. E.g, Webdb v. R.R., 268 N.C. 552, 151 S.E. 2d
19 (1966); Greene v. Chrismon, 223 N.C. 724, 28 S.E. 2d 215 (1943).
More importantly, to say that a summons becomes functus officio
or legally defunct in such circumstances entirely begs the ques-
tion presented in this case: whether by adopting Rule 6(b), the
General Assembly has given our trial courts authority to breathe
new life and effectiveness into such a summons retroactively
after it has become functus officio. We conclude that the General
Assembly has given our trial courts such authority by enacting
Rule 6(b).

The Rules of Civil Procedure were adopted by the General
Assembly at the urging of the North Carolina Bar Association “to
eliminate the sporting element from litigation.” W. Shuford, N.C.
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Civil Practice and Procedure, § 1-3 (3d ed. 1988). The philosophy
underlying these rules was that:

Technicalities and form are to be disregarded in favor of the
merits of the case. One of the purposes of the rules was to
take the sporting element out of litigation. No single rule is
to be given disproportionate emphasis over another rule
which also has application. Rather, the rules are to be ap-
plied as a harmonious whole. The rules are designed to
eliminate legal sparring and fencing and surprise moves of
litigants. The aim is to achieve simplicity, speed and financial
economy in litigation. Liberality is the canon of construction.

Sizemore, General Scope and Philosophy of the New Rules, 5
Wake Forest Intra. L. Rev. 1, 6 (1968) (emphasis added).

Rule 4 provides for service of process. It requires in cases
such as this that a summons be served within thirty days of is-
suance. If the summons is not served within thirty days, Rule 4(d)
permits the action to be continued, so as to relate back to the
date of issue of the original summons, by an endorsement from
the clerk or issuance of an alias or pluries summons within ninety
days of the issuance of the last preceding summons. Any such
alias or pluries summons, like the original summons, must be
served within thirty days of issuance. Rule 4(e) provides that
when there is neither an endorsement nor an alias or pluries sum-
mons issued, the action is discontinued as to any defendant who
was not served within the time allowed. An endorsement or alias
or pluries summons may be obtained thereafter, but the action is
deemed to have commenced, as to such a defendant, on the date
of the endorsement or the issuance of the alias or pluries sum-
mons.

The Rules of Civil Procedure “must be construed in pari
materia.” Estrada v. Burnham, 316 N.C. 318, 323, 341 S.E. 2d 538,
542 (1986). Rule 4 cannot be construed in isolation; rather, it must
be interpreted in conjunction with Rule 6, which addresses the
computation of any time period prescribed by the Rules of Civil
Procedure. Specifically, Rule 6(b) provides:

When by these rules . . . an act is required or allowed to be
done at or within a specified time, the court for cause shown
may at any time in its discretion with or without motion or
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notice order the period enlarged if request therefor is made
before expiration of the period originally prescribed or as ex-
tended by a previous order. Upon motion made after the ex-
piration of the specified period, the judge may permit the act
to be done where the failure to act was the result of ex-
cusable neglect. Notwithstanding any other provisions of this
rule, the parties may enter into binding stipulations without
approval of the court enlarging the time, not to exceed in the
aggregate 20 days, within which an act is required or allowed
to be done under these rules, provided, however, that neither
the court nor the parties may extend the time for taking any
action under Rules 50(b), 52, 59(b), (d), (e), 60(b), except to the
extent and under the conditions stated in them.

N.C.G.S. § 1A-1, Rule 6(b) (1983) (emphasis added).

Rule 6(b) grants our trial courts broad authority to extend
any time period specified in any of the Rules of Civil Procedure
for the doing of any act, after expiration of such specified time,
upon a finding of “excusable neglect.” Expressly excepted from
this general grant of authority are the time periods specified for
motions for judgment notwithstanding the verdict under Rule
50(b), motions to amend findings or to make additional findings
under Rule 52, motions for a new trial under Rule 59(b), ordering
a new trial on the Court’s initiative under Rule 59(d), motions to
alter or amend a judgment under Rule 59(e), and motions for
relief from judgment under Rule 60(b).

When the language of a statute is clear and unambiguous,
there is no room for judicial construction, and the courts must
give it its plain and definite meaning. Utilities Commission v. Ed-
misten, Attorney General, 291 N.C. 451, 232 S.E. 2d 184 (1977);
Underwood v. Howland, Commissioner of Motor Vehicles, 274
N.C. 473, 164 S.E. 2d 2 (1968). Here, the statutory language of
Rule 6(b) is clear and provides that the trial court may extend the
time for performance of any acts except those expressly men-
tioned in the proviso to the rules. By setting out these specific ex-
ceptions to the trial court’s discretionary power to extend the
time specified for doing any act, the General Assembly implicitly
excluded all other exceptions. See Campbell v. Church, 298 N.C.
476, 482, 259 S.E. 2d 558, 563 (1979) (under the maxim expressio
unius est exclusio alterius, mention of specific exceptions in a
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statute implies the exclusion of others). If the General Assembly
had intended to prohibit our trial courts from extending the time
for service of a summons, we must assume that it would have in-
serted such an exception among the limitations it created in the
proviso to Rule 6(b), limiting the authority of trial courts to ex-
tend time periods for performing certain specified acts. The
General Assembly, of course, is always free to add such an exclu-
sion if it desires. Therefore, we hold that pursuant to Rule 6(b)
our trial courts may extend the time for service of process under
Rule 4(c). Cf. Norlock v. City of Garland, 768 F. 2d 654, 658 (5th
Cir. 1985) (time limits in Federal Rule 4 may be enlarged by court
pursuant to Rule 6(b)); 4A Wright & Miller, Federal Practice &
Procedure, § 1137 at 383-84 (1987).

[2] Here, the trial court mistakenly concluded it was without
authority to extend the time for service of the alias summons and,
therefore, denied the plaintiff's motion. When a trial court has
failed to exercise its discretion regarding a discretionary matter
and has ruled on it under the mistaken impression it is required
to rule a particular way as a matter of law, its holding must be
reversed and the matter remanded for the trial court to exercise
its discretion. State v. Cotton, 318 N.C. 663, 351 S.E. 2d 277 (1987);
Henry v. Deen, 310 N.C. 75, 310 S.E. 2d 326 (1984); 1 Brandis on
North Carolina Evidence § 28 (1982). Accordingly, the decision of
the Court of Appeals, affirming the order of the trial court, must
be reversed and this case remanded for further proceedings con-
sistent with this opinion.

Reversed and remanded.

Justice MARTIN dissenting.

By holding that a superior court judge may blow the breath
of life into a functus officio summons, the majority today has
overthrown a constant line of authority extending to the opening
of this Court in 1819.

The alias summons in this case was issued on 2 May 1986 and
served on 5 June 1986, admittedly not within the time required
by statute. Thus, the alias summons became functus officio and
plaintiff must then cause a pluries summons to be issued and
served in order to avoid a discontinuance of the action. Williams
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v. Bray, 273 N.C. 198, 159 S.E. 2d 556 (1968). Service of a sum-
mons after the date of its return is a nullity and the court does
not acquire jurisdiction. Webb v». R.R., 268 N.C. 552, 151 S.E. 2d
19 (1966).

The majority states that the above authorities are no longer
binding because under Rule 6(b) of the North Carolina Rules of
Civil Procedure the trial courts now have authority to ‘‘breathe
new life and effectiveness into such a summons retroactively
after it has become functus officio.” The majority overlooks the
fact that Rule 6(b) is nothing new to our courts; it basically car-
ries forward the provision of former N.C.G.S. § 1-152 which per-
mitted the trial judges in their discretion to enlarge the time for
the doing of any act. See N.C.G.S. § 1A-1, Rule 6(b) comment. Al-
though this discretionary power by statute has existed since well
before the turn of the century, see Austin v. Clarke, 70 N.C. 458
(1874), this is the first time this Court has sought to apply it to a
nullity, a functus officio summons. Even with this discretionary
authority vested in trial judges, they are not empowered to make
something out of nothing.

It is well settled that where the requirements of service are
not satisfied, the court is without jurisdiction over the defendant.
Sink v. Easter, 284 N.C. 555, 202 S.E. 2d 138 (1974). Where the
process is void, generally it cannot be amended, because it con-
fers no jurisdiction. Harris v. Maready, 311 N.C. 536, 319 S.E. 2d
912 (1984). As Justice Meyer stated in his dissent in Smith .
Starnes, 317 N.C. 613, 619, 346 S.E. 2d 424, 428 (1986):

LI

[Wlhere a statute provides for service of summons or
notices in the progress of a cause by certain persons or by
designated methods, the specified requirements must be com-
plied with or there is no valid service.’” Guthrie v. Ray, 293
N.C. 67, 69, 235 S.E. 2d 146, 148 (1967) (quoting S. Lowman v.
Ballard & Co., 168 N.C. 16, 18, 84 S.E. 21, 22 (1915)).

Rule 4 of the North Carolina Rules of Civil Procedure clearly
and specifically sets out the methods for obtaining jurisdiction by
the service of process, and this procedure stands alone. By apply-
ing Rule 6(b) to revalidate a defunct summons, the majority has in
effect amended Rule 4. Rule 6(b) does not address the legal validi-
ty of an instrument of process such as a summons but deals with
such matters as extensions of time to file pleadings in various
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cases. Rule 4 provides a comprehensive, statutory framnework for
process and extension of time for service that requires no supple-
ment from any other rule. Rule 6 cannot be interpreted to
authorize a court to adjudicate matters beyond its jurisdiction,
which the court would be attempting to do if it endeavored to
authorize the service of a summons beyond the period allowed by
statute.

The majority has permitted the trial judge to set aside the
statute of limitations in this case retroactively by invoking Rule
6(b). Surely this was not the intent of the General Assembly in
adopting the rule.

The majority states that the purpose of the rules was to take
the “sporting element” out of the trial of lawsuits. Indeed, this is
one of the goals sought by the rules, and close adherence to Rule
4 would serve this purpose by removing the “sporting element”
from determining when the court has obtained jurisdiction over
the person. Authorizing the trial judge to amend in his discretion
the rules with respect to the service of summons after the time
for the serving of the summons has expired would indeed foster
and encourage the “sporting element” in the trial of lawsuits.
Lawyers need definite rules to guide them with respect to the
commencement of lawsuits and obtaining jurisdiction over parties.
This is done by Rule 4. Injecting the discretionary actions of the
trial judge through Rule 6(b) defeats this legislative purpose.

I find that service in this case was obtained upon the defend-
ant on 10 September 1986 and the superior court did not obtain
jurisdiction prior to that time. I vote to affirm the decision of the
Court of Appeals.

Chief Justice EXUM and Justice MEYER join in this dissent.
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STATE OF NORTH CAROLINA v. ROBERT LEE TAYLOR
No. 512A87
(Filed 5 May 1988)
1. Criminal Law § 138.23— burglary —aggravating factor —armed with deadly

2.

3.

§ 1

weapon— not improper finding of use of weapon

The trial judge's statement that he found that defendant was “armed”
with a hammer and that he "“used it horribly,” together with the judge’s
reference to “those statutory items,” did not amount to findings of both
possession and use of the weapon as two distinct aggravating factors where
the findings sheet upon which the aggravating and mitigating factors were
recorded unambiguously reveals that the weapon used by defendant in
perpetrating the crime gave rise only to the aggravating factor that “defend-
ant was armed with a deadly weapon at the time of the crime” and that *“use”
of the weapon was not found by the court in its consideration of the ap-
propriate punishment.

Criminal Law § 138.23 — armed with deadly weapon—element of felonious as-
sault —use to aggravate burglary sentence

The trial court did not violate N.C.G.S. § 15A-1340.4(a}(1) by using an ele-
ment of a joined felonious assault offense —that defendant was armed with a
deadly weapon—as a factor in aggravation of defendant’s sentence for first
degree burglary, since the phrase “the offense” as used in that statute refers
to the offense for which the defendant is convicted or to which defendant
tenders a plea of guilty.

Criminal Law § 138.29— nonstatutory aggravating factor —purposes of sen-
tencing — sufficiency of evidence

The trial court did not err in finding as a nonstatutory aggravating factor
for first degree burglary that defendant “had inside information, knowing
when that lady was alone in a rural area and took advantage of it with the
keys” on the basis of evidence that defendant, the victim’s next-door neighbor,
had inquired of the victim as to whether the victim's daughter was staying
elsewhere on the evening of the crime, and evidence that defendant used keys
to the victim’'s mobile home surreptitiously copied from the victim’s keys while
they were entrusted to his wife, since (1) this nonstatutory factor was clearly
related to the purposes of sentencing in that defendant’s behavior was of the
type from which the public should be protected and from which possible future
offenders should be deterred, and (2) this factor was amply supported by the
evidence.

APPEAL as of right by defendant pursuant to N.C.G.S.
5A-1444(al) and Rule 4(d) of the North Carolina Rules of Ap-

pellate Procedure from a judgment imposing a life sentence en-
tered by Preston, J, at the 28 May 1987 Criminal Session of
Superior Court, ROBESON County, upon defendant’s plea of guilty
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of first-degree burglary. On 20 October 1987, the Supreme Court
allowed defendant’s petition to bypass the Court of Appeals on
his appeal from a second judgment imposing a six-year term upon
defendant’s plea of guilty of assault with a deadly weapon with in-
tent to kill inflicting serious injury. Decided on the briefs pur-
suant to Rule 30(d) of the North Carolina Rules of Appellate
Procedure.

Lacy H. Thornburg, Attorney General, by Laura E.
Crumpler, Assistant Attorney General, and Barbara S. McClure,
Associate Attorney General, for the State.

Donald W. Bullard for defendant-appellant.

MEYER, Justice.

Defendant Robert Lee Taylor pled guilty to one count of
first-degree burglary and one count of assault with a deadly
weapon with intent to kill inflicting serious injury. Pursuant to
these pleas, defendant was sentenced to the maximum term of life
imprisonment on the burglary conviction and to a six-year term
on the felonious assault conviction. In his appeal to this Court, de-
fendant forwards for our consideration three assignments of error
relative to the proceeding below. We have carefully considered
the entire record and each of his assignments in turn, and we find
no error. Accordingly, we leave undisturbed defendant’s convie-
tions and the accompanying sentences.

Evidence presented by the State in support of defendant’s
plea of guilty tended to show the following series of relevant
facts and circumstances. On 12 April 1987, the victim lived in a
mobile home in Lumberton, North Carolina. During the early
morning hours on that day, the victim was awakened by the pres-
ence of a man ‘“standing in [her] bed.” While the victim screamed,
the intruder grabbed the victim and began to strike her in the
face with both his fist and a hammer. At one point during the at-
tack, the intruder ground his bare foot into the victim’s already
cut and bleeding face.

During the course of the attack, the victim continued to
scream and to beg for her life. The victim noticed, among other
things, that her assailant had only one hand and that he was not
wearing any shoes. Ultimately able to free herself and to break
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away from the intruder, the victim hurled a clock radio at the
man, prompting him finally to end his violent assault and to flee
the mobile home. The victim immediately telephoned for help and
told the deputy sheriff, upon his arrival, that the intruder was
her next-door neighbor, the defendant.

An investigation of defendant’s home revealed numerous
items of highly incriminating evidence. Among other things, a
bloody hammer was found by investigators on the back steps of
the defendant’s home. Investigators also located at defendant’s
home a set of keys which fit the locks on doors of the victim’s
mobile home. The keys did not appear to be originals, but rather
were apparently duplicated from an original set. The victim
testified that, two years earlier, she had given defendant’s wife a
set of keys to her mobile home so that she could walk the victim's
dog while the victim was away at her job. The victim had subse-
quently gotten the keys back.

The State also introduced into evidence the statement of
another of the victim's neighbors. Bradley Locklear indicated in
his statement that, about a month before the events of 12 April,
he saw defendant enter the back door of the victim’'s mobile home
at a time when the victim was apparently absent. The victim tes-
tified, in addition, that defendant asked her during the day
preceding the night of the attack whether the victim's sixteen-
year-old daughter would be at home with her on that evening.
The victim told defendant on that occasion that her daughter
would be staying with her cousin that night.

Defendant, for his part, presented no evidence concerning his
participation in the crime in question. However, he did present
evidence in an effort to support certain factors in mitigation of
sentence. Specifically, defendant presented the testimony of
several witnesses that defendant was possessed of a good
character and that he had a good reputation in the community. In
addition, defendant put on other evidence to the effect that de-
fendant was mildly mentally retarded, that his wife had been crip-
pled and unable to work for many years, and that his oldest child
was mentally retarded.

At the close of all the evidence, the trial court found as fac-
tors in mitigation of sentence on the first-degree burglary convic-
tion, first, that defendant has been a person of good character and
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reputation in the community in which he lives and, second, that
defendant has an infirm wife and a retarded son—a state of af-
fairs bearing upon his mental condition. The court found as ag-
gravating factors, first, that defendant was armed with a deadly
weapon at the time of the crime and, second, that defendant ob-
tained and used inside information that the victim was alone in a
rural area. The trial court found further that the aggravating fac-
tors outweighed the mitigating factors, and pursuant to that find-
ing, it imposed upon defendant the maximum sentence of life
imprisonment.

The trial court made no findings concerning factors in mitiga-
tion or aggravation of sentence with regard to defendant’s convic-
tion of assault with a deadly weapon with intent to kill inflicting
serious injury. Accordingly, it thereupon imposed the presump-
tive six-year term, that term to run consecutive to the life
sentence imposed on the first-degree burglary conviction.

In his appeal to this Court, defendant brings forward three
assignments of error concerning the proceeding below. They are:
first, that the trial court committed reversible error in improper-
ly considering one statutory aggravating factor as two distinet
aggravating factors; second, that the trial court committed re-
versible error in using an element of the offense of first-degree
burglary as an aggravating factor; and third, that the trial court
committed reversible error in finding an aggravating factor which
was not supported by the evidence. We deal with each of defend-
ant’s assignments in turn, and we find all three to be without
merit.

L

[1] In his first assignment of error, defendant asserts that the
trial court committed reversible error in considering as two
distinct factors in aggravation of the first-degree burglary convic-
tion a single statutory aggravating factor. Defendant argues here
that the trial court erred in including an additional aggravating
factor which may have played a significant part in compelling its
finding that the aggravating factors present in the case out-
weighed the factors in mitigation. Moreover, argues defendant,
the trial court’'s error may also have caused it to order the
sentence in the felonious assault case to run consecutive to that
in the burglary case. We find the record in the case to be com-
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pletely devoid of any support for defendant’s argument, and ac-
cordingly, we overrule this first of defendant’s assignments of er-
ror.

At the conclusion of the proceeding below, and immediately
after finding two factors in mitigation of sentence, Judge Preston
stated as follows:

In aggravation, I find that the defendant, in committing
this first degree burglary, was armed with a deadly weapon;
to-wit: a knife—to-wit: a hammer, and that he used it hor-
rebly. And in addition to those statutory items, Madam Clerk,
I find in aggravation that he had inside information, knowing
when that lady was alone in a rural area and took advantage
of it with the keys.

(Emphasis added.)! Defendant contends specifically here that the
trial court’s finding that defendant was “armed” with a hammer
and that he “used it horribly,” together with its reference to
“those statutory items,” amounted to findings by the trial court
of both the possession and the use of the weapon as two distinet
statutory aggravating factors. Defendant’s argument is without
merit.

The record in the case at bar, particularly the findings sheet
on which the trial court recorded its findings with regard to ag-
gravating and mitigating factors, unambiguously reveals that the
weapon used by defendant in perpetrating the crime gave rise to
but one aggravating factor —namely, that “the defendant was
armed with a deadly weapon at the time of the crime.” Moreover,
this same record reveals that the aggravating factor complained
of by defendant—that defendant “used” a deadly weapon at the
time of the crime —was not found by the court in its consideration
of the appropriate punishment. It is therefore clear that the trial

1. We note here that, in stating his findings at the close of the proceeding
below, the trial judge initially erroneously identified the deadly weapon in the case
as a knife. This same erroneous reference appears on the findings sheet which is a
part of the record accompanying the case. We have reviewed the transeript in this
case very carefully, and we find it devoid of any evidence whatever of either the
presence or the use of a knife. Qur finding in this regard is consistent with the trial
judge’s abrupt correction of his misstatement - specifically, his correct and im-
mediately subsequent statement that the relevant deadly weapon was in fact a
hammer.
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court’s reference during the proceeding below to “those statutory
items” (emphasis added) constituted merely a lapsus linguae and
is therefore of no legal significance whatever. Accordingly, de-
fendant’s first assignment of error is without merit, and it is
hereby overruled.

II.

[2] In his second assignment of error, defendant asserts that the
trial court committed reversible error in using an element of one
of the charged offenses —the felonious assault —as an aggravating
factor in the sentencing of defendant for the separate, though
joined, second offense—the burglary. In this case, the trial court
used an element of the felonious assault —namely, that defendant
was armed with a deadly weapon—as a factor in aggravation of
defendant’s sentence on the first-degree burglary conviction.
Defendant relies here upon N.C.G.S. § 15A-1340.4(a)(1), which pro-
vides in pertinent part:

Evidence necessary to prove an element of the offense
may not be used to prove any factor in aggravation, and the
same item of evidence may not be used to prove more than
one factor in aggravation.

Defendant contends that the above-quoted statute was violated,
at least in spirit, by the trial court’s decision to aggravate the
sentence on the burglary offense with an element of the felonious
assault offense. We find, among other things, that defendant
misreads the statute in question. When correctly read, this
statute offers no support for defendant’s position on this issue,
and we overrule this second assignment of error.

As it is used in N.C.G.S. § 15A-1340.4(a)1), the phrase “the
offense” clearly refers to the offense for which the defendant is
convicted or to which defendant tenders a plea of guilty. State v.
Melton, 307 N.C. 370, 298 S.E. 2d 673 (1983). Here, the trial court
did not use any element of the burglary offense to aggravate the
sentence on the conviction for burglary. Rather, the trial court
employed an element of the joined felonious assault offense —that
defendant committed the offense while armed with a deadly
weapon—to aggravate defendant’s sentence on the burglary con-
viction. Accordingly, the trial court’s decision to aggravate de-
fendant’s sentence on the first-degree burglary conviction on the
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basis of an element of the joined felonious assault offense, con-
trary to defendant’s claims, is completely consistent with the
statute in question.

This Court has specifically held that a trial court may use the
possession of a deadly weapon to aggravate the sentence on a
burglary conviction, notwithstanding the use of the weapon to
commit a separate, though joinable, offense. State v. Toomer, 311
N.C. 183, 316 S.E. 2d 66 (1984); State v. Chatman, 308 N.C. 169,
301 S.E. 2d 71 (1983). In the Toomer case, for example, although
he did not use the weapon in order to effect his illegal entry, de-
fendant entered the victim's apartment while armed with a hand-
gun. Thereafter, defendant threatened the victim with the gun
during the commission of a sexual assault, and the use of the
weapon ultimately was an element of the charged offense of first-
degree sexual offense. This Court held that, since defendant
possessed the deadly weapon at the time of his commission of the
burglary, the trial court properly found the presence of the
weapon to be a factor in aggravation of defendant’s sentence on
the first-degree burglary conviction.

The facts of the case at bar are nearly on all fours with those
of Toomer. Here, defendant possessed the deadly weapon—name-
ly, a hammer —at the time he illegally entered the victim’s mobile
home. He subsequently used the hammer in an attack upon the
victim which thereafter formed the basis for the felonious assault
charge. As in Toomer, it was proper for the trial court in this
case to use the presence of the deadly weapon as a factor in ag-
gravation of defendant’s sentence on the burglary conviction.
Defendant’s argument is without merit, and his second assign-
ment of error is hereby overruled.

IIIL.

[3] In his third and final assignment of error, defendant asserts
that the trial court committed reversible error in its finding of a
nonstatutory factor in aggravation of defendant’s sentence on the
burglary conviction— specifically, that defendant “had inside in-
formation, knowing when that lady was alone in a rural area and
took advantage of it with the keys.” Defendant argues here that
this finding was in essence a finding of the statutory aggravating
factor found at N.C.G.S. § 15A-1340.4(a)(1)(n), which provides as
follows:
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The defendant took advantage of a position of trust or con-
fidence to commit the offense.

Defendant argues further that there was no evidence presented
at the proceeding below to support the trial court’s finding of this
aggravating factor. We find otherwise, and accordingly, we over-
rule this last of defendant’s assignments of error.

As an initial matter, we note that defendant is plainly incor-
rect in his assertion that the trial court in fact found the
statutory aggravating factor quoted above —namely, that defend-
ant took advantage of a position of trust or confidence. In the
record in this matter, this aggravating factor is plainly and clear-
ly not indicated by the trial court. In addition, the record quite
clearly shows that a nonstatutory aggravating factor —that the
defendant had “inside information that the victim was alone in a
rural area” — was separately typed on the findings sheet and was
therefore explicitly found by the trial court in this instance. Ac-
cordingly, the precise issue before the Court pursuant to this
assignment of error is whether the trial court committed error in
finding the nonstatutory aggravating factor in question here. We
find that it clearly did not.

Pursuant to the Fair Sentencing Act, the trial court is not
confined to consideration of statutory factors only, but may con-
sider nonstatutory factors to the extent they are (1) related to the
purposes of sentencing and (2) supported by the evidence in the
case. N.C.G.S. § 15A-1340.4(a) (1983). Amongst the purposes of
sentencing explicitly identified in N.C.G.S. § 15A-1340.3 are “to
protect the public by restraining offenders” and “to provide a
general deterrent to criminal behavior.” Here, the trial court ag-
gravated defendant’s sentence on the basis of defendant’s use of
information gained as a result of his inquiry to determine
whether the victim would be alone and defendant’s use of keys
surreptitiously copied while they were entrusted to his wife. It is
certainly reasonable to conclude that this is the type of behavior
from which the public should be protected and from which possi-
ble future offenders should be deterred. Thus, the trial court’s
finding of the nonstatutory aggravating factor in question was
clearly related to the purposes of sentencing.

Moreover, it cannot be gainsaid that in this case the trial
court’s finding was amply supported by the evidence. The State’s
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evidence in the proceeding below indicated that the vietim, who
shared a mobile home with her sixteen-year-old daughter, was de-
fendant’s next-door neighbor. Approximately two years before the
crime, the victim gave an extra set of her mobile home door keys
to defendant’s wife so that she could walk the victim's dog while
the victim was away at her job. Though she eventually retrieved
that set of keys, a post-crime search of defendant’s home pro-
duced a duplicate set. The evidence also showed that, on the day
preceding the night of the crime, defendant inquired of the vietim
as to whether the victim’s daughter was staying elsewhere that
evening. The trial court acted properly in finding this nonstatu-
tory aggravating factor, and this third and final assignment of er-
ror is hereby overruled.

In conclusion, having carefully reviewed the record and each
of defendant’s assignments of error, we find that the proceeding
below was free of error. Accordingly, we leave undisturbed de-
fendant’s convictions for first-degree burglary and for assault
with a deadly weapon with intent to kill inflicting serious injury
and the accompanying sentences.

Affirmed.

STATE OF NORTH CAROLINA v. LINWOOD JOHNSON

No. 511A87
(Filed 5 May 1988)

Criminal Law § 75.14— first degree murder — waiver of rights— findings as to men-
tal capacity sufficient
The trial court in a first degree murder prosecution did not err in finding
that defendant was not depressed and in concluding that defendant freely,
knowingly and intelligently waived his constitutional rights where the majori-
ty of officers present during different stages of the interrogation testified that
defendant appeared normal; there was substantial evidence tending to show
that defendant was not actively suicidal at the time he arrived at the police
station and rendered his confession; a psychiatrist testified during cross-
examination that although defendant had a feeling he should be punished for
what he had done, he was still aware of his rights and what he could do to pro-
tect those rights at the time he made his confession; defendant was advised on
three separate occasions of his constitutional rights and the consequences flow-
ing from a waiver of those rights; and defendant testified that at the time he
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confessed he knew that he did not have to speak to the officers, that he had
the right to legal representation, and that he could stop the interrogation at
any time.

APPEAL by defendant from judgment imposing sentence of
life imprisonment entered by Read, Jr., J., at the 27 April 1987
Criminal Session of Superior Court, CUMBERLAND County, upon a
jury verdict of murder in the first degree. Heard in the Supreme
Court 16 March 1988.

Lacy H. Thornburg, Attorney General, by Thomas J. Ziko,
Assistant Attorney General, for the State.

Mary Ann Talley for defendant-appellant.

FRYE, Justice.

The sole issue on this appeal is whether the trial court erred
in finding that defendant knowingly and understandingly waived
his Miranda rights at the time he confessed to killing the victim.
We hold that the trial court did not err.

On the evening of 1 January 1986, defendant walked into the
Fayetteville, North Carolina, Law Enforcement Center and pre-
sented himself to the desk officer on duty. Defendant identified
himself and told the officer that he was there to turn himself in.
Officer Davis had been monitoring the police radio and was aware
that defendant was a suspect in an assault that had occurred ear-
lier that evening. Upon asking defendant to place his hands on
the counter, the officer noticed that defendant’s hands were
covered with blood and that there was blood splattered on his
clothing. However, defendant did not appear to be bleeding. After
quickly frisking defendant, Officer Davis handcuffed defendant’s
wrists behind his back, informed him he was under arrest, and
read him his Miranda rights. In response to the officer's questions
defendant stated that he understood his rights. He was then
handcuffed to a chair where he remained for the next fifteen to
twenty minutes.

After defendant had been in custody for approximately six-
teen minutes, Sergeant Scearce of the Fayetteville Police Depart-
ment arrived at the law enforcement center and assumed custody
of defendant. While taking defendant from the front desk area to
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the watch commander’s office, Sergeant Scearce noticed some
very minor cuts on defendant’s wrists. He therefore called the
emergency medical technicians and asked them to come to the
law enforcement center to attend to defendant. After calling
the medical technicians, Sergeant Scearce used a preprinted form
to once again advise defendant of his Miranda rights. After being
read each statement of his rights, defendant indicated that he
understood that right by initialing the applicable statement. At
the end of that process defendant signed the form indicating that
he had read the statement of his rights, understood those rights,
and was voluntarily waiving them without coercion or promise of
any kind. While defendant was in Sergeant Scearce’s custody he
asked whether the victim was dead yet, but Sergeant Scearce did
not respond since he did not know whether the victim had died.

The medical technicians arrived shortly after defendant had
executed the waiver of rights form. The medical technician who
treated the defendant noticed that defendant had minor wounds
on the underside of both of his wrists, but the wounds were not
bleeding at that time. After bandaging the wounds, the medical
technician advised the police officers present that although the
cuts were not life threatening, they should be treated by a doctor.
This was subsequently done.

Sergeant Pulliam of the Fayetteville Police Department then
took defendant from the watch commander’s room to an inter-
rogation room in the law enforcement building. Once in the inter-
rogation room, Sergeant Pulliam reviewed the waiver of rights
form with defendant. Having satisfied himself that defendant
understood all of his rights and had voluntarily waived those
rights, Sergeant Pulliam asked defendant to relate to him in
defendant’s own words the events preceding defendant’s arrival
at the law enforcement center. Sergeant Pulliam then asked
defendant to repeat his statement while Pulliam wrote it down.
Finally, Sergeant Pulliam reviewed the written statement with
defendant who then signed it.

In his confession defendant stated that he had been in love
with the victim, Alicia Council, and that after four months of
dating her, she had a baby and informed defendant that he was
the father. A few months before the killing, however, she told
him that the baby was not his. A few days before the killing
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someone had told defendant that Alicia was seeing another man.
When defendant confronted Alicia with that information she lied
to him and said that the other man was just a friend of a friend.
By that time defendant “was beginning to realize that she was
just using [him].” On the morning of 1 January 1986, Alicia came
to defendant’s house to borrow a jacket and defendant loaned it
to her. After she left his house defendant decided to follow her.
Defendant’s confession continues as follows:

I knew she was probably meeting someone there. I returned
home and waited for her. I made up my mind that I was go-
ing to take care of the problem once and for all.

I got my army dagger and I waited for her to come back to
my house to bring back my jacket. It was about 7:30 p.m. or
7:45 p.m. when she returned. Her sister, Sheila, was with her.
Her sister said she was going to the package store and she
left. I was upset. I stabbed her, Alicia, at least twice. I really
don’t know how many times. I know I stabbed her in the
stomach and in the back. She fell to the ground.

I went into the house and got a blanket and placed the
blanket over her. Sheila came back from the store. Sheila
asked what was wrong with Alicia. I still had the knife in my
hand standing over top of Alicia. I told Sheila Alicia was
dead, and I told her to go get her mother. I decided to go and
turn myself in to the police.

I went down Phillips Street to the railroad tracks and then
followed the railroad tracks on in to town. I still had the
knife with me. I thought about what I had done and decided
to take my own life. And when I got near Vick’s Drive-in, I
cut both my wrists. I threw the knife behind one of the
dumpsters. I left there and continued to walk to the police
station.

I walked in and told an officer, I came to turn myself in to

him.

After receiving defendant’s confession and upon learning that
the victim had died, the Fayetteville Police served warrants on
defendant, charging him with the murder of Alicia Council. De-
fendant was then indicted for first degree murder. Pursuant to
defendant’s motion, the case was declared non-capital, the court
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having found that there were no aggravating circumstances as
described in N.C.G.S. § 15A-2000 applicable to this case. Defend-
ant was tried by a jury and was found guilty of murder in the
first degree. The trial judge sentenced defendant to life imprison-
ment.

Prior to trial defendant filed a motion to suppress the confes-
sion. At the suppression hearing, after receiving evidence con-
cerning defendant’s motion to suppress, the trial judge found,
inter alia, that defendant “made a voluntary and understanding
statement to Officer Pulliam which was reduced to writing by Of-
ficer Pulliam and introduced into evidence at [the] hearing as
State’s Exhibit No. 2VD. That at this time the Defendant was not
depressed or suicidal and he was in contact with reality.” The
court then concluded that defendant had freely, knowingly and in-
telligently waived his constitutional rights and that the state-
ments to the officers were freely, voluntarily and understandingly
made. The motion to suppress was accordingly denied.

On appeal defendant contends that the trial court erred in its
finding of fact that defendant was not depressed at the time he
waived his constitutional rights and therefore erred in ruling that
the waiver and statement were knowingly and understandingly
made.

In determining whether an in-custody confession is admissi-
ble “the totality of the circumstances surrounding the interroga-
tion” must be examined. Morar v. Burbine, 475 U.S. 412, 421, 89
L.Ed. 2d 410, 421 (1986). An inculpatory statement made to law
enforcement officers while a defendant is in custody is admissible
as evidence of a defendant’s guilt whenever the totality of the cir-
cumstances shows that the defendant knowingly, voluntarily and
intelligently waived his constitutional rights. State v. Reese, 319
N.C. 110, 353 S.E. 2d 352 (1987). In assessing the totality of the
circumstances the basis of the inquiry is two-dimensional:

First, the relinquishment of the right must have been volun-
tary in the sense that it was a product of a free and
deliberate choice rather than intimidation, coercion or decep-
tion. Second, the waiver must have been made with a full
awareness both of the nature of the right being abandoned
and the consequences of the decision to abandon it.

Moran v. Burbine, 475 U.S. at 421, 89 L.Ed. 2d at 421.
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Defendant does not contend that his waiver and confession
was a result of intimidation, coercion or deception. Instead, de-
fendant’s argument addresses the second prong of the test set out
in Burbine. More specifically, defendant argues that the evidence
shows that he was depressed at the time of the interrogation and
that his depression impaired both his ability to make a knowing
and understanding abandonment of his rights against self-incrimi-
nation and his ability to understand the consequences of the deci-
sion to abandon these rights. Essentially defendant contends, in
light of the evidence presented at the suppression hearing, that
the trial court’s finding of fact that defendant was not depressed
was erroneous.

If there is competent evidence to support a trial court’s find-
ing of fact, that finding is binding on this Court. State v. Htll, 294
N.C. 320, 240 S.E. 2d 794 (1978). Moreover, merely because there
is evidence from which a different conclusion could have been
reached does not warrant a reversal of the trial court’s finding of
fact. State v. Williams, 308 N.C. 47, 301 S.E. 2d 335 (1983). It is
the trial court’s duty to resolve any conflicts and contradictions
that may exist in the evidence. State v. Reese, 319 N.C. 110, 353
S.E. 2d 352.

Defendant contends that the evidence at the suppression
hearing belies the validity of the trial court’s findings of fact and
conclusion of law. He argues that the following evidence shows
that at the time he confessed he was suffering from depression
which impaired his judgment and therefore the trial court’s find-
ing to the contrary is not supported by the evidence: During the
interrogation, Officer Pulliam was aware that defendant had made
a suicide attempt before turning himself in to law enforcement of-
ficers; paramedics were called to treat defendant’s wounds; and
Investigator Willis Stone testified that defendant appeared
“somewhat depressed.” Further, after defendant was charged
with murder, he was taken to the hospital and then to the jail,
where a psychiatrist prescribed some anti-depressant medication,
and where defendant was placed on suicide watch. Finally, Dr.
Levenberg, a psychiatrist who examined defendant twenty days
after he gave his confession, testified that, in his opinion, defend-
ant was depressed at the time he made the confession and his de-
pression would have clouded his judgment. He testified further
that, in his opinion, a person who is actively suicidal would not be
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terribly concerned about the impact of a confession, whether it
could hurt him at a later time.

If there is substantial evidence to support the trial court's
finding of fact it will not be disturbed on appeal, notwithstanding
the fact that there was evidence from which a different finding
could have been made. See State v. Williams, 308 N.C. 47, 301
S.E. 2d 335. We thus consider whether there was substantial
evidence to support the trial court’s finding of fact that defendant
was not depressed.

The majority of the officers present during different stages
of the interrogation testified that defendant appeared normal: Of-
ficer Davis testified that although defendant appeared slightly
nervous, he also appeared to be in full control of what he was say-
ing and doing; Officer Scearce testified that defendant appeared
nervous, but in touch with reality; Officer Pulliam testified that
defendant appeared like a normal person in every respect; Officer
Stone, who was with Officer Pulliam during the interrogation,
while testifying that defendant seemed somewhat depressed but
not suicidal, also testified that defendant appeared normal— co-
operative, polite, and calm—and completely aware of everything
going on. Also, the emergency medical technician testified that
defendant appeared calm and cooperative.

Furthermore, there is substantial evidence which tends to
show that defendant was not actively suicidal at the time he ar-
rived at the police station and rendered his confession: defendant
was not bleeding when he arrived at the police station; the
emergency medical technician attending defendant testified that
defendant’s wounds to his wrists were quite minor and not life
threatening; the wounds did not require any sutures and were
simply bandaged; placing defendant on a suicide watch after he
was in jail was done, not because there was any substantial belief
that defendant was suicidal, but as a routine practice followed
when someone such as defendant has wounds that appear to be
self-inflicted; and, although there is no evidence as to when the
anti-depressant medication was prescribed, the evidence does
show it was not prescribed until defendant was placed in jail, a
substantial time after defendant confessed and after he was told
that the victim had died and that he was charged with first
degree murder.
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Thus, the evidence before the trial court does not conclusive-
ly support Dr. Levenberg’s opinion that defendant was actively
self-destructive or psychotic. Moreover, during cross-examination,
Dr. Levenberg testified that although defendant had a feeling
that he should be punished for what he had done, he was still
aware of his rights and what he could do to protect those rights
at the time he made his confession. Furthermore, prior to making
his confession, defendant was advised on three separate occasions
of his constitutional rights and the consequences flowing from any
waiver of those rights. Finally, defendant testified that at the
time he confessed he knew that he did not have to speak to the
officers, that he had the right to legal representation, and that he
could stop the interrogation at any time.

Thus, under the totality of the circumstances, there is sub-
stantial evidence to support the trial court’s findings of fact. It is
the trial court’s duty to resolve any conflicts and contradictions
existing in the evidence. We hold, therefore, that the trial court
did not err in finding that defendant was not depressed and in
concluding that defendant freely, knowingly and intelligently
waived his constitutional rights. Since defendant was fully aware
of the nature of the rights he was abandoning and the conse-
quences of his decision, the trial court did not err in denying de-
fendant’s motion to suppress his confession.

No error.

IN THE MATTER OF NATHANIEL JOSEY v. EMPLOYMENT SECURITY
COMMISSION OF NORTH CAROLINA

No. 627PAS87
(Filed 5 May 1988)

1. Master and Servant § 111 — appeal of Employment Security Commission deci-
sion — properly before Supreme Court
An appeal from a superior couri review of an Employment Security Com-
mission decision was properly before the Supreme Court where, although
claimant’s original petition to the Commission may be interpreted to ask only
that the Commission exercise its discretion to reduce his period of disqualifica-
tion, his memorandum of law asked the Commission to interpret N.C.G.S.
§ 96-14(10), the Commission interpreted that statute to hold that his 1984 dis-
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qualification was not suspended by his 1987 entitlement, and, although claim-
ant did not except to the failure of the Commission to exercise its discretion,
that is not a ground upon which relief was sought on appeal.

2, Master and Servant § 108.2— unemployment compensation — prior disqualifica-
tion —not removed

The Employment Security Commission did not err by ruling that appel-
lant's permanent disqualification in 1984 was not removed by his earning a
new entitlement to unemployment compensation in 1987 where claimant was
at fault for the 1987 discharge. The plain words of N.C.G.S. § 96-14(10) provide
that disqualification may be removed by later employment and a discharge
through no fault of the claimant.

3. Master and Servant § 108.1— unemployment compensation —permanent dis-
qualification not removed by subsequent entitlement—no violation of federal
law

The Employment Security Commission’s holding that appellant’s prior dis-
qualification for unemployment benefits was not removed by his earning a new
entitlement where he was at fault for his second discharge did not violate
federal law because appellant was not administratively determined to be eligi-
ble for unemployment compensation after his second discharge. Furthermore,
a federal district court decision holding a Michigan statute which imposed a
penalty on subsequent unemployment compensation after obtaining benefits by
fraud to be in violation of federal requirements was not binding or persuasive.

Justice MARTIN dissenting.

Chief Justice EXuM and Justice FRYE join in this dissenting opinion.

ON discretionary review pursuant to N.C.G.S. § TA-31, prior
to determination by the North Carolina Court of Appeals, from a
decision by Barefoot, J.,, at the 28 September 1987 Session of
Superior Court, NEW HANOVER County. Heard in the Supreme
Court 13 April 1988,

This is a case involving the qualification of the petitioner for
unemployment benefits. The following facts are not in dispute. On
12 December 1984 the respondent Employment Security Commis-
sion entered an order disqualifying the petitioner from receiving
unemployment benefits for the duration of his unemployment
because the Commission found the petitioner was discharged for
substantial fault on his part. The petitioner had been employed
by Gold Bond Products. Petitioner was then employed by Gang-
Nail from 3 March 1986 until 23 January 1987 at which time he
was discharged. On 13 March 1987 the respondent disqualified the
petitioner from receiving unemployment benefits from 25 January
1987 until 21 February 1987 for substantial fault with mitigating
circumstances in his discharge from Gang-Nail.
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The petitioner thereafter became aware that the Commission
considered the disqualification ordered in 1984 to still be effective
and that he was not to receive benefits. The petitioner then filed
a petition with the Commission for a reduction of disqualification.
In his petition he asked that the Commission exercise its discre-
tion and reduce his 1984 disqualification. In his memorandum of
law in support of the petition he argued that his 1984 disqualifica-
tion did not extend to his 1987 entitlement.

The Commission on 16 June 1987 denied the petition for
reduction of disqualification, holding that the permanent dis-
qualification was not removed by the claimant’s 1986-1987 employ-
ment and refused to exercise its discretion to reduce the
disqualification. The claimant filed a petition for review with the
superior court and requested in the petition a declaratory judg-
ment that the respondent was in error in holding the duration of
his unemployment after his discharge from Gold Bond extended
through subsequent periods of unemployment and that the re-
spondent erred in holding that its discretion to reduce permanent
disqualifications was limited to “extraordinary and compelling
reasons such as cases involving one spouse’s leaving work to ac-
company the other spouse to another area too distant for
reasonable commuting.”

The superior court granted the respondent’s motion for sum-
mary judgment. The petitioner appealed.

Legal Services of the Lower Cape Fear, by Richard M. Klein
and James J. Wall, for claimant appellant.

T. S. Whitaker, Chief Counsel, and V. Henry Gransee, Jr.,
Deputy Chief Counsel, for the Employment Security Commission
of North Carolina

WEBB, Justice.

[1] The first question posed by this appeal is whether the ap-
pellant is properly in this Court. The appellee argues that in his
petition to the Employment Security Commission the appellant
asked only that the respondent exercise its discretion pursuant to
N.C.G.S. § 96-14(10) and reduce the period of his disqualification.
He did not petition the Commission to interpret N.C.G.S.
§ 96-14(10) and hold that the 1984 disqualification did not apply to
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his 1987 entitlement. The appellee says that because the peti-
tioner did not ask the Commission to interpret the statute he can-
not ask the courts to do so on appeal. For this reason the appellee
argues the appeal should be dismissed.

It is true the claimant’s petition to the Commission may be
interpreted to ask only that the Commission exercise its discre-
tion to reduce his period of disqualification but in his memoran-
dum of law in support of the petition he asked the Commission to
interpret the statute and hold that the 1984 disqualification did
not affect his later entitlement. The Commission interpreted the
statute to hold that the 1984 disqualification was not suspended
by the 1987 entitlement. The Commission has passed on the ques-
tion which the appellant argues in this Court. We have jurisdie-
tion to determine it.

The appellee also contends that in his petition to the superior
court for review the appellant did not allege that the Commission
abused its discretion in not reducing his disqualification. The ap-
pellee, relying on In re Employment Security Comm., 234 N.C.
651, 68 S.E. 2d 311 (1951), says that the appellant by failing to
allege the Commission had abused its discretion has not taken ex-
ception to the findings of the Commission. For that reason, says
the appellee, the appellant’s case may not be determined in the
courts. Employment Security Comm. is not helpful to the ap-
pellee. In that case the employee’s claim was dismissed because
he did not file a statement of the grounds for which review was
sought. In this case the appellant filed a paper which set forth the
grounds upon which he sought review. It is true he did not except
to the failure of the Commission to exercise its discretion but that
is not a ground upon which relief was sought in the appeal. The
superior court was correct in hearing the case and the appeal is
properly in this Court.

[2] The Commission has ruled that the appellant’s permanent
disqualification in 1984 was not removed by his earning a new en-
titlement to unemployment compensation in 1987. The Commis-
sion’s determination depends on the interpretation of N.C.G.S.
§ 96-14 which provides in pertinent part:

An individual shall be disqualified for benefits:
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(2) For the duration of his unemployment . . . if it is de-
termined by the Commission that such individual is,
at the time such claim is filed, unemployed because
he was discharged for misconduct connected with his
work.

(10) Any employee disqualified for the duration of his un-
employment due to the provisions of ... (2} ...
above may have that permanent disqualification re-
moved if he meets the following three conditions:

a. Returns to work for at least five weeks and is paid
cumulative wages of at least 10 times his weekly
benefit amount;

b. Subsequently becomes unemployed through no
fault of his own; and

c. Meets the availability requirements of the law.

We hold that the plain words of this statute require that the
order of the Commission be affirmed. N.C.G.S. § 96-14(2) provides
that the appellant be denied unemployment benefits for the dura-
tion of his unemployment if he is discharged for misconduct con-
nected with his work. This is what happened to the petitioner. An
unemployed person may have this disqualification removed under
N.C.G.S. § 96-14(10) if he meets three requirements, one of which
is that he subsequently becomes unemployed through no fault of
his own. The appellant did not subsequently become unemployed
through no fault of his own. We believe N.C.G.S. § 96-14(10) fits
this case specifically. It refers to a subsequent employment which
will remove disqualification under certain circumstances. Those
circumstances did not occur and the disqualification was not
removed.

The appellant contends there is no reason to believe the
General Assembly intended the words ‘“duration of unemploy-
ment” in N.C.G.S. § 96-14(2) to include periods of unemployment
two or more years after the appellant’s original period of
unemployment. He argues that the “duration of unemployment”
refers to the unemployment from the job at Gold Bond. He
established a new eligibility at Gang-Nail and he says the dis-
qualification from his Gold Bond employment does not affect it.
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The difficulty with this argument is that it ignores the plain
words of the statute. The statute provides that disqualification
may be removed by later employment and a discharge through no
fault of the claimant. There was a later employment in this case
but the claimant was at fault for this discharge.

[3] The appellant next contends the interpretation of the statute
by the Commission violates federal law. The federal government
provides a part of the funds for unemployment compensation and
the state law has to comply with federal requirements in the ad-
ministration of the employment security funds. The appellant,
relying on California Dept. of Human Resources v. Java, 402 U.S.
121, 28 L.Ed. 2d 666 (1971), argues that the disqualification to
receive benefits based on his 1987 entitlement because of his 1984
disqualification violates the requirements of 42 U.S.C. §§ 501-503.
In Java the United States Supreme Court held that a federal re-
quirement of state employment security programs is that
payments must commence when they are first administratively
allowed after a hearing of which the parties have notice and are
permitted to present their respective positions. In this case the
appellant has not been administratively determined to be eligible
for unemployment compensation. He was not so determined, as
contended by the appellant, when the appeals referee found on 13
March 1987 that he was discharged from Gang-Nail for substan-
tial fault with mitigating circumstances. At that time he was in-
eligible for compensation because of his discharge from Gold
Bond. Java has no application to this case.

The appellant also relies on Intern. Union v. Michigan
Employment Comm., 517 F. Supp. 12 (E.D. Mich. 1980). In that
case a Michigan statute provided that if a person obtained un-
employment benefits by fraud he would be penalized in certain
circumstances if he subsequently received unemployment compen-
sation by not receiving the first six weeks of compensation. A
federal district court held that this provision violated the federal
requirements. We are not bound by this case and its reasoning is
not persuasive to us.

The judgment of the superior court is

Affirmed.
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Justice MARTIN dissenting.

I respectfully dissent from the majority opinion. The issue
before this Court is one of statutory construction of a disqualifica-
tion clause of the Employment Security Act. We must strictly
construe in favor of the claimant those sections of the Act that
impose disqualifications, and disqualifications should not be
enlarged by implication. In re Watson, 273 N.C. 629, 161 SE. 2d 1
(1968). Upon applying that rule of construction here, I find that
claimant is not barred from benefits accruing from his employ-
ment with Gang-Nail upon his discharge in 1987.

It is clear to me that the phrase “for the duration of his un-
employment” in N.C.G.S. § 96-14(2) applies in this case only to
claimant’s unemployment resulting from his discharge from Gold
Bond in 1984. This period of unemployment ended upon Josey’s
employment with Gang-Nail on 3 March 1986. The clear purpose
of the statute is to prevent Josey from receiving benefits from his
employment with Gold Bond until he complies with N.C.G.S.
§ 96-14(10). To construe the statute otherwise requires an expan-
sion of the disqualification by implication. Such construction
violates the legislative purposes of the Act. N.C.G.S. § 96-2 (1985).

A strict construction of the phrase “for the duration of his
unemployment” limits the disqualification to the period of
unemployment from Gold Bond and does not apply to Josey's
subsequent unemployment from Gang-Nail. It is to be remem-
bered that Josey worked for Gang-Nail the required time periods
to establish his rights to unemployment benefits. Further, he
received penalties arising from his discharge from Gang-Nail by
being denied four weeks of his benefits.

The majority opinion results in a most bizarre predicament.
Had Josey not applied for benefits following his discharge from
Gold Bond, he would be entitled to benefits from his unemploy-
ment from Gang-Nail. Thus, a situation results that if a claimant
seeks his benefits for unemployment where he may be and is
found to be substantially at fault, the majority holds he cannot
thereafter receive benefits from any subsequent unemployment
until he has complied with N.C.G.S. § 96-14(10). Conversely, if a
claimant does not seek benefits from his first unemployment
where he may be found to be substantially at fault, he is free to
receive benefits during his second unemployment period. This
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Court should not place such an incongruous result within the
legislative intent of the General Assembly.

The fair result, which complies with our rules of statutory
construction in unemployment compensation cases, is to deny
Josey unemployment benefits arising from his unemployment
with Gold Bond because he has failed to comply with N.C.G.S.
§ 96-14(10) with respect to that unemployment. However, the 1984
disqualification should not be applied to Josey’s 1987 unemploy-
ment from Gang-Nail, where he has built a new basis for benefits
separate and apart from his employment with Gold Bond.

My vote is to reverse the summary judgment granted by the
superior court.

Chief Justice EXUM and Justice FRYE join in this dissenting
opinion.

STATE OF NORTH CAROLINA v. BERNARD DARRILL DEGREE

No. 635A87
(Filed 5 May 1988)

1. Rape and Allied Offenses § 4.3— victim’s sexual behavior —impeachment of
testimony — exclusion of expeditionary questions
Even though the State, by eliciting testimony of a rape victim on direct
examination that she had not had intercourse with any man other than defend-
ant prior or subsequent to the date of the crime, may have opened the door to
defendant’s introduction of evidence for impeachment purposes regarding the
vietim's sexual behavior, mere expeditionary questions which defendant asked
the victim on cross-examination were properly excluded by the trial court
under the rape shield statute. N.C.G.S. § 8C-1, Rule 412(b) (1986).

2. Criminal Law § 169.3— defendant’s statement of birthdate—absence of Miran-
da warnings —erroneous admission cured by other evidence
Assuming, arguendo, that the court in a first degree rape case erred in
admitting defendant’s statement to an officer as to his birthdate because
defendant had not been given the Miranda warnings, such error was harmless
beyond a reasonable doubt in view of testimony as to defendant's age, birth-
date, or both by the victim and by defendant’s mother, father, sister and niece.

3. Rape and Allied Offenses § 11— rape of child under age thirteen—sufficiency
of evidence

The evidence was sufficient to support defendant’s conviction of first
degree rape under N.C.G.8. § 14-27.2(a)(1) (1986) where the victim testified that
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in September 1986 defendant penetrated her vagina with his penis for a period
of five to ten minutes, that she was born on 7 January 1975, and that she was
eleven years old in September 1986, and where several witnesses testified that
defendant was born on 20 July 1968, thus making him eighteen years old and
more than four years older than the victim at the time of the offense.

APPEAL of right by defendant pursuant to N.C.G.S. § TA-27(a)
(1986) from a conviction of first degree rape before Gudger, J.,
and the imposition of a life sentence, at the 13 July 1987 Criminal
Session of Superior Court, CATAWBA County. Heard in the Su-
preme Court 12 April 1988.

Lacy H. Thornburg, Attorney General, by Linda Anne Mor-
ris, Associate Attorney General, for the State.

E. X. de Torres for defendant-appellant.

WHICHARD, Justice.

Defendant was convicted of first degree rape, N.C.G.S. § 14-
27.2(a)(1) (1986), and sentenced to life imprisonment. We find no
€rror.

The State’s evidence, in pertinent part, showed the following:

On 13 September 1986 the victim, age eleven, spent the night
with defendant’s sister, Tenisha Degree, age twelve, at the home
of defendant’s mother. The victim slept in a bed with the sister,
but the sister got up and left the room sometime during the
night.

Defendant came into the room and lay down on top of the viec-
tim. He tried to pull up the victim’s skirt, to pull down her under-
clothes, and to insert his penis into her vagina. The victim
resisted, but defendant ultimately “got it in [and] start[ed] moving
around.”

The victim tried to push defendant off, but he would not get
up. She felt defendant’s penis moving around in her vagina. De-
fendant was on top of her with his penis inside her vagina for
about five or ten minutes. The following morning the victim told
Danielle Kee, defendant’s niece: “[L]ast night [defendant] got me.”

The victim had not been “seeing” or “dating” defendant. She
had not had previous or subsequent intercourse with anyone
other than defendant.
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In January 1987 the victim went to the health department
because she had been feeling sick and sleeping a lot. She was
found to be approximately twenty-one weeks pregnant. She told
her mother that defendant was the father. The baby was born on
27 May 1987.

An investigating officer with the Hickory Police Department
testified that the victim told him that defendant had intercourse
with her on approximately 13 September 1986. He further testi-
fied that defendant told him that defendant’s birthdate was 20
July 1968.

Defendant presented the following pertinent evidence:

Danielle Kee, defendant’s niece, denied that the victim had
told her that defendant “got her.” She testified that on the morn-
ing following the alleged incident, the victim did not seem upset
and did not mention that anything had happened. She further tes-
tified that defendant had requested that she ask the victim why
she had told *“that lie” on him. When she did, the victim respond-
ed: “I didn't tell no lie. My momma told that lie.” On cross-
examination Kee testified that defendant was eighteen years old.

Tenisha Degree, defendant’s sister, testified that the victim
had not told her that defendant had done anything to her. She
had not noticed anything indicating that the victim was upset. On
cross-examination she testified that defendant's birthdate was 20
July 1968 and that he was eighteen years old at the time of trial.

Sonya Kee, defendant’s niece, testified that the victim had
not mentioned the incident to her. She further testified that
defendant had never told her that he had sex with the vietim.

Minnie Degree, defendant’s mother, testified that on the day
following the alleged incident she had not noticed anything un-
usual about the victim. Defendant had never told her that he had
sex with the victim that evening.

On cross-examination, however, she testified that when she
asked defendant if he had intercourse with the victim, he said
nothing but “just walked away.” She further testified on cross-
examination that defendant’s birthdate was 20 July 1968 and that
he was eighteen years old at the time of trial.
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Leroy Gantt, defendant’s father, testified that when he “got
on [defendant’s] case” about having “sex with this girl,” defendant

denied it. He testified on cross-examination that defendant was
born on 20 July 1968.

[11 On cross-examination of the victim, defense counsel asked:

Q. Now, isn't it true that you'd dated several boys
previous to September of '86?

The prosecutor objected. Before the trial court ruled, the victim
answered: “No.” The court then overruled the objection.

Defense counsel next asked:
Q. Have you ever dated Marcus Hannah?

The prosecutor again objected, the court sustained the objection,
and the victim nevertheless responded in the negative.

Defense counsel’s next question was:

Q. Now, isn’t it true that your mother had to chase some
boys out of your bedroom at your house?

The court sustained the prosecutor’s objection and thereupon ex-
cused the jury. Following discussion in the absence of the jury,
the court indicated to counsel that, absent prior inconsistent
statements of the victim that would impeach her declaration on
direct examination that she had had no prior sexual relations,
evidence of the type defense counsel sought to elicit would be ex-
cluded. Defendant assigns error to this exclusion.

Nothing else appearing, the exclusion was proper under Rule
412(b), which provides:

(b) Notwithstanding any other provision of law, the sex-
ual behavior of the complainant is irrelevant to any issue in
the prosecution unless such behavior:

(1) Was between the complainant and the defendant;
or

(2) Is evidence of specific instances of sexual behavior
offered for the purpose of showing that the act or
acts charged were not committed by the defendant;
or
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(8) Is evidence of a pattern of sexual behavior so
distinctive and so closely resembling the defendant’s
version of the alleged encounter with the complainant
as to tend to prove that such complainant consented
to the act or acts charged or behaved in such a man-
ner as to lead the defendant reasonably to believe
that the complainant consented; or

{4) Is evidence of sexual behavior offered as the basis
of expert psychological or psychiatric opinion that the
complainant fantasized or invented the act or acts
charged.

N.C.G.S. § 8C-1, Rule 412(b) (1986). The exceptions to inadmissibili-
ty contained in the rule are inapplicable here; indeed, defendant
does not contend otherwise. He argues, instead, that the State
opened the door to questions of this nature by asking the victim
on direct examination whether she had had intercourse with any
man other than defendant prior or subsequent to 13 September
1986, and that he thus should have been allowed to impeach the
victim’s negative answer for the purpose of casting doubt on her
credibility.

In the absence of the jury, the trial court stated to defense
counsel that it “might allow . . . a prior inconsistent statement
concerning events relating to other people for the purpose of im-
peachment only.” Defense counsel indicated that “[t]here are no
statements other than what [the victim] has said on the stand.”

Assuming that the State could, and did, open the door—for
impeachment purposes—to the introduction of evidence regarding
the victim's sexual behavior, defendant clearly had no such
evidence to offer. By the questions asked, he sought to embark
upon a fishing expedition, hoping it would yield the desired
evidence. Had defendant possessed evidence of the victim's sexual
behavior which he contended was relevant for impeachment pur-
poses, he could have requested an in camera hearing to determine
its relevancy and admissibility. N.C.G.S. § 8C-1, Rule 412(d) (1986).
He made no such request, however, and absent such request ex-
clusion of his merely expeditionary questions accords with the let-
ter and the purpose of the rape shield statute. Id.

Defendant next contends that the trial court erred in allow-
ing testimony from an officer in response to a leading question
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which contained facts not in evidence. The question related to a
reference on the police case folder to an incorrect date of the
alleged offense. The matter in question was inconsequential, and
this argument is frivolous.

[2] Defendant next contends that the trial court erred in allow-
ing his statement, which included his birthdate, into evidence.
The basis of the argument is that the statement served to
establish an element of the offense, and the officer had not given
defendant the required warnings. See Miranda v. Arizona, 384
U.S. 436, 16 L.Ed. 2d 694 (1966).

The following witnesses also testified to defendant’s age,
birthdate, or both: (1) the victim; (2) defendant’s niece; (3) defend-
ant’s sister; (4) defendant’'s mother; and (5) defendant’s father. In
view of this evidence, assuming, arguendo, that the court erred in
admitting defendant’s statement as to his birthdate, we find the
error harmless beyond a reasonable doubt. N.C.G.S. § 15A-1443(b)
(1983); Chapman v. California, 386 U.S. 18, 17 L.Ed. 2d 705 (1967).

[3] Defendant next contends that the trial court erred in deny-
ing his motion to dismiss made at the close of the State’s evi-
dence. We recently stated:

A motion to dismiss for insufficiency of the evidence is tanta-
mount to a motion for nonsuit under N.C.G.S. [§] 15-173. State
v. Greer, 308 N.C. 515, 519, 302 S.E. 2d 774, 777 (1983). Under
N.C.G.S. [§] 15-173, a defendant who introduces evidence
waives any motion for dismissal or nonsuit made prior to the
introduction of his evidence and cannot urge the prior motion
as ground for appeal. N.C.G.S. [§] 15-173 (1983); State wv.
Bruce, 315 N.C. 273, 280, 337 S.E. 2d 510, 515 (1985); see also
N.C.R. App. P. 10(b)3).

State v. Stocks, 319 N.C. 437, 438, 355 S.E. 2d 492, 492-93 (1987).
Defendant offered evidence following the denial of his motion to
dismiss at the close of the State’s evidence. The denial of that mo-
tion is thus not properly before us for review.

Defendant further contends, however, that the trial court
erred in denying his renewed motion to dismiss made at the close
of all the evidence. In considering this motion, the trial court was
required to view the evidence in the light most favorable to the
State, giving the State the benefit of every reasonable inference
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to be drawn from it. State v. Williams, 319 N.C. 73, 79, 352 S.E.
2d 428, 432 (1987) (quoting State v. Young, 312 N.C. 669, 680, 325
S.E. 2d 181, 188 (1985). If there was substantial evidence — wheth-
er direct, circumstantial, or both—to support a finding that the
offense charged was committed and that defendant committed it,
the case was for the jury, and the motion to dismiss was properly
denied. Id.

To convict defendant of the offense charged, the State had to
prove that he engaged in vaginal intercourse with a victim under
the age of thirteen years, when he was at least twelve years old
and at least four years older than the victim. N.C.G.S. § 14-27.2(a)
(1) (1986). Viewed in the light most favorable to the State, as re-
quired, the evidence sufficed to meet the State's burden. The vic-
tim testified that she was born on 7 January 1975, that she was
eleven years old in September 1986, and that in September 1986
defendant penetrated her vagina with his penis for a period of
five to ten minutes. Several witnesses testified that defendant
was born on 20 July 1968, thus making him eighteen years old—
and more than four years older than the victim—at the time of
the offense. There was substantial evidence of all elements of the
offense charged and of defendant as the perpetrator. Indeed, de-
fendant does not contend otherwise; he only argues alleged incon-
sistencies, discrepancies, and weaknesses in the State’s case.
These, however, were for the jury to resolve. The State had met
its burden of proof, and the motion to dismiss was properly de-
nied. For the same reasons, defendant’s oral post-trial “Motion for
Appropriate Relief . . . and . . . to set aside the verdict as con-
trary to the weight of the evidence” was also properly denied.’

Defendant finally contends that a mandatory sentence of life
imprisonment, under the facts of this case, violates the eighth and

1. Defendant has included in the appendix to his brief a written motion for ap-
propriate relief dated 22 October 1987 and signed by counsel other than his counsel
on appeal. The motion is captioned in the Superior Court Division, Catawba Coun-
ty, and apparently has been filed in that division. Defendant acknowledges that this
motion has not been heard or ruled upon by the trial court, but nevertheless asks
that we consider the “additional evidence” contained therein in passing upon the
propriety of the denial of his oral motion at trial for appropriate relief and to set
aside the verdict.

So far as the record before us reveals, the Superior Court, Catawba County,
has not passed upon that motion. Matters contained therein thus are not properly
before us, and we have not considered them.
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fourteenth amendments to the United States Constitution and Ar-
ticle I, section 27 of the North Carolina Constitution. Defendant
did not present this argument in the trial court, however, and it
is well-established that appellate courts ordinarily will not pass
upon a constitutional question unless it was raised and passed
upon in the court below. State v. Hunter, 305 N.C. 106, 112, 286
S.E. 2d 535, 539 (1982); State v. Dorsett and State v. Yow, 272
N.C. 227, 229, 158 S.E. 2d 15, 17 (1967). We thus do not pass upon
the question.

We note, however, that we have held that a mandatory
sentence of life imprisonment for first-degree sexual offense is
not so disproportionate as to constitute a violation of the eighth
amendment to the Constitution of the United States. State v. Hig-
ginbottom, 312 N.C. 760, 324 S.E. 2d 834 (1985). See also State v.
Cooke, 318 N.C. 674, 351 S.E. 2d 290 (1987) (refusal to reconsider
eighth amendment holding in Higginbottom). *Since it is the func-
tion of the legislature and not the judiciary to determine the
extent of punishment to be imposed, we accord substantial defer-
ence to the wisdom of that body.” State v. Higginbottom, 312 N.C.
at 763-64, 324 S.E. 2d at 837.

No error.

STATE OF NORTH CAROLINA v. WILLIAM JESS REID

No. 540A87
(Filed 5 May 1988)

1. Criminal Law §§ 53, 162.2 — sexual offenses — opinion of treating physician — ob-
jection too late

There was no plain error in a prosecution for first degree sexual offense,
attempted first degree sexual offense, and armed robbery where defendant
challenged the admissibility of a doctor’s opinion that some event had hap-
pened which led to the mental state of the victim, but defendant’s objection
and motion to strike were made after the prosecutor had asked the doctor for
his opinion, the doctor had responded, and the prosecutor had proceeded to the
next question. The Supreme Court was unable to conclude that any error
caused the jury to reach a different verdict, and declined defendant’s invita-
tion to suspend the rules of appellate procedure. N.C.G.S. § 15A-1443, N.C.G.S.
§ 8C-1, Rule 103(a)(1) (1986), N.C. Rules of App. Procedure, Rule 2.
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2, Criminal Law § 73.4— destruction of evidence — explanation — present sense im-
pression exception to hearsay rule

The trial court did not err in a prosecution for first degree sexual offense,
attempted first degree sexual offense, and armed robbery by admitting a
detective's testimony as to what the captain of the identification bureau had
said while destroying the rape kit. Assuming that the testimony was hearsay,
it came within the present sense impression exception of N.C.G.S. § 8C-1, Rule
803(1) because the event and the statement occurred simultaneously and the
statement was in explanation of the event.

APPEAL as of right by the defendant pursuant to N.C.G.S.
§ 7A-27(a) from judgments imposing two sentences of life impris-
onment entered by Lamm, J., at the 22 June 1987 Criminal Ses-
sion of Superior Court, GASTON County. Heard in the Supreme
Court on 11 April 1988.

Lacy H. Thornburg, Attorney General, by James B. Rich-
mond, Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Staples
Hughes, Assistant Appellate Defender, for the defendant appel-
lant.

MITCHELL, Justice.

The defendant, William Jess Reid, was tried on separate bills
of indictment charging him with three counts of sexual offense
and one count of robbery with a dangerous weapon of a sixteen-
year-old male victim. The cases were consolidated for trial, and
the jury returned verdicts finding the defendant guilty of two
counts of first-degree sexual offense, one count of attempted first-
degree sexual offense, and one count of robbery with a dangerous
weapon.

On appeal to this Court, the defendant raises two assign-
ments of error relating to the testimony of witnesses. Having re-
viewed the entire record and the challenged testimony, we find
no error in the defendant’s trial.

The evidence presented by the State tended to show that on
the evening of 13 June 1986, the defendant Reid accosted the vie-
tim, a sixteen-year-old male employee of a Food Lion supermar-
ket, while the victim was picking up trash in the parking lot and
bringing in shopping carts. Reid forced the victim at the point of
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a handgun to go with him to the back of the building. Reid then
took the victim’s gold ring from his finger, forced him to perform
fellatio, attempted to sodomize him, and forced him to perform a
second act of fellatio. The victim subsequently was taken to the
hospital, where he was examined by a physician, interviewed by
police officers, and admitted to the psychiatric unit of the hospital
for emotional trauma.

[1] In his first assignment of error, the defendant asserts that
the trial court committed reversible error in its ruling on the ad-
missibility of the testimony of Dr. Robert Ladd, the emergency
room physician who examined the victim following the attack. Dr.
Ladd testified that his examination of the victim essentially
revealed no physical evidence of a forcible sexual assault. The
history that he obtained from the victim consisted of his state-
ment that he had been forced into performing the sexual acts
with the defendant. Dr. Ladd stated that the victim was “a very
withdrawn, very quiet young man; and I just didn’t seem to get
through to him very well. He just stared in space most of the
time.”

In response to the prosecutor’s question concerning what
course of treatment the doctor had recommended, the following
testimony occurred:

A. Because that I thought the young man was very emo-
tionally traumatized, I recommended having him admitted to
the psychiatric unit at the hospital.

Q. Was he admitted —
A. I referred him to a psychiatrist, and he was admitted.

Q. Based upon your examination and the history that you ob-
tained from Mr. Mills, Dr. Ladd, did you form an opinion
satisfactory to yourself as to whether or not he had been
physically assaulted?

A. My opinion was that something had happened to this
young man that severely and emotionally traumatized him.

Q. Based upon the history—
A. Based upon the history and based upon the way he acted.
THE PUBLIC DEFENDER: OBJECTION AND MOVE TO STRIKE.
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THE COURT: Well—
THE DISTRICT ATTORNEY: Your witness.

THE COURT: SUSTAINED as to the question. He broke in. I
think he was going to ask him but never did.

The defendant challenges the admissibility of the doctor’s
opinion that some event had in fact occurred which led to the
mental state of the victim, because this statement was unrespon-
sive to the question posed and prejudicial. “If an unresponsive
answer produces irrelevant or incompetent evidence, the evidence
should be stricken and withdrawn from the jury.” State v. Keen,
309 N.C. 158, 162, 305 S.E. 2d 535, 537 (1983). In the context of the
doctor’'s testimony, the defendant asserts that the doctor’s opin-
ion should have been stricken, because it could only have been
taken by the jury as a comment on both the credibility of the vie-
tim and the guilt of the defendant.

We find it unnecessary, however, to address the merits of
the defendant’s argument. Under N.C.G.S. § 15A-1446, an assign-
ment of error ordinarily will not be considered on appellate
review unless the error has been brought to the attention of the
trial court by appropriate and timely objection or motion. Failure
to do so amounts to a waiver. State v. McDougall, 308 N.C. 1, 301
S.E. 2d 308, cert. denied, 464 U.S. 865 (1983); State v. White, 307
N.C. 42, 296 S.E. 2d 267 (1982). Furthermore, under Rule 103 of
the North Carolina Rules of Evidence, error may not be predicat-
ed on a ruling admitting evidence unless a timely objection or mo-
tion to strike appears in the record. N.C.G.S. § 8C-1, Rule 103(a)(1)
(1986). Although under this rule no particular form is required to
preserve the right to assert the alleged error on appeal, the mo-
tion or objection must be timely and clearly present the alleged
error to the trial court.

As to the alleged error in the present case, the defendant’s
objection and motion to strike were made after the prosecutor
had asked Dr. Ladd for his opinion, and after Dr. Ladd had re-
sponded and the prosecutor had proceeded to the next question.
Indeed, during oral arguments before this Court, the defendant
conceded with commendable candor that the objection at trial
came too late and that this question was not properly preserved
for appellate review. Nevertheless, the defendant argues that he
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should be granted relief because the admission of the testimony
was sufficiently egregious to constitute “plain error.” Alternative-
ly, the defendant asks that we consider this assignment of error
under our residual powers to suspend the rules of appellate pro-
cedure to prevent “manifest injustice.” App. R. 2.

We perceive no plain error in the trial court’s actions. The
plain error rule applies only in truly exceptional cases. Before
deciding that an error by the trial court amounts to *plain error,”
the appellate court must be convinced that absent the error the
jury would have reached a different verdict. State v. Odom, 307
N.C. 655, 300 S.E. 2d 375 (1983). This test places a much heavier
burden upon the defendant than that imposed by N.C.G.S.
§ 15A-1443 upon defendants who have preserved their rights by
timely objection. State v. Walker, 316 N.C. 33, 39, 340 S.E. 2d 80,
83 (1986). From the facts in this case, we are unable to conclude
that any possible error committed caused the jury to reach a dif-
ferent verdict than it would have reached otherwise. See State v.
Black, 308 N.C. 736, 303 S.E. 2d 804 (1983). The defendant has not
carried his burden of showing “plain error.” See generally, State
v. Walker, 316 N.C. 33, 340 S.E. 2d 80 (discussing the “plain
error” analysis). Moreover, we decline the defendant’s invitation
to suspend the rules of appellate procedure. Accordingly, this as-
signment of error is overruled.

[2] In his second assignment of error, the defendant contends
that the trial court committed reversible error in its ruling on the
admissibility of certain testimony of Detective R. L. Williams. On
cross-examination of Dr. Ladd, the defendant’s attorney brought
out for the first time that Dr. Ladd had performed a standard
rape kit examination of the victim and had turned the physical
evidence he collected over to a police officer. Detective Williams
later testified that Dr. Ladd had turned the rape kit over to him.
During direct examination of Detective Williams, the following
testimony occurred:

Q. What happened to the rape kit that you received from Dr.
Ladd?

A. It was taken to the Identification Bureau and preserved
in a refrigerator.

Q. And how long did you keep it?
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A. It was kept until November of 1986.
Q. What happened to it on that day?

A. It was removed from the refrigerator by the Captain of
the Identification Bureau and—

Q. Who is he?

. Captain Marvin Barlow.

And what did Captain Barlaw do with it?

. He destroyed the evidence. Did not think it was—
Where were you at the time it was destroyed?

. I was in the Identification Bureau?

What, if anything, did you say or do?

> O P> O P O p

. I advised him that the case was still pending at that time,
and he did not—

THE PUBLIC DEFENDER: OBJECTION to anything he might
have said.

THE COURT: Well, SUSTAINED to what he might have
said. Well, OVERRULED.

A. He said he did not feel that it would be of sufficient value
after that period of time.

Q. Now after—

THE PUBLIC DEFENDER: OBJECTION AND MOVE TO STRIKE,
Your Honor.

THE COURT: DENIED.

Captain Barlow’s statement, according to the defendant, was
not only hearsay, but also incompetent opinion evidence for which
no foundation had been laid. The defendant argues that the State
was allowed the benefit of expert opinion testimony, not subject
to cross-examination or confrontation, which provided an explana-
tion for the destruction of evidence. Thus, the defendant asserts
that this statement thwarted his defense argument that the State
had unfairly deprived him of the benefit of that evidence and
could not be found to have met its burden of proof. We disagree.
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Assuming arguendo that the testimony was hearsay, we find
that it comes within the “present sense impression” exception
provided by Rule 803(1) of the North Carolina Rules of Evidence.
This exception allows into evidence a hearsay “statement describ-
ing or explaining an event or condition made while the declarant
was perceiving the event or condition, or immediately there-
after.” N.C.G.S. § 8C-1, Rule 803(1) (1986) (emphasis added). The
underlying theory of the present sense exception to the hearsay
rule is that closeness in time between the event and the declar-
ant’s statement reduces the likelihood of deliberate or conscious
misrepresentation. State v. Odom, 316 N.C. 306, 341 S.E. 2d 332
(19886).

In the present case Captain Barlow made a statement to De-
tective Williams while destroying the rape kit. Barlow's state-
ment was one “explaining an event,” i.e., the destruction of the
evidence. Because the event and Barlow's statement occurred si-
multaneously and the statement was in explanation, we conclude
that Detective Williams’ testimony concerning Barlow’s statement
was admissible under the present sense exception to the hearsay
rule. Accordingly, this assignment of error is overruled.

The defendant received a fair trial, free of prejudicial error.

No error.

STATE OF NORTH CAROLINA v. ROBIN HELMS

No. 9A87

(Filed 5 May 1988)

Criminal Law §§ 33, 35— subornation of testimony against defendant —evidence of
motive

In a prosecution for sexual offenses allegedly committed upon defendant’s

stepsons, defendant’s evidence that she, her husband and the oldest stepson

consulted a lawyer for the purpose of bringing an action to obtain custody of

the stepsons from their natural mother shortly before the mother accused de-

fendant of sexual offenses against them was relevant and admissible under

N.C.G.S. § 8C-1, Rule 401 to support and make more plausible defendant’s

evidence that the natural mother suborned the boys’ testimony, and the trial

court’s exclusion of such evidence was prejudicial error since it is reasonably
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possible that there would have been a different result at trial had the evidence
not been excluded. N.C.G.S. § 15A-1443(a).

APPEAL by defendant pursuant to N.C.G.S. § 7TA-27(a) from a
judgment imposing a life sentence entered by Davis, J., at the 26
January 1987 Criminal Session of Superior Court, IREDELL Coun-
ty, upon defendant’s conviction of two first degree sexual of-
fenses. Heard in the Supreme Court 15 March 1988.

Lacy H. Thornburg, Attorney General, by Elizabeth G. Mc-
Crodden, Associate Attorney General, for the state.

Malcolm Ray Hunter, Jr., Appellate Defender, by Staples
Hughes, Assistant Appellate Defender, for defendant appellant.

EXUM, Chief Justice.

In this case defendant was charged with committing sexual
offenses upon two of her stepsons. She denied the charges, claim-
ing that the boys’ natural mother suborned their testimony. The
sole question we address on appeal is whether the trial court com-
mitted reversible error when it precluded defendant from
introducing evidence that shortly before she was accused of com-
mitting sexual offenses she, one of her stepsons, and her husband,
the boys’ natural father, consulted a lawyer for the purpose of
trying to obtain custody of the boys from their natural mother.
We hold exclusion of this evidence constituted reversible error.

L

The state’s evidence tended to show that on 17 February
1986 the Iredell Department of Social Services received a report
from Diane Helms Rogers alleging that defendant sexually abused
Rogers' two oldest sons. A social worker investigated the report.
During the investigation both boys indicated on anatomically cor-
rect drawings that defendant forced them to engage in vaginal in-
tercourse and cunnilingus.

The younger victim, age seven at the time of the alleged of-
fense, testified that during the 1985 Christmas season he and his
brothers visited their father and defendant for an overnight stay.
He stated that while his father was at work defendant told him to
get into the bathtub with her and “place his bottom private part
on her bottom private part.” By this he meant defendant asked
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him to insert his penis in her vagina. He did as directed. Defend-
ant then took him into the bedroom and again asked him to do the
same thing. She then called his nine-year-old brother into the bed-
room to demonstrate how to have intercourse. The older brother
complied. Defendant then asked the older brother to hold up a
mirror while the younger one imitated him. Defendant then
directed both children to perform cunnilingus. After performing
these acts the younger brother dressed and left, locking the door
behind him.

The older brother corroborated his younger brother’s account
of the alleged offenses, adding that after the younger brother left
he stayed in the room doing “the same things that happened
before [my brother] left.”

Defendant put on evidence demonstrating that on several oc-
casions before trial the children had recanted their story. The
boys’ paternal grandfather, W. L. Helms, testified that sometime
after Diane Rogers reported the incident the younger brother
told him that “there wasn't a word of it so.” Herman Rogers,
Diane Rogers’ father-in-law, testified that when he questioned the
boys the younger brother declared “[ijt ain’t so,” and went on to
say that their natural mother “put them up to it.” Richard Helms,
the boys’ natural father, testified that his oldest son also
recanted, telling him that his mother asked him *to tell lies on
Robin that we sexually assaulted by her. [sic]” Carlton Wilkerson,
the social worker to whom the Helms brothers initially made
allegations, testified that the older Helms boy told him his
original story was not true. Later, at a third interview with
Wilkerson, the older brother reaffirmed his original allegations
that defendant forced him to perform intercourse and cunnilingus.

Defendant, testifying on her own behalf, denied that she par-
ticipated in any sexual acts with her stepsons. According to her
testimony she was never alone with the boys during the Christ-
mas season. She did not own a hand-held mirror, and the only mir-
rors in the trailer would have been too heavy for a young child to
lift. There was no lock on her bedroom door. Finally, defendant
described extensive orthopedic surgery she had undergone just
before the 1985 Christmas season to remove malfunctioning
stainless steel pins from the sides of both hips. Defendant was
hospitalized for the surgery until 29 November 1985 and was
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unable to do anything for herself until a few days before
Christmas. Even then she needed crutches and was instructed to
keep the stitches closing the surgical incisions dry.

IL

Defendant contends the trial court committed reversible er-
ror in excluding evidence that she, her husband and the oldest
stepson consulted a lawyer, Roger Edwards, for the purpose of
bringing an action for custody of the boys against Diane Rogers
shortly before Rogers accused defendant of sexual offenses
against them. She argues this evidence was relevant because it
tended to establish why Ms. Rogers might have suborned her
sons’ testimony and was therefore admissible under N.C.G.S.
§ 8C-1, Rule 401. We agree.

The trial court permitted defendant to demonstrate that she,
her husband and stepson went to see Mr. Edwards approximately
two weeks before the Department of Social Services received a
complaint about defendant; however, it prohibited her from show-
ing that they sought Mr. Edwards’ assistance for the purpose of
bringing an action to gain custody of the Helms boys. Defense
counsel asked the older boy “[dlo you remember talking to a
lawyer about whether or not you wanted to go live with your
father?” He said “yes,” whereupon the state objected and moved
to strike. The court sustained the state’s objection and granted
its motion, stating “[m]embers of the jury, as to whether or not he
may have talked to a lawyer about those matters is immaterial.
You will disregard it.” On defendant’s direct examination she
testified that she went to see a lawyer; however, she was forbid-
den to answer the question “[w]hat was the purpose of the ap-
pointment.” A similar exchange occurred during the direct
examination of Richard Helms. Finally, the court conducted a
lengthy woir dire when defendant called Mr. Edwards to testify
after which it concluded “as to the reason Mr. Helms was in his
office and what he was doing, as to that I rule that that is not
competent.” During this voir dire Mr. Edwards testified that the
Helmses consulted him about bringing an action to obtain custody
of the Helms boys from Diane Rogers.

We hold the trial court erred in excluding evidence that the
purpose for which defendant, her husband and stepson consulted
a lawyer was to bring an action for the custody of the Helms boys
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against Diane Rogers. Evidence is relevant when it has “any
tendency to make the existence of any fact that is of consequence
to the determination of the action more probable or less probable
than it would be without the evidence.” N.C.G.S. § 8C-1, Rule 401
(1986). This evidence tends to support and make more plausible
defendant’s evidence that Diane Rogers suborned the boys’ testi-
mony. Whatever antipathy might naturally exist between a
natural mother and a stepmother would be exacerbated when the
stepmother threatens the natural mother with loss of her chil-
dren’s custody.

The state contends the evidence at issue is not relevant
because there is no evidence that Diane Rogers knew the purpose
of the consultation between Mr. Edwards and the Helmses.

It was not necessary for defendant to prove that Diane
Rogers knew the purpose of the consultation with Mr. Edwards
for her to introduce evidence of the consultation’s purpose.
Evidence of the consultation’'s purpose, coupled with the natural
relationship between a mother and her children, could lead a jury
reasonably to infer that the Helms boy told Diane Rogers about
that purpose. It is reasonable to infer that a young boy would tell
his mother that he and his father went to talk to a lawyer about
whether he could live with his father instead of with his mother.

We also hold that under N.C.G.S. § 15A-1443(a) the trial
court’s error in precluding defendant from introducing evidence
of the purpose underlying the consultation with Mr. Edwards un-
fairly prejudiced defendant. Under this statute, reversible error
occurs “when there is a reasonable possibility that, had the error
in question not been committed, a different result would have
been reached at trial.” N.C.G.S. § 15A-1443(a) (1983). The defense
in this case was premised largely on the theory that Diane
Rogers caused her sons to make up false charges against defend-
ant. Such a theory, divorced from evidence that defendant and
Richard Helms were planning to institute a custody action against
Diane Rogers, is not nearly so plausible as it would be in the
presence of such evidence. This case boils down to which wit-
nesses the jury chooses to believe. The state’s case is strong, but
so is the defendant’'s defense. Thus, we conclude that had this
evidence not been erroneously excluded it is reasonably possible
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there would have been a different result at trial.* The result,
therefore, is a

New trial.

STATE OF NORTH CAROLINA v. DONALD EUGENE JAMES

No. 526A87

(Filed 5 May 1988)

Criminal Law § 102.9— closing argument —reference to affirmation—no plain error

There was no plain error in a prosecution for murder, hit and run driving
with personal injury, and larceny where the prosecutor stated in his closing
argument, in reference to defendant, “I normally say that he placed his hand
on the same Bible as the other witnesses, but he didn't in this case.” The en-
tire thrust of the prosecutor’'s argument was that defendant was not credible
because he had admitted to the jury that he steals and is not always truthful,
and the prosecutor made no reference to defendant’s affirmation as a witness
to persuade the jury to disbelieve him. N.C.G.S. § 8C-1, Rule 603, Rule 610,
N.C. Constitution, Art. I, § 13.

APPEAL by defendant from judgments of imprisonment for
life for conviction of murder in the second degree, five years for
conviction of hit and run driving with personal injury, and two
years for conviction of larceny, said judgments imposed by Lee,
J., at the 4 May 1987 session of Superior Court, DURHAM County.
Heard in the Supreme Court 13 April 1988.

Lacy H. Thornburg, Attorney General, by Sylvia Thibaut,
Assistant Attorney Gemneral, for the state.

Malcolm Ray Hunter, Jr., Appellate Defender, by Daniel R.
Pollitt, Assistant Appellate Defender, for defendant.

* Defendant raises other assignments of error which, she contends, necessitate
that she receive a new trial. Because these errors are not likely to arise at the new
trial we decline to address these arguments.
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MARTIN, Justice.

We find no error in defendant’s trial, convictions, and sen-
tencing for murder in the second degree, hit and run driving
resulting in personal injuries, and misdemeanor larceny.

An extensive review of the evidence is not necessary to dis-
pose of the single issue raised upon this appeal. The evidence
tends to show that on 25 March 1986 Rachel Basen and her fiance,
William Michael Kountis, drove her 1977 Dodge van to Durham
and parked the vehicle in a public parking lot. About twenty min-
utes later, 4:50 p.m., they returned to the van. Ms. Basen opened
the driver’s door, placed the key in the ignition switch, and then
was pulled from the van by defendant. Kountis, who had not
entered the van, began to yell at defendant and wrestle with him
through the window. Kountis then ran to the passenger side and
attempted to open the door but was “slung” to the ground when
defendant drove the van backwards. When Kountis got up and
ran to the front of the van, defendant suddenly floored the gas
pedal and drove the van forward. It struck Kountis and dragged
him to the parking lot exit where he was dropped from under the
van. Kountis died from the injuries received by being struck by
the van.

At trial defendant admitted that he stole the van and that
Kountis tried to prevent him from leaving. After being duly af-
firmed, defendant testified that Kountis “flew from the van when
I punched the gas to come off the parking lot.”

Defendant presents a single issue for our review. He argues
that the trial judge committed prejudicial error in failing to inter-
rupt ex mero motu the prosecutor’s argument at the underlined
portion as follows:

At this point, let me say a few things about the defend-
ant’s testimony. He did get up before you. He testified from
the witness stand. I normally say that he placed his hand on
the same Bible as the other witnesses, but he didn’t in this
case. What he did was he got on the witness stand and he
told you some things about himself. He told you that he has a
history of stealing. Why is that relevant? Because it proves
that he stole the van in this case? No, although he admits to
you that he did. But he's not guilty of anything in this case
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because he had stolen in the past, just like he’s not guilty of
assaulting an officer in this case because he assaulted an of-
ficer in the past. What this tells us about the defendant is
that the defendant is the kind of person that you just
shouldn’t trust. In your everyday lives, when you meet some-
body and you have to make a decision about that person and
you discover that that person has a history of taking other
people’s property, what is going to be your reasonable, logi-
cal conclusion about the trustworthiness of what that person
tells you. I would submit that you wouldn’'t believe him. I
would submit that you would have good reason not to believe
him. In addition to the fact that the defendant admits to you
that he has not always been truthful in the past, who in this
case has the most motivation of all not to tell you the truth.
Put yourself in the defendant’s position for a second. What
else can he say? What can he tell you? Everybody knows that
he took the van; everybody knows that he ran over Mr.
Kountis; there is nothing that he can do to change that; he
can't say you got the wrong man, it wasn't me because he
was still in the van when they caught him. He can't say that
the van didn’t run over him it was another vehicle because
there were too many people there who saw that happen. So
what can he say? All he can say is, "I never saw him.” “I
didn't know that it happened.”

Defendant argues that the prosecutor’s argument improperly

impeached defendant’s credibility by referring to his religious be-
liefs. Defendant relies upon article I, section 13 of the North Caro-
lina Constitution:

Sec. 13. Religious liberty.

All persons have a natural and inalienable right to wor-
ship Almighty God according to the dictates of their own con-
sciences, and no human authority shall, in any case whatever,
control or interfere with the rights of conscience.

It is true that counsel may not attack the credibility of a

witness because of the witness’s religious beliefs or rights of con-
science. N.C.R. Evid. 610. Here, however, defendant’s credibility
was not attacked by any reference to his religious beliefs or
rights of conscience. Defendant misconstrues the prosecutor’s
argument. The prosecutor’s argument was based upon the notion
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that because defendant had admitted that he had a history of
stealing, he is “the kind of person that you just shouldn’t trust.”
The prosecutor further argued that the jury had a good reason
not to believe defendant: not only had defendant admitted “that
he has not always been truthful in the past,” he had the most
motivation not to tell the truth to the jury. The entire thrust of
the prosecutor’s argument was that defendant was not credible
because he had admitted to the jury that he steals and is not
always truthful. The prosecutor made no reference to defendant’s
affirmation as a witness to persuade the jury to disbelieve him.
Defendant’s argument to the contrary is unfounded.

The authorities relied upon by defendant are inapposite. In
People v. Hall, 391 Mich. 175, 215 N.W. 2d 166 (1974), the prosecu-
tor specifically cross-examined the defendant concerning his belief
in God and how that belief could affect his ability to tell the
truth. The prosecutor in State v. Thomas, 130 Ariz. 432, 636 P. 2d
1214 (1981), repeatedly referred to the victim’s strict religious
raising in his opening statement, in direct examination, and dur-
ing closing argument, and tied that background into the victim’s
credibility. People v. Wood, 66 N.Y. 2d 374, 488 N.E. 2d 86, 497
N.Y.S. 2d 340 (1985}, is a case where the prosecutor questioned a
witness at length, over objection, about his affirming rather than
swearing to God, and the trial judge's overruling the objection
gave legitimacy to the questions. Last, in State v. Kimbrell, 320
N.C. 762, 360 S.E. 2d 691 (1987), there was extensive questioning
of defendant about his practice of devil worshipping. None of
these cases is concerned with a single, factual remark as is pres-
ent in this appeal.

We decline to adopt defendant’s strained reasoning, and con-
clude that defendant’s rights under our state constitution were
not violated.

Likewise, we find no violation of either Rule 603 or Rule 610
of the North Carolina Rules of Evidence. Rule 603 merely pro-
vides that a witness before testifying must either by oath or af-
firmation declare that he will testify truthfully. There is no
contention by defendant that this rule was violated.

Rule 610 proscribes the admissibility of ewidence of the
religious beliefs or opinions of a witness for the purpose of attack-
ing his credibility. Such evidence may be admitted to show in-
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terest or bias of the witness. This is a rule of evidence and does
not affect jury arguments, except in support of the rule that
counsel ordinarily may not argue matters not supported by the
evidence. There is no violation of Rule 610 in this case.

Finally, we note that defense counsel failed to object to the
challenged argument and has waived his right to raise this issue.
State v. White, 307 N.C. 42, 296 S.E. 2d 267 (1982); State v. Brock,
305 N.C. 532, 290 S.E. 2d 566 (1982). Ordinarily, objection to the
prosecutor’s jury argument must be made prior to verdiet for the
alleged impropriety to be reversible upon appeal. State v. Smith,
294 N.C. 365, 241 S.E. 2d 674 (1978). Failure to object waives the
alleged error. Id. Not only did counsel fail to object when the
argument was made, he did not raise the issue at the charge con-
ference or upon the trial judge’s invitation after the conclusion of
the charge.

Defendant argues that this Court should review this issue
under the “plain error” standard. This Court has only applied the
plain error standard to alleged errors in the instructions to the
jury, State v. Odom, 307 N.C. 655, 300 S.E. 2d 375 (1983), and to
alleged evidentiary errors, State v. Black, 308 N.C. 736, 303 S.E.
2d 804 (1983). Where there is no objection to the jury argument of
counsel, the standard for review is whether such argument was
so prejudicial and grossly improper as to require corrective action
by the trial judge ex mero motu. State v. Hill, 311 N.C. 465, 319
S.E. 2d 163 (1984). For the reasons previously stated, the prosecu-
tor's argument was not so grossly improper as to require the trial
judge to take corrective action on his own motion.

For the above reasons we find no error in defendant’s trial.

No error.



N.C] IN THE SUPREME COURT 325

DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

ALLSUP v. ALLSUP
No. 102PASS.

Case below: 88 N.C. App. 533.

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 allowed 5 May 1988.

BRYANT v. EAGAN
No. 123P88.

Case below: 88 N.C. App. 741.

Petition by plaintiff (George A. Bryant, Jr.) for a writ of cer-
tiorari to the North Carolina Court of Appeals denied 5 May 1988.

IN RE EDWARDS
No. 129P88.
Case below: 89 N.C. App. 356.

Petition by Clarence E. Edwards for discretionary review
pursuant to G.S. TA-31 denied 5 May 1988.

JERRETT v. CECIL KING TRUCKING
No. 39P88.
Case below: 88 N.C. App. 312.

Petition by defendant (Surety, Charles M. Dowd) for discre-
tionary review pursuant to G.S. TA-31 denied 5 May 1988.

KARP v. UNIVERSITY OF NORTH CAROLINA
No. 80PASS.
Case below: 88 N.C. App. 282.

Petition by defendant for writ of certiorari to the North Car-
olina Court of Appeals allowed 5 May 1988.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

McCOY v. PURSER
No. 73P88.
Case below: 88 N.C. App. 482.

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 denied 5 May 1988.

McLEOD v. HUTCHINS
No. 97P88.
Case below: 88 N.C. App. 612.

Petition by plaintiff for discretionary review pursuant to G.S.
7TA-31 denied 5 May 1988.

PASCHALL v. N.C. DEPT. OF CORRECTION
No. 99P88.
Case below: 88 N.C. App. 520.

Petition by plaintiff for discretionary review pursuant to G.S.
TA-31 denied 5 May 1988.

PATEL v. MID SOUTHWEST ELECTRIC
No. 74P88.
Case below: 88 N.C. App. 146.

Petition by Bhagu Patel for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.

STATE v. BREWER
No. 115P88.
Case below: 88 N.C. App. 152

Petition by defendant for writ of certiorari to the North Car-
olina Court of Appeals denied 5 May 1988.
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DisposITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

STATE v. BROOKS
No. 132P88.
Case below: 86 N.C. App. 232.

Petition by defendant (Necholo Harvey) for writ of certiorari
to the North Carolina Court of Appeals denied 5 May 1988.

STATE v. DANIELS
No. 87P88.
Case below: 77 N.C. App. 460.

Petition by defendant for writ of certiorari to the North Car-
olina Court of Appeals denied 5 May 1988.

STATE v. DIAZ
No. 159P88.
Case below: 88 N.C. App. 699.

Petition by defendant for writ of certiorari to the North Car-
olina Court of Appeals denied 5 May 1988.

STATE v. HAYES
No. 105PAS8S.
Case below: 88 N.C. App. 749.

Supersedeas and temporary stay dissolved 5 May 1988.

STATE v. NORMAN
No. 161P88.
Case below: 89 N.C. App. 384.

Petition by Attorney General for writ of supersedeas and
temporary stay allowed 18 April 1988.
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DIsPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

STATE v. ROWLAND

No. 162P88.

Case below: 89 N.C. App. 372

Petition by Attorney General for writ of supersedeas and
temporary stay denied 20 April 1988.
STATE v. SEALEY

No. 657P87.

Case below: 87 N.C. App. 679.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.
STATE v. SMITH

No. 163A88.

Case below: 89 N.C. App. 19.

Motion by Attorney General to dismiss appeal for lack of sub-
stantial constitutional question allowed 5 May 1988. Petition by
defendants for discretionary review pursuant to G.S. 7A-31
denied 5 May 1988. Only those issues which are the basis of the
dissenting opinion in the Court of Appeals shall be presented to
the Supreme Court in defendants’ briefs.

STATE v. SOLOMAN

No. 49P88.

Case below: 88 N.C. App. 313.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.

STATE v. TART
No. 56P88.
Case below: 88 N.C. App. 483.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7TA-31

STATE v. WILDS
No. 14P88.
Case below: 88 N.C. App. 69.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.

STATE ex rel. UTILITIES COMM. v. SOUTHERN BELL
No. 37P88.
Case below: 88 N.C. App. 153.

Motion by defendants (Public Staff and Southern Bell) to dis-
miss appeal by plaintiff (MCI) for lack of substantial constitutional
question allowed 5 May 1988. Petition by plaintiff (MCI) for dis-
cretionary review pursuant to G.S. TA-31 denied 5 May 1988.

Petition by plaintiff (U.S. Sprint) for discretionary review
pursuant to G.S. TA-31 denied 5 May 1988.

Motion by defendants (Public Staff and Southern Bell) to dis-
miss appeal by defendant (NCLDA) for lack of substantial consti-
tutional question allowed 5 May 1988. Petition by defendant
(NCLDA) for discretionary review pursuant to G.S. TA-31 denied
5 May 1988.

U.S. LEASING CORP. v. EVERETT, CREECH,
HANCOCK & HERZIG
No. 82P88.
Case below: 88 N.C. App. 418.
Petition by defendants for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.
U.S. LEASING CORP. v. EVERETT, CREECH,
HANCOCK & HERZIG
No. 114P88.
Case below: 88 N.C. App. 418.

Petition by defendants for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

WEAVER v. WEAVER

No. 124P88.

Case below: 88 N.C. App. 634.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.
WILLIAMS v. MOORE

No. 72P88.

Case below: 88 N.C. App. 483.

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 5 May 1988.
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HERBERT DEAN BOUDREAU v. MILO BAUGHMAN anp MILO BAUGHMAN
DESIGN, INC.

No. 409PA87
(Filed 2 June 1988)

1. Courts § 21— conflict of laws —substantial rights governed by lex loci—proce-
dural rights governed by lex fori
Matters affecting the substantial rights of the parties are determined by
lex loci, the law of the situs of the claim, and remedial or procedural rights are
determined by lex fori, the law of the forum; thus, under North Carolina law
when the injury giving rise to a negligence or strict liability claim occurs in
another state, the law of that state governs resolution of the substantive
issues in the controversy.

2. Courts § 21.6; Uniform Commercial Code § 3— products liability action— trans-
actions bearing “appropriate relation” to North Carolina—“appropriate rela-
tion” defined —injury occurring in Florida —Florida law applicable

Plaintiff's breach of warranty claims in this products liability action are
governed by the U.C.C. which provides that North Carolina law will be applied
to “transactions bearing an appropriate relation to this State,” and “ap-
propriate relation” is interpreted to mean “most significant relationship”;
therefore, Florida—the place of sale, distribution, delivery, and use of the
chair in question, as well as the place of injury —was the state with the most
significant relationship to the warranty claims and thus the state whose law
applied. N.C.G.S. § 25-1-105(1) (1986).

3. Limitation of Actions § 1— statutes of limitation and statutes of repose —dis-
tinction
Statutes of limitation serve to limit the time within which an action may
be commenced after the cause of action has accrued, while statutes of repose
set a fixed time limit beyond which a plaintiff's claim will not be recognized,
and the distinction between statutes of limitation and statutes of repose cor-
responds to the distinction between procedural and substantive laws.

4. Courts § 21.5; Limitation of Actions § 4.1— statute of repose as substantive
provision —Florida law applicable to tort claim —claim not time barred
Statutes of repose will be treated as substantive provisions for choice of
law purposes, and the applicable statute of repose thus will be determined by
lex loci, the law of the situs of the claim; therefore, the 12-year Florida statute
of repose applied to plaintiff's products liability claims where the sale, delivery
and use of the product and the injury itself took place in Florida, and
plaintiff's filing of the claims just over six years after the initial purchase of
the product was timely.

5. Negligence § 29.3— design of chair —injury on chrome edge —foreseeability —
intervening negligence of manufacturer —summary judgment improper

In plaintiff's action to recover for injuries sustained when he cut his foot

on a chrome-plated tub-style chair designed by defendants, the record
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presented genuine issues of material fact as to whether defendants breached
the duty of reasonable care by specifying the use of chrome veneer, which is
known to have a sharp edge, but failing to include some type of edge guard in
the chair design and whether dangerously sharp edges were a reasonably
foreseeable consequence of a design lacking an edge guard so that defendant's
negligence in the design was not insulated by the manufacturer’s negligence.

6. Sales § 22— design of chair—injury to user—strict liability — jury questions

In an action to recover for injuries sustained by plaintiff when he cut his
foot on the base of a chrome-plated tub-style swivel chair designed by defend-
ants, the forecast of evidence was sufficient to raise jury questions on the
elements of strict liability where plaintiff was required to establish defendants’
relationship to the chair, its defective condition, the existence of a causal con-
nection between the chair's condition and plaintiff's injuries, and that the
defect existed both at the time of the injury and at the time the product left
the hands of the manufacturer or seller; the individual defendant admitted
designing the chair but contended that the sharp edge on the chair was a
manufacturing rather than a design defect; lapse of time between the purchase
of the chair and the accident and the manufacturer’s record of safety were
simply circumstances to be considered in determining whether the product
was defective when it left the control of the manufacturer or distributor; and
it was reasonable to infer that the type of defect alleged, a uniform razor-
sharpness around the entire circumference of the tub edge, would not have
arisen from use of the chair.

7. Sales § 17.2— injury on allegedly defective chair —no privity between designer
and user —summary judgment on breach of implied warranty claim proper

Under Florida law where plaintiff has been injured by an allegedly de-
fective product but has no contractual relationship with defendants, he may
pursue a strict liability cause of action if appropriate, but absent privity the
vehicle of implied warranty is not available to him; therefore, summary judg-
ment was properly granted for defendants on plaintiff's claims for breach of
implied warranty of merchantability and breach of implied warranty of fitness
for a particular purpose.

Justice WEBB dissenting.

ON plaintiff's petition for discretionary review of a decision
of the Court of Appeals, 86 N.C. App. 165, 356 S.E. 2d 907 (1987),
affirming summary judgment in favor of defendants entered by
DeRamus, J., at the 8 September 1986 session of Superior Court,
FORsSYTH County. Heard in the Supreme Court 10 February 1988.

Faison, Brown, Fletcher & Brough, by 0. William Faison,
Timothy C. Barber, and Gary R. Poole, for plaintiff-appellant.

Hutchins, Tyndall, Doughton & Moore, by Richard Tyndall
and H. Lee Davis, Jr., for defendant-appellees.
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MARTIN, Justice.

The sole issue for review on this appeal is whether the trial
court properly granted defendants’ motion for summary judg-
ment. As a preliminary matter, however, this case poses a choice
of law dilemma. We must determine which statute of repose ap-
plies to this products liability action: that of North Carolina, the
forum state, or that of Florida, the state where the injury oc-
curred. We hold that the Florida statute of repose applies and
that summary judgment was inappropriately entered on plaintiff’s
negligence and strict liability claims.

Plaintiff brought this action on 5 March 1985, naming as de-
fendant in both an individual and a corporate capacity the North
Carolina designer of a chrome-plated, tub-style chair designated
as model number 1183. The complaint alleged that plaintiff, a resi-
dent of Massachusetts, had injured his foot on the metal surface
of the chair in question while visiting friends in Florida. Plaintiff
claimed compensatory and punitive damages based on theories of
negligent design, breach of implied warranty of merchantability,
breach of implied warranty of fitness for a particular purpose,
and strict liability for injecting an inherently dangerous product
into the stream of commerce.

Defendants’ answer denied the material allegations of the
complaint and asserted defenses of, inter alia, contributory negli-
gence, independent negligence of the chair’'s manufacturer, accord
and satisfaction, and lack of personal jurisdiction. On 24 June
1986, defendants moved for summary judgment. On 14 July 1986,
defendants were permitted to amend their answer to include a
further defense based on North Carolina statutes of repose.
Thereafter the trial judge granted summary judgment in defend-
ants’ favor. The Court of Appeals affirmed.

Plaintiff contends that the applicable statute of repose is
Florida Statutes § 95.031(2), which provides as follows:

Actions for products liability and fraud under s. 95.11(3) must
be begun within the period prescribed in this chapter, with
the period running from the time the facts giving rise to the
cause of action were discovered or should have been discov-
ered with the exercise of due diligence, instead of running
from any date prescribed elsewhere in s. 95.11(3), but in any
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event within 12 years after the date of delivery of the com-
pleted product to its original purchaser or within 12 years
after the date of the commission of the alleged fraud, regard-
less of the date the defect in the product or the fraud was or
should have been discovered.’

(Emphasis added.)

Defendants, on the other hand, maintain that N.C.G.S. § 1-
50(6) controls. Section 1-50(6) provides:

No action for the recovery of damages for personal injury,
death or damage to property based upon or arising out of any
alleged defect or any failure in relation to a product shall be
brought more than six years after the date of initial purchase
for use or consumption.

(Emphasis added.)

The record indicates that defendants sold the design for
model number 1183 to Thayer-Coggin, Inc., a North Carolina fur-
niture manufacturer, in 1967. Thayer-Coggin manufactured the
chair and sold it to a furniture store in Florida, which in turn sold
it to plaintiff’s Floridian hosts on 26 January 1979. Plaintiff’s in-
jury occurred on 7 March 1982 and the complaint was filed on 5
March 1985. Applying these dates, plaintiff brought the action
within the twelve-year period prescribed by the Florida statute
but not within the six-year period prescribed by N.C.G.S. § 1-
50(6). Defendants therefore contend that plaintiff's action is time-
barred under North Carolina law.?

1. In response to confusion about its constitutionality, see Battilla v. Allis
Chalmers Mfg. Co., 392 So. 2d 874 (Fla. 1980) (holding statute of repose unconstitu-
tional); Pullum v, Cincinnati, Inc., 476 So. 2d 657 (Fla. 1985), appeal dismissed, 475
U.S. 1114, 90 L.Ed. 2d 174 (1986) (overruling Battilla and reconstitutionalizing
statute of repose), Florida Statutes § 95.031(2) was recently amended to delete the
twelve-year period prescribed for products liability actions. See 1986 Fla. Sess. Law
Serv. 86-271 (West). As there is no dispute that plaintiff filed his claim well within
the twelve-year period, we need not concern ourselves with the implications of this
change upon defendants' right to assert the statute as an affirmative defense.

2. Defendants also contend that the action would be time-barred by N.C.G.S.
§ 1-52(16), which provides that causes of action for personal injury or property
damage “shall not accrue until bodily harm to the claimant or physical damage to
his property becomes apparent or ought reasonably to have become apparent to the
claimant, whichever event first occurs. Provided that no cause of action shall acerue
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Our choice of law analysis is somewhat complicated by the
fact that plaintiff raises four distinet theories of recovery in four
separate counts of the complaint. We first address plaintiff's
claims of negligence and strict liability.

[1] Our traditional conflict of laws rule is that matters affecting
the substantial rights of the parties are determined by lex loci,
the law of the situs of the claim, and remedial or procedural
rights are determined by lex fori, the law of the forum. Charnock
v. Taylor, 223 N.C. 360, 26 S.E. 2d 911 (1943). For actions sounding
in tort, the state where the injury occurred is considered the
situs of the claim. Thus, under North Carolina law, when the in-
jury giving rise to a negligence or strict liability claim occurs in
another state, the law of that state governs resolution of the sub-
stantive issues in the controversy. Leonard v. Johns-Manville
Sales Corp., 309 N.C. 91, 305 S.E. 2d 528 (1983); Bernick v. Jurden,
306 N.C. 435, 293 S.E. 2d 405 (1982); Howard v. Howard, 200 N.C.
574, 158 S.E. 101 (1931); Williams v. General Motors Corp., 19 N.C.
App. 337, 198 S.E. 2d 766, cert. denied, 284 N.C. 258, 200 S.E. 2d
659 (1973).

This Court has consistently adhered to the lex loci rule in
tort actions. Smith, Choice of Law in the United States, 38
Hastings L.J. 1041 (1987); Wurfel, Choice of Law Rules in North
Carolina, 48 N.C.L. Rev. 243 (1970); see, e.g., Henry v. Henry, 291
N.C. 156, 229 S.E. 2d 158 (1976); Young v. R.R., 266 N.C. 458, 146
S.E. 2d 441 (1966); Petrea v. Tank Lines, 264 N.C. 230, 141 S.E. 2d
278 (1965); Frisbee v. West, 260 N.C. 269, 132 S.E. 2d 609 (1963);

more than 10 years from the last act or omission of the defendant giving rise to the
cause of action.”

We need not consider the effect of the ten-year period prescribed by section
1-52(16). This section replaced N.C.G.S. § 1-15(b) (repealed by 1979 N.C. Sess. Laws
ch. 654, § 3, effective 1 October 1979) and its primary purpose appears to have
been the adoption of the “discovery” rule. Black v. Littlejohn, 312 N.C. 626, 325
S.E. 2d 469 (1985); Note, Repose for Manufacturers: Six Year Statutory Bar to
Products Liability Actions Upheld— Tetterton v. Long Manufacturing Co., 64
N.C.L. Rev. 1157, n.7 (1986). That is, it was intended to apply to plaintiffs with la-
tent injuries. Pembee Mfg. Corp. v. Cape Fear Constr. Co., 313 N.C. 488, 329 S.E.
2d 350 (1985); Raftery v. Construction Co., 291 N.C. 180, 230 S.E. 2d 405 (1976); see
also Barwick v. Celotex Corp., 736 F. 2d 946 (4th Cir. 1984). It is undisputed that
plaintiff was aware of his injury as soon as it occurred. Thus the statute is inap-
plicable on the facts of this case. Our analysis will deal only with the statute of
repose contained in section 1-50(6).
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Shaw v. Lee, 258 N.C. 609, 129 S.E. 2d 288 (1963). We note that
this continues to be the majority rule in the United States. Smith,
Choice of Law in the United States, 38 Hastings L.J. 1041, app. at
1172-74; Kay, Theory into Practice: Choice of Law in the Courts,
34 Mercer L. Rev. 521, 582 & app. at 591-92 (1983). We see no rea-
son to abandon this well-settled rule at this time. It is an objec-
tive and convenient approach which continues to afford certainty,
uniformity, and predictability of outcome in choice of law deci-
sions. We hold that the substantive law of Florida applies to
plaintiff’s negligence and strict liability claims.

[2] We next consider the choice of law question with respect to
plaintiff’s breach of warranty claims. A warranty, express or im-
plied, is contractual in nature. Wyatt v. Equipment Co., 2563 N.C.
355, 117 S.E. 2d 21 (1960). Traditionally, under the lex loci rule,
the substantive features of warranty claims were controlled by
the law of the state where the contract was made or, in certain
instances, by the law of the state of performance. Bernick v.
Jurden, 306 N.C. 435, 293 S.E. 2d 405. However, actions for
breach of implied warranty are now governed by the Uniform
Commercial Code, adopted in North Carolina in 1965 as chapter
25 of the General Statutes. The Uniform Commercial Code applies
to warranty claims in products liability actions. See Morrison v.
Sears, Roebuck & Co., 319 N.C. 298, 354 S.E. 2d 495 (1987); Ber-
nick v. Jurden, 306 N.C. 435, 293 S.E. 2d 405; Smith v. Cessna Atir-
craft Co., 571 F. Supp. 433 (M.D.N.C. 1983); Freedman, Products
Liability under the Uniform Commercial Code, 10 Prac. Law 49,
50 (No. 4, 1964).

The Uniform Commercial Code is generally in accord with
prior North Carolina law on the subject of warranties. See
N.C.G.S., North Carolina Comment, introduction to art. 2, ch. 25
(1986). However, the Code provides its own choice of law rule,
modifying the traditional place-of-contract-or-performance rule
previously applied in this state. Bernick v. Jurden, 306 N.C. 435,
293 S.E. 2d 405. The Code provision states that, in the absence of
an agreement between the parties, North Carolina law will be ap-
plied to ‘“transactions bearing an appropriate relation to this
State.” N.C.G.S. § 25-1-105(1) (1986). The Code is silent on the
meaning of the term “appropriate relation,” leaving its interpreta-
tion to judicial decision. See N.C.G.S. § 25-1-105 Official Comment.
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This Court has yet to define the term. We have therefore con-
sulted decisions in other jurisdictions for guidance.

Our research reveals that some jurisdictions have inter-
preted the “appropriate relation” provision as requiring the ap-
plication of forum law whenever the forum itself has significant
contact with the case. See Siegel, The U.C.C. and Choice of Law:
Forum Choice or Forum Law?, 21 Am. U.L. Rev. 494, 496 n.2
(1972); Note, Conflicts of Laws and the “Appropriate Relation”
Test of Section 1-105 of the Uniform Commercial Code, 40 Geo.
Wash. L. Rev. 797, 803 n.29 (1971-72).

This approach comports with a very literal-minded reading of
the Code, but such an interpretation is at best outmoded. The
language of the Code's choice of law provision was originally in-
tended to encourage the application of forum law in those juris-
dictions which had enacted the Code, thereby assuring that the
Code would govern the transaction at issue when a non-Code ju-
risdiction was also involved. See Nordstrom & Ramerman, The
Uniform Commercial Code and the Choice of Law, 1969 Duke L.J.
623; Weintraub, Choice of Law for Products Liability: The Impact
of the Uniform Commercial Code and Recent Developments in
Conflicts Analysis, 44 Tex. L. Rev. 1429 (1966). The drafters of the
provision did not foresee the widespread enactment of the Code
throughout the country. With all but one state having enacted the
Code, a strictly forum-oriented choice of law rule is no longer
necessary to ensure application of the Code in accordance with
the intentions of the drafters. Id. Moreover, such an approach is
likely to foster forum shopping. United Overseas Bank v. Ve-
neers, Inc., 375 F. Supp. 596 (D. Md. 1974). For these reasons we
reject the forum-oriented approach.

Other jurisdictions interpret the appropriate relation test as
an invitation for the forum state to use its standard choice of law
rules. See Barclays Discount Bank Ltd. v. Bogharian Bros., 568 F.
Supp. 1116 (C.D. Cal. 1983), rev'd on other grounds, 743 F. 2d 722
(9th Cir. 1984); Golden Plains Feedlot v. Great Western Sugar Co.,
588 F. Supp. 985 (W.D.S.D. 1984); Travenol Laboratories, Inc. v.
Zotal, Ltd., 394 Mass. 95, 474 N.E. 2d 1070 (1985); Siegel, The
U.C.C. and Choice of Law: Forum Choice or Forum Law?, 21 Am.
U.L. Rev. 494, 496 n.3 (1972); Note, Conflicts of Laws and the “Ap-
propriate Relation” Test of Section 1-105 of the Uniform Commer-



338 IN THE SUPREME COURT [322

Boudreau v. Baughman

cial Code, 40 Geo. Wash. L. Rev. 797, 802-03 n.28 (1971-72). We
reject this view. The North Carolina Comment to N.C.G.S.
§ 25-1-105 indicates that the enactment of the section was intend-
ed to change this state’s rigid choice of law rules with respect to

transactions under the Uniform Commercial Code. Bernick wv.
Jurden, 306 N.C. 435, 293 S.E. 2d 405.

Finally, many jurisdictions hold that the appropriate relation
test is essentially the same as modern “interest analysis” or
“grouping of contacts,” which requires the forum to determine
which state has the most significant relationship to the case. See,
e.g., Stmmons v. American Mut. Liability Ins. Co., 433 F. Supp.
747 (S.D. Ala. 1976), aff'd, 560 F. 2d 1021 (5th Cir. 1977); Landmark
Land Co. v. Sprague, 529 F. Supp. 971 (S.D.N.Y. 1981), rev’d on
other grounds, 701 F. 2d 1065 (2d Cir. 1983); General Electric
Credit Corp. v. R.A. Heintz Const. Co., 302 F. Supp. 958 (D. Or.
1969); Tucker v. Capitol Machine, Inc., 307 F. Supp. 291 (M.D. Pa.
1969); P & E Elec., Inc. v. Utility Supply of America, 655 F. Supp.
89 (M.D. Tenn. 1986); Martin v. Julius Dierck Equipment Co., 52
A.D. 2d 463, 384 N.Y.S. 2d 479 (App. Div. 2d 1976), aff'd, 43 N.Y.
2d 583, 374 N.E. 2d 97, 403 N.Y.S. 2d 185 (1978); Collins Radio Co.
of Dallas v. Bell, 623 P. 2d 1039 (Okla. App. 1980); Baffin Land
Corp. v. Monticello Motor Inn, 70 Wash. 2d 893, 425 P, 2d 623
(1967); Wilcox v. Wilcox, 26 Wis. 2d 617, 133 N.W. 2d 408 (1965).
This approach is most consistent with N.C.G.S. § 25-1-105 Official
Comment 3, which seems to contemplate a comparison of “signifi-
cant contacts” among jurisdictions connected to the case, and the
North Carolina Comment, which contemplates a shift away from
rigid rules toward a more flexible analysis. We therefore inter-
pret “appropriate relation” to mean “most significant relation-
ship.”

Applying this analysis to the case at bar, we find
Florida—the place of sale, distribution, delivery, and use of the
product, as well as the place of injury—to be the state with the
most significant relationship to the warranty claim.

Commentators have suggested that the law of the place of
distribution should be supreme in products liability cases.
Kozyris, Interest Analysis Facing Its Critics—And, Incidentally,
What Should Be Done About Choice of Law for Products Liabili-
ty? 46 Ohio St. L.J. 569 (1985). This is particularly true with
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respect to breach of warranty claims. See Owens-Corning
Fiberglas v. Sonic Dev. Corp., 546 F. Supp. 533 (D. Kan. 1982) (if
any warranty existed, it was breached in state of delivery and
use). A state’s interest in enforcing warranties involves protection
of its citizens from commercial movement of defective goods into
that state. Oresman v. G.D. Searle & Co., 321 F. Supp. 449 (D.R.L.
1971). The state in which a sales contract is consummated has a
significant interest in applying the social and economic policies
embodied in its own law of warranty. Quadrini v. Sikorsky Air-
craft Division, Etc., 425 F. Supp. 81 (D. Conn. 1977).

Cases holding that the state where the sale andfor injury
took place had the most significant relationship to the products
liability action include the following: Wayne v. Tennessee Valley
Authority, 730 F. 2d 392 (6th Cir. 1984), cert. denied, 469 U.S.
1159, 83 L.Ed. 2d 922 (1985) (state of injury, sale, and delivery
more interested than state of manufacture); Bilancia v. General
Motors Corp., 538 F. 2d 621 (4th Cir. 1976) (law of state where in-
jury occurred has such an appropriate relation as to be control-
ling); Gates Rubber Company v. USM Corporation, 351 F. Supp.
329 (S.D. Ill. 1972), rev'd on other grounds, 508 F. 2d 603 (7th Cir.
1975) (state of injury, delivery, and use of product more inter-
ested than state of manufacture); Jackson v. National Semi-Con-
ducter Data Checker, 660 F. Supp. 65 (S.D. Miss. 1986) (state of
injury and sale had most significant contacts); Armstrong Cork
Co. v. Drott Mfg. Co., 433 F. Supp. 413 (E.D. Pa. 1977) (state of
sale and delivery is where contacts most centered and is most ap-
propriate as to breach of warranty); Martin v. Julius Dierck
Equipment Co., 52 A.D. 2d 463, 384 N.Y.S. 2d 479 (App. Div. 2d
1976) (state of injury and use of product more interested than
state of manufacture).

[3) Having determined that the substantive law of Florida will
apply to plaintiff’'s claims, we now consider whether the statutes
of repose at issue are substantive or procedural in nature. The
question of what is procedure and what is substance is deter-
mined by the law of the forum state. Williams v. Riley, 56 N.C.
App. 427, 289 S.E. 2d 102 (1982); 16 Am. Jur. 2d Conflict of Laws
§ 3 (1979).

The term ‘“statute of repose” is used to distinguish ordinary
statutes of limitation from those that begin to run at a time
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unrelated to the traditional accrual of the cause of action. Bolick
v. American Barmag Corp., 306 N.C. 364, 293 S.E. 2d 415 (1982).
We discussed this distinction in Trustees of Rowan Tech. v. Ham-
mond Assoc.:

Statutes of limitation are generally seen as running from the
time of injury, or discovery of the injury in cases where that
is difficult to detect. They serve to limit the time within
which an action may be commenced after the cause of action
has accrued. Statutes of repose, on the other hand, create
time limitations which are not measured from the date of in-
jury. These time limitations often run from defendant’s last
act giving rise to the claim or from substantial completion of
some service rendered by defendant.

313 N.C. 230, 234 n.3, 328 S.E. 2d 274, 276-77 n.3 (1985).

Statutes such as N.C.G.S. § 1-50(6) and Florida Statutes
§ 95.031(2) have been denominated statutes of repose because
they set a fixed limit after the time of the product’s manufacture,
sale, or delivery beyond which a plaintiff's claim will not be recog-
nized. Bolick v. American Barmag Corp., 306 N.C. 364, 293 S.E. 2d
415; Lamb v. Volkswagenwerk Aktiengesellschaft, 631 F. Supp.
1144 (S.D. Fla. 1986), aff'd, 835 F. 2d 1369 (11th Cir. 1988). “[TThe
repose serves as an unyielding and absolute barrier that prevents
a plaintiff's right of action even before his cause of action may ac-
crue.” Black v. Littlejohn, 312 N.C. 626, 633, 325 S.E. 2d 469, 475
(1985).

The distinction between statutes of limitation and statutes of
repose corresponds to the distinction between procedural and
substantive laws. Goad v. Celotex Corp., 831 F. 2d 508 (4th Cir.
1987).

Ordinary statutes of limitation are clearly procedural, affect-
ing only the remedy directly and not the right to recover. See
Williams v. Thompson, 227 N.C. 166, 41 S.E. 2d 359 (1947); Sayer
v. Henderson, 225 N.C. 642, 35 S.E. 2d 875 (1945). The statute of
repose, on the other hand, acts as a condition precedent to the ac-
tion itself. Bolick v. American Barmag Corp., 306 N.C. 364, 293
S.E. 2d 415. Unlike a limitation provision which merely makes a
claim unenforceable, a condition precedent establishes a time
period in which suit must be brought in order for the cause of ac-
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tion to be recognized. If the action is not brought within the
specified period, the plaintiff “literally has no cause of action. The
harm that has been done is damnum absque injuria—a wrong for
which the law affords no redress.” Rosenberg v. Town of North
Bergen, 61 N.J. 190, 199, 293 A. 2d 662, 667 (1972). For this reason
we have previously characterized the statute of repose as a
substantive definition of rights rather than a procedural limita-
tion on the remedy used to enforce rights. Lamb v. Wedgewood
South Corp., 308 N.C. 419, 302 S.E. 2d 868 (1983); Bolick v. Ameri-
can Barmag Corp., 306 N.C. 364, 293 S.E. 2d 415.

This characterization holds true in the context of choice of
law. When commencement of an action within a specified period is
a condition precedent to relief, “the limitation period is consid-
ered to be so tied up with the underlying right that for choice of
law purposes, the limitation clause is treated as a ‘substantive’
rule of law.” Chartener v. Rice, 270 F. Supp. 432, 436 (E.D.N.Y.
1967).

The overwhelming weight of authority in other jurisdictions
accepts the characterization of statutes of repose as substantive
provisions in a choice of law context. See, e.g., Goad v. Celotex
Corp., 831 F. 2d 508 (4th Cir. 1987); Wayne v. Tennessee Valley
Authority, 730 F. 2d 392 (5th Cir. 1984), cert. denied, 469 U.S.
1159, 83 L.Ed. 2d 922 (1985); President and Directors of George-
town v. Madden, 660 F. 2d 91 (4th Cir. 1981); Pottratz v. Davis,
588 F. Supp. 949 (D. Md. 1984); Nieman v. Press & Equipment
Sales Co., 588 F. Supp. 650 (S.D. Ohio 1984); Harris v. Clinton
Corn Processing Co., 360 N.W. 2d 812 (Iowa 1985). But see
Regents, Etc. v. Hartford Acc. and Idem. Co., 21 Cal. 3d 624, 581
P. 2d 197, 147 Cal. Rptr. 486 (1978).

[4] We hold that statutes of repose are treated as substantive
provisions for choice of law purposes. This rule mandates the ap-
plication of Florida’s statute of repose to plaintiff’s claims.®? Upon
so doing, we hold these claims are not time-barred.

In reaching the opposite conclusion, the Court of Appeals
relied on a “public policy” exception. It is true we have held that

3. Because we rule in plaintiff's favor as to the applicability of the Florida
statute of repose, we need not address plaintiff’s assignments of error regarding
the amendment of defendants’ pleadings.
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foreign law or rights based thereon will not be given effect or en-
forced if opposed to the settled public policy of the forum. Davis
v. Davis, 269 N.C. 120, 152 S.E. 2d 306 (1967). However, the mere
fact that the law of the forum differs from that of the other juris-
diction does not mean that the foreign statute is contrary to the
public policy of the forum. Bradford Electric Light Co. v. Clapper,
286 U.S. 145, 76 L.Ed. 1026 (1932). To render foreign law unen-
forceable as contrary to public policy, it must violate some preva-
lent conception of good morals or fundamental principle of natural
justice or involve injustice to the people of the forum state.
Ellison v. Hunsinger, 237 N.C. 619, 75 S.E. 2d 884 (1953); Howard
v. Howard, 200 N.C. 574, 158 S.E. 101. This public policy excep-
tion has generally been applied in cases such as those involving
prohibited marriages, wagers, lotteries, racing, gaming, and the
sale of liquor. Howard v. Howard, 200 N.C. 574, 158 S.E. 101.
Needless to say, this is not such a case. We discern no injustice to
the people of North Carolina in the application of Florida's statute
of repose.

Having determined that the substantive law of Florida
applies to plaintiff’s claims and that plaintiff's action is not time-
barred by the Florida statute of repose, we now turn to the ques-
tion of whether plaintiff's case would otherwise survive summary
judgment.

The North Carolina Rules of Civil Procedure, which as lex
fori govern the procedural aspects of the case, provide that sum-
mary judgment will be granted “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that any party is entitled to a judgment as
a matter of law.” N.C.R. Civ. P. 56(c). By making a motion for
summary judgment, a defendant may force a plaintiff to produce
a forecast of evidence demonstrating that the plaintiff will be able
to make out at least a prima facie case at trial. Dickens v. Pur-
year, 302 N.C. 437, 276 S.E. 2d 325 (1981). The party moving for
summary judgment has the burden of establishing the lack of any
triable issue. Caldwell v. Deese, 288 N.C. 375, 218 S.E. 2d 379
(1975). The movant may meet this burden by proving that an
essential element of the opposing party’s claim is nonexistent, or
by showing through discovery that the opposing party cannot pro-
duce evidence to support an essential element of his claim or can-
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not surmount an affirmative defense which would bar the claim.
Bernick v. Jurden, 306 N.C. 435, 293 S.E. 2d 405; Dickens v. Pur-
year, 302 N.C. 437, 276 S.E. 2d 325. All inferences of fact from the
proofs offered at the hearing must be drawn against the movant
and in favor of the party opposing the motion. Page v. Sloan, 281
N.C. 697, 190 S.E. 2d 189 (1972).

The record reveals that model number 1183 is a bent ply-
wood swivel-tilt tub-chair designed by defendants in 1967. The
chair has a chrome veneer about one-sixteenth of an inch thick
which is bonded to its plywood shell. The base of the chair upon
which the “tub” portion tilts and swivels is somewhat recessed;
the diameter of the base is about two inches less than the diame-
ter of the tub. The bottom of the tub is about three inches off the
floor.

Milo Baughman, the individual defendant, testified in his dep-
osition that the chair was designed for residential use and that it
is a natural assumption that people walk barefoot in their homes.
Nonetheless, he never anticipated that someone might put his
foot in the area between the back of the chair and the floor. He
was familiar with the use of clear plastic welts known as “edge
guards.” These guards are used to protect the bottom edge of the
metal on chrome-trimmed furniture. Model number 1183 was not
designed with an edge guard because it did not seem necessary.
Although it was technically feasible, it would have been alien to
the visual concept of the chair to have placed a wood trim,
molding, or cloth welt around the edge of the chrome veneer. If
the chair were manufactured with the chrome veneer extending
beyond the plywood, it would create a surface that would cut
bare skin. This would be a dangerous condition. Number 1183 was
specifically designed so that the plywood and chrome would be
flush. This was not noted on the design drawing because it is so
obvious. The drawings do not include all details: “I don’t put in all
the screws, I don’t put in the dowels, I don't put in the
mechanisms. . . . I don’t specify things that are not my problems.
These are done by the engineers in the plant.”

A designer’s role is to make a conceptual sketch, to provide a
full-sized detail and working sketch, and to supervise the making
of a model. The purpose of the supervision is to assure that the
finished product looks right. The designer’s responsibilities are
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“aesthetic and not engineering.” The manufacturer’s inspectors
occasionally “let something go through that isn’t exactly right.”
In all factories some quality problems get through. Other than the
present action, defendants have not received a single complaint of
injury involving any of their furniture designs.

Julius Thayer Coggin, president of Thayer-Coggin, Inc., testi-
fied in his deposition that defendant Milo Baughman generally
furnished Thayer-Coggin with a pencil sketch of the furniture
design, as well as a working sketch which included the actual di-
mensions of the piece and specified the exterior material to be
used. The chair in question was designed so that the veneer edge
would be flush with the plywood and the edges of the veneer
would be sanded down. Chrome veneer is sharp because it is thin.
However, the chair was not designed to have sharp edges. A
sharp edge is a manufacturing defect, not a design defect, and
would be the responsibility of Thayer-Coggin. Nothing prevented
the placement of a protective welt along the bottom of number
1183. Plastic edge guards have been added to similar tub-chairs in
the last few years.

Luther Ray Cooper, plant supervisor at Thayer-Coggin, testi-
fied in his deposition that the purpose of an edge guard is to pro-
tect the metal on furniture rather than to prevent injury. Model
number 1183 was designed to have the edges flush and sanded,
not to have sharp edges. There will always be “a little sharp edge
any time you're dealing with metal in this thickness.” A sharp
edge is a manufacturing defect.

Plaintiff testified in his deposition that he cut his bare foot
on the “outside bottom edge of the chair where the base meets
the sides,” resulting in severe lacerations which required surgery
and hospitalization. Plaintiff later examined the chair and deter-
mined that the edge was “razor sharp, sharp enough that if you
were to rub your finger across the bottom outside edge of the
chair, you would shave skin off your finger.” The chrome was
flush with the plywood but the edge was sharp all the way
around the 360 degrees of the tub.

We now consider whether the forecast of evidence, viewed in
the light most favorable to plaintiff, raised genuine issues of ma-
terial fact with respect to the elements of each claim as defined
by Florida law.
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[5) Under Florida law, the elements of negligence are (1) the ex-
istence of a duty recognized by law requiring the defendant to
conform to a certain standard of conduct for the protection of
others, including the plaintiff; (2) a breach of that duty; and (3) in-
jury sustained as a proximate cause of the breach. Tieder v. Lit-
tle, 502 So. 2d 923 (Fla. Dist. Ct. App. 1987), review denied, 511
So. 2d 298 (Fla. 1987); Clark v. Boeing Co., 395 So. 2d 1226 (Fla.
Dist. Ct. App. 1981); Welsk v. Metropolitan Dade Cty., 366 So. 2d
518 (Fla. Dist. Ct. App. 1979), cert. denied, 378 So. 2d 347 (Fla.
1979).

A designer is under a duty to use reasonable care to design a
product that is reasonably safe for its intended use and for other
uses which are reasonably foreseeable. Husky Industries v. Black,
434 So. 2d 988 (Fla. Dist. Ct. App. 1983). The design of a product
includes the plan, structure, choice of materials, and specifica-
tions. Id. The availability of an alternative design does not
translate into a legal duty in products liability. An action is not
maintainable merely because the design used was not the safest
possible. Id. Nevertheless, evidence of alternate designs bears
upon the question of a defendant’s reasonable care. Id.

Courts should be cautious in granting summary judgment in
negligence cases. McCabe v. Walt Disney World Co., 350 So. 2d
814 (Fla. Dist. Ct. App. 1977). Where questions of negligence are
close, any doubt should always be resolved in favor of a jury trial.
Id. If the circumstances established by the record are susceptible
of a reasonable inference which would allow recovery a