NORTH CAROLINA
REPORTS

VOLUME 328

SUPREME COURT OF NORTH CAROLINA

10 JANUARY 1991

2 MAY 1991

RALEIGH
1991



CITE THIS VOLUME
328 N.C.



IN MEMORIAM

JOSEPH BRANCH

CHIEF JUSTICE
1 AUGUST 1979-31 AUGUST 1986

ASSOCIATE JUSTICE
29 AUGUST 1966-31 JULY 1979






TABLE OF CONTENTS

Justices of the Supreme Court ....................... vii
Superior Court Judges ........... ... ... . ... .. oL viii
District Court Judges .............. ... .. ... ... ..., xi
Attorney General ........... .. ... ... ..ol XV
District Attorneys ................ i xvi
Public Defenders ............ ... .. xvii
Table of Cases Reported .......................... ... xviii
Petitions for Discretionary Review .................... xxi
General Statutes Cited and Construed ................ xxiv
Rules of Evidence Cited and Construed ............... xxvi
Rules of Civil Procedure Cited and Construed ......... XXVi
U. 8. Constitution Cited and Construed ............... xxvii
N. C. Constitution Cited and Construed ............... XXVvii
Licensed Attorneys ..................ciiiiiiiuiinin.. xxviii
Opinions of the Supreme Court ....................... 1-735
Presentation of Copeland Portrait ..................... 739
Interstate Practice of Law ............................ 747
Analytical Index ....... ... .. .. i 753
Word and Phrase Index .............................. 782






THE SUPREME COURT
OF
NORTH CAROLINA

Chief Justice
JAMES G. EXUM, JR.

Associate Justices

LOUIS B. MEYER HENRY E. FRYE
BURLEY B. MITCHELL, JR. JOHN WEBB
HARRY C. MARTIN WILLIS P. WHICHARD

Retired Chief Justices
WILLIAM H. BOBBITT
SUSIE SHARP
JOSEPH BRANCH!

Retired Justices
I. BEVERLY LAKE DAVID M. BRITT
J. FRANK HUSKINS

Clerk
CHRISTIE SPEIR PRICE
Librarian

Louise H. STAFFORD

ADMINISTRATIVE OFFICE OF THE COURTS
Director
FRANKLIN E. FREEMAN, JR.
Assistant Director

DaLLas A. CAMERON, JR.

APPELLATE DIVISION REPORTER
RALPH A. WHITE, JR.
ASSISTANT APPELLATE DIVISION REPORTER
H. JAMES HUTCHESON

1. Deceased 18 February 1991.

2. Appointed and sworn in 17 April 1991 to replace J. Gregory Wallace who
resigned 1 February 1991.

vii



TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

First Diviston

DISTRICT JUDGES ADDRESS

1 J. HERBERT SMALL Elizabeth City
THOMAS S. WATTS Elizabeth City

2 WiLLiaM C. GRIFFIN Williamston

3A Davip E. REID, JR. Greenville
WILTON RUSSELL DUKE, JR. Greenville

3B HERBERT O. PHILLIPS III Morehead City

4A Henry L. STEvENS III Kenansville

4B JAMES R. STRICKLAND Jacksonville

5 NapoLEON B. BAREF0OT Wilmington
ErnNeEsT B. FULLWOOD Wilmington
GARY E. TRAWICK Burgaw

6A RiCHARD B. ALLSBROOK Halifax

6B Cy A. GRANT Windsor

TA QUENTIN T. SUMNER Rocky Mount

7B-C FrRANK R. BROWN Tarboro
G. K. BUTTERFIELD, JR. Wilson

8A JaMmes D. LLEWELLYN Kinston

8B PauL MICHAEL WRIGHT Goldsboro

Second Division

9 RoBerT H. HOBGOOD Louisburg
HeENRY W. HIGHT, JR. Henderson
10A-D ROBERT L. FARMER Raleigh
HENRY V. BARNETTE, JR. Raleigh
DonaLp W. STEPHENS Raleigh
GEORGE R. GREENE Raleigh
NARLEY L. CASHWELL Raleigh
11 WILEY F. BOWEN Dunn
Knox V. JENKINS Four Oaks
12A-C Coy E. BREWER, JR. Fayetteville
E. LYNN JOHNSON Fayetteville
GREGORY A. WEEKS Fayetteville
JACK A. THOMPSON Fayetteville
13 GILES R. CLARK Elizabethtown
WiLLiaM C. GORE, JR. Whiteville
14A-B ANTHONY M. BRANNON Durham
J. MiLToN READ, JR. Durham
OrLANDO F. Hupson, Jr. Durham
ALBERT LEON STANBACK, JR. Durham
15A J. B. ALLEN, JR. Burlington
15B F. GOorDON BATTLE Chapel Hill
16A B. Craic ELLIS Laurinburg
16B JOE FREEMAN BRITT Lumberton
DEXTER BROOKS Pembroke

viii



DISTRICT

17A

17B
18A-E

19A
19B
19C
20A

20B
21A-D

22

23

24
256A

25B
26A-C

27A

27B
28

29

30A
30B

JUDGES

Third Division

MELZER A. MORGAN, JR.
PETER M. McHuGH
JaMeEs M. Long

W. DouGLAS ALBRIGHT
THOMAS W. Ross
JOosEPH R. JOHN

W. STEVEN ALLEN, SR.
HowaRD R. GREESON, JR.
JaMEs C. Davis
RusseLL G. WALKER
Tuomas W. SEAY, JR.
F. FETZER MILLS

JamEs M. WEBB
WiLLiaM H. HELMS
JupsoN D. DERaMuUS, JR.
WiLLIAM H. FREEMAN
JaMEs A. BEaTy, JR.
WiLLIAM Z. WooD, JR.
PrESTON CORNELIUS
LESTER P. MARTIN, JR.
JuLius A. ROUSSEAU, JR.

Fourth Division

CHARLES C. LAaMM, JR.
CLAUDE S. SITTON
BEVERLY T. BEAL
FOoRREST A. FERRELL
ROBERT M. BURROUGHS
CHASE BOONE SAUNDERS
SHIRLEY L. FuULTON
RoOBERT P. JOHNSTON
Juria V. JONES
Marcus L. JOHNSON
RoBerT W. KIRBY
ROBERT E. GAINES
JOHN MULL GARDNER
RoBERT D. LEWIS

C. WALTER ALLEN
ZOoRrRO J. GUICE, J&r.
LoTo GREENLEE CAVINESS
JaMeEs U. DowNs, JR.
JANET MARLENE HYATT

ADDRESS

Wentworth
Reidsville
Pilot Mountain
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Concord
Asheboro
Spencer
Wadesboro
Southern Pines
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Mooresville
Mocksville

North Wilkesboro

Boone
Morganton
Lenoir
Hickory
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby
Asheville
Asheville
Hendersonville
Marion
Franklin
Waynesville

SPECIAL JUDGE

MARVIN K. GrAY

ix

Charlotte



DISTRICT JUDGES ADDRESS

EMERGENCY JUDGES

HENRY A. MCKINNON, JR. Lumberton
JoHN R. FRIDAY Lincolnton

D. MARSH MCLELLAND Graham
EpwaArD K. WASHINGTON High Point
L. BrRADFORD TILLERY Wilmington
RoBERT A. COLLIER, JR. Statesville
TrHomas H. LEE Durham
HorLLis M. OWENS, JR. Rutherfordton
Darius B. HERRING, JR. Fayetteville



DISTRICT

1

6A

6B

10

DISTRICT COURT DIVISION

JUDGES

GRAFTON G. BEAMAN (Chief)
J. RICHARD PARKER

JAaNICE McK. CoLE
HALLETT S. WARD (Chief)
JAMES W, HARDISON
SAMUEL C. GRIMES

E. BUurRT AYcoCK, JR. (Chief)
JaMEs E. Racan III

JAMES E. MARTIN

H. HORTON ROUNTREE
WILLIE LEE LUMPKIN III
DavID A. LEACH

GEORGE L. WAINWRIGHT, JR.
KENNETH W. TURNER (Chief)
STEPHEN M. WILLIAMSON
WiLLiaM M. CAMERON, JR.
WAYNE G. KIMBLE, JR.
LEONARD W. THAGARD
PauL A. HARDISON

GILBERT H. BURNETT (Chief)
CHARLES E. RICE
JACQUELINE MORRIS-GOODSON
ELTON G. TUCKER

JOEN W. Swmity II

W. ALLEN COBB, JR.
NicuoLas LonNG (Chief)
HaroLp P. McCoy, Jr.
ROBERT E. WILLIFORD (Chief)
ALFRED W. KWASIKPUI
GEORGE M. BRITT (Chief)
ALLEN W. HARRELL
ALBERT S. THOMAS, JR.
Saran F. PATTERSON
JOoSEPH JOHN HARPER, JR.
M. ALEXANDER Biges, Jr!
JOHN PATRICK ExuM (Chief)
ARNoLD O. JONES

KENNETH R. ELLIS

RoDNEY R. GOODMAN, JR.
JosepH E. SETZER, JR.

CLAUDE W. ALLEN, JR. (Chief)
CHARLEs W. WILKINSON, JR.
J. LARRY SENTER

HERBERT W. LLOYD, JR.
FLoyp B. McKissick, Sr.2
GEORGE F. BasoN (Chief)
StaFFORD G. BULLOCK

xi

ADDRESS

Elizabeth City
Manteo
Hertford
Washington
Williamston
Washington
Greenville
Oriental
Grifton
Greenville
Morehead City
Greenville
Morehead City
Rose Hill
Kenansville
Jacksonville
Jacksonville
Clinton
Jacksonville
Wilmington
Wrightsville Beach
Wilmington
Wilmington
Wilmington
Wilmington
Roanoke Rapids
Scotland Neck
Lewiston-Woodville
Seaboard
Tarboro
Wilson

Wilson

Rocky Mount
Tarboro
Rocky Mount
Kinston
Goldsboro
Goldsboro
Kinston
Goldsboro

Oxford
Oxford
Franklinton
Henderson
Oxford
Raleigh
Raleigh



DISTRICT

11

12

13

14

15A

15B

16A

16B

17A

17B

JUDGES

RusseLL G. SHERRILL III
Louis W. PAYNE, JR.
WiLLIAM A. CREECH
JOoYCE A. HAMILTON
FRED M. MORELOCK
JERRY W. LEONARD
DoNnaLp W. OVERBY
JAMES R. FULLWOOD
ANNE B. SALISBURY
WiLLIAM A. CHRISTIAN (Chief)
Epwarp H. McCORMICK
0. HENRY WILLIS, JR.
TysoN Y. DoBsoN, Jr.
SAMUEL S. STEPHENSON
ALBERT A. CORBETT, JR.
Son G. CHERRY (Chief)
ANNA ELIZABETH KEEVER

PATRICIA ANN TIMMONS-GOODSON

JOHN S. HAIR, JRr.

JaMEs F. AMMONS, JR.
ANDREW R. DEMPSTER

D. Jack Hooks, Jr. (Chief)
JERRY A. JoOLLY

Davip G. WALL

NaApPOLEON B. BAREF0OT, JR.
KENNETH C. Titus (Chief)
DaviD Q. LABARRE
RICHARD CHANEY

CAROLYN D. JOHNSON
WILLIAM Y. MANSON

JAMES KENT WASHBURN (Chief)
SPENCER B. ENNIS

ERNEST J. HARVIEL
PaTrICcIA HUNT (Chief)
STANLEY PEELE

Lowry M. BETTS

WARREN L. PATE (Chief)
WiLLiaM C. McILWAIN
CHARLES G. McCLEAN (Chief)
HERBERT LEE RICHARDSON
GARY M. LOCKLEAR
RoBERT F. FLOYD, JR.

J. STANLEY CARMICAL
RoBERT R. BLACKWELL (Chief)
PHiLip W. ALLEN

JANEICE B. TINDAL

JERRY CASH MARTIN (Chief)
CLARENCE W. CARTER

OTis M. OLIVER

xii

ADDRESS

Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Sanford
Lillington
Dunn
Smithfield
Angier
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Tabor City
Elizabethtown
Bolivia
Durham
Durham
Durham
Durham
Durham
Burlington
Burlington
Burlington
Chapel Hill
Chapel Hill
Pittsboro
Raeford
Wagram
Lumberton
Lumberton
Pembroke
Fairmont
Lumberton
Yanceyville
Yanceyville
Reidsville
Mount Airy
King
Mount Airy



DISTRICT

18

19A

19B

19C

20

21

22

23

24

25

26

JUDGES

J. BRUCE MoORTON (Chief)
WiLLiaM L. DaIsy

EpMUND LOWE

SHERRY FOWLER ALLOWAY
LAWRENCE C. MCSWAIN
WIiILLIAM A. VADEM
THoMAS G. FOSTER, JR.
JOosEPH E. TURNER

DoNALD L. BOONE

BEN D. HAINES

Apam C. GRANT, JR. (Chief)
CLARENCE E. HORTON, JR.
WiLLiaM M. NEELY (Chief)
RiCcHARD M. TOOMES

VaNCE B. LonG

FrRANK M. MoNTGOMERY (Chief)
ANNA M. WAGONER
DoNaLD R. HUFFMAN (Chief)
KENNETH W. HONEYCUTT
RoNaLD W. BURRIS
MiCHAEL EARLE BEALE
TaNYA T. WALLACE

SusaN C. TAYLOR

ABNER ALEXANDER (Chief)
JAMES A. HARRILL, JR.
RoBERT KASON KEIGER
RoLaND HARRIS HAYES
WIiLLIAM B. REINGOLD
LORETTA BIGGS

MARGARET L. SHARPE
ROBERT W. JoHNSON (Chief)
SAMUEL ALLEN CATHEY
GEORGE THOMAS FULLER
KiMBERLY T. HARBINSON
JAMES M. HONEYCUTT
Jessie A. CONLEY

SAMUEL L. OsBORNE (Chief)
Epcar B. GREGORY
MicHAEL E. HELMS

ROBERT HOWARD LACEY (Chief)
RoYy ALEXANDER LYERLY
CHARLES PHILIP GINN

L. OLivER NOBLE, JR. (Chief)
TmoTHY S. KINCAID
RoNALD E. BOGLE
JONATHAN L. JONES

NaNcY L. EINSTEIN

RoBerRT E. HODGES

ROBERT M. BrRADY

JameEs E. LANNING (Chief)
L. STANLEY BROWN

xiii

ADDRESS

Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Concord
Kannapolis
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Wadesboro
Monroe
Albemarle
Pinehurst
Rockingham
Albemarle
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Kernersville
Winston-Salem
Statesville
Statesville
Lexington
Taylorsville
Lexington
Statesville
Wilkesboro
Wilkesboro
Wilkesboro
Newland
Banner Elk
Boone
Hickory
Newton
Hickory
Valdese
Lenoir
Morganton
Lenoir
Charlotte
Charlotte



DISTRICT JUDGES ADDRESS

WiLLIAM G. JONES Charlotte
DAPHENE L. CANTRELL Charlotte
WiLLiAM H. SCARBOROUGH Charlotte
REsA L. HARRIs Charlotte
RICHARD ALEXANDER ELKINS Charlotte
MARILYN R. BISSELL Charlotte
RICHARD D. BONER Charlotte
H. WiLLIAM CONSTANGY, JR. Charlotte
H. BRENT MCKNIGHT Charlotte
JANE V. HARPER Charlotte
FriTZ Y. MERCER, JR. Charlotte

27A LAWRENCE B. LANGSON (Chief) Gastonia
TIMOTHY L. PATTI Gastonia
HARLEY B. GASTON, JR. Belmont
CATHERINE C. STEVENS Gastonia
DANIEL J. WALTON Gastonia

27B GEORGE HAMRICK (Chief) Shelby
JAMES THoMAS Bowen III Lincolnton
J. KEATON FONVIELLE Shelby
JAMES W. MORGAN Shelby

28 EARL JusTiICE FOowLER, JR. (Chief) Arden
PETER L. Ropa Asheville
GARY S. CasH Asheville
SHIRLEY H. BROWN Asheville
REBECCA B. KNIGHT Asheville

29 THoMAS N. Hix (Chief) Mill Spring
STEVEN F. FRANKS Hendersonville
ROBERT S. CILLEY Brevard
D. FrRep Coarts Nebo

30 JoHN J. Snow (Chief) Murphy
DanNy E. Davis Waynesville
STEVEN J. BRYANT Bryson City

1. Appointed to a new position and sworn in 1 March 1991.
2. Deceased 28 April 1991.
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ATTORNEY GENERAL OF NORTH CAROLINA

Attorney General

LACY H. THORNBURG

Deputy Attorney General for
General Training and Standards
JoHN D. Smmons III PHiLLIP J. LYONS

Deputy Attorney General for Policy and Planning
JANE P. GrAy

Chief Deputy Attorney General
ANDREW A. VANORE, JR.

Senior Deputy Attorneys General

ANN REED DUNN
EUGENE A. SMITH

Special Deputy Attorneys General
NORMA S. HARRELL
WILLIAM P. HART
RALF F. HASKELL
CHARLES M. HENSEY

ALAN S. HirRscH

I. B. HUDSON, JR.
J. ALLEN JERNIGAN
RICHARD N. LEAGUE

DANIEL F. MCLAWHORN
BARRY S. MCNEILL

Administrative Deputy Attorney

EpwiN M. SpEas, JR.
REGINALD L. WATKINS

H. AL CoLE, Jr.
James J. CoMAN

WILLIAM B. RAY

JAMES B. RICHMOND
Henry T. ROSSER

JACOB L. SAFRON

Jo ANNE SANFORD

TIARE B. SMILEY

JAMES PEELER SMITH
RALPH B. STRICKLAND, JR.
W. DALE TALBERT

PuiLIP A. TELFER

Isaac T. Avery III
Davip R. BLACKWELL
ROBERT J. BLUM
GEORGE W. BOYLAN
CHRISTOPHER P. BREWER
STEVEN F. BRYANT
ELisHA H. BUNTING, JR.
JoaN H. BYERS

LucieN CaponeE III
JoHN R. CORNE

T. BUIE COSTEN
FraNcIs W. CRAWLEY
JAMES P. ERWIN, JR.

WILLIAM N. FARRELL, JR.

James C. GULICK

ARCHIE W. ANDERS
HAROLD F. ASKINS
REBECCA B. BARBEE
VALERIE L. BATEMAN
WILLIAM H. BORDEN
WiLLiIAM F. BRILEY
Rusy W. BULLARD
MABEL Y. BULLOCK
KATHRYN J. COOPER
KIMBERLY L. CRAMER
Laura E. CRUMPLER
ELAINE A. DAWKINS
CLARENCE J. DELFORGE III
JOSEPH P. DUGDALE
BerTHA L. FIELDS
JANE T. FRIEDENSEN
VIRGINIA L. FULLER
JANE R. GARVEY
Roy A. GILES, JR.
MICHAEL D. GORDON
L. DARLENE GRAHAM
DEBRA C. GRAVES
RICHARD L. GRIFFIN
P. BLy HaLL

JENNIE J. HAYMAN
EpMunD B. HAYWOOD
HowarD E. HILL
CHARLES H. HOBGOOD

JAMES M. WALLACE, JR.
RoBERT G. WEBB
JAMES A. WELLONS
THOMAS J. ZIKO

GAYL M. MANTHEI
THOMAS R. MILLER
THoMAS F. MOFFITT
CHARLES J. MURRAY
DaviD M. PARKER

Assistant Attorneys General

LARs F. NANCE
ROBIN P. PENDERGRAFT
ALEXANDER M. PETERS
MEeG S. PHIPPS
NEWTON G. PRITCHETT, JR.
GRAYSON L. REEVES, JR.
JuLlA F. RENFROW
Nancy E. Scort
ELLEN B. SCOUTEN
BARBARA A. SHAW
FrLoyp M. LEwIs RoBIN W. SMITH
KAREN E. LonNG T. BYRON SMITH
ELiZABETH G. MCCRODDEN RICHARD G. SOWERBY, JR.
J. BRUCE MCKINNEY D. DAVID STEINBOCK, JR.
RoDNEY S. MADDOX Kip D. STURGIS
JouN F. MADDREY SueanNa P. SUMPTER
JaMES E. MAGNER, JR. SyLvia H. THIBAUT
ANGELINA M. MALETTO JANE R. THOMPSON
THOMAS L. MALLONEE, JR. MELISSA L. TRIPPE
SaraH Y. MEACHAM VICTORIA L. VOIGHT
THOMAS G. MEACHAM, JR. JouN C. WALDRUP
D. SIGGSBEE MILLER JouN H. WATTERS
DaAvip R. MINGES KATHLEEN M. WAYLETT
Victor H. E. MORGAN, JR. TERESA L. WHITE
LiNDA A. MORRIS THoMAS B. Woop
MARILYN R. MUDGE THOMAS D. ZWEIGART

G. PATRICK MURPHY

DENNIS P. MYERS

Davip F. HOKE
LAVEE H. JACKSON
DouGLAasS A. JOHNSTON
LoORINZO L. JOYNER
TERRY R. KANE
GRAYSON G. KELLEY
DaviD N. KIRKMAN
DoNALD W. LATON
M. JiLL LEDFORD
PHILIP A. LEHMAN
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DISTRICT
1
2
3A
3B

6A
6B

10
11
12
13
14
15A
15B
16A
16B
17A
17B
18
19A
19B
20
21
22
23
24
25
26
27TA
278
28
29
30

DISTRICT ATTORNEYS

DISTRICT ATTORNEY
H. P. WiLiaMs, Jr.
MiTcHELL D. NORTON
TroMas D. Haicwoop
W. DaviD McFaADYEN, Jr.
WIiILLIAM H. ANDREWS
JERRY LEE SPIVEY
W. RoOBERT CAUDLE
Davip H. BEARD, JR.
HowarD S. BoONEY, JR.
DonaLdp M. JAcoBs
Davip R. WATERS
CoLoN WILLOUGHBY
TrHoMAs H. LOCKE
EpwArRD W. GRANNIS, JR.
REX GORE
RoNALD L. STEPHENS
STEVE A. BALoG
CarL R. Fox
JEaN E. PoweLL
J. RICHARD TOWNSEND
THURMAN B. HaMPTON
JaMes L. DELLINGER, JR.
HoracE M. KIMEL, JR.
WiLLIAM D. KENERLY
GARLAND N. YATES
CARROLL R. LOWDER
TraoMmas J. KEITH
H. W. ZIMMERMAN, JR.
MICHAEL A. ASHBURN
JAMES T. RUSHER
RoBerT E. THOMAS
PETER S. GILCHRIST III
MicHaEL K. LANDS
WiLLiaAM CARLOS YOUNG
RonNaLp L. MOORE
ALaN C. LEONARD
CHarLEs W. Hipps

xvi

ADDRESS
Elizabeth City
Washington
Greenville
New Bern
Jacksonville
Wilmington
Halifax
Murfreesboro
Tarboro
Goldsboro
Oxford
Raleigh
Smithfield
Fayetteville
Bolivia
Durham
Graham
Pittsboro
Raeford
Lumberton
Wentworth
Dobson
Greensboro
Concord
Asheboro
Monroe
Winston-Salem
Lexington
Wilkesboro
Boone
Newton
Charlotte
Gastonia
Shelby
Asheville
Rutherfordton
Waynesville



DISTRICT

3A

3B
12
14
15B
16A
16B
18
26
27
28

PUBLIC DEFENDERS

PUBLIC DEFENDER

ROBERT L. SHOFFNER, JR.
HeENrRY C. BOSHAMER
Mary ANN TALLY
ROBERT BROWN, JR.
JAMES E. WILLIAMS

J. GranaM KING

ANGUs B. THOMPSON
WaLLACE C. HARRELSON
IsaBEL S. Day

RoweLL C. CLONINGER, JR.

J. RoBERT HUFSTADER

xvii

ADDRESS

Greenville
Beaufort
Fayetteville
Durham
Carrboro
Laurinburg
Lumberton
Greensboro
Charlotte
Gastonia
Asheville
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PAUL MORRIS QUINN ..ottt ittt et e et e New Bern
STEVE ARTHUR QUINN ...ttt e e Warsaw
MARK EDMUND RANDOLPH . .........0tiiiriiiinniinnnn, Winston-Salem
ANN ROBERTSON ..ottt ettt Raleigh
MARK HAMILTON RUTTER ......... .. .00ttt Raleigh
ABIGAIL SAYEGH ..ottt ettt et e e Durham
CHERI LAMONTE SILER .. ... ttritrette e Durham
JAN SHAFFER SIMMONS . ...\ttt Greensboro
KENNETH MICHEL SMITH ........ ...ttt Winston-Salem
DAVID WAYNE SNIPES ... .tttttttietiei i Holly Springs
JAMES CLEMENT SPEARS, JR. ................... Spartanburg, South Carolina
WADE AUSTIN STANLEY .. ttittitte ittt i i Raleigh
DOUGLAS MICHAEL STROUT ...t irertte e aneaannannnn, Winston-Salem
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LAWRENCE ARTHUR WAGNER, JR. ... ... .. Clayton
DAVID CARROLL WAGONER . ... ...ttt Winston-Salem
EDWARD DALE WALL ....... oot Morganton
JAMES DAVID WALL ... ... i Winston-Salem
PATRICIA A. WALLACE .. ..o\ttt ittt Charlotte
PEGGY C. WATTS ..ttt e Charlotte
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BRADY WALLACE WELLS ...\ttt Winston-Salem
ANDREW WHITE, IIT ... ... . . e Raleigh
MICHAEL GREGORY WHITFIELD ... ..ottt Mooresville
ALAN GENE WILSON . ... .ottt Forest City
LISA MARY WINDFELDT ...\ ttvittteet et Winston-Salem
CAROLYN BROOKS WINFREY .. ..\ttt ineen et Oxford
MoLLY FARRELL WOOD ......... ...ttt Chapel Hill
LESLIE MACON YOUNT ... ...ttt Hickory
JODI PEARSON ZBINDEN ... titttittett et et Charlotte
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CASES
ARGUED AND DETERMINED IN THE
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OF

NORTH CAROLINA
AT

RALEIGH

STATE OF NORTH CAROLINA v. ANNE PHILLIPS anp SYLVESTER
PHILLIPS

No. 205A88
(Filed 10 January 1991)

1. Grand Jury § 3.3 (NCI3d)— grand jury foreman— selection —
racial discrimination
The trial court did not err in a murder and felony child
abuse prosecution by determining that the State had rebutted
defendants’ prima facie case of racial discrimination in the
selection of the grand jury foreman where, in response to
defendants’ motions to dismiss the indictments, the trial judge
removed the foreman and asked the grand jury to retire to
the jury room and nominate a new foreman from among
themselves, including the foreman just removed; the grand
jury retired and nominated the foreman just removed; the
judge in his discretion reappointed that foreman; the district
attorney resubmitted the bills of indictment; and the grand
jury returned true bills. The trial judge’s finding that the
foreman of the grand jury which returned the second indict-
ments against defendant was elected from the members of
the grand jury was supported by the evidence, and his coneclu-

1
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sion that the method used in selecting the foreman was racially
neutral was supported by the finding of fact. The record is
silent as to the process used by the grand jury, there is no
suggestion that the members of the grand jury acted in other
than a racially neutral manner, and on its face the process
appears to be racially neutral.

Am Jur 2d, Grand Jury § 12.

. Criminal Law § 106 (NCI4th) — murder and felony child abuse —
pretrial interviews with child witnesses not allowed —no error

Defendants in a prosecution for murder and felony child
abuse had no right to pretrial interviews with children who
were witnesses to the alleged child abuse without the witnesses’
consent. The right to pretrial discovery is a statutory right
and nothing in the statutory provisions compels the State
witnesses to subject themselves to questioning by the defense
before trial. North Carolina rules of discovery provide that
statements by a State witness or prospective State witnesses
other than defendant are not subject to discovery until that
witness has testified on direct examination at trial. N.C.G.S.
§ 15A-903(fN1) (1988).

Am Jur 2d, Depositions and Discovery §§ 401, 402, 404-406.

Accused’s right to depose prospective witnesses before
trial in state court. 2 ALR4th 704.

. Searches and Seizures § 43 (NCI3d) — meotion to suppress—
child witnesses —subpoenas quashed

The trial court in a prosecution for murder and felony
child abuse did not err by quashing subpoenas issued to two
children ordering them to appear and testify at a hearing
on defendants’ motion to suppress evidence seized pursuant
to a search warrant. Both children were subsequently found
competent to testify at trial and their testimony was cor-
roborated by the testimony of other witnesses. Defendants
were not prejudiced by their inability to call the children as
witnesses to impeach the search warrant because the affidavits
support probable cause even without the statements of the
children.

Am Jur 2d, Depositions and Discovery §§ 404-406; Searches
and Seizures §§ 26, 64, 66, 66.5.
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4. Criminal Law § 53 (NCI3d) — felony child abuse and murder —
battered child syndrome
The trial court did not err in a prosecution for murder
and felony child abuse by allowing a pediatrician to give
testimony on the battered child syndrome or by instructing
the jury on the battered child syndrome. The pediatrician
was qualified and accepted by the court as an expert in pediatrics
and child abuse, his opinions were within the realm of his
expertise and his opinions were permissible subjects of expert
opinion.

Am Jur 2d, Infants § 17.5.

Admissibility at criminal prosecution of expert testimony
on battering parent syndrome. 43 ALR4th 1203.

5. Parent and Child § 2.2 (NCI3d)— child abuse —battered child
syndrome —instructions
The trial court made it clear when instructing the jury
that while a finding that a child suffered from battered child
syndrome permits an inference that such injuries were in-
flicted by a caretaker, such inference is not mandatory and
the burden remains on the State.

Am Jur 2d, Infants § 17.5; Trial §§ 760, 761.

6. Parent and Child § 2.2 (NCI3d)— murder and felony child
abuse — testimony concerning prior abuse —admissible
The trial court did not err in a prosecution for murder
and felony child abuse by allowing a child abuse victim to
testify that defendants had previously chained him to a pole
in their basement in Chicago. Defendants contended that the
injuries were inflicted by younger siblings and the evidence
was relevant and admissible under N.C.G.S. § 8C-1, Rule 404(b)
for the purpose of proving identity.

Am Jur 2d, Evidence §§ 321, 330; Infants § 17.5.

7. Criminal Law § 34.4 (NCI3d) — murder and felony child abuse —
prior instances of abuse—admissible

The trial court did not err in a prosecution for murder

and felony child abuse by admitting testimony from former

foster children of defendants regarding child abuse occurrences

taking place in Chicago one or two years prior to the present

crimes. The testimony was essentially the same as the testi-
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mony of one of the victims and another witness and was prop-
erly admitted as corroborative evidence. The trial judge prop-
erly gave a limiting instruction prohibiting the jury from
considering against defendant Sylvester Phillips testimony re-
garding any instance that occurred when Sylvester Phillips
was not present.

Am Jur 2d, Evidence §§ 321, 330; Infants § 17.5.

Criminal Law § 43.4 (NCI3d} — murder and felony child abuse —
autopsy and crime scene photos—admissible

The trial court did not err in a prosecution for murder
and felony child abuse by admitting eighteen autopsy
photographs of the victim and photographs of defendants’ home
and automobile. The autopsy photographs of the victim were
necessary to illustrate the testimony of the pathologist and
were not excessive or repetitive. Photographs of the home
depicted the murder scene and the scene of the child abuse
crimes, and the photographs of the automobile were used in
testimony describing the victim being transported to the
hospital.

Am Jur 2d, Homicide §§ 417-419.

Admissibility of photograph of corpse in prosecution for
homicide or civil action for causing death. 73 ALR2d 769.

Criminal Law § 169.6 (NCI3d)— murder and felony child
abuse —offers of proof refused—no prejudicial error

There was no prejudicial error and no abuse of discretion
on the part of the trial judge in a prosecution for murder
and felony child abuse in the court’s refusal to permit certain
offers of proof.

Am Jur 2d, Trial § 128.

Appeal and Error § 147 (NCI4th)— murder and felony child
abuse — child witnesses competent to testify —no objection at
trial

Defendants did not object at trial to the court’s ruling
finding three child witnesses competent to testify and were

precluded from attacking the rulings for the first time on
appeal. N.C.G.S. § 8C-1, Rule 103(a}1) (1988).

Am Jur 2d, Appeal and Error §§ 517, 601, 602.
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Witnesses § 1.1 (NCI3d)— murder and felony child abuse—
child witnesses —independent psychiatric evaluations —denied

The trial court did not err in a prosecution for murder
and felony child abuse by denying defendants’ motions for
independent psychiatric evaluations of the child witnesses. There
is no statutory authority for a superior court judge to order
a witness to undergo a psychiatric evaluation, and defendants
have not shown any prejudice from the denial of their motions
because the child witnesses had been given a psychiatric evalua-
tion and the doctor’s testimony was available to defendants.

Am Jur 2d, Witnesses § 92.

Criminal Law § 107 (NCI4th) — murder and felony child abuse —
child witnesses —records sealed

The trial court in a prosecution for murder and felony
child abuse acted properly in not reviewing records and not
reversing another judge's order sealing for appellate review
medical, hospitalization, school, and social services records per-
taining to three child witnesses and the victim. The first judge
examined all of the records in camera, stated that he found
no evidence favorable to defendants, concluded that the
documents were not discoverable by defendants, and that the
information should be sealed for appellate review. The trial
judge had not heard any evidence in the case and his reliance
on the first judge's decision was proper; moreover, the Supreme
Court reviewed the sealed documents and agreed with the
first judge's conclusions.

Am Jur 2d, Depositions and Discovery § 425.

Homicide § 30.3 (NCI3d); Parent and Child § 2.2 (NCI3d)}—
murder and felony child abuse —involuntary manslaughter and
misdemeanor child abuse not submitted—no error

The trial court did not err in a prosecution for murder
and felony child abuse by refusing to submit verdicts of either
involuntary manslaughter or misdemeanor child abuse where
there was no evidence to support those verdicts.

Am Jur 2d, Homicide §§ 530, 544.5; Infants § 17.5; Trial
§§ 878, 880.
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Parent and Child § 2.2 (NCI3d) — felony child abuse —instruction
on serious physical injury—no error

The trial court did not err in a prosecution for felony
child abuse by instructing the jury that serious physical injury

is “such physical injury as causes great pain and suffering.”
N.C.G.S. § 14-318.4(a) (1986).

Am Jur 2d, Infants § 17.5; Trial §§ 701, 705.

Homicide § 25 (NCI3d)— murder by torture—definition of
torture —no error

There was no prejudicial error in a prosecution for murder
and felony child abuse where the court did not initially include
the definition of torture, but gave a definition when requested
by the jury which did not include premeditation and delibera-
tion. Neither premeditation and deliberation nor intent to kill
are elements of murder in the first degree when the homicide
is perpetrated by means of torture, and any error in omitting
the definition of torture in the original jury instructions was
cured when the jurors later requested and the judge provided
a correct definition.

Am Jur 2d, Homicide §§ 48, 499.

Criminal Law § 685 (NCI4th) — murder and felony child abuse —
instruction on failure to testify —not timely requested

The trial judge did not err in a prosecution for murder
and felony child abuse by failing to instruct on defendant
Sylvester Phillips’ decision not to testify or by failure to give
other special instructions which were not requested until after
the court had charged the jury and the jury had been sent
to the jury room.

Am Jur 2d, Criminal Law § 940; Trial § 775.

Homicide § 31 (NCI3d) — murder — verdict sheet—theories of
premeditation and deliberation or torture listed—no error

There was no error in a prosecution for murder and felony
child abuse where the trial court indicated on a verdict sheet
that defendants could be found guilty of first degree murder
based upon the theories of premeditation and deliberation or
torture or both. The jury found both defendants guilty of
murder in the first degree by torture, made no finding as
to murder in the first degree based on premeditation and
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deliberation, and there was no evidence the jurors were con-
fused or prejudiced by the choices listed on the verdict sheet.

Am Jur 2d, Homicide §§ 48, 52, 541, 542.

18. Homicide § 21.5 (NCI3d); Parent and Child § 2.2 (NCI3d)—
murder and felony child abuse —evidence sufficient
The trial court did not err or abuse its discretion in a
prosecution for murder and felony child abuse by refusing
to enter a judgment notwithstanding the verdict, to set aside
the verdict, to grant a mistrial, or to grant a new trial where
the evidence was sufficient to submit charges of first degree
murder and felony child abuse to the jury and to sustain the
jury verdicts.

Am Jur 2d, Homicide § 425; Infants § 17.5.

APPEAL by defendants pursuant to N.C.G.S. § TA-27(a) from
judgments sentencing them to life imprisonment entered by Ferrell,
J., on 25 February 1988, in Superior Court, NEW HANOVER Coun-
ty. Defendants’ motions to bypass the Court of Appeals as to addi-
tional judgments allowed by the Supreme Court 10 May 1988. Heard
in the Supreme Court 15 February 1990.

Lacy H. Thornburg, Attorney General, by Ellen B. Scouten,
Assistant Attorney General, for the State.

Michael W. Willis and T. Craig Wright for defendant-appellant
Anne Phillips.

H. Clifton Hester and Don W. Viets, Jr. for defendant-appellant
Sylvester Phillips.

Malcolm Ray Hunter, Appellate Defender, for Office of the
Appellate Defender, amicus curiae; and Benjamin B. Sendor, As-
sistant Appellate Defender, pro hac vice.

FRYE, Justice.

On 6 October 1987, the Bladen County Grand Jury indicted
both defendants on first degree murder and felony child abuse
charges. The murder indictments charged each defendant with the
first degree murder of Tameka Lehmann, on 14 June 1987, in viola-
tion of N.C.G.S. § 14-17, The child abuse indictments charged each
defendant with, on the same date, intentionally inflicting serious
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physical injury on John Phillips, age thirteen, in violation of N.C.G.S.
§ 14-318.4, which makes such offense a Class H felony when commit-
ted by a parent or other person providing care to or supervision
of a child less than sixteen years of age. The four cases were
consolidated for trial. On motion by both defendants, and after
stipulations by the State and defendants, Judge Henry W. Hight,
Jr., ordered a change of venue from Bladen County to New Hanover
County where the trial took place. A jury found each defendant
guilty of first degree murder of Tameka Lehmann by torture and
felony child abuse of John Phillips. At the sentencing phase of
the capital trial, the jury made findings of aggravating and mitigating
circumstances but recommended life imprisonment for each defend-
ant after failing to find that the aggravating circumstances were
sufficiently substantial to call for the imposition of the death penal-
ty when considered with the mitigating circumstances. The trial
judge sentenced both defendants to life imprisonment for first degree
murder in accordance with the recommendations of the jury and
to ten years imprisonment for felony child abuse. Both defendants
appealed.

The State’s evidence at trial tended to show a horrifying pat-
tern of child abuse.

Defendant Anne Phillips, age sixty-eight, and her husband,
defendant Sylvester Phillips, age {fifty-seven, were the foster parents
of Tameka Lehmann, the eleven-year-old murder victim, and Tarrie
Lehmann, age ten. The defendants were also the adoptive parents
of John Phillips, the child abuse victim, and Vera Phillips, age eleven.

On advice of his doctor, Sylvester Phillips moved to North
Carolina from Chicago in 1983. Anne Phillips remained in Chicago
with the children until the house was sold. In the interim, Sylvester
Phillips returned to Chicago on visits and sometimes stayed in
Chicago for as long as two weeks. In April of 1987, Anne Phillips
and the four children moved from Chicago to Sylvester Phillips’
home in Bladenboro, North Carolina.

At 3:17 a.m. on 15 June 1987, Tameka was taken to the emergen-
cy room of the Bladen County Hospital and pronounced dead on
arrival. An autopsy was performed by Dr. Smedburg, a pathologist
at Chapel Hill. Dr. Smedburg found the following marks on Tameka's
body: horizontal linear abrasions on her abdomen consistent with
having been bound; two scars and six abrasions on her top left
shoulder; two abrasions on the inner side of her right arm; a one-
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inch abrasion and a one-half-inch abrasion with contusion bruising
on the right side of her hip; circular scars on her right knee and
multiple abrasions around her kneecap; vertical patterned abrasions
on the front of the lower part of her legs and tops of her feet;
three parallel horizontal patterned abrasions and a recent U-shaped
patterned abrasion on her back; a large gash bruise on her lower
back containing fifty milliliters of blood; injury to the kidneys;
three lacerations to the inside of her vaginal wall; multiple abra-
sions on the mons pubis, consistent with skin being cut by scissors;
a bite mark on the mons pubis; fresh abrasions around her nose,
nostrils, and mouth; fresh semicircular abrasions with hemorrhage
underneath her neck; two hemorrhages beneath her scalp; and her
stomach, mouth, and breathing tube contained vomitus with red
and black flecks of material.

Dr. Smedburg diagnosed Tameka as fitting the battered child
syndrome. He based his opinion on the patterned injuries, the various
stages of healing, and the types of injuries which exceeded corporal
punishment.

On 15 June 1987, Dr. Stanley Rule, a pediatrician and child
medical examiner, examined the other children, at the request of
the Bladen County Department of Social Services. Dr. Rule found
evidence of child abuse on John Phillips. He noticed over one hun-
dred injuries with at least sixty percent of the injuries appearing
to be as recent as three days old or less. He also observed John
walking with a limp and noticed abrasions, scratches, and bruises
on John’s body.

On both of John's feet, Dr. Rule found a great deal of swelling
from the ankle bones down to John's toes. In Dr. Rule's opinion,
the swelling was caused by some type of restriction in that area
and was suggestive of a constriction or of being bound. There
were fresh lesions on top of the swollen areas of his ankles. Four
recent lesions and three scars were on John's scalp. A total of
forty-two bruises or abrasions from twenty-four hours to three
days old were on his back. There were two ulcer type lesions
on the left buttock which formed a crater in the skin one-eighth
of an inch deep, about one and one-half inches across. On John's
chest Dr. Rule found three linear abrasions nine millimeters apart
and about a centimeter in width and eleven centimeters long from
the front of the armpit to the area of the nipple. These markings
could have been caused by a rope or chain. On the right side
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of the upper abdomen, Dr. Rule found four linear abrasions from
John’s rib cage to his waist. There were lesions several weeks
old in the groin area; a two-inch fresh bruise on the right thigh;
ten bruises on the left posterior thigh that were several days
old; a fresh ulcerated lesion on the right middle toe; a hand fracture;
and serious tissue injuries to the ankles.

Defendant Anne Phillips testified at trial, and stated that she
never physically punished the children, but disciplined them by
talking. Defendant Sylvester Phillips did not testify at trial.

Additional evidence and other matters relevant to defendants’
specific assignments of error will be discussed later in this opinion
as necessary for an understanding of the twenty-six issues raised
by defendants. We will address the questions raised by defendants
in four categories: I. pretrial motions; II. general trial rulings; III.
jury instructions; and IV. dismissal and post-trial motions.

L

[1} The first question we address is whether the trial court erred
in determining that the State had rebutted defendants’ prima facie
case of racial discrimination in the selection of the foreman of
the grand jury that indicted them. We conclude that the trial court
did not err.

Defendants were first indicted by the Grand Jury of Bladen
County on 3 August 1987. On 30 September 1987, defendants filed
motions to dismiss the 3 August 1987 indictments, alleging that
there was racial discrimination in the selection of the grand jury
foreman. Defendants relied upon this Court’s decision in State v.
Cofield, 320 N.C. 297, 357 S.E.2d 622 (1987} (Cofield I) (filed 7 July
1987). The presiding judge announced to the grand jury in open
court that, based on his reading of this Court’s decision, he was
going to remove the foreman of the grand jury. He then asked
the grand jury to retire to the jury room and nominate a foreman
for the grand jury. He told the grand jury: “You may nominate
any one of your members, including Mr. Sessoms [the present
foreman].”

The grand jury retired and nominated Mr. Sessoms. The judge,
in his diseretion, reappointed Mr. Sessoms as foreman of the grand
jury. The district attorney then resubmitted the bills of indictment
against both defendants to the grand jury, which returned true
bills on 6 October 1987.
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In Cofield I, this Court defined two methods of establishing
a prima facie case of racial discrimination. To establish racial
discrimination under the first method, the defendant must show
that the selection procedure itself was not racially neutral. Id.
at 308-09, 357 S.E.2d at 629. In order to establish racial diserimina-
tion under the second method, the defendant must show that for
a substantial period in the past, relatively few blacks have served
as foremen. Id. Defendants in the present case presented evidence
under the second method by showing that since 1960 only one
black in Bladen County had served as foreman. The presiding judge
concluded that this evidence was sufficient to establish a prima
facie case of racial discrimination. However, this conclusion related
to the selection of the foreman of the grand jury that returned
the 3 August 1987 indictments against the defendants.

The State may rebut defendants’ prima facie case of racial
discrimination by offering evidence that the process used in the
selection of the foreman of the grand jury that indicted defendants
for the present crimes was in fact racially neutral. Id. at 309,
357 S.E.2d at 629. See also State v. Cofield, 324 N.C. 452, 379
S.E.2d 834 (1989) (Cofield II). No evidence was presented as to
the process used in selecting previous grand jury forepersons. The
State presented evidence, and the presiding judge found as a fact
that the foreman of the grand jury that returned the 6 October
1987 indictments against defendants “was selected by being elected
from the members of the Grand Jury sitting on said Grand Jury.”
He further concluded that “the method used in selecting the Grand
Jury foreperson who presided over the Grand Jury which returned
the Bill of Indictment in this cause was . . . racially neutral.”
We see no reason to disturb the presiding judge’s finding of fact
or conclusions of law. His finding as to how the foreman was selected
is supported by the evidence and his conclusion that the method
used in selecting the foreman was racially neutral is, under the
circumstances of this case, supported by the finding of fact. The
record is silent as to the process used by the grand jury in nominating
Mr. Sessoms as the foreman. On its face the process appears to
be racially neutral. Nor is there any suggestion that the members
of the grand jury acted in other than a racially neutral manner.
Accordingly, we reject defendants’ contention that the 6 October
1987 indictments must be quashed.

[2] Next, defendants take issue with their inability to conduct
pretrial interviews with the children who were witnesses to the
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alleged child abuse. The Bladen County Department of Social Serv-
ices, the legal guardian of the children, refused to allow the children
to be interviewed, citing substantial health, legal, and safety rights
of the children. Nevertheless, defendants contend that they had
a right to interview the children in order to properly prepare for
trial.

The right to pre-trial discovery is a statutory right. N.C.G.S.
§§ 15A-901 thru 910 (1988). Nothing in the statutory provisions
compels State witnesses to subject themselves to questioning by
the defense before trial. See generally State v. Alston, 307 N.C.
321, 298 S.E.2d 631 (1983); State v. Pinch, 306 N.C. 1, 292 S.E.2d
203 (1982). North Carolina rules of discovery provide that in a
State criminal prosecution, statements made by a State witness
or prospective State witness, other than the defendant, are not
subject to discovery until that witness has testified on direct ex-
amination at trial. N.C.G.S. § 15A-903(f)(1) (1988). The children were
prospective State witnesses, and defendants had no right to inter-
view them prior to trial without their consent.

[38] In defendants’ third argument, they contend that the court
erred in quashing subpoenas issued to two of the children ordering
them to appear and testify at the 14 December 1987 hearing on
defendants’ motion to suppress evidence seized pursuant to a search
warrant. Defendants contend that since Vera and John Phillips
supplied some of the information used in obtaining the search war-
rant, defendants’ inability to subpoena these two children deprived
them of the opportunity to present evidence that they were not
credible and that the information supplied by them was unreliable.
We note first that both Vera and John Phillips were subsequently
found competent to testify at trial and that their trial testimony
was corroborated by the testimony of other witnesses. We further
note that the search warrant contained information from other
sources sufficient as an independent basis for issuance of the war-
rant and that the court’s findings of fact supporting validity of
the warrant made no reference to the statements of John or Vera
Phillips. Since the affidavits supplied in this case support probable
cause even without the statements of John and Vera Phillips, the
defendants were not prejudiced by their inability to call them as
witnesses to impeach the search warrant. See State v. Louchheim,
296 N.C. 314, 250 S.E.2d 630 (1979) (even false information contained
in an affidavit will not invalidate a search warrant if there is
probable cause to support the warrant without the false informa-
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tion). We therefore reject defendants’ contention that quashing
the subpoenas constituted reversible error.

II.

[4] Defendants contend in issue IV that the trial court should
not have allowed the pediatrician, Dr. Rule, to give certain testimony
on the battered child syndrome and that the trial court should
not have given an instruction to the jury on battered child syn-
drome. Defendants contend the use of battered child syndrome
testimony and instruction improperly allows the jury to infer that
the injury to the child in question was perpetrated by the caretaker
and that this improperly relieves the State of its burden to show
the identity of the perpetrator. The State responds that the testimony
complained of is authorized by the Rules of Evidence, has been
held by this Court to be a proper subject of expert opinion, and
that the instructions complained of properly allow a permissible
inference based on circumstantial evidence. We agree with the State.

Dr. Rule was qualified and accepted by the court as an expert
in pediatrics and child abuse. The portions of Dr. Rule’s testimony
of which defendants complain are all simply expert opinions or
statements of inferences accepted by his profession. Dr. Rule's
opinion that children deny abuse when questioned, that parents’
continuous access to children is a factor he takes into consideration
in determining whether child abuse has occurred, his opinion that
the child is abused, and his opinion that the smaller child could
not lift the larger child are all within the realm of his expertise
and are permissible subjects of expert opinion. State v. Wilkerson,
295 N.C. 559, 247 S.E.2d 905 (1978).

[5] In instructing the jury, the trial judge made it clear that
while a finding that a child suffered from the battered child syn-
drome permits an inference that such injuries were inflicted by
a caretaker, such inference is not mandatory, and the burden re-
mains on the State, and not the defendant, in reference to this
issue. Therefore, there is no mandatory presumption shifting the
burden of persuasion to defendants in violation of Mullaney v.
Wilbur, 421 U.S. 684, 44 L. Ed. 2d 508 (1975), and Sandstrom w.
Montana, 442 U.S. 510, 61 L. Ed. 2d 39 (1979).

[6] In questions V, VI, and VII defendants take issue with the
trial judge’s decision to allow the testimony of John Phillips, Walter
White, and John Haugabook. Walter White and John Haugabook
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are former foster children of the defendants. John Phillips, the
subject of the child abuse charge in this case, testified that defend-
ants chained him to a pole in the basement of their house in Chicago.
Defendants objected on the grounds that this evidence was too
remote in time. The trial court overruled the objection and in-
structed the State to be specific as to when these events occurred.
John then testified that at the time he was chained to the pole,
he was the same size as he was at trial. In light of the discussion
which follows, we conclude that this testimony resolves any prob-
lem of remoteness. See State v. Shamsid-Deen, 324 N.C. 437, 379
S.E.2d 842 (1989).

Defendants were charged with felony child abuse of John. The
State was required to prove the identity of the perpetrators. In
State v. Byrd, 309 N.C. 132, 305 S.E.2d 724 (1983), this Court found
insufficient evidence of the identity of the perpetrator of felony
child abuse because the evidence showed that there were three
other adults living in the house who had the opportunity to inflict
the injuries. In the instant case, defendants contended that the
injuries to John were inflicted by his younger siblings. In order
to show that the defendants were the perpetrators, the State was
allowed to present evidence through John that both defendants
previously chained him to a pole in their basement in Chicago.
These circumstances were similar to the evidence that John was
tied with a dog chain in North Carolina and explained the medical
evidence that the serious injury to John's ankles was caused by
their being tightly bound. As in State v. Green, 321 N.C. 594,
604, 365 S.E.2d 587, 593 (1988), “the similarities [of the two in-
cidents] support the reasonable inference that the same person
committed both the earlier and the later crimes.” The evidence
was therefore relevant and admissible under N.C.G.S. § 8C-1, Rule
404(b), for the purpose of proving identity.

[7] Defendants sought to prohibit testimony from White and
Haugabook concerning child abuse occurrences that took place in
Chicago one or two years prior to the present crimes. White and
Haugabook testified that they witnessed defendant Anne Phillips
perform the same or similar child abuse acts on John Phillips that
Vera and John Phillips had testified about. The trial court allowed
the evidence for purposes of corroboration only. “Evidence which
is inadmissible for substantive or illustrative purposes may never-
theless be admitted as corroborative evidence in appropriate cases
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when it tends to enhance the credibility of a witness.” State v.
Burns, 307 N.C. 224, 229, 297 S.E.2d 384, 387 (1982).

Vera and John Phillips testified that defendants made Tameka
eat red peppers and soap. Vera testified that defendants tied John
and Tameka with a dog chain and hung them over a door. She
stated that defendants beat Tameka with a pan, their fists, a lamp
cord, a switch, and a rubber flap. Vera also testified that she saw
defendant Anne Phillips put Tameka’s head in a commode and flush it.

White and Haugabook provided testimony regarding John be-
ing chained to the pole, sexual acts, and the incident involving
the red peppers. The testimony of White and Haugabook was essen-
tially the same as the testimony of Vera and John, therefore it
added credibility to Vera's and John's statements. White's and
Haugabook's testimony was properly admitted as corroborative
evidence. See State v. Higginbottom, 312 N.C. 760, 324 S.E.2d
834 (1985).

Although the trial judge allowed the testimony of White and
Haugabook for corroborative purposes, he also gave limiting in-
structions prohibiting the jury from considering, “for any purpose
as against defendant Sylvester Phillips,” testimony regarding any
incidents that occurred when Sylvester Phillips was not present.
A trial judge may allow evidence which is competent for one defend-
ant, yet incompetent as to a co-defendant, so long as the judge
provides an explicit instruction to the jury that such testimony
should not be considered by the jury in any way in determining
the charges against the co-defendant. See State v. Franklin, 248
N.C. 695, 104 S.E.2d 837 (1958). Since the trial judge gave a limiting
instruction, there was no error, and these assignments of error
are without merit and rejected.

[8] In questions VIII and IX, defendants contend that the trial
court erred in allowing eighteen autopsy photographs of the victim
and photographs of defendants’ home and automobile into evidence.
Defendants contend that the photographs were prejudicial and
irrelevant.

Photographs of homicide victims are admissible at trial, even
if they are “gory, gruesome, horrible, or revolting, so long as they
are used by a witness to illustrate his testimony and so long as
an excessive number of photographs are not used solely to arouse
the passions of the jury.” State v. Murphy, 321 N.C. 738, 741,
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365 S.E.2d 615, 617 (1988); State v. Holden, 321 N.C. 125, 362 S.E.2d
513 (1987). The autopsy photographs of the victim were necessary
to illustrate the testimony of the pathologist, Dr. Smedburg, and
were not excessive or repetitive. Therefore, the photographs were
properly admitted. This assignment of error is without merit.

Photographs depicting crime scenes and automobiles belonging
to defendants are routinely admitted in criminal trials. 1 Brandis
on North Carolina Evidence § 34 (3d ed. 1988). Photographs of
the home depicted the murder scene and the scene of the child
abuse crimes. Photographs of the automobile were used in testimony
describing the vietim being transported to the hospital. Thus, the
photographs depicting defendants’ home and automobile were prop-
erly admitted to portray the scene of the crime.

[9] In question X, defendants contend that the trial court erred
in refusing to allow defendants to make offers of proof for the
record. The first offer of proof concerned an inquiry of witness
Vera Phillips about her knowledge that John Phillips had testified
that he knew District Attorney Michael Easley, Assistant District
Attorney Thomas Hicks, and Chris Blashfield, a psychologist. De-
fendants contend that they should have been allowed to ask Vera
a series of questions not necessarily related to her knowledge of
the charges against the defendants in order to determine whether
she was competent to testify in this case. The second offer of
proof concerned Mark Podolner’s testimony relating to the
psychological state of Tarrie Lehmann, Podolner, a social worker,
would testify that Tarrie’s testimony at trial was inconsistent with
statements previously made by Tarrie although Podolner was not
in the courtroom when Tarrie testified. The third offer of proof
concerned statements made by the children to Detective Steve
Bunn that they had been hung over the doors in their home by
chains and ropes. The defendants attempted to clarify a previous
answer given by Detective Bunn by asking him to specify exactly
what doors in the home were used to allegedly hang the children.
Three of the remaining four offers of proof concerned the defend-
ants’ religious beliefs and their involvement in the church. The
final offer of proof concerned certain subpoenas which had been
delivered to the Plainview School and the Tarheel School requiring
the schools to give Detective Bunn their records regarding the
children.
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While “[o]rdinarily, counsel should be allowed to insert in the
record the answer to a question to which objection has been sus-
tained, . . . where the witness has already answered the question
sufficiently to demonstrate the immateriality of the inquiry, the
judge’s refusal to allow the preservation of the answer will not
be held prejudicial error.” State v. Chapman, 294 N.C. 407, 415,
241 S.E.2d 667, 672 (1978). We have reviewed the seven instances
cited by defendants in which the trial judge refused to permit
offers of proof, as well as the numerous instances cited by the
State in which the trial court permitted defendants to make exten-
sive offers of proof for the record. We find no prejudicial error
and no abuse of discretion on the part of the trial judge.

[10] Defendants contend in their next assignment of error that
the trial court erred in denying their motion to determine the
competency of the child witnesses and their motions for independ-
ent psychiatric evaluations of the children. We first note that there
is no record of the trial judge denying defendants’ motion to deter-
mine the competency of the children. However, just prior to trial,
defendants renewed their motion and the trial judge at that point
conducted a competency hearing for each child witness. The trial
judge conducted the competency hearings and made rulings pur-
suant to N.C.G.S. § 8C-1, Rule 601. Determining the competency
of a witness to testify is a matter which rests in the sound discre-
tion of the trial court. State v. Fearing, 315 N.C. 167, 337 S.E.2d
551 (1985). Defendants made no objection to the court’s rulings
which found each of the three child witnesses competent to testify;
therefore, defendants are precluded from attacking the rulings for
the first time on appeal. N.C.G.S. § 8C-1, Rule 103(a)1) (1988).

[11] There is no statutory authority for a superior court judge
to order a witness to undergo a psychiatric evaluation. See State
v. Fletcher, 322 N.C. 415, 368 S.E.2d 633 (1988); State v. Clontz,
305 N.C. 116, 286 S.E.2d 793 (1982). Also, defendants have not
shown any prejudice from denial of their motions for independent
psychiatric examinations of the children, assuming the court had
such authority. The child witnesses had been given a psychiatric
evaluation by Dr. Lee. Dr. Lee was not a State employee, and
the psychiatric evaluations were not requested by the State of
North Carolina. Dr. Lee's testimony was available to defendants
to bring out at trial the mental retardation and psychiatric prob-
lems of the children. Thus, this assignment of error is without
merit.
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[12] Defendants’ question XII asserts a Brady violation. The United
States Supreme Court, in Brady v. Maryland, 373 U.S. 83, 10
L. Ed. 2d 215 (1963), held that “suppression by the prosecution
of evidence favorable to an accused upon request violates due proc-
ess where the evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecution.”
Defendants contend that the trial court erred by refusing to con-
duct an in camera inspection or to order disclosure of psychological,
medical, and school records. Defendants also contend that the court
erred by refusing to admit testimony regarding psychological evalua-
tions performed on the victim and the child witnesses. Defendants
contend that they were denied access to medical, hospitalization,
school, and social services records that pertained to the three child
witnesses and the victim. Defendants further contend that these
records were needed by them to make an informed decision about
the relevancy of the documents.

A judge is required to order an in camera inspection and
make findings of fact concerning the evidence at issue only if there
is a possibility that such evidence might be material to guilt or
punishment and favorable to the defense. However, if after the
judge examines the evidence he rules against the defendant’s
discovery motion, the judge should order the records sealed for
appellate review. State v. Hardy, 293 N.C. 105, 128, 235 S.E.2d
828, 842 (1977).

Judge Barefoot requested for his review all records in the
possession of the Bladen County Department of Social Services,
the Bladen County Mental Health Department, Cumberland County
Hospital, the Bladen County Board of Education, and Dr. Fred
Lee relating to John and Vera Phillips. On 18 December 1987,
Judge Barefoot entered an order stating that he had received all
of the records and examined them in camera. Judge Barefoot stated
that he found no information favorable to the defendants. Judge
Barefoot concluded that the documents examined were not
discoverable by the defendants and that the information should
be sealed for appellate review. Judge Ferrell, the trial judge, re-
fused to review the records and also refused to reverse Judge
Barefoot’s order since Judge Barefoot had already reviewed the
documents and had not found anything favorable to defendants.
Judge Ferrell had not heard any evidence in the case prior to
making his decision; therefore, his reliance on Judge Barefoot’s
order was proper. We have reviewed the sealed documents, and
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we agree with Judge Barefoot's conclusions that the documents
do not contain information favorable to either defendant and are
not therefore subject to discovery by defendants.

III.

[13] Defendants contend in their next group of assignments of
error that the trial court erred in several instructions given to
the jury. In question XV defendants contend that the trial court
erred by failing to charge the jury on involuntary manslaughter
as to Tameka and misdemeanor child abuse as to John. Misde-
meanor child abuse is the nonaccidental infliction of nonserious
physical injury to a child by a caretaker. State v. Byrd, 309 N.C.
132, 305 S.E.2d 724 (1983). In the instant case, the children suffered
serious physical injuries, and defendants contend that they did
not inflict any of the injuries on the children. Throughout the
trial defendants contended that the other children and not the
defendants inflicted the injuries on the victims. The State proceed-
ed on a theory that defendants intentionally inflicted the injuries.
Therefore, no evidence was presented to support a verdict of misde-
meanor child abuse, and the trial judge was correct in refusing
to instruet on such a charge.

Defendants also contend that an instruction on involuntary
manslaughter was improperly denied. Involuntary manslaughter
is the unintentional killing of a human being without malice prox-
imately caused by either (1) an unlawful act which does not amount
to a felony and is not naturally dangerous to human life, or (2)
a culpably negligent act or omission. State v. Greene, 314 N.C.
649, 336 S.E.2d 87 (1985). The homicide victim, Tameka Lehmann,
died of serious physical injuries. There were fresh hemorrhages
on her head, neck, genital area, and sacrum, as well as numerous
other serious injuries on other parts of her body. The evidence
tended to show that the injuries were intentionally inflicted by
a cooking pan, a board, a rope, a chain, and scissors. Defendants
denied having inflicted the injuries upon Tameka; their evidence
tended to implicate the other children as the perpetrators. Therefore,
there was no evidence to support involuntary manslaughter. The
trial judge did not err in failing to submit involuntary manslaughter
as a possible verdict. “It is well settled that a jury should only
be instructed with regard to a possible verdict if there is evidence
to support it.” State v. Clark, 325 N.C. 677, 684, 386 S.E.2d 191
(1989). Since there was no evidence to support verdicts of either



20 IN THE SUPREME COURT

STATE v. PHILLIPS
[328 N.C. 1 (1991)]

involuntary manslaughter or misdemeanor child abuse, the trial
judge did not err in failing to instruct the jury on these charges.

[14] In defendants’ question XVI, they contend that the trial court
committed reversible error in its instruction to the jury on felony
child abuse. Felony child abuse is the intentional infliction of serious
injuries by a caretaker to a child. State v. Campbell, 316 N.C.
168, 340 S.E.2d 474 (1986). Defendants contend that in the trial
judge’s instruction on felony child abuse he incorrectly defined
serious physical injury to be “such physical injury as causes great
pain and suffering.” The relevant child abuse statute provides:

A parent or any other person providing care to or supervision
of a child less than 16 years of age who intentionally inflicts
any serious physical injury upon or to the child or who inten-
tionally commits an assault upon the child which results in
any serious physical injury to the child is guilty of a Class
H felony.

N.C.G.S. § 14-318.4(a) (1986).

The trial judge defined serious physical injury as injuries that
cause great pain and suffering. Defendants contend that the trial
judge’s definition of serious physical injury was incorrect in light
of State v. Young, 67 N.C. App. 139, 312 S.E.2d 665 (1984). However,
Young was overruled by State v. Campbell, 316 N.C. 168, 340
S.E.2d 474. Young also predates the relevant statute in the present
case and therefore is not applicable. We hold that the trial court’s
instruction on felony child abuse was proper.

[15] In defendants’ next assignment of error, they challenge the
judge’s instruction on murder by torture because a definition of
torture was not given and because the evidence was not sufficient
to support a verdict of murder in the first degree by torture.

Defendants’ complaint is that although the judge instructed
the jury that the State had the burden to prove beyond a reasonable
doubt that defendants intentionally tortured Tameka, the judge
nevertheless did not include a definition of torture. However, after
deliberations had begun, the jury returned to the courtroom and
requested a definition of torture. The judge then instructed that
“torture is defined to be the act or process of inflicting great,
severe or extreme pain by one or more persons upon another.”
He stated that “in this context, torture means something more
than a single act.” Defendants concede that the court’s definition
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of torture was correct; however, they contend that the judge failed
to describe the differences between a first degree torture murder
and an unlawful killing in which the victim suffered great, severe,
or extreme pain. We note, and defendants admit, that the trial
judge charged the jury that, to convict defendants of murder by
torture, the torture must have been 1) intentionally inflicted, 2)
with malice, and 3) a proximate cause of the death of the victim.
Nevertheless, defendants contend that if they are charged with
first degree murder by torture, the jury must be instructed that
defendants committed the torturous acts with premeditation and
deliberation. We disagree. The jury instructions given by the trial
judge parallel the instructions approved in State v. Joknson, 317
N.C. 193, 344 S.E.2d 775 (1986), comport with the North Carolina
Pattern Jury Instructions, and are correct.

North Carolina General Statute § 14-17 separates first degree
murder into four distinct categories, as follows:

1. Murder perpetrated by means of poison, lying in wait, im-
prisonment, starving or torture;

2. Murder perpetrated by any other kind of willful, deliberate
and premeditated killing;

3. Murder committed in the perpetration or attempted perpetra-
tion of certain enumerated felonies;

4. Murder committed in the perpetration or attempted perpetra-
tion of any other felony committed or attempted with the
use of a deadly weapon.

N.C.G.S. § 14-17 (1986 & Cum. Supp. 1990).

Neither premeditation and deliberation nor intent to kill are
elements of murder in the first degree when the homicide is
perpetrated by means of torture. State v. Johnson, 317 N.C. 193,
203, 344 S.E.2d 775, 781. Since premeditation and deliberation are
not elements of the offense as charged, the trial court was not
required to instruet the jury on such elements. We further conclude
that any error that may have been committed by omitting the
definition of torture in the original jury instructions was cured
when the jurors later requested and the judge provided them with
a correct definition of torture.

[16] In defendants’ question XVIII, they contend that the trial
court committed prejudicial error by refusing to instruct on Sylvester
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Phillips’ decision not to testify. At the conclusion of the evidence,
the trial court conducted a jury instruction conference as mandated
by N.C.G.S. § 15A-1231(b). At the conference, defendant Sylvester
Phillips made no written requests for instructions and did not make
a written or oral request for the trial court to instruct the jury
on the effect of the defendant’s decision not to testify. Judge Ferrell
then informed the parties, pursuant to N.C.G.S. § 15A-1231(b), what
portions of the tendered instructions he would give, and also in-
formed them of what offenses he would instruct. He also told counsel
for defendant that his charge would be “right out of the [pattern
jury instruction] book.”

After Judge Ferrell gave his charge and sent the jury out,
counsel for Sylvester Phillips, for the first time, requested pattern
jury instruction 101.30 on his client’s decision not to testify. Since
counsel did not present the request in writing and did not request
it prior to the jury charge, Judge Ferrell declined to call the jury
back for this special instruction. This was not the same sequence
of events as in State v. Ross, 322 N.C. 261, 367 S.E.2d 889 (1988),
filed in May of 1988, three months after the trial of the instant
case. In Ross, defendant’s counsel made a timely request for the
charge, the court agreed to give it, and then, apparently through
inadvertence, omitted to give the charge. This Court found this
to be a violation of the defendant’s constitutional rights which
was prejudicial. In the instant case, counsel for Sylvester Phillips
did not make a timely request for the instruction and Judge Ferrell
made no promise to give the instruction. This distinguishes the
instant case from our decision in Ross. Nor is defendant entitled
to relief under the United States Supreme Court’s decision in Carter
v. Kentucky, 450 U.S. 288, 67 L. Ed. 2d 241 (1981) (upon timely
request, a state trial court must give an instruction that a defend-
ant’s failure to testify should not prejudice him).

We also reject defendants’ contentions in argument XIX that
the trial judge erred in failing to give special instructions not
requested by defendants until after the court had charged the
jury and the jury had been sent to the jury room. See State v.
Martin, 322 N.C. 229, 367 S.E.2d 618 (1988) (defendant waived right
to object by failing to submit request for instruection in writing
at or before the jury conference).

[17] In defendants’ question XX, they contend that the trial court
erred by indicating on the verdict sheet that defendants could



IN THE SUPREME COURT 23

STATE v. PHILLIPS
[328 N.C. 1 (1991)]

be found guilty of first degree murder based upon the theories
of either premeditation and deliberation or torture or both. Defend-
ants contend that there was no justification for submitting the
alternate theories of conviction of first degree murder to the jury
and that submitting the issues in this manner caused the jurors
to be confused. We find no evidence that the jurors were confused
or prejudiced by the choices listed on the verdict sheet. The jury
found both defendants guilty of murder in the first degree by
torture and made no finding as to murder in the first degree based
on premeditation and deliberation. Had the jury recommended a
sentence of death, a finding of the existence of premeditation and
deliberation could have been relevant to this Court’s proportional-
ity review of the sentence. See State v. Huffstetler, 312 N.C. 92,
322 S.E.2d 110 (1984). We find no merit in this assignment of error.

Iv.

[18] In defendants’ questions XXI through XXVI they contend
that the evidence was insufficient to withstand their motion to
dismiss, that the court erred by refusing to enter a judgment
notwithstanding the verdict or to set aside the verdict, and that
the court erred by refusing to grant a mistrial or in the alternative
a new trial. We conclude that the evidence was sufficient to submit
the charges of first degree murder and felony child abuse to the
jury and to sustain the jury verdicts, and that there was no error
or abuse of discretion in denying defendants’ requests submitted
in questions XXI through XXVL

For the reasons stated herein, we conclude that defendants
received a fair trial, free from prejudicial error.

No error.
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WAYNE COUNTY CITIZENS ASSOCIATION FOR BETTER TAX CONTROL:
ROBERT OUTLAW, INDIVIDUALLY, AND AS CHAIRMAN OF THE WAYNE COUNTY
CITIZENS ASSOCIATION FOR BETTER Tax ConTrROL; JOE DAUGHTERY, -
DIVIDUALLY, AND AS SECRETARY-TREASURER OF THE WAYNE COUNTY CITIZENS
AssocCIATION FOR BETTER Tax ConTroL; ED ALLEN, JIM BARNWELL,
GARLAND JOYNER, an0D THOMAS WOOTEN, ALL INDIVIDUALLY, AND AS
MEMBERS OF THE BOARD OF DIRECTORS OF THE WAYNE COUNTY CITIZENS ASSOCIA-
TION FOR BETTER TaXx CONTROL v. WAYNE COUNTY BOARD OF COMMIS-
SIONERS, ATLAS PRICE, JOHN WOOTEN, BETSY JOHNSON, TOMMY
JARRETT, J. NELSON KORNEGAY, HOWARD BUDDY SHAW, aND
JERRY BRASWELIL, ALL AS MEMBERS OF THE WAYNE COUNTY BOARD OF
COMMISSIONERS

No. 252PA90
(Filed 10 January 1991)

1. Counties § 6.2 (NCI3d); Municipal Corporations § 38 (NCI3d) —
local governments—financing improvements—installment
contracts — security interest— constitutionality of statute

The statute authorizing local governments to finance the
construction of improvements on real property by installment
contracts that create a security interest in the improvements
and real property without a vote of the people, N.C.G.S.
§ 160A-20, does not violate Art. V, §§ 4(2), 4(5) and 7(2) of
the N.C. Constitution since the statute clearly bars the pledg-
ing of the taxing power to secure monies due under a contract
covered by the statute. The possibility that appropriations
which might include income from tax revenues will be used
to repay the indebtedness under the contract is not a constitu-
tionally significant factor.

Am Jur 2d, Municipal Corporations, Counties, and Other
Political Subdivisions §§ 100, 494.

2. Counties § 6.2 (NCI3d); Municipal Corporations § 38 (NCI3d)—
local governments — improvements to realty —installment pur-
chase contracts —compliance with statute

N.C.G.S. § 160A-20 implicitly authorized the use of county
revenues to make payments under an installment purchase
contract. Furthermore, a county board of commissioners com-
plied with the provisions of § 160A-20 in entering an install-
ment purchase contract for court, administrative and jail
buildings where the contract granted a security interest in
the real property on which the buildings were located; the
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county’s installment payments are to be made from appropria-
tions in the sole discretion of the county for any fiscal year
in which the contract is in effect; the contract and other
documents provide that the taxing power of the county is
not pledged directly or indirectly to secure any monies due;
the lender’s sole remedy for failure of the county to make
the required payments is to repossess the real property; the
contract provides that no deficiency judgment may be rendered
against the county; and the Local Government Commission
made the required findings and gave its required approval
of the contract.

Am Jur 2d, Municipal Corporations, Counties, and Other
Political Subdivisions §§ 100, 494.

ON discretionary review prior to determination by the Court
of Appeals pursuant to N.C.G.S. § TA-31 and Rule 15 of the North
Carolina Rules of Appellate Procedure, upon the joint petition of
the parties, of orders of Butterfield, J., signed on 4 April 1990
and 6 April 1990, respectively, at the 26 March 1990 regular term
of Superior Court, WAYNE County. Heard in the Supreme Court
14 November 1990.

Braswell & Taylor, Attorneys, by Roland C. Braswell, for
plaintiff-appellants.

Baddour, Parker & Hine, P.A., by E.B. Borden Parker, and
Parker, Poe, Adams & Bernstein, by Charles C. Meeker, Blair
Levin, and Heman R. Clark, for defendant-appellees.

Lacy H. Thornburg, Attorney General, by Douglas A. Johnston,
Assistant Attorney Gemeral, amicus curiae.

Hunton & Williams, by William H. McBride; N.C. Association
of County Commissioners, by James B. Blackburn III, General
Counsel; and N.C. League of Municipalities, by S. Ellis Hankins,
General Counsel, for North Carolina Association of County Com-
missioners and North Carolina League of Municipalities, amici
curiae.

MEYER, Justice.

Plaintiffs in this action are an unincorporated group known
as Wayne County Citizens Association for Better Tax Control
(hereinafter “Tax Association”) and individuals who are citizens,
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residents, and taxpayers of Wayne County acting individually and
as officers and members of the Board of Directors of the Tax
Association. By a complaint filed 26 January 1990, plaintiffs chal-
lenged the constitutionality of N.C.G.S. § 160A-20, which authorizes
a local government unit to enter into a contract granting a security
interest in real property subject to improvement. The relief sought
by the plaintiffs was that N.C.G.S. § 160A-20 be declared unconstitu-
tional as being in violation of article V, section 4 and section 7(2)
of the North Carolina Constitution and, further, a declaration that
defendants did not comply with the provisions of that statute in
carrying out the transaction complained of. The defendant Board
of Commissioners and its members filed an answer denying the
material allegations of the complaint and subsequently filed motions
for summary judgment and to dismiss the action.

The matter was heard before Butterfield, J., at the 26 March
1990 term of Superior Court on defendants’ motion for summary
judgment. By order entered 29 March 1990 and signed 4 April
1990, the trial judge, after ruling that there was no genuine issue
as to any material fact and that the court would rule as a matter
of law on all issues pending therein, (1) ordered, with the consent
of all parties, that the Attorney General of North Carolina, who
had filed a brief, be allowed to appear as a friend of the court;
(2) held that the individual plaintiffs and the Tax Association have
standing to bring the action and are proper parties; (3) held that
the County of Wayne and the other defendants had complied with
the provisions of N.C.G.S. § 160A-20 and that defendants’ actions
in the matter as they relate to that statute were lawful; (4) reserved
ruling on the constitutionality of N.C.G.S. § 160A-20 and ruled
that he would henceforth treat the action as an action for declaratory
judgment; and (5) allowed the parties until 4 April 1990 to submit
additional briefs.

On 6 April 1990, the trial judge, based upon the record in
the case (including a stipulation of the parties), briefs submitted
to the court, and oral argument, found as a fact and concluded
as a matter of law that N.C.G.S. § 160A-20 was constitutional in
every respect, taxed the costs of the action to the plaintiffs, and
dismissed the action. Plaintiffs appealed from both orders, and
we allowed the parties’ joint petition and the Attorney General's
supplemental petition to bypass the Court of Appeals on 26 July
1990.
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Plaintiffs assign as error that the trial judge erred (1) in his
ruling that N.C.G.S. § 160A-20 is constitutional in all respects;
(2} in his ruling that defendants had complied with the provisions
of N.C.G.S. § 160A-20; and (3) therefore, erred in dismissing the
plaintiffs’ action. We conclude that the trial judge did not err,
and we therefore affirm his orders.

In 1989, the Board of Commissioners of Wayne County deter-
mined that the County needed to build additional county court,
administrative, and jail facilities. These facilities consist of a new
four-story court and administrative building with 96,590 square
feet (including five new courtrooms and offices for the clerk of
court, the district attorney, and the register of deeds) and a new
five-story jail with 44,000 square feet. After public notice and hear-
ing, the Board of Commissioners approved negotiation of a $7,500,000
instaliment purchase contract (hereinafter “the contract™) with First
Union Securities, Inc. Upon application by Wayne County, the Local
Government Commission of North Carolina approved the contract.
The contract was not submitted to a vote of the people of Wayne
County for their approval.

As part of the contract, First Union Securities was granted
a security interest on the real property on which the court, ad-
ministrative, and jail buildings were located. Wayne County’s in-
staliment payments are to be made from appropriations in the
sole discretion of Wayne County for any fiscal year in which the
contract is in effect. The contract and other documents associated
with this transaction expressly provide that (1) the taxing power
of Wayne County is not pledged directly or indirectly to secure
any monies due; (2) to the extent that Wayne County does not
make any payment beyond that appropriated by the County for
any fiscal year in which the contract is in effect, First Union
Securities’ sole remedy is to repossess the real property; and (3)
no deficiency judgment may be rendered against the County.

Specifically, article XV of the contract, in pertinent part, pro-
vides the following as to the “LIMITED OBLIGATION OF THE COUNTY™:

NO PROVISION OF THIS CONTRACT SHALL BE CONSTRUED OR
INTERPRETED AS CREATING A PLEDGE OF THE FAITH AND CREDIT
OF THE COUNTY WITHIN THE MEANING OF ANY CONSTITUTIONAL
DEBT LIMITATION. NO PROVISION OF THIS CONTRACT SHALL BE
CONSTRUED OR INTERPRETED AS CREATING A DELEGATION OF
GOVERNMENTAL POWERS NOR AS A DONATION BY OR A LENDING
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OF THE CREDIT OF THE COUNTY WITHIN THE MEANING OF THE
CONSTITUTION OF THE STATE. THIS CONTRACT SHALL NOT DIRECT-
LY OR INDIRECTLY OR CONTINGENTLY OBLIGATE THE COUNTY TO
MAKE ANY PAYMENTS BEYOND THOSE APPROPRIATED IN THE SOLE
DISCRETION OF THE COUNTY FOR ANY FISCAL YEAR IN WHICH
THE CONTRACT IS IN EFFECT; PROVIDED, HOWEVER, ANY FAILURE
OR REFUSAL BY THE COUNTY TO APPROPRIATE FUNDS, WHICH
RESULTS IN THE FAILURE BY THE COUNTY TO MAKE ANY PAY-
MENT COMING DUE HEREUNDER WILL IN NO WAY OBVIATE THE
OCCURRENCE OF THE EVENT OF DEFAULT RESULTING FROM SUCH
NONPAYMENT. NO DEFICIENCY JUDGMENT MAY BE RENDERED
AGAINST THE COUNTY IN ANY ACTION FOR BREACH OF A CON-
TRACTUAL OBLIGATION UNDER THIS CONTRACT AND THE TAXING
POWER OF THE COUNTY IS NOT AND MAY NOT BE PLEDGED DIRECT-
LY OR INDIRECTLY OR CONTINGENTLY TO SECURE ANY MONEYS
DUE UNDER THIS CONTRACT.

Plaintiff-appellants argue that under the installment purchase
contract between First Union Securities and Wayne County, the
Board could be forced to appropriate money in future years to
make payments under the contract. We do not agree. The plain
language of the document does not provide such power, and our
decision is based upon our conclusion that such power does not
exist.

Article XV of the contract provides in part:

THIS CONTRACT SHALL NOT DIRECTLY OR INDIRECTLY OR CON-
TINGENTLY OBLIGATE THE COUNTY TO MAKE ANY PAYMENTS
BEYOND THOSE APPROPRIATED IN THE SOLE DISCRETION OF THE
COUNTY FOR ANY FISCAL YEAR IN WHICH THE CONTRACT IS IN
EFFECT; PROVIDED, HOWEVER, ANY FAILURE OR REFUSAL BY THE
COUNTY TO APPROPRIATE FUNDS, WHICH RESULTS IN THE FAILURE
BY THE COUNTY TO MAKE ANY PAYMENT COMING DUE HEREUNDER
WILL IN NO WAY OBVIATE THE OCCURRENCE OF THE EVENT OF
DEFAULT RESULTING FROM SUCH NONPAYMENT.

This language makes clear that the annual events of appropriation
are subject to the sole discretion of the Board. Under the plain
language of the contract, the Board cannot be forced to appropriate
amounts for payment of the contract in any year. Article XV also
provides that, to the extent that there may be any conflict between
this article and any other provision in the contract, article XV
takes priority.
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[1] We first address plaintiffs’ contention that N.C.G.S. § 160A-20
is unconstitutional. In determining the constitutionality of N.C.G.S.
§ 160A-20, we begin with several well-settled principles. The first
is that a statute enacted by the General Assembly is presumed
to be constitutional.

The presumption is in favor of the constitutionality of an act.
All doubts must be resolved in favor of the Act. The Constitu-
tion is a restriction of powers and those powers not surrendered
are reserved to the people to be exercised through their
representatives in the General Assembly; therefore, so long
as an act is not forbidden, the wisdom and expediency of the
enactment is a legislative, not a judicial, decision.

In re Housing Bonds, 307 N.C. 52, 57, 296 S.E.2d 281, 284 (1982)
(citations omitted) (issuance of bonds to finance housing for persons
of moderate income held constitutional). A statute will not be declared
unconstitutional unless this conclusion is so clear that no reasonable
doubt can arise, or the statute cannot be upheld on any reasonable
ground. Poor Richard’s, Inc. v. Stone, 322 N.C. 61, 63, 366 S.E.2d
697, 698 (1988} (it is well settled that an act passed by the legislature
is presumed to be constitutional); Ramsey v. Veterans Commission,
261 N.C. 645, 647, 135 S.E.2d 659, 661 (1964) (a statute is presump-
tively valid and will not be declared void if it can be upheld on
any reasonable ground). Where a statute is susceptible of two inter-
pretations, one of which is constitutional and the other not, the
courts will adopt the former and reject the latter. Rhodes wv.
Asheville, 230 N.C. 759, 53 S.E.2d 313 (1949) (statute construed
so as to be within legislative authority of General Assembly).

The plaintiffs contend that N.C.G.S. § 160A-20 is invalid because
it contravenes article V, section 4 of the Constitution of North
Carolina. That section of our Constitution authorizes the General
Assembly to regulate local government finance. The authority of
the General Assembly in that regard is limited by subsection (2)
of the same article, which provides:

Authorized purposes; two-thirds limitation. The General
Assembly shall have no power to authorize any county, city
or town, special district, or other unit of local government
to contract debts secured by a pledge of its faith and credit
unless approved by a majority of qualified voters of the unit
who vote thereon . . .
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N.C. Const. art. V, § 4(2) (emphasis added). Definitions for the
terms used in that subsection are provided in subsection (5):

Definitions. A debt is incurred within the meaning of this
Section when a county, city or town, special district, or other
unit, authority, or agency of local government borrows money.
A pledge of faith and credit within the meaning of this Section
is a pledge of the taxing power.

N.C. Const. art. V, § 4(5). Section 4 does not prohibit local govern-
ments from financing capital projects without a vote of the people
so long as the financing is not by borrowing money, the debt for
which is secured by a pledge of the taxing power.

Article V, section 7(2) provides: “No money shall be drawn
from the treasury of any county, city or town, or other unit of
local government except by authority of law.”

N.C.G.S. § 160A-20 provides in pertinent part:

(b) Cities, counties, and water and sewer authorities created
under Article 1 of Chapter 162A of the General Statutes may
finance the construction or repair of fixtures or improvements
on real property by contracts that create in the fixtures or
improvements, or in all or some portion of the property on
which the fixtures or improvements are located, or in both,
a security interest to secure repayment of moneys advanced
or made available for such construction or repair.

(e) A contract entered into under this section is subject
to approval by the Local Government Commission under Ar-
ticle 8 of Chapter 159 of the General Statutes if it:

(1) Meets the standards set out in G.S. 159-148(a)1),
159-148(a)(2), and 159-148(a)(3), or involves the construc-
tion or repair of fixtures or improvements on real prop-
erty; and

(2) Is not exempted from the provisions of that Article
by one of the exceptions contained in G.S. 159-148(b).

(f) No deficiency judgment may be rendered against any
city, county, or water and sewer authority created under Arti-
cle 1 of Chapter 162A of the General Statutes in any action
for breach of a contractual obligation authorized by this sec-
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tion, and the taxing power of a city or county is mot and
may not be pledged directly or indirectly to secure any moneys
due under a contract authorized by this section.

N.C.G.S. § 160A-20(b), (e), (f) (Cum. Supp. 1990) (emphasis added).

The statute could hardly be clearer in barring the pledging
of the taxing power to secure moneys due under a contract covered
by the statute. It, likewise, clearly authorizes the method of finane-
ing employed here and, by implication, the payment of the debt
incurred. By its unmistakable terms, N.C.G.S. § 160A-20 respects
the constitutional prohibitions of article V, sections 4 and T7; in
addition, no deficiency judgment can be rendered against the local
government. Plaintiffs contend that defendants, by the ruse of the
contract, were attempting to do indirectly that which they could
not. do directly, that is, incur a contract debt wherein, as security,
defendants pledged not only the property in question, but the faith
and credit of the County, because defendants are going to pay
the contract debt and interest with moneys raised through taxation.
We disagree.

Plaintiffs argue that N.C.G.S. § 160A-20 is unconstitutional
because the statute allows the County to enter into an agreement
pursuant to which the County may expend tax revenues in future
years without a vote of the people. We find no merit in this argu-
ment. What is being pledged as security is the constitutionally
significant factor. Unlike general obligation bonds, wherein the taxing
power of the governmental unit is pledged, in installment purchase
contracts, only the property improved is pledged. The possibility
that appropriations which might include income from tax revenues
will be used to repay the indebtedness under the contract is not
a constitutionally significant factor.

Courts in a number of other jurisdictions have upheld as con-
stitutional installment purchase contracts by units of government
such as the one here. See Searcy County v. Horton, 270 Ark.
22, 603 S.W.2d 437 (1980); Glennon Heights, Inc. v. Central Banrk
& Trust, 658 P.2d 872 (Colo. 1983); State v. Johnson County Jail
Bldg. Corp., 437 N.E.2d 477 (Ind. Ct. App. 1982); Edgerly v. Honeywell
Info. Syss., Inc., 377 A.2d 104 (Me. 1977); Cox v. Jackson Mun.
Separate School Dist., 503 So. 2d 265 (Miss. 1987); St. Charles
City-County Libr. Dist. v. St. Charles Libr. Bldg. Corp., 627 S.W.2d
64 (Mo. Ct. App. 1981); Ruge v. State, 201 Neb. 391, 267 N.W.2d
748 (1978); Enourato v. N.J. Building Auth., 182 N.J. Super. 58,
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440 A.2d 42 (1981), aff'd, 90 N.J. 396, 448 A.2d 449 (1982); Burns
v. Egan, 129 Mise. 2d 130, 492 N.Y.S.2d 666 (N.Y. Sup. Ct. 1985),
aff'd, 117 A.D.2d 38, 501 N.Y.S.2d 742 (3d Dept. 1986); U.C. Leasing,
Inc. v. State ex rel. State Bd. of Pub. Affairs, 737 P.2d 1191 (Okla.
1987); McFarland v. Barron, 83 S.D. 639, 164 N.W.2d 607 (1969);
Texas Pub. Bldg. Auth. v. Mattox, 686 S.W.2d 924 (Tex. 1985);
Municipal Bldg. Auth. of Iron County v. Lowder, 711 P.2d 273
(Utah 1985); Baliles v. Mazur, 224 Va. 462, 297 S.E.2d 695 (1982);
State ex rel. W. Va. Resource Recovery v. Gil, 323 S.E.2d 590
(W. Va. 1984); State ex rel. Thomson ». Giessel, 271 Wis. 15, 72
N.W.2d 577 (1955). For the most recent cases, see State v. School
Bd. of Sarasota County, 561 So. 2d 549 (Fla. 1990), Barkley v.
City of Rome, 269 Ga. 355, 381 S.E.2d 34 (1989), and Haugland
v. City of Bismarck, 429 N.W.2d 449 (N.D. 1988).

In Caddell v. Lexington County School Dist. No. 1, 296 S.C.
397, 399, 373 S.E.2d 598, 599 (1988), the South Carolina Supreme
Court rejected arguments such as those raised by the plaintiffs
here and held that lease purchase agreements for construction and
renovation of public school buildings were not “debt” under the
South Carolina Constitution. The definition of “debt” in the South
Carolina Constitution was: “any indebtedness of the school district
which shall be secured in whole or in part by a pledge of its
full faith, credit and taxing power.” S.C. Const. art. X, § 15. In
applying that definition, the South Carolina court noted that

general obligation debt embraces neither yearly expenses
payable from current revenues nor contingent liabilities of the
governmental entity. This is so because the governmental en-
tity is not obligated to impose property taxes for their payment.

Caddell, 296 S.C. at 400, 373 S.E.2d at 599 (footnotes omitted).
The South Carolina Supreme Court held that because payment
of taxes beyond the annual obligation could not be compelled, the
obligation was not unconstitutional debt.

It also addressed the plaintiffs’ contention that the agreement
was a subterfuge to enable the district to construct needed facilities
without contravening constitutional debt limitations. The court, in
rejecting this argument, stated:

The identical argument was rejected by the Supreme Court
of Colorado, which upheld the financing of a city hall through
a lease/purchase agreement containing a non-appropriation
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clause. The following statement from that decision is pertinent
here:

The premise of the plaintiffs’ argument that the plan for
financing and construction of a city hall is a fraud or
works an injustice upon the city’s taxpayers is that it
is a device to accomplish, by change of form with no change
of substance, the same result which has been rejected
by the voters. This premise is faulty. It ¢s not the construc-
tion of a city hall for which voter approval is required
under Colo. Const. Art. XI, § 6. Rather, it is the creation
of a general obligation debt of the city which requires
the assent of the voters. The plan submitted to and re-
jected by the voters would have created such a general
obligation debt. The plan now proposed does not. This
difference is constitutionally significant.

Id. at 401-02, 373 S.E.2d at 600 (quoting Gude v. City of Lakewood,
636 P.2d 691, 697 (Colo. 1981)).

[2] We find plaintiffs’ argument on their second assignment of
error, that is, that defendants did not comply with the provisions
of N.C.G.S. § 160A-20, also to be without merit. Essentially, they
argue that there is no authority of law which authorizes the taking
of tax revenues to pay a contract debt. Quite clearly, N.C.G.S.
§ 160A-20, which expressly authorizes such contracts, implicitly
authorizes the use of county revenues to make payments under
the contract.

Although unnecessary to a decision of this case, in connection
with plaintiffs’ contention that defendants did not comply with
the provisions of the statute, we find it significant that N.C.G.S.
§ 160A-20(e) requires the approval of the North Carolina Local
Government Commission (hereinafter the “L.GC”) for such contracts
if, as here, they involve the construction or repair of fixtures or
improvements on real property.

The LGC is a statutorily established state agency, with the
responsibility for overseeing local government finance. Its respon-
sibilities include approving all issuances of debt secured by pledges
of the faith and credit (N.C.G.S. ch. 159, art. 4), revenue bond
indebtedness and issuances (N.C.G.S. ch. 159, art. 5), and certain
financing agreements (N.C.G.S. ch. 159, art. 8), as well as annual
approval over the budget and accounting practices of local govern-



34 IN THE SUPREME COURT

WAYNE COUNTY CITIZENS ASSN. v. WAYNE COUNTY BD. OF COMRS.
[328 N.C. 24 (1991)]

ments. Due largely to the effective and extensive review of local
financing by the LGC, North Carolina has not experienced any
local government indebtedness defaults in over fifty years and
currently has the highest number of the highest rated local govern-
ment units of any state in the nation.

N.C.G.S. § 160A-20 specifically requires that such contracts
be generally subject to LGC approval under article 8 of chapter
159. N.C.G.S. § 160A-20(e) (Cum. Supp. 1990). The statute which
provides the usual conditions for requiring approval is N.C.G.S.
§ 159-148, not N.C.G.S. § 160A-20, and includes four criteria, all
of which must be met to acquire LGC approval. The fourth criteria
of N.C.G.S. § 159-148 is that the contract obligate the local govern-
ment “expressly or by implication, to exercise its power to levy
taxes either to make payments falling due under the contract,
or to pay any judgment entered against the unit as a result of
the unit’s breach of the contract.” N.C.G.S. § 159-148(a)}4) (Cum.
Supp. 1990) (emphasis added). The significance of this is that the
legislature, in amending N.C.G.S. § 160A-20, understood that con-
tracts entered into under that statute would not obligate the unit
expressly or by implication to exercise its power to levy taxes;
therefore, a specific and different statutory provision was required
to ensure that LGC approval be obtained in transactions such as
the contract in question. Otherwise, there would be no need for
the specific provision of N.C.G.S. § 160A-20(e).

The legislature has given the LGC rigorous standards for the
approval of such contracts. N.C.G.S. § 159-151(a) mandates that
in determining whether a proposed contract shall be approved,
the LGC may consider:

(1) Whether the undertaking is necessary or expedient.

(2) The nature and amount of the outstanding debt of the
contracting unit.

(3) The unit’s debt management procedures and policies.
(4) The unit's tax and special assessments collection record.

(6) The unit's compliance with the Local Government Budget
and Fiscal Control Act.

(6) Whether the unit is in default in any of its debt service
obligations.
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(7) The unit’s present tax rates, and the increase in tax rate,
if any, necessary to raise the sums to fall due under the
proposed contract.

{8) The unit's appraised and assessed value of property sub-
ject to taxation.

(9) The ability of the unit to sustain the additional taxes
necessary to perform the contract.

(10) If the proposed contract is for utility or public service
enterprise, the probable net revenues of the undertaking
to be financed and the extent to which the revenues of
the utility or enterprise, after addition of the revenues
of the undertaking to be financed, will be sufficient to
meet the sums to fall due under the proposed contract.

(11) Whether the undertaking could be financed by a bond
issue, and the reasons and justifications offered by the
contracting unit for choosing this method of financing rather
than a bond issue.

N.C.G.S. § 159-151(a) (1987). N.C.G.S. § 159-151(a) also gives the
L.GC authority to inquire into and give consideration to any other
matters that it may believe will have a bearing on whether the
contract is to be approved.

N.C.G.S. § 159-151(b) further requires the LGC to make the
following findings before it can approve any contract:

(1) That the proposed contract is necessary or expedient.

(2) That the contract, under the circumstances, is preferable
to a bond issue for the same purpose.

(3) That the sums to fall due under the contract are adequate
and not excessive for its proposed purpose.

(4) That the unit’s debt management procedures and policies
are good, or that reasonable assurances have been given
that its debt will henceforth be managed in strict com-
pliance with law.

(5) That the increase in taxes, if any, necessary to meet the
sums to fall due under the contract will not be excessive.

(6) That the unit is not in default in any of its debt service
obligations.
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The Commission need not find all of these facts and conclusions
if it concludes that (i) the proposed project is necessary and
expedient, (ii) the proposed undertaking cannot be economically
financed by a bond issue and (iii) the contract will not require
an excessive increase in taxes.

N.C.G.S. § 159-151(b) (1987).

It should be noted that, in this case, Wayne County went
through all the required procedures, and the LGC made the re-
quired findings and gave the required approval. Plaintiffs have
not raised any issues related to the proceedings of the LGC's find-
ings or approval. We find it significant indeed that, while our
legislature clearly understood that transactions under N.C.G.S.
§ 160A-20 would not be subject to a vote of the people, it did
subject such contracts to the rigorous scrutiny of the LGC and
required its approval of such transactions.

In plaintiffs’ argument on their third assignment of error, that
is, that the trial judge erred in dismissing their complaint, the
plaintiffs concede that if this Court concludes, as it has, that N.C.G.S.
§ 160A-20 does not violate article V, section 4 of our state Constitu-
tion, this assignment should be overruled.

In summary, we hold that N.C.G.S. § 160A-20 is constitutional,
that the defendants fully complied with the provisions of that statute,
and that the particular transaction represented by the contract
is within the constitutional limitations and the statutory requirements
of N.C.G.S. § 160A-20. The orders of Butterfield, J., signed 4 April
1990 and 6 April 1990, respectively, are hereby affirmed in all
respects.

Affirmed.
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STATE OF NORTH CAROLINA, Ex REL. UTILITIES COMMISSION anD PENN-
SYLVANIA AND SOUTHERN GAS COMPANY (NORTH CAROLINA GAS
SERVICE DIVISION) v. CAROLINA UTILITY CUSTOMERS ASSOCIATION,
INC.

No. 338A88
(Filed 10 January 1991)

1. Gas § 1.1 (NCI3d)— natural gas customers—different rates
of return for customer classes not discriminatory
Findings of fact by the Utilities Commission supported
its conclusion that different rates of return adopted for the
various classes of customers of a natural gas company do not
unreasonably discriminate against industrial customers in viola-
tion of N.C.G.S. § 62-140(a).

Am Jur 2d, Public Utilities §§ 110, 117,

2. Gas § 1.1 (NCI3d)— natural gas—transportation rates not
unreasonable or discriminatery
A full profit margin transportation rate schedule which
permits a natural gas company to earn the same profit margin
for transporting customer owned gas as it would have earned
had it sold the gas under its rate schedules is not unjust
and unreasonable in violation of N.C.G.S. §§ 62-130(a) and
62-131(a) or unreasonably diseriminatory in violation of N.C.G.S.
§ 62-140.

Am Jur 2d, Public Utilities §§ 110, 117.

3. Gas § 1 (NCI3d) — natural gas—separate industrial rate based
on No. 6 fuel oil not required
The Utilities Commission did not act arbitrarily and
capriciously in violation of N.C.G.S. § 62-94(b)6) in failing to
require a natural gas company to establish an additional in-
dustrial rate schedule based on the cost of No. 6 fuel oil where,
at the time of the hearing, the company had no customers
with the capacity to burn No. 6 fuel oil but had one customer
in the process of converting its alternate fuel capacity to No.
6 fuel oil, and the company had the ability to make special
sales at negotiated prices with any customer who might con-
vert its alternate fuel capacity to No. 6 fuel oil.

Am Jur 2d, Public Utilities §§ 110, 117.
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APPEAL by Carolina Utility Customers Association, Inc. pur-
suant to N.C.G.S. § 62-90 and N.C.G.S. § TA-29(b) from the North
Carolina Utilities Commission’s Final Order Overruling Exceptions
And Affirming Recommended Order entered on 12 January 1988
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Court 13 December 1988.

Robert P. Gruber, Executive Director; Antoinette Wike, Chief
Counsel, by David T. Drooz, Staff Attorney, for Public Staff—
North Carolina Utilities Commission, appellee.

Brooks, Pierce, McLendon, Humphrey & Leonard, by James
T. Williams, Jr. and R. Marshall Merriman, Jr., for Pennsylvania
and Southern Gas Company— North Carolina Gas Service Division,
appellee.

Jerry B. Fruitt for Carolina Utility Customers Association,
Inc., appellant.

EXUM, Chief Justice.

This is a general rate case which began when Pennsylvania
and Southern Gas Company (North Carolina Gas Service Division)
(“the Company”) filed application with the North Carolina Utilities
Commission (“Commission”) on 5 May 1987 seeking authority to
increase its rates for gas utility service in its service area in North
Carolina so as to produce additional annual revenues of $350,000.
The application was later amended to reduce the revenue increase
to $244,358. The Public Staff responded to the application by stating
that the Company’s amended application complied with all ad-
justments proposed by the Public Staff and that the Public Staff
had no objection to the increase requested in the amended applica-
tion. The Company then filed Rate Schedule T (Docket No. G-3,
Sub 145), a gas transportation rate schedule, which was consolidated
for hearing and determination with its general rate case application
(Docket No. G-3, Sub 141). Carolina Utility Customers Association,
Inc. (“*CUCA") moved and was allowed to intervene. After a hearing
in Reidsville on 13 October 1987 before Hearing Examiner Bliss
Kite, the Commission issued a Recommended Order allowing the
Company the increase sought in its amended application. After
oral argument the Commission, on 12 January 1988, adopted the
Recommended Order as its Final Order. CUCA appealed.
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CUCA has contended throughout this proceeding that the Com-
pany’s proposed rates are excessive, unjust and unreasonable because
(1) the differences in rates of return among the Company’s various
classes of customers are unreasonably discriminatory in violation
of N.C.G.S. § 62-140(a)’; (2) Rate Schedule T is unreasonably
discriminatory in violation of N.C.G.S. § 62-140(a) and unjust and
unreasonable in violation of N.C.G.S. § 62-130(a) and N.C.G.S.
§ 62-131(a)% and (3) the Company should be required to develop
for customers that can use alternatively No. 6 fuel oil a new rate
schedule based on the cost of No. 6 fuel oil. The Commission,
both in its Recommended Order filed after hearing and its Final
Order entered after oral argument, rejected all of CUCA’s conten-
tions. We likewise reject them here.

L.

The evidence before the Commission was largely uncontradicted.
It consisted of testimony and exhibits offered by the Company
and the Public Staff and testimony of certain officers and agents
of various customers which are members of CUCA and which are
served by the Company. It tended to show as follows:

The Company, through its North Carolina Gas Service Divi-
sion, was a duly franchised public utility authorized to provide
natural gas utility service in and around Reidsville, North Carolina,
to residential, commercial and industrial customers. The Company
also sought to provide transportation service for customer-owned
gas, i.e., gas purchased by customers directly from suppliers other
than the Company but transported by the Company through its
distribution system to certain commercial and industrial customers.
All of the Company’s natural gas supply, including customer-owned
gas, came from Transcontinental Gas Pipeline Corporation
(“Transco”). The Company has separate retail rate schedules for
its various customers. The schedules at issue in this proceeding

1. This statute provides that:

No public utility shall, as to rates or services, make or grant any unreasonable
preference or advantage to any person or subject any person to any
unreasonable prejudice or disadvantage. No public utility shall establish
or maintain any unreasonable difference as to rates or services either as
between localities or as between classes of service.

2. These latter statutes require, respectively, that the Commission establish
rates which are “just and reasonable” and that any rate demanded or received
by any public utility shall be “just and reasonable.”
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are: Rate Schedule 101--Residential & Multiple Dwelling Service;
Rate Schedule 102 — Commercial & School Service; Rate Schedule
201 — Industrial Service (available to industrial consumers that use
less than 50 dekatherms per day and have no alternative fuel capabil-
ity); Rate Schedule 205— Industrial Service (available to industrial
consumers that use between 50 and 300 dekatherms per day and
have no alternative fuel capability); Rate Schedule 206 — Industrial
Service (available to industrial consumers that use between 300
and 3000 dekatherms per day); Rate Schedule 208 — Industrial Serv-
ice (available to industrial customers not covered by any other
rate schedule); Rate Schedule 600 —Boiler Fuel Service; and Rate
Schedule “T”—Transportation Service.?

The Company’s reasonable original cost rate base was $4,574,930
and its annual operating revenues under its current rates were
$9,766,720. Annual revenues under the new rates approved by the
Commission would be $10,011,078. The Company should be allowed
a rate of return on its original cost rate base of 10.23 percent.
Permitting the Company to increase its annual level of gross revenues
by $244,358 would permit the Company to earn a 10.23 percent
overall rate of return on its rate base.

The Company's customer mix on the basis of annual sales
was 56 percent industrial, 28 percent residential, 15 percent com-
mercial, and 1 percent agricultural. Under the rate structure pro-
posed by the Company and approved by the Commission, the price
of gas would be increased 12.8 percent for the Company’s residen-
tial customers and 3.3 percent for the Company’s commercial
customers. The price of gas for all of the Company’s industrial
customers, which are represented by CUCA, would be decreased.
The decreases would range from 2.0 percent for industrial customers
in Schedule 201 to 4.4 percent for industrial customers in Schedule
600.

Rate Schedule T proposed by the Company and approved by
the Commission was a “full margin” transportation rate based on
the applicable rate schedule on which the customer would buy

3. The Company may choose to offer interruptible transportation service under
this rate schedule to large commercial or industrial customers who are presently
connected to its system, have qualified for service on Rate Schedule 205, 206,
208 or 600, have obtained an independent supply of natural gas, have made ar-
rangements to have the gas delivered by Transco to one of the Company’s existing
delivery points, and have executed a contract with the Company.
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the natural gas from the Company under its regular sales rate
schedules. Under Rate Schedule T the Company earns the same
profit margin on the gas transported as it would have earned had
it sold the gas itself.

All of the foregoing were found as facts by the Commission
in support of its order that the Company be authorized to increase
its rates in order to produce $244,358 in additional annual gross
revenues.

IL.

[11 CUCA first argues that the rate schedules approved by the
Commission are unreasonably discriminatory in violation of N.C.G.S.
§ 62-140(a) because there are no findings in the record to support
the differences in rates of return among the Company's various
classes of customers permitted by the Commission’s order. The
Company's rates of return among its various classes of customers
are figured by first determining the operating revenues, the cost
of service and the rate base allocable to each class. The allocable
cost of service is subtracted from the operating revenues and the
difference is divided by the rate base to arrive at the rate of
return for that class. The mathematics are simple. The difficulty
lies in the allocations of cost of service and rate base among the
various customer classes.

Here Public Staff witness Davis testified to four different
methodologies used in allocating costs, including rate base. Each
methodology produced somewhat different rates of return among
the customer classes. All methodologies, however, resulted in
substantially higher rates of return for the industrial classes of
customers than for the residential, and, to a lesser extent, the
commercial classes. Depending on the methodology used, the rates
of return for residential customers ranged from a high of 4.16
percent to a low of 1.78 percent. The rates of return for industrial
schedule No. 205 ranged from 37.24 percent to 28.6 percent.

Because of these substantial differences in rates of return based
essentially on cost of service, CUCA argues that the overall rate
design permitted by the Commission unreasonably discriminates
among customer classes. CUCA argues the Commission failed ade-
quately to address this issue in its findings and conclusions; therefore
the Commission’s order fails to justify the differences in rates
of return permitted. CUCA argues, further, that the Commission,
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as a matter of law, should be required to adopt a specific methodology
for the allocation of costs of service and to require the Company
to use a rate design under which the rates of return among customer
classes would not deviate more than 10 percent, plus or minus,
from the total rate of return permitted to the Company, which
in this case was 10.23 percent.!

CUCA'’s arguments here were made and rejected in State ex
rel. Utilities Commission v. Carolina Utility Customers Associa-
tion, 323 N.C. 238, 372 S.E.2d 692 (1988) (hereinafter CUCA I).
In CUCA I the differences in the rates of return among the utility’s
various customers were even greater than they are here under
the rate design approved by the Commission. We affirmed the
Commission’s order in CUCA I° The Commission concluded in
CUCA I that it would be unjust and unreasonable to establish
a rate design in which rates for each customer class were based
solely on the cost of service to that class and which would result
in approximately equal rates of return for all customer classes.
The Commission based this conclusion upon findings and evidence
which demonstrated the following: All of the rate increase approved
was borne by residential, commercial and small industrial customers
of the utility; its industrial customers’ rates were not increased
at all. To equalize the rates of return among customer classes
would result in a 32 percent rate increase to residential customers.
Cost of service studies upon which rates of return are figured
are, themselves, subjective and judgmental insofar as they try
to allocate costs among classes; therefore, they should not be con-
trolling in the establishment of a rate design but should be con-

4. The overall rate of return is a percentage which the Commission concludes
the Company should be permitted to earn on its rate base, which is the cost
of the utility’s property used and useful in providing service to the public. See
N.C.G.S. §§ 62-133(b)(1) and (2). The rate of return percentage is calculated by
subtracting from the Company’s revenues its cost of service and dividing the dif-
ference by the rate base.

5. Initially in CUCA I this Court concluded that the Commission had not
adequately addressed the differences in rates of return among the utility’s customer
classes in its order, and we remanded with instructions to the Commission to
“consider this issue and make appropriate findings.” State ex rel. Utilities Commis-
sion v. N.C. Textile Manufacturer’s Assoctation, Inc., 313 N.C. 215, 223, 328 S.E.2d
264, 260-70 (1985). On remand the Commission reaffirmed its previously established
rates but made additional findings seeking to justify its approval of the disparate
rates of return. On the second appeal in CUCA I, as discussed in the text, this
Court concluded that the Commission adequately addressed this issue and that
its findings and conclusions justified its order approving the rate design.
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sidered as only one among other factors. The other factors to be
considered include ‘‘competitive conditions, consumption
characteristics of the several classes and the value of service to
each class, which is indicated to some extent by the cost of alter-
native fuels available.” Utilities Commission v. City of Durham,
282 N.C. 308, 314-15, 193 S.E.2d 95, 100 (1972). In CUCA I the
Commission found that most of the utility’s industrial customers
had capacity to switch to alternative fuels and were able to negotiate
lower prices with the utility by threatening to switch to these
alternative fuels. These customers thus had bargaining power
unavailable to residential and small commercial customers and the
risk inherent in serving these industrials was higher than the risk
inherent in serving residential and commercial customers.

Likewise in the case before us the Commission gave detailed
consideration to the disparate rates of return permitted. The Com-
mission found as follows: The entire brunt of the rate increase
permitted was borne by the Company’s residential and commercial
customers and “any further increase in the residential market would
be inappropriate at this time.”® Cost of service studies presented
were not “objective in nature, but rather reflect the preparer’s
judgment as to how to fairly allocate common costs among customer
classes, as well as being based on numerous assumptions.” These
studies should be considered an “important and relevant guide”
in designing rates but should not necessarily be determinative.
Rates of return for residentials who cannot switch to alternative
fuels should not be compared to rates of return for industrials
who can switch to alternative fuels. The Company’s risk of main-
taining its profit margin “is significantly less” on its residential
service than on its service to large industrial customers. “Such
risk is further magnified” here because of the Company’s customer
mix, which is 28 percent residential, 15 percent commercial, one
percent agricultural, and “a substantial industrial market of 56
percent.”

Ultimately the Commission concluded, based on the foregoing
findings, “that the rate design approved in this proceeding does
not unreasonably discriminate against the industrial customers after
weighing and balancing all of the relevant factors discussed herein.”

6. In support of this finding the Commission specifically referred to Public
Staff witness Davis’s testimony that this was the only gas rate case in recent
years in which the residential customer received an increase as great as 12.8 percent.
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We hold that under CUCA I this conclusion, being fully supported
by the Commission’s findings,” should not be disturbed on appeal.

III.

[2] CUCA next contends that Rate Schedule T approved by the
Commission is unjust and unreasonable in violation of N.C.G.S.

§§ 62-130(a), -131(a), and unreasonably discriminatory in violation
of N.C.G.S. § 62-140.

The Commission approved Rate Schedule T, which it defined
in its Order as a schedule “for service to interruptible industrial
customers who wished to transport natural gas for [qualified] uses
[as] a full margin transportation rate based on the applicable rate
schedule on which the customer would buy natural gas if the customer
had been on a regular sales rate schedule.” Rate Schedule T is
a service sought to be provided by the Company to certain of
its industrial customers who buy gas on the so-called “spot” market
at prices below the Company’s prices. If permitted the Company
would transport this gas to its customers under Rate Schedule
T. It would be entitled to earn under this schedule the same profit
margin on the gas transported as it would have earned had it
sold the gas under its regular sales rate schedules.

CUCA argues: (1) The regular sales rate schedules are
unreasonably diseriminatory; therefore Rate Schedule T, being based
on the regular sales rate profit margins, must also be unreasonably
discriminatory. (2) While the Company is authorized under Rate
Schedule 1000 to negotiate transportation rates, its customers have
no other alternative except the Company for transporting gas they
purchase. There is, therefore, no real basis on which the customers
can fairly negotiate a transportation rate, and the “full margin”

7. The conclusion and findings to which we refer are actually contained in
a portion of the Commission’s Order captioned “EVIDENCE AND CONCLUSIONS FOR
FINDINGS OF FacT Nos. 10-13.” Finding No. 13 is that “The rates proposed by
the Company in its amended application will produce the additional gross revenues
necessary to provide the rate of return approved herein and are the appropriate
rates in this proceeding.” That the rates are “appropriate” is, of course, a conclusion
of law, not a finding. We have in several cases noted this tendency of the Commis-
sion to mix its findings and conclusions in those portions of its Orders denominated
“Findings of Fact” and “Evidence and Conclusions For Findings of Fact.” This
practice makes both appellate review and understanding of the Commission’s Orders
more difficult, but we have not overturned Orders on this basis so long as the
Commission’s chain of reasoning in arriving at its ultimate conclusions is appropriate.
See CUCA I, 323 N.C. at 246, n.6, 372 S.E.2d at 697, n.6.
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rate permitted by the Commission allows the Company to abuse
the monopoly it has with regard to transporting gas. (3} The full
margin transportation rate approved by the Commission requires
customers to pay certain costs associated with procuring a gas
supply which the Company does not incur when it simply transports
gas sold by others. These costs, argues CUCA, include pipeline
demand charges, storage cost and “peaking” cost. Indeed, argues
CUCA, the full profit margin transportation rate may actually require
customers to pay twice for certain services, first to the Company
and second to Transco which transports the gas to the Company’s
distribution system,

On the record before us, we must reject each of these arguments.
We have already concluded that the Commission’s findings are
sufficient to support its conclusion that the Company’s regular sales
rate schedules do not unreasonably discriminate among its customers.
It must follow that the Commission’s findings are sufficient to
support its conclusion that Rate Schedule T is not unreasonably
discriminatory insofar as it is based on the full profit margins
provided by the regular sales rate schedules. State ex rel. Utilities
v. Carolina Utility Customers Association, 323 N.C. 238, 372 S.E.2d
692.

With regard to nonnegotiability of Rate Schedule T, the double
payment of certain costs and the payment of cost which the Com-
pany does not incur, there is no evidence in the record to support
these factual contentions on the part of CUCA. The evidence on
negotiability is contrary to CUCA's contentions.® The Company
is not required by law to furnish a transportation service and,
as we understand the record, has not in the past done so. It seeks
in these proceedings to provide its customers with an additional
nonessential service which they may or may not utilize. In lieu
of using the Company’s regular sales rate schedules, a customer
may find it possible to save money by buying “spot market” gas
and using the Company’s negotiable full profit margin Rate Schedule
T. If no such saving is possible, the customer can use the Company’s
regular sales rate schedules. Given that this choice remains the
customer’s and in no event is the customer required to pay more
for the Company’s services than the regular sales rate schedules
require, it is difficult to see how Rate Schedule T, even if negotiable

8. The only testimony on the subject of negotiability of Rate Schedule T was
from one of CUCA’s witnesses who said he would negotiate this rate.
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in the Company’s discretion, can amount to an abuse of the Com-
pany’s monopoly position.

Ultimately these aspects of CUCA’'s argument resolve
themselves into its contention that transportation rates, like regular
sales rate schedules, should be based entirely on the cost to the
Company of providing the transportation service. Both the Commis-
sion and this Court have consistently rejected the notion that cost
of service should be the sole factor in determining rates or rate
designs, whether the rates are for the sale of gas or the transporta-
tion of gas. Id.; State ex rel. Utilities Commisston v. N.C. Textile
Manufacturers Association, Inc., 313 N.C. 215, 328 S.E.2d 264 (1985);
Utilities Commission v. City of Durham, 282 N.C. 308, 193 S.E.2d
95 (1972).

Iv.

[3] Finally, CUCA contends that the Commission acted arbitrarily
and capriciously in violation of N.C.G.S. § 62-94(b)(6) in failing to
order an additional industrial rate schedule based on the cost of
No. 6 fuel oil. Rate Schedule 600 was approved by the Commission
as the Company’s only boiler fuel service rate. Gas prices under
Rate Schedule 600 were based upon the weighted average of the
cost of No. 2 and No. 4 fuel oils. Apparently No. 6 fuel oil is
cheaper than either No. 2 or No. 4 fuel oil

Evidence on this issue was that at the time of the hearings
the Company had no customers who had the capacity to burn No.
6 fuel oil. One customer testified that it was in the process of
converting its alternate fuel capacity to No. 6 fuel oil. The Company
offers special sales under negotiated rates. Its evidence tended
to show that it would be willing to negotiate special sales with
any customer who might convert its alternate fuel capacity to No.
6 fuel oil on a case-by-case basis.

Upon this evidence the Commission found that “the Company
has very little and possibly no need at all for . . . a rate schedule
comparable to No. 6 fuel oil . . . . The Company presently has
the ability to make special sales at negotiated prices according
to the terms and conditions of its Rate Schedule 1000. . . .” Upon
these findings the Commission concluded that the Company “should
not be required to establish a separate rate schedule comparable
to No. 6 fuel oil at this time.”
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We hold that the Commission did not act arbitrarily and

capriciously in violation of N.C.G.S. § 62-94(b)(6) in refusing to re-
quire the Company to establish a separate schedule based on the
cost of No. 6 fuel oil. Whether to have such a rate schedule was,
on this record, a matter for the sound regulatory judgment of
the Commission. There was evidence in the record to support its
findings on this question; and its conclusion was, in turn, supported
by those findings. There is no legal error in this aspect of the
Commission’s order.

For the reasons given the order of the Commission is, in all

respects,

Affirmed.

DEBRA KAY SHADKHOO v. SHILO EAST FARMS, INC.

No. 253A90
(Filed 10 January 1991)

Negligence § 6.1 (NCI3d)— speaker falling on nightclub patron—

absence of exclusive control—res ipsa loquitur inapplicable

In an action to recover for injuries sustained by plaintiff
when a large speaker fell on her knee while she was dancing
at defendant’s nightclub, plaintiff’'s evidence was insufficient
to permit her recovery under a res ipsa loquitur theory because
it established that a band playing at the nightclub had primary
control and management responsibilities over the speaker and
that the speaker was thus not in the exclusive control of de-
fendant where the evidence showed that the band provided
its own equipment, including speakers; defendant only
designated an area for locating the speakers, and the band
had control of setting up and operating the speakers as well
as other band instruments; the only control shown to have
been exercised by defendant over the band related to the
volume at which the band played its music; and the band
was not shown to be defendant’s agent.

Am Jur 2d, Negligence §§ 1870, 1872, 1890; Premises
Liability § 61.

Justice MARTIN dissenting.



48 IN THE SUPREME COURT

SHADKHOO v. SHILO EAST FARMS
[328 N.C. 47 (1991)}

APPEAL by plaintiff pursuant to N.C.G.S. § 7TA-30(2) from the
decision of a divided panel of the Court of Appeals, 98 N.C. App.
672, 391 S.E.2d 841 (1990), affirming a judgment granting defend-
ant's motion for directed verdict entered by Allen (W. Steven,
Sr.J, J., on 16 February 1989, nunc pro tunc 14 February 1989,
in Superior Court, GUILFORD County. Heard in the Supreme Court
12 November 1990.

Smith, Patterson, Follin, Curtis, James, Harkavy & Lawrence,
by Norman B. Smith, for plaintiff appellant.

Henson Henson Bayliss & Sue, by Jack B. Bayliss, Jr., for
defendant appellee.

WHICHARD, Justice.

Plaintiff seeks recovery for injuries she sustained when a large
speaker fell on her knee while she was dancing at defendant’s
nightelub. The trial court granted defendant’s motion for directed
verdict at the close of all the evidence, and the Court of Appeals
affirmed. Shadkhoo v. Shilo East Farms, 98 N.C. App. 672, 391
S.E.2d 841 (1990). Judge Phillips dissented, id. at 674-75, 391 S.E.2d
at 843, and plaintiff exercised her right to appeal. N.C.G.S. § 7A-30(2)
(1989).

In the trial court, the Court of Appeals, and this Court, plaintiff
argued that the case was for the jury under the theory of res
tpsa loquitur. The dissenting opinion in the Court of Appeals relates
solely to the “exclusive control” aspect of the res ipsa doctrine.
Because this appeal is before us pursuant to N.C.G.S. § TA-30(2),
our review is limited to the issue raised in the dissent: whether
plaintiff presented sufficient evidence to establish the requisite
of the doctrine of res ipsa logquitur that the speaker, the instrumen-
tality that caused her injury, was under defendant’s exclusive con-
trol and management. N.C.R. App. P. 16(b). We hold that she did
not, and we thus affirm the Court of Appeals.

Plaintiff alleged in her complaint that on or about 15 January
1987 she was a patron of defendant’s Carousel Lounge, a bar and
nightelub. While she was dancing there, “a large and heavy amplify-
ing speaker fell from its position atop another speaker, and struck
[her] left knee with great force.” The fall, she alleged, was caused
by defendant’s negligence in failing to secure the speaker properly,
allowing it to remain in a position from which it was likely to
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fall, and “causing [it] to vibrate from loud musical noises in such
a way that it was likely to move from its original position and
fall.” Plaintiff allegedly suffered serious injury to her kneecap and
leg bones as a result of the incident. Defendant answered, denying
the essential allegations of the complaint.

Plaintiff’s evidence tended to show that she and Mark Phillips
were dancing at defendant’s Carousel Lounge on the evening of
15 January 1987. A band was playing, and high fidelity amplifying
speakers were situated around the dance floor. The speakers were
stacked by twos, one atop the other. One of the speakers fell,
striking plaintiff on her left knee. Neither Phillips nor plaintiff
struck the speaker prior to its fall, nor did they observe other
patrons strike the speaker. In Phillips’ opinion no one was close
enough to the speaker to strike it. Neither plaintiff nor Phillips
knew of any previous incidents of falling speakers at the Lounge.

Defendant’s principal stockholder, Richard Henderson, testified
that a band named “Savvy” was playing at the Lounge on the
evening in question. The band was obtained through a booking
agent and was paid by defendant in one lump sum at the end
of its performance. The band provided its own equipment, including
speakers. Defendant had no control over the band’'s musical in-
struments or its speakers. It only designated an area for locating
the speakers, and the band or its road crew did the “setting up.”
Defendant only corrected dangerous situations that it observed.
Defendant kept a manager and security guards on the premises,
but they “had nothing to do with any of the band equipment.”
Defendant had no ownership interest in the speakers. The band
had “the control of setting up and operating [the] speakers” as
well as the other band instruments. The only semblance of control
defendant exercised over any band playing at the club was to
request a reduction in volume when the sound exceeded one hun-
dred decibels.

Prior to 15 January 1987, Henderson had not known of any
problems with speakers falling at the Lounge. No one had brought
to his attention any unsafe condition regarding the speakers prior
to the incident with plaintiff.

In reviewing the grant of a motion for directed verdict, the
reviewing court “consider[s] the evidence in the light most favorable
to the non-movant . .. . [T]he evidence in favor of the non-movant
must be deemed true, all conflicts in the evidence must be resolved
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in his favor],] and he is entitled to the benefit of every inference
reasonably to be drawn in his favor.” Summey v. Cauthen, 283
N.C. 640, 647, 197 S.E.2d 549, 554 (1973). “ ‘On a motion by a defend-
ant for a directed verdict in a jury case, the court must consider
all the evidence in the light most favorable to the plaintiff and
may grant the motion only if, as @ matter of law, the evidence
is insufficient to justify a verdict for the plaintiff.’” Kelly v.
Harvester Co., 278 N.C. 153, 158, 179 S.E.2d 396, 398 (1971) (quoting
5 Moore's Federal Practice, § 41.13(4) at 155 (2d ed. 1969)).

“Res ipsa loguitur is an evidentiary rule which . . . permits
a party to prove the existence of negligence by merely establishing
the circumstances of an occurrence that produces injury or damage.”
Snow v. Power Co., 297 N.C. 591, 596, 256 S.E.2d 227, 231 (1979).
“For the doctrine to apply the plaintiff must prove (1) that there
was an injury, (2) that the occurrence causing the injury is one
which ordinarily does [not] happen without negligence on someone’s
part, (3) that the instrumentality which caused the injury was under
the exclusive control and management of the defendant.” Jackson
v. Gin Co., 255 N.C. 194, 197, 120 S.E.2d 540, 542 (1961).

Plaintiff has the burden of proving each of these elements.

In cases where the plaintiff's evidence is such as to justify
the application of the doctrine of res ipsa loquitur],] the nature
of the occurrence itself and the inferences to be drawn therefrom
are held to supply the requisite degree of proof to carry the
case to the jury and to enable the plaintiff to make out a
prima facie case without direct proof of negligence. However,
this does not dispense with the requirement that the plaintiff
who alleges negligence must prove negligence, but relates only
to the mode of proving it. The fact of the accident furnishes
merely some evidence to go to the jury and does not relieve
the plaintiff of the burden of showing negligence. Before the
plaintiff can be entitled to a verdict he must satisfy the jury
by the preponderance of the evidence that the injuries com-
plained of were proximately caused by the negligence of the
defendant in the respects alleged.

Young v. Anchor Co., 239 N.C. 288, 291, 79 S.E.2d 785, 788 (1954).

“The doctrine of res ipsa loquitur does not apply ‘when the
instrumentality causing the injury is not under the exclusive con-
trol or management of the defendant.’” Wyatt v. Equipment Co.,
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253 N.C. 355, 363, 117 S.E.2d 21, 26 (1960) (quoting Smith v. Oil
Corp., 239 N.C. 360, 367, 79 S.E.2d 880, 884 (1954) ). See also O’'Quinn
v. Southard, 269 N.C. 385, 152 S.E.2d 538 (1967). This Court has
stated:

The rule of res ipsa loquitur never applies when the facts
of the occurrence, although indicating negligence on the part
of some person, do not point to the defendant as the only
probable tortfeasor. In such a case, unless additional evidence,
which eliminates negligence on the part of all others who have
had control of the instrument causing the plaintiff's injury,
is introduced, the court must nonsuit the case. When such
evidence is introduced and the only inference remaining is
that the fault was the defendant’s, the plaintiff has produced
sufficient circumstantial evidence to take his case to the jury.

Kekelis v. Machine Works, 273 N.C. 439, 444, 160 S.E.2d 320, 323
(1968) (emphasis in original). See also Sharp v. Wyse, 317 N.C.
694, 697-98, 346 S.E.2d 485, 487-88 (1986).

Under the facts here, even when viewed in the light most
favorable to her, “plaintiff has failed to show that defendant is
the only probable tortfeasor.” Sharp v. Wyse, 317 N.C. at 698,
346 S.E.2d at 488. To recover on a res tpsa theory, plaintiff must
show that defendant had exclusive control and management of the
speaker, the instrumentality that caused her injury. The most the
evidence shows is that defendant designated the general area in
which the speaker was located. The band, which is not a party
to this litigation, provided its own equipment. Defendant had no
ownership interest in the equipment and “had nothing to do with”
it. The band had control of setting up and operating the speakers
as well as the other band instruments.

There was neither allegation nor evidence that the band was
defendant’s agent. The only control shown to have been exercised
by defendant over the band related to the volume at which the
band played its music. Under the evidence presented, the band,
not defendant, had at least primary control and management respon-
sibilities over the speaker. The speaker therefore was not in the
exclusive control of defendant. Thus, “[ulnder the principles govern-
ing the application of the doctrine of res ipsa loquitur, we hold
that this is not a case in which the doctrine may be appropriately
applied.” Shkarp v. Wyse, 317 N.C. at 699, 346 S.E.2d at 488.
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The other cases from this Court on which plaintiff relies are
distinguishable. In Husketh v. Convenient Systems, 295 N.C. 459,
245 S.E.2d 507 (1978), the plaintiff was injured when the rotating
top of the stool on which she sat in a business establishment sudden-
ly “went backwards” and flipped her onto the floor. Defendant
there owned the stools, had been having problems with them, had
removed two other stool tops after discovering that they were
loose, and had knowledge that children came into the establishment
and turned the tops. This Court noted that “a business proprietor
retains exclusive control of such seating while it is being used
by patrons for the purpose for which it was intended,” Husketh,
295 N.C. at 462, 245 S.E.2d at 509, and held that the case was
properly for the jury under a res ipsa loguitur theory. Similarly,
in Schueler v. Good Friend Corp., 231 N.C. 416, 57 S.E.2d 324
(1950), the plaintiff was injured when she sat in one of a tier of
four chairs attached together and the entire row of seats toppled
over backward. This Court concluded that the tier of chairs “was
in the complete control of the defendant” and that “under the
circumstances ‘the accident presumably would not have happened
if due care had been exercised.’”” Schueler, 231 N.C. at 418, 57
S.E.2d at 325.

Thus, in Husketh and Schueler the plaintiffs established ex-
clusive control and management of the injury-producing instru-
mentalities in the defendants. Here, by contrast, the evidence
established that at least primary control was in another entity
which was not shown to be defendant’s agent and which is not
a party to this litigation.

For the foregoing reasons, the decision of the Court of Appeals is
Affirmed.

Justice MARTIN dissenting.

I find that the evidence in this case viewed in the light most
favorable to the plaintiff is sufficient to require a jury determina-
tion with respect to the issue of res i¢psa loquitur. Therefore, I
respectfully dissent from the opinion of the majority.

The evidence in the light most favorable to the plaintiff on
this issue shows that the defendant owns the lounge where the
plaintiff was injured. Plaintiff was an invitee for the purpose of
attending a dance at the time in question. On each side of the
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dance floor, the defendant maintains stacks of speakers, each stack
consisting of two speakers about two and one-half feet in height
{the stacks are about five feet high); the speakers weigh between
three and four hundred pounds each. Some of the speakers are
owned by the defendant, while others are brought in by different
bands which are employed by the defendant to play at the lounge.
The defendant directs the bands where to set up their speakers,
but does not provide any devices for anchoring or fastening the
speakers in any fashion. The defendant does have three or four
security personnel when the lounge is open who have the duty
of insuring the safety of the patrons. At about 11:00 p.m. on the
evening in question, the plaintiff was dancing with a partner near
a stack of speakers. Without any apparent reason, the upper speaker
suddenly fell from its top location and struck the plaintiff's left
knee causing her serious and permanent injuries.

The issue in this case is whether there was sufficient evidence
for a jury determination of whether the instrumentality involved
was under the exclusive control or management of the defendant.
Sharp v. Wyse, 317 N.C. 694, 346 S.E.2d 485 (1986). In order for
an instrumentality to be under the defendant’s exclusive control
or management, the defendant must have the right and power
of control over the instrumentality and the opportunity to exercise
it. Snow v. Power Co., 297 N.C. 591, 256 S.E.2d 227 (1979).

In this case defendant clearly had both the right and the power
to determine how and where the speakers were placed, and defend-
ant had ample opportunity to exercise such power and actually
did so. Defendant’s representative testified that he had exclusive
control over the lounge and everything within it. He further testified
that if ‘he noticed anything about the speakers that he deemed
a problem, he would make the band correct the problem or change
whatever was necessary.

Furthermore, the defendant in this case had a nondelegable
duty to the plaintiff to provide reasonably safe premises for the
use of the plaintiff. Under such circumstances the defendant is
responsible for the plaintiff’s injuries that are a proximate result
of the placement of the speakers. In Snow, this Court held that
exclusive control within the meaning of this doctrine could be shown
even though the instrumentality in question was owned and in-
stalled by another party. The relevant factor as to exclusive control
was that the power company had a duty to inspect and maintain
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the instrumentality in question. The Court held that a jury could
reasonably infer that the defendant in Snow in effect maintained
exclusive control over the instrumentality in question.

Likewise, the defendant maintained control and power over
the speakers while they were in the lounge, even though they
were the property of the band. Defendant’s representative told
the band where to set up the speakers and prevented placement
of the speakers so as not to block the exits. Further, the defendant’s
representative testified that if the defendant determined that the
speakers looked dangerous or had dangerous potential, defendant’s
representative had the power to make the band change them or
to do “whatever was necessary.”

The law is clear that defendant owed the plaintiff a nondelegable
duty to provide reasonably safe premises for plaintiff’s benefit at
the time in question. A dance hall proprietor who invites others
to enter its place of business is under a legal duty to its patrons
to exercise ordinary care to keep the premises in a reasonably
safe condition for the use for which it was designed or intended
and to give warning of any hidden dangers or unsafe conditions.
Rewvis v. Orr, 234 N.C. 158, 66 S.E.2d 652 (1951).

Therefore, it appears to me that plaintiff's evidence, viewed
in the light most favorable to her, establishes a prima facie case
sufficient to survive the defendant’s motion for directed verdict,
and that the Court of Appeals erred in affirming the trial court’s
dismissal of the case.

Although this case is apparently not of major significance to
the jurisprudence of the State, it is of utmost importance to the
litigants. I believe that the evidence is such that plaintiff is entitled
to have a jury pass upon the issues presented by her. I vote to
reverse the Court of Appeals.

Justice MITCHELL joins in this dissenting opinion.
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JANICE BILLMAN WILLIAMS v. THOMAS E. (JOCK) TYSINGER AND WIFE,
PEGGY J. TYSINGER

No. 133A90

(Filed 10 January 1991)

1. Animals, Livestock, or Poultry § 11 (NCI4th)— child kicked
by horse—directed verdict for owner—error
The trial court erred by granting directed verdict for
defendants in a negligence action arising from defendants’ horse
kicking plaintiff’s son where the gravamen of plaintiff’s com-
plaint was not keeping a dangerous animal, but that defendants
were negligent in encouraging the two children, who had never
been around horses, to play with the horse while unsupervised.
The question of defendants’ negligence does not depend upon
defendants’ knowledge of the horse’s vicious or dangerous pro-
pensities, and it was not necessary that such evidence be
presented.

Am Jur 2d, Animals §§ 86, 89, 100, 104.

2. Animals, Livestock, or Poultry § 11 (NCI4th)— child kicked
by horse —contributory negligence of parent
It cannot be said as a matter of law in a negligence action
that plaintiff was contributorily negligent in allowing her sons
to go unattended to play with the horse after defendants told
her that the horse was gentle and that their children and
grandchildren all played with the horse.

Am Jur 2d, Animals §§ 100, 104, 108.

APPEAL by plaintiff pursuant to N.C.G.S. § TA-30(2) from the
decision of a divided panel of the Court of Appeals, 97 N.C. App.
438, 388 S.E.2d 616 (1990), affirming the judgment of Wood, J.,
at the 30 August 1988 Session of Superior Court, RANDOLPH Coun-
ty. Heard in the Supreme Court 6 September 1990.

Ottway Burton, P.A., by Ottway Burton, for plaintiff-appellant.

Henson Henson Bayliss & Sue, by Jack B. Bayliss, Jr., and
Lawrence J. D’Amelio, III, for defendant-appellees.
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FRYE, Justice.

In this appeal plaintiff raises the single issue of whether the
trial court correctly granted a directed verdict to defendants because
plaintiff failed to make a showing that defendants had any prior
knowledge, actual or constructive, that their horse had any dangerous
or vicious propensities. The Court of Appeals held that the directed
verdict was properly granted because plaintiff failed to produce
any evidence that defendants had knowledge of the horse’s vicious
propensities or evidence that a reasonable person would have had
such knowledge. We conclude that under the facts of this case,
making a showing that defendants had actual or constructive
knowledge that their horse had vicious propensities is not necessary
for plaintiff to prove defendants’ negligence, and thus the trial
court erred in granting defendants’ motion for directed verdict.

Matthew Jonathan (Jimmy) Bowen, the son of plaintiff Janice
Williams, was injured on 28 May 1983 when a horse owned by
defendants, Thomas E. and Peggy J. Tysinger, kicked Jimmy in
the head causing him to stay in the hospital overnight for observa-
tion of a possible concussion and causing permanent dental injury.
Plaintiff instituted this action seeking recovery of Jimmy’s medical
expenses which were incurred as a result of this accident.

Plaintiff, her husband, and her two sons, Jimmy and Daniel
Bowen, went to defendants’ house on the afternoon of 28 May
1983. At the time of this incident, Jimmy was nine years old,
and Daniel was eleven years old. Mr. Tysinger owned a sawmill
which was located a few miles from his house, and he had his
office for this lumber business at his house. Plaintiff and her hus-
band had ordered some lumber from Mr. Tysinger, and they went
to his house that afternoon to find out if the lumber was ready.
When they arrived, the two boys were told to wait in the car,
and plaintiff and her husband went to the house to talk with the
Tysingers, who were both sitting on the front porch of the house.
The four adults sat on the porch and talked for about ten minutes,
and then Mr. Tysinger told Mr. Williams, plaintiff’s husband, that
he wanted to show him a new gun. Realizing that they were going
to stay at least for a few more minutes, plaintiff called to her
sons and told them that they could get out of the car and wait
with her on the porch.

As the two boys reached the porch, Mr. Tysinger suggested
that the boys go around to the pasture in the back of the house
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and play with the horse and cow which he kept there. In her
testimony at trial, plaintiff related the following exchange:

And Mr. Tysinger told the boys that he had a horse and cow
in the backyard, and he told me to let them go out and play
with it. And I asked him, I said, “The boys have never been
around any wild animals.” They'd never been around any
animals. I said, “Are you sure.” And Mrs. Tysinger said that
her children, her grandchildren had been raised up around
the horse and cow, and that it would not hurt anyone. Well,
as they was standing, fixing to go into the livingroom, which
was — when you open up the door you went into the livingroom —.

I turned around and I asked Jock again, I said, “Are you
sure.” I said “Because they have never been around no animals.”
and He sid (sic), “Yes.” So, the boys proceeded to go into
he (sic) backyard—

Later in her testimony, plaintiff stated, “I asked him [Mr.
Tysinger] three times if he was sure.” In further response to ques-
tioning, plaintiff replied, “Each time he told me, he assured me
one hundred percent that the animal would not hurt nobody. Not
just my children, but nobody.”

The boys went to the pasture, and a few minutes later, Daniel,
the older boy, called his mother to hurry to the pasture because
Jimmy, the younger boy, had been hurt. When plaintiff reached
the pasture, she found Jimmy lying on his back in the field.

Daniel testified that when he and his brother reached the
pasture, they began petting the forehead of the horse and feeding
it some grass. The horse walked away from the fence, and Jimmy
crawled under the fence to pet the horse some more. Daniel also
crossed the fence and noticed that the horse looked like it was
going to run. The horse stood on its front legs and kicked Jimmy.
Daniel testified that Jimmy landed on his back some three feet
back from where he had been standing when the horse kicked him.

Plaintiff also testified that after the rescue workers arrived
and as they attended Jimmy, the horse came charging up to the
rescue workers. According to plaintiff, the horse got on its back
legs and was standing over the workers as they attended her
son there in the pasture. At that time, Mr. Tysinger came across
the fence into the pasture and tried to get the horse away from
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the workers. Plaintiff testified that the horse then tried to kick
Mr. Tysinger and that he called to Ms. Tysinger who came into
the pasture and moved the horse into a nearby barn.

After plaintiff presented her evidence, the trial court granted
defendants’ motion for directed verdict. Plaintiff appealed to the
Court of Appeals which found no error in the trial court’s grant
of defendants’ motion for directed verdict. Williams v. Tysinger,
97 N.C. App. 438, 388 S.E.2d 616 (1990). The Court of Appeals
concluded that the directed verdict was proper because plaintiff
failed to produce evidence of defendants’ knowledge of the horse’s
vicious propensities or evidence that a reasonable person would
have had such knowledge. Id. Judge Phillips dissented, concluding:

Plaintiff's action does not fit into the “keeping a dangerous
animal” niche that the majority confines it to. The main thrust
of the complaint, her evidence, and her argument here is that
defendants were negligent in inviting and encouraging inex-
perienced children to go into the horse lot by themselves and
play with the animal.”

Id. at 441-42, 388 S.E.2d at 619.

{11 When reviewing a trial court’s grant of directed verdict, the
court must review all of the evidence in the light most favorable
to the nonmoving party, which in the present case is plaintiff.
Thames v. Teer Co., 267 N.C. 565, 148 S.E.2d 527 (1967). When
viewing the evidence in the light most favorable to the plaintiff,
we agree with Judge Phillips that the gravamen of plaintiff’s com-
plaint is not keeping a dangerous animal, rather it is that defend-
ants were negligent in encouraging the two children, who had never
been around horses, to go play with the horse while unsupervised.
As noted in the portion of the transeript which is included in
this opinion, plaintiff testified that she asked the defendants three
times if it was safe for her boys to go play with the horse because
they had never been around large animals. Each time either Mr.
or Ms. Tysinger answered that it would be safe for the boys to
play with the horse.

Defendants contend that the Court of Appeals was correct
that the directed verdict was appropriate because plaintiff presented
no evidence that defendants knew or should have known that the
horse had vicious or dangerous propensities and that in order for
plaintiff to recover she must present this evidence. The real issue
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is whether plaintiff under the facts of this case has to make a
showing of the dangerous propensities of the horse and the owner’s
knowledge of these propensities in order to recover. The “knowledge
by the owner of the vicious propensities of his horse is not always
essential to a recovery in an action for injuries alleged to have
been caused by the owner's negligence.” Lloyd v. Bowen, 170 N.C.
216, 221, 86 S.E. 797, 799 (1915). Thus, “not all actions seeking
recovery for damage caused by a domestic animal need involve
the vicious propensity rule.” Griner v. Smith, 43 N.C. App. 400,
407, 259 S.E.2d 383, 388 (1979).

Griner provides us with a history of the law concerning actions
involving the dangerous propensity rule. See Griner, 43 N.C. App.
at 405-08, 259 S.E.2d at 387-88. Griner states the same rule stated
by the Court of Appeals in the present case that before a plaintiff
can recover for injuries caused by the domestic animal, the animal
must be shown to have a vicious propensity and the owner must
be shown to have actual or constructive knowledge of this propensi-
ty to be held liable for the damage which results. Id. at 407, 259
S.E.2d at 388. Griner then goes on to point out that this rule
is not to be applied where the “injury is caused by conduct other
than viciousness of an animal.” Id. According to Griner, the ac-
cepted rule is “[tlhe owner of a domestic animal is chargeable
with knowledge of the general propensities of certain animals and
he must exercise due care to prevent injury from reasonably an-
ticipated conduct.” Id.

Lloyd v. Bowen involved a situation where the owner of a
horse had tied the horse to the dead limb of a tree. Lloyd, 170
N.C. at 217, 86 S.E. at 797. The horse broke loose from the limb
and ran away. Plaintiff was walking down the street when the
runaway horse knocked him down, injuring him seriously. Id. at
217-18, 86 S.E. at 797. Defendant complained that the trial court
erred in not giving an instruction about defendant’s knowledge
of the dangerous propensities of the horse. However, this Court
concluded that failure to give that instruction was not error because
the “question of negligence in regard to the horse did not depend,
in this case, solely upon defendant’s previous knowledge of his
vicious or unruly habits. It would be a circumstance to be weighed
with others disclosed by the evidence.” Id. at 220, 86 S.E. at 798.

As with Lloyd, the question of defendants’ negligence in the
present case does not depend upon defendants’ knowledge of the
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horse’s vicious or dangerous propensities, and it was not necessary
that such evidence be presented. The gravamen of this action is
not the wrongful keeping of a vicious animal; rather the gravamen
is the encouraging of two young children to play with a horse
after being warned by the children’s mother that they had no
familiarity with horses or any other large animals. As Griner con-
cluded, defendants, as the owners of the horse, are “chargeable
with knowledge of the general propensities” of the horse. Griner,
43 N.C. App. at 407, 259 S.E.2d at 388. This knowledge of the
general propensities of the horse would include the fact that the
horse might kick without warning or might inadvertently step on
a person. This is just the nature of the animal, and such behavior
does not necessarily indicate that the horse is vicious. Young children
who are the ages of the boys in this case and who had never
been around horses might not know of these dangers. But see
Whitcanock v. Nelson, 81 1ll. App. 3d 186, 192, 400 N.E.2d 998,
1002 (1980) (“We believe that children generally would be capable
of appreciating the natural propensities of a fenced horse to bite,
kick, and run and would take necessary precautions to avoid injury
therefrom generally.”). We conclude that the trial court erred in
granting defendants’ motion for directed verdict at the end of plain-
tiff's evidence and that the question of defendants’ negligence in
sending the young boys unsupervised to play with the horse is
a question for the jury.

[2] Defendants also claim that they are not responsible for the
injury and resulting damages because plaintiff, the boys’ mother,
was on the premises when Jimmy was injured and that she is
responsible for the care, supervision and safety of her children.
This issue properly goes to the question of contributory negligence
which defendants raised as a matter of defense in their answer.
The issue of contributory negligence is usually a question for the
jury. Lamm v. Bissette Realty, Inc., 327 N.C. 412, 379 S.E.2d 719
(1990). On the facts of this case, we cannot say as a matter of
law that plaintiff was contributorily negligent in allowing the boys
to go unattended to play with the horse after defendants told
her that the horse was gentle and that their children and grand-
children all played with the horse. Thus, this issue, like the question
of defendants’ negligence, is a question for the jury.

For the reasons stated above, the decision of the Court of
Appeals affirming the trial court’s grant of directed verdict for
defendants is reversed, and this case is remanded to the Court
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of Appeals for remand to the trial court for further proceedings
not inconsistent with this opinion.

Reversed and remanded.

STATE OF NORTH CAROLINA v. DAVID JAMES MASH

No. 241A90
(Filed 10 January 1991)

1. Jury § 6.3 (NCI3d)— murder—voir dire—defendant not un-
duly restricted
The trial court did not unduly restrict defendant’s jury
voir dire in a retrial for first degree murder where the court
did not allow defendant to ask certain jurors who had already
indicated their ability to be fair and impartial about their
degree of certainty as to their impartiality and sustained objec-
tions to questions regarding jurors’ difficulty considering expert
mental health testimony and the jurors' personal experiences
with alcohol. The court allowed questions sufficient to uncover
any bias that a prospective juror might have had and to insure
the defendant a fair and impartial jury; furthermore, defendant
did not exhaust his peremptory challenges and therefore can-
not show prejudice.

Am Jur 2d, Jury §§ 202, 207, 218.

2. Criminal Law § 77 (NCI4th)— murder—change of venue—
denied—no error
The trial court did not err by denying defendant’s motion
for a change of venue in a retrial for murder where the court
permitted sufficient individual voir dire on the subject of pretrial
publicity, all jurors who ultimately sat on the jury stated that
they could be fair and impartial, and none of the jurors had
significant recall of the events of the case. Defendant’s argu-
ment that allegedly undue restrictions on his jury voir dire
somehow relieved him of his burden of showing that he ex-
hausted his peremptory challenges is without merit.

Am Jur 2d, Criminal Law §§ 389, 841; Jury § 219.
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3. Criminal Law § 417 (NCI4th) — murder —opening statement

restricted —no error

There was no prejudicial error in a retrial for murder
where the trial court sustained objections to much of defend-
ant’s opening statement and would not allow defense counsel
to tell the jury to give its undivided attention to all of the
witnesses. The trial court informed counsel prior to opening
statements that he would not allow either to comment on
the evidence to be presented by the other or on the law other
than the burden of proof and the presumption of innocence,
and most of the objections sustained by the court were to
questions of the type clearly and properly prohibited in ad-
vance by the trial judge. While the court erred in preventing
defendant from telling the jury to give attention to all witnesses,
defendant has failed to demonstrate prejudice requiring a re-
versal of his conviction.

Am Jur 2d, Trial §§ 190, 191, 204.

Homicide § 18 (NCI3d)— murder—premeditation and
deliberation — expert opinion—not admissible

The trial court did not err in the retrial of a murder
prosecution by sustaining objections to defendant’s questions
to a mental health expert specifically asking whether defend-
ant had the ability to premeditate the killing on the night
in question. The trial court allowed the witnesses to testify
about defendant’s ability to form a plan or scheme.

Am Jur 2d, Homicide § 406.

Homicide § 18.1 (NCI3d)— murder—premeditation and
deliberation — evidence sufficient

There was sufficient evidence to support a conviction for
first degree murder where, although the evidence was undis-
puted that defendant had been drinking, contradictions existed
about his level of intoxication, he was a longtime abuser who
may have built up a tolerance to alcohol, and defendant was
able to negotiate many steep “S” curves throughout the eve-
ning. On a motion to dismiss, any contradictions must be re-
solved in favor of the State; the State’s evidence was sufficient
for a rational juror to find the existence of premeditation
and deliberation.

Am Jur 2d, Homicide § 439.
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APPEAL as of right pursuant to N.C.G.S. § TA-27(a) from a
judgment imposing a sentence of life imprisonment entered by
Rousseau, J., at the 31 July 1989 session of Superior Court, WILKES
County. Heard in the Supreme Court on 15 November 1990.

Lacy H. Thornburg, Attorney General, by Joan Herre Byers,
Special Deputy Attorney General, for the State.

Norman B. Smith and Bryan E. Lessley for the defendant-
appellant.

MARTIN, Justice.

In 1986 defendant was indicted, tried, and convieted of first
degree murder in the beating death of Randall Cupp. From a sentence
of death, defendant appealed. This Court found error in the guilt
phase and awarded the defendant a new trial. State v. Mash, 323
N.C. 339, 372 S.E.2d 532 (1988) (Mash I). Upon retrial, defendant
was found guilty of first degree murder and received a sentence
of life imprisonment. We hold that the trial was free of prejudicial
error, Because the facts of this case are set out in our opinion
in Mash I, we will discuss below only the facts pertinent to the
issues in this appeal.

[1] Defendant’s first assignment of error alleges that the trial
court unduly restricted his jury voir dire. The trial court is given
broad discretion to control the extent and manner of questioning
prospective jurors, and its decisions will not be overturned absent
an abuse of discretion. E.g., State v. Lloyd, 321 N.C. 301, 364
S.E.2d 316 (1988), sentence vacated, 488 U.S. 807, 102 L. Ed. 2d
18 (1988) (mem.). Because of the number of potential jurors who
had heard about this case, the trial court held individual voir dire
in chambers to select a jury pool. During this process, the defendant
attempted to ask certain potential jurors, who had already indicated
their ability to be fair and impartial, about their degree of certainty
as to this impartiality. Defendant also complains that the court
prevented him from inquiring into the potential jurors’ attitudes
about alcohol and the expert testimony of psychiatrists and
psychologists. These arguments are without merit. Each potential
juror was asked if he or she could be fair and impartial. Those
who ultimately sat on the jury responded affirmatively. The court
sustained objections to the questions regarding the jurors’ “difficul-
ty” in considering the expert mental health testimony and the
jurors’ personal experiences with alcohol. Although the State and
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defense counsel may inquire into a juror’s beliefs and attitudes,
“neither has the right to delve without restraint into all matters
concerning potential jurors’ private lives.” Id. at 307, 364 S.E.2d
at 321. The court allowed inquiry into views that would render
the juror unable to be fair, consider the evidence, and follow the
law. These questions were sufficient to uncover any bias that a
prospective juror might have had and to ensure the defendant
a fair and impartial jury. We further note that defendant did not
exhaust his peremptory challenges and therefore cannot show prej-
udice. State v. Baldwin, 276 N.C. 690, 174 S.E.2d 526 (1970). This
assignment of error is overruled.

[2] Defendant next contends that the trial court erred in denying
his motion for a change of venue. Thirty-eight of the ninety-six
potential jurors were excused because they had formed opinions
based on pretrial knowledge of the case. Half of the remaining
jurors knew something about the case, and eighteen knew the
outcome of the previous trial. The trial judge should grant defend-
ant’s motion for a change of venue “when he establishes that it
is reasonably likely that prospective jurors would base their deci-
sion in the case upon pretrial information rather than the evidence
presented at trial and would be unable to remove from their minds
any preconceived impressions they might have formed.” State v.
Jerrett, 309 N.C. 239, 255, 307 S.E.2d 339, 347 (1983). To meet
his burden of proof, defendant must show that the jurors had prior
knowledge of the case, that he exhausted his peremptory challenges,
and that an objectionable juror sat on the jury. Id. Defendant’s
argument that the undue restrictions placed upon his jury voir
dire somehow relieve him of his burden of showing that he ex-
hausted his peremptory challenges is without merit. The court
permitted sufficient individual voir dire on the subject of pretrial
publicity. All the jurors who ultimately sat on the jury stated
that they could be fair and impartial; none of them had significant
recall of the events of the case. Defendant having failed to meet
his burden, we overrule this assignment of error.

[3] Prior to opening statements, the trial judge informed counsel
that he would not allow either to comment on the evidence to
be presented by the other side or on the law, except as to burden
of proof and presumption of innocence. Defendant alleges that the
court erroneously sustained the prosecutor’s objections to much
of his opening statement and thereby abused its discretion. N.C.G.S.
§ 15A-1221(a)4) provides that in a criminal jury trial “[e]ach party
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must be given the opportunity to make a brief opening statement,”
but does not define the scope of the statement to be allowed.
E.g., State v. Paige, 316 N.C. 630, 343 S.E.2d 848 (1986). Most
of the arguments objected to by the prosecutor, and sustained
by the trial court, were of the type clearly and properly prohibited
in advance by the trial judge. For example, defense counsel at-
tempted to argue what the State’s witnesses would say and how
the defense would contradict certain testimony. An opening state-
ment is for the purpose of making a general forecast of the evidence,
not for arguing the case, instructing on the law, or contradicting
the other party’s witnesses. 23A C.J.S. Criminal Law § 1239 (1989);
see Paige, 316 N.C. 630, 343 S.E.2d 848. Here, the judge also sus-
tained objections to the statement “I ask you to give attention
to all of the witnesses,” because it was not a forecast of the evidence.
In State v. Freeman, 93 N.C. App. 380, 378 S.E.2d 545, disc. rev.
denied, 325 N.C. 229, 381 S.E.2d 787 (1989), our Court of Appeals
held that the trial court abused its discretion by interrupting defense
counsel and classifying as argument the statement asking the jury
to consider carefully each piece of the evidence. However, the Court
determined that the error was not prejudicial. While the trial judge
in this case erred in preventing defense counsel from telling the
jury to give attention to all of the witnesses, defendant has failed
to demonstrate prejudice requiring a reversal of his conviction.
Id. at 39091, 381 S.E.2d at 552. We cannot say that “had the
error in question not been committed, a different result would
have been reached at the trial.” N.C.G.S. § 15A-1443(a) (1988).

[4] The defendant next argues that the trial court erred in pre-
venting his presentation of expert testimony regarding his ability
to premeditate and deliberate. In State v. Rose, 323 N.C. 455,
373 S.E.2d 426 (1988) (Rose I), this Court held that such testimony
was inadmissible, because it involved a conclusion that a legal stand-
ard had or had not been met. That decision was reiterated in
Rose II, 327 N.C. 599, 398 S.E.2d 314 (1990) (error for State's expert
to testify that defendant was able to premeditate and deliberate
at the time of the killing). In the instant case, defense counsel
attempted to ask mental health experts specifically whether the
defendant had the ability to premeditate and deliberate the killing
on the night in question. The trial court sustained objections to
these questions, but allowed the witnesses to testify about the
defendant’s ability to form a plan or scheme, in accordance with
State v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988). In State v.
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Weeks, 322 N.C. 152, 367 S.E.2d 895 (1988), this Court reasoned
that mental health experts were not in a better position than the
jury to determine whether a legal standard had been met. Because
premeditation and deliberation are legal terms of art, “[a] medical
expert’s opinion as to whether these legal standards have or have
not been met is inadmissible. That determination is for the finder
of fact.” Rose I, 323 N.C. at 460, 373 S.E.2d at 430. Defendant’s
assignment of error is overruled.

[51 Defendant’s final assignment of error is whether there was
sufficient evidence to support a conviction for first degree murder.
Defendant made motions to dismiss at the close of the State’s
case and at the close of all the evidence. When a defendant presents
evidence, he waives his right to appeal the denial of his motion
to dismiss at the close of the State’s evidence. Therefore, only
the motion to dismiss at the close of all the evidence is before
the Court. State v. Bullard, 312 N.C. 129, 322 S.E.2d 370 (1984).
A motion to dismiss is properly denied if there is substantial evidence
of each element of the offense charged and of the defendant being
the perpetrator of the offense. Id. “Substantial evidence is such
relevant evidence as a reasonable mind might accept as adequate
to support a conclusion.” State v. Smith, 300 N.C. 71, 78-79, 265
S.E.2d 164, 169 (1980) (citations omitted). In ruling on a motion
to dismiss, the trial court must consider the evidence in the light
most favorable to the State, drawing all reasonable inferences from
that evidence. State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649
(1982). Defendant contends that the evidence was insufficient with
respect to the essential elements of premeditation and deliberation,
due to his severe intoxication. Premeditation and deliberation may
be proved by circumstantial evidence, including absence of provoca-
tion, conduct of defendant before and after the crime, and the
brutality of the crime. E.g., State v. Artis, 325 N.C. 278, 384 S.E.2d
470 (1989), sentence vacated, --- U.S. ---, 108 L. Ed. 2d 604 (1990)
(mem.). Some witnesses for the State testified that defendant was
wild and out of control when the killing occurred. However, others
testified that, shortly after the killing, the defendant was not stag-
gering or slurring his speech. The evidence, in the light most
favorable to the State, also shows that defendant addressed the
vietim prior to the attack saying, “you guarded my brother, let's
see if you can guard me”; that the victim stated that he did not
want any trouble; that defendant landed the first blow and con-
tinued to beat the victim after he had fallen and was helpless;
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that defendant lied to the arresting officers about his involvement
and told his companions to lie; and that defendant confessed to
a cellmate that the vietim was a prison guard who had been harass-
ing his brother and that if he had it to do over again, he would
do the same thing. Although the evidence is undisputed that defend-
ant had been drinking that evening, contradictions existed about
his level of intoxication. Defendant’s expert admitted that as a
longtime abuser of alcohol, defendant may have built up a tolerance
to aleohol. On a motion to dismiss, any contradictions must be
resolved in favor of the State. Bullard, 312 N.C. 129, 322 S.E.2d
370. The evidence further shows that although defendant was driv-
ing recklessly, he was able to negotiate many steep “S” curves
throughout the evening. We hold that the State’s evidence was
sufficient for a rational juror to find the existence of premeditation
and deliberation. The jury could reasonably infer that defendant
had the capacity to plan and carry out a plan to murder Randall
Cupp, based upon the circumstances of the killing and his later
inculpatory statements.

Accordingly, this assignment of error is overruled. In the de-
fendant’s trial, we find

No error.

CHARLENE CODY, wmow or JOHN HOLLIS CODY, DEeCEASED, EMPLOYEE,
PLAINTIFF v. SNIDER LUMBER COMPANY, EmPLOYER; SELF-INSURED,
(HEwITT, COLEMAN & ASSOCIATES), DEFENDANT

No. 573PA89
(Filed 10 January 1991)

Master and Servant § 67 (NCI3d) — workers’ compensation —heart
attack—not a compensable accident

The Industrial Commission properly concluded in a workers'
compensation action that decedent’s heart attack was not the
result of an accident arising out of and in the course of his
employment where decedent was a sixty-two-year-old truck
driver with high blood pressure and a preexisting heart condi-
tion; decedent attempted to remove a synthetic mesh tarp
from his trailer; the tarp caught on something and decedent
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had to jerk hard on the tarp three or four times; the problem
appeared to frustrate decedent; decedent then began to back
his truck up a ramp to a hydraulic lift; it took decedent four
attempts to align the wheels correctly and successfully back
the truck onto the lift; the lack of power steering made the
maneuver more difficult; the situation also appeared to ag-
gravate decedent; decedent hooked a safety chain to the truck,
walked to a nearby control panel, and pressed a button to
raise the lift platform and dump the load; and decedent col-
lapsed and died shortly thereafter. Based upon substantial
competent evidence, the Commission found that the only event
which could be deemed unexpected and extraordinary was
the sticking of the tarp and that the sticking of the tarp was
not a precipitating factor in decedent’s death.

Am Jur 2d, Workmen’s Compensation § 300.

ON discretionary review pursuant to N.C.G.S. § TA-31 of a
decision of the Court of Appeals, 96 N.C. App. 293, 385 S.E.2d
515 (1989), reversing an opinion and award of the Industrial Com-
mission in favor of the defendant entered on 15 October 1987.
Heard in the Supreme Court on 5 September 1990.

Thomas A. McNeely for the plaintiff-appellee.

Hedrick, Eatman, Gardner & Kincheloe, by Hatcher Kincheloe
and Mika Z. Savir, for the defendant-appellant.

MITCHELL, Justice.

The central issue before this Court is whether the Court of
Appeals erred in concluding, contrary to the Industrial Commis-
sion’s opinion and award, that the decedent-employee’s fatal heart
attack was the result of an “injury by accident” under N.C.G.S.
§ 97-2(6) (1985) and was compensable under our Workers’' Compensa-
tion Act. We hold that the Court of Appeals erred in this regard.
Accordingly, we reverse the decision of the Court of Appeals.

The defendant lumber company employed the decedent as a
truck driver. The decedent regularly hauled residue consisting of
sawdust and bark to paper mills in a tractor-trailer truck.

On 10 July 1984, the decedent hauled a load of residue to
a mill in Rock Hill, South Carolina. At the designated dumping
site, the decedent attempted to remove a synthetic mesh tarp cover-
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ing the trailer. However, the tarp became caught on something.
In order to free it, the decedent had to jerk hard on the tarp
three or four times. A fellow truck driver opined that this problem
appeared to frustrate the decedent.

The decedent then got into his truck and began to back it
up a ramp to a hydraulie lift. Once again, the decedent had difficulty
performing his task, and it took him four attempts to align the
wheels correctly and successfully back the truck onto the lift. The
lack of power steering in the truck made this maneuver more
difficult. The other truck driver present opined that this situation
also appeared to aggravate the decedent.

After the decedent properly aligned the truck with the lift,
he hooked a safety chain to the truck, walked to a nearby control
panel, and pressed a button to raise the lift platform and dump
the load. Shortly thereafter, he collapsed and died of “sudden car-
diac death.”

At the time of his death, the decedent was sixty-two years
old. He suffered from high blood pressure and a preexisting heart
condition.

The Industrial Commission found, inter alia, that:

7. The only occurrence which could be found to have been
out of the ordinary on this occasion was that the tarp became
hung. However, decedent’s heart attack did not occur until
15 to 20 minutes later after he had been involved in much
more strenuous activity than his jerking on the tarp. His pull-
ing on the tarp was not proven to be and is found not to
be the precipitating cause of the heart attack. Rather, it was
his emotional response to the situation in that he became ag-
gravated and frustrated which was the precipating (sic) factor.
Frustration, however, is a common reaction to many things
which occur while driving on publie streets and highways. Dece-
dent had been a truck driver for most if not all of his adult
life and had been subjected to these frustrations as a regular
part of his life. The emotional response he had on this occasion
does not constitute an injury by accident arising out of and
in the course of his employment.

8. Decedent drove the same truck regularly in his employ-
ment with defendant, and he was often required to make
deliveries to the Bowater Plant. He was accustomed to not
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having power steering. The evidence does not indicate how
many times in the past he had had to back the truck up the
ramp in order to get it between the rails or to what extent
he would otherwise be struggling with the steering wheel in
order to drive in and out of tight places in the course of
his employment. Decedent was required to do work outside
of the truck year around and in all temperatures. This was
a typical July day, and the temperature was no hotter than
it usually gets in July. Plaintiff did not prove that there was
anything unusual in these activities of decedent on this occa-
sion nor that there was an interruption of his regular work
routine.

(Emphasis added.)

Review on appeal from an order and award of the Industrial
Commission is limited to a determination of whether the Commis-
sion’s findings are supported by the evidence and whether the
findings, in turn, support the Commission’s conclusions. Dillingham
v. Yeargin Construction Co., 320 N.C. 499, 502, 358 S.E.2d 380,
381-82, reh’q denied, 320 N.C. 639, 360 S.E.2d 84 (1987). However,
“[flindings of fact which are essentially conclusions of law will be
treated as such upon review.” Id., 358 S.E.2d at 382 (1987) (citing
Perkins v. Insurance Co., 274 N.C. 134, 161 S.E.2d 536 (1968)).

For an injury to be compensable, the plaintiff must introduce
competent evidence to support the inference that an accident caused
the injury in question. Click v. Pilot Freight Carriers, Inc., 300
N.C. 164, 265 S.E.2d 389 (1980); see Gunter v. Dayco Corp., 317
N.C. 670, 346 S.E.2d 395 (1986). As used in our Workers’ Compensa-
tion Act, the terms “accident” and “injury” are not synonymous.
Rhinehart v. Roberts Super Market, Inc., 271 N.C. 586, 588, 157
S.E.2d 1, 3 (1967). “An accident, as the term is used in the Aect,
is ‘(1) an unlooked for and untoward event which is not expected
or designed by the injured employee; (2) a result produced by
a fortuitous cause.’” Id. (quoting Harding v. Thomas & Howard
Co., 256 N.C. 427, 428, 124 S.E.2d 109, 110-11 (1962)). “[Tlhere
must be some unforeseen or unusual event other than the bodily
injury itself.” Id. (citing Keller v. Electric Wiring Co., 259 N.C.
222, 130 S.E.2d 342 (1963)).

Further, our Workers’ Compensation Act states that * [ijnjury
and personal injury’ shall mean only injury by accident arising
out of and in the course of the employment, and shall not include
a disease in any form, except where it results naturally and
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unavoidably from the accident.” N.C.G.S. § 97-2(6) (1985). When
an employee is conducting his work in the usual way and suffers
a heart attack, the injury does not arise by accident and is not
compensable. Jackson v. Highway Commission, 272 N.C. 697, 701,
158 S.E.2d 865, 868 (1968). However, an injury caused by a heart
attack may be compensable if the heart attack is due to an accident,
such as when the heart attack is due to unusual or extraordinary
exertion, Lewter v. Abercrombie Enterprises, Inc., 240 N.C. 399,
404, 82 S.E.2d 410, 415 (1954), or extreme conditions. Dillingham,
320 N.C. at 503, 358 S.E.2d at 382.

Although it is unclear whether the Commission concluded in
the present case that the sticking of the tarp was an “accident,”
we assume, arguendo, that it reached that conclusion. Since the
Commission found that the only event which “could” be deemed
unexpected or unusual and, thus, an accident was that the tarp
became caught, the decedent suffered injury by accident only if
that event caused his heart attack. Based upon medical evidence
in the record, or the lack thereof, the Commission found that the
physical exertion of tugging on the tarp was not the precipitating
cause of the decedent’s heart attack.

The Commission’s opinion and award is not a model of clarity,
but it seems clear that the Commission also found that the frustra-
tion the decedent experienced as a result of his efforts to free
the tarp did not cause his heart attack. Instead, the Commission
found that the decedent’s emotional response to “the situation”
was the precipitating factor. When the Commission's opinion is
viewed in its entirety, it is apparent that the Commission used
the term “situation” to describe events which were precipitating
factors with regard to the decedent’s heart attack, such as backing
the tractor-trailer truck several times to align it properly, but
which occurred after he had freed the tarp. The Commission clearly
found from competent evidence, however, that the events compris-
ing the “situation” after the decedent freed the tarp were neither
unexpected nor extraordinary. Therefore, the “situation” and the
decedent’s frustration arising from it did not constitute an accident
within the meaning of our Workers' Compensation Act.

The Court of Appeals reversed the opinion and award of the
Commission and expressed the view that the facts as found by
the Commission would support no conclusion other than that the
decedent’s heart attack was due to an accident and was a compen-
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sable injury. The Court of Appeals stated that the Commission
had concluded that the decedent’s heart attack was not caused
by an accident and was not compensable “because it was precipitated
by a mental stimulus, frustration, rather than physical exertion
....7 96 N.C. App. 293, 297, 385 S.E.2d 515, 518 (1989). For the
reasons previously set forth herein, we do not believe that the
Commission reached or resolved the issue of whether a heart attack
caused by unexpected and extraordinary frustration may be
compensable.

We need not decide here whether the type of “extraordinary
exertion” which makes a resulting heart attack compensable in-
cludes extraordinary emotional exertion. Based upon substantial
"and competent evidence, the Commission found in the present case
that the only event which could be deemed unexpected and extraor-
dinary and, thus, an accident was the sticking of the tarp. The
Commission also found, however, that the sticking of the tarp was
not a precipitating factor in the decedent’s death. Therefore, the
Commission properly concluded that the decedent’s heart attack
was not the result of an accident arising out of and in the course
of the decedent’s employment and that the defendant must prevail.

The decision of the Court of Appeals, reversing the opinion
and award of the Industrial Commission in favor of the defendant,
is reversed. This case is remanded to the Court of Appeals for
further action consistent with this opinion.

Reversed and remanded.

STATE OF NORTH CAROLINA v. LARRY ANTHONY EVERETT

No. 157A90
(Filed 10 January 1991)

Rape and Allied Offenses § 5 (NCI3d) — rape and sexual offenses —
child victim — sufficient evidence as to time

The State’s evidence was sufficient to allow the jury to
consider two first degree rapes and two first degree sexual
offenses allegedly committed by defendant on his three-year-
old stepdaughter between 1 and 29 February 1988 and between
1 and 31 March 1988 where it tended to show: the offenses
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allegedly occurred in the mobile home where the victim lived
with her mother and defendant; the victim told her stepsister,
defendant’s natural daughter, that defendant “won't leave me
alone; he keep putting his private in mine”; the stepsister
visited the home in February and March 1988, and on each
visit the vietim would talk to her about the assaults; one of
these occasions was on Valentine’s Day, which is 14 February;
the stepsister went to a party for the victim’s 16 March 1988
birthday, and the victim told her something had happened
“near the birthday”; when asked how often defendant did bad
things to her, the victim testified that “he did it when my
mommy go to work” and that her mother went to work “most
of the days”; the victim testified that the defendant “usually”
did it in the bed and when her mother was there, he “usually”
did it in the bathroom; the stepsister testified that she visited
at the mobile home every other weekend and that the victim
told her something had happened “all the time”; the victim
told a social worker that defendant “had put his finger in
her tail”; the victim told a pediatrician that defendant “stuck
his fingers in my tail,” and she responded “yes” when the
pediatrician asked her if that had happened before; the victim
told the examining physician defendant put “his thing” in her,
and in response to the physician’s inquiry concerning the number
of times, she held up three fingers on each hand; the examining
physician testified that the victim’s vaginal opening was larger
than he would have expected had only digital manipulation
occurred; and the stepsister testified that defendant had abused
her in a similar manner, including abuse by penetration. The
temporal uncertainty affected the weight rather than the ad-
missibility of the evidence, and the motion to dismiss on the
ground that the State’s evidence failed to fix a definite time
was properly denied.

Am Jur 2d, Infants § 17.5; Rape §§ 52, 71, 73, 75, 88, 89, 101.

Admissibility, in rape case, of evidence that accused raped
or attempted to rape person other than prosecutrix. 2 ALR4th
330.

APPEAL by the State pursuant to N.C.G.S. § TA-30(2) from
the decision of a divided panel of the Court of Appeals, 98 N.C.
App. 23, 390 S.E.2d 160 (1990), reversing judgments of imprison-
ment entered by Britt, J., on 16 March 1989 in Superior Court,
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CUMBERLAND County, upon defendant’s convictions on two counts
of first-degree rape and two counts of first-degree sexual offense.
Heard in the Supreme Court 9 October 1990.

Lacy H. Thornburg, Attorney General, by James C. Gulick,
Special Deputy Attorney General, for the State, appellant.

James R. Nance, Jr., for defendant appellee.

WHICHARD, Justice.

Defendant was indicted on three counts of first-degree rape
and six counts of first-degree sexual offense. The indictments al-
leged that he committed one rape and two sex offenses during
each of the following periods: (1) between 1 February and 29 February
1988; (2) between 1 March and 31 March 1988; and (3) between
1 April and 14 April 1988.

The trial court dismissed three of the six counts of first-degree
sexual offense. It denied defendant’s motion to dismiss the remain-
ing counts, and the jury convicted defendant on the remaining
charges. The trial court sentenced him to five concurrent life
sentences and one consecutive life sentence.

On appeal, a divided panel of the Court of Appeals found
the evidence insufficient to allow the charges in the indictments
relating to the February and March offenses to go to the jury
and reversed the judgments imposed on those counts. State wv.
Ewverett, 98 N.C. App. 23, 390 S.E.2d 160 (1990). Judge Cozort
dissented, and the State exercised its right to appeal. N.C.G.S.
§ TA-30(2) (1989).

Because this appeal is before us pursuant to N.C.G.S. § TA-30(2),
review is limited to the issue raised in Judge Cozort’s dissent:
whether there was sufficient evidence to allow the jury to consider
the indictments charging two first-degree rapes and two first-degree
sexual offenses committed in February and March 1988. Everett,
98 N.C. App. at 33, 390 S.E.2d at 165. We hold that the evidence
was sufficient to allow the jury to consider these offenses. We
thus reverse the Court of Appeals and remand for reinstatement
of the judgments.

“In testing the sufficiency of the evidence to sustain a convic-
tion and to withstand a motion to dismiss, the reviewing court
must determine whether there is substantial evidence of each essen-
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tial element of the offense and that the defendant was the
perpetrator.” State v. Lyszaj, 314 N.C. 256, 266, 333 S.E.2d 288,
295 (1985). The court “must consider the evidence in the light most
favorable to the state, and the state is entitled to every reasonable
inference to be drawn from the evidence.” State v. Artis, 325 N.C.
278, 301, 384 S.E.2d 470, 483 (1989), sentence vacated, 494 U.S.
---, 108 L.Ed.2d 604 (1990); see also State v. Forney, 310 N.C.
126, 128, 310 S.E.2d 20, 21 (1984).

Generally, an indictment must include a designated date or
period within which the offense occurred. N.C.G.S. § 15A-924(a)(4)
(1990). However, the statute expressly provides that “[e]rror as
to a date or its omission is not ground for dismissal of the charges
or for reversal of a conviction if time was not of the essence with
respect to the charge and the error or omission did not mislead
the defendant to his prejudice.” Id. Also, “[nJo judgment upon any
indictment . . . shall be stayed or reversed for . .. omitting to
state the time at which the offense was committed in any case
where time is not of the essence of the offense, nor for stating
the time imperfectly.” N.C.G.S. § 15-155 (1990).

In cases of sexual assaults on children, temporal specificity
requisites diminish.

We have stated repeatedly that in the interests of justice
and recognizing that young children cannot be expected to
be exact regarding times and dates, a child’s uncertainty as
to time or date upon which the offense charged was committed
goes to the weight rather than the admissibility of the evidence.
Nonsuit may not be allowed on the ground that the State’s
evidence fails to fix any definite time for the offense where
there is sufficient evidence that defendant committed each
essential act of the offense.

State v. Wood, 311 N.C. 739, 742, 319 S.E.2d 247, 249 (1984) (cita-
tions omitted). Unless the defendant demonstrates that he was
deprived of his defense because of lack of specificity, this policy
of leniency governs. See State v. Hicks, 319 N.C. 84, 91, 352 S.E.2d
424, 428 (1987); State v. Sills, 311 N.C. 370, 376, 317 S.E.2d 379,
382 (1984). “[I]t is sufficient for conviction that the jury is satisfied
upon the whole evidence that each element of the crime has been
proved beyond a reasonable doubt.” State v. May, 292 N.C. 644,
655, 235 S.E.2d 178, 185 {emphasis added), cert. denied, 434 U.S.
928, 54 L.Ed.2d 288 (1977).
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Considered in light of the foregoing standards, the pertinent
evidence here showed the following:

The victim, defendant’s stepdaughter, was three years old at
the time the offenses allegedly occurred in the mobile home where
she lived with her mother and defendant. The victim's stepsister,
defendant’s natural daughter, testified that the victim told her
defendant “won’t leave me alone; he keep putting his private in
mine." She testified that she visited the home in February and
March 1988, and that every time she visited the victim would
talk to her about the assaults. She testified, more specifically, that
she went to see defendant near Valentine's Day, which is on 14
February. “[E]very time” she went to see defendant, the vietim
told her something had happened between her and the defendant.
When asked whether the victim was at the home when she visited
near Valentine's Day, defendant’s daughter responded, “I think
so.” The prosecuting attorney then asked whether she gave the
victim something for Valentine’s Day in 1988, and she replied, “I
think so.” The defendant’s daughter also testified that she
remembered going to the victim’s birthday party in 1988 and that
the victim told her something had happened “near the birthday.”
The victim’s birthday is 16 March.

The evidence indicated that the victim suffered repeated
assaults. The victim told defendant’s daughter: “My daddy won’t
leave me alone. He keep putting his — his private in mine (emphasis
added).” When asked how often defendant did “bad things” to her,
the victim testified that “[h]e did it when my mommy go to work”
and that her mother went to work “most of the days.” The victim
testified that the defendant “wsually do it in the bed. . . . [A]nd
when my mommy is there, he usually do it in the bathroom (em-
phasis added).” Also, the victim testified: “[N]Jobody ever touched
me how [the defendant did].”

The daughter testified that she visited at the trailer every
other weekend and that the victim told her something had hap-
pened “all the time.” When a social worker talked to the victim,
she told him the defendant “had put his finger in her tail.” The
vietim told a pediatrician that defendant “stuck his fingers in my
tail,” and she responded “yes” when the pediatrician asked her
if that had happened before. She told her examining physician
defendant put “his thing” in her, and in response to the physician’s
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inquiry concerning the number of times, she held up three fingers
on each hand.

Further, the physical evidence was consistent with repeated
penetration by a blunt object. The examining physician testified
that the vaginal opening was larger, than he would have expected
had only digital manipulation occurred.

Additional testimony established a pattern of child sexual abuse
by defendant. The daughter testified that defendant had abused
her sexually in a similar manner, including abuse by penetration.

We hold that the foregoing evidence, as a whole, considered
in the light most favorable to the State as required, was sufficient
to withstand the motion to dismiss and to allow the jury to consider
the first-degree rapes and first-degree sexual offenses allegedly
committed in February and March 1988, It permitted a reasonable
inference that defendant regularly perpetrated rapes and sexual
offenses on the minor victim and that one of each category of
those offenses occurred on or near both 14 February and 16 March
1988, dates within the ranges set forth in the indictments. The
temporal uncertainty affected the weight rather than the admissibili-
ty of the evidence, and the motion to dismiss on the ground that
the State’s evidence failed to fix a definite time was properly denied.
State v. Wood, 311 N.C. at 742, 319 S.E.2d at 249.

For the foregoing reasons, the decision of the Court of Appeals
is reversed. The case is remanded to the Court of Appeals for
further remand to the Superior Court, Cumberland County, for
reinstatement of the judgments.

Reversed.

STATE OF NORTH CAROLINA v. DREAMER LEE COTTLE ALSTON

No. 397A90
(Filed 10 January 1991)

APPEAL as of right pursuant to N.C.G.S. § 7TA-27(a) from judg-
ment imposing a sentence of life imprisonment entered by Strickland,
J., at the 2 January 1990 Criminal Session of Superior Court, NEW
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HANOVER County. Calendared for argument in the Supreme Court
10 December 1990; determined on the briefs without oral argument
pursuant to N.C.R. App. P. 30(d).

Lacy H. Thornburg, Attorney General, by Thomas J. Ziko,
Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Constance
H. Everhart, Assistant Appellate Defender, for defendant-appellant.

Dreamer Lee Cottle Alston, pro se.

PER CURIAM.

Defendant, Dreamer Lee Cottle Alston, was indicted by the
New Hanover County grand jury on 28 August 1989 for the murder
of Pernell Dewayne Joe. The case was tried noncapitally at the
2 January 1990 Criminal Session of Superior Court, New Hanover
County.

The evidence tended to show that Pernell Dewayne Joe died
shortly before midnight on 16 August 1989 as a result of a single
gunshot wound to the upper chest. Earlier that evening, around
7:00 or 8:00, Joe got into an argument and fist fight with his
brother, James William Joe, at the Dove Meadows apartment com-
plex in Wilmington, where Pernell Joe resided with his girlfriend,
Dana Aldelette. A group of people tried to break up the fight.
Present in the crowd were Aldelette and several of James Joe's
friends, including defendant, her husband Mike Alston, and a number
of their companions. The fight lasted about ten minutes, and then
Pernell went back to his apartment, and his brother James left
for a short while.

Subsequently, around 9:00 p.m., defendant and her husband
and friends were getting into defendant’s car, and Pernell Joe
was outside talking with his girlfriend. Mike Alston said something
to Joe about the earlier fight to the effect, *“[T]hat’s why you got
your a- kicked,” and Joe became angry and responded. Alston
got out of the car, and the two men began fighting on the road
in front of the apartment of Amanda Bryan and Dawn James.
A large crowd gathered to watch, and the fight continued for fifteen
to thirty minutes until police officers arrived to break it up. During
the fight, James Joe heard Mike Alston say, “I am going to Kkill
you Pernell.” Several witnesses saw defendant run toward Pernell
Joe with a forty-ounce beer bottle in her hand, but someone at
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the scene stopped her from entering the fight by pushing her
off or punching her.

When the fight ended, defendant and three of the girls who
were with her got into defendant’s white Nissan Sentra to leave.
As she walked to the car, defendant said, “I've got something
for ya'll. I've got something for ya'll.” Defendant drove to her
house and went inside briefly, then drove back to Dove Meadows
and picked up her husband and Angela Gibson. Afterwards, they
all went to the home of Catherine Smith at Garden Lakes Estates,
approximately four miles from Dove Meadows. On the way there
in the car, defendant was saying things like, “[Y]ou don't f-- with
anybody I love because I will f- you up too . . .” and “I will
put a cap in his a- and the only thing that is going to save him
are the cops.”

The group arrived at Garden Lakes Estates around 10:00 p.m.
and visited for thirty to forty minutes with Catherine Smith on
her front porch. Defendant told some of those present that they
had just come from a fight at Dove Meadows between her husband
and Pernell Joe, that Pernell’'s “home boys jumped on him [her
husband],” that she was not going to have anybody “running over
her man,” and that she was “going back there and . . . f~ this
mother f--er up.” Defendant also patted her hip and stated, “I've
got five rounds and I am going to unload every one of them in
his . . . a-."

Meanwhile, Pernell Joe also was still at Dove Meadows with
several friends, who were trying to calm him down. Then Joe
and his friends began playing “baseball,” with Joe using a boat
paddle as a bat. Willie “Spanky” Smith, one of Joe’s friends, had
picked up a large stick like a closet rod. A while later, defendant
. returned, driving the white Nissan, with Mike Alston seated next
to her and Angela Gibson on the far side of the front passenger
seat. Three companions were in the back seat. The evidence was
conflicting as to whether Joe was initially inside the apartment
or outside the apartment when defendant drove past.

Eight eyewitnesses, including three of the women in defend-
ant’s car, two of Joe's friends, Joe’s girlfriend, and two bystanders
offered somewhat varied accounts of the events that followed. The
witnesses generally agreed that, as defendant drove slowly past
Joe's apartment, Joe ran alongside or behind the car, carrying
the boat paddle over his shoulder. Smith also followed on the other
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side, carrying the closet rod. Defendant made a U-turn at the in-
tersection at the end of the street. At that point, Joe was on
the driver’s side of the car, and Smith was on the other side.
A brief conversation occurred between Joe and the occupants of
the car, then defendant’s hand extended from the window, several
(from two to five) shots were fired, and Joe ran back down the
street and fell near his apartment.

According to two witnesses, when Joe approached the car,
defendant said, “Mother f--er, you got to die,” and fired.

As defendant and her companions left Dove Meadows, defend-
ant stated that everyone had been laughing about the fight and
that she had given them something to laugh about. Defendant also
stated that she had only shot Joe once in the shoulder. She told
the passengers in the car “[s]he had been in jail before and she
don’t care if she goes back again.” They also stopped a car occupied
by one of Mike Alston’s friends, and defendant told him she had
just shot somebody.

Officers who responded to the scene found Pernell Joe lying
on the ground near his apartment at 218 Virginia Avenue. The
boat paddle was lying in the street approximately 171 feet away
from the body, and a trail of blood led from that point to where
Joe was found. Defendant, her husband, and others were arrested
later that night.

At the conclusion of the evidence, defendant’s motion to dismiss
was denied, and possible verdicts were submitted to the jury of
first-degree murder, second-degree murder, and not guilty. The
jury found defendant guilty of first-degree murder, as charged.
From judgment entered 4 January 1990, imposing a sentence of
life imprisonment, defendant appealed.

Upon defendant’s application of indigency, the Appellate
Defender was assigned to represent defendant on her appeal to
this Court. After thorough review of the record and the relevant
law and further consultation with fellow counsel, defense counsel
stated that she was unable to identify any issue with sufficient
merit to support a meaningful argument for relief on appeal. In
accordance with Anders v. California, 386 U.S. 738, 18 L. Ed. 2d
493 (1967), defense counsel submitted a brief in which she discussed
four possible assignments of error “that might arguably support
the appeal,” id. at 744, 18 L. Ed. 2d at 498, and requested this
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Court to conduct a full examination of the record. Defense counsel
submitted a copy of her brief to defendant, with copies of the
transecript and record and a letter notifying defendant of her right
to submit a brief to this Court on her own behalf in accordance
with Anders. Defendant subsequently filed a pro se brief. We con-
clude that defense counsel has fully complied with Anders.

Upon our thorough review of the transcript, record, briefs
of counsel, and defendant’s pro se brief, this Court finds no error
warranting reversal of defendant’s conviction or modification of
her sentence. In defendant’s trial and sentencing, we find

No error.

RECOVERY CENTERS OF AMERICA, INC., pBAa NEW BEGINNINGS OF
NORTH CAROLINA, PETITIONER-APPELLANT v. NORTH CAROLINA
DEPARTMENT OF HUMAN RESOURCES, DIVISION OF FACILITY SERV-
ICES, CERTIFICATE OF NEED SECTION, RESPONDENT-APPELLEE AND
DUKE UNIVERSITY, INTERVENOR-RESPONDENT-APPELLEE

No. 126PA90
(Filed 10 January 1991)

ON petitioner-appellant’s petition for discretionary review (prior
to a determination by the Court of Appeals) of the 11 August
1989 final decision of the Department of Human Resources by I1.0.
Wilkerson, Jr., Director, Division of Facility Services. Submitted
on briefs without oral argument 10 December 1990.

Thompson & Burgess, by Kenneth L. Burgess, for petitioner-
appellant.
Lacy H. Thornburg, Attorney General, by James A. Wellons,

Assistant Attorney Gemeral, for North Carolina Department of
Human Resources, respondent-appellee.

Womble, Carlyle, Sandridge & Rice, by Roddey M. Ligon,
Jr., and M. Elizabeth Gee, for Duke University, intervenor-
respondent-appellee.

EXUM, Chief Justice.

Under the rationale and holding in HCA Crossroads Residen-
tial Ctrs. v. N.C. Dept. of Human Res., 327 N.C. 573, 398 S.E.2d
466 (1990}, the final decision of the Department of Human Resources
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entered 11 August 1989 is vacated. The Department must issue
the Certificate of Need for which the petitioner-appellant has ap-
plied. The matter is remanded to the Department for further
proceedings not inconsistent with this decision. Durham Meridian
Partnership v. N.C. Dept. of Human Res., 327 N.C. 586, 398 S.E.2d
474 (1990).

Vacated and remanded.

Justice WHICHARD concurring.

While I continue to adhere to the reasoning in my dissenting
opinion in HCA Crossroads Residential Ctrs. v. N.C. Dept. of Human
Res., 327 N.C. 573, 398 S.E.2d 466 (1990}, the majority opinion
there is now the law governing this case. For this reason, I concur
in the foregoing opinion.

Justice FRYE joins in this concurring opinion.

STATE OF NORTH CAROLINA v. DEAN DARWIN FOLAND anp MATTHEW
ERVIN PURDY

No. 62PA90
(Filed 10 January 1991)

ON the State’s and defendants’ petitions for discretionary
review and defendants’ appeal from a decision of the Court of
Appeals, 97 N.C. App. 309, 388 S.E.2d 195 (1990). Heard in the
Supreme Court 8 October 1990.

Lacy H. Thorrnburg, Attorney General, by James Peeler Smith,
Special Deputy Attorney Gemeral, for the State-appellant and
appellee.

Malcolm Ray Hunter, Jr., Appellate Defender, for defendant-
appellee and appellant Foland; Robin E. Hudson for defendant-
appellee and appellant Purdy.

PER CURIAM.

We initially allowed the State’s petition for discretionary review
of the Court of Appeals’ holding that the indictments must be
dismissed under the Speedy Trial Act, N.C.G.S. § 15A-701, et seq.,
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repealed by Chapter 688, 1989 Session Laws. Defendants appealed
and petitioned for discretionary review of the Court of Appeals’
holding that there was no error in the trial court’s denial of defend-
ants’ motion to suppress certain evidence, a holding with which
Judge Greene disagreed. We allowed defendants’ petition and denied
the State’s motion to dismiss defendants’ appeal.

After giving careful consideration to the oral arguments and
new briefs of the State and defendants, the Court determines that
the petitions for discretionary review were improvidently allowed.
This leaves undisturbed the decision of the Court of Appeals that
the indictments against defendants be dismissed and makes moot
defendants’ appeal, which we now dismiss because it is moot.

Petitions for discretionary review improvidently allowed;
appeal dismissed.

STEWART OFFICE SUPPLIERS, INC. v. SOUTHERN NATIONAL BANK OF
NORTH CAROLINA

No. 128A90
(Filed 10 January 1991)

APPEAL of right by defendant Southern National Bank of North
Carolina pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 97 N.C. App. 353, 388 S.E.2d
599 (1990), reversing an order of summary judgment granted in
favor of defendant entered by Smnepp, J., on 7 December 1988 in
Superior Court, MECKLENBURG County. Heard in the Supreme
Court 9 October 1990.

Lawrence U. Davidson, III, for plaintiff-appellee.

Parker, Poe, Adams & Bernstein, by Gaston H. Gage and
Craig T. Lynch, for defendant-appellant Southern National Bank
of North Carolina.

PER CURIAM.

For the reasons stated in the dissenting opinion of Greene,
J., the decision of the Court of Appeals is

Reversed.
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MARY BONNEAU (BONNIE) MCELVEEN-HUNTER v. FOUNTAIN MANOR
ASSOCIATION, INC.
No. 143PA90
(Filed 10 January 1991)

ON discretionary review of the decision of the Court of Ap-
peals, 96 N.C. App. 627, 386 S.E.2d 435 (1989), reversing a judgment
entered by Cornelius, J., on 16 June 1988 after hearing at the
16 May 1988 Civil Session of Superior Court, GUILFORD County.
Heard in the Supreme Court 10 December 1990.

Osteen & Adams, by William L. Osteen, Sr., for plaintiff-
appellant. .

Nichols, Caffrey, Hill, Evans & Murrelle, by Charles E. Nichols
and FEwverett B. Saslow, Jr., for defendant-appellee.

PER CURIAM.
Affirmed.

Chief Justice EXUM did not participate in the consideration
or decision of this case.
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IN THE MATTER OF THE FORECLOSURE SALE OF THE PROPERTY OF
W. CRAIG STEWART aNp wirg, CONNIE Y. STEWART, DEED OF TRUST
BOOK 642, PAGE 916 AND BOOK 682, PAGE 563

No. 198PA90
(Filed 10 January 1991)

ON petition for discretionary review pursuant to N.C.G.S.
§ 7TA-31 of an unpublished decision of the Court of Appeals, 98
N.C. App. 154, 391 S.E.2d 224 (1990), affirming the order entered
by Griffin, J., in Superior Court, DAVIDSON County, on 14 March
1989, Heard in the Supreme Court on 13 December 1990,

Schoch, Schock and Schoch, by Arch Schoch, Jr., and Karen
M. Zaman & Associates, by Michael W. Sigler, for petitioner-
appellee.

Stern, Graham & Klepfer, by James W. Miles, Jr. and
J. Bradley Purcell, for respondent-appellants.

PER CURIAM.

Affirmed.
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STATE OF NORTH CAROLINA v. BOBBY LEE WOODRUFF

No. 322A90
(Filed 10 January 1991)

APPEAL by the defendant pursuant to N.C.G.S. § TA-30(2) from
a decision of a divided panel of the Court of Appeals, 99 N.C.
App. 107, 392 S.E.2d 434 (1990), finding no error in the judgment
entered 13 April 1989, by Sitton, J., in Superior Court, HENDER-
SON County. Heard in the Supreme Court 11 December 1990.

Lacy H. Thornburg, Attorney General, by Elisha H. Bunting,
Jr., Special Deputy Attorney General, for the State.

Prince, Youngblood, Massagee & Jackson, by J. Michael Edney
and Sharon B. Ellis, for the defendant-appellant.

PER CURIAM.

Affirmed.
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FRANK S. J. MCINTOSH, PLAINTIFF v. CAREFREE CAROLINA COMMUNITIES,
INC., DEFENDANT v. R. P. THOMAS, THIRD-PARTY DEFENDANT

No. 279A90
(Filed 10 January 1991)
APPEAL of right by plaintiff pursuant to N.C.G.S. § 7A-30(2)
from the decision of a divided panel of the Court of Appeals, 98
N.C. App. 653, 391 S.E.2d 851 (1990), affirming a judgment entered

6 October 1988 by Lewis, J., in Superior Court, TRANSYLVANIA
County. Heard in the Supreme Court 12 December 1990.

Adams, Hendon, Carson, Crow & Saenger, P.A., by Martin
K. Reidinger and Lori M. Glenn, for plaintiff-appellant.

Harrell & Leake, by Larry Leake, for defendant-appellee.

Prince, Youngblood, Massagee & Jackson, by Boyd B. Massagee,
Jr., and Sharon B. Ellis, for third-party defendant-appellee.

PER CURIAM.

For the reasons stated in the dissenting opinion of Greene,

J., the decision of the Court of Appeals is

Reversed.
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RICHARD SHERWOOD WEBSTER anp BENNY MITCHELL CHURCH v.
HARRELL POWELL, JR.

No. 258A90
(Filed 10 January 1991)

APPEAL by plaintiffs from the decision of a divided panel of
the Court of Appeals, 98 N.C. App. 432, 391 S.E.2d 204 (1990},
affirming a judgment of directed verdict in favor of defendant
entered 21 October 1988, by Morgan, J., in Superior Court, FORSYTH
County. Heard in the Supreme Court 12 December 1990.

Robert R. Schock for plaintiff appellants.

Womble Carlyle Sandridge & Rice, by William C. Raper and
G. Michael Barnhill, for defendant appellee.

PER CURIAM.

For the reasons stated in the opinion for the Court of Appeals
by Orr, J., relating to the statute of limitations on defendant’s
alleged malpractice, and relating to the failure of the insurance
policy in question to cover the fiduciary duties alleged, the decision
of the Court of Appeals is affirmed.

Affirmed.
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BOOHER v. FRUE
No. 299P90
Case below: 98 N.C.App. 585

Petition by defendant (Ronald K. Payne) for discretionary review
pursuant to G.S. 7A-31 denied 10 January 1991.

DUKE UNIVERSITY v. HESTER
No. 381P90
Case below: 99 N.C.App. 360

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991.

FLETCHER, BARNHARDT & WHITE, INC. v. MATTHEWS
No. 560P90
Case below: 100 N.C.App. 436

Petition by plaintiff for discretionary review pursuant to G.S.
TA-31 denied 10 January 1991.

FORBES v. PAR TEN GROUP, INC.

No. 477P90

Case below: 99 N.C.App. 587

Petition by several defendants for discretionary review pur-
suant to G.S. TA-31 denied 10 January 1991.
GLOVER v. N.C. FARM BUREAU MUT. INS. CO.

No. 347P90

Case below: 99 N.C.App. 360

Petition by plaintiff (Adlene R. Glover) for discretionary review
pursuant to G.S. 7TA-31 denied 10 January 1991.
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HAZELWOQOD v. LANDMARK BUILDERS, INC.

No. 550P90

Case below: 100 N.C.App. 386

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991,
HUGGINS v. CRUTCHFIELD PLUMBING AND HEATING CO.

No. 418P90

Case below: 99 N.C.App. 582

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.
IN RE BRITT

No. 343P90

Case below: 99 N.C.App. 360

Petition by Michael Ray Britt for writ of certiorari to the
North Carolina Court of Appeals denied 10 January 1991.
IN RE GARDNER

No. 292P90

Case below: 98 N.C.App. 698

Petition by Caveators for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991.
KEMPSON v. N.C. DEPT. OF HUMAN RESOURCES

No. 570PA90

Case below: 100 N.C.App. 482

Petition by defendant for writ of supersedeas allowed 10 January
1991. Petition by defendant for discretionary review pursuant to
G.S. TA-31 allowed 10 January 1991.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7TA-31

LEE v. VISION CABLE OF NORTH CAROLINA
No. 479P90
Case below: 100 N.C.App. 190

Petition by plaintiffs for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.

LYMANGROVER v. WAKE FOREST UNIVERSITY
No. 336P90
Case below: 99 N.C.App. 222

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.

MID-STATE FORD, INC. v. ELDRIDGE
No. 517P90
Case below: 100 N.C.App. 329

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.

MORTON v. FAHY

No. 503P90

Case below: 100 N.C.App. 329

Petition by defendants for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991.
MUDUSAR v. V. G. MURRAY & CO.

No. 552P90

Case below: 100 N.C.App. 395

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.
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DisPoSITION OF PETITIONS FOR DISCRETIONARY REVIEwW UNDER G.S. 7TA-31

NAPIER v. HIGH POINT BANK & TRUST CO.
No. 525P90
Case below: 100 N.C.App. 390

Petition by defendant (Henry Hazel Clodfelter) for discretionary
review pursuant to G.S. 7TA-31 denied 10 January 1991.

NYE v. NYE
No. 530P90
Case below: 100 N.C.App. 326

Petition by plaintiff for discretionary review pursuant to G.S.
TA-31 denied 10 January 1991.

PHEASANT v. McCKIBBEN
No. 5561P9%0
Case below: 100 N.C.App. 379

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.

PINEHURST AREA REALTY, INC. v. VILLAGE OF PINEHURST
No. 461P90
Case below: 100 N.C.App. 77

Motion by defendant to dismiss appeal for lack of substantial
constitutional question allowed 10 January 1991. Petition by plain-
tiff for discretionary review pursuant to G.S. TA-31 denied 10 January
1991.

RAGAN v. COUNTY OF ALAMANCE
No. 277TPA90
Case below: 98 N.C.App. 636

Petition by defendants for discretionary review pursuant to
G.S. TA-31 as to additional issues allowed 14 January 1991.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

ROANE-BARKER v. SOUTHEASTERN
HOSPITAL SUPPLY CORP.

No. 341P90
Case below: 99 N.C.App. 30

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 denied 10 January 1991.

SOUTH ATLANTIC PRODUCTION CREDIT ASSN. v. GREEN
No. 518P90
Case below: 100 N.C.App. 190

Petition by defendants for discretionary review pursuant to
G.S. 7A-31 denied 10 January 1991.

SPARKS v. NATIONWIDE MUT. INS. CO.
No. 313P90
Case below: 99 N.C.App. 148

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 denied 10 January 1991.

SPROLES v. GREENE
No. 482PA90
Case below: 100 N.C.App. 96

Petitions by plaintiffs (Sproles and Phillips) and defendant
(Integon) for discretionary review pursuant to G.S. TA-31 allowed
10 January 1991,

STATE v. ABSHER
No. 543PA90
Case below: 100 N.C.App. 453

Petition by Attorney General for discretionary review pur-
suant to G.S. 7TA-31 allowed 10 January 1991.
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DisposSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

STATE v. BLANKS
No. 496P90
Case below: 100 N.C.App. 332

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991.

STATE v. DAIL
No. 415P90
Case below: 99 N.C.App. 584

Motion by the Attorney General to dismiss appeal for lack
of substantial constitutional question allowed 10 January 1991. Peti-
tion by defendant for discretionary review pursuant to G.S. 7TA-31
denied 10 January 1991.

STATE v. HARRELL
No. 546P90
Case below: 100 N.C.App. 450

Petition by defendant for writ of supersedeas denied and tem-
porary stay dissolved 10 January 1991. Petition by defendant for
discretionary review pursuant to G.S. 7A-31 denied 10 January 1991.

STATE v. HAWKINS
No. 515P90
Case below: 100 N.C.App. 330

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991,

STATE v. JACKMAN
No. 562P90
Case below: 100 N.C.App. 601

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

STATE v. JONES
No. 421P90
Case below: 99 N.C.App. 412

Motion by the Attorney General to dimiss appeal for lack
of substantial constitutional question allowed 10 January 1991, Peti-
tion by defendant for discretionary review pursuant to G.S. TA-31
denied 10 January 1991.

STATE v. LOVE
No. 512P90
Case below: 100 N.C.App. 226

Motion by the Attorney General to dismiss appeal for lack
of substantial constitutional question allowed 10 January 1991. Peti-
tion by defendant for discretionary review pursuant to G.S. TA-31
denied 10 January 1991.

STATE v. MCKENDALL
No. 539P90
Case below: 100 N.C.App. 333

Motion by the Attorney General to dismiss appeal for lack
of substantial constitutional question allowed 10 January 1991. Peti-
tion by defendant for discretionary review pursuant to G.S. TA-31
denied 10 January 1991.

STATE v. MOORE
No. 492P90
Case below: 100 N.C.App. 331

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991.
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DiSPOSITION OF PETITIONS FOR DISCRETIONARY REVIEw UNDER G.S. TA-31

STATE v. PETERSON
No. 420P90
Case below: 99 N.C.App. 585

Motion by the Attorney General to dismiss appeal for lack
of substantial constitutional question allowed 10 January 1991. Peti-
tion by defendant for discretionary review pursuant to G.S. TA-31
denied 10 January 1991.

STATE v. RIGGS
No. 469P90
Case below: 100 N.C.App. 149

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 denied 10 January 1991.

STATE v. ROSS
No. 493A90
Case below: 100 N.C.App. 207

Petition by defendant for discretionary review pursuant to
G.S. TA-31 and Appellate Rule 16(b) as to additional issues allowed
10 January 1991.

STATE v. SHOEMAKER
No. 363P90
Case below: 99 N.C.App. 363

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 10 January 1991.

STATE v. SMITH
No. 390P90
Case below: 99 N.C.App. 67

Petition by defendant (Steven Jerome Crawford) for writ of
certiorari to the North Carolina Court of Appeals denied 10 January
1991.
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DispOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

STATE v. WALKER

No. 349P90

Case below: 99 N.C.App. 363

Motion by the Attorney General to dismiss appeal for lack
of substantial constitutional question allowed 10 January 1991. Peti-
tion by defendant for discretionary review pursuant to G.S. TA-31
denied 10 January 1991.
STATE v. WALLER

No. 508P90

Case below: 100 N.C.App. 331

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 denied 10 January 1991.
STATE EX REL. UTILITIES COMMISSION v.

VILLAGE OF PINEHURST

No. 362PA90

Case below: 99 N.C.App. 224

Petition by defendant for discretionary review pursuant to
G.S. TA-31 allowed 10 January 1991.
SUMMER v. ALLRAN

No. 523P90

Case below: 100 N.C.App. 182

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.
WADDLE v, SPARKS

No. 476A90

Case helow: 100 N.C.App. 129

Petitions by defendant (Mills) and by defendant (Sparks) for
discretionary review pursuant to G.S. 7A-31 and Appellate Rule
16(b) as to additional issues allowed 10 January 1991. Petition by
plaintiff (Jacqueline E. Simpson) for discretionary review pursuant
to G.S. TA-31 allowed 10 January 1991.
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WALKER v. N.C. DEPT. OF HUMAN RESOURCES
No. 557P90 (Walker)
No. 558P90 (Camp)
Case below: 100 N.C.App. 498

Petition by defendant for writ of supersedeas denied and tem-
porary stay dissolved 10 January 1991. Petition by defendant for
discretionary review in both cases pursuant to G.S. TA-31 denied
10 January 1991.

WALL v. N.C. DEPT. OF HUMAN RESOURCES
No. 483P90
Case below: 99 N.C.App. 330

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.

WEST v. SOUKKAR
No. 355P90
Case below: 99 N.C.App. 363

Petition by plaintiff for discretionary review pursuant to G.S.
7A-31 denied 10 January 1991.
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STATE OF NORTH CAROLINA v. ROGER LEE SMITH

No. 235A88
(Filed 7 February 1991)

1. Arrest and Bail § 63 (NCI4th) — warrantless arrest —probable
cause —victim’s description and other circumstances

The warrantless arrest of defendant was based on prob-
able cause where a felonious assault and robbery victim told
the police that he and a murder victim were robbed and shot
by “a black male wearing blue jeans and a blue shirt”; a deputy
sheriff driving a patrol car saw a person matching this descrip-
tion two hours later some two miles from the crime scene;
defendant fled as the deputy approached him with the patrol
car; the deputy called for backup to help search the area where
the suspect ran; the search ended when the police discovered
a black man running through the woods who matched the
victim’s and deputy’s descriptions; the police called to the man
to stop without success and apprehended him after a brief
chase; when the deputy asked the suspect his name, he re-
sponded that he hadn’t shot anybody; and the deputy then
searched the suspect and discovered a billfold containing a
blank check on the account of one of the victims. Assuming
that the victim’s vague description of the felon was insufficient
to establish probable cause to arrest, the other circumstances
of the arrest, combined with the description, made the arrest
lawful.

Am Jur 2d, Arrest §§ 44-46, 48; Searches and Seizures
§§ 92, 93.

What constitutes probable cause for arrest— Supreme
Court cases. 28 L. Ed. 2d 978.

2. Criminal Law § 75.8 (NCI3d)— second interrogation — failure
to repeat Miranda warnings— prior warnings not stale
The trial court did not err in finding that Miranda warn-
ings given to defendant prior to his first interrogation by
police officers had not grown stale at the time of his second
interrogation by the sheriff and in concluding that defendant’s
statements to the sheriff and the fruits of those statements
were not inadmissible because defendant was not given re-
newed Miranda warnings prior to the second interrogation.
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Although evidence that defendant had not slept for thirty
hours and had consumed large amounts of alcohol and drugs,
that defendant had an IQ of only seventy-nine, that the sheriff
was not present at the first interrogation and did not restate
defendant’s Miranda rights, and that there were significant
differences in defendant’s responses to questions in the two
interrogations tended to indicate that the warnings had grown
stale, the trial court’s finding that the warnings had not grown
stale was supported by evidence that the second interrogation
followed the first by less than an hour and the sheriff began
the interview by asking defendant if he had been advised
of his Miranda rights; officers offered defendant food and drink
before he was interrogated, and defendant accepted a soft
drink; the interrogation was conducted in an air-conditioned
office; the officers asked defendant if he was under the in-
fluence of drugs or other stimulants and defendant responded
negatively; an officer advised defendant of his constitutional
rights, orally explaining each of the rights to defendant and
having defendant initial each right on the waiver of rights
form as the right was explained to him; and defendant had
been advised of his rights on four occasions prior to his arrest
and admitted that he understood his rights on each of those
occasions. ‘

Am Jur 2d, Criminal Law §§ 791-794.

. Criminal Law § 75.2 (NCI3d}— statements by sheriffi—

confession not involuntary

Defendant’s confession to the sheriff was not involuntary
because the sheriff told defendant that the Bible encouraged
truth telling, that telling the truth would help with the judge
and prosecutor, and that he could get the electric chair where
the trial court found, based upon the sheriff’s testimony, that
no promises were made to defendant. Furthermore, the total-
ity of the circumstances permitted the conclusion that the
confession was voluntary where the State’s evidence tended
to show that the type of “police dominated atmosphere” which
can tend to coerce an incriminating statement from a suspect
was not present because the police offered him food and drink
and took him to an air-conditioned office; an officer advised
defendant of his constitutional rights prior to his first inter-
rogation, orally explaining each of the rights to defendant
and having defendant initial each right on the waiver of rights
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form as the right was explained to him; defendant answered
that he understood each of the rights and responded negatively
when asked if he was under the influence of medicine, nar-
cotics, intoxicating liquor, or other stimulants; when asked
whether he wanted to speak to the officers or to see an at-
torney, defendant stated that he would talk to the officers;
defendant was in his early twenties, had completed the ninth
grade and had received an electrician’s certificate from a
technical school; defendant was able to read the waiver of
rights form and could understand what it said; defendant had
been advised of his rights on four occasions and admitted
that he understood those rights when explained to him on
the earlier occasions and on the date of his confession; officers
gave defendant his Miranda warnings at approximately 10:00
a.m. and interrogated him until sometime after 1:00 p.m.; short-
ly thereafter, the sheriff began his interrogation by asking
defendant if he had been advised of his constitutional rights
and if he understood those rights, and defendant responded
affirmatively to both questions; and any benefits the sheriff
mentioned to defendant were in response to defendant’s own
inquiry.

Am Jur 2d, Evidence §§ 548, 565, 573.

. Criminal Law § 76.5 (NCI3d)— admissibility of confession—
findings as to promises

The trial court was not required to make findings of fact
regarding the sheriff's statement to defendant that he could
tell the judge and district attorney that defendant had
cooperated where the sheriff’'s testimony that he made the
statement was uncontradicted, and the statement by the sheriff
did not render defendant’s confession involuntary. While there
was a material conflict in the evidence as to whether the
sheriff made statements or promises about which defendant
testified, the trial court’s finding that no promises were made
to defendant was, in essence, a finding that the promises about
which defendant testified were never made, and this finding
supported the conclusion that the confession was freely and
voluntarily given.

Am Jur 2d, Evidence § 585.
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Jury § 7.14 (NCI3d) — peremptory challenges —prima facie case
of discrimination—rebuttal by State

A defendant charged with first degree murder, felonious
assault and armed robbery established a prima facie case of
purposeful discrimination in the prosecutor’s exercise of peremp-
tory challenges where the defendant is a young black man
and both victims are white; the case attracted much attention;
a statement by the district attorney criticizing defense counsel
for using fifteen out of sixteen peremptory challenges to ex-
cuse white jurors tends to support an inference of discrimina-
tion; and although the prosecutor did not use all sixteen of
his peremptory challenges, he exercised twelve of the fifteen
used to exclude blacks. However, the State rebutted this prima
facie case with evidence that the State did not use all of
its peremptory challenges, it accepted nine blacks, and the
jury was ultimately composed of seven blacks and five whites,
and with the prosecutor’s explanations that each peremptory
challenge was exercised because of concerns for prospective
jurors’ uncertainties about the death penalty, nervousness in
the face of voir dire questioning, prior contact with either
defense counsel or the criminal justice system, or having children
approximately the age of defendant. Further, the record sup-
ported trial court’s conclusion that the reasons given by the
prosecutor were not pretextual.

Am Jur 2d, Jury § 235.

Use of peremptory challenge to exclude from jury persons
belonging to a class or race. 79 ALR3d 14.

. Jury § 7.14 (NCI3d) — peremptory challenges — disparate ques-

tioning of blacks —employment of whites by prosecutor—
discrimination not shown

The district attorney’s alleged disparate questioning of
blacks did not indicate his intent to discriminate in the exercise
of his peremptory challenges. Nor was discrimination evident
merely because the district attorney’s office employs a percent-
age of whites higher than that of the district itself.

Am Jur 2d, Jury § 235.

Use of peremptory challenge to exclude from jury persons
belonging to a class or race. 79 ALR3d 14.
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7. Jury § 7.9 (NCI3d) — challenge for cause — juror’s consideration
of impaired capacity mitigating circumstance
The trial court did not err in the denial of defendant’s
challenge for cause of a prospective juror on the ground that
he would not consider the statutory impaired capacity mitigating
circumstance on the basis of alcohol or drugs where it is clear
from the juror’'s answers to voir dire questions that, when
instructed by the trial court to consider a statutory mitigating
circumstance, he would consider that circumstance but would
give it whatever weight he thought appropriate. While defend-
ant is entitled to have the jury consider all appropriate
mitigating circumstances, the weight to be given each eircum-
stance is for the individual juror to determine.

Am Jur 2d, Jury §§ 279, 291.

8. Jury § 6.3 (NCI3d)— questioning of prospective jurors—
sympathy from observing defendant
The trial court in a first degree murder case did not
abuse its discretion in allowing the district attorney to ask
potential jurors whether the fact that they could observe de-
fendant in the courtroom each day would cause them to have
sympathy toward defendant and not toward the victim, who
obviously could not be present, since the district attorney’s
questions did not have the effect of urging jurors to ignore
defendant’s demeanor at trial but sought to identify those
jurors who would be sympathetic to defendant due to his
presence in the courtroom.

Am Jur 2d, Jury § 271.

9. Jury § 6.3 (NCI3d)— mitigating circumstance of age—illus-
tration to prospective jurors
The trial court did not abuse its discretion in permitting
the district attorney to inform prospective jurors during jury
selection that the mitigating circumstance of age might be
met if the person was sixteen, seventeen, or eighteen years
old since the district attorney merely attempted to illustrate
what was meant by the mitigating circumstance of age and
did not attempt to ‘“stake out” jurors to a particular test
for this mitigating circumstance.

Am Jur 2d, Jury §§ 265, 267, 269.
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Jury § 6.3 (NCI3d}— jury selection—description of mitigating
circumstance for murder

The district attorney did not impermissibly limit the range
of mitigating circumstances for first degree murder when he
described such circumstances during jury selection as those
which “make a murder not so bad.”

Am Jur 2d, Jury §§ 265, 267, 269.

Jury § 6.3 (NCI3d)— jury selection—{fairness to defendant
and the people

The trial court did not abuse its discretion in permitting
the district attorney to ask prospective jurors whether they
understood that “we must be fair to the defendant and be
fair also to the people of North Carolina and the victim's family.”

Am Jur 2d, Jury §§ 265, 267, 269.

Jury § 6.4 (NCI3d)— jury selection— question about strength
to recommend death penalty

The trial court did not abuse its discretion in permitting
the district attorney to ask prospective jurors whether they
were ‘“‘strong enough to recommend the death penalty” since
the question was not intended to stake out the jurors but
was intended to elicit information that would indicate whether
a challenge for cause was warranted.

Am Jur 2d, Jury §§ 289, 290.

Comment Note — Beliefs regarding capital punishment as
disqualifying juror in capital cases—post-Witherspoon cases.
39 ALR3d 550.

Jury § 6.3 (NCI3d)— jury selection — mitigating circumstances
— prosecutor’s erroneous statement about weight — absence of
prejudice

Defendant was not prejudiced by the district attorney’s
erroneous statement during jury selection that jurors could
give mitigating circumstances no weight at all because the
statement related only to the sentencing phase of defendant’s
trial, and defendant is being awarded a new sentencing pro-
ceeding on other grounds.

Am Jur 2d, Criminal Law § 538; New Trial § 413.
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Jury § 6.4 (NCI3d)— jury selection—death penalty views—
questioning of prospective jurors

The trial judge did not deny defendant his right to ques-
tion prospective jurors about their death penalty views when
he sustained the State’s objection to defense counsel’s question
as to whether prospective jurors would recommend a life
sentence if defendant was found guilty of first degree murder
and the State failed to satisfy them beyond a reasonable doubt
that the aggravating circumstances outweighed the mitigating
circumstances where the trial judge went to great lengths
to help defense counsel phrase a question that would be accept-
able to the court.

Am Jur 2d, Jury §§ 289, 290.

Comment Note— Beliefs regarding capital punishment as
disqualifying juror in capital case—post-Witherspoon cases.
39 ALR3d 550.

Jury § 6.3 (NCI3d) — jury selection — more credibility to expert
witness

The trial judge did not abuse his discretion by sustaining
objections to questions by defense counsel that reasonably
could be perceived as staking out jurors to a position that
would have them giving more credibility to an expert witness
than to other witnesses.

Am Jur 2d, Jury § 285.

Jury § 6.4 (NCI3d)— death penalty views—challenge for
cause —refusal to permit rehabilitation

The trial court did not err in refusing to allow defense
counsel to attempt to rehabilitate a venireperson before excus-
ing her for cause based on answers to questions by the prosecu-
tor about her death penalty views where there was no clear
indication that the venireperson would have changed her posi-
tion in response to questioning by defendant.

Am Jur 2d, Jury §§ 289, 290, 299, 304.
Jury § 6.4 (NCI3d) — jury selection — Biblical saying — disparate
rulings—no absence of judicial impartiality

The trial court’s disparate rulings on objections to similar
voir dire questions about a juror’s familiarity with the Biblical
saying “an eye for an eye” by both defense counsel and the
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district attorney did not reveal an absence of judicial impar-
tiality where defense counsel’s question was not immediately
relevant to any characteristic of juror competence and so was
properly disallowed, and the district attorney’s question came
in the context of exploring the depth of a juror's religious
attitudes about punishment and was properly allowed on the
issue of the juror’s competence to sit on a death case.

Am Jur 2d, Jury § 268.

Jury § 7.9 (NCI3d)— challenges for cause—use of “might”
by prospective jurors— different rulings —no abuse of discretion

The trial court did not abuse its discretion in denying
defendant’s challenge for cause of a prospective juror after
she responded that drug or alcohol abuse “might” affect her
impartiality and in dismissing another juror for cause on its
own motion after she stated that the murder of her sister
five years earlier “might” influence her decision where the
juror challenged by defendant had stated in response to several
questions that she would be able to be fair and impartial and
could follow the court’s instructions, and the second juror never
stated that she would be able to ignore her sister’s murder
in her consideration of the case.

Am Jur 2d, Jury §§ 279, 291.

Homicide § 18.1 (NCI3d)— testimony about associate of
defendant — competency to show premeditation and deliberation

In a prosecution for first degree murder, felonious assault
and robbery of two grocery store managers who had come
to the store early to prepare a hog for a customer, testimony
by the store owner that she saw an associate of defendant
in the store talking to a meat department employee the day
before the crimes and that she noticed the associate in the
store because he was not supposed to be there after he had
once threatened to shoot the owner and her husband was
relevant to support the State’s theory of premeditation and
deliberation that defendant had learned from the associate,
who had learned from the meat department employee, that
the managers would be coming to work early and that he
could ambush them when they would be at the store alone.

Am Jur 2d, Homicide § 275.
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Criminal Law § 95 (NCI3d) — religious statements by victim —
relevancy to show consciousness

The trial court did not err in allowing a witness to testify
about religious statements made by a murder vietim during
the ambulance ride to the hospital where the court correctly
instructed the jury that this testimony was before it only
to show the consciousness of the victim at that time.

Am Jur 2d, Homicide § 370.

Criminal Law § 102.5 (NCI3d)— improper questions by
prosecutor — objections sustained —absence of prejudice

Defendant was not prejudiced by the prosecutor’s improper
questions as to whether a murder victim was able to make
peace with the Lord before he died where the trial court
properly sustained objections to those questions, and the im-
proper questions were not persistently repeated.

Am Jur 2d, Trial § 194.

Criminal Law § 463 (NCI4th) — jury argument —defendant aim-
ing at victim’s head —proper inference from evidence

The district attorney did not commit prosecutorial miscon-
duct amounting to plain error by arguing in both the guilt
and sentencing phases of a first degree murder trial that de-
fendant aimed at the victim’s head when he shot him a second
time during the course of a robbery at a store because a
reasonable inference that defendant aimed at the victim’s head
arose from evidence that defendant shot the vietim once from
short range in the chest and the victim fell face forward toward
an office door; defendant then went with another store employee
to a second office where he took money from the cash register
tills; defendant then walked back by the office where the vie-
tim still lay, erouched down at the office door, and shot the
victim again; and the second shot entered the victim’s right
shoulder and traveled laterally toward the midline of the body.

Am Jur 2d, Trial § 260.

Homicide § 25.2 (NCI3d)— premeditation and deliberation—
instructions — examples of circumstances — supporting evidence

Evidence that defendant shot the vietim twice from short
range in the course of a robbery supported the court’s instrue-
tion that premeditation and deliberation could be inferred from
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a brutal and vicious killing or the use of grossly excessive
force under the circumstances. Furthermore, evidence that
defendant shot the victim a second time while the victim was
helpless and unarmed warranted the court’s instruction, without
proof by the State that the second shot caused the victim’s
death, that the jury could infer premeditation and deliberation
from the infliction of lethal wounds after the victim was felled.

Am Jur 2d, Homicide §§ 439, 501.

24. Criminal Law § 1352 (NCI4th)— death sentence —mitigating
circumstances — unanimity requirement — prejudicial error —new
sentencing hearing

The State failed to demonstrate that the trial court’s er-
roneous instruction imposing a unanimity requirement for find-
ing mitigating circumstances in a capital sentencing proceeding
was harmless error, and a sentence of death imposed on de-
fendant must be set aside and the case remanded for a new
sentencing proceeding, where the trial court submitted nine
specific mitigating circumstances and the jury found only one;
there was evidence to support at least some of the nine addi-
tional mitigating circumstances submitted; and the unanimity
requirement may have affected at least one juror’s vote on
at least some of the nine remaining mitigating circumstances
and thus affected the jury’s sentencing recommendation.

Am Jur 2d, Criminal Law §§ 598, 599; Homicide §§ 553-
555.

APPEAL of right by defendant pursuant to N.C.G.S. § TA-27(a)
from a judgment imposing a sentence of death entered by Friday,
J., at the 25 April 1988 Criminal Session of Superior Court,
NORTHAMPTON County, upon a jury verdict finding defendant guilty
of first-degree murder. This Court allowed defendant’s motion to
bypass the Court of Appeals on his related assault and armed
robbery convictions on 25 August 1989. Heard in the Supreme
Court 10 October 1990.

Lacy H. Thornburg, Attorney General, by Thomas J. Ziko,
Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Daniel R.
Pollitt, Assistant Appellate Defender, for defendant appellant.
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WHICHARD, Justice.

Defendant was convicted of first-degree murder on the basis
of premeditation and deliberation and under the felony murder
rule. He was also convicted of assault with a deadly weapon with
intent to kill inflicting serious injury and two counts of armed
robbery. At defendant’s capital trial, he was sentenced to death
for the murder. The trial court sentenced him to a total of seventy-
two years imprisonment on the other offenses. We find no preju-
dicial error in the suppression, jury selection, or other guilt phases
of the trial. The State concedes, and we agree, that defendant
is entitled to a new sentencing hearing under McKoy v. North
Carolina, 494 U.S. 433, 108 L. Ed. 2d 369 (1990).

Mary Davenport and her husband own the B & D Foodland
in Ahoskie. In July 1987, Frank Kurczek was the Foodland meat
manager and Donnie Carr the store manager. On 25 July 1987,
Kurczek and Carr came to work early, about 5:30 a.m., to prepare
a hog for a customer. They took the hog out the back door of
the store towards the outdoor hog cooker, where they encountered
a black male wearing a black ski mask, blue jeans, blue shirt,
and having “poppy eyes.” The man stood up from behind the cooker
with a .22 caliber pistol and said “put your hands up or I'll kill
you.” The robber patted the two men down, took a key case from
Carr, and told them to go to the office where the safe was. Once
in the office, the robber repeatedly demanded that they open the
safe. Kurczek and Carr answered that they did not know the com-
bination, and Carr said there was money in a cash register in
another office. The robber then shot Kurczek in the chest once
and went with Carr to the other office. The robber picked up
three or four cash register tills and several money bags and told
Carr to go to the back of the store. As the robber was leaving
the store he went back by the first office, where Kurczek was,
turned and squatted and shot him again, and went out the back
door with Carr. Kurczek died as a result of the wounds caused
by the shots. Once outside, the robber shot Carr three times (in
the arm, side and back). The robber then left and Carr called
the police. Carr described the robber’s race, sex, and clothing to
Ms. Davenport shortly after Carr’s call to the police, and to policeman
Steve Hoggard at the hospital.

Hertford County Deputy Sheriff Chris Williams testified that
he was called at 6:00 a.m. on 25 July 1987 to assist in the armed
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robbery investigation. The suspect was a black male wearing blue
jeans and a blue shirt. At 8:15 a.m., Williams saw a black male
walking on the side of the road two miles outside Ahoskie wearing
blue jeans and a blue shirt. Williams accelerated his car to catch
up with that person and in so doing his car made a loud noise.
The person then ran away towards a farmhouse. Other officers
came to the area to help look for the unidentified pedestrian.

At 9:20 a.m. Deputy Sheriff Ronnie Stallings saw a black male,
who was wearing blue jeans and a blue shirt, running in the vicinity
of the farmhouse; the officers present chased, apprehended, and
handcuffed the person. The person apprehended was defendant.
Stallings testified that he asked defendant what his name was
and defendant replied, “why are you messing with me, I haven’t
shot anybody.” Stallings searched defendant and found victim
Kurezek’s wallet in defendant’s pocket. The trial court concluded
that Stallings had probable cause to arrest defendant and a
reasonable basis for the search and seizure.

Ahoskie policeman Doug Doughtie testified that he advised
defendant of his Miranda rights at 10:10 a.m. on 25 July 1987.
Doughtie and SBI agents Ransome and Wooten then interrogated
defendant at the Ahoskie police station from 10:10 a.m. to 1:00
p.m. Defendant was hot, sweaty, and tired after having “hung out”
at “The Corner,” a noted Ahoskie “hangout” for drug use and
drinking. Defendant told the officers he had not slept all night.
He said he had not shot or robbed anyone, that he went to the
grocery store to get a job, found the wallet on the ground outside
the store, and ran when the police came.

After a short break, Sheriff Winfred Hardy, Jr. interrogated
defendant at the police station from 1:45 p.m. to 2:05 p.m. Hardy
did not repeat the Miranda warnings, but did ask if defendant
had been read and understood his rights. Hardy then told defendant
that he could get the electric chair, that the Bible encouraged
truth telling, that defendant's parents would want him to tell the
truth, and that it would help with the judge and prosecutor. Hardy
testified that defendant agreed to take the police to the local recrea-
tion center where they would find a gym bag. Defendant went
with the police to the center, but no one found the bag. The police
returned defendant to the county jail. Later that afternoon, officers
found the gym bag containing binoculars, a rifle scope, a ski mask,
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a left-handed glove, a .22 caliber pistol, a baseball cap, and two
money bags containing $1,112.97.

Policeman Doughtie, SBI agent Wooten, and another officer
interrogated defendant a third time on 25 July 1987 at the Hertford
County courthouse from 10:15 p.m. to 11:30 p.m. Defendant received
the Miranda warnings and agreed to talk. Defendant said he had
been drinking the night before and that some of the items found
were not his. Doughtie described an incriminating scenario of the
day’s events to which defendant agreed.

Wooten, Ransome, and Doughtie interrogated defendant again
the next day from 7:10 p.m. to 8:10 p.m. They gave him the Miranda
warnings, and he gave substantially the same response as in the
third interrogation.

Defendant was twenty-two years old at the time of trial and
had finished the ninth grade. Defendant testified that he awoke
at 10:00 a.m. on 24 July, did not have any sleep or food during
the thirty hours between awakening and the interrogation on 25
July, and had consumed large amounts of aleohol, marijuana, and
crack cocaine during that thirty hours. Dorothea Dix Hospital reports
indicate defendant has an “adjustment disorder,” poor judgment
and insight, an 1Q of seventy-nine, “borderline intellectual function-
ing,” and a history of alcohol and cocaine abuse.

SBI agent Michael Creasey testified that defendant’s gunshot
residue test was negative. Agent Navarro testified that defendant’s
fingerprints were not on the bank bags, binoculars, rifle scope,
gun, or money binders found in the gym bag.

GUILT PHASE
I

[1] Defendant filed motions to suppress evidence derived from
his allegedly unlawful and unconstitutional arrest and interroga-
tions. Defendant’s first ground for seeking suppression of his con-
fessions and the physical evidence found in the gym bag was that
his arrest was without probable cause and was therefore unconstitu-
tional. We have stated that:

A warrantless arrest is based upon probable cause if the facts
and circumstances known to the arresting officer warrant a
prudent man in believing that a felony has been committed
and the person to be arrested is the felon. . . . “Probable
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cause for an arrest has been defined to be a reasonable ground
of suspicion supported by circumstances sufficiently strong in
themselves to warrant a cautious man in believing the accused
to be guilty.”

State v. Zuniga, 312 N.C. 251, 259, 322 S.E.2d 140, 145 (1984) (cita-
tions omitted), cert. denied, 484 U.S. 959, 98 L. Ed. 2d 384 (1984)
{quoting State v. Shore, 285 N.C. 328, 335, 204 S.E.2d 682, 686
(1974). Defendant contends that the description of “a black male
wearing blue jeans and a blue shirt” was insufficient to support
a finding of probable cause when an officer saw a person matching
the description two hours after the felony occurred and more than
two miles from the scene of the felony.

Assuming, without deciding, that the vague description of the
felon was insufficient to establish probable cause to arrest, the
other circumstances of the arrest, combined with the description,
made the arrest lawful. Between 8:00 and 8:30 a.m. Deputy Williams
noticed a black man generally fitting the description he received
at 6:00 a.m. regarding a robbery and shooting. Williams was in
uniform and was driving his patrol car. The man stopped when
he noticed Deputy Williams and then ran through a driveway and
behind a house as Deputy Williams approached him with the patrol
car. Flight may properly be considered in assessing probable cause
when it is challenged. See State v. Zuniga, 312 N.C. at 263, 322
S.E.2d at 147.

Deputy Williams called for backup to help search the area
where the suspect ran. The search ended when the police discovered
a black man running through the woods who matched both the
early morning description and Deputy Williams’ description. Without
success, the police called to the man to stop. After a brief chase,
the authorities apprehended and patted down the suspect. When
Deputy Stallings asked the suspect his name, he responded: “I
haven't shot anybody.” Deputy Stallings then searched the suspect
and discovered a billfold containing a blank check on the account
of one of the victims.

In light of all the facts and circumstances surrounding the
arrest, we conclude that it was made with probable cause.

[2] Defendant next argues that the trial court should have sup-
pressed the evidence arising out of the interrogation by Sheriff
Hardy because the interrogation was conducted without Miranda
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warnings. It is well settled that a confession obtained during custodial
police interrogation is inadmissible unless the defendant has first
been warned of his constitutional rights. Miranda v. Arizona, 384
U.S. 436, 16 L. Ed. 2d 694 (1966). Here, there is uncontradicted
evidence that Ahoskie policeman Doug Doughtie advised defendant
of his rights prior to the first interrogation on the morning of
25 July 1987. Defendant nevertheless argues that the warnings
given by Officer Doughtie had grown stale and “there is a substan-
tial possibility the {defendant] was unaware of his constitutional
rights at the time of the subsequent interrogation . .. .” State
v. McZorn, 288 N.C. 417, 434, 219 S.E.2d 201, 212 (1975), death
penalty vacated, 428 U.S. 904, 49 L. Ed. 2d 1210 (1976). This Court
considers the totality of the circumstances to determine whether
the Miranda warnings had grown so stale that defendant was
unaware of his rights. Id.; State v. Fisher, 318 N.C. 512, 522-23,
350 S.E.2d 334, 340 (1986).

Officers first gave defendant warnings at approximately 10:10
a.m. on 25 July 1987, and three officers interrogated him until
1:00 p.m. The evidence tending to indicate that the warnings had
grown stale by the time of the second interrogation includes the
following: Defendant had not slept for about thirty hours prior
to the interrogation and had consumed large amounts of aleohol
and drugs in the meantime. Defendant has an IQ of seventy-nine,
characterized as borderline intellectual functioning. Sheriff Hardy
was not present at the first interrogation and did not restate de-
fendant's Miranda rights before questioning him. There were signifi-
cant differences in defendant’s responses to questions in the first
interrogation and his responses to Sheriff Hardy's questions in
the second interrogation.

There is evidence, however, that the officers offered defendant
food and drink before he was interrogated. They conducted the
interrogation in an air-conditioned office. Before beginning the first
interrogation, the officers asked defendant if he was under the
influence of drugs or other stimulants and he responded negatively.
The officers explained defendant’s rights to him and asked if he
would talk to them or if he wanted the services of an attorney.
Defendant stated that he would talk to the officers. Each time
officers gave the Miranda warnings, defendant’s answers were record-
ed on the waiver of rights form; defendant initialled each of his
answers and signed the waiver form. Defendant had been advised
of his rights on at least four other occasions, and he admitted
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that he understood his rights on each of those occasions. The second
interrogation followed the first by less than an hour and Sheriff
Hardy began the interview by asking defendant if he had been
advised of his Miranda rights.

Among other findings, the trial court found that the Miranda
warnings had not become stale by the time Sheriff Hardy inter-
rogated defendant and that when Sheriff Hardy interrogated de-
fendant, he was aware of all his Miranda rights and knew he did
not have to make a statement if he so chose. These findings are
supported by the evidence— particularly the short period of time
between interrogations, the familiarity of defendant with the Meéranda
rights, and the comprehensive explanation of defendant’s constitu-
tional rights prior to his first interrogation that day—and are
therefore binding on this Court. State v. Johnson, 322 N.C. 288,
293, 367 S.E.2d 660, 663 (1988); State v. Williams, 308 N.C. 47,
60, 301 S.E.2d 335, 344 (1983), cert. denied, 464 U.S. 865, 78
L. Ed. 2d 177 (1983), reh’q denied, 464 U.S. 1004, 78 L. Ed. 2d
704 (1983). The trial court thus did not err in denying suppression
of defendant’s statements to Sheriff Hardy, or the fruits of those
statements, on the basis that the Mirenda warnings had not grown
stale.

[3] Defendant also argues that Sheriff Hardy made improper prom-
ises to him in order to induce incriminating statements and that
the effect of those promises was to make the confession involuntary.
The trial judge found that “no promises or threats were made
to the defendant at the time . .. .” “Findings of fact made by
the trial judge following a voir dire hearing on the voluntariness
of a defendant’s confession are conclusive on appeal if supported
by competent evidence in the record.” State v. Richardson, 316
N.C. 594, 598-99, 342 S.E.2d 823, 827 (1986) (quoting State v. Baker,
312 N.C. 34, 39, 320 S.E.2d 670, 674 (1984)). Though findings of
fact are binding when supported by competent evidence, conclu-
sions of law following from the findings are a proper matter for
review. Id. at 600-01, 342 S.E.2d at 828; see also State v. Rook,
304 N.C. 201, 216, 283 S.E.2d 732, 742 (1981), cert. denied, 455
U.S. 1038, 72 L. Ed. 2d 155 (1982); State v. Fuqua, 269 N.C. 223,
227, 152 S.E.2d 68, 71 (1967). In reviewing whether the confession
was voluntarily given, this Court considers the totality of the cir-
cumstances. State v. Corley, 310 N.C. 40, 47, 311 S.E.2d 540, 545
(1984).
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The evidence of the alleged promises by Sheriff Hardy to
defendant comes from two sources—defendant’s testimony and
Sheriff Hardy's testimony. Defendant testified at the suppression
hearing that he confessed because “I knew what I did was wrong,
and that he [Sheriff Hardy] said that he would talk to the judge,
so I, you know, I thought maybe I could get a lighter sentence,
you know.” Defendant also testified that Sheriff Hardy said “[he]
would talk to the judge and try to get [defendant] 20 years,” and
“out of that [defendant would] do eight or nine.”

Sheriff Hardy testified at the suppression hearing: “I told him
that the Bible speaks—1 wanted him to tell the truth. I said, it's
in the Bible, and if he would tell the truth about it, if the D.A.
or the judge would ask me did he tell the truth, I would say
yeah.” Hardy also testified: “I couldn’t tell him what would hap-
pened [sic], but it will be better for him when he came to court
that he would tell—that we would tell the D.A. and the [judge]
that he told the truth about it.” On direct examination, however,
Sheriff Hardy testified as follows:

Q. All right, did you—at any time did you tell him—did you
tell him you couldn't promise him anything?

A. 1 did.
Hardy also testified as follows:

Q. Did you ever promise him what would happen to him if
he told the truth?

A. T did not.

Hardy's testimony on direct examination is competent evidence
to support the finding that no promises were made to defendant.
Therefore, that finding is binding. State v. Perdue, 320 N.C. 51,
59, 357 S.E.2d 345, 350 (1987). The legal conclusion that the confes-
sion was given freely and voluntarily, however, is subject to review
in light of the totality of the circumstances.

The State’s evidence tending to show that the confession was
given voluntarily is as follows: The type of “police dominated at-
mosphere” which can tend to coerce an incriminating statement
from a suspect was not present here because the police offered
him food and drink and took him to an air-conditioned office. De-
fendant took no food but accepted Deputy Doughtie’s offer of a
soft drink. The trial court expressly found as a fact that “at no
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time [was] the defendant . . . under any dominating police atmosphere
...." Doughtie then advised defendant of his constitutional rights,
orally explaining each of the rights to defendant and having defend-
ant initial each right on the waiver of rights form as the right
was explained to him. Defendant answered that he understood
each of the rights explained to him and responded negatively when
asked if he was under the influence of medicine, narcotics, intox-
icating liquor, or other stimulant.

At the first interrogation, Doughtie asked defendant if he wanted
to speak to the officers, or if he wanted to see an attorney. Defend-
ant stated he would talk to the officers. Doughtie asked defendant
if he was freely and voluntarily signing the waiver of rights form.
Defendant responded: “Yes.”

At the time of his arrest, defendant was in his early twenties.
He had completed the ninth grade and had received an electrician’s
certificate after attending Roanoke-Chowan Tech for a year. De-
fendant was able to read the waiver of rights form and could
understand what it said. In addition, prior to this arrest defendant
had been advised of his rights on four occasions. Defendant admit-
ted he understood the rights when explained to him on the earlier
occasions and on the date of this arrest.

Officers gave defendant his Miranda warnings at approximate-
ly 10:00 a.m. and interrogated him until sometime after 1:00 p.m.
During defendant’s first interrogation, he admitted that he was
at the crime scene earlier that morning and saw a man lying on
the floor in a pool of blood. Defendant said he found the confiscated
wallet near the garage part of the store and fled when the police
arrived at the scene. Defendant denied robbing or shooting either
vietim.

Deputy Doughtie testified that during the interview defendant
was alert and did not appear to be under the influence of any
intoxicants. Defendant was tired but did not appear sleepy.

Shortly thereafter, Sheriff Hardy began his interrogation. Sheriff
Hardy testified that he began his interview with defendant by
asking if defendant had been advised of his constitutional rights.
Sheriff Hardy also asked if defendant understood those rights.
Defendant responded affirmatively to both questions.

In light of all the circumstances related to defendant’s confes-
sion and the trial court’s findings of fact, which were supported
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by competent evidence, we uphold the conclusion that “the defend-
ant freely and voluntarily told the Sheriff about the location of
the nylon bag in question at the recreation department.” There
was “plenary competent evidence” to support the conclusion that
the confession was voluntary. State v. Corley, 310 N.C. at 52, 311
S.E.2d at 547.

Defendant’s reliance on State v. Fox, 274 N.C. 277, 163 S.E.2d
492 (1968) is misplaced. In Fox we found the admission of a confes-
sion to be prejudicial error where an officer told the suspect it
would be better for him in court if he told the truth. Id. at 292,
163 S.E.2d at 503. In Fox, however, the trial court found as a
fact that the promise at issue had been made, yet concluded as
a matter of law that the confession was voluntary. In the case
at bar, the trial court found that the officers made no promises,
and competent evidence supports that finding. Thus, this case is
not controlled by Fox.

Defendant also seeks to rely on State v. Fuqua, 269 N.C. 223,
152 S.E.2d 68. In Fuqua, however, the Court ordered a new trial
because there were no facts to support the trial court’s finding
that the confession was not made under the hope of reward. Id.
at 227-28, 152 S.E.2d at 71. Absent any conflict in the testimony,
the Court concluded that the “total circumstances surrounding the
defendant’s confession impels [siec] the conclusion that there was
aroused in him an ‘emotion of hope’ so as to render the confession
involuntary.” Id. at 228, 152 S.E.2d at 72. In this case, however,
Sheriff Hardy denied making any promises to defendant, thereby
supporting the trial court’s finding of “no promises.” In addition,
as stated above, the totality of the circumstances permits the con-
clusion that the confession here was given voluntarily.

In State v. Pruitt, 286 N.C. 442, 212 S.E.2d 92 (1975), this
Court ordered a new trial where an officer testified that he told
a suspect “it would simply be harder on him if he didn't go ahead
and cooperate.” 286 N.C. at 452, 212 S.E.2d at 99. The trial court
had found that no inducements were made and that the confession
was made knowingly and voluntarily. This Court considered the
entire record and concluded that “the interrogation of defendant
by three police officers took place in a police-dominated atmosphere”
and that “one can infer that the language used by the officers
tended to provoke fright.” State v. Pruitt, 286 N.C. at 458, 212
S.E.2d at 102. The Court stated: “We are satisfied that both the
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oral and written confessions obtained from defendant were made
under the influence of fear or hope, or both, growing out of the
language and acts of those who held him in custody.” Id., 212
S.E.2d at 102-03. Here, the trial court found that defendant was
not in a police-dominated atmosphere, and there is no evidence
that defendant was afraid. Defendant had significant experience
with the criminal justice system, and it appears that the officers
did little if anything to instill fear into him.

This case is more like State v. Richardson, 316 N.C. 594, 342
S.E.2d 823. In Richardson defendant’s confession came as a result
of bargaining with police officers. Thus, the promises made did
not render his confession involuntary because “[p]romises or other
statements indicating to an accused that he will receive some benefit
if he confesses do not render his confession involuntary when made
in response to a solicitation by the accused.” Id. at 604, 342 S.E.2d
at 831. In the present case, defendant testified that Sheriff Hardy
asked where the “gun and stuff was at.” Defendant asked why
he should tell, and Sheriff Hardy responded that defendant could
get the electric chair. Thus, according to defendant’s own testimony,
any benefits that Sheriff Hardy mentioned were in response to
defendant’s own inquiry.

For the reasons stated, we conclude that the trial court did
not err in holding that defendant’s confession was given freely
and voluntarily.

[4] Defendant also contends he is entitled to a new suppression
hearing because the trial court’s findings were inadequate to resolve
material issues of fact regarding the voluntariness of his confession.
It is well settled that “[il]n determining whether a confession is
voluntary it is the trial judge's duty to make findings of fact resolv-
ing all material conflicts in the evidence as to what the defendant
and the investigating officers said and did during the relevant
time period preceding the defendant’s confession.” Id. at 600, 342
S.E.2d at 828.

Defendant argues that there is a material conflict as to whether,
and what kind of, promises were made to him in order to acquire
his confession. Thus, defendant argues that the trial court should
have made specific findings regarding what promises and statements
were made. Further, defendant asserts that the actual finding made
by the trial court that “no promises or threats were made to the
defendant at the time . . . that on the contrary the defendant
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freely and voluntarily [confessed]” was actually a conclusion of law
as to the voluntariness of the confession and not a finding of fact
regarding promises.

As stated above, the trial court must make findings of fact
to resolve material conflicts in the evidence. We note, however,
that Sheriff Hardy gave uncontradicted testimony that he told
defendant he could tell the judge and district attorney that defend-
ant had cooperated. Because such testimony was uncontradicted,
there was no need for the trial court to make findings regarding
that statement. Further, we concluded above that such a statement
on the part of the Sheriff did not, in light of all the circumstances,
make the confession involuntary.

There was a material conflict in the evidence, however, in
that Sheriff Hardy denied making the statements or promises about
which defendant testified. In finding that no promises were made
to defendant, the court necessarily made the credibility resolution
in favor of the Sheriff's denials. Thus, the court found, in essence,
that the promises about which defendant testified were never made.
This finding supported the conclusion, immediately following, that
the confession was freely and voluntarily given.

For the foregoing reasons, defendant is not entitled to relief
on this assignment of error.

I

[6] Defendant contends he is entitled to a new trial because the
district attorney violated his state and federal constitutional rights
by peremptorily challenging prospective jurors solely on the basis
of race. Article I, section 26 of the Constitution of North Carolina
prohibits such use of peremptory challenges. State v. Crandell,
322 N.C. 487, 501, 369 S.E.2d 579, 587 (1988). In addition, the equal
protection clause of the Fourteenth Amendment of the United States
Constitution prohibits such discrimination. Batson v. Kentucky, 476
U.S. 79, 90 L. Ed. 2d 69 (1986). Batson held that “the Equal Protec-
tion Clause forbids the prosecutor to challenge potential jurors
solely on account of their race or on the assumption that black
jurors as a group will be unable impartially to consider the State’s
case against a black defendant.” Id. at 89, 90 L. Ed. 2d at 83.

In Batson the Supreme Court established a three-part test .
for determining whether a defendant has established a prima facie
case of purposeful discrimination:
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To establish such a case, the defendant first must show that
he is a member of a cognizable racial group, . . . and that
the prosecutor has exercised peremptory challenges to remove
from the venire members of the defendant’s race. Second, the
defendant is entitled to rely on the fact, as to which there
can be no dispute, that peremptory challenges constitute a
jury selection practice that permits “those to discriminate who
are of a mind to discriminate.” . . . Finally, the defendant
must show that these facts and any other relevant circumstances
raise an inference that the prosecutor used that practice to
exclude the veniremen from the petit jury on account of their
race.

Id. at 96, 90 L. Ed. 2d at 87-88 (citations omitted). If defendant
is able to make his prima facie case, the State must rebut with
a “clear and reasonably specific” explanation revealing that each
peremptory challenge was not based solely on race. Id. at 98 n.20,
90 L. Ed. 2d at 88 n.20 (quoting Texas Dept. of Community Affairs
v. Burdine, 450 U.S. 248, 258, 67 L. Ed. 2d 207, 218 (1981) ). Defend-
ant “has a right of surrebuttal to show that the prosecutor’s ex-
planations are a pretext.” State v. Porter, 326 N.C. 489, 497, 391
S.E.2d 144, 150 (1990).

There is no dispute that defendant is black and that the district
attorney peremptorily challenged blacks in the venire. The ques-
tion, then, is whether defendant “rais[ed] an inference” of pur-
poseful discrimination and thus established a prima facie case of
discrimination.

Since Batson was decided, this Court has described several
of the factors relevant to the examination of a defendant’s prima
facie case of discriminatory use of peremptory challenges. Batson
itself noted that “peremptory challenges constitute a jury selection
practice that permits ‘those to discriminate who are of a mind
to discriminate,”” Batson v. Kentucky, 476 U.S. at 96, 90 L. Ed.
2d at 87, and that “these facts and any other relevant circumstances”
are to be considered to determine if defendant has raised an in-
ference of discrimination. Id., 90 L. Ed. 2d at 87-88. Among the
relevant circumstances are “[t]he race of the defendant, the victims,
and the key witnesses.” State v. Porter, 326 N.C. at 498, 391 S.E.2d
at 150-51; see also State v. Crandell, 322 N.C. at 502, 369 S.E.2d
at 588; State v. Robbins, 319 N.C. 465, 491, 356 S.E.2d 279, 296,
cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987). We have also
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considered “questions and statements made by the prosecutor dur-
ing voir dire examination and in exercising his peremptories which
may either lend support to or refute an inference of discrimination.”
State v. Robbins, 319 N.C. at 489, 356 S.E.2d at 293; see also
State v. Jackson, 322 N.C. 251, 255, 368 S.E.2d 838, 840 (1988).
One of the most important considerations is whether there is
“repeated use of peremptory challenges to blacks which would tend
to establish a ‘pattern’ of strikes against blacks in the venire,”
State v. Robbins, 319 N.C. at 490, 356 S.E.2d at 294, or “the prosecu-
tion’s use of a disproportionate number of peremptory challenges
to strike black jurors in a single case . . . .” Id. at 490-91, 356
S.E.2d at 294 (emphasis added). We have concluded that the
discrimination in a case need not be pervasive, as “[e]ven a single
act of invidious discrimination may form the basis for an equal
protection violation.” Id. at 491, 356 S.E.2d at 295.

On the other hand, one factor tending to refute an allegation
of discriminatory use of peremptories is the acceptance rate of
black jurors by the State. The frequency with which a district
attorney accepts black jurors is relevant to the issue of whether
he is diseriminating against blacks. See State v. Allen, 323 N.C.
208, 219, 372 S.E.2d 855, 862 (1988) (minority acceptance rate of
41% failed to establish prima facie case of discrimination); State
v. Abbott, 320 N.C. 475, 481-82, 358 S.E.2d 365, 369 (1987) (accept-
ance rate of 40% fails to establish prima facie case); State v. Belton,
318 N.C. 141, 159-60, 347 S.E.2d 755, 766 (1986) (acceptance rate
of 50% fails to establish prima facie case).

Thus, the acceptance rate of minorities by the State is relevant
to our inquiry, but it is not dispositive. When a district attorney
uses all his peremptories, discriminatorily or not, he will be forced
to accept replacement jurors regardless of their race. Under such
facts the acceptance rate would have little to do with the district
attorney’s actual intent to discriminate. Further, the presence of
an intent to discriminate may be proved by a number of factors
or circumstances, not just the acceptance rate of black jurors. Ab-
sent such circumstances, however, the acceptance rate of blacks
might well be the best evidence of an intent to discriminate vel
non. See, e.g., State v. Allen, 323 N.C. 208, 372 S.E.2d 855; State
v. Abbott, 320 N.C. 475, 358 S.E.2d 365; State v. Belton, 318 N.C.
141, 347 S.E.2d 755. In that light, the district attorney’s acceptance
of nine out of twenty-one black prospective jurors (42.8%) is some
evidence that there was no discriminatory intent. There are, however,
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other factors that tend to indicate that defendant was able to
raise an ‘“‘inference of purposeful discrimination.”

First, this case involved an interracial killing and attracted
much attention. The defendant is a young black man and both
victims were white. The racial emotions and publicity surrounding
the case were substantial enough for defendant successfully to
seek a change of venue from Hertford County to Northampton
County. It is apparent that race-consciousness by both parties played
a role throughout jury selection. As the district attorney explained
to the trial court:

Your Honor, I'd like to get something in the record, if I may.

We'd also like for the record to reflect, Judge, that the
counsel for the defendant excused two white jurors, who were
there, and that the record is now, as I understand it, was—
there are now six black jurors who are seated on the jury
and there are only three white jurors who are seated on the
jury, and I'd just like the record to reflect that—that the
counsel for the defendant with the exception of I believe, only
one, has excused all white jurors from the jury panel.

. .. [Blut I submit to the Court that the State, the victim
in this case is also entitled to a fair representation of those
jurors who are seated there. The victim is white, they ought
to have a fair representation as to the number of black/white
jurors that are on there, and at the rate that we're going,
we'll have —if it's any wish apparently of the defendant, we'll
have nine —nine/three or worse.

. . . [Blut since counsel has raised the State being
discriminatory as far as what it's doing, we would also submit
to the Court that the defendant is discriminating against white
jurors so that the defendant himself who is in a majority county
with mostly black people will have mostly black people on
the jury or more or all black people as he can have, and
the white person who is in the minority in Northampton Coun-
ty will have no— will have as little as —little as they can possibly
get.

This statement should be read in its proper context—that
of criticizing defense counsel for using fifteen out of sixteen peremp-



IN THE SUPREME COURT 123

STATE v. SMITH
[328 N.C. 99 (1991)]

tory challenges to excuse white jurors. As our cases have held,
however, such “questions and statements made by the prosecutor
during voir dire examination and in exercising his peremptories
... may either lend support to or refute an inference of diserimina-
tion.” State v. Robbins, 319 N.C. at 489, 356 S.E.2d at 293; State
v. Jackson, 322 N.C. at 255, 368 S.E.2d at 840. The statement
described above tends to support, rather than refute, an inference
of discrimination.

Another factor that distinguishes this case from the earlier
line of cases emphasizing acceptance rates is the pattern of
discrimination revealed by the use of peremptories. Here, the State
used its first three peremptories, and six of its first seven, to
remove blacks. Though the district attorney did not use all sixteen
of his peremptories, he did use twelve out of fifteen to exclude
blacks. Thus, the State exercised 80% of the peremptories used
to remove black potential jurors in a case involving an interracial
killing with highly charged racial emotions. The fact that the district
attorney exercised a high percentage of peremptories to remove
blacks corroborates the inference of discrimination arising from
his statement described above.

In light of all the relevant circumstances, we conclude that
defendant successfully raised “an inference of discrimination” and
thus established a prima facie case of discriminatory use of
peremptories.

[6] We note that defendant also seeks to support his case for
discrimination by arguing that the district attorney’s biased and
disparate questioning of blacks indicated his intent to discriminate.
We have stated, however, that

alleged disparate treatment of prospective jurors would not
be dispositive necessarily. Choosing jurors, more art than
science, involves a complex weighing of factors. Rarely will
a single factor control the decision-making process. Defendant’s
approach in this appeal involves finding a single factor among
the several articulated by the prosecutor as to each challenged
prospective juror and matching it to a passed juror who ex-
hibited that same factor. This approach fails to address the
factors as a totality which when considered together provide
an image of a juror considered in the case undesirable by
the State. We have previously rejected this approach.
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State v. Porter, 326 N.C. at 501, 391 S.E.2d at 152-53. Likewise,
we reject the argument made by defendant that diserimination
is evident merely because the district attorney’s office employs
a percentage of whites higher than that of the district itself.

[5] Having concluded that defendant has raised an inference of
discrimination, we must determine whether his prima facie case
was rebutted. The State must rebut with a * ‘clear and reasonably
specific’ explanation ‘related to the particular case to be tried.’”
State v. Porter, 326 N.C. at 497, 391 S.E.2d at 150 (quoting Batson
v. Kentucky, 476 U.S. at 98 n.20, 90 L. Ed. 2d at 88 n.20). This
explanation need not rise to the level required to justify exercising
a challenge for cause. Id. at 498, 391 S.E.2d at 151. In considering
the State’s rebuttal, a reviewing court should remember that “the
trial judge’s findings ‘largely will turn on evaluation of credibility,
[and so] should give those findings great deference.’ ” Id., 391 S.E.2d
at 150. As quoted above, jury selection is “more art than science,”
id. at 501, 391 S.E.2d at 152, and ‘[s]o long as the motive does
not appear to be racial discrimination, the prosecutor may exercise
peremptory challenges on the basis of ‘legitimate “hunches” and
past experience.'” Id. at 498, 391 S.E.2d at 151 (quoting State
v. Antwine, 743 S.W.2d 51, 65 (Mo. 1987) (en banc), cert. denied,
486 U.S. 1017, 100 L. Ed. 2d 217 (1988)).

We have held that it is permissible for the district attorney
to explain to the court prior to jury selection that he “wanted
a jury that was ‘stable, conservative, mature, government oriented,
sympathetic to the plight of the victim, and sympathetic to law
enforcement crime solving problems and pressures.’” State wv.
Jackson, 322 N.C. at 257, 368 S.E.2d at 841. We have also held
that the ultimate racial makeup of the jury is relevant but not
dispositive. See State v. Porter, 326 N.C. at 500, 391 S.E.2d at
152; State v. Abbott, 320 N.C. at 481-82, 358 S.E.2d at 369-70;
State v. Allen, 323 N.C. at 219, 372 S.E.2d at 862. Finally, as
noted above, we have held that the State may rebut a charge
of discrimination with evidence that the State accepted black jurors,
that the State did not use all of its peremptory challenges, or
that the early pattern of strikes does not indicate discriminatory
intent. See State v. Jackson, 322 N.C. at 255, 368 S.E.2d at 840;
State v. Robbins, 319 N.C. at 492-93, 356 S.E.2d at 294-95; State
v. Davis, 325 N.C. 607, 620, 386 S.E.2d 418, 424 (1989), cert. denied,
--- U.S. ---, 110 L. Ed. 2d 268 (1990).
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Here, the trial court concluded that *“the State has assigned
substantial reasons in each and every instance for its exercise
of . . . peremptory challenges and the Court finds no evidence
of purposeful discrimination by the State.” We note that the State
did not use all its peremptories, that it accepted nine blacks, and
that the jury ultimately was composed of seven blacks and five
whites.

An examination of the actual explanations given by the district
attorney for challenging black veniremen is a crucial part of testing
defendant's Batson claim. The record reveals that the district at-
torney explained to prospective juror Barkley that “I think perhaps
just because you're a little bit younger perhaps than some of the
other jurors, I'm going to excuse you in this particular instance.”
Barkley was twenty-one and defendant was twenty-two at the time
of trial. The district attorney also exercised peremptories to excuse
prospective jurors Vick, Tann, Harris, and Daye because they each
had sons approximately the age of defendant. In State v. Davis
we considered such an explanation in rebuttal and concluded there
was no discrimination. Davis, 325 N.C. at 619, 386 S.E.2d at 423
(age of juror and his children, as compared to defendant’s age,
proper evidence for rebuttal).

The district attorney explained that he excused prospective
juror Reid because of Reid’s earlier association with defense counsel.
The district attorney excused prospective juror Sykes because he
felt, based on information he had gathered previously, that Sykes
gave misleading answers to voir dire questions. Prospective juror
Seabrun was excused because the State’s victim-witness coordinator
had testified that she thought Seabrun had a nephew in trouble
with drugs.

In excusing prospective juror Benjamin, the district attorney
noted Benjamin's nervousness during questions about the death
penalty. Prospective juror Brown was challenged peremptorily
because his initial death penalty answers were uncertain. Likewise,
the district attorney challenged prospective jurors Boone and
Edwards because they appeared nervous at certain times during
voir dire. Though the district attorney’s other stated reason for
excusing Brown and Boone —that they were unmarried parents—
does not appear relevant to the case, jury selection is often driven
by inferences about a juror's ability to be fair based upon counsel’s
observation of the juror’s behavior during voir dire. See, e.g., State
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v. Porter, 326 N.C. at 500, 391 S.E.2d at 152. Thus, a prospective
juror’s nervousness or uncertainty in response to counsel's ques-
tions may be a proper basis for a peremptory challenge, absent
defendant’s showing that the reason given by the State is pretextual.

At this stage in the analysis we conclude that while defendant
established a prima facie case of discriminatory use of peremptory
challenges, the State rebutted defendant’s evidence with neutral
explanations for each peremptory strike. The last step is to examine
defendant’s argument on surrebuttal that the State’s explanations
are pretextual.

Porter describes the framework for this analysis:

Several courts have identified factors to which the judge
should refer in assessing whether these articulated reasons
are legitimate or a pretext. First, the judge should consider
“the susceptibility of the particular case to racial discrimina-
tion.” . . . Second, the judge should consider the prosecutor’s
demeanor to determine whether the prosecutor is “engaging
in a careful process of deliberation based on many factors.”
... Third, the court should * ‘evaluate the explanation itself."”

Evaluation of the prosecutor’s explanation involves
reference to objective and subjective criteria. . . . The trial
judge should consider whether “similarly situated white
veniremen escaped the State’s challenges” and “the relevance
of the State's justification” to the case at trial. . . .

The trial judge should evaluate the explanation “in light
of the explanations offered for the prosecutor’s other peremp-
tory strikes” and “the strength of the prima facie case.”
... In assessing the “entire milieu of the voir dire,” the judge
must “comparfe] his observations and assessments of veniremen
with those explained by the State,” guided by his personal
experiences with voir dire, trial tactics and the prosecutor
and by any surrebuttal evidence offered by the defendant.

Id. at 498-99, 391 S.E.2d at 150-51 (citations omitted).

We hold that the record supports the trial court’s conclusion
that the reasons given by the district attorney were not pretextual.
It permits a conclusion that the district attorney was primarily
concerned with removing jurors who might not be able to give
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defendant and the State a fair trial. These concerns arose due
to prospective jurors’ uncertainties about the death penalty, nerv-
ousness in the face of voir dire questioning, prior contact with
either defense counsel or the criminal justice system, and having
children approximately the age of defendant. The ability of the
trial judge to observe firsthand the reactions, hesitations, emotions,
candor, and honesty of the lawyers and veniremen during voir
dire questioning is crucial to the ultimate determination whether
the distriet attorney has discriminated. Because there is ample
evidence to support the trial judge's conclusion that there was
no racial discrimination by the State in this case, we overrule
this assignment of error.

[71 Defendant next assigns as error the trial court’s denial of
defendant’s challenge for cause of potential juror Williford. Defend-
ant contends the record shows that Williford could not follow North
Carolina law in that he would not consider the statutory mitigating
circumstance set forth in N.C.G.S. § 15A-2000(f)6) — whether “[t]he
capacity of the defendant to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of law was
impaired.” In questioning Williford, defense counsel referred to
alcohol and drug use as a potential basis for the impaired capacity
mitigation contemplated by section 2000(f)(6). See State v. Irwin,
304 N.C. 93, 106, 282 S.E.2d 439, 448 (1981). In response to the
question whether he could consider impaired capacity due to intox-
ication by drugs or alcohol as a mitigating circumstance, Williford
stated: “I think not.” It is clear from the context of the questioning,
however, that Williford understood the question to be whether
the mere influence of drugs or aleohol would constitute a mitigating
circumstance.

In seeking to clarify, defense counsel asked again whether
Williford would consider impaired capacity as a mitigating cir-
cumstance if defendant proved that circumstance by a preponderance
of the evidence. Williford again responded: “Not alcohol or drugs,
no.” The trial court finally resolved the confusion by asking Williford
“[e]ven though the Court instructed you in that manner, you could
not consider it, give the evidence such weight as you believe it
to be due?” Williford responded: “I would weigh it, Your Honor,
but it would carry little weight, I'm afraid. I don't consider that
a mitigating circumstance, but I would weigh it.” In addition, defense
counsel later asked Williford “will your feelings about drugs pre-
vent you from considering the evidence that may [be] presented
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at the sentencing hearing . . . ?" Williford responded, “I think
not.” Thus, it is clear that Williford, when instructed by the trial
court to consider a statutory mitigating circumstance, would con-
sider that circumstance, but would give it whatever weight he
thought appropriate. Defendant is entitled to have the jury consider
all appropriate mitigating circumstances, but the weight to be given
each circumstance is for the individual juror to determine. See
State v. Craitg and State v. Anthony, 308 N.C. 446, 460, 302 S.E.2d
740, 749, cert. denied, 464 U.S. 908, 78 L. Ed. 2d 247 (1983); State
v. Kirkley, 308 N.C. 196, 220, 302 S.E.2d 144, 158 (1983), overruled
on other grounds, State v. Shank, 322 N.C. 243, 367 S.E.2d 639
(1988). Accordingly, the trial court did not err in denying the challenge
to potential juror Williford.

Defendant next argues he is entitled to a new trial because
of the district attorney’s improper statements and questions during
jury selection. The trial judge has broad discretion in the regulation
of the jury voir dire. State v. Lee, 292 N.C. 617, 621, 234 S.E.2d
574, 577 (1977). To prevail on this assignment of error, defendant
must show a clear abuse of discretion and prejudice from the trial
court’s rulings. State v. Avery, 3156 N.C. 1, 20, 337 S.E.2d 7886,
797 (1985).

[8] Over defendant’s objection, the trial court allowed the district
attorney to ask potential jurors whether the fact that they could
observe defendant in the courtroom each day would cause them
to have sympathy towards defendant and not towards the victim,
who obviously would not be present. Defendant argues that this
question was prejudicial because it involved an incorrect statement
of the law. Under North Carolina law, jurors may consider as
evidence what they observe about defendant in the courtroom.
State v. Brown, 320 N.C. 179, 199, 358 S.E.2d 1, 15, cert. denied,
484 U.S. 970, 98 L. Ed. 2d 406 (1987). Thus, defendant argues that
the questions tended to suggest that the jury could not consider
whatever sympathy they felt for the defendant based on their
observations of him at trial.

The questions, however, had a narrower focus. The purpose
was to discover whether prospective jurors would have sympathy
for the defendant based on his mere presence in the courtroom.
Such sympathy might be based on “emotional responses that are
not rooted in the aggravating and mitigating evidence introduced
during the penalty phase.” California v. Brown, 479 U.S. 538, 542,



IN THE SUPREME COURT 129

STATE v. SMITH
[328 N.C. 99 (1991)]

93 L. Ed. 2d 934, 940 (1987). The crucial point is that the distriet
attorney's questions did not have the effect of urging the jurors
to ignore the defendant’s demeanor at trial; rather, the questions
sought to identify those jurors who would be sympathetic to defend-
ant due to his presence in the courtroom. The trial judge did not
abuse his discretion by allowing such questions.

[9] Defendant also argues that the district attorney misled poten-
tial jurors by informing them during jury selection that the mitigating
circumstance of age might be met if the person was sixteen, seven-
teen, or eighteen years old. Defendant was twenty-two at the time
of trial. While there is no “hard and fast rule” to follow in determin-
ing if the mitigating circumstance of age is met, “the chronological
age of a defendant is not . . . determinative.” State v. Oliver,
309 N.C. 326, 372, 307 S.E.2d 304, 333 (1983). The statement made
by the district attorney was accurate and did not violate the prin-
ciples enunciated in Oliver. The district attorney attempted to
illustrate what was meant by the mitigating circumstance of age,
and it did not serve to “stake out” jurors to a particular test
for this mitigating circumstance. The trial judge did not abuse
his discretion by allowing this.

[10] Defendant contends the district attorney impermissibly limited
the range of mitigating circumstances when he described such cir-
cumstances as those which “make a murder not so bad.” The proper
description of a mitigating circumstance is a fact “which may be
considered as extenuating, or reducing the moral culpability of
killing or making it less deserving of the extreme punishment than
other first-degree murders.” State v. Boyd, 311 N.C. 408, 421, 319
S.E.2d 189, 198 (1984), cert. denied, 471 U.S. 1030, 85 L. Ed. 2d
324 (1985) (quoting State v. Brown, 306 N.C. 151, 178, 293 S.E.2d
569, 586 (1982)). The district attorney’'s description of mitigating
circumstances was not so dissimilar from the full description that
we can find an abuse of discretion by the trial court, especially
in light of the fact that the court ultimately gave a proper instruction.

[11] On several occasions, the district attorney asked, over objec-
tion, “do you understand that . .. we must be fair to the defendant
and be fair also to the people of North Carolina and the victim’s
family?” “Both the defendant and the State are entitled to a fair
and unbiased jury,” and “the primary purpose of the woir dire
of prospective jurors is to select an impartial jury.” State v. Lee,
292 N.C. 617, 621, 234 S.E.2d 574, 577 (1977). The primary thrust
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of the question was to call the jury's attention to this right of
both sides to a fair, unbiased, impartial jury, and we find no abuse
of discretion in allowing it.

[12] Defendant also argues that when the district attorney asked
potential jurors whether they were “strong enough to recommend
the death penalty,” he effectively staked them out to a position
in which they felt obligated to return a sentence of death once
they arrived at the sentencing stage. We have held, however, that
a prosecutor’s query as to whether a potential juror has the
“backbone” to impose the death penalty does not constitute preju-
dicial error. See State v. Hinson, 8310 N.C. 245, 252, 311 S.E.2d
256, 261, cert. denied, 469 U.S. 839, 83 L. Ed. 2d 78 (1984). In
addition, N.C.G.S. § 15A-1212(8) allows counsel to challenge for
cause a juror who “as a matter of conscience, regardless of the
facts and circumstances, would be unable to render a verdict with
respect to the charge in accordance with the law of North Carolina.”
The question was intended to elicit information that would indicate
whether a challenge for cause was warranted. We find no abuse
of discretion in allowing it.

[13] Finally, defendant argues that the district attorney erroneously
was allowed to state that jurors could give mitigating circumstances
no weight at all. We have previously stated that if a jury finds
a mitigating circumstance to exist, it must “consider that mitigating
circumstance in its final sentence determination.” State v. Kirkley,
308 N.C. at 220, 302 S.E.2d at 158. We have also stated that once
the jury finds the existence of a statutory mitigating circumstance,
it “cannot determine that it does not have mitigating value.” State
v. Fullwood, 323 N.C. 371, 396, 373 S.E.2d 518, 533 (1988), death
sentence vacated, --- U.S. ---, 108 L. Ed. 2d 602 (1990). The district
attorney’s statement thus was inconsistent with our law. Because
the statement related only to the sentencing phase of defendant’s
trial, however, and because defendant is being awarded a new
sentencing proceeding on other grounds, he has not shown preju-
dice from this statement that merits a new guilt phase trial.

[14] Defendant's next assignment of error concerns objections by
the district attorney, sustained by the trial court, that allegedly
denied defendant the opportunity to question potential jurors re-
garding their ability to follow the capital sentencing law and to
follow the judge’s instructions regarding expert testimony. On several
occasions defendant sought to ask potential jurors questions such
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as the following: “If the defendant is found guilty of first degree
murder and . .. the State has failed to satisfy you beyond a reasonable
doubt that the aggravating circumstances outweigh the mitigating
circumstances, would you recommend a life sentence?” Even if
such questions were not impermissible attempts to “stake out”
jurors, defendant has shown no abuse of discretion or prejudicial
error in light of the fact that the trial judge went to great lengths
to help defense counsel phrase a question that would be acceptable
to the court. Defense counsel was allowed to ask: “[I}f after hearing
the evidence and the law and if Mr. Smith was convicted of first
degree murder, and if you were satisfied the State had not proven
beyond a reasonable doubt that the death sentence should be im-
posed, could you recommend a life sentence?” We thus cannot con-
clude that the trial court denied defendant his right to question
prospective jurors about their views on the death penalty. See,
e.g., State v. Adcock, 310 N.C. 1, 10, 310 S.E.2d 587, 593 (1984).

[15] In addition, the trial judge did not abuse his discretion by
sustaining objections to questions by defense counsel that reasonably
could be perceived as staking out jurors to a position that would
have them giving more credibility to an expert witness than to
other witnesses. Defendant’s question—“If someone is offered as
an expert in a particular field such as psychiatry, could you accept
him as a[n] expert, his testimony as an expert in that particular
field?” —is not per se an attempt to stake out jurors. However,
because the question followed a reference to the district attorney’s
earlier statements about not giving more credence to a witness
just because the witness might be labelled an expert, the trial
judge reasonably could have interpreted defendant’s question as
an attempt to stake out potential jurors. This assignment of error
is without merit.

[16] Defendant assigns as error the trial court’s refusal to allow
defense counsel to rehabilitate venireperson Hardy before excusing
her for cause on the grounds that the “juror’s views would prevent
or substantially impair the performance of [her] duties as a juror
in accordance with [the] instructions and [the juror’s] oath.”
Wainwright v. Witt, 469 U.S. 412, 424, 83 L. Ed. 2d 841, 851-52
(1985) (quoting Adams v. Texas, 448 U.S. 38, 65 L. Ed. 2d 581
(1980)). Hardy was excused after the following exchange:

[Q.] [Clould you yourself recommend the death penalty
knowing that the Court would follow your recommendation?
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[A.] T don’t really know, I don’t think I would.
[Q.] You don't think you would do what?
[A.] Take someone’s life, no.

[Q.] Okay, are there any circumstances under which you
yourself . . . could recommend to the Court the death penalty
knowing the Court would be bound to follow your
recommendation?

[A.] No.

[Q.] [Regardless] of what you may hear from the witness
stand and what His Honor may tell you the law is in the
case, there are no circumstances under which you yourself
could recommend the death penalty?

Is that a fair statement?
[A.] Yes.

It is not disputed that such answers constitute grounds for
challenge for cause. Defendant argues, however, that he is entitled
to relief because the trial court did not allow rehabilitation. The
trial court is entitled to great deference upon review of the dismissal
of a juror for cause. In addition, we have held that the trial court
does not abuse its discretion when it refuses to allow attempted
rehabilitation of a juror absent a showing by defendant that dif-
ferent answers might have been forthcoming. See State v. Oliver,
302 N.C. 28, 40, 274 S.E.2d 183, 191 (1981). Defendant contends
that Hardy's initial responses to death penalty questions constituted
the necessary showing. She did answer that in “some cases” the
death penalty would be an appropriate punishment, and she did
not have any personal or religious feelings against the death penal-
ty. These statements, however, appear uncertain and ambiguous
in light of her more definite, specific, and adamant responses which
formed the basis for her excusal for cause. There is no clear indica-
tion that she would have changed her position in response to ques-
tioning by defendant; therefore, the trial court did not abuse its
discretion in denying defendant’s request to rehabilitate her.

Defendant's last assignment of error in the jury selection phase
concerns the alleged absence of impartiality on the part of the
trial judge. Without doubt, the trial judge has a “duty of absolute
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impartiality.” State v. Frazier, 278 N.C. 458, 460, 180 S.E.2d 128,
130 (1971).

[17] Defendant’s first grounds for alleging absence of impartiality
is disparate rulings on objections to similar voir dire questions
by both defense counsel and the district attorney. At one point
in voir dire defense counsel asked several jurors if they belonged
to a church and if they held office in a church. Then, defense
counsel asked juror Lanier if he had “heard of the Biblical saying
‘an eye for an eye? ” The district attorney’s objection to the ques-
tion was sustained on grounds that the question did not relate
to qualifying the jury. Shortly thereafter, the district attorney
engaged juror Duke in the following exchange:

[Q.] Do you have any personal or religious feelings against
the use of the death penalty?

[A.] Yes, I do, religious belief, I would hate to vote for it.

[Q.] How would you characterize your feelings?

[A.] Well, just like I tell my kids, the only thing I know
that’s in the Bible, I don't know.

[Q.] Of course, you understand there are other things that
the Bible says?

[A.] Yes.
[Q.] A life for a life, an eye for an eye.

At this point, defense counsel’s objection was overruled. Although
it may appear that the district attorney received favorable treat-
ment from the trial judge in that he was allowed to ask about
a juror's familiarity with Biblical retribution, the context reveals
the contrary. Defense counsel's question about the Biblical saying
was not immediately relevant to any characteristic of juror com-
petence and so was properly disallowed. The district attorney’s
question, however, came in the context of exploring the depth
of a juror's religious attitudes about punishment, a matter clearly
relevant to the juror’s competence to sit on a death case. The
trial judge’s rulings in this regard did not reveal an absence of
judicial impartiality.
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[18] Defendant also objects to the trial judge’s allegedly disparate
rulings on similar challenges for cause. Defense counsel challenged
juror Ricks for cause after she responded that drug or alcohol
use “might” affect her impartiality, that she “would try” to be
fair and impartial, though she could not “answer yes or no” and
stated “I can’t promise.” The trial court denied defendant’s challenge
for cause. The trial court, however, on its own motion challenged
juror Harris for cause after she stated that the murder of her
sister five years before “might” influence her decision; Harris stated:
“I ain't going to say it [will] and I ain't going to say it won't . ..."

One significant factor serves to distinguish the challenges to
the two jurors. Before being challenged for cause, Ms. Ricks had
stated in response to several questions that she would be able
to be fair and impartial and that she would follow the trial court’s
instruections. Juror Harris, on the other hand, never stated that
she would be able to ignore her sister's murder in her consideration
of the case. The decision to grant or deny a challenge for cause
lies in the sound discretion of the trial court. State v. Kennedy,
320 N.C. 20, 28, 357 S.E.2d 359, 364 (1987). In light of the foregoing
distinction, we find no abuse of discretion in this ruling.

Defendant also argues that the trial court was much more
lenient with the district attorney’s death penalty questioning than
with defendant’s. Defendant contends that impossible burdens were
put on the phrasing of defendant’s questions so as to disrupt the
flow and direction of the voir dire. In addition, defendant contends
that the court adopted a prosecutorial role by “helping” defendant
rephrase his questions in a manner completely different from what
defendant intended.

We have reviewed the restrictions on defendant’s death penal-
ty questioning above and found no abuse of discretion. Further,
our examination of the record reveals that the voir dire questioning
was a confusing, sporadic event that tested everyone's patience.
It is evident that the trial judge attempted to help defense counsel
phrase his questions in an appropriate manner so as to assure
a qualified jury. We conclude that the trial court’s actions did
not communicate absence of impartiality to the jury. Cf. State
v. Staley, 292 N.C. 160, 232 S.E.2d 680 (1977) (clear inference of
judge’s opinion regarding witness's truthfulness). Further, there
is no evidence that the trial court’s actions deprived defendant
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of his right to effective assistance of counsel. This assignment
is without merit.

III

[19] At trial, Mary Davenport testified to the effect that she
owned the store that was robbed, that a person named Freddie
Tann once worked for her, that Tann was in the store talking
to Grantson Taylor the day before the robbery, that both Tann
and Taylor were associates of defendant, and that Tann was not
supposed to be in the store because he had once threatened to
shoot Ms. Davenport and her husband. Defendant assigns as error
the admission of irrelevant evidence that Tann was in the store
and that he was not supposed to be there because of the threat.

Evidence is relevant if it has “any tendency to make the ex-
istence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be
without the evidence.” N.C.G.S. § 8C-1, Rule 401 (1988). In this
case the prosecution sought to prove premeditation and delibera-
tion by several theories, one of which was that defendant knew
the store employees would be coming to work early and that he
could ambush them when they would be at the store alone. To
prove this theory, the prosecution had Ms. Davenport testify that
only the owners of the store and the meat department employees
knew that someone would be at the store early. Ms. Davenport
testified that Grantson Taylor worked in the meat department
and that he was a friend of Freddie Tann and the defendant. Fur-
ther, she testified that the reason she noticed that Tann was in
the store the day before the robbery was that he was not supposed
to be there. When asked why Tann was not supposed to be in
the store, Ms. Davenport stated that Tann had threatened to shoot
her and her husband. Ms. Davenport knew of the association of
Tann and defendant because Tann, who once worked for the
Davenports, had previously helped defendant get a job working
for the Davenports at a store they had owned years before.

Thus, the prosecution sought to tie Taylor's knowledge of the
early opening to his discussion with Tann at the store the day
before the robbery. The key to Ms. Davenport’s memory of Tann
in the store was the fact that he had previously threatened her.
Tann's friendship with defendant, then, established the knowledge
defendant required for his ambush. Though the relationship is
tenuous, the facts to which Ms. Davenport testified are relevant
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to the theory the prosecution sought to prove. This assignment
of error is without merit.

[20] Defendant’s next assignment is that the trial court erroneous-
ly allowed State’s witness Hoggard to testify about vietim Kurczek's
religious statements made during the ambulance ride to the hospital.
Hoggard testified that Kurczek “said some religious things and
1 picked out the words Jesus and Father out of what he said.”
Defendant acknowledges that the fact that Kurczek spoke during
the ambulance ride is relevant, but argues that the religious content
of the statements should have been disallowed. The record clearly
shows, however, that the trial court correctly instructed the jury,
before witness Hoggard gave his statement, that the testimony
was before it only to show the consciousness of Kurczek. Further,
defendant did not object at trial to the religious aspect of the
statement. This assignment of error is overruled.

[21] Defendant also argues it was improper for the district at-
torney to ask questions regarding whether Kurczek was able to
make peace with the Lord before he died. The trial court properly
sustained objections to those questions. We have held that repeated
attempts by a district attorney to ask improper questions may
require a new trial, see State v. Phillips, 240 N.C. 516, 82 S.E.2d
762 (1954), but where, as here, the improper questions are not
persistently repeated, the trial court’s decision to sustain defense
counsel’s objection is sufficient to prevent any prejudicial error.
See State v. Greene, 285 N.C. 482, 495, 206 S.E.2d 229, 237 (1974);
State v. Ball, 277 N.C. 714, 720, 178 S.E.2d 377, 381 (1971).

[22] Defendant next contends that the district attorney committed
prosecutorial misconduct rising to the level of plain error by argu-
ing in both the guilt and sentencing phases that defendant aimed
at Kurczek's head when he shot him the second time as defendant
left the store. Defendant argues that there is neither evidence
in the record, nor reasonable inference therefrom, to support such
a contention and that he thus is entitled to a new trial. State
v. Britt, 288 N.C. 699, 711, 220 S.E.2d 283, 291 (1975).

Ordinarily, defense counsel must object to allegedly improper
arguments by the prosecution in order to preserve the issue for
review. See State v. Brock, 305 N.C. 532, 538, 290 S.E.2d 566,
571 {1982). Although we have relaxed that rule somewhat in capital
cases, the impropriety alleged must be extreme before we will
conclude that the trial judge abused his discretion in failing to
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correct ex mero motu a prosecutor’s argument. Id. at 537, 290
S.E.2d at 570. Counsel may argue before the jury all the facts
in evidence and all reasonable inferences therefrom. State v. Noland,
312 N.C. 1, 15, 320 S.E.2d 642, 651 (1984), cert. denied, 469 U.S.
1230, 84 L. Ed. 2d 369, rek’g denied, 471 U.S. 1050, 85 L. Ed.
2d 342 (1985).

The evidence in this case tends to show that defendant shot
Kurczek once from short range in the chest and that Kurczek
fell face forward towards the office door. Defendant then went
with Carr to a second office where the cash register tills were
kept. After taking money from the tills, defendant walked back
by the office where Kurczek still lay. Defendant crouched down
at the door to the office and shot Kurezek again. The second shot
entered Kurczek’s right shoulder and travelled laterally towards
the midline of the body. This evidence permits a reasonable in-
ference that defendant aimed at Kurczek's head, as the district
attorney argued. Defendant, therefore, is not entitled to relief under
this assignment of error.

[23] Defendant’s last assignment in the guilt phase is that the
trial court erroneously instructed the jury on theories of premedita-
tion and deliberation that were not supported by the evidence.
The trial court instructed the jury that it could infer premeditation
and deliberation from the use of grossly excessive force under
the circumstances, the infliction of lethal wounds after the victim
was felled, the brutal and vicious nature of the killing, and the
manner in which the Kkilling was done. This instruction contains
“examples of circumstances which, if found, the jury could use
to infer premeditation and deliberation. It is not required that
each of the listed [examples] be proven beyond a reasonable doubt
before the jury may infer premeditation and deliberation.” State
v. Cummings, 326 N.C. 298, 315, 389 S.E.2d 66, 76 (1990).

Again, we note that defendant has failed to preserve this al-
leged error by objecting to the instruction at trial. N.C.R. App.
P. 10(b)2). Defendant will be entitled to relief, then, only if he
can show that the trial court's instructions contain “fundamental
error, something so basic, so prejudicial, so lacking in its elements
that justice cannot have been done.” State v. Odom, 307 N.C. 655,
660, 300 S.E.2d 375, 378 (1983) (quoting United States v. McCaskill,
676 F.2d 995, 1002 (4th Cir.), cert. denied, 459 U.S. 1018, 74
L. Ed. 2d 513 (1982) (emphasis in original) ). We cannot say that such
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error occurred in this case where there is ample evidence that
defendant shot Kurczek twice from short range in the course of
a robbery. This evidence supports the court’s instruction that
premeditation and deliberation can be inferred from a brutal and
vicious Kkilling or the use of grossly excessive force under the cir-
cumstances. In addition, there was evidence that defendant inflicted
upon Kurczek a blow from a lethal weapon while Kurczek was
helpless and unarmed. We have held that such action supports
an inference of premeditation and deliberation. State v. Barbour,
295 N.C. 66, 72, 243 S.E.2d 380, 384 (1978). Therefore, the State
did not need to prove that the second shot caused Kurczek’s death
for the instruction given to be warranted.

Even if the instructions given by the trial court were not
supported by the evidence, defendant has not shown plain error
that prejudiced his trial because there was ample evidence from
which the jury could have found premeditation and deliberation.
See id.; State v. Brown, 315 N.C. 40, 59, 337 S.E.2d 808, 823 (1985),
cert. denied, 476 U.S. 1165, 90 L. Ed. 2d 733 (1986), overruled
on other grounds, 321 N.C. 570, 364 S.E.2d 373 (1988); State v.
Zuniga, 320 N.C. at 263, 357 S.E.2d at 916.

SENTENCING - PHASE

{24] Defendant contends, and the State concedes, that the instrue-
tions imposed a unanimity requirement for finding mitigating cir-
cumstances and were therefore improper under McKoy v. North
Carolina, 494 U.S. 433, 108 L. Ed. 2d 369 (1990); see also State
v. McKoy, 327 N.C. 31, 394 S.E.2d 462 (1990).

In McKoy the United States Supreme Court held unconstitu-
tional North Carolina’s capital sentencing jury instructions which
required the jury to find the existence of a mitigating circum-
stance unanimously in order for any juror to consider that
circumstance when determining the ultimate recommendation
as to punishment. The Court reasoned that North Carolina’s
“unanimity” requirement was constitutionally infirm because
it “prevent[ed] the sentencer from considering all mitigating
evidence” in violation of the eighth and fourteenth amendments.

State v. Sanderson, 327 N.C. 397, 402, 394 S.E.2d 803, 805-06 (1990)
(citations omitted).

Our review of the record establishes that the trial court did
give the instruction requiring that the jury be unanimous before
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it could find a mitigating circumstance. Under McKoy, this requires
a new sentencing proceeding unless the State demonstrates that
the error was harmless beyond a reasonable doubt. State v. McKoy,
327 N.C. 31, 394 S.E.2d 462; N.C.G.S. § 15A-1443(b) (1988). The
trial court submitted nine specific mitigating circumstances and
the jury, operating under the unanimity instruction, found only
one. There was evidence to support at least some of the nine
additional mitigating circumstances submitted. The State does not
deny that the unanimity requirement may have affected at least
one juror’s vote on at least some of the nine remaining mitigating
circumstances and thus affected the jury's sentencing recommenda-
tion. See State v. Brown, 327 N.C. 1, 29-30, 394 S.E.2d 434, 451-52
(1990). We agree that we cannot conclude that the McKoy error
was harmless, and we thus conclude that defendant must receive
a new sentencing proceeding.

Defendant’s remaining assignments of error relate to issues
that defendant recognizes have previously been decided by this
Court contrary to his position, but which he nonetheless brings
forward to preserve for further appellate review. As we have
previously decided those issues contrary to defendant’s position,
defendant’s related assignments of error are overruled. See State
v. Payne, 327 N.C. 194, 210, 394 S.E.2d 158, 166 (1990).

Guilt phase: no error.

Sentencing phase: new sentencing proceeding.

MICHAEL A. SMITH, INDIVIDUALLY AND AS ADMINISTRATOR OF THE ESTATE OF
CRYSTAL MICHELLE SMITH, DeEcEASED v. NATIONWIDE MUTUAL IN-
SURANCE COMPANY

No. 130A90
(Filed 7 February 1991)

Insurance § 69 (NCI3d) — underinsured motorist coverage —no ap-
plicable exclusion—stacking allowed

The Superior Court correctly concluded in a wrongful death

action arising from an automobile accident that the underin-

sured motorist (UIM) coverages provided in two separate
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automobile insurance policies issued to the individual plaintiff
could be aggregated or “stacked” to compensate for the death
of his daughter, who was killed driving a vehicle owned by
plaintiff and herself, where the daughter and the vehicle were
listed in only one of the policies. The Court of Appeals erred
in relying on exclusions found only in the medical payments
and liability portions of the policy to create a family member
exclusion under the UIM portion of the policy. N.C.G.S.
§ 20-279.21 (1989).

Am Jur 2d, Automobile Insurance § 329.

Combining or “stacking” uninsured motorist coverages pro-
vided in separate policies issued by same insurer to same
insured. 24 ALR4th 6.

Justice MEYER dissenting.

APPEAL by plaintiff pursuant to N.C.G.S. § 7TA-30(2) from the
decision of a divided panel of the Court of Appeals, 97 N.C. App.
363, 388 S.E.2d 624 (1990), reversing and remanding the judgment
entered by Ellis, J., on 11 August 1988, in the Superior Court,
WAKE County. Heard in the Supreme Court 8 October 1990.

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by
Theodore B. Smyth, for plaintiff-appellant.

LeBoeuf, Lamb, Leiby & MacRae, by Peter M. Foley and
Stephanie L. Hutchins, for defendant-appellee.

FRYE, Justice.

The issue presented in this appeal is whether the Court of
Appeals erred in holding that the underinsured motorist (UIM)
coverages provided in two separate automobile insurance policies
issued to the individual plaintiff may not be aggregated or “stacked”
to compensate for the death of his daughter who was killed while
driving a vehicle owned by the individual plaintiff and the daughter,
given that the daughter and the vehicle were listed in only one
of the policies. The Court of Appeals, while acknowledging that
a different result might be reached if writing on a clean slate,
concluded that it was “compelled to follow the Driscoll rule enfore-
ing the household-owned vehicle exclusion.” Smith v. Nationwide
Mutual Ins. Co., 97 N.C. App. 363, 370, 388 S.E.2d 624, 629 (1990).
Finding no “household-owned vehicle exclusion” applicable to the
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UIM coverage in the policies at issue in Driscoll or in the present
case, we overrule Driscoll v. U.S. Liability Ins. Co., 90 N.C. App.
569, 369 S.E.2d 110, disc. rev. denied, 323 N.C. 364, 373 S.E.2d
544 (1988), and reverse the decision of the Court of Appeals in
the case now before the Court.

On 2 October 1986, Crystal Smith was fatally injured in an
accident while driving a 1977 Toyota Corolla automobile owned
by Crystal Smith and her father, Michael Smith. The Toyota was
insured under a liability insurance policy No. 61J097608 (Policy
A) issued by Nationwide Mutual Insurance Company (Nationwide).
Both Crystal Smith and Michael Smith were listed as insureds
under Policy A. Michael Smith also had automobile liability in-
surance with Nationwide under policy No. 61E449873 (Policy B)
which insured two other vehicles. Crystal Smith was not a named
insured under Policy B, and she was not the owner of either of
the two vehicles listed on Policy B. Crystal Smith was a member
of her father's household at the time of the accident. Each of the
Nationwide policies provided UIM coverage at limits of
$100,000/$300,000.

The other vehicle involved in the accident was driven by Ricky
Eugene Bates and owned by his wife, Virginia Bates. The Bates
vehicle was insured by an automobile liability insurance policy issued
by Farm Bureau Mutual Insurance Company (Farm Bureau). Farm
Bureau paid its single limit liability coverage of $50,000 to the
Estate of Crystal Michelle Smith.

On 13 January 1988, Michael Smith, individually and as admin-
istrator of his deceased daughter’s estate, brought this declaratory
judgment action pursuant to N.C.G.S. § 1-253 seeking a judgment
for a “declaration of the rights that Michael Smith has in relation
to two insurance policies issued by the defendant Nationwide Mutual
Insurance Company.” After setting out the factual dispute between
plaintiff and defendant, plaintiff asked the Court to “enter a judg-
ment declaring that underinsured motorist coverages provided for
in the Nationwide policies numbered 61E449873 [Policy B] and
61J097608 [Policy A} may be stacked in calculating the total underin-
sured motorist coverage provided for to satisfy any settlement
or judgment for the wrongful death of Crystal Michelle Smith.”
A wrongful death action, which sought to recover damages from
the Bates for the wrongful death of Crystal Smith, was filed
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in Wake County Civil Superior Court by Michael Smith as Ad-
ministrator of Crystal Smith’s Estate.

Nationwide does not deny that Crystal Smith was covered
under Policy A; however, Nationwide does contest the issue of
whether Policy B also provided UIM coverage for Crystal Smith.
The trial court on 11 August 1988 denied defendant’s motion to
dismiss the action and granted plaintiff’s motion for summary judg-
ment. The trial court concluded that Crystal Smith was covered
under the UIM provisions of Policy A and Policy B, which together
provided a total of $200,000 in UIM coverage in favor of the Estate
of Crystal Smith, subject to a $50,000 setoff representing payments
received by the plaintiff from the tortfeasor’s liability insurance
carrier. On appeal by Nationwide, the Court of Appeals reversed,
holding that “because the Toyota driven by Crystal was a household-
owned vehicle not insured under Policy B, the UIM coverage pro-
vided by that policy is not available to compensate Mr. Smith
for Crystal's death.” Smith v. Nationwide, 97 N.C. App. at 370,
388 S.E.2d at 629. Judge Phillips dissented, concluding that under
this Court's decision in Sutton v. Aetna Casualty & Surety Co.,
325 N.C. 259, 382 S.E.2d 759, rek’g denied, 325 N.C. 437, 384 S.E.2d
546 (1989), the UIM coverages of both policies are available to
the plaintiff. Id. at 371, 388 S.E.2d at 629. Plaintiff appealed to
this Court on the basis of the dissenting opinion.

When examining cases to determine whether insurance coverage
is provided by a particular automobile liability insurance policy,
careful attention must be given to the type of coverage, the rele-
vant statutory provisions, and the terms of the policy. In the pres-
ent case, the type of coverage at issue is UIM coverage. The policies
in question, Policy A and Policy B, both include uninsured motorist
(UM) coverage and UIM coverage in addition to the standard liabili-
ty coverage and medical payments coverage.

The relevant statute in this case is N.C.G.S. § 20-279.21 (1989).
The policy requirements for liability coverage are found in N.C.G.S.
§ 20-279.21(b)(2), supplemented by other provisions of § 20-279.21.
Uninsured motorist coverage is governed by N.C.G.S. § 20-279.21(b)(3),
supplemented by other provisions of § 20-279.21. Underinsured mo-
torist coverage is governed by N.C.G.S. § 20-279.21(b)4), sup-
plemented by other provisions of § 20-279.21.

As noted above, § 20-279.21(b)3) addresses UM coverage. It
includes the following definition of “persons insured’:



IN THE SUPREME COURT 143

SMITH v. NATIONWIDE MUTUAL INS. CO.
[328 N.C. 139 (1991)]

For purposes of this section “persons insured” means the named
insured and, while resident of the same household, the spouse
of any named insured and relatives of either, while in a motor
vehicle or otherwise, and any person who uses with the con-
sent, expressed or implied, of the named insured, the motor
vehicle to which the policy applies and a guest in such motor
vehicle to which the policy applies or the personal representa-
tive of any of the above or any other person in lawful posses-
sion of such motor vehicle.

N.C.G.S. § 20-279.21(b}3) (1989). Section 20-279.21(b}(4) addresses
UIM coverage and incorporates by reference the same definition
of “persons insured.” See N.C.G.S. § 20-279.21(b)4) (1989). Thus,
§ 20-279.21(b)(3) defines “persons insured” for purposes of UM
coverage and UIM coverage.

Our Court of Appeals explained the term “persons insured”
in Crowder v. N.C. Farm Bureau Mut. Ins. Co., 79 N.C. App. 551,
340 S.E.2d 127, disc. rev. denied, 316 N.C. 731, 345 S.E.2d 387 (1986).

In essence, N.C. Gen. Stat. 20-279.21(b)(3) establishes two
“classes” of “persons insured”: (1) the named insured and, while
resident of the same household, the spouse of the named in-
sured and relatives of either and (2) any person who uses
with the consent, express or implied, of the named insured,
the insured vehicle, and a guest in such vehicle.

Id. at 554, 340 S.E.2d at 129. Members of the second class are
“persons insured” for the purposes of UM and UIM coverage only
when the insured vehicle is involved in the insured’s injuries.
Members of the first class are “persons insured” even where the
insured vehicle is not involved in the insured’s injuries. Id. at
554, 340 S.E.2d at 130. We are concerned in this case with the
first group or “class” of “persons insured” under N.C.G.S.
§ 20-279.21(b)(3) for purposes of UIM coverage. The individual plain-
tiff (Michael Smith) and his daughter Crystal are clearly members
of the first class and thus “persons insured” under both policies
without regard to whether the insured vehicle is involved in the
insured’s injuries.

Both Policy A and Policy B are virtually identical, with the
exception of the Declarations page of each policy. The policy con-
tains definitions of certain terms used in the policy, including the
following:
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Throughout this policy, “you” and “your” refer to:
1. The “named insured” shown in the Declarations; and
2. The spouse if a resident of the same household.

“We,” “us” and “our” refer to the Company providing this
insurance.

“Family member” means a person related to you by blood,
marriage or adoption who is a resident of your household.
This includes a ward or foster child.

In the instant case, “you” and “your” refer to Michael Smith as
to Policy B and either Michael Smith or his daughter Crystal in
Policy A. Crystal Smith was clearly a family member under Policy B.

Part D, the UM coverage section of both policies, provides
that Nationwide

will pay damages which a covered person is legally entitled
to recover from the owner or operator of an uninsured motor
vehicle because of:

1. Bodily injury sustained by a covered person and caused
by an accident . . . .

Covered person, as used in this type of coverage, includes “[yJou
or any family member.” The definition of an uninsured motor ve-
hicle in Part D of the policy is expanded by an UM/UIM Endorse-
ment to include an underinsured motor vehicle. Thus, under Part
D of both policies, Crystal Smith is a family member and a “covered
person” who would be entitled to recover from the owner or operator
of an uninsured or underinsured motor vehicle for bodily injury
sustained by her in an accident, subject to the applicable limitations
and exclusions.

Part B, the “Liability Coverage” section of the policies, pro-
vides an exclusion which states in part,

We do not provide Liability Coverage for the ownership,
maintenance or use of . . . [a]ny vehicle, other than your covered
auto, which is . . . owned by any family member.

Part C, the “Medical Payments Coverage” section of the policies,
provides a similar exclusion which states in part,
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We do not provide Medical Payments Coverage for any person
for bodily injury . . . [s]ustained while occupying, or when
struck by, any vehicle (other than your covered auto) which
is owned by any family member.

After careful examination of the policies, we are unable to find
any similar “family member” exclusion in Part D, the UM coverage
section of the base policies or in the UM/UIM Endorsement to
the policies.

The “Liability Coverage” section of both Policy A and Policy
B contains an “Other Insurance” exclusion. This exclusion provides:

If there is other applicable liability insurance we will pay only
our share of the loss. Our share is the proportion that our
limit of liability bears to the total of all applicable limits.
However, insurance we provide for a vehicle you do not own
shall be excess over any other collectible insurance.

The “Medical Payments Coverage” section of both Policy A and
Policy B also contains a similar “Other Insurance” exclusion. This
exclusion provides:

If there is other applicable auto medical payments insurance
we will pay only our share of the loss. Our share is the propor-
tion that our limit of liability bears to the total of all applicable
limits. However, any insurance we provide with respect to
a vehicle you do not own shall be excess over any other collect-
ible auto insurance providing payments for medical or funeral
expenses.

The “Uninsured Motorist Coverage” section of these policies original-
ly contained a somewhat similar “Other Insurance” exclusion. The
first paragraph of the “Other Insurance” clause provided:

If this policy and any other auto insurance policy issued to
you apply to the same accident, the maximum limit of liability
for your injuries under all the policies shall not exceed the
highest applicable limit under any one policy.

However, Uninsured/Underinsured Motorist Coverage Endorsement
1676B amended the “Other Insurance” provision and replaced the
anti-stacking language of the first paragraph with the following:

If this policy and any other auto insurance policy issued to
you apply to the same accident, the maximum limit of liability
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for your or a family member’s injuries shall be the sum of
the limits of liability for this coverage under all such policies.

This Endorsement clearly allows the stacking of UIM coverages
for a family member when the family member is covered by more
than one policy issued to the named insured.

A careful reading of these policies discloses a clear pattern
of treating UM/UIM coverages in a different manner from that
accorded to both liability coverage and medical payments coverage,
especially as it relates to other insurance and family member vehicles.
This distinction between these types of coverages in the policy
seems to comport with the distinction made in the statutory
authorization for UM and UIM coverages. The UIM coverage por-
tion of § 20-279.21, for example, specifically includes an expression
of “intent . . . to provide to the owner, in instances where more
than one policy may apply, the benefit of all limits of liability
of underinsured motorist coverage under all such policies.” N.C.G.S.
§ 20-279.21(b)(4) (1989). Likewise, the term “persons insured” is
used in § 20-279.21(b)(3) relating to UM coverage (and by reference,
to UIM coverage) but is not used in § 20-279.21(b)(2) relating to
liability insurance. Both the policy and statutory schemes operate
on the realization that the very nature of liability insurance coverage
is different from UM/UIM insurance coverage. The former protects
covered persons from the consequences of their own negligence;
the latter protects covered persons from the consequences of the
negligence of others. Medical payments coverage, on the other
hand, gives very limited protection to the covered persons, without
regard to their own negligence or that of others.

Our Court of Appeals has decided two significant cases deter-
mining whether UIM coverage is available in specific fact situa-
tions.! In Crowder v. N.C. Farm Bureau Mut. Ins. Co., 79 N.C.
App. 551, 340 S.E.2d 127, the plaintiff was injured while riding
as a passenger in a nonowned vehicle. The insurance company
representing the tortfeasor paid the plaintiff $25,000, representing
the full policy limit for automobile liability coverage. Plaintiff’s
father had an insurance policy with defendant Farm Bureau that
included an UM/UIM Endorsement. Id. at 551-52, 340 S.E.2d at

1. Joknson v. Sprinkle, 92 N.C. App. 598, 376 S.E.2d 771, disc. rev. denied,
324 N.C. 335, 378 S.E.2d 792 (1989), a case dealing with UIM coverage, is an
unpublished decision which establishes no precedent. R. App. P. 30(e).
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128. The issue raised in Crowder was “whether an insured person
is covered by uninsured or underinsured motorist coverage when
the insured or covered vehicle is not in any way involved in the
insured’s injuries.” Id. at 553, 340 S.E.2d at 129. The court con-
strued the language of the policy and N.C.G.S. § 20-279.21(b)(3)
and held that “under the particular circumstances of this case,
coverage extends to those insured even though not in the covered
vehicle at the time of the injury.” Id. However, the court also
stated that its holding was “expressly limited to allowing underin-
sured motorist coverage for insureds operating, or riding in, a
nonowned vehicle.” Id. at 555, 340 S.E.2d at 130.

The Court of Appeals purported to address the question of
UIM coverage for an insured riding in a family-owned vehicle in
Driscoll v. U. S. Liability Ins. Co., 90 N.C. App. 569, 369 S.E.2d
110. In Driscoll, the issue was whether plaintiff was covered under
the UIM provision of her daughter’s insurance policy with defend-
ant insurance company. Plaintiff, her husband and their adult
daughter shared the same household. Plaintiff’'s daughter owned
a 1981 AMC Concord automobile which was insured by the defend-
ant, and the policy contained UIM coverage limited to $100,000
per claimant. Plaintiff, a passenger in an automobile owned and
driven by her husband, was injured when that automobile was
struck by another vehicle. The tortfeasor’s liability insurance
coverage was limited to $25,000 per claimant. Plaintiff's damages
exceeded that amount. Id.

The Court of Appeals construed the language of the policy
and N.C.G.S. § 20-279.21 and concluded that neither “provided
underinsured motorist coverage for Jane Driscoll for injuries sus-
tained while riding in a household-owned vehicle not named in
the policy.” Id. at 572, 369 S.E.2d at 113.

Under § 20-279.21(b)(4), UIM coverage may be obtained only
if the policyholder has liability insurance in excess of the minimum
statutory requirement, and, in any event, the UIM coverage must
be in an amount equal to the policy limits for bodily injury liability
specified in the policy. The Court of Appeals in Driscoll stated,
“Historically underinsured motorist coverage and increased liability
coverage are coterminous in North Carolina.” Driscoll, 90 N.C.
App. at 572, 369 S.E.2d at 112. The Court of Appeals then concluded
that plaintiff “would have no bodily injury liability coverage under
her daughter’s policy because the policy excluded medical payments
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coverage for damages sustained by a ‘family member’ while occupy-
ing or struck by any vehicle (other than the insured’s covered
auto) owned by any ‘family member.’” Id. Because plaintiff would
not be covered by her daughter’s bodily injury liability coverage,
the court in Driscoll concluded “subsection (b)(4) does not mandate
underinsured motorist coverage.” According to the Court of Ap-
peals, logic dictates that since the exclusion for the family-owned
vehicle prevented plaintiff from being covered by the bodily injury
liability section of her daughter’s policy, plaintiff should likewise
not be covered by the UIM coverage of her daughter’s policy. Id.

We do not agree with the Court of Appeals’ rationale in Driscoll
that no recovery may be obtained under the UM/UIM coverages
unless the insured would also be entitled to recover under medical
payments or bodily injury liability coverages. As stated earlier
in this opinion, the purpose of UM/UIM insurance differs from
the purposes of medical payments insurance or liability insurance.
Likewise, while the statutory scheme requires the insurance com-
pany to offer UM/UIM coverages only if liability coverages exceed
the minimum statutory requirement and in an amount equal to
the limits of bodily injury liability insurance, nothing in the statute
requires that the scope of the coverage be the same. In fact, the
statutory scheme suggests the opposite. The liability section of
the statute provides that the owner’s policy shall insure certain
persons “using any such motor vehicle or motor vehicles . . . against
loss from the liability imposed by law for damages arising out
of the ownership, maintenance or use of such motor vehicle or
motor vehicles . . ..” N.C.G.S. § 20-279.21(b)(2) (emphasis added).
On the other hand, the UM (and by incorporation, the UIM) coverage
is offered “for the protection of persons insured who are legally
entitled to recover damages from owners or operators of uninsured
motor vehicles . . . ." N.C.G.S. § 20-279.21(b)}(3) (emphasis added).

The statutory scheme for liability insurance is primarily ve-
hicle oriented while UM/UIM insurance is essentially person oriented.
Liability coverage is third-party insurance while UM/UIM coverage
is first-party insurance. The relationship between liability insurance
and statutorily mandated UM insurance was explained by the
Michigan Supreme Court in an exhaustive opinion holding, inter
alia, that an “owned vehicle exclusion” in the UM coverage provi-
sion of certain policies was unenforceable. Bradley v. Mid-Century
Ins. Co., 409 Mich. 1, 294 N.W.2d 141 (1980). The Michigan court
concluded, “[t]he obligation to provide uninsured motorist coverage
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was tied to liability coverage to facilitate its purchase and to deter-
mine the persons who must be provided with uninsured motorist
coverage, and not to provide insurers a means of limiting the coverage
to situations in which liability coverage would be in effect.” Id.
at 35-36, 294 N.W.2d at 151.

Driscoll held that a “family member” or “household-owned”
vehicle exclusion in the liability coverage section of an owner’s
policy of liability insurance is effective to deny UIM coverage to
a family member while a passenger in a family-owned vehicle not
listed in the policy at issue. However, the definition of “persons
insured” for UM/UIM coverage strongly suggests that the UM/UIM
coverage for family members follows the person rather than the
vehicle. Several courts have so held. See, e.g., Higgins v. Firemen's
Fund Ins. Co., 160 Ariz. 20, 770 P.2d 324 (1989) (UIM coverage
is first party insurance, which protects and follows the person,
not the vehicle); Frank v. Horizon Assur. Co., 5563 A.2d 1199 (Del.
1989) (UIM coverage is personal to insured, rather than vehicle
related); see generally 8C J. Appleman, Insurance Law and Prac-
tice, § 5078.35 (1981 & Supp. 1990); 2 A. Widiss, Uninsured and
Underinsured Motorist Insurance § 40.1 (2nd ed. 1987).

Even where the “family member” or ‘“household-owned” ve-
hicle exclusion is found in the UM/UIM section of the policy, the
courts and legal scholars are divided as to its validity. John and
Jean Appleman, in their treatise entitled, “Insurance Law and Prac-
tice,” argue for upholding “family member” or “household member”
exclusions when such exclusions are clearly stated in the UM/UIM
section of the policy. Widiss, in his treatise entitled, “Uninsured
and Underinsured Motorist Insurance,” shows why such exclusions
should not be upheld as to UM/UIM coverages.” Neither Widiss
nor Appleman suggests judicial creation of such an exclusion where
none exists in the section of the policy relating to UM/UIM coverage.
Appleman says that the decisions which hold the household-owned
vehicle exclusion to be valid would seem to be correct on principle.
We note, however, that one of the cases cited as so holding, Rodriquez
v. Maryland Indem. Ins. Co., 24 Ariz. App. 392, 539 P.2d 196 (1975),
was expressly overruled in Calvert v. Farmers Ins. Co., 144 Ariz.
291, 697 P.2d 684 (1985), and the “household-owned” vehicle exclu-
sion was held invalid as contrary to the coverage mandated by

2. See 8C J. Appleman, Insurance Law and Practice, § 5078.35 (1981 and
Supp. 1990) (Appleman quotes Widiss, then gives an opposing view).
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statute. See 8C J. Appleman, Insurance Law and Practice, § 5078.35
(Supp. 1990).

We need not decide whether a “family member” or “household-
owned” vehicle exclusion clearly stated in the UM/UIM section
of a policy would be invalid as being contrary to N.C.G.S.
§ 20-279.21(b)(3), since no such exclusion is found in the UM/UIM
section of the policies in this case. We conclude, however, that
the Court of Appeals erred in Driscoll in relying on exclusions
found only in the medical payments and liability portions of the
policy to create the “family member” exclusion under the UIM
portion of the policy.

According to the language of Policy A and Policy B, Crystal
Smith was a covered person under Part D of both policies. She
was covered under Policy A because she was a named insured,
and she was covered under Policy B as a family member. She
was a “person insured” of the first “class” established by N.C.G.S.
§ 20-279.21(b)3) even where the insured vehicle is not involved
in the insured’s injuries. See Crowder, 79 N.C. App. at 554, 340
S.E.2d at 130. The plaintiff in Crowder was covered under the
UIM section of his father’s policy because he was a person insured
under the language of the policy and under N.C.G.S. § 20-279.21(b)(3)
even though his injuries were unrelated to the use or operation
of the vehicle named in his father’s policy. The only distinction
between Crowder and the present ecase is that in Crowder, the
party was injured while riding in a “nonowned” vehicle, while in
the present case the party was injured while driving an “owned”
vehicle. As indicated by our previous discussion, the distinction
between Crowder and this case does not warrant reaching a dif-
ferent result. We hold that Crystal Smith was a “covered person”
under the UM/UIM section of her father’s Policy B and a “person
insured” of the first class under N.C.G.S. § 20-279.21(b)(3) even
though her fatal injuries were unrelated to the use or operation
of the vehicles named in Policy B.

Like the plaintiff in Driscoll who sought to recover under
her daughter's automobile insurance policy on the basis of being
a member of the household, recovery in the present case is sought
on the basis that the deceased was a member of her father’s
household. There is no provision in the UM section of Policy B,
the UM/UIM Endorsement to that policy, or the relevant statutory
provisions which would exclude Crystal Smith, a member of her
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father’s household at the time of the fatal accident, from being
covered by the UIM coverage available in Policy B issued to her
father. Therefore, plaintiff may recover under the UIM provision
of Policy B as well as under the UIM provision of Policy A.

Having determined that his daughter was covered for UIM
purposes under both policies, plaintiff contends this Court’s decision
in Sutton v. Aetna, 325 N.C. 259, 382 S.E.2d 759, rek’y denied,
325 N.C. 487, 384 S.E.2d 546 (1989), which addressed intrapolicy
and interpolicy stacking of UIM coverages in automobile liability
insurance policies, controls this case. In Sutton, the plaintiff was
the named insured in two liability insurance policies, Policy A and
Policy B. Policy A covered a Regal and a Camaro and provided
$50,000 of UIM coverage for each automobile. Policy B covered
a truck and a Plymouth and provided $100,000 UIM coverage for
each automobile. The facts were stipulated. Id. at 261, 382 S.E.2d
at 761. Plaintiff suffered damages in excess of $70,000 as a result
of injuries sustained in an automobile accident caused by the
negligence of a tortfeasor who had $50,000 of liability insurance
coverage. Id. at 262, 382 S.E.2d at 761. Plaintiff recovered $50,000
from the tortfeasor and sought a declaratory judgment that her
insurance policies (Policy A and Policy B) provided a total of $300,000
UIM coverage. This amount was determined by adding $50,000
UIM coverage for each of the two automobiles for which coverage
was provided in Policy A and $100,000 UIM coverage for each
of the automobiles provided for in Policy B. Id. at 263, 382 S.E.2d
at 762. This Court concluded that under N.C.G.S. § 20-279.21(b}(4),
plaintiff was entitled to have all UIM coverages in both policies
aggregated or “stacked,” resulting in total UIM coverage of $300,000.
This coverage would be subject to a $50,000 offset paid by the
tortfeasor’s liability policy. Id.

There was no question that in Sutton the plaintiff was covered
by both policies because the plaintiff was a named insured in each
of the two policies. The only question was whether the UIM coverages
for each automobile in the two policies issued to her could be
aggregated or stacked so as to give plaintiff the benefit of each
separate coverage. Id. at 260, 382 S.E.2d at 762. We held that
this could be done.

In the instant case, the deceased, although clearly covered
for UM/UIM benefits under Policy A as a named insured and under
Policy B as a member of her father’s household, was not a named



152 IN THE SUPREME COURT

SMITH v. NATIONWIDE MUTUAL INS. CO.
[328 N.C. 139 (1991)]

insured under Policy B. Thus, Sutton may be distinguished from
the present case on this factual basis. Whether the principles
enumerated in Sutton would require stacking in the instant case
need not be decided since the same result is mandated by the
policy language.

In order to determine whether plaintiff may aggregate or stack
the UIM coverages under Policy A and Policy B, we first examine
the policy language found in the Other Insurance provisions of
Part D — Uninsured Motorists Coverage as amended by the UM/UIM
coverage endorsement.

The UM/UIM endorsement amends the Other Insurance provi-
sion with respect to damages “you or a family member are legally
entitled to recover from the owner or operator of an [uninsured
motor vehicle]” as follows:

If this policy and any other auto insurance policy issued to
you apply to the same accident, the maximum limit of liability
for your or a family member’s injuries shall be the sum of
the limits of liability for this coverage under all such policies.

Applying this Other Insurance provision of Policy B to the present
case:

If this policy (Policy B issued to Michael Smith, the individual
plaintiff) and any other auto insurance policy issued to you
(Policy A issued to Michael Smith and Crystal Smith) apply
to the same accident (the accident of 2 October 1986 resulting
in the death of Michael Smith's daughter, Crystal), the max-
imum limit of liability for your or a family member’s injuries
shall be the sum (total) of the limits of liability ($100,000 under
each policy) for this coverage {(UIM) under all (both Policy
A and Policy B) such policies.

The sum of the limits of liability for UIM coverage under both
policies is clearly $200,000. Thus, under the language of the two
policies, the limits of the UIM coverages may be aggregated or
stacked to provide compensation to plaintiff in this case. We find
nothing in the Motor Vehicle Financial Responsibility Act which
compels a contrary reading or interpretation of the language of
the two policies in this case. Thus, we find it unnecessary to decide
whether the result reached in this case would also be mandated
by our decision in Sutton or by any provision of the Motor Vehicle
Financial Responsibility Act.
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In the instant case, the deceased was a named insured under
Policy A; however, she was covered under Policy B as a family
member operating a household-owned vehicle unless excluded under
a ‘“family member” or “household-owned” exclusion in Policy B.
As we have previously noted, no such exclusion appears in the
UM/UIM sections of the policies. The only “family member” or
“household-owned™ vehicle exclusions in Policy B are found in the
medical payments and liability sections of the policy. Contrary to
the Court of Appeals’ decision in Driscoll, these exclusions in the
medical payments and liability sections of the policy are not to
be read into the UM/UIM section of the policy. Thus, no “family
member” or “household-owned” vehicle exclusion operates to pre-
vent plaintiff from recovering under the UM/UIM Endorsement
of Policy B.

The individual plaintiff was a named insured in both policies,
the UIM coverages of both policies applied to the same accident,
and the person fatally injured was a member of the individual
plaintiff’s household. Thus, under the insuring agreement of Part
D and the “Other Insurance” provision of the UM/UIM Endorse-
ment, the UIM coverages under Policy B may be stacked with
the UIM coverage under Policy A.

For all of the above reasons, the decision of the Court of
Appeals is reversed, and the case is remanded to that court for
further remand to the Superior Court, Wake County, for reinstate-
ment of the judgment of the Superior Court.

Reversed and remanded.

Chief Justice EXUM did not participate in the consideration
or decision of this case.

Justice MEYER dissenting.

The 1977 Toyota automobile that Crystal Smith was driving
when fatally injured was owned by Crystal Smith and her father,
Michael Smith, and both were named insureds under Nationwide's
policy of insurance on that vehicle, Policy A. The father owned
two other vehicles individually, which were both covered under
Nationwide’s Policy B. Crystal had no ownership interest in either
of these two vehicles, which were covered by Nationwide’s Policy
B, and she was not a named insured in Policy B. Crystal was
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a member of her father’s household at the time of the accident
and was a “covered person” under Policy B’s UIM coverage so
long as she was not injured while driving another vehicle owned
by a member of the household, which vehicle was not insured
under Policy B. Both Policies A and B had UIM coverages of
$100,000/$300,000. The vehicle which collided with Crystal’s Toyota
was insured by Farm Bureau, and that company paid its single
limit coverage of $50,000 to Crystal’s estate. Nationwide does not
dispute that Crystal was insured under Policy A but denies that
Policy B provides UIM coverage to her when injured while driving
her Toyota. The Court of Appeals held that because the Toyota
driven by Crystal was a household-owned vehicle not insured under
Policy B, no UIM coverage was provided by Policy B. The majority
of this Court has held that even though the Toyota was not an
insured vehicle under Policy B and even though Crystal was exclud-
ed from coverage under the express and specific language of both
Policy B's liability and medical payments provisions, she is not
excluded from Policy B’s UIM coverage because the exclusionary
language does not specifically appear in the provisions governing
UIM coverage. I believe that the majority has erred in so holding,
and I therefore dissent.

Crystal's father, the individual plaintiff, purchased both policies
and chose to name Crystal and himself as named insureds on the
policy covering Crystal's car (Policy A) and not to include her
car or to include her as a named insured on his individual policy
(Policy B) covering his other two family vehicles. This was no doubt
entirely satisfactory with Nationwide, as it thus, through the exclu-
sionary provisions, avoided all liability on Policy B if Crystal were
injured while driving the Toyota insured under Policy A—or so
it assumed, as would anyone else prior to the majority’s opinion
in this case. See Annotation, Uninsured Motorist Coverage: Valid-
ity of Exclusion of Injuries Sustained by Insured While Occupying
“Owned” Vehicle Not Insured by Policy, 30 A.L.R.4th 172 (1984).

The majority candidly admits that the deceased was neither
the “owner” of Policy B nor the “owner” of a vehicle insured by
Policy B. Thus, Sutton v. Aetna Casualty & Surety Co., 325 N.C.
259, 382 S.E.2d 759, reh’q denied, 325 N.C. 437, 384 S.E.2d 546
(1989), is inapplicable to the facts of this case. In Sutton, this Court
held that a plaintiff who was issued two insurance policies by
Aetna was entitled to stack the underinsured motorists coverages
contained in each of the two policies (interpolicy stacking) and
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the coverages contained in each policy (intrapolicy stacking). That
holding was based exclusively on the express provision of N.C.G.S.
§ 20-279.21(b)(4) of the Motor Vehicle Safety and Financial Respon-
sibility Act of 1953, as amended effective 1 October 1985. N.C.G.S.
§ 20-4.01(26) defines “owner” as:

A person holding the legal title to a vehicle, or in the event
a vehicle is the subject of a chattel mortgage or an agreement
for the conditional sale or lease thereof or other like agree-
ment, with the right of purchase upon performance of the
conditions stated in the agreement, and with the immediate
right of possession vested in the mortgagor, conditional vendee
or lessee, said mortgagor, conditional vendee or lessee shall
be deemed the owner for the purpose of this Chapter. For
the purposes of this Chapter, the lessee of a vehicle owned
by the government of the United States shall be considered
the owner of said vehicle.

N.C.G.S. § 20-4.01(26) (1985) (emphasis added). This statute further
provides that “[u]nless the context requires otherwise, the . . .
definitions apply throughout this Chapter to the defined words
and phrases and their cognates.” N.C.G.S. § 20-4.01 (1985).

Holding that “the statute prevails over the language of the
policy,” Sutton, 325 N.C. at 263, 382 S.E.2d at 762, this Court
in Sutton then considered the language of the statute which pro-
vides in relevant part:

In any event, the limit of underinsured motorist coverage
applicable to any claim is determined to be the difference
between the amount paid to the claimant pursuant to the ex-
hausted liability policy and the total limits of the owmner’s
underinsured motorist coverages provided in the owner’s policies
of insurance; it being the intent of this paragraph to provide
to the owner, in instances where more than one policy may
apply, the benefit of all limits of liability of underinsured motorist
coverage under all such policies . . . .

N.C.G.S. § 20-279.21(b)4) (1985) (emphasis added). The plaintiff in
Sutton was the “owner” of both of the policies within the meaning
of N.C.G.S. § 20-279.21(b)(4). The plaintiff in Sutton was also the
owner of all of the vehicles insured in each of the two policies.
Thus, the plaintiff in Sutton satisfied whatever interpretation of
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the word “owner” this Court chose to apply when interpreting
the statute.

Properly interpreted, N.C.G.S. § 20-279.21(b)4) is intended to
limit the underinsured motorists coverage applicable to any claim to

the difference between the amount paid to the claimant pur-
suant to the exhausted liability policy and the total limits
of the . . . [owner of the vehicle’s] underinsured motorist
coverages provided in the . . . [owner of the vehicle’s] policies
of insurance; it being the intent of this paragraph to provide
to the owner [of the vehicles], in instances where more than
one policy may apply, the benefit of all limits of liability of
underinsured motorist coverage under all such policies . . . .

N.C.G.S. § 20-279.21(b)(4) (1989). Here, the only vehicles insured
under Policy B were owned exclusively by Michael Smith; the Toyota
owned jointly by Crystal and her father was not insured under
that policy. Even if “owner” is interpreted to mean owner of the
policy, as opposed to owner of the vehicles insured under the policy,
the same result obtains, as Crystal was not the owner of Policy B.

If the legislature had wanted all “covered persons,” such as
Crystal Smith under Policy B here, to have the benefit of the
quoted paragraph of N.C.G.S. § 20-279.21(b)4), the legislature could
have used the phrase “covered persons” rather than the word
“owner” to define the scope of the statute. The legislature instead
chose to restrict the benefits of the quoted provision to those
who owned the vehicle (or possibly who owned the policy). Under
the ordinary rules of statutory construction, the legislature must
be presumed to have intended to so restrict the statute’s applica-
tion, and where, as here, the statute is clear and unambiguous,
it must be construed according to its plain meaning. Lemons v.
Old Hickory Council, 322 N.C. 271, 367 S.E.2d 655, rek’g denied,
322 N.C. 610, 370 S.E.2d 247 (1988). Since, by its own clear terms,
the statute is inapplicable because Crystal was not an “owner”
under Policy B, the provisions of the policy control.

The first line of the uninsured/underinsured motorists coverage
of Policy B (endorsement 1676B) states:

This coverage is subject to all of the provisions of the policy
with respect to the vehicles for which the Declarations in-
dicates that Uninsured/Underinsured Motorists Coverage ap-
plies except as modified as follows . . . .
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The only vehicles listed on the declarations sheet of Policy B are
the father’s other two vehicles, a 1960 Ford pickup and a 1977
Plymouth station wagon. The declarations sheet states that Policy
B provides uninsured and underinsured motorists coverage for both
of those vehicles in specified amounts. Nowhere does the declara-
tions sheet “indicate” that uninsured/underinsured motorists coverage
applies to the 1977 Toyota which was involved in the accident.
Under the clear terms of endorsement 1676B, the underinsured
motorists coverage provided in Policy B is applicable only to the
vehicles listed, and not to any other vehicles. The language of
endorsement 1676B in the first sentence and the insuring phrase
for underinsured motorists ties the coverage into the vehicles on
the policy and is tantamount to an exclusion for other vehicles
in the household or owned by members of the household. It is
immaterial that Crystal Smith was a “covered person” under the
policy, since the very first sentence of the endorsement clearly
limits the underinsured motorists coverage “to the vehicles for
which the Declarations indicates that Uninsured/Underinsured
Motorists Coverage applies.”

Many jurisdictions have held the “other owned vehicles” or
“household vehicle” exclusion valid for uninsured or underinsured
motorists coverage to prevent an insured from operating or riding
in an owned vehicle with low limits of underinsured coverage and
obtaining the benefit of another policy in the household with higher
limits. See Annotation, Uninsured Motorist Coverage: Validity of
Exclusion of Imjuries Sustained by Insured While Occupying
“Owned” Vehicle Not Insured by Policy, 30 A.L.R.4th 172 (1984);
see also Crawford v. Emcasco Ins. Co., 294 Ark. 569, 745 S.W.2d
132 (1988); Kluiter v. State Farm Mut. Auto. Ins. Co., 417 N.W.2d
74 (Iowa 1987); Allen v. Auto Club Ins. Ass’n, 175 Mich. App.
206, 437 N.W.2d 263 (1988); Hind v. Quilles, 745 P.2d 1239 (Utah
1987) (per curiam); Deel v. Sweeney, 383 S.E.2d 92 (W. Va. 1989).

Prior to the majority’s holding in this case, I thought it too
well established to be questionable that an automobile insurance
policy covering one vehicle in the household does not provide underin-
sured motorists coverage for injuries sustained by a member of
the household while occupying another household vehicle or vehicle
owned by that member of the household not listed on the policy.

Under the majority’s decision, there is nothing to prevent a
family with two, three, four, or more vehicles from insuring one



158 IN THE SUPREME COURT

SMITH v. NATIONWIDE MUTUAL INS. CO.
[328 N.C. 139 (1991)]

of them at the most favorable premium rate and extending UIM
coverage to the others. This could be the case even if the vehicle
insured is the safest one and the others have proven to be unsafe
or, for that matter, even if the others are covered by minimum
coverage policies for which UIM coverage is not even available.
It also occurs to me that the majority's decision allows a family
to purchase high limits of underinsured coverage on drivers in
the household with lower points or ratings at a low premium and
to provide coverage to other members of the household with high
point totals or ratings when they are injured in vehicles which
they own individually. I cannot believe that our legislature intended
such a result.

Insurance Co. of North America v. Hippert, 3564 Pa. Super.
333, 511 A.2d 1365 (1986), addressed this very concern. In that
case, the court upheld the validity of policy language which exclud-
ed injury to a named insured injured in an owned vehicle that
was not on the particular policy and discussed some of the public
policy reasons behind such exclusion. The court stated:

We first address the possible effects of ruling the exclu-
sionary clause invalid. If that is done, it is quite obvious that
Judith Hippert, as owner of both the uninsured vehicle in-
volved in the accident and the second vehicle insured by Allstate
reaps the benefits. Such a holding would allow her to pay
premiums on insurance for one vehicle while actually receiving
coverage on two vehicles.

Id. at 339, 511 A.2d at 1368. The court continued in a footnote:
“The potential for abuse is staggering. Should this result, there
is nothing that would prohibit a family with three, four or more
vehicles from insuring one at the most favorable rate and then
extend coverage by virtue of this Court’s ruling. We cannot imagine
that the legislature intended the . . . Act impose such a heavy
burden on the insurance companies.” Id. at 339 n4, 511 A.2d at
1368 n.4. The court in Hippert went on to hold that, even in view
of the statute in question, defining a person insured as the named
insured or a spouse or other relative resident of the household,
it did not necessarily follow in all circumstances that the insurance
“*follows the person, not the vehicle.” Id. at 342, 511 A.2d at
1369. The court declined to allow the premiums paid on one vehicle
to extend to any vehicle driven by a “person insured” under the
policy when operating an owned vehicle not on the policy.
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Our own Court of Appeals evidenced a similar concern in Driscoll
v. U.S. Liability Ins. Co., 90 N.C. App. 569, 369 S.E.2d 110, disc.
rev. denied, 323 N.C. 364, 373 S.E.2d 544 (1988):

“[Tjt is scarcely the purpose of any insurer to write a single
UM [underinsured/uninsured motorist] coverage upon one of
a number of vehicles owned by an insured, or by others in
the household, and extend the benefits of such coverage gratis
upon all other vehicles —any more than it would write liability,
collision or comprehensive coverages upon one such vehicle
and indemnify for such losses as to any other vehicle involved.
Nor would any reasonable person so expect.” 8C J. Appleman,
Insurance Law and Practice, Section 5078.15 at 179.

Id. at 572, 369 S.E.2d at 112-13.

This Court recently reaffirmed the validity of a similar exclu-
sion which is contained in the same paragraph of Policy B that
contains the “other owned vehicle” exclusion. N.C. Farm Bureau
Mutual Ins. Co. v. Warren, 326 N.C. 444, 390 S.E.2d 138 (1990).
The rationale applied by the Court in Warren is equally applicable
here. In his dissent, Justice Martin remarked:

The insurance companies want to exclude vehicles used habitual-
ly by an insured without the payment of insurance premiums.
The policy is to prevent a family or person from having two
or more automobiles that are used interchangeably with only
one automobile being insured.

Id. at 448, 450, 390 S.E.2d at 141, 142 (Martin, J., dissenting).

I believe that this Court should hold very plainly what I con-
ceive to be the intent of our statute, that is, that underinsured
coverage “follows suit” with the liability coverage. Non-owners get
UIM coverage to the same extent the policy protects others under
the “liability” coverage. If there is no “liability” coverage, there
is no UIM coverage. Such a result is consistent with our statute,
the policy language, and common sense and in no way conflicts
with our Financial Responsibility Act. Furthermore, it would avoid
the problems I have expressed in this dissent.

I desire to also point out two arguments made by Nationwide
which neither the Court of Appeals nor the majority of this Court
has addressed.
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Nationwide contends, and properly so, that simply because
it is the carrier under both policies, it should not be treated dif-
ferently than if the policies had been issued by two separate com-
panies. Part D of each of the Nationwide policies (Policies A and
B), which sets forth the underinsured motorists coverage, contains
a limit of liability clause which provides:

Any amounts otherwise payable for damages under this
coverage shall be reduced by all sums:

1. Paid because of the bodily injury or property damage
by or on behalf of persons or organizations who may be
legally responsible.

(Emphasis added.)

Nationwide contended before the Court of Appeals that this
clause limited Nationwide’s combined exposure under both policies
to $50,000 because the clause required each policy to be reduced
by certain other payments. Plaintiff did not address Nationwide’s
argument in its brief to the Court of Appeals, and the Court of
Appeals failed to consider the substance of Nationwide’s argument.

Nationwide's argument under the limit of liability clause con-
tained in the policy is not an argument regarding stacking.
Nationwide simply contends that, since both Policies A and B con-
tain this clause, each policy must be reduced by the $50,000 pay-
ment by Farm Bureau to Crystal Smith’'s estate on behalf of the
tort-feasor, Bates, a person who is “legally responsible.” See N.C.
Farm Bureauw Mut. Ins. Co. v. Hilliard, 90 N.C. App. 507, 512-13,
369 S.E.2d 386, 389 (1988). Under the clear language of the policy,
Policy B must also be reduced by the $50,000 payment to be made
by Nationwide under Policy A. Furthermore, as to Policy B, a
verdict was rendered against the tort-feasor, Bates, in the amount
of $105,235.16. Nationwide has assumed this liability up to the
limits contained in Policy A, $50,000. Accordingly, Nationwide’s
$50,000 payment under Policy A and the $50,000 payment from
Farm Bureau on behalf of the tort-feasor must be credited against
Nationwide’s Policy B pursuant to the limit of liability clause con-
tained in that policy. When these payments, totaling $100,000, are
credited against the $100,000 underinsured motorists coverage under
Policy B, no underinsured motorists coverage remains under that
policy. Thus, Nationwide's total exposure under the combined policies,
even if aggregated, is $50,000.
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STATE OF NORTH CAROLINA v. CARLTON JAMES SMITH

No. 130PAS89
(Filed 7 February 1991)

Courts § 135 (NCI4th)— murders by juvenile on military base—
superior court without jurisdiction
The Onslow County Superior Court did not have concur-
rent jurisdiction to try a person as an adult for murders he
allegedly committed as a juvenile on the Camp Lejeune military
reservation where the State has ceded and the federal govern-
ment has accepted exclusive jurisdiction over this territory,
and the United States Attorney certified to the United States
District Court pursuant to 18 U.S.C. § 5032 that the courts
of North Carolina did not have jurisdiction over the defendant
with respect to the acts committed on the military reservation.
N.C.G.S. § 104-7; Art. I, § 8 of the U.S. Constitution.

Am Jur 2d, Courts §§ 11-13.
Justice MARTIN concurring.

ON writ of certiorari to review an order entered by Strickland,
J., at the 23 February 1989 Session of Superior Court, ONSLOW
County. Heard in the Supreme Court 15 March 1990.

The defendant has been indicted on three charges of murder
in the Superior Court, Onslow County. On 24 August 1981, when
the defendant was fifteen years of age, the bodies of Connie Smith,
Sharon Lee Sager, and Tyler Dash were found on the Marine Corps
Base, Camp Lejeune, North Carolina. The area in which the bodies
were found was purchased by the United States in 1941. In a
letter to J. Melville Broughton, the Governor of North Carolina,
dated 4 June 1941, Acting Secretary of the Navy James Forrestal
notified the Governor that an Act of Congress required that in
any case in which a State cedes jurisdiction over lands within
its borders to the United States the head of any department having
custody of such lands, shall, if such jurisdiction be accepted, file
a notice of such acceptance with the Governor of such state ceding
such jurisdiction. Acting Secretary Forrestal notified Governor
Broughton that jurisdiction was accepted over the land effective
at 12:00 noon on 9 June 1941 “in the manner and form provided
by an act of 1907, Ch. 25, N.C. Code 1927, Sec. 8059.” This is
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now N.C.G.S. § 104-7. On 24 August 1981 an assistant district
attorney of the Fourth Prosecutorial District wrote to an assist-
ant United States Attorney that, “[i]jt has always been my under-
standing that criminal offenses occurring on the Marine Corps
installations in Onslow County fall exclusively within the federal
jurisdiction. Even assuming concurrent jurisdiction exists, we will
defer to cognizant federal authorities in this case.”

On 8 July 1986 the federal government filed a juvenile informa-
tion against the defendant, charging him with three counts of first
degree murder. The information alleged that the murders were
committed in violation of 18 U.S.C. § 1111 (1982) on the Marine
Corps Base, Camp Lejeune, North Carolina under the exclusive
jurisdiction of the United States. On the same day the United
States Attorney certified to Chief Judge W. Earl Britt, United
States District Court for the Eastern District of North Carolina,
that pursuant to 18 U.S.C. § 5032 (1982) on the authority delegated
to him by the Attorney General of the United States “no juvenile
court or other appropriate court of any state, including the General
Court of Justice of the State of North Carolina, has jurisdiction
over said juvenile with respect to acts of juvenile delinquency
alleged in this case, such acts having occurred on Marine Corps
Base, Camp Lejeune, North Carolina, a military reservation ac-
quired for the use of the United States and under exclusive jurisdic-
tion thereof.”

On 28 July 1986 the government’s motion to transfer the de-
fendant to United States District Court for trial as an adult was
allowed. On appeal to the Fourth Circuit Court of Appeals this
order was reversed. At the time the three persons were killed
on the Camp Lejeune reservation a fifteen-year-old person who
was convicted of first degree murder could be committed to a
relatively short period of confinement or treatment. In 1984 the
federal Juvenile Delinquency Act was amended to provide that
a fifteen year old charged with murder could be tried as an adult
and sentenced to life imprisonment or possibly death. The Fourth
Circuit Court of Appeals held that it would violate the ex post
facto clause of article I, section 9 of the United States Constitution
to try the defendant under an act which was not in effect at the
time the alleged crimes were committed and which would enhance
the sentence which the defendant could receive. United States
v. Juvenile Male, 819 F.2d 468 (4th Cir. 1987).
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The United States Attorney then sought and was granted
leave to dismiss the information. A federal grand jury then indicted
the defendant on three counts of first degree murder. The district
court denied a motion to dismiss the indictment and this order
was reversed on appeal. The United States Court of Appeals for
the Fourth Circuit held that once the government proceeded against
a person under the Juvenile Delinquency Act it could not proceed
against him under another act. United States v. Smith, 851 F.2d
706 (4th Cir. 1988). The indictment against the defendant was
dismissed.

On 13 December 1988, the Onslow County grand jury indicted
the defendant for the murders of the three persons whose bodies
had been found on 24 August 1981. The superior court denied
a motion to dismiss the indictments and we granted the defendant’s
petition for certiorari.

Lacy H. Thornburg, Attorney General, by Robert J. Blum,
Associate Attorney General, and G. Lawrence Reeves, Jr., Assist-
ant Attorney General, for the State.

Charles H. Henry, Jr. and Richard L. Cannon, III, for defend-
ant appellant.

WEBB, Justice.

This case brings to the Court the question of whether the
Superior Court, Onslow County has jurisdiction to try a person
as an adult for crimes he allegedly committed as a juvenile on
the Camp Lejeune military reservation. There are constitutional
and statutory provisions that affect this question. Article I, § 8
of the Constitution of the United States provides in part:

The congress shall have power. .

[17.] To exercise exclusive legislation in all cases what-
soever, over such district (not exceeding ten miles square)
as may, by cession of particular states, and the acceptance
of congress, become the seat of the government of the United
States, and to exercise like authority over all places purchased
by the consent of the legislature of the state in which the
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same shall be, for the erection of forts, magazines, arsenals,
dock-yards, and other needful buildingsl.]

N.C.G.S. § 104-7 provides in part:

The consent of the State is hereby given, in accordance
with the seventeenth clause, eighth section, of the first article
of the Constitution of the United States, to the acquisition
by the United States, by purchase, condemnation, or otherwise,
of any land in the State required for the sites for customhouses,
courthouses, post offices, arsenals, or other public buildings
whatever, or for any other purposes of the government.

Exclusive jurisdiction in and over any land so acquired
by the United States shall be and the same is hereby ceded
to the United States for all purposes except the service upon
such sites of all civil and criminal process of the courts of
this State; but the jurisdiction so ceded shall continue no longer
than the said United States shall own such lands. The jurisdic-
tion ceded shall not vest until the United States shall have
acquired title to said lands by purchase, condemnation, or
otherwise.

40 U.S.C. § 255 provides in part:

Notwithstanding any other provision of law, the obtaining of
exclusive jurisdiction in the United States over lands or in-
terests therein which have been or shall hereafter be acquired
by it shall not be required; but the head or other authorized
officer of any department or independent establishment or
agency of the Government may, in such cases and at such
times as he may deem desirable, accept or secure from the
State in which any lands or interests therein under his im-
mediate jurisdiction, custody, or control are situated, consent
to or cession of such jurisdiction, exclusive or partial, not
theretofore obtained, over any such lands or interests as he
may deem desirable and indicate acceptance of such jurisdic-
tion on behalf of the United States by filing a notice of such
acceptance with the Governor of such State or in such manner
as may be prescribed by the laws of the State where such
lands are situated. Unless and until the United States has
accepted jurisdiction over lands hereafter to be acquired as
aforesaid, it shall be conclusively presumed that no such jurisdic-
tion has been accepted.
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In interpreting article I, § 8 of the Constitution of the United
States and the statutory provisions, it has been held that if several
steps are taken the federal government acquires jurisdiction over
lands it owns. The government must acquire the land by condemna-
tion or otherwise. If the state in which the land is situated cedes
jurisdiction to the federal government, and if the government ac-
cepts jurisdiction, the state no longer has jurisdiction over this
territory. Paul v. United States, 371 U.S. 245, 9 L.Ed.2d 292 (1963).
Whether the United States has acquired jurisdiction is a federal
question. Stlas Mason Co. v. Tax Com., 302 U.S. 186, 82 L.Ed.
187 (1937).

In this case all parties agree that the murders allegedly oc-
curred on the Camp Lejeune military reservation and that the
State has ceded and the federal government has accepted jurisdic-
tion over this territory. The State contends the government’s jurisdie-
tion is not exclusive and the State has jurisdiction to try the
defendant.

In eriminal cases dealing with this problem the federal courts
have said the jurisdiction of the United States is exclusive. In
United States v. Unzeuta, 281 U.S. 138, 74 L.Ed. 761 (1930), the
defendant assigned error for being tried in federal court for a
murder committed on the Fort Robinson military reservation in
Nebraska. In overruling this assignment of error the United States
Supreme Court said, “[wlhen the United States acquires title to
lands, which are purchased by the consent of the legislature of
the state within which they are situated ‘for the Erection of Forts,
Magazines, Arsenals, Dock-yards and other needful Buildings’ (Const.
art. I, § 8) the Federal jurisdiction is exclusive of all state authori-
ty.” Id. at 285, 74 L.Ed. at 773. In Bowen v. Johnston, 306 U.S.
19, 83 L.Ed. 455 (1939), the defendant was convicted of a murder
committed in the Chickamauga and Chattanooga National Park.
The United States Supreme Court said the federal district court
had exclusive jurisdiction to try the defendant for crimes commit-
ted in this territory. See also Benson v. United States, 146 U.S.
325, 36 L.Ed. 991 (1892).

In United States v. Daye, 696 F.2d 1305 (11th Cir. 1983), the
Court of Appeals for the Eleventh Circuit, in overruling the defend-
ant’s assignment of error to his being tried in federal court, said,
“because the Everglades National Park remains in the exclusive
jurisdiction of the federal government, Florida has not and cannot
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extend its jurisdiction to cover Indian lands located within the
Park.” In State v. DeBerry, 224 N.C. 834, 32 S.E.2d 617 (1945),
this Court, relying on federal cases, held it was error not to abate
a criminal action for assault on a female which occurred on the
premises of a post office. We said that at the time the United
States acquired the land for the post office, “the Legislature had
given its unqualified consent to the acquisition of lands within
the State by the United States for the purpose of erecting thereon
any post office, courthouse, etc., and the Federal jurisdiction therefore
became exclusive.” Id. at 837, 32 S.E.2d at 619. It appears from
these cases that the Superior Court, Onslow County does not have
jurisdiction to try the defendant.

The State argues that the federal government has not exer-
cised exclusive jurisdiction over juvenile delinquency offenses which
occur on the Camp Lejeune military reservation. It bases this argu-
ment on Paul v. United States, 371 U.S. 245, 9 L.Ed.2d 292; Howard
v. Commaissioners of Sinking Fund of City of Louwisville et al.,
344 U.S. 624, 97 L.Ed. 617 (1953); Stewart v. Sadrakula, 309 U.S.
94, 84 L.Ed. 596 (1940); and Chicago R.I. & P. Ry. Co. v. McGlinn,
114 U.S. 542, 29 L.Ed. 270 (1885). These decisions have developed
the doctrine that in civil cases the state laws in existence on federal
enclaves at the time of the cession of the territory continue in
effect until abrogated by the federal authority. This assures that
no area, however small, will be left without a developed legal system
for private rights. The State argues that the areas of interest
to both sovereigns may co-exist within the enclave so long as there
is no interference with the federal function.

The State argues that the federal government has not abrogated
State jurisdiction over juvenile offenders on the Camp Lejeune
military reservation and the State has concurrent jurisdiction. It
relies on 18 U.S.C. § 5032 which says in part:

A juvenile alleged to have committed an act of juvenile delin-
quency, other than a violation of law committed within the
special maritime and territorial jurisdiction of the United States
for which the maximum authorized term of imprisonment does
not exceed six months, shall not be proceeded against in any
court of the United States unless the Attorney General, after
investigation, certifies to the appropridte district court of the
United States that (1) the juvenile court or other appropriate
court of a State does not have jurisdiction or refuses to assume
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jurisdiction over said-juvenile with respect to such alleged
act of juvenile delinquency, (2) the State does not have available
programs and services adequate for the needs of juveniles. . ..

If the Attorney General does not so certify, such juvenile
shall be surrendered to the appropriate legal authorities of
such State.

The State contends that this statute and other legislative action
show it was and is the position of Congress that states are better
able to deal with the juvenile delinquency problems than federal
authorities. The State concedes that it normally would not have
jurisdiction over criminal matters but says in this case that a juvenile
delinquency hearing is a civil matter. Once the state court obtained
jurisdiction it did not lose it when the defendant became an aduit.
The State contends it has concurrent jurisdiction because the federal
government has never accepted jurisdiction over juvenile matters
on the Camp Lejeune reservation. It argues that 40 U.S.C. § 255
allows the federal government only the jurisdiction it requires.

The difficulty for the State in relying on 18 U.S.C. § 5032
to argue that the federal government recognizes that states are
better able to deal with juvenile delinquency problems than the
federal government is that the United States Attorney certified
to the United States District Court pursuant to 18 U.S.C. § 5032
that the courts of North Carolina did not have jurisdiction over
the defendant with respect to the acts committed on the Camp
Lejeune military reservation. In United States v. Vancier, 515 F.2d
1378 (2nd Cir.), cert. denied, 423 U.S. 857 (1975), a juvenile was
charged in the United States District Court for the Southern District
of New York with an act of juvenile delinquency. He was also
charged with a criminal act in a court in the State of New York.
The United States Attorney certified to the federal distriet court
that a juvenile or other appropriate court did not have jurisdiction
over the defendant with respect to the alleged acts of juvenile
delinquency. The state court dismissed the charges and the defend-
ant was held in federal court to be a juvenile delinquent. On appeal
he contended he should not have been tried in federal court because
the state court had jurisdiction. The Second Circuit Court of Ap-
peals held that the United States Attorney’s certification, in the
absence of a showing of bad faith, had to be accepted by the Court
as final. It held the federal district court had exclusive jurisdiction.
Because we are dealing with a federal question we must look to
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the federal courts for guidance. If we must accept the United States
Attorney’'s certification as final that the courts of this state do
not have jurisdiction, then 18 U.S.C. § 5032 is not helpful to the State.

As to the State's argument that the federal government never
accepted jurisdiction of juvenile delinquency matters on the Camp
Lejeune reservation, the acceptance of Acting Secretary of the
Navy Forrestal said that jurisdiction was “accepted on behalf of
the United States in the manner and form provided by an act
of 1907, Ch. 25, N.C. Code 1927, Sec. 8059" (N.C.G.S. § 104-7).
N.C.G.S. § 104-7 says, “[e]xclusive jurisdiction . . . shall be and
the same is hereby ceded to the United States for all purposes
except the service upon such sites of all civil and criminal process
of the courts of this State.” It appears that the State ceded all
jurisdiction that it could except for the service of process and
this is what the United States accepted.

The State says that Acting Secretary Forrestal could not have
accepted jurisdiction of persons charged with acts of juvenile delin-
quency because he did not know “the many complexities of jurisdic-
tional law that would arise in the future.” Whatever the Acting
Secretary could foresee, we believe he accepted exclusive jurisdie-
tion as completely as he could. The state and federal governments
had laws in effect governing matters of juvenile delinquency at
the time jurisdiction was ceded. There is nothing in either of the
two opinions of the Court of Appeals for the Fourth Circuit dealing
with this defendant that would indicate the distriet court did not
have jurisdiction to conduct an adjudication of delinquency for this
defendant.

As to the State’s contention that a juvenile delinquency hear-
ing is a civil matter in both federal and state courts and for that
reason the state and federal governments have concurrent jurisdic-
tion, it is true that in Kent v. United States, 383 U.S. 541, 16
L.Ed.2d 84 (1966), the United States Supreme Court said juvenile
delinquency proceedings are designated civil and not criminal. Sub-
chapter XI of Chapter 7A of the General Statutes, which contains
the North Carolina Juvenile Code, does not classify a juvenile hear-
ing as civil or criminal. We cannot find a case in this state which
says a juvenile proceeding is a civil case. In regard to juvenile
proceedings this Court has held that “[w]hatever may be their
proper classification, they certainly are not ‘criminal prosecutions’”
which require a jury trial or a trial at which the public must
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be admitted. In re Burrus, 275 N.C. 517, 529, 169 S.E.2d 879, 886
(1969). There are certain constitutional rights which a juvenile has
at such a hearing which are not required in civil trials, such as
the right to counsel if there is a possibility of commitment and
the privilege against self-incrimination. This would suggest a juvenile
hearing is not a civil case. We do not believe we have to decide
whether a juvenile hearing is civil or criminal. In this case the
proceedings against the defendant in the Superior Court, Onslow
County are criminal proceedings. His case was transferred to superior
court for trial on three charges of murder.

Bound as we are by the federal court’s interpretation of this
federal question, we must hold that the Superior Court, Onslow
County does not have jurisdiction to try the defendant. If we were
to hold otherwise we would have to overrule State v. DeBerry,
224 N.C. 834, 32 S.E.2d 617. As Chief Justice Stacy said in DeBerry,
“[t]his may lead to an undesirable result. Nevertheless, we can
only declare the law as we find it.” Id. at 837, 32 S.E.2d at 619.

We reverse the order of the superior court and remand for
the dismissal of the three charges against the defendant.

Reversed and remanded.

Justice MARTIN concurring.

I concur in the result reached by the majority but for different
reasons.

A review of the history of this appeal is helpful to an under-
standing of the issues involved.

1. On 24 August 1981 Connie Smith, Tyler Todd, and Sharon
Sager were found murdered in a residence located at 6080-A
Kentucky Court in the Watkins Village housing area of the
Camp Lejeune Marine Corps base. The victims were the de-
fendant's aunt, his twelve year old sister, and his cousin.

2. On 24 August 1981 this defendant was fifteen years of age
and resided with his mother and two sisters on the Marine
Corps base at Camp Lejeune.

3. The defendant was immediately a suspect in the case.
However, federal authorities evidently concluded that they did
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not have sufficient evidence to proceed, and by 1983 they had
lost track of this defendant altogether.

4. Sometime after the murders, defendant Smith moved with
the remainder of his family to Oregon.

5. In 1986 defendant wanted to join the Oregon National Guard.
That organization contacted Camp Lejeune for copies of de-
fendant’s medical records. Upon receipt of the records which
included psychiatrie reports, defendant was turned down for
the National Guard. Defendant’s mother contacted Camp
Lejeune and asked that the investigation concerning defendant
be closed so that he could *“get on with his life.” Agents from
the Naval Investigative Service contacted defendant and con-
ducted a number of interviews with him. At one of those inter-
views, defendant made incriminating statements concerning
the murders and was arrested on 30 June 1986.

6. On 7 July 1986 Samuel T. Currin, United States Attorney,
through his assistant, M.F. Bogdanos, filed a certificate with
the Federal Court for the Eastern District of North Carolina
certifying “no Juvenile Court or other appropriate court of
any state including the General Court of Justice of the State
of North Carolina has jurisdiction over said juvenile with respect
to the acts of juvenile delinquency alleged in this case, such
acts having occurred on Marine Corps base at Camp Lejeune,
North Carolina, a military reservation acquired for the use
of the United States and under exclusive jurisdiction thereof.”

7. On 8 July 1986 the federal government filed a “juvenile
information” charging defendant with these three murders,
and a magistrate found probable cause to believe that “the
juvenile committed the offenses alleged.”

8. On 22 July 1986 the U.S. District Judge entered an order
upon motion of the government transferring this case to the
District Court for trial of the defendant as an adult. This
order was appealed to the United States Court of Appeals,
Fourth Circuit.

9. On 26 May 1987 the United States Court of Appeals, Fourth
Circuit, entered a decision reversing the order of the trial
court transferring this defendant’s case for trial as an adult.
The court held that at the time of the commission of these
alleged crimes (24 August 1981) there was no provision in
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the Federal Juvenile Delinquency Act which would permit the
transfer of a juvenile's case to the District Court for trial
as an adult. Although the statute in effect in 1981 was amended
in 1984 to allow such transfer, the amendment could not be
applied to this defendant for these alleged crimes as that would
constitute a violation of the ex post facto clause of the United
States Constitution. United States v. Juvenile Male, 819 F.2d
468 (4th Cir. 1987).

10. On 6 July 1987 the United States District Judge entered
an order granting leave to the government to dismiss the
juvenile information, and this dismissal was taken by the
government,

11. On 7 July 1987 the United States government procured
a true bill of indictment from the grand jury charging this
defendant with three counts of murder in the first degree
involving these alleged killings and a fourth count of escape.

12. On 8 July 1987 the defendant made a motion to dismiss
the bills of indictment which was denied by the Federal Court
on 3 December 1987. Notice of Appeal was taken to the United
States Court of Appeals, Fourth Circuit.

13. The Court of Appeals on 12 July 1988 reversed the District
Court Judge ordering that the three murder charges should
have been dismissed.

14. On 14 December 1988 the United States District Judge
entered an order pursuant to the Fourth Circuit opinion dismiss-
ing the three murder charges against this defendant. The theory
of the Fourth Circuit decision was that the initiation of the
juvenile proceedings against this defendant, which the govern-
ment had previously dismissed, prevented the government from
later prosecuting him as an adult by way of a bill of indictment.

15. Thereafter, on 12 January 1989 the government dismissed
the escape charge with the consent of the Federal Court.

16. On 13 December 1988 the Onslow County grand jury re-
turned indictments charging defendant with the 24 August
1981 murders of his aunt, cousin, and sister.

17. Defendant entered pleas of not guilty at his arraignment
on 25 January 1989.
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18. On 13 February 1989 defendant filed two motions to dismiss
for lack of jurisdiction.

19. On 23 February 1989 Judge Strickland denied these mo-
tions. Whereupon the case was appealed to this Court.

At the outset, the validity of State v. DeBerry, 224 N.C. 834,
32 S.E.2d 617 (1945), is not necessary to a resolution of this appeal.
This Court in DeBerry only held that N.C.G.S. §§ 104-1 and 104-7
did not apply to property acquired by the United States in 1899,
years before the statutes were adopted. The case at bar is not
concerned with the retroactivity of the statutes. The “unqualified
consent” by the state to the federal acquisition of the post office
property in DeBerry was based upon legislation adopted in 1887,
not N.C.G.S. § 104-7. DeBerry is not relevant to the issue before
the Court at this time.

The legal issue involved in this case is not the guilt or in-
nocence of the defendant of the murders in question. The defendant
has made a judicial stipulation that on 24 August 1981 the three
victims were found murdered in a residence on the Marine Corps
base at Camp Lejeune. The only question remaining as to guilt
or innocence is whether this defendant was the perpetrator of
the three murders, or any one or more of them. Defendant has
made incriminating statements to Naval Investigative Service agents
from which a jury could conclude that defendant was the person
who perpetrated the crimes.

The issue before this Court is whether the Superior Court
of Onslow County had jurisdiction to try this defendant upon the
bills of indictment returned against him for the murders. The resolu-
tion of this issue depends upon this Court’s interpretation of the
United States Constitution, state and federal statutes, and the acts
of the state and federal governments with respect.to the acquisition
of the land by the United States government upon which Camp
Lejeune is now situated and within which the murders in this
case occurred.

At the time of the murders in question there was no provision
in the Federal Juvenile Delinquency Act for the trial of a juvenile
as an adult when charged with such serious offenses as murder.
The most that the federal government could do under the Federal
Juvenile Delinqueney Act at that time was to have a juvenile delin-
quency adjudication proceeding.
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The United States government in 1981, at the time of these
crimes, had no provision to try as an adult a juvenile who had
committed three murders. Under the law of North Carolina in
1981, the defendant could be tried as an adult for the offense
of murder. Where there is a gap in jurisdiction of the United
States, upon the ceding of territorial jurisdiction by the state to
the United States, the state retains its underlying territorial jurisdic-
tion over the area in question insofar as the exercise of such jurisdie-
tion by the state does not interfere with the activities of the federal
government in carrying out its duties upon the federal enclave.
However, the Federal Assimilative Crimes Act cures this gap in
the federal jurisdiction. This act reads:

Laws of States adopted for areas within Federal jurisdiction

Whoever within or upon any of the places now existing
or hereafter reserved or acquired as provided in section 7
of this title [18 USC § 7], is guilty of any act or omission
which, although not made punishable by any enactment of
Congress, would be punishable if committed or omitted within
the jurisdiction of the State, Territory, Possession, or District
in which such place is situated, by the laws thereof in force
at the time of such act or omission, shall be guilty of a like
offense and subject to a like punishment.

18 U.S.C. § 13 (1948).

The provisions of this Act have been in effect since 1825.
The purpose of this statute is to provide for punishment in the
federal courts, as an offense against the United States, of offenses
committed within federal enclaves, but only in the way and to
the extent that the offense in question would have been punishable
if committed within the jurisdiction of the state. United States
v. Press Publishing Co., 219 U.S. 1, 55 L. Ed. 65 (1910). It provides
criminal laws for federal enclaves by use of the state law to fill
gaps in federal criminal law. United States v. Brown, 608 F.2d
551 (5th Cir. 1979). Where Congress has failed to pass specific
criminal legislation, the Act is used to fill the gaps in ecriminal
law in federal enclaves. United States v. Fulkerson, 631 F. Supp.
319 (D. Haw. 1986).

In 1981, the federal law failed to provide for the trial of a
juvenile for the crime of murder committed within a federal enclave.
The juvenile could only be proceeded against under the Federal
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Juvenile Delinquency Act. Such proceedings are civil rather than
criminal. Kent v. United States, 383 U.S. 541, 16 L. Ed. 2d 84
(1966). The juvenile court basically is determining the needs of
the child and society rather than adjudicating criminal conduect
or fixing criminal responsibility, guilt, or punishment. Id. Thus,
in 1981, the federal laws failed to provide for the trial of this
defendant, a juvenile, on criminal charges of murder.

To the contrary, North Carolina in 1981 did provide for the
trial of a juvenile for the crime of murder. The statute, passed
in 1979, reads:

The court after notice, hearing, and a finding of probable
cause may transfer jurisdiction over a juvenile 14 years of
age or older to superior court if the juvenile was 14 years
of age or older at the time he allegedly committed an offense
which would be a felony if committed by an adult. If the alleged
felony constitutes a capital offense and the judge finds prob-
able cause, the judge shall transfer the case to the superior
court for trial as in the case of adults.

N.C.G.S. § TA-608 (1989).

Therefore, by applying the Federal Assimilative Crimes Act,
thereby incorporating N.C.G.S. § 7TA-608 as a part of the federal
criminal law, the United States had jurisdiction to try this defend-
ant for the capital charges of murder. Because the federal govern-
ment thereby had jurisdiction to try this defendant on the murder
charges, the state lacked jurisdiction to do so.

Inexplicably, counsel and the court failed to recognize and
apply the Federal Assimilative Crimes Act in deciding and review-
ing the issue of whether this defendant could be tried as an adult
in the federal court for these three murders. See United States
v. Juvenile Male, 819 F.2d 468 (4th Cir. 1987). Had the federal
court done so, these murder cases could have been adjudicated
in 1987. Nevertheless, the actions of the federal court cannot serve
to expand the jurisdiction of the courts of this state.

For these reasons, I concur in the result.
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STATE OF NORTH CAROLINA v. JOHNNY MICHAEL SMALL

No. 265A89
(Filed 7 February 1991)

1. Robbery § 4.3 (NCI3d); Homicide § 21.6 (NCI3d)— armed
robbery —felony murder —evidence sufficient
There was substantial evidence of armed robbery and
felony murder where the State’s evidence established that
defendant was at Delgado Square, the location of the pet store
which was robbed, sometime between 5:40 p.m. and 6:00 p.m.
on the date the offenses were committed; defendant left an
accomplice waiting in a car for five minutes and returned
wearing a different shirt from the one worn when he entered
the store; a witness saw defendant leaving the pet store; de-
fendant gave the accomplice $10.00 a few minutes later, told
him that he had gotten the money from the pet store, stated
that he had to “shoot her,” and threatened to shoot the ac-
complice if he told anyone; the cash register’s read-out slip
permits an inference that the register drawer contained money
moments before the victim was killed; the victim's brother
testified that she normally kept at least $80.00 in the register
drawer; the drawer contained only coins when the body was
discovered; the accomplice testified that defendant possessed
a .25 caliber weapon immediately after the incident; and the
weapon used in the murder was a .25 caliber.

Am Jur 2d, Homicide § 435; Robbery § 64.

2. Homicide § 21.5 (NCI3d)— premeditation and deliberation—
evidence sufficient
There was sufficient evidence of first degree murder based
on premeditation and deliberation where the State’s evidence
tended to show that the victim, who operated a pet store,
was shot while lying face down on the floor; the killer placed
the gun directly against the vietim’s skull before pulling the
trigger; there was no evidence of provocation by the victim;
the store was orderly; the victim was a former bank employee
who had been trained to submit without resistance to an armed
robber’s demands; and the victim was helpless while lying
face down on the floor with her hands above her head.

Am Jur 2d, Homicide § 439.
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Criminal Law § 464 (NCI4th) — closing argument — prosecutor’s
misstatement of evidence —not prejudicial

There was no prejudice in a prosecution for first degree
murder and armed robbery from the erroneous overruling of
defendant’s objection to an incorrect statement in the prosecu-
tor's closing argument where the prosecutor immediately
apologized and clarified the misstatement.

Am Jur 2d, Trial §§ 280, 296-299.

Criminal Law § 451 (NCI4th) — prosecutor’s closing argument —
comment on defendant’s age and prospects for prison release —
no error

There was no prejudicial error in a noncapital prosecution
for first degree murder and armed robbery from the prosecutor’s
closing argument that defendant was young and wouldn't stay
in prison forever no matter what the jury did. The trial court
immediately cured the impropriety by instructing the jury
to disregard that portion of the prosecutor’s argument.

Am Jur 2d, Trial §§ 280, 296-299.

. Criminal Law § 445 (NCI4th) — prosecutor’s closing argument —

personal opinion—fear of defendant

There was insufficient prejudice to require a new trial
for first degree murder and armed robbery where the prosecu-
tor argued to the jury that this was one of the most heinous
murders with which he had had contact and that defendant
frightened him where the evidence supported the characteriza-
tion of the murder as heinous and the statement that defendant
frightened the prosecutor was not, standing alone, so prejudicial
as to make a fair trial impossible. The trial court removed
any possible prejudice by admonishing the jurors to disregard
any personal opinions any attorney may have expressed during
closing argument.

Am Jur 2d, Trial §§ 280, 296-299.

. Criminal Law § 460 (NCI4th) — prosecutor’s closing argument —

inference of consciousness of guilt—no error

There was no merit in a prosecution for murder and armed
robbery to defendant’s contention that the prosecutor in clos-
ing arguments unreasonably inferred consciousness of guilt
from the fact that defendant was found in the woods approx-
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imately fifty feet from the fairground ride at which an ac-
complice was arrested.

Am Jur 2d, Trial § 261.

. Infants § 17 (NCI3d) — murder and armed robbery—tried as
adult —inculpatory statement —failure to make required findings

There was no prejudicial error in a prosecution of a juvenile
as an adult for first degree murder and armed robbery from
the failure to make the findings required by N.C.G.S. § 7A-595(d)
to establish that defendant knowingly, willingly and under-
standingly waived his rights when making his post-arrest
statement. The statement gave somewhat differing versions
of defendant’s whereabouts and activities, was not inculpatory,
and, in light of the State’s compelling evidence incriminating
defendant, there was no reasonable possibility that a different
result would have been reached at trial whether defendant’s
statement was admitted or excluded.

Am Jur 2d, Evidence §§ 611-614.

. Criminal Law § 76 (NCI4th)— murder and armed robbery—
pretrial publicity —change of venue denied—no error

There was no prejudicial error in a prosecution for murder
and armed robbery in the denial of defendant’s motion for
a change of venue due to pretrial publicity, even though the
trial court misstated the applicable standard in making its
ruling, where defendant failed to carry his burden of showing
that he exhausted his peremptory challenges or that jurors
sat who were objectionable or who had prior knowledge of
the case.

Am Jur 2d, Criminal Law §§ 374, 378.

Pretrial publicity in criminal case as ground for change
of venue. 33 ALR3d 17,

. Criminal Law § 1148 (NCI4th)— armed robbery—contempo-
raneous murder —aggravating factor —especially heinous,
atrocious or cruel

The trial judge erred when sentencing defendant for armed
robbery by finding in aggravation that the offense was especially
heinous, atrocious or cruel where the State presented no
evidence, apart from the murder for which defendant was
contemporaneously convicted, to show that defendant’s actions
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in the robbery were more excessively brutal than those of
other armed robbers or that the victim endured more
psychological or physical pain or dehumanizing aspects than
other armed robbery victims. N.C.G.S. § 15A-1340.4(a)(1)f.

Am Jur 2d, Criminal Law §§ 598, 599; Homicide § 554.

APPEAL of right by defendant pursuant to N.C.G.S. § TA-27(a)
from a judgment imposing the sentence of life imprisonment upon
a jury verdict finding defendant guilty of murder in the first degree,
entered by Grant, Sr., J., at the 3 April 1989 Criminal Session
of Superior Court, NEW HANOVER County. On 5 January 1990 we
allowed defendant’s motion to bypass the Court of Appeals as to
a judgment of imprisonment for twenty years entered upon his
conviction of robbery with a dangerous weapon. Heard in the
Supreme Court 14 November 1990.

Lacy H. Thornburg, Attorney General, by David Roy Blackwell,
Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Appellate Defender, by Daniel R. Pollitt,
Assistant Appellate Defender, for defendant appellant.

WHICHARD, Justice.

Pursuant to a juvenile order entered 8 November 1988, defend-
ant’s case was transferred to Superior Court, New Hanover County,
where he was tried as an adult on true bills of indictment charging
him with murder in the first degree and armed robbery. Defendant
pled not guilty, and the murder case was tried noncapitally because
he was under the age of sixteen at the time of the crimes. See
Thompson v. Oklahoma, 487 U.S. 815, 101 L. Ed. 2d 702 (1988).
The jury found him guilty of first degree murder by premeditation
and deliberation and under the felony murder rule, and of robbery
with a firearm. We find no prejudicial error in the guilt phase
of defendant's trial, but we remand for a new sentencing hearing
on the armed robbery charge.

On 13 July 1988, at approximately 6:00 p.m., Joe Bryant found
Pamela Dreher’s body lying face down on the floor of the tropical
fish store she operated at Delgado Square in Wilmington. Dreher
had been shot in the head. The cash register drawer was open,
and the money clips were up; there were no bills in the register.
The time each cash register receipt was generated appeared on
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the receipt. Dreher's last customer receipt showed 5:29 p.m. as
the time the register printed it. Dreher’s brother testified
that the register’s timing mechanism was a few minutes slow.
Evidence introduced at trial included this and three other sales
slips, one showing the day’s receipts of $93.83 at 5:39 p.m. and
two “no sales” slips at 5:46 p.m. and 5:49 p.m.

The investigating officers found only one fingerprint in the
store, and it did not match defendant’s. Joe Bryant, who operated
the store next door, testified that he did not hear a shot that
afternoon. He testified that he noticed some unusual lights in Dreher’s
store, and that when he looked in he saw her lying in a pool of blood.

On 29 October 1988, the police arrested David Wayne Bollinger
while he and defendant were working together at the New Hanover
County Fair. After the police interrogated Bollinger, they returned
to arrest defendant. They found defendant in the woods approx-
imately fifty feet from where he and Bollinger had been standing
approximately an hour earlier.

The State’s evidence tended to show that when witness Nina
Raeford walked past the vietim’s store on her way home from
work between 5:40 p.m. and 6:00 p.m. on 13 July, she saw defendant
leave the store and get in a brown car driven by Bollinger. Bollinger,
who was charged with being an accessory after the fact, testified
that he and defendant were driving around on the afternoon of
the murder. At defendant’s request, he stopped at Delgado Square.
As the car turned into the parking area, defendant turned the
car radio to its maximum volume. Defendant told Bollinger he need-
ed to make a phone call. Bollinger parked facing the street and
sat in the car listening to the radio. When defendant returned
a few minutes later, he was wearing a different shirt, and he told
Bollinger to drive to defendant’s mother’s house. There, defendant
gave Bollinger $10.00, telling him he got the money from the pet
store. Bollinger asked if defendant had robbed the store, and de-
fendant replied, “sort of.” Defendant then pulled out a gun, stated
that he “had to shoot [the pet store operator],” and threatened
to shoot Bollinger if Bollinger told anyone about the incident.

The State’s evidence also included testimony of Raymond
Eugene Brigman, Jr., to the effect that his .25 caliber automatic
pistol disappeared from the glove compartment of Bollinger’s car
in May 1988 after defendant borrowed the automobile. Dreher was
shot with a .25 caliber weapon, but the weapon was never recovered.
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Dr. Charles Garrett, a pathologist, testified that Dreher’'s wound
was a “hard contact” wound and whoever inflicted it would have
been ‘“spattered” with blood.

Defendant’s evidence tended to show that Nina Raeford did
not “punch out” at her job at McDonald’s until 5:55 p.m. on the
day of the murder and that the restaurant is a forty-five minute
walk from Delgado Square. Raeford did not contact law enforce-
ment authorities until August, after Crimestoppers had offered
a $5,000 reward for information leading to an indictment in the
case. Also, Woodrow Ward, Bollinger’s employer, testified that he
and Bollinger left Wilmington between 5:30 and 6:00 (a.m. or p.m.
not specified) on 13 July to attend an auto auction in Conway,
South Carolina. Defendant’s evidence also tended to show that
Bollinger had a .25 caliber automatic weapon in the glove compart-
ment of his car “at one time.”

Defendant first assigns as error the trial court’s denial of his
motion to dismiss at the close of all the evidence. He contends
that his conviction for first degree murder must be vacated because
there is insufficient evidence both that: (1) he was the perpetrator,
and (2) the killing was premeditated and deliberated. Defendant
also contends that his conviction for armed robbery must be vacated
because there is insufficient evidence both that he (1) was the
perpetrator, and (2) took and carried away property.

“On a motion to dismiss on the ground of insufficiency of the
evidence, the question for the court is whether there is substantial
evidence of each element of the crime charged and of the defend-
ant's perpetration of such crime.” State v. Bates, 309 N.C. 528,
533, 308 S.E.2d 258, 262 (1983).

[TThe trial court must view the evidence in the light most
favorable to the State, giving the State the benefit of every
reasonable inference to be drawn from it. . . . If there is
substantial evidence — whether direct, circumstantial, or both —
to support a finding that the offense charged has been commit-
ted and that the defendant committed it, the case is for the
jury and the motion to dismiss should be denied.

State v. Locklear, 322 N.C. 349, 358, 368 S.E.2d 377, 382-83 (1988)
(citations omitted). Further, “[tlhe defendant’s evidence, unless

favorable to the State, is not to be taken into consideration.” State
v. Jones, 280 N.C. 60, 66, 184 S.E.2d 862, 866 (1971). The determina-
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tion of the witnesses’ credibility is for the jury. See Locklear,
322 N.C. at 358, 368 S.E.2d at 383. “[Clontradictions and discrepan-
cies do not warrant dismissal of the case—they are for the jury
to resolve.” State v. Earnhardt, 307 N.C. 62, 67, 296 S.E.2d 649,
653 (1982).

Armed robbery under N.C.G.S. § 14-87 consists of the following
elements:

(1) the unlawful taking or an attempt to take personal property
from the person or in the presence of another (2) by use or
threatened use of a firearm or other dangerous weapon (3)
whereby the life of a person is endangered or threatened.
‘Force or intimidation occasioned by the use or threatened
use of firearms, is the main element of the offense.’

State v. Beaty, 306 N.C. 491, 496, 293 S.E.2d 760, 764 (1982) (in
part quoting State v. Mull, 224 N.C. 574, 576, 315 S.E.2d 764,
765 (1944) ); see also State v. Williams, 319 N.C. 73, 79, 352 S.E.2d
428, 433 (1987).

By statute in North Carolina, first degree murder includes
“la] murder . . . perpetrated by . . . willful, deliberate, and
premeditated killing, or . . . committed in the perpetration or at-
tempted perpetration of any . . . robbery . . . or other felony
committed or attempted with the use of a deadly weapon. . ..”
N.C.G.S. § 14-17 (1986). In defining premeditation and deliberation,
this Court has stated:

Premeditation means that the act was thought out beforehand
for some length of time, however short, but no particular amount
of time is necessary for the mental process of premeditation.
. . . Deliberation means an intent to kill carried out in a cool
state of blood, in furtherance of a fixed design for revenge
or to accomplish an unlawful purpose and not under the in-
fluence of a violent passion, suddenly aroused by lawful or
just cause or legal provocation. . . .

Premeditation and deliberation relate to mental processes
and ordinarily are not readily susceptible to proof by direct
evidence. . . . Instead, they usually must be proved by
circumstantial evidence. Among other circumstances to be con-
sidered in determining whether a killing was with premedita-
tion and deliberation are: (1) want of provocation on the part
of the deceased; (2) the conduct and statements of the defend-
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ant before and after the killing; (3) threats and declarations
of the defendant before and during the course of the occurrence
giving rise to the death of the deceased; (4) ill-will or previous
difficulty between the parties; (5) the dealing of lethal blows
after the deceased has been felled and rendered helpless; and
{6) evidence that the Kkilling was done in a brutal manner.

State v. Brown, 315 N.C. 40, 58-59, 337 S.E.2d 808, 822-23 (1985)
(citations omitted), cert. denied, 476 U.S. 1165, 90 L. Ed. 2d 733
(1986), overruled on other grounds, State v. Vandiver, 321 N.C.
570, 364 S.E.2d 373 (1988).

[1] Defendant contends that because Raeford’s and Bollinger’s
testimony is all that places him in the pet store at or about the
time of the offenses, and because that evidence is contradicted
by the respective witnesses’ employers, the evidence is insufficient
to support the conviction. Raeford’s and Bollinger’s testimony, if
believed, however, establishes that (1) defendant was at Delgado
Square sometime between 5:40 p.m. and 6:00 p.m. on the date
the offenses were committed, (2) defendant left Bollinger waiting
in the car for five minutes, (3) defendant returned to Bollinger’s
car wearing a different shirt from the one worn when he entered
the store, (4) Raeford saw defendant leaving the pet store, and
(5) a few minutes later defendant gave Bollinger $10.00, told him
he had gotten the money from the pet store, stated that he had
to “shoot her,” and threatened to shoot Bollinger if he told anyone
about the incident. The cash register’s “read-out” slip showing the
day’s sales of over $93.00 permits an inference that the register
drawer contained money moments before Dreher was killed. Fur-
ther, Dreher’s brother testified that his sister normally kept at
least $80.00 in the register drawer. The drawer contained only
coins when Dreher’s body was discovered. The evidence that money
had been in the drawer, that the money clips were up and there
were no paper bills, and that defendant gave Bollinger $10.00, stating
that he “got it from the pet store,” permits a finding that defendant
took and carried away property belonging to the victim. Bollinger
testified that defendant possessed a .25 caliber weapon immediately
after the incident, and the weapon used in the murder was .25
caliber. This evidence, viewed in the light most favorable to the
State, Locklear, 322 N.C. at 358, 368 S.E.2d at 382-83, permits
a finding that defendant used a firearm in the robbery.
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The foregoing evidence, viewed — as required —in the light most
favorable to the State, constituted substantial evidence that defend-
ant committed the offense of armed robbery. It also sufficed to
support defendant’s first degree murder conviction under the felony
murder rule. See N.C.G.S. § 14-17 (1986).

[2] Further, there is sufficient evidence of murder in the first
degree on the basis of premeditation and deliberation. The State’s
evidence tended to show that Dreher was shot while she was lying
face down on the floor. The wound was a ‘“hard contact” wound;
the killer placed the gun directly against the victim’s skull before
pulling the trigger. There was no evidence of provocation by the
victim. The store was orderly, and the victim was a former bank
employee who had been trained to submit without resistance to
an armed robber's demands. Lying face down on the floor with
her hands above her head, the victim was helpless. The evidence
presented, viewed in the light most favorable to the State, Locklear,
322 N.C. at 358, 368 S.E.2d at 382-83, supports the inference that
the victim did not provoke defendant and that defendant killed
the victim after she “ha[d] been felled and rendered helpless.” See
Brown, 315 N.C. at 59, 337 S.E.2d at 823. Defendant’s first assign-
ment of error is thus overruled.

Defendant next assigns as error the admission of portions of
the prosecutor’s closing arguments to the jury. He contends that
the argument contains four errors, any one of which entitles him
to a new trial: (1) the prosecutor’s incorrect argument that Bollinger
had confessed to armed robbery and murder, (2) the prosecutor’s
statements about how long defendant would be in prison, which
constituted an impermissible comment on parole, (3) the prosecutor’s
argument injecting his personal opinion into the case, and (4) the
prosecutor's reference to defendant’s “flight” just prior to arrest,
which was not supported by the evidence.

The relevant portions of the closing argument are:

[Prosecutor]: “Do you believe that David Bollinger has in effect
confessed to participating in an armed robbery and a first
degree murder while in the company of [defendant] just for
the heck of it? . . .. Would you confess to a first degree
murder and an armed robbery if you had an airtight alibi
and you weren't involved? Of course not.
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[Defense counsel]: Objection, Your Honor. It's not confessed
to first degree murder or armed robbery. He's entered a plea
of not guilty.

The Court: Overruled.

[Prosecutor]: I apologize. Would you give a statement that
in effect would amount to a confession to participating in an
armed robbery and a first degree murder? Not just a first
degree murder, but a first degree murder of one of the most
heinous kind I have ever come in contact with.”

[Prosecutor]: “[The police] went back and where did they find
Johnny Small? They found him in the woods crouched down
behind some shrub bushes. An innocent person? Would an
innocent person do that? Use your common sense. Use your
intelligence and your common sense. Is that the reaction of
an honest, innocent person?”

[Prosecutor]: “What I have heard about 15-, 16-, 17- and 18-
and 19-year-olds and what they participated in, in this par-
ticular matter saddens me. The thing that really frightens
me is Johnny Small, because as I told you in the beginning,
this is a first degree murder case and an armed robbery case,
but it's not a capital case, because of his age, no matter what
you do, Johnny Small won't stay in prison forever.

Defendant objected to the prosecutor’s characterization of
Bollinger’s actual “not guilty” plea as a “confession” and to the
prosecutor’'s reference to the possible duration of defendant’s
sentence if he was convicted. The trial court overruled the first
objection. In response to the second objection, it instructed the
jury to disregard the portion of the argument relating to defend-
ant’s not staying in prison because of his age. Defendant did not
object to the prosecutor’s innuendo that defendant fled because
he was guilty or to the prosecutor’s expression of his opinion that
the murder was among the most heinous with which he had had
contact.

“Prosecutors are granted wide latitude in the scope of their
argument.” State v. Zuniga, 320 N.C. 233, 253, 357 S.E.2d 898,
911, cert. denied, 484 U.S. 959, 98 L. Ed. 2d 384 (1987). “An attorney
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may, . . . on the basis of his analysis of the evidence, argue any
position or conclusion with respect to a matter in issue.” N.C.G.S.
§ 15A-1230(a) (1988). “A prosecutor’s argument is not improper
when it is consistent with the record and does not travel into
the fields of conjecture or personal opinion.” State v. Zuniga, 320
N.C. at 253, 357 S.E.2d at 911. “Where, immediately upon a defend-
ant's objection to an improper remark made by the prosecutor
in his closing argument, the trial court instructs the jury to disregard
the offending statement, the impropriety is cured.” State v. Woods,
307 N.C. 218, 222, 297 S.E.2d 574, 579 (1982).

Further,

[t]he conduct of the arguments of counsel is left to the sound
discretion of the trial judge. In order for defendant to be
granted a new trial, the error must be sufficiently grave that
it is prejudicial. Ordinarily, an objection to the arguments by
counsel must be made before verdict, since only when the
impropriety is gross is the trial court required to correct the
abuse ex mero motu.

State v. Britt, 291 N.C. 528, 537, 231 S.E.2d 644, 651 (1977). Unless
the defendant objects, the trial court is not required to interfere
ex mero motu unless the arguments * ‘stray so far from the bounds
of propriety as to impede the defendant’s right to a fair trial.’”
State v. Harris, 308 N.C. 159, 169, 301 S.E.2d 91, 98 (1983) (quoting
State v. Davis, 306 N.C. 400, 421, 290 S.E.2d 574, 587 (1982)).

We first consider those portions of the argument to which
defendant objected. The standard of review is whether defendant
was prejudiced. See State v. Britt, 291 N.C. at 537, 231 S.E.2d at 651.

[8] The prosecutor stated incorrectly that Bollinger had “confessed”
to participating in an armed robbery and a first degree murder,
and defendant’s objection was improperly overruled. However, this
erroneous ruling was not prejudicial. The prosecutor immediately
apologized and clarified the misstatement, and defendant has not
shown that he was prejudiced.

[4] Defendant also objected to the prosecutor’s statement that
“because of his age, no matter what you do, Johnny Small won't
stay in prison forever.” Because the trial court immediately in-
structed the jury to disregard that portion of the prosecutor’s
argument, the impropriety was cured. State v. Woods, 307 N.C.
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at 222, 297 S.E.2d at 579. The prosecutor’s statements here were
very similar to those in Woods. There, the prosecutor argued:

I think you should also know that you should conviet that
woman of first degree murder and conspiracy and should she
be sentenced to a sentence of life imprisonment, she won't
spend the rest of her lifeina _____ .... You know, when
is the last time anybody went to the gas chamber in this
state? Twenty years. People in this state don’t believe you
go to the gas chamber on murder and maybe you don't.

Woods, 307 N.C. at 222, 297 S.E.2d at 580. The Court held that
the improprieties were cured because the trial court sustained
defense counsel’s objections and instructed the jury to disregard
the statements. Here, just as in Woods, the trial court sustained
the objection, and the instruction corrected any improprieties.

[6] Next, we consider the two statements to which defendant
did not object at trial. The prosecutor stated that this murder
was “a first degree murder of one of the most heinous kind I
have ever come into contact with” and that defendant frightened
him. These infusions of the prosecutor’s personal opinion were im-
proper, but they were not so grossly improper as to require a
new trial. The evidence supported the characterization of the murder
as heinous. The statement that defendant frightened the prosecutor
was not, standing alone, so prejudicial as to make a fair trial im-
possible. See State v. Harris, 308 N.C. at 169, 301 S.E.2d at 98.
Lastly, in instructing the jury, the trial court remedied any possible
prejudice from these statements by admonishing the jurors to
disregard any personal opinions any attorney may have expressed
during closing argument.

[6] The prosecutor also referred to the fact that, when arrested,
defendant was found in the woods fifty yards from the fairground
ride by which he and Bollinger were standing when the police
arrested Bollinger about ninety minutes earlier. Defendant con-
tends the prosecutor’s argument that this action demonstrated a
consciousness of guilt is not a reasonable inference from the record.
We disagree and find this assignment to be without merit. See
N.C.G.S. § 15A-1230(a) (1988).

[71 Defendant next contends he is entitled to a new trial because
the trial court admitted his post-arrest statement to police officers
without first making findings of fact to establish that he knowingly,
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willingly, and understandingly waived his rights, as required by
N.C.G.S. § 7A-595(d) (1989). The statute provides in pertinent part
that:

{a) Any juvenile in custody must be advised prior to questioning:
(1) That he has a right to remain silent; and

(2) That any statement he does make can be and may be used
against him; and

(3) That he has a right to have a parent, guardian or custodian
present during questioning; and

(4) That he has a right to consult with an attorney and that
one will be appointed for him if he is not represented and
wants representation.

(d) Before admitting any statement resulting from custodial
interrogation into evidence, the judge must find that the juvenile
knowingly, willingly, and understandingly waived his rights.

N.C.G.S. § TA-595(a), (d) (1989).

It is true that the record does not contain the finding this
statute requires. The purpose of the requirement, however, is to
establish the basis for admitting the statement. The statement
merely gave somewhat differing versions of defendant’s whereabouts
and activities on the day in question; it was not inculpatory. In
light of the State’s compelling evidence incriminating defendant,
there is no “reasonable possibility that . .. a different result would
have been reached at trial” whether defendant’'s statement was
admitted or excluded. N.C.G.S. § 15A-1443(a) (1988). The failure
to make the finding thus did not affect the outcome of defendant’s
trial, and defendant has failed to carry his burden of showing preju-
dice from the trial court’s failure to make the finding. Id.

[8] Defendant also argues that the trial court improperly denied
his motion for a change of venue due to prejudicial pre-trial publici-
ty. News coverage of the crimes included twelve to fifteen stories
on television stations over a six-month period, radio reports, and
six newspaper articles. A local newspaper printed a photograph
of defendant in handcuffs. Some of the articles mentioned defend-
ant’s suicide attempt after his arrest, his previous larceny convic-
tion, and a pending unrelated larceny charge. Only two of the
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six articles mentioned defendant’s name. Except for the article
regarding defendant’s suicide attempt, the articles merely reported
the facts of the case.

Whether to grant a motion for a change of venue is in the
trial court’s discretion, and the *decision will not be disturbed
on appeal unless the defendant can show an abuse of discretion.”
State v. Dobbins, 306 N.C. 342, 344, 293 S.E.2d 162, 164 (1982).
“The test . . . is whether, due to pretrial publicity, there is a
reasonable likelihood that the defendant will not receive a fair
trial.” State v. Jerrett, 309 N.C. 239, 254, 307 S.E.2d 339, 347 (1983).

The burden of proving that pretrial publicity precludes a fair
and impartial trial rests with defendant. State v. Dobbins, 306
N.C. at 344, 293 S.E.2d at 163.

[Wlhen a defendant alleges prejudice on the basis of pretrial
publicity and does not show that he exhausted his p[er]lemptory
challenges, or that there were jurors who were objectional
or had prior knowledge of the case, defendant has failed to
carry his burden of establishing the prejudicial effect of the
pretrial publicity.

Id. at 345, 293 S.E.2d at 164. Further, if the defendant shows
only that publicity consists of factual, noninflammatory news stories,
denial of a motion for change of venue is proper. State v. Vereen,
312 N.C. 499, 511-12, 324 S.E.2d 250, 259, cert. denied, 471 U.S.
1094, 85 L. Ed. 2d 526 (1985).

Here, defendant has not carried his burden of showing that
he exhausted his peremptory challenges or that jurors sat who
were objectionable or had prior knowledge of the case. Cf. State
v. Moore, 319 N.C. 645, 356 S.E.2d 336 (1987). Although the trial
court misstated the applicable standard in making its ruling, de-
fendant here has failed to establish the prejudicial effect of the
pretrial publicity. State v. Dobbins, 306 N.C. at 345, 293 S.E.2d
at 164. This assignment of error is therefore overruled.

[9] Defendant finally contends the trial court erred in finding
as an aggravating factor on the armed robbery charge that the
robbery was especially heinous, atrocious, or cruel. We agree.

The Fair Sentencing Act and our cases interpreting it
establish several rules which determine what evidence a sen-
tencing judge may properly consider in aggravating a crime
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covered by the Act. First, a conviction may not be aggravated
by prior convictions of other crimes which could have been
joined for trial or by a contemporaneous conviction of a crime
actually joined [or by] acts which form the gravamen of these
convictions. . . . Second, evidence used to prove an element
of a crime may not also be used to prove a factor in aggravation
of that same crime. . . . Third, ‘the same item of evidence
may not be used to prove more than one factor in aggravation.’
. . . Fourth, acts which could have been, but were not, the
basis for other joinable criminal convictions may be used to
aggravate the conviction for which defendant is being sen-
tenced. . . . Finally, evidence used in proving an element of
one crime may also be used to support an aggravating factor
of a separate, though joined, crime for which defendant is
being sentenced.

State v. Hayes, 323 N.C. 306, 312, 372 S.E.2d 704, 707-08 (1988)
(in part quoting N.C.G.S. § 15A-1340.4(a)(1)p (1983)) (citations omit-
ted). “In the context of the Fair Sentencing Act, one of the primary
purposes of sentencing is to impose a punishment commensurate
with the injury caused by the crime.” State v. Cofield, 324 N.C.
452, 463, 379 S.E.2d 834, 841 (1989). Aggravating factors must be
“proved by a preponderance of the evidence.” N.C.G.S. § 15A-1340.4(a)
(1988). In determining whether a crime was especially heinous,
atrocious, or cruel under the Fair Sentencing Act, “the focus should
be on whether the facts of the case disclose excessive brutality,
or physical pain, psychological suffering, or dehumanizing aspects
not normally present in that offense.” State v. Blackwelder, 309
N.C. 410, 414, 306 S.E.2d 783, 786 (1983) (emphasis in original).
This Court has emphasized that comparisons must be drawn be-
tween offenses of the same type. See State v. Torres, 322 N.C.
440, 446, 368 S.E.2d 609, 612 (1988). “The test . . . is whether
the State proved by a preponderance of the evidence that the
vietim's mental and emotional injury in this case was in excess
of the injury normally present in the offense.” State v. Cofield,
324 N.C. at 464, 379 S.E.2d at 841.

Under Hayes, it is clear that evidence presented to support
the conviction of first-degree murder by premeditation and delibera-
tion could also support an aggravating factor in the armed robbery
conviction. However, the premeditated and deliberate murder that
occurred during the armed robbery may not be used as an ag-
gravating factor in the armed robbery sentencing here because
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the murder was a joined offense. See State v. Hayes, 323 N.C.
at 312, 372 S.E.2d at 707-08; see also State v. Westmoreland, 314
N.C. 442, 449, 334 S.E.2d 223, 228 (1985) (“a conviction of an offense
covered by the Fair Sentencing Act may not be aggravated by
contemporaneous convictions of offenses joined with such offense”).
Here, apart from the murder for which defendant was contem-
poraneously convicted, and which thus cannot be considered in
aggravation of the armed robbery charge, there was no evidence
of excessive brutality, physical pain, psychological suffering, or
dehumanizing aspects not present in every armed robbery. While
any armed robbery is frightening to the victim and repugnant
to lawful society, the aggravating factor set forth in N.C.G.S.
§ 15A-1340.4(a)1)(f) expressly applies only to especially heinous,
atrocious, or cruel offenses. The State presented no evidence to
show that defendant’s actions in the robbery were more excessively
brutal than those of other armed robbers or that the vietim endured
more psychological or physical pain or dehumanizing aspects than
other armed robbery victims. Cf. State v. Bush, 78 N.C. App. 686,
694, 338 S.E.2d 590, 594-95 (1986) (victim suffered more psychologically
than the average armed robbery victim where the perpetrator
was her son).

Thus, the State has failed to meet its burden of proving by
the preponderance of the evidence that the armed robbery was
especially heinous, atrocious, or cruel. Accordingly, defendant must
be resentenced on the armed robbery charge.

First degree murder: no error.

Robbery with a dangerous weapon: guilt phase, no error; remand-
ed for resentencing.
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STATE OF NORTH CAROLINA v. DOUGLAS EARL BLACK

No. 568A88
(Filed 7 February 1991)

1. Jury § 6 (NCI3d)— jury selection —statement by one prospec-
tive juror —motion to dismiss all prospective jurors denied

The trial court did not err in a prosecution arising from
a murder, armed robbery, and assault by denying defendant’s
motion to dismiss all prospective jurors who had heard one
juror say “my wife and my child were assaulted by a black
man with a deadly weapon” when asked if he would hold
the State to its burden of proof. The prospective juror’s state-
ment did not give rise to a substantial reason to fear that
the jury had been prejudiced because the prospective juror
made no reference to any particular black male or to defend-
ant. The prospective jurors must have known that there are
many black males in North Carolina and that some of them
commit assaults, as do members of all racial groups; moreover,
defendant expressed satisfaction with each juror ultimately
selected and did not exhaust his peremptory challenges.

Am Jur 2d, Jury §§ 229, 241, 284, 287.

2. Criminal Law § 913 (NCI4th)— motion to poll jury—jury
dispersed —motion untimely
The trial court did not err in a prosecution for murder,
robbery, and assault by denying defendant’s motion to poll
the jury after guilty verdicts had been returned and the jury
was given a thirty-minute break before the sentencing pro-
ceeding. The motion to poll the jury must be made before
the jury is dispersed; the jury here was dispersed within the
meaning of N.C.G.S. § 15A-1238 because the members of the
jury were exposed during the thirty-minute break to influences
extraneous to the deliberations of the entire jury as a body.

Am Jur 2d, Trial § 1125.
Accused’s right to pell of jury. 49 ALR2d 619.

3. Robbery § 4.3 (NCI3d); Homicide § 21.6 (NCI3d); Assault and
Battery § 26 (NCl4th)— evidence of identification — suificient

The State presented substantial evidence that defendant
was one of the perpetrators of the crimes charged where de-
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fendant was charged with first degree murder, armed robbery,
conspiracy to commit armed robbery, and assault with a deadly
weapon with intent to kill inflicting serious injury and the
State introduced evidence tending to show that defendant told
Gail Isom that he and Mack Lee Nichols had talked about
robbing the victim, Pete Collins, because Collins carried a
large amount of cash in a briefcase; the defendant and Isom
cased Collins’ store two times shortly before the Kkilling; they
saw Collins leave the store with a briefcase in his hand on
one occasion; defendant convinced Isom to buy a shotgun for
him a week before the killing; defendant was a tall, thin, light-
complexioned black man who owned a tan London Fog-type
raincoat; witnesses saw Mack Lee Nichols walking toward
Collins’ store with a tall, thin, light-complexioned black man
wearing a tan London Fog-type raincoat a few minutes before
the robbery and murder; witnesses in the store at the time
of the murder stated that a tall, thin, light-complexioned black
man wearing a tan, London Fog-type raincoat was one of the
two men who entered the store firing weapons; the perpetrators
took Collins’ briefcase full of money, shot the attending clerk,
and shot and Kkilled Collins; defendant left Raleigh the day
after the murder and went to Rhode Island with a friend;
and the evidence tended to show that three $50 bills given
to a friend by defendant came from Pete Collins.

Am Jur 2d, Homicide §§ 286, 435; Robbery § 64.

. Criminal Law § 557 (NCI4th)— reference to prior drug

dealing — mistrial denied —no abuse of discretion

The trial court did not abuse its discretion in a prosecution
for murder, robbery, and assault by denying defendant’s mo-
tion for a mistrial where a detective read from a witness’s
recorded statement which indicated that defendant had been
involved in drugs in the past, even though his prior motion
in limine to forbid evidence of his prior drug dealings had
been granted. The trial court sustained defendant’s objection
and instructed the jury to disregard the evidence.

Am Jur 2d, Evidence § 320; Trial § 1107.

Criminal Law § 794 (NCI4th)— felonious assault—acting in
concert —evidence sufficient for instruction

There was no plain error in a prosecution for assault,
murder, and robbery in giving the jury an instruction to the
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effect that defendant could be convicted of felonious assault
upon a theory of acting in concert where there was evidence
tending to show that defendant and another planned to commit
the robbery with firearms; each of them entered the store
with a firearm in his hands and several shots were fired;
and one shot struck the victim, causing him serious injury.

Am Jur 2d, Assault and Battery § 11.

APPEAL of right by the defendant, pursuant to N.C.G.S.
§ TA-27(a), from a judgment imposing a sentence of life imprison-
ment entered by Herring, J., on 26 July 1988 in Superior Court,
WAKE County. On 26 October 1989, the Supreme Court allowed
the defendant’s motion to bypass the Court of Appeals on his appeal
from additional judgments imposing sentences of less than life im-
prisonment. Heard in the Supreme Court on 13 November 1990.

Lacy H. Thornburg, Attorney General, by Isaac T. Avery,
III, Special Deputy Attorney Gemneral, and Linda Anne Morris,
Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Staples
Hughes, Assistant Appellate Defender, for the defendant-appellant.

MITCHELL, Justice.

The defendant was tried upon proper bills of indictment charg-
ing him with first degree murder, armed robbery, conspiracy to
commit armed robbery, and assault with a deadly weapon with
intent to kill inflicting serious injury. He was tried in the manner
prescribed for capital cases. The jury found the defendant guilty
of first degree murder on a felony murder theory. The jury also
found the defendant guilty of armed robbery, conspiracy to commit
armed robbery, and assault with a deadly weapon inflicting serious
injury. After a sentencing proceeding pursuant to N.C.G.S.
§ 15A-2000, the jury recommended a sentence of life imprisonment
for the murder conviction. The trial court thereafter entered
judgments imposing a sentence of life imprisonment for the murder
conviction, a ten-year sentence for the conspiracy conviction and
a ten-year sentence for the assault convietion. The trial court ar-
rested judgment on the conviction for the armed robbery, as it
formed the predicate felony for the first degree murder conviction
under the felony murder theory.
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The State’s evidence tended to show that on 29 January 1985,
two men entered Capital Variety and Video Store in Raleigh where
they robbed and killed Roy Leonzia “Pete” Collins. Witnesses for
the State testified that at approximately 8:00 p.m. on 29 January
1985, a total of seven people were in the store. A male employee,
Gregory Council, was behind the counter. Collins, the owner of
the store, was in a back office with his thirteen-year-old nephew.
The door of the store flew open, and two men were standing in
the doorway. One was a stocky black man wearing a green army
jacket and carrying a pump-action shotgun. The second man was
a thinner black man with a lighter complexion who was wearing
a tan “London Fog-type” raincoat and holding a rifle. They yelled
“freeze” and began shooting. Gregory Council felt something hit
him in the side, and he spun around and fell to the floor. Shots
were being fired by Collins from the office part of the store and
by the two perpetrators from the front of the store. One of the
perpetrators shouted to Collins to “put it down.” Collins threw
the gun in his hands to the floor.

The stocky man in the green army jacket came into the office
and walked to within a few feet of Collins. He asked, “How you
doing, Pete?” and fired one shot into Collins’ abdomen. The
perpetrators took a briefcase containing more than $30,000 in cash
from Collins’ hand. The man in the army jacket yelled, “Pick up
the shells man. Pick up the shells.” The man in the tan raincoat
got down on the floor in the front part of the store and picked
up shells before the two perpetrators left the store.

Collins died that evening from massive internal bleeding
resulting from the gunshot wound to his abdomen. Council was
required to undergo two operations to repair a punctured lung
and other internal injuries resulting from the gunshot wound to
his side.

James Cooley testified that he saw a black man in a tan “Lon-
don Fog-type” coat and another man in a green army jacket whom
he identified as Mack Lee Nichols heading in the direction of Collins’
store immediately before Collins was killed.

Alvin Banks testified that the defendant and Nichols visited
him on two occasions shortly before Collins was killed. On both
occasions, the defendant was present when Nichols talked about
a plan to rob and, if necessary, kill Pete Collins. The defendant
and Nichols discussed using a shotgun during the course of a rob-
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bery. When the defendant said that he did not know how to use
a shotgun, Nichols told him that he would show him.

Dani Gail Isom, the defendant’s former girlfriend, testified that
a week before the robbery, she purchased a shotgun for the defend-
ant at his request. She also testified that the defendant had told
her that he and Nichols had talked about robbing Collins. In addi-
tion, Isom testified that she and the defendant “cased” Collins’
video store on two different occasions prior to the robbery and killing.

The State’s evidence also tended to show that the defendant
went to the home of Dwight Douglas Allen three hours after the
robbery and murder of Collins. The defendant told Allen that he
wanted to go to Rhode Island the next day, 30 January 1985.
The defendant gave Allen three $100 bills and told him to rent
a car for that purpose. The following day, the defendant and Allen
drove to Providence, Rhode Island. While they were in Providence,
Allen’s girlfriend called to tell him about the murder of Pete Collins.
When Allen asked the defendant if he had anything to do with
Collins’ murder, the defendant responded, “If I don't tell you nothing,
you won't know nothing.” When Allen returned to Raleigh, the
defendant did not come with him.

Upon Allen’s return to Raleigh, the police questioned him about
the defendant. Allen gave the police four $50 bills that the defend-
ant had given him. Three of the bills had writing on them and
bore the odor of cologne. The writing on the bills was identified
as Collins’ writing by Jackie Humphries, Collins’ bookkeeper. She
also identified the cologne on the bills as the cologne that Collins
put on each bundle of bills in his briefease.

The defendant was arrested on 12 May 1987 in Florence,
Kentucky, on a warrant for unlawful flight to avoid prosecution.
Thereafter, he was returned to North Carolina for trial on the
charges giving rise to this appeal.

The defendant offered no evidence at trial.

[1] The defendant first assigns as error the trial court’s failure
to inquire into whether prospective jurors were prejudiced as a
result of a statement by one prospective juror. After the first
twelve prospective jurors were brought into the jury box, one
of them, a Mr. McLean, was being questioned by the prosecutor.
When asked if he would hold the State to its burden of proof,
he said, “my wife and my child were assaulted by a black man
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with a deadly weapon.” The remainder of his answer was cut off
by an objection by the defendant’s counsel. The other prospective
jurors were then excused from the courtroom, while McLean re-
mained for further questioning. He was then excused on the joint
motion of the defendant and the prosecutor. Thereafter, the trial
court denied the defendant’s motion to dismiss all of the prospective
jurors who had heard McLean’s statement. In denying the motion
the trial court concluded that “the statement was not sufficient
to inflame or prejudice the entire panel or taint the panel so as
to prevent them from being fair as prospective jurors.” Five members
of the jury that actually served and rendered verdicts in the defend-
ant’s trial were present when prospective juror McLean made the
statement. The defendant’s counsel did not request that the jury
be questioned about the statement.

When there is substantial reason to fear that the jury has
become aware of improper and prejudicial matters, the trial court
must question the jury as to whether such exposure has occurred
and, if so, whether the exposure was prejudicial. State v. Barts,
316 N.C. 666, 683, 343 S.E.2d 828, 839 (1986). The trial court “has
the duty to supervise the examination of prospective jurors and
to decide all questions relating to their competency.” State v. Young,
287 N.C. 377, 387, 214 S.E.2d 763, 771 (1975). It also has broad
discretion “to see that a competent, fair and impartial jury is im-
paneled and rulings in this regard will not be reversed absent
a showing of abuse of discretion.” State v. Johnson, 298 N.C. 355,
362, 259 S.E.2d 752, 757 (1979); accord State v. Phillips, 300 N.C.
678, 268 S.E.2d 452 (1980).

In the case sub judice, the prospective juror's statement did
not give rise to a substantial reason to fear that the jury had
been prejudiced. The prospective juror made no reference to any
particular black male or to the defendant. All of the prospective
jurors must have known that there are many black males in North
Carolina and that some of them—like some members of all other
racial groups —commit assaults. The mere fact that the prospective
juror referred to an assault committed by a black male, combined
with the fact that the defendant was a black male, did not present
the trial court with any substantial reason to fear that other pro-
spective jurors who heard the statement would be prejudiced against
the defendant. If such was the case, it would be difficult or impos-
sible to assemble a jury given the fact that most jurors have been
exposed to information about crimes committed by members of
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all races in our society. Everyone is exposed to such information
by reading newspapers, watching television, and through everyday
life experiences. There simply is no merit to the defendant’s conten-
tion that prospective juror McLean's statement, without more, re-
quired the trial court to conduct any special inquiry into possible
jury prejudice. Our conclusion in this regard finds additional sup-
port in the fact that the defendant expressed satisfaction with
each juror ultimately selected and the fact that the defendant did
not exhaust the fourteen peremptory challenges permitted him
under N.C.G.S. § 15A-1217(a)(1). See State v. Artis, 316 N.C. 507,
511, 342 S.E.2d 847, 850 (1986) (defendant’s satisfaction with jury);
cf. State v. Quesinberry, 319 N.C. 228, 235, 354 S.E.2d 446, 450
{1987) (failure to exhaust peremptory challenges). This assignment
of error is without merit.

[2] By his next assignment of error, the defendant contends the
trial court erred in denying his motion to poll the jury after the
guilty verdicts had been returned and the jury had been given
a thirty-minute break. In the present case, the guilty verdicts on
all charges were received by the trial court at 12:05 p.m. The
jury was then given a thirty-minute recess and instructed not to
discuss this case among themselves or with any other persons.
After the jury left the courtroom, the trial court asked the at-
torneys, “Gentlemen, is there any point you would care to raise
at this point?” The defendant made no motion to poll the jury
at that time. After a short discussion about the possible merger
of two of the verdicts, the trial court again inquired, “Is there
any other matter you gentlemen care to raise at this point?” Again,
the defendant made no motion to poll the jury; instead, he re-
quested five minutes before responding to the judge’s inquiry. The
trial court then discussed the sentencing proceeding to be held
and granted a fifteen-minute recess. At 12:33 p.m., after the recess
and while the jury was still on its break, the defendant moved
that the jury be polled. The trial court denied the motion, stating
the motion came too late.

The right to a poll of the jury in criminal actions is firmly
established by Article I, Section 24 of the Constitution of North
Carolina and by statute.

Upon the motion of any party made after a verdict has been
returned and before the jury has dispersed, the jury must
be polled. The judge may also upon his own motion require
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the polling of the jury. The poll may be conducted by the
judge or by the clerk by asking each juror individually whether
the verdict announced is his verdict. If upon the poll there
is not unanimous concurrence, the jury must be directed to
retire for further deliberations.

N.C.G.S. § 15A-1238 (1988) (emphasis added).

The purpose of polling the jury is to ensure that the jurors
unanimously agree with and consent to the verdict at the time
it is rendered. Lipscomb v. Cox, 195 N.C. 502, 142 S.E. 779 (1928).
If the jury is unanimous at the time the verdict is returned, the
fact that some of them change their minds at any time thereafter
is of no consequence; the verdict rendered remains valid and must
be upheld. Id. The rationale behind requiring that any polling of
the jury be before dispersal is to ensure that nothing extraneous
to the jury’s deliberations can cause any of the jurors to change
their minds. Id. Once a juror leaves the courtroom after the verdict
is returned and goes into the streets, despite her best efforts to
shield herself, she still can be affected by improper outside in-
fluences. At that point, such improper outside influences may take
the form of things the juror sees or hears or may be limited to
the juror's own weighing of the evidence and the law independently
and in the absence of other members of the jury. In other words,
once the jury is dispersed after rendering its verdict and later
called back, it is not the same jury that rendered the verdict.

In the case sub judice, when the trial court gave the jury
a thirty-minute break, the jury was free to leave the courtroom
and go into the streets. During that thirty-minute period, the
members of the jury were exposed to influences extraneous to
the deliberations of the entire jury as a body. Hence, the jury
had been “dispersed” within the meaning of N.C.G.S. § 15A-1238,
and the motion to poll the jury came too late. Consequently, the
defendant waived the right to poll the jury. This assignment of
error is without merit.

[8] The defendant next assigns as error the trial court’s denial
of his motion to dismiss all charges against him on grounds of
insufficiency of the evidence. In support of this assignment, the
defendant argues that there was no substantial evidence tending
to identify him as one of the perpetrators of the crimes charged.



IN THE SUPREME COURT 199

STATE v. BLACK
[328 N.C. 191 (1991))

A guilty verdict will be upheld if the State presents substantial
evidence of each element of the offense charged. State v. Mercer,
317 N.C. 87, 343 S.E.2d 885 (1986); State v. Earnhardt, 307 N.C.
62, 296 S.E.2d 649 (1982). Substantial evidence is such relevant
evidence as a reasonable mind might accept as adequate to support
a conclusion. Id. The test of sufficiency of the evidence is the
same whether the evidence is direct, circumstantial or both. Id.
When ruling on a motion to dismiss in a criminal case the trial
court must consider the evidence in the light most favorable to
the State, giving the State the benefit of every reasonable in-
ference. Id. Any contradictions or discrepancies are for resolution
by the jury. Id.

Contrary to the defendant’s argument in support of this assign-
ment, the State presented substantial evidence that the defendant
was one of the perpetrators of the crimes charged. The State in-
troduced evidence tending to show that the defendant told Gail
Isom that he and Mack Lee Nichols had talked about robbing Pete
Collins because he carried a large amount of cash in a briefease.
Two times shortly before the killing, the defendant and Isom “cased”
Collins’ store. On one occasion they saw Collins leave the store
with a briefcase in his hand. A week before the killing, the defend-
ant convinced Isom to buy a shotgun for him. In addition, the
defendant was a tall, thin, light complexioned black man who owned
a tan London Fog-type raincoat. A few minutes before the robbery
and murder, witnesses saw Mack Lee Nichols walking toward Collins’
store with a tall, thin, light complexioned black man who was wear-
ing a tan London Fog-type raincoat. The witnesses in the store
at the time of the murder stated that a tall, thin, light complexioned
black man wearing a tan London Fog-type raincoat was one of
the two men who entered the store firing weapons. The perpetrators
took Collins’ briefcase full of money, shot the attending clerk and
shot and Kkilled Collins. The defendant left Raleigh the day after
the murder and went to Rhode Island with a friend. The State’s
evidence also tended to show that three $50 bills given to a friend
by defendant came from Pete Collins, because the bills bore Collins’
markings and cologne. Taken as a whole, such evidence constitutes
substantial evidence that the defendant was one of the perpetrators
of the crimes charged. This assignment of error is without merit.

[4] The defendant next contends the trial court erred in failing
to declare a mistrial when a detective read from a recorded state-
ment of Gail Isom, part of which indicated that the defendant
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had been involved with drugs in the past. Whether a motion for
mistrial should be granted is a matter which rests within the sound
discretion of the trial court, and a mistrial is appropriate only
when there are such serious improprieties as would make it impos-
sible to achieve a fair and impartial verdict under the law. State
v. Calloway, 305 N.C. 747, 754, 291 S.E.2d 622, 627 (1982).

In the case sub judice, before Isom’s statement was read, the
trial court had granted the defendant’s motion in limine and forbid-
den any evidence concerning the defendant’s prior drug dealings.
Even so, Isom’s statement as read by the detective included the
remark that, “I knew that he [the defendant] had, you know, drug
involvement in the past.” The defendant objected and his objection
was sustained. The trial court then instructed the jury to disregard
the statement. When the trial court withdraws incompetent evidence
and instructs the jury not to consider it, any prejudice is ordinarily
cured. See State v. Walker, 319 N.C. 651, 655, 356 S.E.2d 344,
346 (1987). The trial court did not abuse its discretion by denying
the defendant’s motion for a mistrial. There is no merit to this
assignment of error.

[5] By his final assignment of error, the defendant contends the
trial court erred in giving a jury instruction to the effect that
the defendant could be convicted of the felonious assault on Gregory
Council upon a theory of acting in concert. In support of this assign-
ment, the defendant argues that there was insufficient evidence
to support such an instruction. However, since the defendant failed
to object to the instruction, we find that the defendant waived
any error in this regard. State v. Oliver, 309 N.C. 326, 334, 307
S.E.2d 304, 311 (1983); N.C.R. App. P. 10. Therefore, our review
is limited to review for “plain error.” State v. Odom, 307 N.C.
655, 660, 300 S.E.2d 375, 378 (1983).

We have emphasized that:

[TThe plain error rule . . . is always to be applied cautiously
and only in the exceptional case where, after reviewing the
entire record, it can be said the claimed error is a “fundamental
error, something so basic, so prejudicial, so lacking in its
elements that justice cannot have been done,” or “where [the
error] is grave error which amounts to a denial of a fundamen-
tal right of the accused,” or the error has “‘resulted in a
miscarriage of justice or in the denial to appellant of a fair
trial’ " or where the error is such as to “seriously affect the
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fairness, integrity or public reputation of judicial proceedings”
or where it can be fairly said “the instructional mistake had
a probable impact on the jury's finding that the defendant
was guilty.”

State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting
with approval United States v. McCaskill, 676 F.2d 995, 1002 (4th
Cir. 1982) ). Before deciding that an error by the trial court amounts
to “plain error,” the appellate court must be convinced that absent
the error the jury probably would have reached a different verdict.
State v. Walker, 316 N.C. 33, 39, 340 S.E.2d 80, 83 (1986). In other
words, the appellate court must determine that the error in ques-
tion “tilted the scales” and caused the jury to convict the defendant.
Id.

In the case sub judice, our review of the whole record in
light of this assignment reveals no error and certainly no “plain
error.” In order to convict a defendant under a theory of acting
in concert, it is not necessary that the defendant personally commit
all the acts required to constitute the crime charged. When two
or more persons act together with the common purpose to commit
robbery, each is held responsible for the acts of the other done
in the commission of the robbery. State v. Harris, 3156 N.C. 556,
563, 340 S.E.2d 383, 388 (1986). Here, there was evidence tending
to show that the defendant and Mack Lee Nichols planned to com-
mit the robbery and to do so with firearms. The evidence also
tended to show that each of them entered the store with a firearm
in his hands and several shots were fired. One shot struck Council
causing him serious injury. No more was required to justify the
jury instruction on acting in concert which the defendant now con-
tends was plain error. This assignment is without merit.

For the foregoing reasons, we conclude that the defendant
received a fair trial free from prejudicial error.

No error.
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MELVIN G. JOHNSON anp wire, AUDREY VIRGINIA JOHNSON v. BEVERLY-
HANKS & ASSOCIATES, INC., HILL-GATEWOOD REALTY, INC., JAMES
H. GORDON, JOHN R. KEFGEN anp wirg, DOROTHY E. KEFGEN, ORKIN
EXTERMINATING COMPANY, INC., THOMAS W. SUMNER, DONALD
0. THOMPSON, axnp WYNELLE M. THOMPSON

No. 90A90
(Filed 7 February 1991)

1. Fraud § 12.1 (NCI3d); Unfair Competition § 1 (NCI3d) — sale
of house — summary judgment for defendant builder —no error

The trial court did not err by granting defendant Donald
Thompson's motion for summary judgment as to allegations
of fraud and unfair or deceptive practices arising from the
sale of a house where plaintiffs produced no evidence that
this defendant (the builder) made any false representation as
to a material past or existing fact and no facts were presented
by plaintiff to show any immoral, oppressive, unscrupulous,
or deceptive conduct on the part of this defendant.

Am Jur 2d, Fraud and Deceit §§ 108, 158; Summary Judg-
ment §§ 26, 27.

2. Fraud § 12.1 (NCI3d)— sale of house — fraud — summary judg-
ment for seller—no error

The trial court did not err by granting summary judgment
for defendant Dorothy Keigen (the seller} on claims of fraud
arising from the sale of a house where plaintiffs produced
a forecast of some evidence of misrepresentation by Mrs. Kefgen
about the condition of the house and that the house did not
have termites, but did not bring forth any evidence which
tends to show that Mrs. Kefgen knowingly made false
misrepresentations with intent to deceive the plaintiffs.

Am Jur 2d, Fraud and Deceit §§ 108, 158; Summary Judg-
ment §§ 26, 27.

Duty of vendor of real estate to give purchaser informa-
tion as to termite infestation. 22 ALR3d 972.

3. Fraud § 12.1 (NCI3d); Unfair Competition § 1 (NCI3d)— sale
of house —fraud and unfair practice —summary judgment for
realtor —error

The trial court erred in granting summary judgment for
defendants Wynelle Thompson (the realtor who showed the



IN THE SUPREME COURT 203

JOHNSON v. BEVERLY-HANKS & ASSOC.
[328 N.C. 202 (1991)]

house) and Beverly-Hanks (her real estate agency) on claims
for fraud and unfair or deceptive practices arising from the
sale of a house where the record reflects that plaintiffs dis-
cussed with Wynelle Thompson numerous times the need to
have an independent inspection of the house before closing;
plaintiffs provided evidence that they would not have closed
on the house had they not received an independent investiga-
tion of the general soundness of the house; Mrs. Thompson
told plaintiffs she would engage the services of a building
inspector and asked the builder to specify the structural in-
tegrity of the house; and, while Mrs. Thompson testified that
she did not know that the building inspector had previously
inspected the house for the Kefgens (sellers), plaintiffs pro-
vided evidence tending to show that Mrs. Thompson had at
minimum aided in engaging the inspector and that he was
hired because he had inspected the house before.

Am Jur 2d, Fraud and Deceit §§ 108, 158; Summary Judg-
ment §§ 26, 27.

Real estate broker’s liability to purchaser for misrepresen-
tation or nondisclosure of physical defects in property sold.
46 ALR4th 546.

APPEAL by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from
a decision of a divided panel of the Court of Appeals, 97 N.C.
App. 335, 388 S.E.2d 584 (1990), affirming summary judgments for
defendants entered by Lewis (Robert D.), J., on 12 July 1988, 14
September 1988, 15 September 1988, and 25 September 1988 in
Superior Court, HENDERSON County. Heard in the Supreme Court
11 October 1990.

David Gantt for plaintiff-appellants.

Womble Carlyle Sandridge & Rice, by James R. Morgan, Jr.,
for defendant-appellees Beverly-Hanks & Associates and Wynelle
M. Thompson.

Prince, Youngblood, Massagee & Jackson, by Boyd B. Massagee,
Jr., and Sharon B. Ellis, for defendant-appellees Donald O. Thompson
and Estate of Dorothy E. Kefgen.

Lacy H. Thornburg, Attorney General, by James C. Gulick,
Special Deputy Attorney General, and David N. Kirkman, Assist-
ant Attorney General, Consumer Protection Section, amicus curiae.
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MEYER, Justice.

-

By this lawsuit, plaintiffs sought compensatory and punitive
damages for defendants’ alleged fraud, unfair or deceptive acts
or practices in or affecting commerce, and civil conspiracy arising
in the sale of a house. The claims of alleged civil conspiracy are
not before this Court on appeal.

After this Court’s review of the record, our appraisal of the
facts found in the documents and depositions elicited during discovery
and presented in evidence for the trial court’'s review upon the
motion for summary judgment differs somewhat from the facts
stated in the opinion by the Court of Appeals. The forecast of
evidence tended to show the following: John and Dorothy Kefgen,
both now deceased, signed a listing contract with listing agent
Thomas A. Sumner of Hill-Gatewood Realty, Inc., to list their home
in Hendersonville, North Carolina, and to place the listing in the
Multiple Listing Service. Plaintiffs, Melvin and Audrey Johnson,
were shown the house on 18 April 1986 by Wynelle M. Thompson,
a real estate broker with Beverly-Hanks & Associates, Inc. (“Beverly-
Hanks"), and signed an offer to purchase that same day.

Plaintiffs returned to the house on 20 April 1986 for a closer
inspection. While viewing the house, plaintiffs noticed peeling paint
at the lowest level of the house, moisture coming through a wall,
bad cracks, and a bulge in the rear wall of the house. Ms. Thompson
was informed of the defects, and she indicated that she would
have a building inspector examine the house and the builder verify
its structural integrity.

After stating that she had discussed the Kefgen house with
Donald O. Thompson, the builder, Ms. Thompson informed the plain-
tiffs that (1) the bulge in the wall was the result of settling, and
(2) the house was structurally in good shape. In spite of the defects
discovered by plaintiffs, they went to the real estate closing on
5 August 1986. Prior to the closing, plaintiffs received, inter alia,
the following signed statements:

(1) Two statements by Wynelle Thompson indicating that
{(a) a private inspector who looked at the house commented
that he would not expect any further shifting, (b) the bulge
in the rear wall occurred as a result of settling, (c) a door
to the crawl space under the house as well as three vents
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had been installed, (d) a termite inspection would be conducted
prior to closing, and (e) “[e]verything look[ed] good.”

(2) A memorandum by the builder, Donald Thompson, in-
dicating that the concrete slab in the basement is thicker than
normal and contains wire mesh and one-half inch Rebar in-
stalled at right angles.

(3) A letter from Attorney James E. Creekman, indicating
that he represented Mr. and Mrs. Kefgen. He presented with
his letter another statement from Donald Thompson stating
that the wooden forms used in the construction of the founda-
tion were inadvertently left in the crawl space beneath the
house and could be removed, as they are not necessary to
the structural integrity of the building.

(4) A letter from James H. Gordon of the Carolina Home
Inspection Service indicating observations upon a limited in-
spection of specifically requested items: (a) northwest bedroom
heat, (b) basement wall moisture, (¢} brick mortar joint erack
at southwest exterior corner, (d) termite damage at garage
door jamb and frame, and (e) reinforced concrete slab. His
observations indicated, among other things, some concern
whether the concrete slab is designed and built to carry the
concentrated loads transmitted from the center posts along
the basement and garage areas above, but found that, during
his limited inspection, it was impossible to determine if the
structural concrete had been designed adequately.

Plaintiffs purchased the house on 5 August 1986 and shortly
thereafter moved in. After moving into the house, plaintiffs con-
sulted and retained the services of an engineering firm. A struc-
tural engineer inspected the premises and concluded that the house
was not safe for occupancy due to the following reasons:

(1) Portions of the basement foundation walls were unstable
and could fail with little or no warning.

(2) A concrete masonry wall beneath the left rear garage
door was found to be bearing on earth where no concrete
foundation existed.

(3) Cracks were found to exist in the basement floor slab.
The basement slab was found to be spanning distances greater
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than those recommended for a four inch thick concrete slab
based on deflection criteria.

(4) The cracked, spanning basement slab was presently
supporting the center steel columns, which support a portion
of the upper floor and possibly 50% of the roof.

(5) Cracking and deflected surface conditions noted in the
asphalt paving indicated settlement of the supporting subgrade
adjacent to the home.

(6) Steel “jack post” type columns which supported the
upper level of the residence were found not to be secured
to the basement floor.

(7) Upper level wood floor joists were found to be unsecured
atop the concrete masonry walls, and no wood plate or anchor
bolts were found.

Upon receiving an estimate that it would cost approximately
$70,000 to repair the structural damage, plaintiffs contacted all
parties involved in the matter to see if each would contribute
to the repairs. None of the parties responded, and plaintiffs filed
their complaint in this action.

The trial court determined that there were no genuine issues
of material fact as to each defendant for each of the three claims
and entered summary judgment in favor of all defendants. The
Court of Appeals affirmed, holding that the trial court did not
err in granting defendants’ motions for summary judgment. Johnson
v. Beverly-Hanks & Assoc., 97 N.C. App. 335, 388 S.E.2d 584 (1990).

The issue on appeal is whether the trial court erred in granting
motions for summary judgment for defendants Donald Thompson,
Dorothy Kefgen, Wynelle Thompson, and Beverly-Hanks. The ques-
tion we must address in this case is whether there exists any
genuine issue of material fact concerning defendants’ alleged fraud
or unfair or deceptive practices in selling this house to the plain-
tiffs. We hold that the forecast of the evidence as to defendants
Donald Thompson and Dorothy Kefgen, when viewed in the light
most favorable to the plaintiffs, did not raise genuine issues of
material fact. We hold further, however, that the forecast of the
evidence as to defendants Wynelle Thompson and Beverly-Hanks,
when viewed in the light most favorable to the plaintiffs, did raise
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genuine issues of material fact and that it was improper for the
trial court to grant these defendants’ motions for summary judgment.

This Court notes at the outset that the assignments of error
raised by the plaintiffs are premised upon the same theories of
recovery for fraud or for unfair or deceptive practices. The ap-
plicable rules of law do not differ with respect to each defendant,
and therefore, a discussion of these rules, initially, will govern
the following analysis.

It is well settled that a party moving for summary judgment
is entitled to such judgment if the party can show, through pleadings,
depositions, and affidavits, that there is no genuine issue of material
fact requiring a trial and that the party is entitled to judgment
as a matter of law. N.C.G.S. § 1A-1, Rule 56 (1983); Beckwith v.
Llewellyn, 326 N.C. 569, 391 S.E.2d 189, reh’y denied, 327 N.C.
146, 394 S.E.2d 168 (1990); Watts v. Cumberland County Hosp.
System, 317 N.C. 110, 343 S.E.2d 879 (1986). The party who moves
for summary judgment has the initial burden to prove that there
are no disputed factual issues. Aetna Casualty & Surety Co. v.
Nationwide Mut. Ins. Co., 326 N.C. 771, 392 S.E.2d 377 (1990).
Once the moving party has met this initial burden, the nonmoving
party must produce a forecast of evidence demonstrating that he
or she will be able to make out a prima facie case at trial. Collingwood
v. G.E. Real Estate Equities, 324 N.C. 63, 376 S.E.2d 425 (1989).
Our initial inquiry, then, is whether there was a disputed factual
issue raised concerning the existence of fraud or unfair or deceptive
practices as to each defendant.

1. DoNALD O. THOMPSON

[1] Plaintiffs’ sole contention is that the trial court erred in grant-
ing defendant-builder Donald Thompson’s motion for summary judg-
ment as to allegations of fraud and unfair or deceptive practices.
We disagree.

Plaintiffs’ complaint sought relief for fraud and unfair or decep-
tive practices. To make out an actionable case of fraud, plaintiffs
must establish that there existed a

(1) [flalse representation or concealment of a material fact,
(2) reasonably calculated to deceive, (3) made with intent to
deceive, {4) which does in fact deceive, (5) resulting in damage
to the injured party.
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Ragsdale v. Kennedy, 286 N.C. 130, 138, 209 S.E.2d 494, 500 (1974).
The undisputed facts reflect that Donald Thompson built the
residence of which plaintiffs complain. Mr. Thompson submitted
two written statements attesting (1} to the specifications of the
concrete slab in the basement and (2) that the wooden forms in
the crawl space could be removed without affecting the structural
integrity of the house. Here, plaintiffs have not produced any
evidence that defendant Donald Thompson made any false represen-
tation as to a material past or existing fact.

Although Donald Thompson did not recall ever having spoken
to her, during discovery Wynelle Thompson, the real estate broker,
testified that Mr. Thompson told her that the house was “struec-
turally in good shape” and that the bulge in the wall “occurred
sometime ago as a result of settling” and was “not going to be
a problem.” While it was reported in the Court of Appeals decision
that the builder himself testified to this effect, this Court is unable
to verify from the record that the builder so testified. Even so,
this testimony alone by Ms. Thompson is not sufficient to make
out a prima facie case of fraud against Mr. Thompson, as no facts
were presented by plaintiffs to show any wrongful conduct on
his part. The trial court properly granted this defendant’s motion
for summary judgment as to the fraud allegation, as plaintiffs failed
to establish that there existed a genuine issue of material fact
with respect to their claim of fraud. Therefore, the result reached
by the Court of Appeals affirming the grant of summary judgment
in favor of the defendant-builder was correct.

Plaintiffs’ second claim for relief is based upon unfair or decep-
tive practices. N.C.G.S. § 75-1.1(a) declares unlawful “unfair or decep-
tive acts or practices in or affecting commerce.” As a general
rule, “[a] practice is unfair when it offends established public policy
as well as when the practice is immoral, unethical, oppressive,
unserupulous, or substantially injurious to consumers.” Joknson
v. Insurance Co., 300 N.C. 247, 263, 266 S.E.2d 610, 621 (1980),
rev'd on other grounds, Myers & Chapman, Inc. v. Thomas G.
Evans, Inc., 323 N.C. 559, 374 S.E.2d 385 (1988). If a party engages
in conduct that results in an inequitable assertion of his power
or position, he has committed an unfair act or practice. Id. at
264, 266 S.E.2d at 622. No facts were presented by plaintiff to
show any immoral, oppressive, unscrupulous, or deceptive conduct
on the part of Donald Thompson. Thus, plaintiffs have failed to
establish that there exists a genuine issue of material fact with
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respect to their claim of unfair or deceptive practices as to Donald
Thompson. The trial court, therefore, properly granted this defend-
ant’s motion for summary judgment with respect to the allegation
of unfair or deceptive practices.

II. DorOTHY E. KEFGEN

[21 As a matter of clarity, this Court notes that plaintiffs initially
brought a cause of action for fraud, unfair or deceptive practices,
and civil conspiracy against both John and Dorothy Kefgen. Due
to John Kefgen's death, his wife initially defended this action.
However, prior to oral arguments before this Court, as a result
of defendant Dorothy Kefgen's death, the coexecutors of her estate
now defend, as a motion for substitution of party was allowed.
The claims for alleged unfair or deceptive practices or civil con-
spiracy against Dorothy Kefgen are not on appeal before this Court.

Plaintiffs bear the burden of proving all elements of a cause
of action for fraud in their forecast of the evidence. The record
indicates that the Kefgens placed their house on the market at
some point prior to 18 April 1986. The record further indicates
that Mrs. Kefgen was present on 20 April 1986 when plaintiffs
returned to the house and made inquiries as to specific defects.
The plaintiffs did produce a forecast of some evidence of misrepresen-
tations by Mrs. Kefgen to them about the “excellent shape” of
the house and that the house did not have termites. From these
statements, plaintiffs allege that Mrs. Kefgen committed fraud.
They, however, have not brought forth any evidence which tends
to show that Mrs. Kefgen knowingly made false representations
with the intent to decetve the plaintiffs.

Though the record was voluminous, the trial court was unable
to find any representations or omissions made by Dorothy Kefgen
that rose to the level of fraud. Therefore, the trial court correctly
concluded that no triable issues of fact existed on plaintiffs’ claim
of fraud and properly granted Dorothy Kefgen's motion for sum-
mary judgment.

III. WYNELLE THOMPSON AND BEVERLY-HANKS

[3] Plaintiffs contend that the trial court erred in granting the
motions for summary judgment as to defendants Wynelle Thompson
and Beverly-Hanks. The Court of Appeals held that the trial court
properly granted defendants’ motions for summary judgment as
to the fraud allegation because “plaintiffs have not produced any
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evidence that defendant, Wynelle Thompson, or any representative
of defendant, Beverly-Hanks, made any false representations as
to a material past or existing fact.” Johnson v. Beverly-Hanks
& Assoc., 97 N.C. App. at 342, 388 S.E.2d at 588. We disagree.

This Court finds that plaintiffs’ forecast of evidence as to
Wynelle Thompson and therefore her employer, Beverly-Hanks,
was sufficient to raise an issue of material fact as to the fraudulent
concealment of facts which misled the plaintiffs into purchasing
the Kefgen house.

A broker who makes fraudulent misrepresentations or who
conceals a material fact when there is a duty to speak to
a prospective purchaser in connection with the sale of the
principal’s property is personally liable to the purchaser not-
withstanding that the broker was acting in the capacity of
agent for the seller.

P. Hetrick & J. McLaughlin, Webster’s Real Estate Law in North
Carolina § 132, at 165 (3d ed. 1988) (footnote omitted) (emphasis
added). A broker has a duty not to conceal from the purchasers
any material facts and to make full and open disclosure of all
such information. Spence v. Spaulding and Perkins, Ltd., 82 N.C.
App. 665, 347 S.E.2d 864 (1986); see also Griffin v. Wheeler-Leonard
& Co., 290 N.C. 185, 225 S.E.2d 557 (1976).

The record reflects that, numerous times, plaintiffs had discussed
with Wynelle Thompson the need to have an independent inspection
of the Kefgen house before closing. The plaintiffs provided evidenc