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THE SUPREME COURT
OF
NORTH CAROLINA

Chief Justice
JAMES G. EXUM, JR.

Associate Justices

LOUIS B. MEYER JOHN WEBB
BURLEY B. MITCHELL, JR. WILLIS P. WHICHARD
HENRY E. FRYE SARAH PARKER'

Retired Chief Justice
SUSIE SHARP

Retired Justices
I. BEVERLY LAKE, SR. HARRY C. MARTIN
J. FRANK HUSKINS I. BEVERLY LAKE, JR.?
DAVID M. BRITT

Clerk
CHRISTIE SPEIR PRICE CAMERON
Librarian
LouisE H. STAFFORD

ADMINISTRATIVE OFFICE OF THE COURTS
Director

James C. DRENNAN®

Assistant Director

DaLLAas A. CAMERON, JR.

APPELLATE DIVISION REPORTER
RaLpH A. WHITE, JR.
ASSISTANT APPELLATE DIVISION REPORTER
H. JaMES HUTCHESON

1. Elected Associate Justice 3 November 1992 and took office 11 January 1993.

2. Retired from Judicial System 10 January 1993.

3. Appointed by Chief Justice Exum effective 15 February 1993 to replace Franklin
E. Freeman, Jr. who resigned 31 January 1993.
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DISTRICT

1

2
3A

3B

4A
4B

10

11

12

13

15A
15B
16A
16B

TRIAL JUDGES OF THE GENERAL

COURT OF JUSTICE

SUPERIOR COURT DIVISION

First Division

JUDGES

THOMAS S. WATTS

J. RICHARD PARKER!
WiLLiaM C. GRIFFIN, JR.
W. RUSSELL DUKE, JRr.
Magrx D. MARTIN?
HERBERT O. PHiLLIPS I
HeNRrY L. STEVENS III
JAaMES R. STRICKLAND
NaPoLEON B. BAREF0OOT, SR.
ERNEST B. FULLWOOD
GARY E. TRAWICK
RICHARD B. ALLSBROOK
Cy A. GRANT

QUENTIN T. SUMNER

G. K, BUTTERFIELD, JR.
FrRANK R. BROWN

JAaMES D. LLEWELLYN
PavuL MicHAEL WRIGHT

Second Division

RoBerT H. HoBGOOD
HenrY W. HiGHT, JR.
ROBERT L. FARMER
HENRY V. BARNETTE, JR.
DoNALD W. STEPHENS
GEORGE R. GREENE
NARLEY L. CASHWELL
WILEY F. BoweN
KNox V. JENKINS

Coy E. BREWER, JR.
E. LYNN JOHNSON
GREGORY A. WEEKS
Jack A. THOMPSON
WwiLLiaM C. GORE, JR.
ANTHONY M. BRANNON
J. MiLtoN READ, JR.
OrLANDO F. HUDSON

ALBERT LEON STANBACK, JR.

J. B. ALLEN, JR.

F. GORDON BATTLE
B. CraiG ELLIS

JOE FREEMAN BRITT
DEXTER BROOKS

vi

ADDRESS

Elizabeth City
Manteo
Williamston
Greenville
Greenville
Beaufort
Kenansville
Jacksonville
Wilmington
Wilmington
Burgaw
Halifax
Windsor
Rocky Mount
Wilson
Tarboro
Kinston
Goldsboro

Louisburg
Henderson
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Dunn
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Durham
Durham
Durham
Durham
Graham
Hillsborough
Laurinburg
Lumberton
Lumberton



DISTRICT

17A

17B
18

19A
19B
19C
20A

20B
21

22

23

24
26A

26B
26

27A

278

29

30A
30B

JUDGES ADDRESS

Third Division

MELZER A. MORGAN, JR. Wentworth
PETER M. McHuGH Wentworth
JAMES M. LoNG Pilot Mountain
W. DouGLAS ALBRIGHT Greensboro
THoMAS W. Ross Greensboro
JoserH R. Joun, Sr2 Greensboro
W. STEVEN ALLEN, SR. Greensboro
HowaRrRD R. GREESON, JR. Greensboro
JamEs C. Davis Concord
RUSSELL G. WALKER, JR. Asheboro
Tuaomas W. Seay, Jr. Salisbury

F. FETzER MILLS Wadesboro
JAMES M. WEBB Southern Pines
WwiLniam H. HeLms Monroe
JupsoN D. DERaMuS, JR. Winston-Salem
WiLLiaM H. FREEMAN Winston-Salem
JAMES A. BEATY, JR. Winston-Salem
WiLLiaM Z. WooD, JR. Winston-Salem
PRESTON CORNELIUS Statesville
LESTER P. MARTIN, JR. Mocksville
JurLius A. ROUSSEAU, JR. North Wilkesboro

Fourth Diviston

CHarLEs C. Lamm, JR. Boone
CLAUDE S. SITTON Morganton
BEVERLY T. BEAL Lenoir
FORREST A. FERRELL Hickory
ROBERT M. BURROUGHS Charlotte
CHASE BOONE SAUNDERS Charlotte
SHIRLEY L. FuLTON Charlotte
ROBERT P. JOHNSTON Charlotte
JuLia V. JONES Charlotte
Marcus L. JOHNSON Charlotte
RoBERT W. KIRBY Gastonia
ROBERT E. GAINES Gastonia
JOHN MULL GARDNER Shelby
RoBERT D. LEWIS Asheville
C. WALTER ALLEN Asheville
Zoro J. GUICE, JR. Rutherfordton
LoT0 GREENLEE CAVINESS Marion
JaMEs U. DoOwNs Franklin
JANET MARLENE HyATT Waynesville

SPECIAL JUDGE
MARVIN K. GRAY Charlotte

vii



DISTRICT JUDGES ADDRESS

EMERGENCY JUDGES

HeEnNrRY A. McCKINNON, JR. Lumberton
JouN R. FRIDAY Lincolnton

D. MarRsH MCLELLAND Burlington
Epwarp K. WASHINGTON High Point

L. BrRADFORD TILLERY Wilmington
Horris M. OWENS, JR. Rutherfordton
DaRrius B. HERRING, JR. Fayetteville
J. HERBERT SMALL Elizabeth City

1. Elected and sworn in 11 December 1992.

2. Appointed and sworn in 31 December 1992 to replace David E. Reid, Jr. who
died 27 December 1992.

3. Resigned and sworn in Court of Appeals 10 January 1993.
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DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

GRAFTON G. BEAMAN (Chief)
JANICE McK. COLE

JamMes W. HARDISON (Chief)
SAMUEL C. GRIMES
MICHAEL A. PAUL

E. BURT AvcocK, JRr. (Chief)
JAMES E. MARTIN
Davip A. LEECH

James E. Racan IIT (Chief)
WiLLIE LEE LUMPKIN III
GEORGE L. WAINWRIGHT, JR.
JERRY F. WADDELL

STEPHEN M. WiLLIaMsoN (Chief)!
WiLLiaAM M. CAMERON, JR.
WAYNE G. KIMBLE, JR.

LEONARD W. THAGARD

PauL A. HARDISON

RUSSELL J. LANIER, JrZ

JACQUELINE MORRIS-GOODSON (Chief)
EvLtoN G. TUCKER

JouN W. SwmITH

W. ALLEN CoOBB, JR.

J. H. CorpPENING II

SHELLEY S. Hout

HaroLD PauL McCov, Jr. (Chief)?
DwicHT L. CRANFORD?

ALFRED W. KwasIkpul (Chief)
THoMAS R. J. NEWBERN

GEORGE M. BRITT (Chief)
ALBERT S. THOMAS, JR.
SARAH F. PATTERSON

JOSEPH JOHN HARPER, JR.
M. ALEXANDER BIGGS, JR.
Joun L. WHITLEY?

JouN PaTrICK EXuM (Chief)
ARNOLD O. JONES

KENNETH R. ELLIS

RopnNeEY R. GOODMAN

JOosEPH E. SETZER, JR.
CLAUDE W. ALLEN, JR. (Chief)
CHARLES W. WILKINSON, JR.
J. LARRY SENTER

HERBERT WELDON LLOYD, JR.
PATTIE S. HARRISON

ix

ADDRESS

Elizabeth City
Hertford

Williamston
Washington
Washington
Greenville
Greenville
Greenville

New Bern
Morehead City
Morehead City
New Bern

Kenansville
Jacksonville
Jacksonville
Clinton
Jacksonville
Greenville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Scotland Neck
Roanoke Rapids

Seaboard
Aulander

Tarboro
Wilson

Rocky Mount
Tarboro
Rocky Mount
Wilson
Kinston
Goldsboro
Goldsboro
Kinston
Goldsboro
Oxford
Oxford
Franklinton
Henderson
Roxboro



DISTRICT

10

11

12

13

14

15A

15B

16A

16B

17A

JUDGES

STaFFoRD G. BuLLock (Chief)
RusseLL G. SHERRILL III
Louis W. PAYNE, JR.
WiLLiaM A. CREECH
JoyCceE A. HAMILTON
FrRED M. MORELOCK
JERRY W. LEONARD
DoNaLD W. OVERBY
JaMES R. FuLLwoOOD
ANNE B. SALISBURY
WiLLiaM C. LAWTON

WiLLIAM A. CHRISTIAN (Chief)
Epwarp H. McCormICK
SAMUEL S. STEPHENSON
TysoN Y. DoBsoN, JR.
ALBERT A. CORBETT, JR.
FRANKLIN F. LANIER®

SoL G. CHERRY (Chief)

A. ELIZABETH KEEVER

PATRICIA ANN TIMMONS-GOODSON
JoHuN S. HaIgr, JR.

JAMEs F. AMMONS, JR.

ANDREW R. DEMPSTER

D. Jack Hooks, JRr. (Chief)
JERRY A. JOLLY

DaviD G. WALL

NAPOLEON B. BAREF0OT, JR.
KenNETH C. Titus (Chief)
DaviD Q. LABARRE
RicHARD G. CHANEY
CAROLYN D. JOHNSON
WIiILLIAM Y. MANSON

JAMES KENT WASHBURN (Chief)
SPENCER B. ENNIs

ERNEST J. HARVIEL
PaTrICIA S. LOVE (Chief)
STANLEY PEELE

Lowry M. BETTS

WARREN L. PATE (Chief)
WiLLiaM C. MclLwain
CHARLES G. McLEAN {Chief)
HERBERT LEE RICHARDSON
GARY M. LOCKLEAR

RoBERT F. FLoYD, JR.

J. STANLEY CARMICAL
RoBERT R. BLACKWELL (Chief)
PuiLir W. ALLEN

JANEICE B. WILLIAMS

ADDRESS

Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh

Sanford
Lillington
Angier
Smithfield
Smithfield
Buies Creek

Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville

Whiteville
Tabor City
Elizabethtown
Bolivia
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Hillsborough
Hillsborough
Pittsboro
Raeford
Wagram
Lumberton
Lumberton
Lumberton
Fairmont
Lumberton
Wentworth
Wentworth
Wentworth



DISTRICT

17B

18

19A

19B

18C

20

21

22

23

24

25

JUDGES

JERRY CaSH MARTIN (Chief)
CLARENCE W. CARTER

OTis M. OLIVER

J. BRUCE MorTON (Chief)
WiLLiaMm L. Daisy

SHERRY FOWLER ALLOWAY
LAWRENCE C. MCSWAIN
WIiLLIAM A. VADEN

THoMAS G. FOSTER, JR.
JosepH E. TURNER

DoNALD L. BoONE
BENJAMIN D. HAINES
CHARLES L. WHITE’

ApaM C. GRANT, JR. (Chief)
CLARENCE E. HORTON, JR.
WILLIAM M. NEeLY (Chief)
RicHARD M. TOOMES

VANCE B. LoNG

MICHAEL A. SABISTON
FRANK M. MoNTGOMERY (Chief)
ANNA M. WAGONER
DoNaLDp R. HUFFMAN (Chief)
KENNETH W. HONEYCUTT
RoNALD W. BURRIS
MiICHAEL EARLE BEALE
TAaNYA T. WALLACE

SusanN C. TAYLOR

James A. HARgriLL, Jr. (Chief)
ROBERT KASON KEIGER
RoLAND HARRIS HAYES
WiLLiaM B. REINGOLD
LorerTA C. BIGGS
MARGARET L. SHARPE
CHESTER C. Davis

ROBERT W. JoHNsON (Chief)
SAMUEL ALLEN CATHEY
GEORGE FULLER

KiMBERLY S. TAYLOR
JAMES M. HONEYCUTT
JEssiE A. CONLEY

SAMUEL L. OsBORNE (Chief)
EnGArR B. GREGORY
MicHAEL E. HELMS

RoBERT H. Lacey (Chief)
ALEXANDER LYERLY
CLAUDE D. SMITH, JR.

L. OLIVER NOBLE, JR. (Chief)
TiMoTHY S. KINCAID
RonaLD E. BoGLE
JONATHAN L. JONES

xi

ADDRESS

Dobson
Dobson
Dobson
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greenshoro
Greensboro
Greensboro
Concord
Kannapolis
Asheboro
Asheboro
Asheboro

Troy

Salisbury
Salisbury
Wadesboro
Monroe
Albemarle
Pinehurst
Rockingham
Albemarle
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Kernersville
Winston-Salem
Winston-Salem
Statesville
Statesville
Lexington
Taylorsville
Lexington
Statesville
Wilkesboro
Wilkeshoro
Wilkesboro
Newland
Banner Elk
Boone

Hickory
Newton
Hickory
Valdese



DISTRICT JUDGES ADDRESS

NaNcY L. EINSTEIN Lenoir
RoBERT E. HODGES Morganton
RoBERT M. BRADY Lenoir

26 JAMES E. LANNING (Chief) Charlotte
WILLIAM G. JONES Charlotte
DAPHENE L. CANTRELL Charlotte
REsa L. HARRIS Charlotte
MARILYN R. BISSELL Charlotte
RicHarRD D. BONER Charlotte
H. BRENT MCKNIGHT Charlotte
H. WiLLiaM CONSTANGY Charlotte
JANE V. HARPER Charlotte
Fritz Y. MERCER, JR. Charlotte
PuiLLip F. Howgrron, JrSE Charlotte
YvonNE M. Evans® Charlotte
Davip S. Cayrr!® Charlotte

27A TiMoTHY L. PATTI (Chief)!! Gastonia
HARLEY B. GASTON, JR. Gastonia
CATHERINE C. STEVENS Gastonia
Joyce A. Brown? Gastonia
MELISSA A. MAGEE!® Gastonia

27B GEORGE HAMRICK (Chief) Shelby
JaMES THoMAS BoweN III Lincolnton
J. KEaTON FONVIELLE Shelby
JAaMES W. MORGAN Shelby

28 EaRrL JusTiCE FowLER, JR. (Chief) Asheville
PETER L. Robpa Asheville
Gary 8. CasH Asheville
SHIRLEY H. BROWN Asheville
REBECCA B. KNIGHT Asheville

29 RoBERT S. CILLEY (Chief)! Rutherfordton
STEVEN F. FRANKS Rutherfordton
DEBORAH M. BURGIN!® Rutherfordton
Mark E. PoweLL!® Hendersonville

30 JOHN J. SNow (Chief) Murphy
DannNy E. Davis Waynesville
STEVEN J. BRYANT Bryson City

1. Appointed as Chief Judge and sworn in 7 December 1992 to replace Kenneth
W. Turner who retired 6 December 1992.

2. Elected and sworn in 7 December 1992.

3. Appointed as Chief Judge and sworn in 1 December 1992 to replace Nicholas
Long who retired 30 November 1992

4. Elected and sworn in 7 December 1992.

5. Elected and sworn in 7 December 1992 to replace Allen W. Harrell who retired
30 November 1992.

6. Elected and sworn in 7 December 1992.

xii



10.
11.

12.
13.
14.

15.
16.

. Elected and sworn in 7 December 1992 to replace Edmund Lowe who retired

30 November 1992.

. Appointed and sworn in 1 September 1992 to replace L. Stanley Brown who

retired 1 July 1992.

. Elected and sworn in 7 December 1992 to replace William H. Scarborough

who retired 30 November 1992,
Elected and sworn in 7 December 1992.

Appointed and sworn in as Chief Judge 7 December 1992 to replace Daniel
J. Walton who resigned 6 December 1992.

Elected and sworn in 7 December 1992,
Elected and sworn in 7 December 1992.

Appointed and sworn in as Chief Judge 7 December 1992 to replace Thomas
A. Hix who resigned 6 December 1992.

Elected and sworn in 7 December 1992.
Elected and sworn in 7 December 1992.

xiii



ATTORNEY GENERAL OF NORTH CAROLINA

Attorney General
MICHAEL F. EASLEY

Chief of Staff Chief Legal Counsel
F. MICHAEL DaAvis JoHN R. MCARTHUR

Deputy Attorney General for Training and Standards
PuiLLip J. LYONS

Deputy Attorney General for Policy and Planning
JANE P. GRAY

Chief Deputy Attorney General
ANDREW A. VANORE, JR.

Senior Deputy Attorneys General

WIiILLIAM M. FARRELL, JR. EUGENE A. SMITH REGINALD L. WATKINS
ANN REED DunN EpwiN M. SpEAS, JR.
Special Deputy Attorneys General
HAROLD F. ASKINS NORMA S. HARRELL LARrRs F. NANCE
Isaac T. Avery III WILLIAM P. HART DANIEL C. QAKLEY
DaviD R. BLACKWELL RaLF F. HASKELL DAvID M. PARKER
ROBERT J. BLUM CHARLES M, HENSEY RoBIN P. PENDERGRAFT
GEORGE W. BOYLAN ALAN S. HIRSCH JAMES B. RICHMOND
CHRISTOPHER P. BREWER I. B. HUDSON, JR. HENRY T. ROSSER
STEVEN F. BRYANT J. ALLEN JERNIGAN JACOB L. SAFRON
ErLisHA H. BUNTING, JR. TERRY R. KANE Jo ANNE SANFORD
JoaN H. BYERS RICHARD N. LEAGUE TIARE B. SMILEY
KATHRYN J. COOPER DANIEL F. MCLAWHORN JAMES PEELER SMITH
JOHN R. CORNE BARRY S. McNEILL W. DALE TALBERT
T. BuilE COSTEN GAaYL M. MANTHEI PHiLip A. TELFER
FraNCIS W. CRAWLEY MiICHELLE B. MCPHERSON ROBERT G. WEBB
JAMES P. ERwIN, JR. Tromas R. MILLER JAMES A. WELLONS
WiLLiaM N. FARRELL, JR. THoMAs F. MOFFITT THOMAS J. ZIXO
JaMEs C. GULICK CHARLES J. MURRAY THOMAS D. ZWEIGART
Assistant Attorneys General

CHRISTOPHER E. ALLEN JiLL B. HICKEY JaNE L. OLIVER
JouN J. ALDRIDGE III CHARLES H. H0BGOOD HowaARD ALAN PELL
ARCHIE W. ANDERS Davip F. HOKE ALEXANDER M. PETERS
MARILYN A. BAIR LAVEE H. JACKSON DIANE M. POMPER
REBECCA B. BARBEE DoucLAs A. JOHNSTON NEWTON G. PRITCHETT, JR.
VALERIE L. BATEMAN Evia L. JORDAN ANITA QUIGLESS
BryAaN E. BEATTY LoRrINZO L. JOYNER GRAYSON L. REEVES, JR.
WiLLiaAM H. BORDEN GRrRAYSON G. KELLEY JurLia F. RENFROW
WiILLIAM F. BRILEY DavipD N. KIRKMAN Nancy E. Scort
RuBy W. BULLARD DoNaLD W. LATON ELLEN B. SCOUTEN
JupitH R. BULLOCK M. JiLL LEDFORD BARBARA A. SHAW
MaBeL Y. BULLOCK PHILIP A. LEHMAN BELINDA A. SMITH
MARJORIE S. CANADAY FLoyp M. LEWIS RoBiN W. SMITH
ELAINE A. DAWKINS KaAREN E. LoNG T. BYRON SMITH
CLARENCE J. DELFoORGE III J. BRUCE MCKINNEY RicHARD G. SOWERBY, JR.
JoSEPH P. DUGDALE JOHN F. MADDREY VALERIE B. SPALDING
BERTHA L. FIELDS JAMES E. MAGNER, JR. D. DaviD STEINBOCK, JR.
WiLLiaM W, FINLATOR, JR. ANGELINA M. MALETTO ELIZABETH STRICKLAND
JANE T. FRIEDENSEN THoMAS L. MALLONEE, JR. Kip D. STURGIS
VIRGINIA L. FULLER SARAH Y. MEACHAM SUEANNA P. SUMPTER
JANE R. GARVEY THoMAS G. MEACHAM, JR. SyLvia H. THIBAUT
R. DAWN GIBBS RoBIN N. MICHAEL JANE R. THOMPSON
Roy A. GILES, JR. D. SIGGSBEE MILLER MEeLissa L. TRIPPE
MicHAEL D. GORDON DiaNeE G. MILLER VICTORIA L. VOIGHT
L. DARLENE GRAHAM DavipD R. MINGES JoHN C. WALDRUP
DEBrA C. GRAVES PaTsy S. MORGAN CHARLES C. WALKER, JR.
JEFFREY P. GRAY LiNDA A. MORRIS JoHN H. WATTERS
RICHARD L. GRIFFIN MARILYN R. MUDGE KATHLEEN M. WAYLETT
P. BLy HALL G. PATRICK MURPHY TERESA L. WHITE
EMMETT B. HAYWOOD DENNIS P. MYERS TroMAs B. Woop

xiv



DISTRICT
1
2
3A
3B

6A
6B

10
11
12
13
14
15A
15B
16A
16B
17A
17B
18
19A
19B
20
21
22
23
24
25
26
27A
27B
28
29
30

DISTRICT ATTORNEYS

DISTRICT ATTORNEY
H. P. WiLLiAMS, JR.
MITCHELL D. NORTON
THoMas D. HaiGwooD

W. Davib McFADYEN, JrR.
WiLLIAM H. ANDREWS
JERRY LEE SPIVEY

W. RoBERT CAuDLE II
Davip H. BEARD, Jr.
HowArD S. BONEY, JR.
DoNaLD M. JACOBs
DaviD R. WATERS

C. CoLoN WILLOUGHBY, JR.

THoMas H. Lock
EDWARD W. GRANNIS, JR.
REX GORE

RoNALD L. STEPHENS
STEVE A. BaLoc

CarL R. Fox

JEAN E. POWELL

J. RICHARD TOWNSEND
BELINDA J. FOSTER
JaMEs L. DELLINGER, JR.
Horace M. KiMEL, JR.
WiLLiaM D. KENERLY
GARLAND N. YATES
CARROLL R. LOWDER
THOMAS J. KEITH

H. W. ZIMMERMAN, JR.
MICHAEL A. ASHBURN
JaMEs T. RUSHER
RoBERT E. THOMAS
PeETER S. GiLcHRrisT III
MicHAEL K. LANDS
WiLLiaM CARLOS YOUNG
RoNALD L. MOORE
ALaN C. LEONARD
CHARLEs W. Hipps

Xv

ADDRESS
Elizabeth City
Washington
Greenville
New Bern -
Jacksonville
Wilmington
Halifax
Murfreesboro
Tarboro
Goldsboro
Oxford
Raleigh
Smithfield
Fayetteville
Bolivia
Durham
Graham
Pittsboro
Raeford
Lumberton
Wentworth
Dobson
Greensboro
Concord
Asheboro
Monroe
Winston-Salem
Lexington
Wilkesboro
Boone
Newton
Charlotte
Gastonia
Shelby
Asheville
Rutherfordton
Waynesville



DISTRICT

3A

3B
12
14
15B
16A
16B
18
26
27
28

PUBLIC DEFENDERS

PUBLIC DEFENDER

ROBERT L. SHOFFNER, JR.
HeNrRy C. BOSHAMER
Mary ANN TALLY
RoBerT BrOWN, JR.
JamMEs E. WILLIAMS, JR.
J. GraHAM KING

ANGus B. THOMPSON
WALLACE C. HARRELSON
IsaBEL S. Day

JEsse B. CaLpweLL III

J. ROBERT HUFSTADER

xvi

ADDRESS

Greenville
Beaufort
Fayetteville
Durham
Carrboro
Laurinburg
Lumberton
Greensboro
Charlotte
Gastonia
Asheville
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CASES
ARGUED AND DETERMINED IN THE

SUPREME COURT

OF

NORTH CAROLINA
AT

RALEIGH

ROWAN COUNTY BOARD OF EDUCATION v. UNITED STATES GYPSUM CO.

No. 339A91
(Filed 17 July 1992)

1. Limitation of Actions § 2 (NCI3d)— asbestos in schools —action
for fraud —statutes of limitation and repose —applicability to
State

The trial court correctly denied defendant USG’s motion
for summary judgment based on various statutes of limitation
and repose in an action in which plaintiff school board alleged
fraud and misrepresentation by defendant in the sale of prod-
ucts containing asbestos for use in schools. The doctrine of
nullum tempus survives in North Carolina and applies to ex-
empt the State and its political subdivisions from the running
of time limitations unless the pertinent statute expressly in-
cludes the State. Moreover, the political entity in question
must be pursuing a governmental function; if the function is
proprietary, time limitations run against the State and its
subdivisions unless the statute at issue expressly excludes
the State. Plaintiff was acting in a governmental capacity when
it brought suit to recover lost tax money expended in the
construction of public schools, an activity incidental to and
part of the State’s constitutional duty to provide public educa-

1
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ROWAN COUNTY BD. OF EDUCATION v. U.S. GYPSUM CO.
(332 N.C. 1 (1992)]

tion, and to abate a potential health hazard to students, teachers,
staff, administrators, parents, and others using school buildings.

Am Jur 2d, Fraud and Deceit § 407.

. Fraud, Deceit and Misrepresentation § 18 (NCI4th)—
asbestos —fraud and misrepresentation in promotional litera-
ture —reliance

The trial court correctly denied defendant's motions for
directed verdict and judgment notwithstanding the verdict
as to plaintiff's fraud and misrepresentation claims where plain-
tiff clearly presented evidence in support of the existence of
a false representation or the concealment of a material fact,
defendant contended that plaintiff failed to identify a specific
misrepresentation upon which it relied, and a jury could
reasonably find that the agent of plaintiff responsible for order-
ing the material containing asbestos relied on defendant’s pro-
motional literature and the representations in it.

Am Jur 2d, Fraud and Deceit § 482.

. Appeal and Error § 451 (NCI4th) — appeal from Court of Ap-
peals to Supreme Court—preservation of issue

An argument was not properly before the Supreme Court
and was not considered where it was not presented in either
the brief to the Court of Appeals or the petition for discre-
tionary review.

Am Jur 2d, Fraud and Deceit § 487.

. Damages § 85 (NCI4th)— asbestos—action for fraud and
misrepresentation — punitive damages

There was no error in a punitive damages award in an
action for fraud and misrepresentation in supplying building
materials containing asbestos to plaintiff school system where
there was a question as to the legal sufficiency of the evidence
of fraud as to two of the three schools involved and the jury
made one combined award for punitive damages. The wording
of the verdict was agreed upon by the parties and was suffi-
cient to support the award of punitive damages regardless
of whether the evidence was sufficient to support a finding
of fraud as to two of the schools. Defendant will not be heard
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to complain on appeal where it did not object to the verdict
form and, indeed, consented to it.

Am Jur 2d, Fraud and Deceit § 347.

Justice WEBB dissenting.

ON appeal by defendant pursuant to N.C.G.S. § 7TA-30(2) from
a decision of a divided panel of the Court of Appeals, 103 N.C.
App. 288, 407 S.E.2d 869 (1991), affirming a judgment entered by
Washington, J., at the 3 January 1990 Special Session of Superior
Court, ROwWAN County, as well as an order of Washington, J.,
entered 14 February 1990, denying defendant’s motions for judg-
ment notwithstanding the verdict or, in the alternative, for a new
trial. Defendant’s petition for discretionary review as to additional
issues was allowed by the Supreme Court 2 October 1991. Heard
in the Supreme Court 14 April 1992.

Woodson, Linn, Sayers, Lawther, Short & Wagoner, by Donald
D. Sayers; Ness, Motley, Loadholt, Richardson & Poole, by Edward
J. Westbrook; and J. Wilson Parker for plaintiff appellee.

Kennedy, Covington, Lobdell & Hickman, by William C.
Livingston; and Morgan, Lewis & Bockius, by James D. Pagliaro
and Rebecca J. Slaughter, for defendant appellant.

Haywood, Denny, Miller, Johnson, Sessoms & Patrick, by
Michael W. Patrick, for Forsyth Memorial Hospital, Inc. and Carolina
Medicorp, Inc., amici curiae.

WHICHARD, Justice.

On 30 July 1985, the Rowan County Board of Education
(“Rowan”) brought suit against United States Gypsum Company
{“USG”) to recover costs associated with the removal of asbestos-
containing ceiling plasters from certain of its schools. After a three-
week jury trial in 1990, a jury awarded Rowan $812,984.21 in
compensatory damages and $1,000,000.00 in punitive damages. The
trial court entered judgment in those amounts and denied USG’s
motions for judgment notwithstanding the verdict and for a new trial.

On appeal to this Court, USG raises three issues:

1) Whether the Court of Appeals erred in refusing to reverse
its prior ruling that USG was not entitled to summary judg-
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ment based on the defenses of the statutes of limitation and
repose?

2) Whether the Court of Appeals erred in affirming the trial
court’s order denying USG’s motions for directed verdict and
judgment notwithstanding the verdict as to Rowan’s fraud and
misrepresentation claims?

3) Whether the Court of Appeals erred in affirming the trial
court’s decision not to instruct the jury on the issue of the
“state of the art”?

As to the first issue, we hold that the common law doctrine of
nullum tempus occurrit regi protected Rowan from the running
of any potentially applicable statutes of limitation or repose. As
to the second issue, which contains three sub-issues, we hold that
the trial court did not err in denying the motions for directed
verdict and judgment notwithstanding the verdict. Finally, we con-
clude that discretionary review was improvidently allowed as to
the issue regarding the “state of the art” jury instruction.

This controversy has its roots in 1980 communications and
publications from the federal Environmental Protection Agency
and the North Carolina Department of Public Instruction that
alerted Rowan to possible dangers posed by the presence of in-place
construction materials containing asbestos. Rowan alleged that be-
tween 1950 and 1961 it bought and installed two brands of asbestos-
containing ceiling plasters from USG, marketed under the names
of Audicote and Sabinite. According to Rowan, Audicote was placed
in the ceilings of South and East Rowan High Schools, while Sabinite
was installed in Cleveland and Granite Quarry Elementary Schools
and Corriher-Lipe High School. After consulting experts in govern-
ment and the private sector, Rowan decided to remove the asbestos-
containing materials. Prior to beginning the removal process in
1983, Rowan offered USG the opportunity to perform air samples;
USG declined.

On 30 July 1985, Rowan filed a suit against USG sounding
in negligence, fraud and misrepresentation, and breach of implied
warranty. On 18 June 1986, USG moved for summary judgment
on grounds that Rowan's claims were barred by the applicable
statutes of limitation and repose. On 10 October 1986, the trial
court granted the motion. The Court of Appeals reversed, holding
that statutes of limitation and repose do not run against a political
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subdivision of the State when it is pursuing a governmental pur-
pose. The Court of Appeals further held that Rowan’s “action to
recover lost tax dollars expended in the preservation and
maintenance of school property and necessitated by a potential
health hazard to our school personnel and children” was a govern-
mental funetion in pursuit of a sovereign purpose. Rowan County
Bd. of Education v. U.S. Gypsum Co., 87 N.C. App. 106, 115, 359
S.E.2d 814, 819 (1987) (“Rowan I’). On 7 December 1987, this Court
denied USG’s petition for discretionary review of the Court of
Appeals decision. Rowan County Bd. of Education v. U.S. Gypsum
Co., 321 N.C. 298, 362 S.E.2d 782 (1987).

On remand, the case was tried before Washington, J., from
3 January to 26 January 1990. The trial court directed verdicts
for- USG on all claims as to Cleveland Elementary School and
Corriher-Lipe High School. The trial court also directed verdicts
for USG on the claim of breach of implied warranty as to all schools.
On the remaining claims, the trial court denied USG’s motions
for directed verdict. The jury returned a verdict for Rowan on
the claims of fraud and negligence as to the Granite Quarry Elemen-
tary School and East and South Rowan High Schools projects,
and it awarded compensatory and punitive damages. The trial court
entered judgment on the verdict and denied USG’s motions for
judgment notwithstanding the verdict and a new trial.

USG appealed to the Court of Appeals, where a divided panel
affirmed, with Greene, J., concurring in part and dissenting in
part. Rowan County Bd. of Education v. U.S. Gypsum Co., 103
N.C. App. 288, 407 S.E.2d 860 (1991) (“Rowan II"). USG appealed
as of right on the issue raised by Judge Greene’s dissent, and
this Court granted USG’s petition for discretionary review as to
additional issues. Rowan County Bd. of Education v. U.S. Gypsum
Co., 330 N.C. 121, 409 S.E.2d 601 (1991).

[1] The first issue, which is before us on discretionary review,
is whether USG was entitled to summary judgment because Rowan’s
suit was time-barred pursuant to the following statutes of limitation
and repose: N.C.G.S. §§ 1-15(b), -50(5), -50(6), -52(5). Until its repeal
in 1979, N.C.G.S. § 1-15(b), a professional malpractice statute of
repose, provided for a ten-year repose period. N.C.G.S. § -1-15(b)
(Supp. 1971) (repealed by 1979 Session Laws, c. 654, 5.3). N.C.G.S.
§ 1-50(5), a real property improvement statute of repose, and N.C.G.S.
§ 1-50(6), a products liability statute of repose, both establish a
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six-year repose period. N.C.G.S. §§ 1-50(5), -50(6) (Supp. 1991). N.C.G.S.
§ 1-62(5) prescribes a three-year limitation period. N.C.G.S. § 1-52(5)
(Supp. 1991).

Rowan alleged that USG's asbestos-containing products were
installed in Rowan County schools from 1950 to 1961. Clearly, if
USG is correct that the statutes of limitation and repose apply
to Rowan, Rowan'’s suit, which was brought twenty-four years after
the last installation, was time-barred. Rowan contends, and the
Court of Appeals held in Rowan I, that as a political subdivision
of the State which was performing a governmental function, Rowan
escaped the running of the statutes of limitation and repose under
the common law doctrine of nullum tempus occurrit rege. The doc-
trine, which is translated as “time does not run against the king,”
developed at common law under the reasoning that the king, who
was preoccupied with weighty affairs, “should [not] suffer by
negligence of his officers” in failing to pursue legal claims. Armstrong
v. Dalton, 15 N.C. (4 Dev.) 568, 569 (1834). While nullum tempus
“appears to be a vestigial survival of the prerogative of the Crown,”
the source of its continuing vitality “‘is to be found in the great
public policy of preserving the public rights, revenues, and property
from injury and loss, by the negligence of public officers.” " Guaran-
ty Trust Co. v. United States, 304 U.S. 126, 132, 82 L. Ed. 1224,
1227-28 (1938) (quoting Story, J., in United States v. Hoar, Fed.
Cas. No. 15,393, p. 330); accord Mt. Lebanon Sch. Dist. v. W.R.
Grace and Co., --- A.2d ---, ---, 1992 WL 84074, at *3 (Pa. Super.
Apr. 29, 1992).

USG presents a multi-tiered argument against application of
the doctrine of nullum tempus in this case. First, it contends that
our legislature abrogated nullum tempus in 1868 when it passed
the statute now codified as N.C.G.S. § 1-30. That statute, which
retains its original language unchanged, provides that “[t]he limita-
tions prescribed by law apply to civil actions brought in the name
of the State, or for its benefit, in the same manner as to actions
by or for the benefit of private parties.” N.C.G.S. § 1-30 (1983).
As evidence that N.C.G.S. § 1-30 abrogated the common law doc-
trine of nullum tempus, USG cites several cases spanning a forty-
year period from 1885 to 1924: Manning v. R.R., 188 N.C. 648,
655, 125 S.E. 555, 565 (1924); Tillery v. Lumber Co., 172 N.C. 296,
29798, 90 S.E. 196, 197 (1916); Threadgill v. Wadesboro, 170 N.C.
641, 643, 87 S.E. 521, 522 (1916); Hospital v. Fountain, 129 N.C.
90, 92-93, 39 S.E. 734, 735 (1901); Furman v. Timberlake, 93
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N.C. 66, 67 (1885). According to USG, the legislature's abrogation
of nullum tempus means that the State and its political subdivisions
are subject to the running of time limitations, unless the pertinent
statute expressly excludes the State. Manning, 188 N.C. at 665,
125 S.E. at 565; Threadgill, 170 N.C. at 643, 87 S.E. at 522,

In response, Rowan contends that N.C.G.S. § 1-30 did not work
a complete abrogation of nullum tempus, that the doctrine survives
in North Carolina, and that under the doctrine no time limitation
applies against the State or its political subdivisions unless the
pertinent statute expressly includes the State. See the following:
State v. West, 293 N.C. 18, 25, 235 S.E.2d 150, 154 (1977); Pipeline
Co. v. Clayton, Comr. of Revenue, 275 N.C. 215, 229, 166 S.E.2d
671, 680-81 (1969); Miller v. McConnell, 226 N.C. 28, 34, 36 S.E.2d
722, 726 (1946); Raleigh v. Bank, 223 N.C. 286, 293, 26 S.E.2d 573,
577 (1943); Charlotte v. Kavanaugh, 221 N.C. 259, 266, 20 S.E.2d
97, 101 (1942); Asheboro v. Morris and Morris v. Asheboro, 212
N.C. 331, 333, 193 S.E. 424, 425-26 (1937); Wilkes County v. Forester,
204 N.C. 163, 168, 167 S.E. 691, 693 (1933); Shale Products Co.
v. Cement Co., 200 N.C. 226, 230, 156 S.E. 777, 779 (1930); New
Hanover County v. Whiteman, 190 N.C. 332, 334, 129 S.E. 808,
809 (1925); Wilmington v. Cronley, 122 N.C. 383, 387-88, 30 S.E.
9, 10 (1898).

As can be seen, we have two contrary lines of cases. Under
the first, “the State is to be considered the same as a private
citizen when applying a time limitation, unless the pertinent statute
contains an express statement excluding the State from its stric-
tures.” Rowan I, 87 N.C. App. at 109, 359 S.E.2d at 816. Under
the second, all of which (except Cronley) are later cases, nullum
tempus survives, and the State is not subject to the running of
time limitations except in those cases where the pertinent statute
expressly includes the State. USG characterizes the second line
as a narrow exception developed by the Court for tax cases. See
Guilford County v. Hampton, 224 N.C. 817, 819, 32 S.E.2d 606,
608 (1945) (recognizes the existence of two lines of cases and states
that “[t]he trend is, at least, to limit [the doctrine's] application
to matters of taxation”). While most of the cases in the second
line involve matters of taxation, they do not represent a mere
exception to abrogation of nullum tempus; the doctrine was applied
in those cases because the power to tax is “an attribute of sovereign-
ty.” Whiteman, 190 N.C. at 334, 129 S.E. at 809; accord Raleigh
v. Bank, 223 N.C. at 293, 26 S.E.2d at 577; Kavanaugh, 221 N.C.
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at 266, 20 S.E.2d at 101. The latest case applying the doctrine
shows that the second line of cases does not represent a mere
narrow exception to abrogation of nullum tempus, but rather reveals
the continuing vitality of the doctrine in this jurisdiction. There,
this Court applied the doctrine in a suit brought by the State
to recover possession of historical documents. West, 293 N.C. 18,
236 S.E.2d 150.

Our review of the case law persuades us that the second line
of cases overrules, sub silentio, the earlier line. In fact, we cannot
speak of two monolithic lines of cases, one earlier, the other later,
because the second case that addressed the issue, Cronley (1898),
clearly stated, “[ijt needs no citation of authority to show that
statutes of limitation never apply to the sovereign unless expressly
named therein.” Cronley, 122 N.C. at 387, 30 S.E. at 10. Further,
not only is the first line of cases not uninterrupted, but it rests
at least in part on a misreading of Cronley. In Threadgill, the
Court incorrectly cited Cronley for the following proposition: that
nullum tempus no longer applies in North Carolina “unless the
statute applicable to or controlling the subject provided otherwise.”
Threadgill, 170 N.C. at 643, 87 S.E. at 522. As is clear from the
above quotation from Cronley, Cronley stands for the opposite
proposition. Unfortunately, the misreading was not caught and was
passed on in the next two cases in the anti-nullum tempus line.
Manning, 188 N.C. at 665, 125 S.E. at 565; Tillery, 172 N.C. at
297-98, 90 S.E. at 197.

We now clarify the status of this doctrine in this jurisdiction:
nullum tempus survives in North Carolina and applies to exempt
the State and its political subdivisions from the running of time
limitations unless the pertinent statute expressly includes the
State.! The General Assembly has acquiesced in this interpreta-
tion of N.C.G.S. § 1-30. In the latest case addressing nullum tempus
prior to the litigation at hand, this Court in effect invited the
legislature to correct the Court’s understanding of N.C.G.S. § 1-30
if the legislature intended that statute to remove the State’s protec-
tion from the running of time limitations. West, 293 N.C. at 25,
235 S.E.2d at 154 (“[W]hether there ought to be a statute of limita-
tions applicable to suits by the State is a matter for the Legislature,
not the courts.”). In the fifteen years since that invitation, the

1. A second qualification, explained infra, is that the political entity in question
must be pursuing a governmental function.
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General Assembly has not acted upon it. Indeed, in almost a century
since Cronley, and in the sixty-seven years since the emergence
of a solid, uninterrupted line of cases starting with Whiteman,
the legislature has not taken issue with the Court’s interpretation
of N.C.G.S. § 1-30. The legislature’s inactivity in the face of the
Court’s repeated pronouncements that nullum tempus continues
to apply in North Carolina can only be interpreted as acquiescence
by, and implicit approval from, that body. See Hewett v. Garnett,
274 N.C. 356, 361, 163 S.E.2d 372, 375-76 (1968) (where the General
Assembly had convened in seventeen regular and a number of
special sessions and had failed to make any change in a statute,
the Court assumed that “the law-making body [was] satisfied with
the interpretation this Court ha[d] placed upon [it]"); Raleigh v.
Bank, 223 N.C. at 292, 26 S.E.2d at 576 (noting that the General
Assembly had made no change to the statute of limitation at issue
during the legislative session intervening between Kavanaugh and
Raleigh v. Bank, the Court stated that “[o]bviously the law on
this point was regarded as settled”).

Nullum tempus does not, however, apply in every case in
which the State is a party. If the function at issue is governmental,
time limitations do not run against the State or its subdivisions
unless the statute at issue expressly includes the State. If the
function is proprietary, time limitations do run against the State
and its subdivisions unless the statute at issue expressly excludes
the State. See Rowan I, 87 N.C. App. at 113, 3569 S.E.2d at 818.
This approach is consistent with the language of N.C.G.S. § 1-30,
which provides that limitations apply to the State “in the same
manner as to actions by or for the benefit of private parties.”
When the State or one of its political arms acts in a governmental
fashion, it does not act in the same manner as a private party.

As its second-tier argument, USG contends that the Court
of Appeals inappropriately imported the governmental/proprietary
concept from the unrelated area of sovereign immunity and that
this concept previously had not been applied in the context of
nullum tempus. We conclude that the Court of Appeals followed
precedent in applying the governmental/proprietary test. As early
as 1945, this Court employed the same distinction to determine
when the State benefits from the protection of nullum tempus.
Kavanaugh, 221 N.C. at 265-66, 20 S.E.2d at 101 (statutes of limita-
tion apply “in an action brought in the name of the State or for
its benefit . . ., when the action is not brought in the capacity
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of its sovereignty”); see also West, 293 N.C. at 27, 235 S.E.2d
at 155; Hampton, 224 N.C. at 820, 32 S.E.2d at 608; Raleigh v.
Bank, 223 N.C. at 293, 26 S.E.2d at 577. In fact, several of the
cases USG cites in support of its position that nullum tempus
has been abrogated can be explained by the governmental/pro-
prietary dichotomy. Both Fountain and Hampton involved suits
by state entities to recover the costs of maintaining nonindigent
patients. In Tillery, a state board of education and the holders
of timber rights on land to which the board held title sued the
defendant in trespass for entering the land and cutting and remov-
ing lumber. The activities at issue in these cases, pecuniary activity
or activity of a type historically performed by private individuals,
are proprietary in nature. Sides v. Hospital, 287 N.C. 14, 22-26,
213 S.E.2d 297, 302-04 (1975); but cf. In re Erny’s Estate, 337 Pa.
542, 546, 12 A.2d 333, 335 (Pa. 1940) (maintenance and treatment
of an indigent patient is governmental in nature).

USG argues, however, that even if the Court holds that nullum
tempus survives in this state, and that its application turns on
the governmental/proprietary dichotomy, the doctrine does not ap-
ply here because the construction and maintenance of local public
schools by a local school board is not a governmental function.
We disagree. Cf. Seibold v. Library, 264 N.C. 360, 361, 141 S.E.2d
519, 520 (1965) (holding that operation of a free public library is
a governmental function, as “[a]n adequate library is essential for
the dissemination of knowledge”; rejecting plaintiff’s argument that
operation of the library by a municipality makes the operation
a proprietary function, as that argument would apply equally to
“the operation of publie schools”); Board of Education v. Allen,
243 N.C. 520, 523, 91 S.E.2d 180, 183 (1956) (condemning of property
as the site of a public school “is a political and administrative
measure”); Benton v. Board of Education, 201 N.C. 653, 657, 161
S.E. 96, 97 (1931) (in performing the statutory duty of transporting
students to school, “the county board of education is exercising
a governmental function”).

Education is a governmental function so fundamental in this
state that our constitution contains a separate article entitled “Educa-
tion.” N.C. Const. art IX. Section 2 of that article mandates that
the General Assembly “provide by taxation and otherwise for a
general and uniform system of free public schools” and provides
that the General Assembly “may assign to units of local govern-
ment such responsibility for the financial support of the free public
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schools as it may deem appropriate.” Id. art. IX, § 2. Section 6
of Article IX requires that state revenues “shall be faithfully ap-
propriated and used exclusively for establishing and maintaining
a uniform system of free public schools.” Id. art. IX, § 6. Pursuant
to this constitutional mandate, the General Assembly created the
State Board of Education and propounded a state policy “to provide
from State revenue sources the instructional expenses for current
operations of the public school system as defined in the standard
course of study.” N.C.G.S. § 115C-408 (1991). The General Assembly
also assigned to local school boards, “in order to safeguard the
investment made in public schools,” the duty to *“keep all school
buildings in good repair to the end that all public school property
shall be taken care of and be at all times in proper condition
for use.” N.C.G.S. § 115C-524 (1991). The General Assembly further
legislated that:

A local board of education shall institute all actions, suits,
or proceedings against officers, persons, or corporations, or
their sureties, for the recovery, preservation, and application
of all money or property which may be due to or should be
applied to the support and maintenance of the schools.

N.C.G.S. § 115C-44(a) (1991).

Given that the State (1) has undertaken the responsibility to
provide free public schools, (2) has delegated day-to-day administra-
tion and operation of those schools to counties and local school
boards, including the power to bring suit to recover money or
property “which may be due to or should be applied to the support
and maintenance of the schools” and (3) has retained the duty
of providing those local entities with considerable operating funds
from state revenues, we hold that Rowan, in the matters at issue,
was acting as an arm of the State and pursuing the governmental
function of constructing and maintaining its schools. Rowan also
pursued a governmental function in bringing this suit to recover
costs associated with the abatement of a potential health risk to
school populations incurred as a result of the presence of construc-
tion materials containing asbestos. Rhodes v. Asheville, 230 N.C.
184, 137, 52 S.E.2d 371, 373 (a municipality acts in its sovereign
capacity when it acts on behalf of the state “in promoting or protect-
ing the health, safety, security or general welfare of its citizens”),
reh’g denied, 230 N.C. 759, 53 S.E.2d 313 (1949); see also District
of Columbia v. Owens-Corning Fiberglas Corp., 572 A.2d 394, 407,
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410 (D.C. App. 1989), cert. denied, --- U.S. ---, 112 L. Ed. 2d
178 (1990) (District’s claim for removal of widespread contamination
of public buildings, including schools, from asbestos vindicates public
right to health and safety and is in pursuit of a governmental
function); Board of Education v. A, C & S, Inc., 131 Ill. 2d 428,
474-75, 546 N.E.2d 580, 601-02 (1989) (health concerns and safety
of a large segment of school populations and users, the facts that
the buildings were owned by the government, maintained with
tax revenues, and used for public purposes, and the statutory duty
placed on school districts to cooperate in efforts to abate asbestos,
all supported the court's characterization of the board’s suit as
governmental). Other jurisdictions involved in like litigation, and
with similar constitutional and statutory provisions, have held
likewise. See County of Johnson, Tenn. v. U.S. Gypsum Co., 664
F. Supp. 1127, 1128 (E.D. Tenn. 1985); Mt. Lebanon Sch. Dist.,
--- A2d at ---, 1992 WL 84074, at *5-6; Livingston Bd. of Educ.
v. United States Gypsum Co., 249 N.J. Super. 498, 505, 592 A.2d
653, 6566-57 (1991) (“[I]t is beyond doubt that school districts are
state agencies fulfilling a state purpose.”).

The majority of jurisdictions that have addressed the issue
appear to apply nullum tempus on behalf of local school boards
and other political subdivisions in both asbestos and other school
construction cases. See Federal: Tucson Unified Sch. Dist. v. Owens-
Corning Fiberglass Corp., No. CIV 87-975-TUC-WDB (D. Ariz. Sept.
25, 1991), slip op. at 5-7 (construction of schools is a governmental
function); City of Philadelphia v. Lead Inds. Ass’n, 1991 WL 170810,
at *8-9 (E.D. Pa. Aug. 26, 1991) (where federal law requires plaintiff
to abate lead-based paint and where no private plaintiff may sue
directly to obtain the same relief, the function is governmental);
Altoona Area Vocational Technical Sch. v. U.S. Mineral Products
Co., 1988 WL 236355, at *3 (W.D. Pa. Apr. 13, 1988) (where school
had legal, statutory duty to abate asbestos, plaintiff exercised govern-
mental function in bringing suit); County of Johnson v. U.S. Gypsum
Co., 664 F. Supp. at 1128 (where State has constitutional respon-
sibility to provide public education, has delegated school administra-
tion to counties, and provides counties with considerable operating
funds, operation of public schools is a governmental function); District
of Columbia: District of Columbia v. Owens-Corning Fiberglas Corp.,
572 A.2d at 407, 410 (District’s claim to remove asbestos from
schools is in pursuit of a government function); Illineis: 4, C And
S., Inc., 131 Ill. 2d at 474-75, 546 N.E.2d at 601-02 (where school
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buildings are owned by the government, maintained with tax
revenues, and used for public purposes, board of education’s suit
to abate asbestos hazard is governmental); Kansas: Unified Sch.
Dist. No. 490 v. Celotex Corp., 6 Kan. App. 2d 346, 351, 629 P.2d
196, 203 (1981) (as construction of a school building is incidental
to and part of the state’s duty to provide public education, operation
of a high school building by a local school board is a governmental
function); New Jersey: Livingston Bd. of Educ., 249 N.J. Super.
at 505, 592 A.2d at 656-57 (although public schools are supported
locally and school boards are chosen locally, schools receive state
funding, so there “is no doubt that in constructing and maintaining
public schools, a school district is acting in a governmental and
not a proprietary capacity”); Pennsylvania: Mt. Lebanon Sch. Dist.,
--- A2d at ---, 1992 WL 84074, at *6 (a school distriet is an
agency of the legislature and acts in a governmental capacity when
it enters into contractual relations with private parties to construct
and maintain suitable school facilities); Washington: Bellevue Sch.
Dist. No. 405 v. Brazier Constr. Co., 103 Wash. 2d 111, 116, 691
P.2d 178, 182 (1984) (statute of limitation does not run against
school district because construction of school buildings is incidental
to and part of state duty to provide public education); Wyoming:
Laramie County Sch. Dist. Number 1 v. Muir, 808 P.2d 797, 802-04
(Wyo. 1991) (construction and maintenance of school buildings are
sovereign functions); ¢f. New Jersey Educ. Facilities Auth. v. Gruzen
Partnership, 125 N.J. 66, 71-76, 592 A.2d 559, 560-64 (1991) (while
the activities of the state agency in bringing suit to address defec-
tive design and construction of a student center were governmental
in nature, New Jersey’s abrogation of sovereign immunity works
a prospective abrogation of nullum tempus as well as to contractual
claims).We find the reasoning of these cases more persuasive than
the reasoning of the following cases cited by USG. Federal: Ander-
son County Bd. of Educ. v. Nat'l Gypsum Co., 821 F.2d 1230, 1232-33
{6th Cir. 1987) (where the subordinate political body was primarily
involved in normal commercial activity not inextricably connected
to a state function, where the state did not regulate the type
of roofing to be used, and where no state monies would be substan-
tially affected by the suit, the board did not enjoy immunity from
the running of the statute of limitations); In re Asbestos Sch. Litiga-
tion, 768 F. Supp. 146, 152 (E.D. Pa. 1991) (in asbestos litigation,
while school districts may be acting in a governmental role, they
are not acting in a role that is “exclusively governmental”); West
Haven Sch. Dist. v. Qwens-Corning Fiberglas Corp., 721 F. Supp.



14 IN THE SUPREME COURT

ROWAN COUNTY BD. OF EDUCATION v. U.S. GYPSUM CO.
332 N.C. 1 (1992)]

1547, 1551-52 (D. Conn. 1988} (suit by school district to abate asbestos
was a purely local function without statewide implications); Kelley
v. Metropolitan County Bd. of Educ., 615 F. Supp. 1139, 1152 (D.C.
Tenn. 1985) (dicta from a school desegregation case to effect that
maintenance of physical structure and land of public schools is
a local function), rev'd on other grounds, 836 F.2d 986 (6th Cir.
1987); Connecticut: Bd. of Educ. v. Dow Chemical Co., 40 Conn.
Supp. 141, ---, 482 A.2d 1226, 1228 (Conn Super. Ct. 1984) (where
maintenance of school property is not encompassed within educa-
tional activities of the state and where the funding source for
such building and maintenance is primarily local, local school board
is not acting as an agent of the state).

Further, while USG correctly notes that this Court has ex-
pressed an intent to restrict rather than extend application of
sovereign immunity, Koontz v. City of Winston-Salem, 280 N.C.
5183, 529-30, 186 S.E.2d 897, 908 (1972), our treatment of that doc-
trine does not affect our view of nullum tempus, which serves
a different purpose. While the two doctrines share a similar
“philosophical origin and have a similar effect of creating a preference
for the sovereign over the ordinary citizen,” City of Shelbyville
v. Shelbyville Restorium, Inc., 96 Ill. 2d 457, 460, 451 N.E.2d 874,
875-76 (1983), retrenchment on the one does not require retrench-
ment on the other, While limiting sovereign immunity diminishes
the government's escape of its misdeeds, the same concern for
the rights of the public supports retention of nullum tempus, as
that doctrine allows the government to pursue wrongdoers in vin-
dication of public rights and the public purse. District of Columbia
v. Qwens-Corning Fiberglas Corp., 572 A.2d at 409; see also Muir,
808 P.2d at 803 n.3; ¢f. Hardbarger v. Deal, 258 N.C. 31, 35, 127
S.E.2d 771, 774 (1962) (“The statute of limitations, although not
an unconscionable defense, is not such a meritorious defense that
either the law or the facts should be strained in aid of it.”); but
see City of Colorado Springs v. Timberlake Assocs., 824 P.2d 776,
781-82 (Colo. 1992) (declines to take route of courts that have
distinguished sovereign immunity and nullum tempus in order to
retain the latter in the face of abrogation of the former); Gruzen
Partnership, 125 N.J. at 76, 592 A.2d at 564 (in order to be consist-
ent with legislature’s abrogation of sovereign immunity, the court
prospectively abrogated nullum tempus).

In a final argument against allowing Rowan to maintain its
suit beyond the running of applicable statutes of repose, USG argues
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that statutes of repose are different from statutes of limitation
and that nullum tempus applies only to the latter. This Court
has recognized that unlike statutes of limitation, statutes of repose
are not mere procedural limitations on rights. They also constitute
substantive limitations that act as conditions precedent to the ac-
crual of an action. Bolick v. American Barmag Corp., 306 N.C.
364, 366-67, 293 S.E.2d 415, 417 (1982). USG argues that it would
be anomalous if the substantive repose rights granted to a class
of defendants were made contingent upon the character of a par-
ticular plaintiff, which will be the case if Rowan is allowed to
circumvent the applicable statutes of repose merely because it
is a subdivision of the sovereign. As authority for its argument,
USG cites a Virginia case which holds that nullum tempus is limited
to statutes of limitation and does not apply to statutes of repose.
Commonwealth v. Owens-Corning Fiberglas Corp., 238 Va. 595,
600, 385 S.E.2d 865, 868 (1989).

While the Virginia case discusses the differing natures of
statutes of repose and statutes of limitation, the case turns at
least in part on the existence of a Virginia statute codifying the
common law doctrine of nullum tempus. That statute refers only
to statutes of limitation. We do not have a codified version of
nullum tempus limiting it to statutes of limitation. Further, we
are persuaded by the reasoning of cases which hold that despite
the fact that statutes of repose differ in some respects from statutes
of limitation, they are still time limitations and therefore still sub-
ject to the doctrine that time does not run against the sovereign.
See Bellevue, 103 Wash. 2d at 118-20, 691 P.2d at 183-84 (recognizes
difference between a builder limitation statute with a six-year ac-
crual period and conventional statutes of limitation, but holds that
statute exempting State from running of statutes of limitation ap-
plies to both kinds of time limitations); Muir, 808 P.2d at 804 (court
applies nullum tempus to exempt local school board from running
of a statute, which, although termed a statute of limitation by
the Wyoming court, works like a real property improvement statute
of repose); District of Columbia v. Qwens-Corning Fiberglas Corp.,
572 A.2d at 401 (“It is well settled that sovereigns enjoy a common-
law immunity from the operation of statutes of limitations and
repose.”); Rowan I, 87 N.C. App. at 113, 359 S.E.2d at 819
(“when the State or its political agencies are pursuing a sovereign
. . . purpose . . . statutes of limitation or statutes of repose do
not apply unless the statute expressly includes the State.”).
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In summary, when the State or one of its political subdivisions
is pursuing a governmental purpose, the doctrine of nullum tempus
protects that political body from the running of statutes of limita-
tion and repose unless the pertinent statute expressly includes
the State. Rowan was acting in a governmental capacity when
it brought suit to recover lost tax money expended in the construe-
tion of public schools—an activity incidental to and part of the
State’s constitutional duty to provide public education —and to abate
a potential health hazard to students, teachers, staff, administrators,
parents, and others using school buildings. Therefore, the Court
of Appeals correctly affirmed the trial court’s denial of USG's mo-
tion for summary judgment based on the various statutes of limita-
tion and repose.

[21 USG's second issue, whether the Court of Appeals erred in
affirming the trial court’s order denying USG’s motions for directed
verdict and judgment notwithstanding the verdict as to Rowan’s
fraud and misrepresentation claims, in fact contains three sub-issues.
As the first sub-issue, which is before us on discretionary review,
USG contends that Rowan failed to prove that it or its agents
relied upon any specific representation of USG in ordering Audicote
for South Rowan High School.

A motion for judgment notwithstanding the verdict “is essen-
tially a renewal of an earlier motion for directed verdict.” Bryant
v. Nationwide Mutual Fire Ins. Co., 313 N.C. 362, 368-69, 329 S.E.2d
333, 337 (1985). In considering both types of motions, trial and
appellate courts apply the same standard, under which courts

must view all the evidence that supports the non-movant'’s
claim as being true and that evidence must be considered
in the light most favorable to the non-movant, giving to the
non-movant the benefit of every reasonable inference that may
legitimately be drawn from the evidence with contradictions,
conflicts, and inconsistencies being resolved in the non-movant’s
favor.

Id. at 369, 329 S.E.2d at 337-38. Further, judgment notwithstanding
the verdict is “cautiously and sparingly granted.” Id. In fraud cases,
it is inappropriate to grant motions for directed verdict and judg-
ment notwithstanding the verdict if there is evidence that supports
the plaintiff’s prima facie case in all its constituent elements. Smith
v. Pass, 95 N.C. App. 243, 255, 382 S.E.2d 781, 789 (1989); Shaver
v. Monroe Construction Co., 63 N.C. App. 605, 611, 306 S.E.2d
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519, 523 (1983), disc. rev. denied, 310 N.C. 154, 311 S.E.2d 294
(1984). Applying these standards, we hold that the trial court did
not err in denying USG’s motions for directed verdict and judgment
notwithstanding the verdict as to Rowan’s claims of fraud and
misrepresentation as to South Rowan High School.

The essential elements of fraud are: “(1) False representation
or concealment of a material fact, (2) reasonably calculated to deceive,
(3) made with intent to deceive, (4) which does in fact deceive,
{6) resulting in damage to the injured party.” Terry v. Terry, 302
N.C. 77, 83,273 S.E.2d 674, 677 (1981) (quoting Ragsdale v. Kennedy,
286 N.C. 130, 138, 209 S.E.2d 494, 500 (1974)); accord Cofield v.
Griffin, 238 N.C. 377, 379, 78 S.E.2d 131, 133 (1953). USG focuses
on the fourth element of fraud, reliance, and argues that because
Rowan failed to identify a specific representation upon which it
relied in selecting Audicote to be installed in South Rowan High
School, Rowan failed to prove this element.

There is a requirement of specificity as to the element of
a representation made by the alleged defrauder. ** ‘The representa-
tion must be definite and specific . . . )" Johnson v. Owens, 263
N.C. 754, 756, 140 S.E.2d 311, 313 (1965) (quoting Berwer v. In-
surance Co., 214 N.C. 554, 557, 200 S.E. 1, 3 (1938) ); accord Ragsdale,
286 N.C. at 139, 209 S.E.2d at 500; New Bern v. White, 251 N.C.
65, 68, 110 S.E.2d 446, 448 (1959). Requiring proof of a specific
representation facilitates courts in distinguishing mere puifing,
guesses, or assertions of opinions from representations of material
facts. See Ragsdale, 286 N.C. at 139, 209 S.E.2d at 500-01 (discusses
specificity requirement in context of evaluating whether defend-
ant's representations that a corporation was a “gold mine” “were
intended and received as mere expression of opinion or as statements
of a material fact”); Warfield v. Hicks, 91 N.C. App. 1, 8, 370
S.E.2d 689, 692, disc. rev. denied, 323 N.C. 629, 374 S.E.2d 602
(1988) (defendant’s “general unspecific statement of opinion about
the potential consequences of using beetle infested beams” did
not constitute misrepresentation).

Rowan presented evidence of specific representations made
by USG about its product Audicote. In its trade literature, USG
heavily promoted Audicote as suitable for use in schools. In its
sales brochures of the 1950’s, USG touted Audicote as having “ex-
ceptional bonding ability,” “exceptional adhesive qualities,” and as
“ideal for ceilings in schools.” At the same time USG was promoting
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Audicote for its bonding abilities, internal USG memoranda from
the 1950’s reveal that USG was aware that Audicote had a sifting
or dusting problem. A January 1956 memorandum addressed to
“all architect representatives” evaluated Audicote as follows: “Struc-
turally this material has the least guts [compared to Sabinite and
Hi-lite] and it is possible to have fine sifting from slight surface
abrasion or vibration.” A 12 April 1957 internal document respond-
ing to numerous dusting complaints recommended that Audicote
should not be promoted for locations where “freedom from dust
is crucially important.” That same document recommended that
“[c]are should be exercised in the promotion of acoustical plasters
where dusting may be detrimental to the use of a building or
equipment within the building.” An internal document dated 21
April 1958 states that since the introduction (the summer before)
of USG’s new formula substituting asbestos for paper fiber, USG
had received complaints about “fissuring and blistering and white
spots and streaks,” which caused the author of the document to
“wonder whether we have the ultimate in product composition
and performance.” Despite the existence of such internal documents,
USG’s sales brochures continued to promote Audicote’s bonding
abilities and did not mention the dusting problems. Neither did
the brochures discuss potential health hazards of asbestos, of which
USG was aware.

Rowan thus clearly presented evidence in support of the first
element of fraud —the existence of a “false representation or con-
cealment of a material fact.” Ragsdale, 286 N.C. at 138, 209 S.E.2d
at 500.

The question, however, is whether Rowan proved that it or
its agents relied on the above representations in selecting Audicote
for South Rowan High School. Testimony by deposition of the school’s
architect, Howard Bangle, constituted the main evidence support-
ing the reliance element. Bangle testified as follows:

Q. Mr. Bangle, what I would like for you to do is explain
how you as an architect would determine which products to
specify.

A. ... I rely, as most architects do, on Sweet’s, and I rely
on manufacturers’ representatives who call on you and explain
their product. . . .
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Q. In the course of your practice, would you have received
sales information such as product brochures from U.S. Gypsum
Company?

A. Oh, yes.

Q. Could you describe for us what the Sweet’s catalog is and
how it works?

A. Sweet’s catalog is an architect’s Bible . . . .

These [volumes of Sweet's] contain basically all building
products that an architect will use, and from this he would —if
he's going to use a product, he goes to Sweet’s, looks it up,
looks at the competitors, their presentations, and he pretty
much uses this in the writing of his specifications as guides
and outlines.

Q. In the course of your architectural practice, did you use
the Sweet's catalogs on a routine basis?

A. Of course.

Q. Can you tell me whether or not it was your practice to
rely upon the information contained in Sweet's catalog?

A. Yes.

Q. Can you tell me whether or not it was your practice to
rely upon product literature and information submitted by
manufacturers?

A. Yes, but this is pretty much taken from Sweet’s. What’s
in Sweet’s a manufacturer’s rep will come around and give
you some additional copies, which you usually use because
it's not so burdensome and heavy and hard to handle like
your Sweet’s catalogs are. Your Sweet’s catalogs are somewhat
like you see behind a lawyer's desk, huge volumes of books
that you have to refer to but you avoid as much as possible
if you have the literature in a smaller, more compact method.

Q. Okay. Can you tell me whether or not it was standard
practice during the time you worked as an architect for ar-
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chitects to rely on Sweet’s catalogs and manufacturers’ product
literature for information?

A. I don’t know of any architect that didn't.

Q. Did you believe the information contained in Sweet's catalog
accurately described the quality of the product?

A. Yes.

Q. Did you believe the information contained in the manufac-
turers’ brochures and literature accurately described the quali-
ty of the product?

A. Yes.

Q. Did you rely on the manufacturer to tell you about the
qualities and [properties] of its products?

A. Yes.

Bangle further testified that neither USG’s trade literature
nor its representatives had ever informed him that Audicote had
problems of dusting, blistering, shrinking, and sifting or that it
contained a potentially hazardous ingredient, all of which would
have been material to Bangle. When asked whether he would have
included Audicote in his specifications for South Rowan if he had
known of the complaints and problem properties of the product,
Bangle unequivocally answered “[nJo.” USG’s attorney attempted
to soften the impact of that answer with the following question:

Q. And if you had been told by a Gypsum representative that,
yes, we've had some problems with Audicote, but we are im-
plementing formula changes which we believe will correct those
problems, you would not have been concerned about using
the product then, would you?

Bangle responded:

A. Well, a caution flag would certainly go up. I would be
more apt to keep an eye on that product. I would have some
hesitancy to use it until I was convinced that whatever the
problem was had been taken care of.

When USG’s attorney suggested to Bangle that he relied on his
own experience with the product rather than on USG’s promotional
material, Bangle responded that “[i]t’s a combination of both,” and
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that he “put a lot of stock in manufacturers’ literature, but
. also went with [his] experience.”

USG contends that because Bangle never identified a specific
representation by USG upon which he relied, Rowan failed to prove
the reliance element of fraud. While Bangle did not speak of any
specific representation, advertisement, or brochure that he had
read thirty years before upon which he then relied, we know from
USG itself that it specifically targeted architect-clients, directly
and through Sweet’s, with its promotional literature. USG
acknowledged that Sweet’s is the source which “an architect would
then refer to in specifying products for installation within a building
design that he is providing.” USG further acknowledged that its
brochures were placed in Sweet’s during the pertinent years. This
Court has recognized that “proof of circumstances from which the
jury may reasonably infer the fact is sufficient” in proving the
element of reliance. Grace v. Strickland, 188 N.C. 369, 374, 124
S.E. 856, 858 (1924).

We hold that because the agent of Rowan responsible for order-
ing Audicote for instailation in South Rowan High School testified
that he relied on Sweet’s in drawing up the specifications for that
school, and USG acknowledged that its promotional literature was
placed in Sweet’s at that time, a jury reasonably could find that
Bangle relied on the literature and the representations in it about
Audicote. See In re Baby Boy Scamp, 82 N.C. App. 606, 613, 347
S.E.2d 848, 852 (1986), disc. rev. denied, 318 N.C. 695, 351 S.E.2d
750 (1987).

[8] The second sub-issue of USG’s fraud issue involves Rowan’s
fraudulent concealment claim for South Rowan. USG claims that
Rowan failed to prove that USG had actual knowledge in the 1950’s
of any alleged danger posed by its acoustical plaster products as
installed in buildings. “Petitioners whose cases come before this
Court on discretionary review are limited by Rule 16 of the North
Carolina Rules of Appellate Procedure to those questions they have
presented in their briefs to the Court of Appeals.” Pearce wv.
American Defender Life Ins. Co., 316 N.C. 461, 467, 343 S.E.2d
174, 178 (1986). In its brief to the Court of Appeals, USG argued
that “Rowan failed to meet its burden of proving (a) the existence
of a specific representation; (b) reliance; and (c) any legal duty
of U.S. Gypsum to disclose any information.” In its petition for
discretionary review in this Court, USG presented its fraud issue
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as whether “plaintiff demonstrate[d] that he relied upon a definite
and specific representation of the defendant in selecting the product
at issue.” In neither of these documents did USG present the argu-
ment it now raises. As a result, this issue is not properly before
us, and we do not consider it.

[4] The third sub-issue of USG’s fraud issue concerns the punitive
damage award of $1,000,000.00. This issue comes to us via Judge
Greene’s dissent. Judge Greene concurred in the majority’'s holding
that the trial court did not err in denying USG’s motions for directed
verdict and judgment notwithstanding the verdict with regard to
Rowan’s fraud claim as to South Rowan. He differed, however,
with the majority’s holding that the trial court did not err in deny-
ing USG's motions regarding Granite Quarry Elementary School
and East Rowan High School. Rowan did not offer testimony of
any of those school’s architects. Because Bangle was not involved
in the construction of either school, Judge Greene would not accept,
as sufficient evidence of reasonable reliance with regard to Granite
Quarry and East Rowan, Bangle's statement that every architect
he knew used Sweet's.

Despite the lack of legally sufficient evidence —as viewed by
USG and Judge Greene—as to Granite Quarry and East Rowan,
the jury found that USG defrauded Rowan with respect to those
schools as well as South Rowan. The jury then awarded total punitive
damages of $1,000,000.00. Judge Greene reasoned that because there
is a substantial likelihood that some portion of that award was
granted for the alleged Granite Quarry and East Rowan frauds,
which claims he believed should have been dismissed, USG must
receive a new trial on the issue of punitive damages related to
the South Rowan fraud.

We need not decide whether the evidence regarding fraud
as to Granite Quarry and East Rowan was legally sufficient because,
under the verdict form agreed to by both parties and submitted
to the jury, the jury’s finding of fraud with respect to South Rowan
was sufficient to support the entire punitive damages award. While
drafting the verdict sheet, USG specifically requested that the
jury indicate separately whether it found fraud with respect to
each of the three schools. After reaching agreement on that detail,
the court proposed that the punitive damages issue read as follows:
“If the fifth issue [relating to the existence of fraud with respect
to each of the three schools] or any part thereof is answered ‘yes,’
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what amount of punitive damages, if any, is plaintiff entitled to
recover of the defendant?” (Emphasis added). Counsel for both par-
ties explicitly stated their agreement with the form of the verdict
sheet with respect to punitive damages.

The jury returned a verdict in plaintiff’s favor with respect
to all issues, including specific findings of fraud with respect to
each of the three schools. Regardless of whether the evidence was
sufficient to support a finding of fraud with respect to Granite
Quarry and East Rowan, under the agreed-upon wording of the
jury verdict form the South Rowan fraud is sufficient to support
the award of punitive damages. Because USG did not object to
the verdict form, and indeed consented to it, it will not be heard
to complain on appeal. N.C. R. App. P. 10(b); see King v. Powell,
220 N.C. 511, 513, 17 S.E.2d 659, 660 (1941) (lack of objection to
jury’s failure to answer certain issues on verdict form precluded
appellate review); Kim v. Professional Business Brokers, 74 N.C.
App. 48, 52, 328 S.E.2d 296, 299 (1985) (issue of separate damages
not before appellate court where defendant’s counsel recommended
to trial court that only one damage issue be submitted to the
jury); Bennett v. Bennett, 24 N.C. App. 680, 681, 211 S.E.2d 835,
836 (1975) (without having objected at trial, plaintiff may not appeal
trial court’s failure to submit tendered issues to the jury).

As its final issue, USG argues that the trial court erred in
refusing to give the jury a “state of the art” instruction. In the
absence of the instruction, USG argues that the jury was permitted
to evaluate USG’s conduct by 1990 standards rather than the stand-
ards at the time, 1950 to 1961. We conclude that discretionary
review of this issue was improvidently allowed.

For the reasons stated, we affirm the Court of Appeals on
the first two issues. We hold that review of the third issue was
improvidently allowed.

Affirmed in part; discretionary review improvidently allowed
in part.

Justice WEBB dissenting.

I dissent from the majority because I believe the plaintiff’s
claim is barred by the applicable statutes of limitation and repose.
N.C.G.S. § 1-30 says:
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The limitations prescribed by law apply to civil actions
brought in the name of the State, or for its benefit, in the
same manner as to actions by or for the benefit of private parties.

I do not see how the meaning of this statute could be more clear.
It makes the statute of limitation and the statute of repose ap-
plicable to this case. Rather than interpret the fine reasoning of
some previous cases, I would hold that the statute is clear and
all cases inconsistent with this case are overruled.

As to the majority’s reliance on inaction by the General
Assembly, as evidence that it approves through its inaction the
interpretation we have given the statute, I can only quote this
Court in DiDonato v. Wortman, 320 N.C. 423, 425, 358 S.E.2d 489,
490 (1987), in which we said:

We must be leery, however, of inferring legislative approval
of appellate court decisions from what is really legislative silence.
“Legislative inaction has been called a ‘weak reed upon which
to lean’ and a ‘poor beacon to follow’ in construing a statute.”
... We cannot assume that our legislators spend their time
poring over appellate decisions so as not to miss one they
might wish to correct.

I vote to reverse the Court of Appeals and remand this case
with an order that it be dismissed.

STATE OF NORTH CAROLINA v. JOSEPH EDWIN BROMFIELD

No. 234A91
(Filed 17 July 1992)

1. Evidence and Witnesses § 1220 (NCI4th)— defendant not il-
legally seized —admissibility of statement to officers

Defendant was not illegally seized or detained in violation

of the Fourth Amendment to the U.S. Constitution so as to

render inadmissible defendant’s first statement to Spring Lake

police officers where Raleigh officers advised defendant at

a bus station that he was not under arrest and asked defendant

if he would accompany them to be questioned about a murder;

defendant agreed to do so; defendant was not handcuffed and
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his freedom was not restrained; defendant was not intimidated
or locked in an office while at the police station; defendant
signed a form in which he acknowledged his right to decline
to accompany Spring Lake officers and stated that he accom-
panied the officers to Spring Lake of his own free will; defend-
ant sat unattended and unrestrained in the lobby of the Spring
Lake police department; officers explained to defendant that
he was there voluntarily, that there were no charges against
him, and that he was free to go anywhere he wanted; defendant
went unescorted to the snack bar and restrooms; defendant
acknowledged that, based upon prior experiences, he could
not be coerced into talking with law officers; and a reasonable
person would thus have believed that he was free to leave
at the time defendant made his first statement to the officers.

Am Jur 2d, Constitutional Law § 586.

Admissibility of pretrial confession in criminal case. 23
L. Ed. 2d 1340.

What constitutes “custodial interrogation” within rule of
Miranda v. Arizona requiring that suspect be informed of his
federal constitutional rights before custodial interrogation. 31
ALR3d 565.

. Evidence and Witnesses § 1220 (NCI4th)— probable cause
for arrest—admissibility of second statement to officers

Assuming arguendo that defendant was arrested prior
to giving his second statement to the police, the statement
was not inadmissible as fruit of the poisonous tree where the
evidence reveals that defendant’s arrest was based upon prob-
able cause and that defendant waived his rights to remain
silent and to have a lawyer present during questioning. Of-
ficers had probable cause to arrest defendant as an accessory
after the fact to murder based upon his admission in his first
statement that he left Spring Lake in an automobile with
the perpetrator (1) with knowledge that the perpetrator had
murdered two victims, (2) with knowledge that the perpetrator
was leaving town because “the heat was coming,” and (3) with
knowledge of the location of the murder weapons.

Am Jur 2d, Criminal Law § 791.
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3. Evidence and Witnesses § 1220 (NCI4th)— defendant net il-

legally seized —third statement admissible

Where the trial court properly denied defendant’s mo-
tion to suppress defendant’s first two statements to the po-
lice because defendant was not illegally seized or detained
in violation of the Fourth Amendment, defendant’s Fourth
Amendment challenge to the admission of his third state-
ment as being the fruit of the poisonous tree is also without
merit.

Am Jur 2d, Criminal Law § 791.

Evidence and Witnesses § 1255 (NCI4th) — invocation of right
to counsel — further questioning — initiation of communications
by accused

An accused in custody who requests counsel is not subject
to further questioning until counsel has been made available
to him unless the accused himself initiates further communica-
tions with the police.

Am Jur 2d, Criminal Law § 796.

Accused’s right to assistance of counsel at or prior to
arraignment. 5 ALR3d 1269.

. Evidence and Witnesses § 1255 (NCI4th) — invocation of right

to counsel—third statement-—conversation initiated by
defendant

Defendant’s third statement to the police after counsel
had been appointed to represent him was the result of a con-
versation initiated by defendant and was not taken in violation
of defendant’s Sixth Amendment right to counsel where the
police chief did not know that counsel had been appointed
for defendant when he went to serve first degree murder
warrants on defendant; defendant was shocked when informed
about the warrants and voluntarily indicated to the police
chief that he wanted to talk with him further about the facts
of the case; and defendant made the third statement of his
own free will in an effort to exculpate himself.

Am Jur 2d, Criminal Law §§ 796-797.
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6. Homicide § 268 (NCI4th)— murders in perpetration of

robberies —acting in concert— sufficient evidence of robbery
of both victims

The evidence was sufficient for the jury to find that both
victims were robbed so as to support defendant’s conviction
of first degree murder of both victims committed in the perpetra-
tion of armed robbery under the theory that he acted in con-
cert with the actual perpetrator where it tended to show that
the perpetrator, accompanied by defendant, went to the home
shared by the two female victims, brandishing a knife and
an axe handle; upon entering the house, the perpetrator struck
both victims with the axe handle, and both women fell to
the floor; the perpetrator then shot the first victim; when
the second victim regained consciousness, she begged the
perpetrator not to kill her, saying that she would tell him
where drugs were if he would not kill her; the perpetrator
then started stabbing the second victim with the knife; after
murdering both women, the perpetrator took $400 and ten
“rocks” of cocaine from the floor while defendant observed;
defendant’s own statements showed that the perpetrator was
upset with both women about drugs and had told him that
he was going to “get those bitches”; and both victims had
plastic bags with a white substance in them in their clothing
when they were killed.

Am Jur 2d, Homicide §§ 34-40.

. Criminal Law § 873 (NCI4th}— jury’s request for written
instructions — denial — oral instructions — exercise of discretion

The trial court did not fail to exercise its discretion when
it denied the jury's request for a written copy of instructions
on the elements of armed robbery and instead reinstructed
the jury orally where the court’s response to the request in-
dicates that, because the instructions did not exist in writing
at the time the request was made, the court decided that
reinstructing the jury orally would serve the same purpose
as written instructions and would be more efficient given the
time constraints.

Am Jur 2d, Trial § 1149. *
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Criminal Law § 793 (NCI4th)— reinstruction—acting in
concert—mere presence

The substance of defendant’s request that the trial court
reinstruct on “mere presence” if it reinstructed on “acting
in concert” was satisfied by the trial court.

Am Jur 2d, Homicide §§ 561, 562.

Criminal Law § 750 (NCI4th)— final mandate —omission of
instruction on reasonable doubt — error cured by reinstruction

Any error in the trial court’s omission of an instruction
on reasonable doubt in the final mandate to the jury regarding
armed robbery was cured by the trial court's correction of
this omission when court resumed the next morning.

Am Jur 2d, Homicide §§ 561, 562.

Criminal Law § 754 (NCI4th) — question by jury — consideration
of each count separately —sufficiency of instruction

The trial judge did not err in his response to a question
by the jury as to whether finding defendant guilty of robbery
with a dangerous weapon would mean that defendant was
automatically guilty of felony murder where the court first
instructed the jury that it should consider each “case” separately
and then clarified this instruction by stating that he meant
count when he said “case,” that each case contains two counts,
and that the jury should consider each count in each case
separately.

Am Jur 2d, Homicide § 561.

Justice LAKE did not participate in the consideration or
decision of this case.

APPEAL as of right by defendant pursuant to N.C.G.S.

§ 7TA-27(a) from a judgment imposing sentences of life imprisonment
entered by Herring, J., at the 13 August 1990 Criminal Session
of Superior Court, CUMBERLAND County, upon verdicts finding
defendant guilty of first-degree murder. Heard in the Supreme
Court 10 December 1991.

Lacy H. Thornburg, Attorney General, by Mary Jill Ledford,

Assistant Attorney General, for the State.

James R. Parish for defendant-appellant.
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FRYE, Justice.

On 12 February 1990, defendant, Joseph Edwin Bromfield, was
indicted for the murders and robberies of Annanitra “Star” Jackson
and Ariena Elizabeth Redd. Defendant entered pleas of not guilty
to the charges and was tried capitally on the theory of acting
in concert with Everett “Witt” Monroe.

The jury returned verdicts finding defendant guilty of the
first-degree murders of both victims under the felony murder rule
and guilty of two counts of robbery with a dangerous weapon.
Following a capital sentencing proceeding pursuant to N.C.G.S.
§ 15A-2000, the jury recommended sentences of life imprisonment
for each murder conviction. Finding that the robbery conviction
as to each vietim merged with the murder convictions, the trial
judge arrested judgment on both convictions of robbery with a
dangerous weapon and, in accordance with the jury’s recommenda-
tion, imposed a sentence of life imprisonment for each murder
conviction. Defendant gave notice of appeal to this Court on 28
August 1990. Defendant brings forward several assignments of er-
ror. After thorough review of the record, we conclude that defend-
ant received a fair trial, free of prejudicial error.

I

The State’s evidence tended to show the following sequence
of events. In the late evening hours of 15 May 1989, Lorida Miller,
Donald “Ducky” Sanderlin, and some of their friends arrived at
the residence located at 109 Kaye Street in Spring Lake, North
Carolina. Lorida Miller was seeking to get paid by her {friend,
Star Jackson, for having helped Star move that day. Ms. Miller
and Mr. Sanderlin approached the house, noticing that it was dark.
They opened the screen door, pushed the front door open, and
stopped. In the living room lying near the door was Arlena Redd.
She appeared to be dead. Star Jackson was lying in the middle
of the living room. She too appeared to be dead. Ms. Redd had
been beaten and stabbed several times, and Ms. Jackson had been
beaten and shot.

Robert L. Thompson, a forensic pathologist in the office of
the Chief Medical Examiner in Chapel Hill, North Carolina, per-

1. The record shows that shortly after his capture, Monroe was charged with
two counts of first-degree murder.
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formed an autopsy on the body of Arlena Redd. He testified that,
in his opinion, the cause of Arlena Redd’s death was blunt force
injuries of the head and multiple stab wounds to the chest
and back. John D. Butts, a pathologist and Chief Medical Ex-
aminer for the State of North Carolina, performed an autopsy on
the body of Star Jackson. He testified that, in his opinion, the
cause of Star Jackson's death was the gunshot wound to the back
of the head and blunt force injuries. The autopsies revealed that
both victims had plastic bags containing a white substance in their
clothing.

After discovering the bodies, Ms. Miller found Ms. Redd’s two
little girls in a room in the back of the house. They were uninjured.
Ms. Miller put them in her car and tried to console them. The
children told Ms. Miller that a man named Witt was responsible
for the murders. On the night in question, one of the girls had
heard Witt's voice as he closed the door to their bedroom. At
one time they had lived with Everett “Witt” Monroe and a woman
associated with him. Witt now lived at a place called Moore’s Motel.
After talking to detectives, the girls were placed in Ms. Miller’s
custody.

Based upon the information provided by the girls, Spring Lake
Police Chief Gil Campbell went to Moore's Motel, where Monroe
lived with defendant, Joseph Bromfield. There, witnesses in-
formed Chief Campbell that, shortly before he arrived, Monroe,
who is black, along with a black female and two children, an-
other black man named Michael Breaux, and a white man named
Joseph Bromfield, had left in Mr. Breaux’s automobile. They were
headed in a northerly direction on Highway 87. Chief Campbell
placed an all-points bulletin for Monroe, Breaux, and defendant,
specifically in the area of Raleigh, in and around the bus stations
and airports.

On 16 May 1989, Raleigh police officers and agents of the
State Bureau of Investigation, who were working drug interdiction
at the bus station, observed a group of people matching the descrip-
tions of the people being sought by the Spring Lake Police Depart-
ment. The group had its luggage on a cart outside the bus terminal
near a bay where a bus traveling north was expected to arrive.
The officers observed name tags on the luggage for a Mr. Rodriguez
and a Mr. Bromfield. Recognizing the name “Bromfield,” the officers
approached the white male, introduced themselves and asked for
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identification. Defendant correctly identified himself and produced
identification. The group was then transported to the Raleigh Police
Department, where they waited one and one-half hours until the
Spring Lake officers arrived to transport them to Spring Lake.

While at the Spring Lake Police Department, defendant signed
a statement on a form entitled "VOLUNTARY STATEMENT NOT
UNDER ARREST.” In this first statement,” taken after Miranda
warnings were given, defendant stated that he was home when
Monroe returned, hysterical and sweating. Monroe said that “he
done those two dikes [sic] in” because they had “f-— [him] over
with some drugs . . . [and] had messed up a package worth two
thousand dollars of rock.” Monroe said that “he couldn’'t account
for the package with the main man, Jamaican Steve” and that
Jamaican Steve no longer trusted him because the women had
“f-— over him"” and he had been “cut . .. out of the thing.” Monroe
said that they all needed to leave because “the heat was coming.”
Defendant said that he was planning to visit his mother in New
Hampshire anyway, so he decided to accompany Monroe. Chief
Campbell reviewed the statement and told defendant he found it
unbelievable. In an apparent effort to boost his credibility, defend-
ant told Campbell that he knew where the murder weapons had
been discarded and could be found. Defendant left the police station
with Sergeant Thomas to attempt to locate the weapons. The
weapons were not found that night.

Several hours later, defendant signed a second statement on
a form entitled “VOLUNTARY STATEMENT UNDER ARREST.” In
this statement defendant admitted that he had accompanied
Monroe to the house where the victims lived and had wit-
nessed Monroe Kkill the two women. Prior to going to the victims’
house, Monroe had said that he was angry at the women for refus-
ing to sell him drugs. Vowing to “get those bitches,” Monroe grabbed
defendant’s axe handle and his own ten-inch blade knife. After
committing the murders, Monroe took about $400 and “ten rocks”
of cocaine from the floor. Upon the conclusion of this statement,
defendant was transported to the Law Enforcement Center in

2. Defendant gave three statements to the police. The first statement is dated
16 May 1989 and was signed by defendant at 7:20 p.m. The second statement
is dated 17 May 1989 and was signed by defendant at 12:30 a.m. The third and
final statement was via a taperecorded interview and was given at 4:30 p.m.
on 17 May 1989.
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Fayetteville and placed in jail under a $200,000 bond on two counts
of accessory after the fact to murder.?®

The next morning, 17 May 1989, defendant made his first ap-
pearance before the district court, was advised of his right to
counsel, and requested court-appointed counsel. Following the ap-
pointment of counsel, defendant was returned to the Law Enforce-
ment Center. That same morning, the Spring Lake police conducted
a search in the area where defendant had indicated Monroe had
thrown away the weapons. In the daylight hours, police were able
to find a wooden axe handle, a .32 calibre pistol, and a knife.
Chief Campbell then secured warrants charging defendant with
the first-degree murders of Star Jackson and Arlena Redd. Later
in the afternoon, Chief Campbell arrived at the Center with the
two warrants. He escorted defendant to an interrogation room
which he had reserved earlier, admittedly with hopes of getting
a third statement from defendant. Chief Campbell then served the
warrants upon defendant, who became upset at the new charges
and indicated that he would like to make another statement.

In his third statement, given in the form of a tape-recorded
interview, defendant stated that, prior to going to the victims’
house, Monroe told him that he was going to take the cocaine
from the women. Defendant said that the axe handle that Monroe
took to the house belonged to defendant. Defendant admitted that
he may have kicked one of the women when Monroe was beating
them, and that after Monroe had killed the women, defendant picked
up a couple of dollars from the floor. Defendant continued denying
aiding and abetting the murders, saying he never expected the
murders to occur. Defendant was then returned to the jail and
held without bond.

Defendant did not testify at trial. He presented evidence solely
for the purpose of showing his good character. Several witnesses
testified that defendant was a mild-mannered, compassionate, and
peaceful person, who was hardworking and trustworthy.

Other evidence will be discussed as it becomes relevant to
a fuller understanding of the specific issues raised on appeal.

3. There is a conflict in the evidence as to exactly when defendant was arrested
as an accessory after the fact to murder. This conflict is discussed in more detail
under defendant’s first assignment of error.
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I1.

[11 In his first assignment of error, defendant contends that the
trial court erred in denying his motion to suppress the statements
made by him to law enforcement officers. Defendant contends that
the statements were causally connected to his seizure and arrest,
which he contends were without probable cause, and therefore
violated his rights under the Fourth Amendment to the United
States Constitution and Article I, Sections 19, 20 and 23 of the
North Carolina Constitution. The State contends that defendant
consented to all encounters and interaction which occurred between
him and law enforcement officers until the time of his arrest for
accessory after the fact to murder. Therefore, defendant was not
“seized” within the meaning of the Fourth Amendment’s prohibi-
tion against unreasonable searches and seizures at the time he
made the first two statements. Accordingly, the State argues, the
trial court did not err in denying defendant’s first motion to
suppress.*

“Only when [an] officer, by means of physical force or show
of authority, has in some way restrained the liberty of a citizen
may we conclude that a ‘seizure’ has occurred.” Terry v. Ohio,
392 U.S. 1, 19 n.16, 20 L. Ed. 2d 889, 905 n.16 (1968). In assessing
whether someone has been seized for purposes of the Fourth Amend-
ment, the salient question is whether “in view of all of the cir-
cumstances surrounding the incident, a reasonable person would
have believed he was not free to leave.” U.S. v. Mendenhall, 446
U.S. 544, 554, 64 L. Ed. 2d 497, 509 (1980); State v. Johnson, 317
N.C. 343, 360, 346 S.E.2d 596, 606 (1986). Defendant argues that,
under the circumstances of the instant case, a reasonable person
would not have believed he was free to leave. What the circumstances
are is a question of fact to be decided by the trial court. How
these circumstances would be viewed by a reasonable person is
a question of law fully reviewable by an appellate court. With
reference to the circumstances of the instant case, the trial judge,
after considering the evidence presented at the first suppression

4. Defendant filed two motions to suppress statements. In the first motion,
filed on 4 October 1989, defendant sought to suppress his statements, arguing
that they were the result of a violation of the Fourth Amendment. In his second
motion, filed 27 April 1990, defendant sought to suppress his third statement on
the ground that it had been taken in violation of his Sixth Amendment right
to counsel. It is the first motion that is at issue here. The second motion is addressed
in defendant’s second argument.
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hearing, made the following relevant findings of fact (rephrased
and renumbered for convenience):

(1) At the bus station in Raleigh, Agent Black told defendant
and his companions that the Spring Lake Police Department
was interested in talking with them about a homicide in Spring
Lake, and that they were not under arrest and asked if they
would go to the Raleigh Police Department to wait until the
Spring Lake officers arrived;

(2) Defendant and the others agreed to voluntarily go to the
Raleigh Police Department with the officers;

(3) Agent Black advised the Raleigh police officers who arrived
to transport the persons to the Raleigh Police Department
that the individuals were not under arrest;

(4) Upon arrival at the Raleigh Police Department, Detective
Thomas from Spring Lake spoke with each person separately
and each was asked to return to Spring Lake voluntarily; rights
were explained to each person and defendant read the rights
and indicated that he understood them; defendant was asked
by the officers if he would voluntarily return to the Spring
Lake Police Department and defendant agreed that he would
do so and signed a document® which indicates that he
volunteered to go back with the officers to Spring Lake, that
he realized he was not under arrest, that he did not have
to go back with the officers except of his own free will, that
he had not been threatened or promised anything, and that
he was doing this so the police could question him concerning
the crimes of homicide that occurred on 15 May 1989;

(5) Defendant was under no restraints other than the seatbelt
upon the return trip to Spring Lake;

5. The document reads as follows:

I, Joseph Edwin Bromfield, hereby volunteer to come back with Detec-
tive William R. Thomas and Officer Thomas Court to the Spring Lake
Police Department. I realize that I am not under arrest and that I
do not have to come back with these officers except of my own free will.

I have not been threatened or promised anything. I do this so the
police may question me concerning the crime of homicide that occurred
the 15th day of May, 1989. No further statement.

The document was signed by defendant at 1:30 p.m. on 16 May 1989.
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(6) Defendant’s decision to talk with Spring Lake Detective
Penny Goodwin and to make a statement and answer questions
was made after having been advised of his rights; he indicated
that he understood his rights, that he did wish to answer
questions, and he did not wish to have a lawyer present during
the questioning; the statement made by defendant was
voluntary;

(7) Defendant’s first statement was made and reduced to writing
at 7:20 p.m. on 16 May 1989;

(8) Chief Campbell talked with defendant about the statement
and told him he thought the statement was inaccurate; he
again advised defendant of his rights; at this point defendant
had not been charged and would have been free to leave the
police station and Chief Campbell explained this to defendant;

(9) Defendant indicated to Chief Campbell that he would make
a truthful statement;

{(10) Defendant asked for something to drink and to go to the
restroom and was allowed to do so. He went to the snack
bar and restroom in another part of the building unescorted;

(11) Defendant then made a second statement, which was re-
duced to writing;

(12) Defendant was then arrested for accessory after the fact
to murder and was transported to the Law Enforcement Center
in Fayetteville;

(13) Defendant was familiar with arrest procedures in North
Carolina; he had previously been arrested for felonies on three
occasions and had been given Miranda warnings on those occa-
sions; he knew he had a right to an attorney and did not
have to make any statement;

(14) Defendant’s statements were made in order to help
himself.

Based on these and other findings, the trial court concluded,
inter alia, that “none of the constitutional rights either federal
or state of the Defendant were violated by his arrest, detention,
interrogation, or either of the statements ....” The court concluded
further that defendant’s first and second statements “were made
freely, voluntarily and understandingly” and that defendant was
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aware of his rights and had “freely, knowingly, intelligently,
and voluntarily waived each of those rights” before giving the
statements.

We agree with the State that there was ample evidence in
the record to support the trial court’s findings of fact and that
the findings support the conclusions of law. A trial court’s findings
of fact are binding on appeal when supported by competent evidence.
State v. Ross, 329 N.C. 108, 123, 405 S.E.2d 158, 166 (1991). Incon-
sistencies or conflicts in the testimony do not necessarily undermine
the trial court’s findings, since such contradictions in the evidence
are for the finder of fact to resolve. State v. Jenkins, 311 N.C.
194, 203, 317 S.E.2d 345, 350 (1984).

In State v. Johnson, 317 N.C. 343, 346 S.E.2d 596 (1986), this
Court addressed a similar situation involving the circumstances
surrounding an alleged seizure of the defendant and the admissibil-
ity of his confession. In Johnson, this Court rejected the defendant’s
argument that his confession was improperly admitted into evidence
as having been made pursuant to an illegal seizure by law enforce-
ment officers without probable cause. Acting on information which
they had received, officers approached the defendant on a public
road and requested that he accompany them to the police station
so that they might question him about a homicide about which
they thought he might have information. The defendant agreed
to accompany them, and upon arrival at the station the officers
read the defendant his rights, even though at that time he was
considered merely a witness. Defendant signed a written waiver
of his rights. He was questioned for more than three hours, was
again read his rights, and once again waived them. In the afternoon,
an officer introduced the defendant to a detective who said he
“just wanted to meet a cold-blooded killer.” Johnson, 317 N.C.
at 350, 346 S.E.2d at 600. The defendant began to cry and then
made a full confession, including statements that he had killed
the victim.

At the suppression hearing, Johnson testified that he did not
think he had any choice about accompanying the officers. He thought
that he had been placed under arrest when he was approached
by the officers, one of whom had a gun. Johnson testified that
he thought that if he refused to accompany the officers he may
have risked being shot. Nevertheless, he got into the car of his
own free will. Johnson testified that there was no force involved.
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In concluding that the defendant had not been seized, the
Court in Johnson found that the evidence which supported the
trial court’s findings of fact was that the defendant testified that
he was not frisked or searched; that he was provided with ciga-
rettes and coffee; that he was allowed to go unescorted to the
bathroom and to make telephone calls; that he was left alone un-
supervised in the interview room; that the detectives never raised
their voices or talked in a loud, threatening manner and never
called him a liar; and that the defendant acknowledged that based
upon prior experiences, he understood his rights. Id. at 366, 346
S.E.2d at 608-09.

The evidence in the instant case, like that in Johnson, supports
the trial court’s findings of fact and ultimate conclusion that defend-
ant was neither seized nor involuntarily detained at the time of
the first statement. In fact, the evidence, including the form signed
by defendant on 16 May 1989, demonstrates the consensual nature
of defendant’s interaction with the police officers. At the suppres-
sion hearing, Agent Black testified that he and another officer
advised defendant at the bus station that he was not under arrest
and asked if he would accompany them to be questioned. Defendant
agreed to do so. He was at no time prior to his arrest handcuffed,
nor was his freedom restrained. Other evidence showed that while
at the police station, defendant was not intimidated or locked in
an office. Defendant signed a form in which he acknowledged his
right to decline to accompany the Spring Lake officers, but stated
that he did so of his own free will. While at the Spring Lake
police station, defendant sat in the lobby unattended and unre-
strained. It was explained to defendant that he was there voluntari-
ly, that there were no charges against him, and that he was free
to go anywhere he wanted. Defendant went unescorted to the snack
bar and restrooms, and acknowledged that based upon prior ex-
periences, he could not be coerced into talking with law enforce-
ment officers. Given these circumstances, we cannot say that a
reasonable person would have believed he was not free to leave.

[2] There is a conflict in the evidence as to exactly when defendant
was arrested. Defendant argues that the timing of his arrest is
significant. Defendant argues that he was arrested for accessory
after the fact to murder after giving the first “exculpatory” state-
ment and prior to giving the second statement. Defendant contends
that, at the time of his arrest, there was no probable cause, and
any statement relating to or subsequent to that arrest is therefore
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inadmissible as “fruit of the poisonous tree.” Defendant argues
that the trial court’s finding that defendant was arrested after,
rather than before, giving the second statement is not supported
by the evidence. Chief Campbell testified initially that defendant
was arrested after giving the second statement. Campbell later
testified that defendant was apparently arrested prior to giving
the second statement, pointing to the form upon which the second
statement was taken, which was entitled “VOLUNTARY STATEMENT
UNDER ARREST.”

Assuming, arguendo, that defendant was arrested prior to giv-
ing his second statement, we hold that the second statement was
nevertheless admissible. Contrary to defendant’s argument, the
evidence reveals that defendant’s arrest was based upon probable
cause and that defendant waived his rights to remain silent and
to have a lawyer present during questioning. In his first statement,
defendant stated that after Monroe killed the victims, he returned
home hysterical, saying that they needed to leave town because
“the heat was coming.” Defendant admitted to his decision to ac-
company Monroe out of town. Also, at the conclusion of his first
statement, defendant informed police officers that he knew the
location of the murder weapons. Although a brief search failed
to locate the weapons that night, defendant was nevertheless ar-
rested as an accessory after the fact to murder. Defendant’s admis-
sion that he left Spring Lake in the automobile with Monroe (1)
with knowledge that Monroe had murdered the two victims, (2)
with knowledge that Monroe was leaving town because “the heat
was coming,” and (3) with apparent knowledge of the location of
the murder weapons, amounts to sufficient probable cause for his
arrest as an accessory after the fact to murder. See generally
State v. Wrenn, 316 N.C. 141, 147, 340 S.E.2d 443, 447 {1986) (“Prob-
able cause exists when there is ‘a reasonable ground of suspicion,
supported by circumstances sufficiently strong in themselves to
warrant a cautious [person] in believing the accused to be guilty.' ")
(Citations omitted.)

Moreover, the trial court found as a fact, and there is substan-
tial, uncontroverted evidence in the record which indicates that
defendant was read his Miranda rights on several occasions. On
each of these occasions, defendant waived his rights. Defendant
does not challenge the trial court’s conclusion that he fully understood
his constitutional rights, including his right to remain silent. Because
defendant knowingly, voluntarily, and intelligently waived his rights
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prior to giving his second statement, that statement is admissible
even if, contrary to the trial court’s finding, defendant was under
arrest at the time of the statement. See generally State v. Massey,
316 N.C. 558, 342 S.E.2d 811 (1986) (confession properly admitted
where defendant was fully advised of his Miranda rights and his
waiver of those rights was knowing, voluntary, and intelligent).

[3] Based upon the foregoing, we hold that, because defendant
was not illegally seized or detained in violation of the Fourth Amend-
ment of the United States Constitution, the trial court did not
err in denying defendant’s motion to suppress the first two
statements. Because the first two statements were not taken in
violation of defendant’s constitutional rights, defendant’s Fourth
Amendment challenge to the admission of his third statement as
being fruit of the poisonous tree is also without merit. For the
same reasons, we conclude that defendant’s rights under Article
I, Sections 19, 20 and 23 of the North Carolina Constitution were
not violated.

In his next assignment of error, defendant argues that his
third statement should have been suppressed because it was taken
in violation of his Sixth Amendment right to counsel. It is un-
contested that defendant’s Sixth Amendment right to counsel had
attached at the time the third statement was given. A person
is entitled to counsel once judicial proceedings have been com-
menced against him, “whether by way of formal charge, preliminary
hearing, indictment, information, or arraignment.” Brewer wv.
Williams, 430 U.S. 387, 398, 51 L. Ed. 2d 424, 436 (1977); see also
State v. Tucker, 331 N.C. 12, 33, 414 S.E.2d 548, 560 (1992); State
v. Nations, 319 N.C. 318, 324, 354 S.E.2d 510, 513 (1987). Here,
defendant’s right to counsel attached at his first appearance, when
counsel was appointed. McNeil v. Wisconsin, --- U.S. ---, ---,
115 L. Ed. 2d 158, 168 (1991); Tucker, 331 N.C. at 33, 414 S.E.2d
at 560; Nations, 319 N.C. at 324, 354 S.E.2d at 514.

[4] It is well settled that once an accused has invoked his right
to have counsel present during custodial interrogation, a valid waiver
of that right cannot be established by showing merely that he
responded willingly to further police-initiated custodial interroga-
tion, even if he has been again advised of his rights. Edwards
v. Arizona, 451 U.S. 477, 484-85, 68 L. Ed. 2d 378, 386 (1981).
Therefore, an accused in custody who requests counsel is not sub-
ject to further questioning until counsel has been made available
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to him, unless the accused himself initiates further communications
with the police. Edwards, 451 U.S. at 485-86, 68 L. Ed. 2d at 386.
In Michigan v. Jackson, 475 U.S. 625, 89 L. Ed. 2d 631 (1986),
the United States Supreme Court held that this rule in Edwards,
although decided under the Fifth Amendment, applies with at least
equal force to situations involving the Sixth Amendment. Id. at
632-35, 89 L. Ed. 2d at 639-41. Under Jackson, if police initiate
an interrogation after a defendant’s assertion of his right to counsel
at a judicial proceeding, any waiver of the right for that police-
initiated interrogation is invalid. 475 U.S. at 636, 89 L. Ed. 2d
at 642; McNeil v. Wisconsin, --- U.S. at ---, 115 L. Ed. 2d at 166.

[5] At the suppression hearing regarding the third statement,
the trial court found the following relevant fact:

7. That in this case Chief Gil Campbell was desirous of
and was prepared to take the statement of the Defendant,
not knowing that he had requested counsel, and that counsel
had been appointed to represent him. That Chief Campbell
indicated to the Defendant that he was there to arrest him
for first degree murder, the Defendant indicated voluntarily
to Chief Campbell that he wished to talk with him further
about the facts of the matter, and that he thereby initiated
further conversation with the officer. That Chief Campbell
properly advised him again of his Miranda rights which the
Defendant signed and indicated that he understood.

Based upon this and other findings, the trial court concluded that
none of defendant's constitutional rights had been violated and
that “defendant initiated the statements made to Chief Campbell
even though an attorney had been appointed to represent him
on that same date.” Accordingly, the trial court concluded that
the third statement was admissible. Because there is competent
evidence in the record to support the trial court’s finding that
defendant initiated the conversation with Chief Campbell, we reject
defendant’s assignment of error.

Chief Campbell testified that, upon signing defendant out of
jail, he indicated to defendant that he had come to serve first-
degree murder warrants on him. When Chief Campbell informed
defendant of the warrants, defendant was shocked and indicated
to Chief Campbell that he wished to talk with him about the situa-
tion. Further testimony disclosed that defendant was calm when
he made the statement and that defendant talked to the officers
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of his own free will and made the statement in an effort to exculpate
himself. This evidence supports the trial court’s findings that de-
fendant initiated the discussion with Chief Campbell. We are
therefore bound by this finding. State v. Ross, 329 N.C. 108, 123,
405 S.E.2d 158, 166. We hold, therefore, that the trial court did
not err in denying defendant’s motion to suppress the third state-
ment based upon a violation of defendant’s Sixth Amendment right
to counsel.

[6] In his next assignment of error, defendant contends that the
trial court erred in denying his motion to dismiss at the close
of all the evidence the charge of robbery with a dangerous weapon
of Arlena Redd. Defendant further contends that, because the
evidence was insufficient to support a charge of robbery with a
dangerous weapon, the trial court erred in failing to dismiss the
charge of first-degree murder based upon murder in the perpetra-
tion of an armed robbery. As the basis for his argument, defendant
contends that there was no evidence that any personal property
taken belonged to Ms. Redd. Defendant argues that the evidence
showed that Star Jackson, rather than Arlena Redd, was in posses-
sion of the cocaine and money. The State responds that the evidence
was sufficient to show that each victim was robbed. We agree
with the State and find defendant’s contentions to be without merit.

In ruling on a motion to dismiss, the trial court must determine
whether there is substantial evidence of each essential element
of the offense charged. State v. Vines, 317 N.C. 242, 253, 345 S.E.2d
169, 175 (1986). The evidence is to be considered in the light most
favorable to the State, and the State is to be given the benefit
of every reasonable inference to be drawn therefrom. State wv.
Robbins, 309 N.C. 771, 775, 309 S.E.2d 188, 190 (1983). The defend-
ant’s motion to dismiss must be denied if the State has offered
substantial evidence against defendant of each essential element
of the ecrime charged. State v. Porter, 303 N.C. 680, 685, 281 S.E.2d
377, 381 (1981). Substantial evidence is “such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion.” State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980).

Under N.C.G.S. § 14-87, an armed robbery occurs when a per-
son takes or attempts to take personal property from the person
of another, or in his presence, or from any place of business or
residence where there is a person or persons in attendance, by
the use or threatened use of a dangerous weapon, whereby the
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life of a person is endangered or threatened. State v. Porter, 303
N.C. at 686, 281 S.E.2d at 382. In order to be convicted of robbery
with a dangerous weapon the State must show (1) an unlawful
taking or an attempt to take personal property from the person
or in the presence of another; (2) by use or threatened use of
a firearm or other dangerous weapon; (3) whereby the life of a
person is endangered or threatened. State v. Beaty, 306 N.C. 491,
496, 293 S.E.2d 760, 764 (1982), overruled on other grounds, State
v. White, 322 N.C. 506, 518, 369 S.E.2d 813, 819 (1988).

The evidence in the instant case, taken in the light most
favorable to the State, was clearly sufficient to show that Monroe
robbed Arlena Redd with the use of a dangerous weapon. It is
undisputed that Monroe went to the home shared by Star Jackson
and Arlena Redd, brandishing a knife and an axe handle. Upon
entering the house, Monroe struck Ms. Jackson with an axe handle.
He then struck Ms. Redd with the axe handle, and both women
fell to the floor. Monroe then shot Ms. Jackson. When Ms. Redd
regained consciousness, she begged Monroe not to kill her, saying
she would tell him where the drugs were if he would not kill
her. Monroe took his knife and started stabbing Ms. Redd. After
murdering both women, Monroe took $400 and “ten rocks” of co-
caine from the floor, while defendant observed. Defendant’s own
statements showed that Monroe was upset with both women,
“because Star and Arlena wouldn't sell him any dope” and because
they “f--- him over with some drugs.” (Emphasis added). Also,
defendant stated that, prior to going to the victims’ house, Monroe
told him that he was going to “get those bitches.” (Emphasis added).
The State presented further evidence which showed that both women
had plastic bags with a white substance in them in their clothing
when they were killed.

The above evidence, taken in the light most favorable to the
State, is sufficient to support the jury’s finding that defendant,
acting in concert with Monroe, was guilty of robbery with a dangerous
weapon of Arlena Redd, and of her murder, committed in the
perpetration of the robbery. We hold, therefore, that the trial court
did not err in denying defendant’s motions to dismiss at the conclu-
sion of all the evidence.

[71 In his next assignment of error, defendant contends that the
trial court erred in failing to exercise its discretion when it denied
the jury’'s request for a written copy of instructions regarding
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robbery with a dangerous weapon. Shortly after the jurors retired
to the jury room to deliberate, the jury sent a note through the
bailiff to the trial judge, which read: “May we have a copy of
Judge’s instructions?” The trial judge responded as follows:

There used to be a law on the books that upon a request
of a juror or any counsel or party, the Court had to reduce
instructions to writing and sign them and deliver it to the
jury. Since that has been repealed, I don’t think I'll try to do that.

The judge had the entire jury brought back into the courtroom,
whereupon he stated that there was no written instruction, per
se, that existed that could be delivered to the jury, so he must
deny the request. The jury foreman then asked if there was a
list available with the seven criteria for robbery with a dangerous
weapon. The trial judge replied that he did not have a paper which
would list the criteria but that he could reinstruct the jury as
to robbery with a dangerous weapon and list the elements, and
in so doing, give the jury the final mandate as to each count.
The trial judge asked the foreman if that was desired, and the
foreman responded affirmatively. The trial judge then instructed
the jury on the elements of robbery with a dangerous weapon,
and gave the mandate as to each count.

Defendant argues that the trial judge erred, not in denying
the request, but in failing to exercise his discretion at all. As
support, defendant relies primarily upon State v. Ashe, 314 N.C.
28, 331 S.E.2d 652 (1985), and State v. Lang, 301 N.C. 508, 272
S.E.2d 123 (1980). In Ashe, this Court held that the trial court
committed error by refusing the jury foreman’s request to review
testimony on the ground that the testimony was not available.
314 N.C. at 34-35, 331 S.E.2d at 656-57. The Court concluded that
the trial judge’s response indicated that he could not permit review
of the transcript and therefore did not exercise his discretion in
denying the request. Id. at 35, 331 S.E.2d at 657. In Lang, the
trial court also denied the jury’s request for review of the transcript.
As in Ashe, the trial judge in Lang responded to the request
by saying that there was no transeript available. This Court con-
cluded that this response was not an act of discretion and that
the denial of the request as a matter of law was therefore er-
roneous. Lang, 301 N.C. at 511, 272 S.E.2d at 125.

We believe that the trial judge in the instant case did exercise
his discretion. First, the judge realized that he was no longer re-
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quired by law to give the instructions in writing. Second, realizing
that he had the authority to reinstruct the jury, the judge decided
to do so orally, and he did. See generally State v. Prevette, 317
N.C. 148, 345 S.E.2d 159 (1986) (under N.C.G.S. § 15A-1234, trial
judge has discretion in determining whether to provide additional
instructions to the jury). Unlike the responses of the judges in
Ashe and Lang, the response of the judge in the instant case
does not indicate that he believed that he did not have the authority
to grant the request. Instead, the response indicates that because
the instructions simply did not exist in writing at the time the
request was made, reinstructing the jury orally would serve the
same purpose as written instructions and would be more efficient,
given time constraints. For these reasons, we hold that the trial
judge did exercise his discretion in deciding to deny the request
and therefore committed no error.

In his remaining assignments of error, defendant combines
three arguments. First, he argues that the trial judge erred in
refusing to instruct on “mere presence,” while reinstructing the
jury on the elements of robbery with a dangerous weapon, thereby
placing undue emphasis on “acting in concert.” Second, defendant
argues that the trial judge erred in omitting an instruction on
reasonable doubt in his final mandate to the jury regarding robbery
with a dangerous weapon. Finally, defendant contends that the
trial judge erred by giving a confusing response to a question
by the jury as to whether finding defendant guilty of robbery
with a dangerous weapon would mean that defendant was
automatically guilty of felony murder. For the reasons which follow,
we find defendant’s assignments of error to be without merit, and
we therefore reject them.

[8] Defendant argues that in the original oral instruction, the
term “acting in concert” was defined once and used at least thirty
other times throughout the instruction. In the reinstruction, the
term was used eight additional times. Defendant points out that
his sole defense was that he was “merely present” during the
commission of the crimes, while the State’s theory was that defend-
ant “acted in concert” with Monroe. Defendant argues that the
repetitious reference to acting in concert placed undue emphasis
on the State’s theory, which the court did not counterbalance with
an instruction on mere presence. We disagree.
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Review of the record reveals that the substance of defendant’s
request that the trial court reinstruct on mere presence if it in-
structed on acting in concert was satisfied. There were two reinstruc-
tions on robbery with a dangerous weapon. In the first reinstruction
in which the trial judge merely set forth the elements of robbery
with a dangerous weapon, the trial judge did not instruct on mere
presence or acting in concert. In the second reinstruction, the trial
judge instructed on both “mere presence” and “acting in concert.”
N.C.G.S. § 15A-1234 provides a trial judge with discretion in in-
structing a jury. State v. Prevette, 317 N.C. 148, 345 S.E.2d 159.
A judge is not required to repeat instructions if he chooses not
to do so. State v. Hockett, 309 N.C. 794, 309 S.E.2d 249 (1983).
Here, however, the judge chose to repeat the instructions, and
he did so substantially in accordance with defendant’s request.
We believe that he acted within his discretion, and we reject de-
fendant's assignment of error.

[9]1 Next, defendant argues that the trial judge erred in omitting
the instruction to the jury to acquit if it had a reasonable doubt
as to any of the elements of robbery with a dangerous weapon.
This omission was brought to the attention of the trial judge by
defense counsel, and the trial judge agreed to correct the instruec-
tion the next morning when court resumed. The trial judge did
exactly that. We hold, therefore, that any error in the final mandate
was cured by the trial judge’s reinstruction on reasonable doubt.

[10] Finally, defendant argues that the trial court erred in the
manner by which it responded to a question by the jury. After
being reinstructed on robbery with a dangerous weapon, and after
resuming deliberations, the trial judge received a note which said,
“If [defendant is] found guilty of robbery with a dangerous weapon,
must [the jury] automatically find him guilty of felony murder?”
Before responding, the trial judge solicited comment from both
counsel. The following occurred:

MR. PARISH [Defense counsel]: I would request that you
ask the Foreperson to see if she can articulate the question.
I mean I suspect that your hypothesis is correct, but I would
like for you to find out what the question is. If your hypothesis
is correct, I would ask you, as you have previously instructed,
to consider the charges separately and the counts separately.

The prosecutor had no comment, and the jury was conducted back
into the courtroom. The jury foreman repeated the question, which
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was, as anticipated by defense counsel and the judge, whether
defendant could be found guilty of armed robbery but not first-
degree murder. The judge responded:

All right. Very well. I'll answer the question this way. If you
remember the earlier instruction. You were advised, and I
advise you again that you're to consider each case separately
on its own merits, remembering the elements and the instrue-
tion that was given. Do you feel that answers the question?

After a bench conference in which defense counsel asked if the
judge had said “each count or each charge,” the trial judge clarified
the instruction:

I think I said that you're to consider each case separately
on its own merits, Each case, however contains two counts.
When I said “case,” I meant count. You're to consider each
count in each case separately, independently. Is there any other
question?

The jury resumed deliberations. Upon inquiry by the trial court
as to whether there were any further matters for the State or
for the defendant, the prosecutor and defense counsel answered
no. Shortly thereafter, the jury returned with the verdicts.

The trial judge’s response to the jury’s question was carefully
designed to prevent confusion by the jury. He first consulted with
counsel for defendant and the State. He then had the foreman
repeat the question, prior to attempting to respond. The judge
instructed the jury to consider each charge separately. He then
clarified this by instructing the jury to treat each count separately,
in accordance with defense counsel’s suggestion. We find no error
in the trial judge's response to the jury's question.

In defendant’s trial, we find
No error.

Justice LAKE did not participate in the consideration or deci-
sion of this case.
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STATE OF NORTH CAROLINA v. MARK TYRON SOYARS

No. 564A90

(Filed 17 July 1992)

1. Criminal Law § 78 (NCI4th)— kidnapping, murder, robbery —
motion for change of venue—pretrial publicity —denied

There was no error in the denial of a motion for change
of venue for pretrial publicity in a prosecution for kidnapping,
murder, and robbery where defendant’s jury was composed
of eight persons who had prior knowledge of the case and
four who did not, and all of the jurors who had prior knowledge
stated that they had formed no opinion and could set aside
what they had heard or read and base their verdict on the
evidence presented in court. The factors cited in State v. Jerrett,
309 N.C. 239, are essential but not exhaustive, and Jerrett
is distinguishable on the facts.

Am Jur 2d, Venue § 60; Criminal Law §§ 372, 378.

Pretrial publicity in criminal case as ground for change
of venue. 33 ALR3d 17.

2. Jury § 6.3 (NCI3d) — jury selection — questioning on accomplice
testimony —no prejudicial error

There was no prejudice in a prosecution for kidnapping,
murder, and robbery where the court during voir dire sus-
tained the State’s objection to a question concerning whether
the jurors could follow the court’s instructions on accomplice
testimony, but the court sustained the objection only as to
defendant’s presentation of the instruction and permitted de-
fendant to ask an almost identical question regarding the jurors’
ability to apply the court’s instruction.

Am Jur 2d, Jury § 202.

3. Evidence and Witnesses § 754 (NCI4th)— allegedly illegal
search —evidence admitted — cumulative —not prejudicial

There was no prejudicial error in a prosecution for kidnap-

ping, murder and robbery from the admission of evidence seized

from defendant’s backpack and duffle bag where the evidence
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was merely cumulative and corroborative of testimony of other
witnesses, including defendant.

Am Jur 2d, Evidence § 256.

Criminal Law § 442 (NCI4th)— prosecutor’s argument —role
of jury—conscience of community —no error

There was no error in a prosecution for kidnapping, murder
and robbery from the prosecutor’s argument to the jury that
it was acting as the voice and conscience of the community.
The impropriety in State v. Scoit, 314 N.C. 309, did not lie
in the statements that the jury had become the representa-
tives of the community, but in the invocation of public senti-
ment about drinking and driving and the accidents caused
by such behavior.

Am Jur 2d, Trial § 569.

Prejudicial effect of prosecuting attorney’s argument to
jury that people of city, county, or community want or expect
a conviction. 85 ALR2d 1132 supp. sec. 1.

Jury § 6.1 (NCI3d)— individual voir dire and sequestration
of prospective jurors—denied —no abuse of discretion
The trial court did not abuse its discretion in denying

a motion for individual voir dire and sequestration of potential
jurors due to pretrial publicity. N.C.G.S. § 15A-1214(j).

Am Jur 2d, Trial §§ 1494-1496.

Separation of jury in criminal case before introduction
of evidence—modern cases. 72 ALR3d 100.

Criminal Law § 107 (NCI4th) — kidnapping, murder, robbery —in
camera examination of law enforcement files

The trial court did not err in a prosecution for kidnapping,
murder and robbery by denying defendant’s motion for access
to investigative files or for an in camera inspection where
defendant was provided with all of an accomplice’s statements
prior to trial, the court ordered the State to produce all ex-
culpatory evidence, defendant was entitled to and received
the statements of the prosecution’s material witnesses, and
defendant was unable to show the existence of any Brady
evidence denied him.

Am Jur 2d, Criminal Law § 830.
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Withholding or suppression of evidence by prosecution
in criminal case as vitiating conviction. 34 ALR3d 16.

Right of accused in state courts to inspection or disclosure
of evidence in possession of prosecution. 7 ALR3d 8.

7. Criminal Law § 107 (NCI4th) — kidnapping, murder, robbery —
accomplice — disclosure of psychiatric records—denied
A defendant in a kidnapping, murder, and robbery prose-
cution was deprived of no information or evidence that would
have materially assisted his defense or have led to a different
result at trial when the trial court denied his motion for
discovery of the psychiatric evaluation of an accomplice.

Am Jur 2d, Criminal Law § 830.

Withholding or suppression of evidence by prosecution
in criminal case as vitiating conviction. 34 ALR3d 16.

Right of accused in state courts to inspection or disclosure
of evidence in possession of prosecution. 7 ALR3d 8.

APPEAL of right by defendant pursuant to N.C.G.S. § TA-27(a)
from a judgment imposing a sentence of life imprisonment entered
by Albright, J., at the 16 April 1990 Criminal Session of Superior
Court, ROCKINGHAM County, upon a jury verdict finding defendant
guilty of first-degree murder. Heard in the Supreme Court 9 March
1992.

Lacy H. Thornburg, Attorney General, by Mary Jill Ledford,
Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Gordon
Widenhouse, Assistant Appellate Defender, for defendant appellant.

WHICHARD, Justice.

Defendant was indicted on counts of first-degree kidnapping,
robbery with a dangerous weapon, and first-degree murder. The
jury convicted defendant on all counts. In a capital sentencing
proceeding pursuant to N.C.G.8. § 15A-2000, the jury recommend-
ed, and the trial court imposed, a sentence of life imprisonment
for the murder conviction. Because the jury found defendant guilty
of first-degree murder under the felony murder rule, the trial court
arrested judgment on the kidnapping and robbery convictions. De-
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fendant appealed as of right. We conclude that defendant received
a fair trial, free from prejudicial error.

The State presented the following evidence tending to show
that on 18 July 1989, after robbing and kidnapping Nan Barnard
Doyle, defendant killed her:

Byron Poindexter, defendant’s cousin, testified that while giv-
ing defendant a ride on 17 July 1989, defendant asked Poindexter
to drive by Nan's Hallmark Shop in the Meadow Green Shopping
Center, Nan Doyle's place of business. At that time defendant
remarked that he might have to rob the business because he needed
money and might want to leave town. Defendant also stated that
a robbery would be relatively easy because Nan worked alone
and that he would consider robbing her near closing time. After
Poindexter expressed his disapproval, defendant replied that it
was “just a thought.”

Donald William (Billy) Campbell, Jr. (Campbell), who was also
charged with the murder of Nan Doyle, but was tried separately,
testified that he first met defendant on 10 July 1989. Campbell,
his wife Lisa Campbell, defendant, and Julie Medley, defendant’s
girlfriend, met a number of times during the following week.
Campbell and defendant discussed the possibility of robbing a poker
house, and Campbell observed that defendant owned a .45 caliber gun.

On 18 July 1989, defendant telephoned Campbell and asked
that he pick him up at the Mar-Gre Motel where he had been
staying. Defendant had no money and wanted to leave the motel.
Campbell met defendant around 6:30 a.m. and decided not to go
to work. The two men drove around the area and returned to
Campbell's apartment in the afternoon. Lisa Campbell and Julie
Medley arrived at approximately 4:00 p.m. Following an argument
about Campbell's absence from work, Lisa told him to leave and
come back later to pick up his clothes. Campbell took his .25 caliber
handgun and left. Defendant joined him. Defendant’s belongings,
which included his .45 caliber handgun, were still in Campbell's car.

Campbell testified that defendant then directed him to the
Meadow Green Shopping Center, and they proceeded directly to
Nan’s Hallmark Shop. They entered the shop, and defendant asked
Nan Doyle when it closed. When a police car passed by, defendant
became nervous and decided to leave. Campbell and defendant
drove away and agreed to rob the store. They returned to the
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shop before closing. Defendant asked Campbell to give him the
.25 caliber gun because it could be more easily concealed. Defendant
and Campbell reentered the shop, whereupon defendant told Nan
he was robbing her, shook the gun at her, and told her to put
the money in a plain bag. After Nan gave him the money, defendant
told her she would have to leave with them. Campbell drove out
of town; the victim sat on defendant’s lap. They stopped along
a gravel road adjacent to some woods. Defendant took the victim
into the woods, telling her he was going to tie her up. Campbell
waited in the car for about ten minutes. He heard three gunshots,
and then defendant came running out of the woods carrying a
woman's watch. They drove away, and defendant told Campbell
he had had to kill Nan. Defendant looked through Nan's purse
and then threw it into the river. Campbell received half of the
$1000 stolen from the shop.

While driving from the area later that evening, Campbell and
defendant passed Lisa and Julie and pulled over to talk to them.
Defendant got out of the car to talk to Julie. Her testimony re-
vealed that defendant gave her a gold bracelet and a jade ring
which were later identified as the vietim’s. Campbeli and defendant
drove on to Virginia and registered at a motel. While defendant
was showering, Campbell left, taking his .25 caliber handgun with
him. On 25 July 1989, Campbell informed authorities of the location
of the victim’s body.

Law enforcement officials discovered the body that day in
an abandoned house in a densely wooded area just outside Eden.
Evidence collected at the scene inciuded the victim’s personal belong-
ings and three empty .25 caliber cartridge cases. A forensic
pathologist identified two gunshot wounds to the head and one
to the neck as the cause of death. Three small caliber bullets
were removed from the body. A State Bureau of Investigation
forensic firearms expert concluded that one of the bullets came
from Campbell’s pistol, but was unable to attribute the other two
bullets to a particular weapon.

Defendant testified that he did not murder Nan Doyle. He
confirmed that he spent 18 July 1989 with Campbell, but contended
that after Campbell and Lisa argued, he accompanied Campbell
to Nan's Hallmark Shop, went in briefly with him, and then re-
turned to Campbell’'s apartment. When they returned they found
a note from Lisa telling Campbell to take his things and leave.
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Campbell left the apartment, and defendant stayed behind. Campbell
returned approximately an hour later with his pistol in hand and
a grocery bag. Later, both men left the apartment. In Campbell’s
car defendant noticed a ring, bracelet, and watch, and he asked
Campbell if he could buy them from him. Campbell told defendant
he could have the ring and watch. Defendant then gave them to
Julie when they met the women along the road. The two men
proceeded to Virginia, where Campbell later left defendant at the
motel.

[1]1 In his first assignment of error, defendant contends the trial
court erred in denying his pretrial and renewed motions for change
of venue or, in the alternative, for a special venire. Defendant
argues that he could not obtain a fair and impartial trial in Rock-
ingham County due to pretrial publicity and that the denial of
these motions infringed on his federal and state constitutional rights.
For the reasons below, we hold that the trial court properly denied
the motions.

The relevant statute regarding motions for change of venue
states:

If, upon motion of the defendant, the court determines
that there exists in the county in which the prosecution is
pending so great a prejudice against the defendant that he
cannot obtain a fair and impartial trial, the court must either:

(1) Transfer the proceeding to another county in the prose-
cutorial district as defined in G.S. 7TA-60 or to ancther
county in an adjoining prosecutorial district as defined
in G.S. TA-60, or

(2) Order a special venire under the terms of G.S. 15A-958.
N.C.G.S. § 15A-957 (1988).

Three basic principles regarding the implementation of this
statute are well settled. (1) “ ‘Due process requires that an accused
receive a trial by an impartial jury free from outside influences.””
State v. Boykin, 291 N.C. 264, 269, 229 S.E.2d 914, 917 (1976) (quoting
Sheppard v. Maxwell, 384 U.S. 333, 362, 16 L. Ed. 2d 600, 620
(1966) ); see also State v. Jerrett, 309 N.C. 239, 307 S.E.2d 339
(1983). Thus, where there is a reasonable likelihood that prejudicial
pretrial publicity will prevent a fair trial, the trial court must
transfer the case to another county. N.C.G.S. § 15A-957. (2) The
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burden of showing prejudice that prevents a fair trial is on the
defendant. State v. Dobbins, 306 N.C. 342, 344, 293 S.E.2d 162,
163 (1982); State v. Boykin, 291 N.C. at 269, 229 S.E.2d at 917-18.
(3) A motion for change of venue is addressed to the sound discre-
tion of the trial judge whose ruling will not be overturned absent
an abuse of discretion. State v. Dobbins, 306 N.C. at 344, 293
S.E.2d at 164; State v. Oliver, 302 N.C. 28, 37, 274 S.E.2d 183,
189 (1981).

In support of his first motion for change of venue, defendant
submitted copies of approximately eighteen newspaper articles cover-
ing the victim’s disappearance and the ensuing arrests. The publici-
ty included references to two prior kidnappings from area shopping
centers, a story on defendant’s criminal history, and a story on
the vietim’s grandfather who had been murdered more than fifty
years earlier under uncannily similar circumstances. In a hearing
on the motion, two Eden police officers testified that the event
precipitated a large number of phone calls from concerned citizens
and that the content of the calls reflected the spread of rumors
“like wildfire.” A local attorney opined that, given community senti-
ment, a fair trial could not be had in Rockingham County. The
motion for change of venue and the motion for special venire were
denied. Defendant later renewed the motion, supporting it with
articles published since the denial of his first motion. The trial
court denied defendant’s renewed motion, concluding, inter alia, -
that the news articles were not unduly inflammatory and that
defendant had failed to demonstrate that the publicity would pre-
vent him from obtaining a fair trial. The trial court denied defend-
ant's subsequent and final renewed motion on similar grounds.

Standing alone, evidence of pretrial publicity does not establish
a reasonable likelihood that a fair trial cannot be had. “ ‘This court
has consistently held that factual news accounts regarding the com-
mission of a erime and the pretrial proceedings do not of themselves
warrant a change of venue.'” State v. Madric, 328 N.C. 223, 229,
400 S.E.2d 31, 35 (1991} (quoting State v. Gardner, 311 N.C. 489,
498, 319 S.E.2d 591, 598 (1984), cert. denied, 469 U.S. 1230, 84
L. Ed. 2d 369 (1985) ). Having reviewed the news articles submitted
by defendant, we conclude that they are primarily factual in nature.
Most of the articles address the sequential events of the murder,
which began with the victim's disappearance, continued through
the arrests, and terminated with the trial proceedings. Some of
the publicity, however, may be deemed inflammatory. One article
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focused on defendant’s eriminal record, and others emphasized the
community’s shock at the disappearance of a wellregarded
businesswoman. Even so, the burden remains on defendant to show
that it was reasonably likely that the jurors would base their deci-
sions on pretrial information rather than on the evidence presented
at trial. State v. Hunt, 325 N.C. 187, 199, 381 S.E.2d 453, 460
(1989). “Where, as here, a jury has been selected to try the defend-
ant and the defendant has been tried, the defendant must prove
the existence of an opinion in the mind of a juror who heard.his
case that will raise a presumption of partiality.” State v. Madric,
328 N.C. at 228, 400 S.E.2d at 35.

In further support of his argument, defendant observes that
the majority (approximately eighty-five percent) of the prospective
jurors had been exposed to media coverage of the murder, and
that some of these jurors served on his jury. Exposure to pretrial
publicity does not necessarily render a juror incapable of impartiali-
ty. The United States Supreme Court has noted that

[iln these days of swift, widespread and diverse methods of
communication, an important case can be expected to arouse
the interest of the public in the vieinity, and scarcely any
of those best qualified to serve as jurors will not have formed
some impression or opinion as to the merits of the case. This
is particularly true in criminal cases. To hold that the mere
existence of any preconceived notion as to the guilt or in-
nocence of an accused, without more, is sufficient to rebut
the presumption of a prospective juror's impartiality would
be to establish an impossible standard. It is sufficient if the
juror can lay aside his impression or opinion and render a
verdict based on the evidence presented in court.

Irvin v. Dowd, 366 U.S. 717, 72223, 6 L. Ed. 2d 751, 756 (1961).

This Court has noted that jurors’ responses to questions during
voir dire provide “[plerhaps the most persuasive evidence that
the pretrial publicity was not prejudicial or inflammatory.” State
v. Richardson, 308 N.C. 470, 480, 302 S.E.2d 799, 805 (1983). When
each juror states unequivocally that he can set aside what he has
heard previously about a defendant’s guilt and arrive at a deter-
mination based solely on the evidence presented at trial, a defend-
ant fails to establish an abuse of discretion by the trial court in
refusing to grant a change of venue. State v. Corbett, 309. N.C.
382, 396, 307 S.E.2d 139, 148 (1983); see also State v. Madric, 328
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N.C. at 230, 400 S.E.2d at 3536 (no abuse of discretion where
each of the five jurors exposed to pretrial publicity gave such
unequivocal answers).

The record shows that defendant’s jury was composed of eight
persons who had prior knowledge of the case and four who did
not. When questioned during the selection process, all of the jurors
who had prior knowledge stated that they had formed no opinion
and could set aside what they had heard or read and base their
verdict on the evidence presented in court. Given these statements,
the trial court did not abuse its discretion in concluding that the
evidence of these jurors’ prior knowledge of the case failed to
establish a reasonable likelihood that they would base their deci-
sions on pretrial information.

Finally, defendant argues that he has established the need
for a change of venue in the same manner as the defendant in
State v. Jerrett, 309 N.C. 239, 307 S.E.2d 339, a case in which
we held the trial court’s denial of a motion for change of venue
to be improper. Defendant contends that he fulfilled the three
conditions requisite for a change of venue enumerated in Jerrett,
where we stated:

[Dlefendant, in meeting his burden of showing that pretrial
publicity precluded him from receiving a fair trial, must show
that jurors have prior knowledge concerning the case, that
he exhausted peremptory challenges and that a juror objec-
tionable to the defendant sat on the jury.

Id. at 255, 307 S.E.2d at 347-48. Defendant erroneously interprets
this quote to mean that a showing of these three factors warrants
a change of venue. A reading of Jerrett in its entirety and a
review of cases prior to Jerrett make it clear, however, that although
these three factors are essential, they are not exhaustive. In Jerrett,
the Court went on to say: “In deciding whether a defendant has
met his burden of showing prejudice, it is relevant to consider
that the chosen jurors stated that they could ignore their prior
knowledge or earlier formed opinions and decide the case solely
on the evidence presented at trial.” Id. In other cases, the Court
has referred to the absence of these factors to show that a defend-
ant failed to meet his burden of proof. See State v. Dobbins, 306
N.C. at 345, 293 S.E.2d at 164; State v. Harrill, 289 N.C. 186,
191, 221 S.E.2d 325, 328-29, death sentence vacated, 428 U.S. 904,
49 L. Ed. 2d 1211 (1976). Defendant’s inference that the mere presence
of all three warrants a change of venue, however, is incorrect.
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Further, Jerrett is distinguishable on the facts. In Jerrett,
defendant presented extensive testimony from members of the media,
a sheriff, a local magistrate and three attorneys that a fair trial
could not be had in Allegheny County. The Court noted that the
county, with a population of approximately 9,600, was small, rural,
closely-knit, “in effect, a neighborhood.” One third of the potential
jurors knew or were familiar with the victims or their family;
four of the jurors who served were at least familiar with the vie-
tims’ relatives, and six jurors were at least familiar with the State's
witnesses. More importantly, the Court reversed the trial court’s
ruling in part because the record revealed undue emphasis on the
right of county residents to try the case where the crime was
committed. State v. Jerrett, 309 N.C. at 254, 307 S.E.2d at 347.

Here, although he presented similar evidence from media
representatives and a member of the legal community, defendant
has not established a reasonable likelihood that pretrial publicity
prevented a fair and impartial trial in Rockingham County. Thus,
the trial court did not abuse its discretion in denying his motion
for change of venue.

[2] In his next assignment of error, defendant contends the trial
court erred in sustaining the State’s objection to a question defend-
ant posed to prospective jurors regarding their ability to apply
instructions on accomplice testimony. Defendant argues that the
ruling prevented him from obtaining information necessary to exer-
cise his “for cause” and peremptory challenges intelligently and
thereby secure an impartial jury. We conclude that there is no
merit in this contention.

Both the State and the defendant have the right to question
prospective jurors to determine their fitness and competency to
serve. N.C.G.S. §§ 9-15(a) (1986), 15A-1214(c) (1988). This right serves
a double purpose —to ascertain whether grounds for challenge for
cause exist and to enable counsel to exercise peremptory challenges
intelligently. State v. Allred, 275 N.C. 554, 169 S.E.2d 833 (1969).
However, the extent and manner of counsel’s inquiry rest within
the trial court’s discretion; thus, to establish reversible error, the
defendant must show prejudice in addition to a clear abuse of
discretion. State v. Parks, 324 N.C. 420, 378 S.E.2d 785 (1989);
State v. Young, 287 N.C. 377, 214 S.E.2d 763 (1975), death penalty
vacated, 428 U.S. 903, 49 L. Ed. 2d 1208 (1976); State v. Bryant,
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282 N.C. 92, 191 S.E.2d 745 (1972), cert. denied, 410 U.S. 958, 35
L. Ed. 2d 691, and cert. denied, 410 U.S. 987, 36 L. Ed. 2d 184 (1973).

The question the trial court refused to allow follows:

[DEFENSE COUNSEL]: This case, as the District Attorney in-
dicated, is a case in which there is to be testimony by the
co-defendant, Donald William Campbell, otherwise known as
Billy Campbell and he was also charged with these offenses
and the Court will give you certain instructions regarding

. . accomplice testimony. Basically those instructions will in-
clude instructions that an accomplice is considered by the law
to have an interest in the outcome of the case and you should
examine the testimony in whole or in part and you should
treal what you believe the same as you would treat any other
believable evidence in court.

Now I ask you is there anyone on the jury as it is presently
constituted that could not follow that instruction? In other
words, that you should scrutinize that testimony because he
has an interest in the case. Anybody that could not follow
that instruction?

[PROSECUTOR]: Objection.
COURT: What is the objection?

[DEFENSE COUNSEL]: Your Honor, I was making an inquiry,
if they could follow the Court instructions about accomplice’s
testimony and I read the accomplice testimony rule.

COURT: Objection is sustained as to reading law to the jury,
that is for the Court.

[DEFENSE COUNSEL]: Then could each of you follow the Court’s
instructions with regard to the accomplice’s testimony? If you
could raise your hand at this time if you could follow the
Court’s instructions in that regard.

We conclude that defendant has failed to show prejudice from
the court’s ruling. It is clear that defendant was interested in
determining whether there were any prospective jurors who could
not follow the “accomplice testimony” instruction. The trial court
sustained the objection only as to defendant’s presentation of the
instruction, and it permitted defendant to ask an almost identical
question regarding the jurors’ ability to apply the court’s instrue-
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tion. There is no indication that any prospective juror was unable
to do so. A complete review of the jury selection voir dire reveals
that the trial court was cooperative and tolerant of both parties’
extensive questioning. This assignment of error is overruled.

[3] Next, defendant contends the trial court committed reversible
error in denying his motion to suppress evidence which was recovered
by the Rockingham County Sheriff's Department at the time of
his arrest. On 24 July 1989, law enforcement officers stopped the
truck in which defendant was riding and directed him to exit the
vehicle. After handcuffing and shackling defendant and placing him
in the police car, the officers seized defendant’s duffle bag and
backpack from the truck. Defendant argues that evidence from
the bags was obtained by an unreasonable search and seizure;
therefore, its admission at trial violated his federal and state con-
stitutional rights. Assuming, arguendo, that the evidence should
have been suppressed, we conclude that given its nature, any error
in its admission was harmless beyond a reasonable doubt and does
not entitle defendant to a new trial.

“Error committed at trial infringing upon a defendant’s con-
stitutional rights is presumed to be prejudicial and entitles him
to a new trial unless the error committed was harmless beyond
a reasonable doubt.” State v. Brown, 306 N.C. 151, 164, 293 S.E.2d
569, 578, cert. denied, 459 U.S. 1080, 74 L. Ed. 2d 642 (1982); see
also N.C.G.S. § 15A-1443(b) (1988). The United States Supreme Court,
in the case in which it established this standard, explained that
in essence, the question is * ‘whether there is a reasonable pos-
sibility that the evidence complained of might have contributed
to the conviction.”” Chapman v. California, 386 U.S. 18, 24, 17
L. Ed. 2d 705, 710 (quoting Fahy v. Connecticut, 375 U.S. 85, 86-87,
11 L. Ed. 2d 171, 173 (1963}), rek’'g denied, 386 U.S. 987, 18
L. Ed. 2d 241 (1967).

The evidence seized from defendant’s duffle bag and backpack
consisted of a receipt from the Arborgate Inn in Christianburg,
Virginia, a receipt from the Innkeeper in Eden, three Greyhound
bus receipts, and defendant’s .45 caliber pistol. It is clear from
the record that this evidence was merely cumulative. It corroborated
the testimony of other witnesses and that of the defendant himself.
Defendant testified that prior to the murder he had been living
in motels in Eden, that the night of the murder he stayed at
a motel in Virginia, and that afterwards he went to Atlanta by
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bus to meet his girlfriend. He also stated that he owned a .45
caliber handgun. The State’s evidence indicated that the murder
weapon was a .25 caliber handgun. Testimony from defendant’s
girlfriend, motel and bus station employees, and Billy Campbell
also included the facts supported by the evidence from the bags.
Moreover, the evidence did not in any manner directly link defend-
ant to the crime. Its most important role was to establish defend-
ant’s whereabouts after the murder. Given that other competent
and admissible evidence tended to prove the same facts as the
allegedly improperly obtained evidence, we conclude with confidence
that any error resulting from admission of the evidence was harmless
beyond a reasonable doubt.

[4] Defendant next argues that the trial court erred in overruling
his objection to a portion of the prosecutor’s closing argument.
He avers that the prosecutor’s remarks impermissibly urged the
jury to render a verdict based on the outrage of the community
rather than the evidence. We find no error in the ruling.

The argument to which defendant objected follows:

[PROSECUTOR]: You know, everyone of you, not just one or
two of you, but everyone of you at some point in your adult
life you said why don’t they do something about violence. Why
don’t they do something about victim’s rights?

[DEFENSE COUNSEL]: Objection to this argument.

[PROSECUTOR]: Your Honor please, the argument is that at
some point in their lives they have said why don’t they do
something about violent crimes, why don’t they do something
about it.

COURT: Objection is overruled.

[PROSECUTOR]: Ladies and gentlemen, you have heard it said
why don’t they do something, you know there is no mystical
“they” hiding around in this courtroom. Not hiding any place.
Just do something about the violent crimes. Jurys [sic] do
something about victim’'s rights. And jurors follow the law.

As evidence of improper argument, defendant also points to the
prosecutor’s later statement to the jury: “You come here and repre-
sent the conscious [sic] of the community.”
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Trial counsel are granted wide latitude in the scope of jury
argument, and control of closing arguments is in the discretion
of the trial court. State v. Zuniga, 320 N.C. 233, 253, 357 S.E.2d
898, 911, cert. denied, 484 U.S. 959, 98 L. Ed. 2d 384 (1987); State
v, Williams, 317 N.C. 474, 481, 346 S.E.2d 405, 410 (1986). Further,
for an inappropriate prosecutorial comment to justify a new trial,
it “must be sufficiently grave that it is prejudicial error.” State
v. Britt, 291 N.C. 528, 537, 231 S.E.2d 644, 651 (1977).

Defendant relies on our holding in State v. Scott, 314 N.C.
309, 333 S.E.2d 296 (1985), that statements about the sentiments
of the citizens of the community are improper and are a basis
for reversal when the defendant shows them to be prejudicial.
Id. at 312-13, 333 S.E.2d at 298. In Scott, the prosecutor argued:

[TThere’s a lot of public sentiment at this point against drinking
and driving, causing accidents on the highway. And, you know,
you read these things and you hear these things and you think
to yourself, “My God, they ought to do something about that.”

Well, ladies and gentlemen, the buck stops here. You twelve
judges in Cumberland County have become the “they”.

Id. at 311, 333 S.E.2d at 297.

We emphasized in Scott that the impropriety of the prosecutor’s
argument did not lie in his statements that “the buck stops here”
or that the jurors had “become the they.” “These statements cor-
rectly informed the jury that for purposes of the defendant’s trial,
the jury had become the representatives of the community.” Id.
The argument became improper, however, when the prosecutor
invoked public sentiment about drinking and driving and the ac-
cidents caused by such behavior. Id. at 312, 333 S.E.2d at 298.
The argument went outside the record and could have led the
jury to convict the defendant because of accidents caused by other
impaired drivers. Id. “Further, such statements could only be con-
strued as telling the jury that the citizens of the community sought
and demanded conviction and punishment of the defendant. . . .
[Bly such arguments, ‘[tlhe State was asking the jury to lend an
ear to the community rather than a voice.”” Id. (quoting Prado
v. State, 626 S.W.2d 775, 776 (Tex. Crim. App. 1982)).
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The prosecutor’s remarks here reminded the jury that for
purposes of defendant’s trial, it was acting as the voice and con-
science of the community. In recent cases we have repeatedly held
such arguments permissible. State v. Artis, 326 N.C. 278, 329-30,

384 S.E.2d 470, 499 (1989) (“When you hear of such acts . . . you
think, ‘Well, somebody ought to do something about that. . . .
You are the somebody. . . . You speak for Robeson County

... .0, death sentence wvacated, 494 U.S. 1023, 108 L. Ed. 2d
604 (1990), on remand, 329 N.C. 679, 406 S.E.2d 827 (1991); State
v. Huff, 326 N.C. 1, 71, 381 S.E.2d 635, 676 (1989) (“Today, you
speak for the people of North Carolina. You are the moral con-
science of our community.”), death sentence vacated, --- U.S. ---,
111 L. Ed. 2d 777 (1990), on remand, 328 N.C. 532, 402 S.E.2d
577 (1991); State v. Brown, 320 N.C. 179, 203, 358 S.E.2d 1, 18
(“[W]hen you hear of such acts, you say, ‘Gee, somebody ought
to do something about that. You know something, Ladies and
Gentlemen of the Jury, today you are the somebody that everybody
talks about . . .."), cert. demied, 484 U.S. 970, 98 L. Ed. 2d 406
(1987). The trial court did not err in overruling defendant’s objec-
tion to the prosecutor’s summation.

[6] Defendant also argues that the trial court erred in denying
his motion for individual voir dire and sequestration of prospective
jurors. He contends that in light of pretrial publicity which included
information inadmissible at trial, individual voir dire was required.
We disagree.

“In capital cases the trial judge for good cause shown may
direct that jurors be selected one at a time, in which case each
juror must first be passed by the State. These jurors may be
sequestered before and after selection.” N.C.G.S. § 156A-1214(j) (1988).
In State v. Barts, 316 N.C. 666, 343 S.E.2d 828 (1986), we recapitulated
the established construction of this statute:

This provision does not grant either party any absolute right.
. . . The decision of whether to grant sequestration and in-
dividual woir dire of prospective jurors rests in the sound
discretion of the trial court, and its ruling will not be disturbed
absent a showing of an abuse of discretion. . . . A trial court
may be reversed for an abuse of discretion only upon a showing
that its ruling was so arbitrary that it could not have been
the result of a reasoned decision.

Id. at 67879, 343 S.E.2d at 837 (citations omitted).
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Defendant recognizes that this Court has consistently denied
relief on this argument. He nevertheless contends that he might
have been able to demonstrate more effectively the impact of pretrial
publicity on potential jurors if individual voir dire had been allowed.
On that basis, he asks that we reconsider our previous holdings.
See, e.g., State v. Reese, 319 N.C. 110, 119-20, 353 S.E.2d 352,
357 (1987). We decline to do so and accordingly overrule this assign-
ment of error.

[6] Defendant next assigns error to the trial court’s denial of
his request for an in camera examination of certain law enforcement
files. During a pretrial motions hearing, defendant acknowledged
that the State had complied with discovery requests for access
to each of Billy Campbell’s prior written statements. He then sought
access to other witnesses’ statements, purportedly within law en-
forcement files, in order to see if they contained evidence exculpating
defendant or if they conflicted with any of Campbell’s statements.
Essentially, defendant argued that because Campbell made at least
four different statements which were at times largely inconsistent,
any statement made by another witness would contradict Campbell
in part, thereby impeaching Campbell and tending to exculpate
defendant.

In response to defendant’s argument, the court required the
District Attorney to provide defendant with copies of any statements
made to the officers once the witness testified at trial. The court
also ordered the State to provide any statement made by a witness
which tended to exculpate defendant. After this ruling, defendant
requested that the court conduct an in camera review of the in-
vestigative files to search for exculpatory evidence.

Prior to jury selection, defendant renewed his request that
the court conduet an in camera inspection of investigative files
for exculpatory evidence. The court noted that defendant was in
possession of all of Billy Campbell’s statements and then deter-
mined, after inquiring of the District Attorney, that defendant had
been provided with all evidence of an exculpatory nature. The
court found facts that defendant’s motion constituted a “fishing
expedition” involving a search of the entire investigative file in
search of exculpatory evidence. The court found that defendant’s
request was “so broad as to be gemneral in nature” and that it
did not suffice as a specific request for disclosure contemplated
by State v. Hardy, 293 N.C. 105, 235 S.E.2d 828 (1977).
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We conclude that the court did not err in denying defendant’s
request for access to investigative files or for an in camera inspec-
tion. “[N]o statutory provision or constitutional principle requires
the trial court to order the State to make available to a defendant
all of its investigative files relating to his case . . . .” State v.
MecLaughlin, 323 N.C. 68, 85, 372 S.E.2d 49, 61, death sentence
vacated, 494 U.S. 1021, 108 L. Ed. 2d 601 (1990), on remand, 330
N.C. 66, 408 S.E.2d 732 (1991). A defendant is legally entitled to
access to certain portions of the State’s evidence prior to trial.
By statute, a defendant is entitled to all statements of a codefend-
ant. N.C.G.S. § 15A-903(b) (1988). However, defendant here has
made no showing, and does not contend on appeal, that there was
a statement by Campbell of which he was deprived.

Defendant is also statutorily entitled ta any statement of a
witness other than the defendant, in the possession of the State
and relating to the subject matter of the witness’ testimony, once
the witness has testified. N.C.G.S. § 15A-903(f) (1988). If the State
wishes to withhold a statement, thé court must conduect an in camera
review of the statement to determine whether the statement relates
to the subject matter of the testimony. However, as defendant’s
request came prior to the testimony of any of the witnesses, he
was not yet entitled to such statements and an in camera review
would have been premature. Thus, defendant’s right to access to
evidence, prior to trial, was not violated.

At this point in the pretrial hearing, defendant’s argument
became merely a demand for an in camera inspection of the in-
vestigative files in search of exculpatory material. Defendant has
a constitutional right to the disclosure of exculpatory or favorable
evidence. “Impeachment evidence, . . . as well as exculpatory
evidence, falls within the Brady rule.” United States v. Bagley,
473 U.S. 667, 676, 87 L. Ed. 2d 481, 490 (1985); see also Brady
v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215 (1963). “This rule applies
regardless of whether there has been a specific request for the
evidence.” State v. Wise, 326 N.C. 421, 429, 390 S.E.2d 142, 147
(citing United States v. Agurs, 427 U.S. 97, 49 L. Ed. 2d 342 (1976),
cert. denied, --- U.S. ---, 112 L. Ed. 2d 113 (1990) ). In Hardy,
however, we noted:

Under Agurs, it appears the prosecutor is constitutionally re-
quired to disclose only at trial evidence that is favorable and
material to the defense. Due process is concerned that the
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suppressed evidence might have affected the outcome at trial
and not that the suppressed evidence might have aided the
defense in preparing for trial.

State v. Hardy, 293 N.C. at 127, 235 S.E.2d at 841. In light of
the facts that defendant was provided with all of Campbell’s
statements prior to trial, that the trial court ordered the State
to produce all exculpatory evidence, that defendant was entitled
to and received the statements of the prosecution’'s material
witnesses, and that defendant is unable to show the existence of
any Brady evidence denied him, we conclude that there was no
“reasonable probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been dif-
ferent.” Bagley, 473 U.S. at 682, 87 L. Ed. 2d at 494. Thus, this
assignment of error is overruled.

[71 In his last assignment of error, defendant contends the court
erred in denying his motion for disclosure of certain psychiatrie
records and evaluations relating to Billy Campbell. During the pretrial
motions hearing, defendant introduced testimony from Dr. Bob
Rollins to the effect that Dr. Rollins conducted a pretrial examina-
tion of Billy Campbell. Defendant then sought to determine whether
evidence tending to exculpate him arose out of Dr. Rollins’ testing
and evaluation of Campbell. The court conducted an in camera
inspection of Dr. Rollins’ records and notes and made available
to defendant such portions as were favorable to the defense. Cer-
tain portions were excised as they did not relate to the subject
matter of Dr. Rollins’ testimony. The court further ordered the
remainder of the file to be sealed and made available for appellate
review.

The record on appeal as originally filed with this Court con-
tained no sealed documents. Upon our request, the Clerk of Superior
Court of Rockingham County has forwarded to us all sealed
documents in her records relating to this case. We have examined
these records, and we conclude that the court did not erroneously
exclude evidence favorable to defendant. See State v. Phillips,
328 N.C. at 1819, 399 S.E.2d at 301.

Following Billy Campbell’s testimony at trial, defendant re-
newed his motion for discovery of Dr. Rollins’ psychiatric evaluation
of Campbell. In doing so, defendant contrasted the basis of his
earlier motion, his Brady right to exculpatory evidence, with the
basis for his renewed motion, his statutory right to a testifying
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witness’ statements relating to the subject matter of his testimony.
N.C.G.S. § 15A-903(f). The trial court denied defendant’s motion
because of Judge Ferrell's earlier in camera inspection of the records,
and in light of the provision by Judge Ferrell of certain portions
of the psychiatric report and evaluation. Though it appears that
the trial court did not distinguish between these bases in making
its ruling, we hold that defendant suffered no prejudice. Having
reviewed the sealed report and evaluation, we conclude that defend-
ant was deprived of no information or evidence that would have
materially assisted his defense or have led to a different result
at trial. Thus, we overrule this assignment of error.

No error.

STATE OF NORTH CAROLINA v. BOBBY RAY MOSS

No. 86A90
(Filed 17 July 1992)

1. Homicide § 253 (NCI4th)— murder—premeditation and
deliberation — sufficiency of evidence
There was sufficient evidence in a first degree murder
prosecution that the victim died as a result of a premeditated
and deliberate murder by defendant where defendant borrowed
three dollars from his sister as she let him off near a house
on 7 January 1989; defendant and the victim left the house
later that day and were seen walking along the highway near
the scene of the killing; the vietim was then wearing the same
clothes as when her body was found and defendant was then
wearing a toboggan that was found at the crime scene; hair
from defendant was found at the scene; the cause of death
was strangulation, which would have required the perpetrator
to continue to apply pressure to the victim’s throat for two
minutes after she lost consciousness; defendant was seen alone
on the highway near the scene of the killing shortly after
the victim had last been seen alive walking with defendant;
defendant was now carrying a “wad” of cash and appeared
to be nervous; and no evidence of provocation was presented.

Am Jur 2d, Homicide § 454.
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2. Homicide § 277 (NCI4th) — felony murder —robbery — evidence

sufficient

There was sufficient evidence from which the jury could
find defendant guilty of felony murder based on common law
robbery where defendant had borrowed three dollars earlier
in the day of the crime; the vietim had $375 in her pocketbook
before she went walking with defendant; defendant had a “wad”
of money later that same day; and no money was found in
the victim's pocketbook or at the scene of the murder.

Am Jur 2d, Homicide § 454.

. Constitutional Law § 344 (NCI4th)— murder, kidnapping,

robbery — voir dire —unrecorded bench conferences with pro-
spective jurors—new trial

A defendant in a prosecution for first degree murder,
kidnapping, and robbery received a new trial where the court
conducted private, unrecorded bench conferences with pro-
spective jurors during jury selection and nothing in the record
establishes the nature and content of the trial court’s private
discussions with the prospective jurors. Prior holdings compel
the conclusion that defendant must receive a new trial on
all charges, both capital and noncapital, presented to the jury
during defendant’s capital trial because the State failed to
show that the violation of the right to be present during the
capital trial was harmless beyond a reasonable doubt.

Am Jur 2d, Criminal Law §§ 901-905.
Validity of jury selection as affected by accused’s absence
from conducting of procedures for selection and impaneling

of final jury panel for specific cases. 33 ALR4th 429.

Justice MEYER concurring.

APPEAL by the defendant pursuant to N.C.G.S. § TA-27(a) from

judgments sentencing him to death for first-degree murder and
to a sentence of imprisonment for common law robbery, entered
by Griffin, J., on 31 January 1990 in Superior Court, DUPLIN Coun-
ty. Heard in the Supreme Court on 13 April 1992,
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Lacy H. Thornburg, Attorney General, by Tiare B. Smiley,
Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Staples
Hughes, Assistant Appellate Defender, for the defendant-appellant.

MITCHELL, Justice.

The State’s evidence tended to show the following. On Satur-
day, 14 January 1989, hunters discovered the body of the victim
Pauline Sanderson in a wooded area off Highway 1003 in Duplin
County. The hunters immediately called the sheriff.

Sheriff’s deputies arrived shortly thereafter and found the vic-
tim's body in a clearing. The body was lying against a tree with
a navy blue sweater tied around the neck and to the tree. The
deputies observed a red jacket, a toboggan hat, an open pocketbook
and items apparently from the pocketbook strewn near the body.
The victim’s body was clothed in a white blouse and red slacks
that were unbuttoned at the top. There was an injury to the left
side of the victim’s head.

Roger Byrd, a resident of the area where the victim's body
was found, testified that he gave the victim a ride to the house
of Archie Mathis around 9 a.m. on Saturday, 7 January 1989. When
they arrived, the victim stated that she had misplaced her purse
which had contained about $375. She searched for her purse and
found it in Mathis’s car. The victim indicated that all the money
was accounted for. The purse was big and dark-colored and con-
tained a billfold that was medium-sized and white. Byrd later
identified the bilifold found at the scene of the killing as the one
belonging to the victim. Byrd stayed at the house for twenty to
thirty minutes and saw the defendant enter the house as he was
leaving.

Archie Mathis testified that Byrd brought the victim to his
house on the morning of 7 January 1989. The defendant Bobby
Ray Moss arrived shortly afterwards. When the defendant left
to go to his brother's residence, the victim said she would walk
with him as far as her brother-in-law’s trailer. When the victim
left with the defendant, she was carrying a pocketbook and was
wearing red pants and a light-colored blouse. The defendant was
wearing a dark-colored toboggan hat. This was the last time Archie
Mathis saw Ms. Sanderson alive.
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Kenneth Mathis, a nephew of Archie Mathis, testified that
on 7 January 1989, the defendant left Archie Mathis's house with
the victim. The defendant was carrying a brown bag that appeared
to contain a change of clothes.

Vickie Godwin Baker, an employee at the Rose Hill IGA Store,
testified that she saw the victim walking with a younger man
along the highway on Saturday, 7 January 1989. Baker recognized
the victim as a customer of the store. The man walking with the
vietim was much younger than the victim and was wearing a tobog-
gan hat.

William R. Woodcock, a high school student, testified that
he saw the defendant on Saturday, 7 January 1989, between 3
and 4 p.m. as Woodcock was driving out of his driveway. The
defendant was walking with a woman. When Woodcock returned
home thirty to thirty-five minutes later, he saw the defendant
walking alone. The defendant came into his yard and asked for
a ride. Woodcock and his brother took the defendant to Warsaw.
The defendant was wearing jeans with white socks pulled up over
the outside of the jeans and was not wearing a hat. The defendant
was carrying a lot of cash and paid Woodcock five dollars for
the ride. The defendant appeared nervous.

The victim’s sister, Marleen Pope, testified that the victim
received a disability check of $368 on the first of each month.
The navy sweater found at the scene of the killing belonged to
the victim and had been a gift from the victim’'s daughter. Pope
did not recognize the toboggan hat that was found at the scene.

Detective W.E. Ramsey testified regarding the details of the
crime scene. The body of the victim was found clothed in a white
blouse and red pants. The body was face up with a navy sweater
looped around the neck and tied to a tree. The body was without
shoes or socks. A maroon-colored toboggan hat and a maroon
purse were found next to the victim's body. The contents of
the purse were spilled on the ground. No money was found in
the purse or at the scene of the killing. The victim’s body bore
bruises on the neck and a wound just above the left eye exposing
the edge of the skull.

W. Scott Worsham testified for the State as an expert in
forensic hair examination and identification. Worsham examined
eighty head hairs taken from the toboggan hat found near the
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body; these hairs were consistent with hair of the defendant. None
were consistent with those of the victim. One head hair from the
navy sweater and one on a handkerchief found at the scene originated
from the defendant. A pubic hair found on the red jacket was
consistent with the defendant’s pubic hair. A forensic serologist
testified that he found sperm inside the victim's vagina.

The medical examiner noted that there were minor injuries
on the vietim's abdomen and wrists. Near the victim’s left eye
was a laceration measuring one-quarter inch in length that exposed
the victim’s skull. This injury was probably caused by blunt force.
The medical examiner determined that the cause of the victim's
death was strangulation but could not determine the time of death.
The medical examiner stated that the changes in the body's condi-
tion were consistent with the death occurring on 7 January 1989.

The defendant did not testify at trial, but did introduce evidence.
Robert Wiggins, the defendant’s employer, testified that the de-
fendant was not at work on Saturday, 7 January 1989. The defend-
ant was paid $200 per week and had been paid on the 6th or
Tth of January 1989.

The defendant’s sister, Betty Ann Beddingfield, testified that
the defendant was drunk on Saturday, 7 January 1989, when she
dropped him off near Archie Mathis's house about 1 p.m. At that
time the defendant asked his sister for three dollars to play cards.
The defendant came back to Beddingfield’s house at 5:30 p.m. by
taxi and paid for the taxi with cash. The defendant had a “wad”
of money on him and was not wearing the toboggan hat she had
seen him wearing earlier. Beddingfield identified the toboggan hat
found at the scene as belonging to the defendant. Timothy
Beddingfield, Betty Ann Beddingfield’s husband, corroborated his
wife’s testimony.

Other evidence introduced at trial is discussed at other points
in this opinion where pertinent to the issues raised by the defendant.

At the close of the State’s evidence, and again at the close
of all evidence, the defendant moved to dismiss all of the charges
against him for insufficiency of the evidence. The trial court denied
the motions.

[1] The defendant assigns as error, inter alia, the trial court’s
denial of his motions to dismiss the first-degree murder charge
and the common law robbery charge for insufficiency of the evidence.
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The defendant argues that the State presented insufficient evidence
to support a reasonable finding that the defendant killed the victim
with premeditation and deliberation, killed the victim during a
common law robbery, or committed any robbery or killing at all.

In State v. Small, 328 N.C. 175, 400 S.E.2d 413 (1991}, we
described the appropriate standard for appellate review of such
questions as follows:

“On a motion to dismiss on the ground of insufficiency
of the evidence, the question for the court is whether there
is substantial evidence of each element of the crime charged
and of the defendant’s perpetration of such crime.” State v.
Bates, 309 N.C. 528, 533, 308 S.E.2d 258, 262 (1983).

[TThe trial court must view the evidence in the light most
favorable to the State, giving the State the benefit of
every reasonable inference to be drawn from it. . . . If
there is substantial evidence — whether direct, circumstan-
tial, or both —to support a finding that the offense charged
has been committed and that the defendant committed
it, the case is for the jury and the motion to dismiss
should be denied.

State v. Locklear, 322 N.C. 349, 358, 368 S.E.2d 377, 382-83
(1988) (citations omitted). Further, “[t]he defendant’s evidence,
unless favorable to the State, is not to be taken into considera-
tion.” State v. Jones, 280 N.C. 60, 66, 184 S.E.2d 862, 866
(1971). The determination of the witnesses’ credibility is for
the jury. See Locklear, 322 N.C. at 358, 368 S.E.2d at 383.
“[Clontradictions and discrepancies do not warrant dismissal
of the case —they are for the jury to resolve.” State v. Earnhardt,
307 N.C. 62, 67, 296 S.E.2d 649, 653 (1982).

State v. Small, 328 N.C. at 180-81, 400 S.E.2d at 415-16, quoted
in State v. Quick, 329 N.C. 1, 19, 405 S.E.2d 179, 190-91 (1991).
“*The trial court’s function is to determine whether the evidence
will permit a reasonable inference that the defendant is guilty
of the crimes charged.” ” Quick, 329 N.C. at 19, 405 S.E.2d at 191
{(quoting State v. Vause, 328 N.C. 231, 237, 400 S.E.2d 57, 61 (1991) ).

Under this standard, we conclude that the State presented
substantial evidence to support the defendant’s conviction of first-
degree murder, both on the theory of premeditation and delibera-
tion and the theory of felony-murder. N.C.G.S. 14-17 (Supp. 1991).
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The evidence, taken in the light most favorable to the State, tended
to show that the defendant went to Archie Mathis’s house on 7
January 1989 about 1 p.m. When the defendant’s sister let him
off near the house, the defendant borrowed three dollars from
her. Later that day, the defendant and the victim left Mathis’s
house and were seen walking together along the highway near
the scene of the killing. At that time, the victim was wearing
the same clothes as when her body was found. When seen walking
with the victim, the defendant was wearing a toboggan hat that
was later found at the crime scene. Several of the defendant’s
head hairs were on the hat. Also, the defendant’s head hairs were
found on the navy sweater found around the victim’s neck and
on a handkerchief found near the vietim’s body. Hair consistent
with the defendant’s pubic hair was on the victim's red jacket
found at the scene. An expert examined all eighty-three individual
hairs found at the scene, which included five different types of
body and head hair. In the expert’s opinion, any possibility that
all these hairs came from someone other than the defendant was
extremely remote. The medical examiner determined that the cause
of the vietim’s death was strangulation. The defendant was seen
alone on the highway near the scene of the killing shortly after
the victim had last been seen alive walking with the defendant.
Although earlier that day the defendant had needed to borrow
three dollars from his sister, he was carrying a “wad” of cash
and appeared to be nervous after walking with the vietim the
last time she was seen alive. There clearly was substantial evidence
that the defendant killed the victim.

When determining whether there is sufficient evidence to sup-
port a reasonable finding that a killing was done with premeditation
and deliberation, the court may consider evidence tending to show,
inter alia, the following: (1) want of provocation on the part of
the deceased; (2) the conduct and statements of the defendant before
and after the killing; (3) the dealing of lethal blows after the de-
ceased has been felled and rendered helpless; (4) evidence that
the killing was done in a brutal manner; and (5) the nature and
number of the victim’s wounds. State v. Vause, 328 N.C. 231, 238,
400 S.E.2d 57, 62 (1991); State v. Bullock, 326 N.C. 253, 258, 388
S.E.2d 81, 84 (1990). The State presented evidence here that the
victim was murdered in a brutal manner. The victim suffered a
laceration near her left eye that exposed a portion of her skull.
The medical examiner discovered a hairline fracture of the victim’s
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skull that was probably caused by a blunt force injury. In addition,
the medical examiner determined that the victim was strangled
to death. The victim’s thyroid cartilage or voice box was fractured,
which resulted in a large amount of internal bleeding. The medical
examiner testified that a person being strangled would become
unconscious in fifteen to twenty seconds. The perpetrator would
have had to continue to apply pressure on the victim’s throat for
two minutes after she lost consciousness in order to kill her. No
evidence of provocation was presented. State v. Robbins, 319 N.C.
465, 356 S.E.2d 279, cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226
(1987). Such evidence was substantial evidence that the victim died
as a result of a premeditated and deliberate murder.

[2] There was also substantial evidence from which the jury quite
reasonably could find that the defendant was guilty of felony-murder,
with common law robbery as the underlying felony. Common law
robbery is:

“the felonious, non-consensual taking of money or personal prop-
erty from the person or presence of another by means of violence
or fear.” State v. Smith, 305 N.C. 691, 700, 292 S.E.2d 264,
270, cert. denied, 459 U.S. 1056, 74 L. Ed. 2d 622 (1982). The
felonious taking element of common law robbery requires “a
taking with the felonious intent on the part of the taker to
deprive the owner of his property permanently and to convert
it to the use of the taker.” State v. Lawrence, 262 N.C. 162,
168, 136 S.E.2d 595, 599-600 (1964)

State v. Herring, 322 N.C. 733, 739-40, 370 S.E.2d 363, 368 {1988).

Evidence tended to show that when the defendant’s sister
dropped him off near Archie Mathis's house, the defendant bor-
rowed three dollars from her. Before the defendant went walking
with the victim, the vietim had about $375 in her pocketbook.
Later that same day, the defendant had a “wad” of money. No
money was found in the victim’s pocketbook or at the scene of
the murder. There was substantial evidence supporting each ele-
ment of common law robbery and substantial evidence to support
a reasonable finding that the defendant murdered the vietim in
order to rob her of her money. Therefore, the trial court did not
err by refusing to dismiss either the first-degree murder charge
or the charge of common law robbery.
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[3] In another assignment of error, the defendant contends that
the trial court committed reversible error under Article I, Section
23 of the Constitution of North Carolina when it conducted unrecord-
ed private bench discussions with prospective jurors during jury
selection for the defendant’s capital trial. We have often held that
similar errors required a new trial. E.g., State v. Johnston and
Johnson, 331 N.C. 680, 417 S.E.2d 228 (1992); State v. Cole, 331
N.C. 272, 415 S.E.2d 716 (1992); State v. McCarver, 329 N.C. 259,
404 S.E.2d 821 (1991); State v. Smith, 326 N.C. 792, 392 S.E.2d
362 (1990). With commendable candor, the State concedes that it
is unable to distinguish the errors in such cases from the error
in the present case in any meaningful way.

When the first group of prospective jurors was brought into
the courtroom at the commencement of jury selection for the de-
fendant’s trial, the trial court asked whether any prospective juror
would have difficulty in serving as a juror. Several prospective
jurors approached the bench and conferred privately with the trial
court. Neither the court reporter, the defendant, nor defense counsel
were privy to these conversations. On the second day of jury selec-
tion, the trial court asked a similar question of prospective jurors.
Several more prospective jurors approached the bench and con-
ferred privately with the trial court. None of these conferences
with prospective jurors was recorded and all of them were con-
ducted out of the hearing of the court reporter, the defendant,
and defense counsel. The trial court made no entry in the record
tending to establish in any manner what took place during most
such private unrecorded bench conferences with prospective jurors.

The issue before us is whether the trial court’s action in con-
ducting unrecorded bench conferences with prospective jurors out
of the hearing of the defendant and his counsel violated the defend-
ant’s right to be present at every stage of the trial. As we have
often stated:

The confrontation clause of the Constitution of North Carolina
guarantees the right of this defendant to be present at every
stage of the trial. State ». Huff, 325 N.C. 1, 29, 381 S.E.2d
635, 651 (1989); N.C. Const. Art. I, § 23 (1984). This state con-
stitutional protection afforded to the defendant imposes on
the trial court the affirmative duty to insure the defendant’s
presence at every stage of a capital trial. The defendant’s
right to be present at every stage of the trial “ought to be
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kept forever sacred and inviolate.” State v. Blackwelder, 61
N.C. 38, 40 (1866). In fact, the defendant’s right to be present
at every stage of his capital trial is not waiveable. State v.
Artis, 325 N.C. 278, 297, 384 S.E.2d 470, 480 (1989): State
v. Huff, 325 N.C. at 31, 381 S.E.2d at 652. But cf. State v.
Tate, 294 N.C. 189, 239 S.E.2d 821 (1978) (private communica-
tion between a judge and a seated juror expressly disapproved,
however, the defendant’s failure to object to the impropriety
held to constitute a waiver).

Smitk, 326 N.C. at 794, 392 S.E.2d at 363.

Jury selection is a stage of a capital trial at which the defend-
ant must be present. Id. The trial court erred by conducting bench
conferences with prospective jurors out of the hearing of the de-
fendant and his counsel. Id. Therefore, “[u]nless the State proves
that the denial of the defendant’s right, under article I, section
23 of the Constitution of North Carolina, to be present at this
stage of his capital trial was harmless beyond a reasonable doubt,
we must order a new trial.” Id. (citing State v. Huff, 325 N.C.
1, 33, 381 S.E.2d 635, 653 (1989), death sentence vacated on other
grounds, --- US. ---, 111 L. Ed. 2d 777 (1990)).

We cannot determine from the record of this capital trial
whether the error in question was harmless beyond a reasonable
doubt. Nothing in the record before us establishes the nature and
content of the trial court’s private discussions with the prospective
jurors. Therefore, we are required to conclude that the State has
failed to carry its burden of proving that the trial court’s errors
were harmless beyond a reasonable doubt. Smith, 326 N.C. at 794,
392 S.E.2d at 364. As a result, the defendant must receive a new trial.

The State argues, however, that even if the defendant must
receive a new trial for murder, a new trial is not required for
the noncapital charge of common law robbery. The State points
out that in noncapital trials, the defendant’s right of presence is
personal and the defendant may waive his right. State v. Richardson,
330 N.C. 174, 410 S.E.2d 61 (1991); State v. Tate, 294 N.C. 189,
239 S.E.2d 821 (1978). The State correctly summarizes this legal
principle in cases where the defendant is tried only for noncapital
offenses. However, we have held when a defendant was tried in
a capital trial at which both capital and noncapital offenses were
- joined for trial, that the defendant may not waive the constitutional
requirement of his presence. In such cases, absent a showing of
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harmlessness beyond a reasonable doubt, the defendant is entitled
to a new trial for all offenses charged, both capital and noncapital.
E.g., State v. Cole, 331 N.C. 272, 415 S.E.2d 716 (1992); State ».
McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991); State v. Smith,
326 N.C. 792, 392 S.E.2d 362 (1990).

In Smith, the defendant was charged with and convicted of
first-degree murder, felonious breaking and entering, and being
a habitual felon. 326 N.C. at 793, 392 S.E.2d at 363. We held there
that the defendant was entitled to a new trial because the State
could not show that the trial court’s unrecorded private conversa-
tions with the prospective jurors were harmless beyond a reasonable
doubt. Id. at 794, 392 S.E.2d at 364. As a result, we concluded
that “we must vacate the verdicts and judgments entered against
the defendant after the capital ¢rial in which these errors were
committed.” Id. at 795, 392 S.E.2d at 364 (emphasis added).

In State v. McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991),
the defendant was tried capitally and convicted of first-degree murder
and robbery with a dangerous weapon. Id. at 260, 404 S.E.2d at
821. We granted the defendant a new trial because the State could
not show that the private unrecorded conversations between the
trial court and the prospective jurors which violated the defend-
ant’s right of presence were harmless beyond a reasonable doubt.
Id. at 261, 404 S.E.2d at 822. We ordered a new trial on all charges
which had been before the jury during the defendant’s capital
trial —first-degree murder and armed robbery. Id.

In the recent case of State v. Cole, 331 N.C. 272, 415 S.E.2d
716 (1992), the State raised the same argument it asserts in the
present case. In Cole, the defendant was charged with the murder
of his girlfriend and his girlfriend’s mother. Id. at 274, 415 S.E.2d
at 716. The charges were joined and presented to the jury in
a capital trial at which the defendant was tried for his life for
the first-degree murder of his girlfriend and also tried for the
noncapital offense of the second-degree murder of his girlfriend’s
mother. Id. We held that the trial court erred when it excused
prospective jurors after holding unrecorded bench conferences with
them and concluded that the State had not shown that the error
was harmless beyond a reasonable doubt. Id. at 275, 415 S.E.2d
at 718. The State argued that the defendant was not tried capitally
for the murder of his girliriend’s mother and, therefore, the defend-
ant could waive his right of presence with regard to the noncapital
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offense of second-degree murder. Id. at 276-77, 415 S.E.2d at 718.
The State argued that the defendant, by not objecting at trial,
waived his right of presence with regard to the charge of second-
degree murder and, as a result, the conviction for that charge
was without error. Id. at 277, 415 S.E.2d at T18. Relying on Smith
and McCarver, we rejected the State’s argument and held that
the defendant must receive a new trial on all charges which had
been presented during his capital trial. Id.

In State v. Mitchell, 321 N.C. 650, 365 S.E.2d 554 (1988), we
granted a new trial on all charges—both capital and noncapital —
because of prejudicial error committed by the trial court. Id. at
651, 365 S.E.2d at 555. In that case, the defendant was charged
with first-degree murder, armed robbery, aiding and abetting in
armed robbery, and felonious conspiracy. Id. at 651, 365 S.E.2d
at 554. The charges were joined and brought on for trial in a
capital trial at which the defendant was placed in jeopardy of
receiving the death penalty for first-degree murder. We held that
the trial court’s denial of the defendant’s statutory right to have
all of his counsel address the jury at the conclusion of each stage
of a capital trial required a new trial. Id. at 659, 366 S.E.2d at
559. Although the error related only to rights attaching to a eriminal
defendant during a capital trial, we held that the same

principles of law require us to hold in cases where a capital
felony has been joined for trial with noncapital charges “that
the failure of the trial judge to allow both of defendant’s counsel
to make the closing argument was prejudicial error in the
noncapital as well as the capital charges.” State v. Eury, 317
N.C. at 518, 346 S.E.2d at 451. Therefore, the defendant is
also entitled to a new trial as to the noncapital charges in
the present case.

Id.

A proper regard for the doctrine of stare decisis and the
adherence to case precedents required by that doctrine compels
us to follow the rules established in our prior cases and, therefore,
to grant the defendant in the present case a new trial for both
the capital offense of first-degree murder and the noncapital offense
of common law robbery.

The State has presented no reason sufficient to convince us
that our reasoning in our prior cases was wrong. Our prior holdings
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compel us to conclude that this defendant must receive a new
trial on all charges —both capital and noncapital —presented to the
jury during the defendant’s capital trial because the State has
failed to show that the violation of the defendant’s right of presence
during his capital trial was harmless beyond a reasonable doubt.

We are confident that the actions of the trial court were in
good faith and resulted from its concern for the efficient selection
of the jury. Nevertheless, the defendant must receive a new trial
on these charges.

New trial.

Justice MEYER concurring.

I agree in all respects with the opinion of the majority. I
write separately only to point out a matter not addressed by the
majority.

With regard to defendant’s contention that the trial court erred
in conducting private, unrecorded bench conferences with prospec-
tive jurors, the majority relies in part on our recent opinion in
State v. Cole, 331 N.C. 272, 415 S.E.2d 716 (1992). As in this case,
the trial court in Cole conducted unrecorded bench conferences
with prospective jurors on two days. In Cole, the first instance
of unrecorded bench conferences with prospective jurors occurred
immediately following the court’s announcement that its first order
of business would be to select a grand jury and grand jury foreman.
Id. at 274, 415 S.E.2d at 717. Because “defendant’s trial had not
commenced at that time,” we concluded that “defendant did not
have the right to be present at the conferences.” Id. at 275, 415
S.E.2d at 717. However, we further concluded that the defendant
was entitled to a new trial because the trial court had excused
other prospective jurors questioned during private, unrecorded bench
conferences that were held after the defendant’s case had been
called for trial and jury selection had commenced. Id. Thus, in
Cole, we made it clear that a defendant has no right to be present
during private, unrecorded bench conferences with prospective jurors
prior to the commencement of the defendant’s trial.

My review of the record on appeal in this case reveals that
defendant’s case was never formally called for trial by the prose-
cutor; thus, it is unclear whether the trial court’s conferences with
prospective jurors on the first day were conducted before or after
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defendant’s trial had commenced. However, here, as in Cole, a
second venire was summoned to appear at trial after jury selection
had commenced in defendant’s case. As with the first venire, the
trial court asked of these prospective jurors whether any of them
would have difficulty serving as a juror. Several of these prospec-
tive jurors approached the bench and conferred privately with the
trial court, out of the hearing of the court reporter, defendant,
and defense counsel. At least one prospective juror was then ex-
cused by the trial court without explanation. While it is unclear
from the record on appeal whether some of the trial court's earlier,
private, unrecorded conferences with prospective jurors occurred
before defendant's case was called for trial or had otherwise com-
menced, it is quite clear that the trial court deprived defendant
of his state constitutional right to presence by engaging in private,
unrecorded communications with prospective jurors on the second
day of jury selection, well after defendant’s trial had commenced.
Because the State has failed to show that the trial court’s error
with regard to these latter ex parte communications was harmless
beyond a reasonable doubt, defendant is entitled to a new trial.

ANNER F. EVANS, EMPLOYEE, PLAINTIFF v. AT&T TECHNOLOGIES, INC.,
SELF-INSURED, EMPLOYER, DEFENDANT

No. 294PA91
(Filed 17 July 1992)

1. Master and Servant § 69 (NCI3d)— workers’ compensation —
voluntary disability payments—dollar-for-dollar deduction
The deduction allowed by N.C.G.S. § 97-42 from amounts
paid as workers’ compensation entitles defendant employer,
subject to Commission approval, to full dollar-for-dollar rather
than week-to-week credit for disability benefits voluntarily paid
to plaintiff employee under the employer’s sickness and acci-
dent disability plan.

Am Jur 2d, Workmen’s Compensation § 365.

2. Master and Servant § 69 (NCI3d)— workers’ compensation —
disability payments —deduction of before-tax amount

The amount of the deduction under N.C.G.S. § 97-42 for

disability payments is the gross before-tax amount paid by
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the employer’s disability plan rather than the net after-tax
amount received by the employee.

Am Jur 2d, Workmen’s Compensation § 365.

Justice WEBB did not participate in the consideration or
decision of this case.

ON discretionary review pursuant to N.C.G.S. § TA-31 of a
unanimous decision of the Court of Appeals, 103 N.C. App. 45,
404 S.E.2d 183 (1991), reversing in part an order filed on 14 March
1989 by the North Carolina Industrial Commission (as modified
by an order of the Commission entered on 30 March 1989). Heard
in the Supreme Court on 9 March 1992,

Walden & Walden, by Margaret D. Walden and Daniel S.
Walden, for the plaintiff-appeliee.

Womble Carlyle Sandridge & Rice, by Richard T. Rice and
Clayton M. Custer, for the defendant-appellant.

MITCHELL, Justice.

The defendant AT&T Technologies, Inc. (“AT&T") has brought
forward only two issues for review by this Court. The first is
whether the deduction allowed by N.C.G.S. § 97-42 from amounts
to be paid as workers’ compensation entitles the defendant-employer
AT&T to full credit for all disability benefits paid to the plaintiff-
employee under AT&T’s Sickness and Accident Disability Plan.
A second issue —properly raised in, but not addressed by, the Court
of Appeals—is whether the amount of any deduction under N.C.G.S.
§ 97-42 is to be based on the gross before-tax amount paid by
the defendant’s disability plan or the net after-tax amount received
by the employee. We conclude that AT&T must receive full credit
under N.C.G.S. § 97-42 for the disability benefits paid by its disabili-
ty plan and that the amount of such credit must be based on
the gross before-tax amount of disability benefits paid under its
disability plan for the benefit of the plaintiff-employee.

Certain relevant facts are not disputed before this Court. On
20 February 1986 the plaintiff Anner F. Evans was injured while
she was working for AT&T at its plant in Winston-Salem. The
defendant AT&T provides a Sickness and Acecident Disability Plan
(“Plan”) which compensates its employees when they are absent
from work due to injury or disability, regardless of the cause.
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Under that Plan, the plaintiff was paid $474.25 per week during
her first two-week period of temporary total disability in 1986
and $495.88 per week during a second period of temporary total
disability from 8 February 1987 to 2 August 1987. The plaintiff
received no benefits under the defendant’s Plan after 2 August
1987. The plaintiff received a total of $13,290.50 in benefits under
the Plan. All payments to the plaintiff under the Plan were made
during a time when the defendant-employer had not accepted the
plaintiff's injuries as compensable by workers’ compensation benefits
and when no determination of compensability had been made by
the Industrial Commission.

On 3 April 1986 the plaintiff filed a claim with the North
Carolina Industrial Commission seeking workers’ compensation
benefits. A deputy commissioner entered an Opinion and Award
on 23 June 1988 finding and concluding that the plaintiff had been
temporarily totally disabled during two different periods. First,
the plaintiff was disabled from 21 February 1986 to 3 March 1986.
Later, she was disabled from 6 February 1987 through 23 November
1987 (approximately forty weeks) at which time she returned to
work part-time. The deputy commissioner held that the plaintiff
was entitled to workers’' compensation benefits of $294 per week
for both of her periods of temporary total disability, less a deduc-
tion under N.C.G.S. § 97-42 for some, but not all, of the payments
she had received under the defendant’s Plan.

The deputy commissioner also ordered that the defendant pay
the plaintiff weekly benefits for permanent partial disability at
a weekly rate of $294 for seventy weeks commencing 24 Novem-
ber 1987. Neither party before this Court disputes the award
to the plaintiff on account of her permanent partial disability,
and the defendant seeks no deduction from the payment of those
benefits.

In an Order and Award filed 14 March 1989, the Industrial
Commission, relying on Foster v. Western-Electric Co., 320 N.C.
113, 357 S.E.2d 670 (1987), amended the deputy commissioner’s
award and granted the defendant AT&T full credit for all payments
made to the plaintiff under AT&T's Plan. The Commission other-
wise adopted as its own the Opinion and Award of the deputy
commissioner. Upon a motion to clarify filed by the defendant,
the Commission entered an Order on 30 March 1989 amending
its Opinion and Award of 14 March 1989 by inserting therein a
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directive that the credit the defendant was to receive ‘“shall be
based on net after-tax wages paid plaintiff.”

The plaintiff-employee Evans appealed to the Court of Appeals
and assigned as error the Commission’s holding that AT&T was
entitled to full credit for all payments made to her under its Plan.
The defendant AT&T cross-assigned as error, inter alia, (1) the
conclusion by the Industrial Commission that the plaintiff’s injury
was a compensable injury under Article I of Chapter 97 of the
General Statutes of North Carolina, our Workers’ Compensation
Act, and (2) the Commission’s conclusion that the credit the defend-
ant received for payments under its Plan should be based on net
after-tax wages paid to the plaintiff.

Although the Court of Appeals did not expressly affirm or
reverse that part of the Commission’'s Award holding that the
plaintiff was entitled to workers’ compensation benefits for her
injury, it seems to have agreed with the Commission’s ruling in
that regard. The defendant has not brought the issue forward on
appeal to this Court, and that part of the Commission’s Award
must be and is left in full effect. The Court of Appeals concluded
that the defendant AT&T was only entitled to partial credit under
N.C.G.S. § 9742 for the payments made under its Plan to the
plaintiff, not full credit as ordered by the Commission. For that
reason, the Court of Appeals reversed that part of the Opinion
and Award of the Commission.

The defendant AT&T petitioned this Court seeking our discre-
tionary review of the Court of Appeals’ conclusion that for purposes
of the deduction authorized by N.C.G.S. § 97-42, AT&T could only
receive credit for part of the payments made under its Plan. AT&T
contended that the Court of Appeals had erred in its resulting
holding reversing in part the Commission's Award. AT&T also
requested that this Court resolve one of the issues properly presented
to, but not resolved by, the Court of Appeals —whether the amount
AT&T is entitled to deduct from the plaintiff’'s workers’ compensa-
tion benefits is the gross before-tax payment made under AT&T’s
Plan or the net after-tax payment received by the plaintiff. The
defendant AT&T did not seek our review of any other issues.
We allowed AT&T's petition, thereby granting review limited to
the two issues it sought to raise.

In the present appeal, the plaintiff-employee argues that the
defendant AT&T should only receive what the parties and the
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Court of Appeals have denominated as a “week-for-week credit”
for payments made on her behalf under AT&T’s Plan. She specifically
argues that under such a “week-for-week credit” AT&T may only
receive credit for—and, thus, deduct from the plaintiff’s workers’
compensation benefits for temporary total disability —an amount
calculated by subtracting “from the total number of weeks during
which [workers’] compensation was found otherwise due, the total
number of weeks during which the Defendant [AT&T] had made
wage continuation payments of at least the compensation rate.”
Specifically, to apply the “week-for-week credit” advocated by the
plaintiff-employee, one would first calculate the total number of
weeks in which an employer had paid its employee as muchk or
more than the weekly rate the employee was awarded as workers’
compensation benefits. The employer would then be entitled to
deduct only an amount equal to the weekly workers’' compensation
benefits the employee was awarded for each such week. An employer
would receive no credit whatsoever for any amounts it paid during
weeks in which it paid the employee less than the weekly workers’
compensation rate. Nor would an employer receive credit for any
amounts it paid during any week in excess of the weekly rate
of workers’ compensation benefits awarded to the employee.

Applying a “week-for-week credit,” according to the plaintiff,
the defendant AT&T should receive a credit in the present case
only for an amount equal to the weekly benefits the Commission
awarded her for the weeks between 21 February 1986 and 3 March
1986 and for the weeks between 6 February 1987 and 2 August
1987. The plaintiff says AT&T is entitled to such credit because
the plaintiff received benefits under AT&T's Plan for each of those
weeks in excess of the $294 weekly amount later awarded by the
Industrial Commission for the plaintiff’s temporary total disability.
The AT&T Plan did not pay the plaintiff any benefits after 2
August 1987; therefore, the plaintiff argues AT&T should receive
no deduction from the workers’ compensation benefits awarded
the plaintiff for the weeks after 2 August 1987. The plaintiff argues
the defendant AT&T must pay her full workers’ compensation
benefits of $294 per week for the weeks beginning 2 August 1987
through 23 November 1987 when, under the Award of the Industrial
Commission, the plaintiff was still entitled to temporary total disabili-
ty benefits but received no payments under AT&T’s Plan.
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[11 The defendant AT&T on the other hand argues, relying on
N.C.G.S. § 97-42 and Foster v. Western-Electric Co., 320 N.C. 113,
357 S.E.2d 670 (1987), that it should receive what the parties and
the Court of Appeals denominated as a “full dollar-for-dollar” eredit
for all payments made under its Plan to the plaintiff, including
all payments made in any weeks in excess of the weekly workers’
compensation award. In other words, the defendant AT&T argues
that it is entitled to deduct from the amounts to be paid the plaintiff
as workers’ compensation all dollars paid to the plaintiff under
the AT&T Plan which were not “due and payable” within the
meaning of N.C.G.S. § 97-42 when payment was made. Like the
Industrial Commission, we conclude that the defendant's argument
in this regard is correct. Therefore, we reverse the decision of
the Court of Appeals, which concluded that the defendant AT&T
was only entitled to a week-for-week credit under N.C.G.S. § 97-42
and reversed the modified Award of the Commission.

The parties do not dispute whether the defendant is entitled
to a “eredit” or deduction; they simply dispute the type and amount
of deduction. The controlling statute provides that:

Any payments made by the employer to the injured employee
during the period of his disability, or to his'dependents, which
by terms of this Article were not due and payable when made,
may, subject to the approval of the Industrial Commission
be deducted from the amount to be paid as compensation.
Provided, that in the case of disability such deductions shall
be made by shortening the period during which compensation
must be paid, and not by reducing the amount of the weekly
payment.

N.C.G.S. § 97-42 (1991).

The statute states that, subject to approval by the Industrial
Commission, any payments made by the employer to the injured
employee that were not due and payable when made may be deducted
from the employee's workers' compensation award. The term “any”
as used in the statute carries a broad meaning and clearly was
intended to include all payments made by an employer on account
of its employee’s disability which the Commission had not deter-
mined was owed under Article I of Chapter 97 of the General
Statutes of North Carolina. Furthermore, the proviso at the end
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of the statute states that “such deductions shall be made by shorten-
ing the period during which compensation must be paid, and not
by reducing the amount of the weekly payment.” The defendant,
through its Plan, followed the proviso. The Plan paid the plaintiff
her full wages for approximately six months after her injury. The
Plan discontinued these full wage benefits on 2 August 1987. At
that time the plaintiff had received payments from the Plan that
exceeded the total amount of the workers’ compensation benefits
to which she was later determined to be entitled for her temporary
total disability. The Plan, in effect, paid the plaintiff a higher week-
ly benefit than she was entitled to under our Workers’' Compensa-
tion Act, but shortened the payout period. The defendant AT&T
was entitled to deduct the full amount of all payments its Plan
made to the plaintiff for her temporary total disability which were
not “due and payable when made” to her.

Our interpretation of N.C.G.S. § 97-42 in Foster v. Western-
Electric Co., 320 N.C. 113, 357 S.E.2d 670 (1987), supports our
conclusion and holding in the case at bar. Foster involved the
very same Sickness and Accident Disability Plan before us in the
present case; Western-Electric Company, the defendant in Foster,
was the predecessor corporation to the present defendant AT&T.
In Foster, the plaintiff-employee was injured when an automobile
exiting the defendant’s parking lot struck the plaintiff as the plain-
tiff crossed the road in front of the defendant’s plant. Id. at 114,
357 S.E.2d at 671. The plaintiff in Foster received weekly benefits
totaling $7,598.16 under the Plan, which included “full pay” of $342.26
per week for approximately twelve weeks and “half pay” of $171.13
per week for approximately fourteen weeks. Id. As in the present
case, the plaintiff-employee in Foster was paid those benefits under
the Plan at a time when the employer had not accepted the
employee’s injuries as compensable under our Workers' Compensa-
tion Act and when the Industrial Commission had not determined
compensability. The Industrial Commission subsequently ruled that
the plaintiff was entitled to temporary total disability benefits of
$6,741.96. This Court held under N.C.G.S. § 97-42 that, on the
facts presented by Foster, the defendant-employer was entitled
to a full credit for all of the benefits paid to its employee under
the Plan and that the defendant-employer could deduct all such
payments from the workers’ compensation benefits awarded to the
plaintiff after such payments had been made. Id. at 117, 357 S.E.2d
at 673.
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In Foster we relied upon the public policy set out in our Workers’
Compensation Act in reaching our conclusion. Specifically, we said
that the Act is “designed to relieve against hardship,” and “to
provide payments based upon the actual loss of wages,” and
“disfavors duplicative payments.” Id. at 116-17, 357 S.E.2d at 673.
We also stated,

These policy considerations dictate that an employer such as
defendant in this case, who has paid an employee wage-
replacement benefits at the time of that employee’s greatest
need, should not be penalized by being denied full credit for
the amount paid as against the amount which was subsequently
determined to be due the employee under workers’ compensa-
tion. To do so would inevitably cause employers to be less
generous and the result would be that the employee would
lose his full salary at the very moment he needs it most.

Id. at 117, 857 S.E.2d at 673 (emphasis added). In order to meet
the policy goals clearly outlined in the statute and explained in
Foster, we must conclude that, subject to the Commission’s ap-
proval, employers receive a full dollar-for-dollar credit under N.C.G.S.
§ 97-42 for all payments made under a voluntary sickness and
accident disability plan such as AT&T’s Plan in the present case,
so long as such payments were not “due and payable when made”
within the meaning of the statute.

N.C.G.S. § 9742 encourages an employer to voluntarily com-
pensate an employee with amounts equal to full pay early during
his time of disability. By giving the disabled employee full pay,
an employer’s disability plan operates as a wage replacement pro-
gram. In the case at bar, the Commission awarded the plaintiff-
employee $294 per week of workers’ compensation benefits for
approximately forty-seven weeks of temporary total disability; ef-
fectively, this was an award of $12,639.48 in total. The plaintiff
had already been paid a total of $13,290.50 over approximately
twenty-seven weeks under the defendant’s Plan. The Plan, therefore,
had already paid the plaintiff total benefits greater than the total
benefits she was ultimately determined to be entitied to receive
under our Workers' Compensation Act. The legislature clearly an-
ticipated and provided for such a result when it adopted N.C.G.S.
§ 97-42.

Giving the defendant AT&T full dollar-for-dollar credit avoids
duplicative payment of benefits. The plaintiff argues that its pro-
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posed week-for-week credit does not allow for duplication. We
disagree. The defendant’s Plan paid the plaintiff more than the
total amount she was eventually determined to be entitled to as
workers’ compensation for her temporary total disability. The pay-
ment of an additional $4,578 under our Workers' Compensation
Act for that same disability would reach the same practical result
as a duplication of benefits. Applying the “week-for-week” credit
argued for by the plaintiff, rather than a full dollar-for-dollar credit,
would allow the plaintiff, in effect, to recover twice for the same
temporary total disability.

The plaintiff argues that a full dollar-for-dollar credit is incon-
sistent with the intent and objectives of the entire Workers’ Com-
pensation Act. Citing several provisions of the Act, the plaintiff
contends that a primary policy of the Act is to provide for compen-
sation “on a constant, periodic, weekly basis” to workers injured
on the job. According to the plaintiff, allowing a full dollar-for-dollar
deduction of payments which were not due and payable when made
violates this statutory intent. We do not agree.

In resolving the issue presented, we apply the traditional rules
of statutory construction.

Legislative intent controls the meaning of a statute; and in
ascertaining this intent, a court must consider the act as a
whole, weighing the language of the statute, its spirit, and
that which the statute seeks to accomplish. The statute's words
should be given their natural and ordinary meaning unless
the context requires them to be construed differently.

Shelton v. Morehead Memorial Hospital, 318 N.C. 76, 82, 347 S.E.2d
824, 828 (1986) (citations omitted); see Electric Supply Co. v. Swain
Electrical Co., 328 N.C. 651, 656-57, 403 S.E.2d 291, 294-95 (1991).
N.C.G.S. § 97-42 is part of the same Workers’ Compensation Act
as the more general provisions cited by the plaintiff. N.C.G.S.
§ 97-42 specifically addresses deductions from workers’ compensa-
tion benefits and expressly allows an employer to deduct “any
payments made by the employer to the injured employee . . .
not due and payable when made,” subject to the approval of the
Commission. We conclude that the ordinary meaning of the language
of N.C.G.S. § 9742 allows an employer, subject to Commission
approval, to receive a full dollar-for-dollar credit for all such payments;
this interpretation is not inconsistent with the overall intent of
the statute to provide compensation to employees for work-related
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injuries. Even though a full dollar-for-dollar deduction may decrease
the number of weekly payments an employee receives, it will never
decrease the total amount the employee actually receives to an
amount less than that employee would have received under the
Act alone.

Both parties rely on cases from other jurisdictions in support
of their respective arguments. Because each of those cases was
decided on the basis of the language of the particular plan or
statute involved, we do not find any one case particularly per-
suasive. Speaking generally, however, the cases allowing a dollar-
for-dollar credit are more persuasive because they tend to rely
on and support the public policy of encouraging employers to com-
pensate employees voluntarily early during any period of disability.
See, e.g., Triangle Insulation & Sheet Metal Co. v. Stratemeyer,
782 S.W.2d 628, 630 (Ky. 1990); Western Casualty and Surety Co.
v. Adkins, 619 S.W.2d 502, 504 (Ky Ct. App. 1981); Western Elec-
tric, Inc. v. Ferguson, 371 So.2d 864, 868 (Miss. 1979); Cowan v.
Southwestern Bell Telephone Co., 529 S.W.2d 485, 488 (Mo. Ct.
App. 1975). Also, they tend to avoid payments amounting to
duplicative recovery for the same injury. See, e.g., Inland Steel
Co. v. Brown, 496 N.E.2d 1332, 1336 (Ind. Ct. App. 1986). It is
clear that our legislature also intended to promote such public
policies when it adopted N.C.G.S. § 97-42.

If employers cannot receive credit for benefits voluntarily paid
to their employees, then they will be less likely to pay such benefits.
Not allowing a full dollar-for-dollar credit would discourage employers
from voluntarily paying benefits to employees as soon as possible.
Encouraging early voluntary payment of benefits by employers
to employees serves the public interest as clearly established by
N.C.G.S. § 97-42. The Commission’s Order allowing the defendant
AT&T a full dollar-for-dollar deduction from the total amount its
Plan paid to the plaintiff was correct under N.C.G.S. § 97-42.
Therefore, the holding of the Court of Appeals to the contrary
was error and must be reversed.

[21 The Court of Appeals failed in its opinion to address an addi-
tional issue, properly preserved and presented by the defendant,
regarding the amount of the payments for which the defendant
should receive credit under N.C.G.S. § 97-42. In its 30 March 1989
Order amending its prior Opinion and Award in this case, the
Industrial Commission ordered that the credit the defendant was
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to receive for payments made from its Plan to the plaintiff “shall
be based on the net after-tax” amounts paid the plaintiff. The
defendant-employer AT&T argued in the Court of Appeals that
the amount of the deduction it should be allowed must be based
on the gross before-tax amount of payments made under the Plan.
The plaintiff on the other hand argued in the Court of Appeals
that the amount of the deduction for which the defendant should
receive credit must only be based on the net after-tax amount
of the payments she actually received and that the Commission's
Award was correct on that point. The Court of Appeals simply
left this issue unaddressed and unresolved. We allowed discre-
tionary review and now address this issue.

In resolving this issue, we again turn to the plain language
of N.C.G.S. § 97-42 and our past interpretation of that statute
in Foster. The statute provides that any voluntary payments by
the employer may be deducted from the amount of a subsequent
workers’ compensation award. In Foster, we interpreted the statute
to allow a “full credit” for all payments not due and payable when
made. 320 N.C. at 117, 357 S.E.2d at 673. We now conclude that,
in order for an employer to receive full credit for voluntary payments
made to an injured employee, the statute must be interpreted
to mean that the amount of the deduction to which an employer,
subject to the approval of the Commission, is entitled under N.C.G.S.
§ 97-42 is the amount of the gross before-tax payments.

Our interpretation of N.C.G.S. § 9742 with regard to this
issue prevents the possibility of an essentially duplicative recovery
by an injured employee. Payments made to employees under a
voluntary employer-financed wage continuation plan are generally
included in the gross income of the employee for purposes of taxa-
tion. 26 U.S.C. § 105 (1988). As a result, the employer is required
to withhold federal and state income taxes and other taxes from
these payments. 26 U.S.C. §§ 3102, 3402 (1988); N.C.G.S. § 105-163.2
(1989). Payments received under workers’ compensation acts for
personal injuries or sickness are generally excluded from the gross
income of the employee. 26 U.S.C. § 104(a)(1) (1988). When an
employee, as in the present case, successfully disputes an employers’
denial of compensability of the employee’s injury through workers’
compensation benefits, that employee is entitled to a refund of
taxes withheld from payments the employee has received under
a wage continuation plan. 26 U.S.C. § 31 (1988); N.C.G.S. § 105-163.2
(1989). An employee may seek a refund of taxes withheld from
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payments made under a disability plan to the extent that such
payments are not in excess of the amount provided in the applicable
workers' compensation act or acts. See Treas. Reg. § 1.104-1(b)
(1991); Rev. Rul. 7245, 1972-1 C.B. 34. If an employer were only
entitled to a credit equal to the net after-tax amount it paid to
the employee, then the employee could obtain what would amount
to a double recovery for his injuries by obtaining a refund of taxes
previously withheld. The employee in effect would receive the tax
refund in addition to any award made under a workers’ compensa-
tion act or the wage continuation plan.

Another appellate court reached a similar conclusion in Graham
v. Lipe Rollway Corporation, 114 A.D.2d 570, 494 N.Y.S.2d 431
(1985). In that case, the issue was “whether the employer was
entitled [as a credit] to the full amount of the disability award
paid by the employer, $95 per week, or the amount of the award
actually received by the claimant, $95 per week less FICA (Social
Security) taxes withheld by the employer and paid to the Federal
government as required by Federal statute.” Id. at 570, 494 N.Y.S.2d
at 431. The workers’ compensation board ruled in that case that
an employer was entitled to a credit for the full amount it had
paid the employee. Id. The court noted that the FICA withholdings
were overpayment of taxes and, therefore, the plaintiff was entitled
to a refund. Id. at 571, 494 N.Y.S.2d at 432. The plaintiff argued
that the refund procedure is complicated and expensive and,
therefore, its expense should be borne by the employer. Id. The
court disagreed and pointed out that “[t]he refund procedure is
no more complicated and expensive for claimant than it is for any
other person seeking a refund.” Id. We find the New York court’s
reasoning persuasive.

In addition, if employers were allowed a deduction equal to
the net after-tax amount ultimately received by the employee, ad-
ministration of this part of our Workers’ Compensation Act would
be almost impossible for the Industrial Commission. The withholding
of taxes by the employer is based on an estimate of the employee’s
ultimate tax liability; an employee’s tax liability is not established
until the employee files a tax return for the particular tax year.
The actual tax liability may vary depending on numerous factors,
such as, the amount of any itemized deductions, the number of
the taxpayer’s dependents, and the amount of any other income.
If the credit given employers should be held to be equal to the
net after-tax amount ultimately retained by the employee, the In-
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dustrial Commission would be required to calculate the tax liability
of each recipient in order to credit the employer with the proper
after-tax amount. Allowing a credit equal to the amount of gross
before-tax payments made to the employee avoids these complex-
ities and facilitates the efficient administration of the Act.

As to this issue which the Court of Appeals failed to resolve,
we conclude that the Commission erred. The defendant was entitled
to deduct the gross before-tax payments made under its Plan to
the plaintiff employee. Upon the remand of this case to the Commis-
sion, it will be required to enter an order to such effect.

For the reasons stated herein, we reverse the partial opinion
of the Court of Appeals which reversed the Commission’s Opinion
and Award of 14 March 1989 (as modified by the Commission's
Order of 30 March 1989) holding that the defendant employer must
be given full dollar-for-dollar credit. We remand this case to the
Court of Appeals for its further remand to the Industrial Commis-
sion for entry of additional orders consistent with this opinion.

Reversed and remanded.

Justice WEBB did not participate in the consideration or deci-
sion of this case.

JANE DOE anD SALLY DOE, BY AND THROUGH THEIR GUARDIAN 4D LiTEM, ANNE
CONNOLLY v. FRANK HOLT

No. 379PA91
(Filed 17 July 1992)

1. Parent and Child § 2.1 (NCI3d) — parent-child immunity —doc-
trine still applicable

The parent-child immunity doctrine as first enunciated
in Small v. Morrison, 185 N.C. 577, 118 S.E. 12, continues
to apply in North Carolina, except to the extent it has been
specifically abolished or amended by the legislature.

Am Jur 2d, Parent and Child §§ 138-139.



IN THE SUPREME COURT 91

DOE v. HOLT
[332 N.C. 90 (1992)]

2. Parent and Child § 2.1 (NCI3d)— parent-child immunity doc-
trine —inapplicability to williul and malicious act
The parent-child immunity doctrine does not apply to a
claim by an unemancipated minor against a parent for a willful
and malicious aect resulting in injury to the child.

Am Jur 2d, Parent and Child § 148.

Liability of parent for injury to unemancipated child caused
by parent’s negligence —modern cases. 6 ALR4th 1066.

3. Parent and Child § 2.1 (NCI3d)— parent-child immunity —
inapplicable to repeated rapes and sexual molestations
A suit by two minor plaintiffs against their father for
damages allegedly resulting from his having repeatedly raped
and sexually molested them is not barred by the parent-child
immunity doctrine because plaintiffs’ complaint alleged con-
duct by their father which was both “willful” and “malicious.”

Am Jur 2d, Parent and Child § 148.

Liability of parent for injury to unemancipated child caused
by parent’s negligence —modern cases. 6 ALR4th 1066.

Justice MEYER concurring in result.

ON discretionary review of the decision of the Court of Ap-
peals, 103 N.C. App. 516, 405 S.E.2d 807 (1991), reversing an order
entered 27 August 1990, nunc pro tunc 9 August 1990, by Walker,
J., in the Superior Court, FORSYTH County. Heard in the Supreme
Court on 9 March 1992.

David F. Tamer for the defendant appellant.

Theodore M. Molitoris and Robert S. Blair, Jr., for the
plaintiffs-appellees.

Law Office of Elizabeth Kuniholm, by Elizabeth J. Armstrong,
for the North Caroling Association of Women Attorneys, and
Marjorie Putnam for the North Carolina Academy of Trial Lawyers,
amici curiae.

MITCHELL, Justice.

The issue before this Court is whether this suit by two minor
plaintiffs against their father for damages allegedly resulting from



92 IN THE SUPREME COURT

DOE v. HOLT
[332 N.C. 90 (1992)]

his having repeatedly raped and sexually molested them is barred
by the parent-child immunity doctrine. We conclude that the com-
plaint states a claim upon which relief can be granted and that
the parent-child immunity doctrine does not bar this suit.

In their complaint, the plaintiffs allege that they are both
unemancipated minors. They resided with the defendant, their
natural father, from 5 August 1978 until June 1989. Beginning
in 1980, when the plaintiffs were five and six years old respectively,
the defendant raped and sexually molested both plaintiffs repeated-
ly; these acts continued until 1989. The defendant pled guilty, in
a separate criminal action, to charges of second-degree rape and
second-degree sexual offense; those charges and convictions involved
some of the same acts against the plaintiffs forming the basis
of the tort claims presented in this case. At the time the complaint
was filed, the defendant was serving an active prison sentence
for those acts.

The plaintiffs brought this tort action by and through their
guardian ad litem to recover damages for permanent physical, men-
tal and emotional injuries they suffered as a result of being raped
and sexually molested by the defendant, their father. The defendant
moved to dismiss the plaintiffs’ complaint for failure to state a
claim upon which relief could be granted, contending that the parent-
child immunity doctrine barred the action. The trial court granted
the defendant’s motion to dismiss pursuant to Rule 12(b}(6) of the
North Carolina Rules of Civil Procedure. N.C.G.S. § 1A-1, Rule
12(b)(6) (1990). The plaintiffs appealed to the Court of Appeals.

The Court of Appeals concluded that the plaintiffs’ action was
not barred by the parent-child immunity doctrine and reversed
the order of the trial court. Doe v. Holt, 103 N.C. App. 516, 405
S.E.2d 807 (1991). For the reasons which follow, we affirm the
holding of the Court of Appeals.

The doctrine of parent-child immunity was first recognized
in the case of Hewllette v. George, 68 Miss. 703, 9 So. 885 (1891).
In North Carolina, the doctrine was first applied in Small v. Morrison,
185 N.C. 577, 118 S.E. 12 (1923). In denying a minor child’s action
to recover damages against her father for his negligence resulting
in an automobile collision, this Court stated:

[T]he government of a well ordered home is one of the surest
bulwarks against the forces that make for social disorder and
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civic decay. It is the very cradle of civilization, with the future
welfare of the commonwealth dependent, in a large measure,
upon the efficacy and success of its administration. Under these
conditions, the State will not and should not permit the manage-
ment of the home to be destroyed by the individual members
thereof, unless and until the interests of society are threatened.

Id. at 584, 118 S.E. at 15.

We are well aware of the fact that some appellate courts
and legislatures have abolished or significantly eroded the parent-
child immunity doctrine in other jurisdictions. See generally Dean,
It’s Time to Abolish North Carolina’s Parent-Child Immunity, But
Who’s Going to Do It? 68 N.C.L. Rev. 1317, 1328 n. 123 (1990)
(listing states where the doctrine has been abolished or modified);
59 Am. Jur. 2d Parent and Child § 139 (1987) (same). But since
our decision in Small, this Court has consistently applied the rule
enunciated in that case; “an unemancipated minor child may not
maintain an action based on ordinary negligence against his parents.”
Lee v. Mowett Sales Co., 316 N.C. 489, 491, 342 S.E.2d 882, 884
(1986). See Redding v. Redding, 235 N.C. 638, 70 S.E.2d 676 (1952).
The parent-child immunity doctrine was abrogated in part, however,
when the General Assembly enacted a statute making it inapplicable
to actions “arising out of the operation of a motor vehicle owned
or operated by the parent or child.” N.C.G.S. § 1-539.21 (1991 Cum.
Supp.). After the enactment of this statute, we were asked to
judicially abolish what remained of the parent-child immunity doc-
trine. We declined to do so because “[t]o judicially abolish the
parent-child immunity after the legislature has considered and re-
tained the doctrine would be to engage in impermissible judicial
legislation.” Lee, 316 N.C. at 494, 342 S.E.2d at 885. We stated
that “[t]he doctrine will continue to be applied as it now exists
in North Carolina until it is abolished or amended by the legislature.”
Id. at 495, 342 S.E.2d at 886. We adhere to that statement in this case.

[1] We do not deviate from the position we took in Lee, to the
effect that the parent-child immunity doctrine as first enunciated
in Small continues to apply in North Carclina, except to the extent
it has been specifically abolished or amended by the legislature.
Id. However, the case before us is not one in which we are asked
to modify or abolish the parent-child immunity doctrine. The ques-
tion before us here is whether the parent-child immunity doctrine,
as it has existed in North Carolina since Small, bars tort claims
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for injuries unemancipated minors have suffered as a result of
a parent’s willful and malicious conduct. We conclude that the doe-
trine does not bar such claims.

A number of jurisdictions have had an opportunity to address
the question presented by this case. See 59 Am. Jur. 2d Parent
and Child § 148 (1987). The modern trend is to allow an uneman-
cipated minor to recover damages against his or her parent for
injuries resulting from the parent’s willful misconduct. Id.; see,
e.g., Hurst v. Capitell, 539 So. 2d 264 (Ala. 1989); Nudd v. Matsoukas,
7 IIl. 2d 608, 131 N.E.2d 525 (1956); Elkington v. Foust, 618 P.2d
37 (Utah 1980). A review of two such cases is beneficial when
considering whether the parent-child immunity doctrine applies to
bar claims for injuries resulting from willful and malicious acts
of parents against their unemancipated children in North Carolina.

In Attwood v. Estate of Attwood, 276 Ark. 230, 633 S.W.2d
366 (1982), Janice Attwood brought a complaint on behalf of her
injured minor son against his father for causing the son injuries.
The complaint alleged that the father willfully and intentionally
became intoxicated, entered an automobile with his child as a
passenger, and drove at a speed greatly in excess of the posted
speed limit. As a result, the father’s vehicle left the roadway and
overturned, killing him and injuring the minor son. Id. at 232,
633 S.W.2d at 367. The Supreme Court of Arkansas reversed the
trial court’s order of summary judgment for the defendant father
stating that the complaint alleged conduct which was tantamount
to willful and wanton misconduct which was not protected by the
parent-child immunity doctrine. Id. at 238, 633 S.W.2d at 370. The
Court said that “[t]he fact that willfulness has to be proven should
preclude fraud or collusion from being a problem. We think it
is clear that a willful tort is beyond the scope of the parental
immunity doctrine in Arkansas.” Id.

In Foldi v. Jeffries, 93 N.J. 533, 461 A.2d 1145 (1983), an uneman-
cipated minor wandered onto a neighbor's driveway where she
was bitten on the face by the neighbor’s dog. The minor brought
suit against the owners of the dog, who in turn sought indemnifica-
tion from the minor plaintiff's parents for failure to supervise their
child. The parents pled the parent-child immunity doctrine contend-
ing that it barred the action against them, and the trial court
agreed. Id. at 536, 461 A.2d at 1147. The Supreme Court of New
Jersey affirmed the trial court, concluding — just as this Court con-
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cluded in Lee—that the parent-child immunity doctrine was still
viable in New Jersey to the extent that it barred actions against
a parent for simple negligence in supervision of his or her child.
Id. at 545, 461 A.2d at 1152. The Supreme Court of New Jersey
reasoned that: “There are certain areas of activities within the
family sphere involving parental discipline, care, and control that
should and must remain free from judicial intrusion. Parents should
be free to determine how the physical, moral, emotional, and in-
tellectual growth of their children can best be promoted.” Id.
However, the Court further explained that such policy considera-
tions would not justify extending immunity under the doctrine
to include a parent’s willful misconduct. Id. at 547, 461 A.2d at 1152.

The defendant argues in the present case that the parent-child
immunity doctrine, as it has been recognized and applied in North
Carolina since our decision in Small, operates as a complete bar
to all tort suits by unemancipated children against their parents
unless specifically authorized by statute. We disagree.

The history of the parent-child immunity doctrine in North
Carolina reveals that maintenance of family harmony was foremost
among the public policies the doctrine was intended to serve. Lee,
316 N.C. at 492, 342 S.E.2d at 884; Skinner v. Whitley, 281 N.C.
476, 480, 189 S.E.2d 230, 232 (1972). It was feared that suits by
children against their parents for negligent injury would “tend
to destroy parental authority and to undermine the security of
the home.” Small, 185 N.C. at 584, 118 S.E. at 15. For such reasons,
the doctrine has been applied in North Carolina to bar actions
between unemancipated children and their parents based on or-
dinary negligence. Lee, 316 N.C. at 491, 342 S.E.2d at 884; Skinner,
281 N.C. at 484, 189 S.E.2d at 235.

[2] The issue directly presented by this case is whether the parent-
child immunity doctrine applies to a claim by an unemancipated
minor against a parent for a willful and malicious act resulting
in injury to the child. In Skinner, we rejected the plaintiff's request
to abolish the parent-child immunity in “ordinary negligence cases”
but stated: “Of course, the question raised by an intentional, willful
or malicious tort inflicted on a child by a parent or person in
loco parentis is not presented on this appeal. We will pass on
that question when it arises in a case properly before us.” Id.
The present case is just such a case requiring that we address
and resolve with finality the issue of whether the parent-child
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immunity doctrine extends to cases arising from willful and malicious
acts against an unemancipated minor by his or her parent.

In Lee v. Mowett Sales Co., 316 N.C. 489, 342 S.E.2d 882
(1986), we held that the parent-child immunity doctrine barred a
third-party plaintiff’s suit against the father of the injured minor
seeking contribution for the father’s negligence in causing his minor
child’s injuries. In so doing, we stated in obiter dictum: “However,
the parent-child immunity doctrine does not apply to . . . actions
by an unemancipated minor involving willful and malicious acts.
.o Id. at 492, 342 S E.2d at 884. Faced as we are here with
a case requiring us to decide the issue with finality, we adhere
to the view we expressed in Lee; we conclude that the parent-child
immunity doctrine in North Carolina has never applied to, and
may not be applied to, actions by unemancipated minors to recover
for injuries resulting from their parent’s willful and malicious acts.

[3] In reviewing the propriety of the trial court’s dismissal of
the plaintiff's complaint for failure to state a claim upon which
relief can be granted, we must next resolve the issue of whether
the plaintiffs’ complaint alleged “willful and malicious acts” suffi-
cient to withstand the defendant’s motion to dismiss under Rule
12(b)6) of the North Carolina Rules of Civil Procedure. An act
is “willful” “when it is done purposely and deliberately in violation
of law . . . or when it is done knowingly and of set purpose.
.. ." Foster v. Hyman, 197 N.C. 189, 191, 148 S.E. 36, 37 (1929)
{citations omitted); see generally Brewer v. Harris, 279 N.C. 288,
182 S.E.2d 345 (1971); Ballew v. R.R., 186 N.C. 704, 120 S.E. 334
(1923); Bailey v. R.R., 149 N.C. 169, 62 S.E. 912 (1908). “Malice
in law” is “presumed from tortious acts, deliberately done without
just cause, excuse or justification, which are reasonably calculated
to injure another or others.” Betts v. Jones, 208 N.C. 410, 411,
181 S.E. 334, 335 (1935), quoted in McKeel v. Armstrong, 96 N.C.
App. 401, 406, 386 S.E.2d 60, 63 (1989). It is clear in light of such
definitions that the plaintiffs’ complaint in the present case alleged
conduct against the plaintiffs by their father which was both “willful”
and “malicious.”

It would be unconscionable if children who were injured by
heinous acts of their parents such as alleged here should have
no avenue by which to recover damages in redress of those wrongs.
Where a parent has injured his or her child through a willful
and malicious act, any concept of family harmony has been destroyed.
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Thus, the foremost public purpose supporting the parent-child im-
munity doctrine is absent, and there is no reason to extend the
doctrine’s protection to such acts.

We wish to make it clear that no issue involving reasonable
chastisement of children by their parents is before us in the present
case, and we expressly do not intend to be understood as comment-
ing on situations involving such issues. See generally 3 Lee, North
Carolina Family Law § 249 (4th ed. 1981). Furthermore, our opinion
in the present case is not intended to permit interference in the
proper scope of discretion parents must utilize in rearing their
children. As the Supreme Court of New Jersey recognized in Folds,
there is no universally correct philosophy on how to raise one’s
child. Foldi, 93 N.J. at 546, 461 A.2d at 1152. In no way do we
intend to indicate that reasonable parental decisions concerning
children should be reviewed in the courts of this state. Such deci-
sions make up the essence of parental discretion, discretion which
allows parents to shape the views, beliefs and values their children
carry with them into adulthood. These decisions are for the parents
to make, and will be protected as such. See generally Small v.
Morrison, 185 N.C. 577, 118 S.E. 12 (1923).

Here, we have addressed a different concern; when a parent
steps beyond the bounds of reasonable parental discretion and com-
mits a willful and malicious act which injures his or her child,
the parent negates the public policies which led to recognition
of the parent-child immunity doctrine in North Carolina, and the
doctrine does not shield the parent. In the present case, the defend-
ant’s rapes and sexual abuses of his two minor daughters certainly
constituted “willful and malicious acts” against them. Therefore,
the plaintiffs’ complaint alleged a proper claim for relief and should
not have been dismissed under Rule 12(b)(6).

The decision of the Court of Appeals, reversing the trial court’s
order dismissing the plaintiffs’ complaint, is affirmed for the reasons
previously set forth in this opinion.

Affirmed.

Justice MEYER concurring in result.

While I concur in the result reached by the majority, I fear
that this is one of those cases where bad facts make bad law.
The defendant-father repeatedly raped and sexually molested his
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daughters for almost ten years, beginning when they were five
and six years old, respectively. The defendant pled guilty to the
charges and received an active prison sentence. The daughters,
at the time they filed their verified complaint, were ages fifteen
and sixteen. This appears to be an open and shut case, as the
facts alleged in the verified complaint are not contested and indeed
the defendant-father pled guilty to the very acts alleged in the
daughters’ complaint.

As the majority has noted, the facts of this case are so egregious
that to deny recovery would border the unconscionable. I believe,
however, that this Court should keep faith with its earlier commit-
ment to continue to apply the parent-child immunity doctrine until
it is abolished or amended by the legislature. That position evi-
denced, and would continue to evidence, this Court’s recognition
that the legislature is in a far better position than this Court
to gauge the wisdom of changing the public policy of the state.
The legislature did so when it recently adopted N.C.G.S. § 1-5639.21,
making the doctrine inapplicable to actions arising out of the opera-
tion of a vehicle owned by the parent or child. We should leave
it to that body to recognize an exception for willful and malicious
acts of the parent against a child.

Since the doctrine’s inception, the bench and bar of the state
have understood the doctrine of parent-child immunity to apply
to all actions for personal injuries, however they were caused.
I believe that the majority errs in concluding that it is not recogniz-
ing an exception but simply discovering that the doctrine never
applied at all except in cases involving “ordinary negligence.” This
is made clear to me by the fact that the majority limits its holding
to “willful and malicious” acts of parents. Rather than flatly holding
that the doctrine is inapplicable to all acts of negligence beyond
“ordinary negligence,” it specifically hedges by limiting its holding
to “willful and malicious” acts.

In Small v. Morrison, 185 N.C. 577, 118 S.E. 12 (1923), this
Court held that the minor plaintiff could not recover against her
father for injuries she had sustained in an automobile accident.
Id. at 579, 118 S.E. at 13. Though the facts in Small involved
negligently inflicted injuries, the Court’s reasoning and holding
show that the doctrine, as adopted in North Carolina, is not nearly
so narrow as the majority has concluded. In its opinion, the Small
Court cited with approval four cases to justify its adoption of the
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doctrine of parent-child immunity, three of which involved inten-
tional torts: Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891);
McKelvey v. McKelvey, 111 Tenn. 388, 77 S.W. 664 (1903); Roller
v. Roller, 37 Wash. 242, 79 P. 788 (1905). A careful examination
of the circumstances underlying these cases establishes that in
these cases, each state supreme court denied recovery because
of parent-child immunity, despite the intentional acts of the parent.
In Hewlett, the plaintiff-child sued her mother for wrongfully com-
mitting her to an insane asylum. McKelvey involved a daughter
who sued her father and stepmother for “cruel and inhuman treat-
ment” by the stepmother at the father’s instance. In Roller, the
father had been convicted of raping his daughter.

I concede that there is dicta in cases since Small which purport
to limit the doctrine to negligently inflicted injuries. See Lee v.
Mowett Sales Co., 316 N.C. 489, 342 S.E.2d 882 (1986); Coffey v.
Coffey, 94 N.C. App. 717, 381 S.E.2d 467 (1989), disc. rev. improvident-
ly allowed, 326 N.C. 586, 391 S.E.2d 40 (1990) (per curiam). However,
in none of those cases was that issue presented. Furthermore,
none of them distinguished or overruled Small, and therefore, none
is controlling in this case.

Research reveals no North Carolina case in which an appellate
court has allowed a minor child to bring a claim against a parent
for an intentional tort. This result is consistent with Skinner v.
Whitley, 281 N.C. 476, 189 S.E.2d 230 (1972), wherein the Court
stated that such immunity was reciprocal: So long as the parent
could not sue the child, the child could not sue the parent. Id.
at 479, 189 S.E.2d at 231; see generally Carver v. Carver, 310
N.C. 669, 314 S.E.2d 739 (1984). Speaking for the Court in Skinner,
Justice Huskins stated:

In North Carolina and the great majority of other states,
the rule is that “an unemancipated minor child cannot maintain
a tort action against his parent for personal injuries, even
though the parent’s liability is covered by liability insurance.
This rule implements a public policy protecting family unity,
domestic serenity, and parental discipline. . . . Upon the
same theory, an overwhelming majority of jurisdictions
likewise hold that neither a parent nor his personal representa-
tive can sue an unemancipated minor child for a personal
tort. . . . ‘The child’s immunity is said to be reciprocal of
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the parent’s immunity.” Gillikin v. Burbage, 263 N.C. 317,
139 S.E.2d 753 (1965).

281 N.C. at 478, 189 S.E.2d at 231.

Though the majority says otherwise, it is clearly recognizing
an exception to the immunity rule, and an exception to the rule
by any other name is still an exception. Because of the peculiar
nature of these cases, the recognition of an exception would be
a far better solution. Some states that have made an exception
have limited the exception to cases of sexual abuse, which I believe
is all that is called for here.

While I agree with the majority that the plaintiff should recover
on the facts alleged here, the same result could be reached with
far less damage to existing law. My reticence to join the majority
opinion arises not from its result, but from my fear of how the
law it announces will be applied in future cases in this particular
area, and surely many will be spawned by this case.

In addition to limiting our holding in this case to cases of
sexual abuse, I would prefer that this Court erect some hurdles
that would weed out the truly marginal cases. One method would
be to raise the standard of proof required for recovery from a
preponderance of the evidence to clear, cogent, and convincing
evidence. Such a course of action by this Court would not be without
precedent. Only recently in recognizing a cause of action for uninten-
tional infliction of emotional distress, and because of similar con-
cerns, we took the extraordinary step of imposing a high standard
of proof of the injury claimed. Joknson v. Ruark Obstetrics, 327
N.C. 283, 395 S.E.2d 85 (plaintiff may not recover damages where
mere fright or temporary anxiety does not amount to severe emo-
tional distress; “severe emotional distress” means any emotional
or mental disorder, such as, for example, neurosis, psychosis, chronic
depression, phobia, or any other type of severe and disabling emo-
tional or mental condition that may be generally recognized and
diagnosed by professionals trained to do so; factors to be considered
on the question of foreseeability include the plaintiff's proximity
to the negligent act, the relationship between the plaintiff and
the other person for whose welfare the plaintiff is concerned, and
whether the plaintiff personally observed the negligent act), reh’y
denied, 327 N.C. 644, 399 S.E.2d 133 (1990).

For the foregoing reasons, I concur only in the result reached
by the majority.
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STATE OF NORTH CAROLINA v. KENNETH LEE BOYD

No. 547A88

(Filed 17 July 1992)

1. Constitutional Law § 344 (NCI4th)— first degree murder —
voir dire—private, unrecorded bench conference —new trial

A defendant in a first degree murder prosecution was
entitled to a new trial where the trial court deferred a juror’s
service after a private, unrecorded conference with the juror
at the bench during jury selection. Whether the potential
juror was deferred or excused altogether, the juror was
rendered unavailable for defendant’s trial. Moreover, the State’s
motion to allow amendment of the record on appeal four days
before oral argument to show that the deferred juror was
a substitute teacher and that the judge concluded that service
at that time would create a hardship for the school was denied
under State v. McCarver, 329 N.C. 259.

Am Jur 2d, Jury §§ 177, 202.

Validity of jury selection as affected by accused’s absence
from conducting of procedures for selection and impaneling
of final jury panel for specific cases. 33 ALR4th 429.

2. Indigent Persons § 19 (NCI4th)— murder —private counsel —
motion for State funding of mental health expert
A defendant in a murder prosecution, reversed on other
grounds, should not have been denied State funding of a mental
health expert on the ground that defendant was not represented
by court-appointed counsel. Defendants are required to con-
tribute whatever they can to the cost of their representation,
but they are eligible for state funding of the remaining necessary
expenses of representation whenever their personal resources
are depleted and they can demonstrate indigency.

Am Jur 2d, Criminal Law § 1006.

Right of indigent defendant in state criminal case to
assistance of psychiatrist or psychologist. 85 ALR4th 19.

Justice LAKE did not participate in the consideration or
decision of this case.
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APPEAL of right pursuant to N.C.G.S. § TA-27(a) from a judg-
ment imposing a sentence of death entered by Currin, J., at the
17 October 1988 Criminal Session of Superior Court, ROCKINGHAM
County, upon defendant’s conviction by a jury of murder in the
first degree. Heard in the Supreme Court 6 May 1991.

Lacy H. Thornburg, Attorney General, by Steven F. Bryant,
Special Deputy Attorney General, for the State.

Sam J. Ervin, IV, for defendant-appellant.

EXUM, Chief Justice.

Defendant was indicted in separate bills dated 16 May 1988
for the murders of his estranged wife and her father on 4 March
1988. In a capital trial the jury returned verdicts of guilty as
charged. After a sentencing proceeding, the jury recommended,
and the trial court accordingly entered, a sentence of death for
each murder.

There are two assignments of error which merit discussion.
The first relates to the trial court’s excusing a juror from service
at defendant’s trial during the jury selection process and deferring
her for service at a later session after a private, unrecorded bench
conference with the juror. For this error, defendant is entitled
to a new trial. The second assignment brings forward the trial
court’s denial of defendant’s pretrial motion for a state-paid mental
health expert to assist defendant in the preparation of his defense.
Since the denial of this motion on the grounds given by the trial
court was error, we discuss this assignment for the guidance of
the trial court on retrial.

The evidence offered at trial may be briefly summarized in-
asmuch as it has little bearing on the assignments of error which
we address. Essentially, the State's evidence tended to show: On
4 March 1988 defendant entered the home of his estranged wife’s
father, where his wife and their children were then living, and
shot and killed both his wife, Julie Boyd, and her father, Dillard
Curry, with a .357 Magnum pistol. The shooting was committed
in the presence of the children— Chris, aged thirteen; Jamie, aged
twelve; and Daniel, aged thirteen—and other witnesses, all of whom
testified for the State. Law enforcement officers were called to
the scene. As they approached, defendant came out of the woods
with his hands up and surrendered to the officers. Defendant showed
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the officers where he had thrown the murder weapon into some
adjacent woods. Later, after being advised of his rights, defendant
made a lengthy inculpatory statement in which he described the
fatal shootings, saying, “It was just like I was in Vietnam.”

Defendant’s evidence at trial tended to show: Defendant volun-
tarily served in the United States Army and volunteered for duty
in Vietnam, where he was assigned to a combat engineering unit.
He habitually drank alcoholic beverages to excess while in the
military and since his discharge. His first marriage ended in divoree.
His second marriage in 1973 to Julie Boyd was marked by frequent
arguments, some violence, several separations and reconciliations.
Defendant suffered intestinal illnesses which resulted in the removal
of much of his stomach on one occasion and his gallbladder on
another. He had sought mental health counseling. He continued
to drink alcoholic beverages to excess and had drunk a number
of beers on the day of the fatal shooting. His recollection of the
time before and during the shootings was incomplete, but he
remembered being at the Curry home, his gun going off, and seeing
blood. He denied going there with the intent to kill either Julie
Boyd or Dillard Curry.

Dr. Patrico Lara, a psychiatrist employed at Dorothea Dix
Hospital, examined defendant periodically over a two-week period
beginning 11 March 1988. Dr. Lara, testifying for defendant, thought
defendant did not suffer from brain damage nor was his understand-
ing of his situation “confused or incoherent.” Dr. Lara diagnosed
defendant as suffering from an “adjustment” and “personality”
disorder with various features which he described for the jury.

Following jury verdicts of guilty of two counts of first-degree
murder, a capital sentencing proceeding was convened. The State
offered no additional evidence but relied on evidence offered during
the guilt proceeding. Defendant offered several family members
and others as witnesses who gave favorable accounts of his early
childhood, his military career, his relationship with his children,
and his employment as a truck driver.

The trial court submitted and the jury found one aggravat-
ing circumstance in each murder case: The murder was part of
a course of conduct that included the commission by defendant
of other crimes of violence against other persons. See N.C.G.S.
§ 15A-2000(e)(11) (1988). The jury unanimously found four of ten
mitigating circumstances submitted but failed to find unanimously
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six mitigating circumstances, including the mitigating circumstances
that (1) defendant was under the influence of a mental or emotional
disturbance and (2) his capacity to conform his conduct to the re-
quirements of law was impaired when he committed the murders.
See N.C.G.S. § 15A-2000(f}2), (6) (1988).

The State concedes that the testimony of Dr. Lara was suffi-
cient to support both the mental or emotional disturbance and
the impaired capacity mitigating circumstances. The State further
concedes that the jury instructions on mitigating circumstances
violated the Federal Constitution as interpreted in McKoy v. North
Carolina, 494 U.S. 433, 108 L. Ed. 2d 369 (1990); see also State
v. McKoy, 327 N.C. 31, 394 S.E.2d 426 (1990). The State agrees
that because of this error defendant is entitled to a new sentencing
hearing.

[11 We conclude that defendant is entitled to a new trial because
the trial court excused a juror during the jury selection process
in defendant’s trial after a private, unrecorded conference with
the juror at the bench. The transcript of the trial reveals that |
during the second day of jury selection additional jurors were called
by the clerk to come forward for questioning. The transcript reveals
only the following regarding the incident in question:

CLERK: William Harris, Charlotte Jackson. (Ms. Jackson
brought a letter up and handed it to the Bailiff, who then
handed it to the judge. The judge then talked to the lady
at the Bench.)

COURT: Ma'am Clerk, at this time I am going to defer that
particular juror’s service until one of the terms during the
summer months. And if you will call another juror.

There is nothing in the trial transcript nor in the record on appeal
which reveals the substance of the conversation between the trial
court and prospective juror Jackson.

Our cases have long made it clear that it is error for trial
judges to conduct private conversations with jurors. We said in
State v. Tate, 294 N.C. 189, 198, 239 S.E.2d 821, 827 (1978)

[Tlhe trial court’s private conversations with jurors were ill-
advised. The practice is disapproved. At least, the questions
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and the court’s response should be made in the presence of
counsel.

Tate being a noncapital prosecution,’ we concluded that defendant,
by not objecting to the judge's action, waived his right to complain
of it on appeal. In capital prosecutions, however, we have long
recognized that a defendant may not waive his right to be present
at every stage of his trial. State v. Moore, 275 N.C. 198, 166 S.E.2d
652 (1969); State v. Jenkins, 84 N.C. 813 (1881). Thus we have
held that private conversations between the presiding judge and
jurors during a capital trial, even in the absence of objection by
defendant, violated defendant’s right of confrontation guaranteed
under Article I, Section 23, of the North Carolina Constitution
and constituted reversible error unless the State could demonstrate
its harmlessness beyond a reasonable doubt. State v. Payne, 320
N.C. 138, 357 S.E.2d 612 (1987). Since there was no record of what
transpired during the conversations in Payne, we concluded the
State could not demonstrate the harmlessness of the error.

In State v. Smith, 326 N.C. 792, 392 S.E.2d 362 (1990}, a capital
prosecution, the trial court spoke privately with prospective jurors
during the jury selection process, after which the jurors were ex-
cused from having to serve. Neither the record on appeal nor
the trial transcript reflected the substance of the bench conferences,
except to note the trial court’s conclusion that it was within its
discretion to excuse each juror. This Court, cognizant of the prin-
ciples announced in Tate and Payne, concluded that the process
of selecting and impaneling a jury is a stage of the trial to which
the defendant’s right of confrontation applies and the trial court’s
excusal of jurors after the private conversations violated that right.
We also concluded the private conversations violated the trial court’s
statutory duty in a capital case to make an accurate record of
the jury selection process. N.C.G.S. § 15A-1241(a) (1988). Recogniz-
ing the error was subject to harmless error analysis with the burden
being on the State to demonstrate its harmlessness beyond a
reasonable doubt, we concluded the State could not meet that burden
because “[n]o record of the trial court’s private discussions with
the prospective jurors exists to reveal the substance of those discus-
sions.” Smith, 326 N.C. at 794, 392 S.E.2d at 363-64.

1. The crime was committed on 25 December 1976, before the enactment of
our present death penalty statute in 1977 and after the immediately preceding
death penalty statute had been declared unconstitutional in Woodson v. North
Carolina, 428 U.S. 280, 49 L. Ed. 2d 944 (1976).
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Smith’s rationale and holding have been followed in State v.
Johnston, 331 N.C. 680, 417 S.E.2d 228, 1992 WL 145045 (1992);
State v. Cole, 331 N.C. 272, 415 S.E.2d 716 (1992); and State v.
McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991). Where, however,
the transcript reveals the substance of the conversations, State
v. Payne, 328 N.C. 377, 402 S.E.2d 582 (1991), or the substance
is adequately reconstructed by the trial judge at trial, State v.
Hudson, 331 N.C. 122, 415 S.E.2d 732 (1992); State v. Ali, 329
N.C. 394, 407 S.E.2d 183 (1991), we have been able to conclude
that the error was harmless beyond a reasonable doubt.

Here, the substance of the conversation between the trial judge
and the excused juror is not revealed by the transcript nor did
the trial judge reconstruct it at trial. The State, therefore, cannot
demonstrate the harmlessness of the error beyond a reasonable
doubt; and defendant must be given a new trial.

That the juror was deferred for service at a future date rather
than excused altogether does not call for a different result. State
v. Cole, 331 N.C. 272, 415 S.E.2d 716 (1992). Whether deferred
or excused altogether, the juror was rendered unavailable for de-
fendant’s trial.

The State on 2 May 1991, four days before oral argument,
moved the Court to allow an amendment to the record on appeal.
The desired amendment consisted of affidavits of the deputy clerk
of court in Rockingham County and the presiding trial judge, signed,
respectively, in April and May 1991, and certain jury records main-
tained by the clerk. These materials would tend to show that pro-
spective juror Jackson was a substitute teacher then teaching at
a public school. The trial judge excused her from jury duty for
defendant’s trial and deferred her until a later time because the
trial judge concluded her service at that time would create a hard-
ship on the school. This conclusion was based on a letter from
Ms. Jackson's principal.

Defendant responded to this motion on 14 May 1991 and con-
tends the motion should be denied inasmuch as it “seeks to
reconstruct a record of events leading to Ms. Jackson’s deferral
long after the occurrence of the underlying event.”

The State’s motion to amend the record is denied. In State
v. McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991), we allowed a
new trial for defendant because the trial judge excused jurors
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following unrecorded bench conferences. In that case the State
moved to amend the record to add an affidavit of the trial judge,
accompanied by his handwritten trial notes, which explained his
reasons for excusing the jurors. We denied the motion, saying,
“The court reporter did not record the bench conferences, as re-
quired by N.C.G.S. § 15A-1241. We will not substitute for this
statutory requirement an affidavit made approximately three years
after the event. The affidavit was not a part of the record made
at trial.” Id. at 261, 404 S.E.2d at 822. McCarver controls and
requires that the State’s motion to amend the record here be likewise
denied.

[2] This brings us to the second assignment of error which we
discuss only for the guidance of the trial court on retrial. Defendant
before trial moved pursuant to N.C.G.S. § TA-450(a) for state fund-
ing for a mental health expert. Judge Beaty, who heard the motion
before trial, acknowledged defendant’s affidavit indicating that he
had no funds. He nonetheless noted that defendant had released
court-appointed counsel and had retained different, privately
employed counsel. When he questioned defendant about this, de-
fendant stated that someone else was paying for his counsel and
that he had no assets except a 1987 tax refund. Judge Beaty offered
defendant the option of accepting different, court-appointed counsel
as a condition of receiving funds for an expert witness. When
defendant rejected this option, Judge Beaty denied his motion,
concluding “the defendant, though indigent, has retained private
counsel and is therefore not entitled to State funds for the presenta-
tion of his case or his defense.”

At trial defendant renewed his motion for a state-paid mental
health expert and tendered to the trial judge various mental health
records of defendant. The trial judge reaffirmed Judge Beaty's
earlier conclusion that because defendant was not represented by
court-appointed counsel he was not indigent and not entitled to
state assistance pursuant to N.C.G.S. § TA-450(a). The trial judge
denied the motion on this ground.

We address here only the question whether defendant’s motion
for a state-paid mental health expert should have been denied,
as it was, because defendant, although financially unable to employ
the expert, was not represented by court-appointed counsel. We
conclude, for reasons given below, that the motion should not have
been denied on this ground. We express no opinion on whether
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defendant’s motion should have been denied on the ground that
he made an insufficient evidentiary showing.? Neither do we ex-
press an opinion on whether Dr. Lara’s availability and participa-
tion in the trial on defendant’s behalf justified denying defendant’s
motion or rendered the denial harmless. The evidentiary showing
at defendant’s new trial and in support of this motion will ultimately
govern these questions.

Under some circumstances an indigent defendant in a criminal
case has a right to be furnished the assistance of a mental health
expert. This right is guaranteed by the Fourteenth Amendment
to the United States Constitution, Ake v. Oklahoma, 470 U.S. 68,
84 L. Ed. 2d 53 (1985); State v. Gambrell, 318 N.C. 249, 347 S.E.2d
390 (1986), and by statute, State v. Moore, 321 N.C. 327, 364 S.E.2d
648 (1988). An indigent person is defined as one “who is financially
unable to secure legal representation and to provide all other
necessary expenses of representation.” N.C.G.S. § 7TA-450(a) (1989).
“Whenever a person . . . is determined to be an indigent person
entitled to counsel, it is the responsibility of the State to provide
him with counsel and the other necessary expenses of representa-
tion.” N.C.G.S. § 7A-450(b) (1989). “The question of indigency may
be determined or redetermined by the court at any stage of the
action or proceeding at which an indigent is entitled to representa-
tion.” N.C.G.S. § 7A-450(c) (1989). See also N.C.G.S. § TA-450(d)
(1989). A defendant determined to be partially indigent must pay
as he can the expenses of his defense, and the state is required
to pay only the remaining balance. N.C.G.S. § TA-455(a) (1989).

In State v. Hoffman, 281 N.C. 727, 738, 190 S.E.2d 842, 850
(1972), this Court read these statutes as manifesting a legislative
intent “that every defendant in a criminal case, to the extent of
his ability to do so, shall pay the cost of his defense.” In Hoffman,
the defendant was determined not to have been indigent at the
time of his arrest and thus not entitled to court-appointed counsel
at that time. The Court said, however, that the defendant’s “ability
to pay the costs of subsequent proceedings . . . was a matter

2. For cases discussing the sufficiency of the factual showing which a defendant
must make, see, e.g., Ake v. Oklahoma, 470 U.S. 68, 84 L. Ed. 2d 53 (1985); State
v. Parks, 331 N.C. 649, 417 S.E.2d 467 (1992); State v. Moore, 321 N.C. 327, 364
S.E.2d 648 (1988); State v. Gambrell, 318 N.C. 249, 347 S.E.2d 390 (1986). See
also State v. Phipps, 331 N.C. 427, 418 S.E.2d 178 (1992), on the issue of defendant’s
entitlement to an ex parte hearing.
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to be determined when that question arose.” Id. at 738, 190 S.E.2d
at 850.

We stress, as we did in Hoffman, that the purpose of these
statutes is to require defendants to contribute whatever they can
to the cost of their representation. But whenever a defendant’s
personal resources are depleted and he can demonstrate indigency,
he is eligible for state funding of the remaining necessary expenses
of representation.

That defendant had sufficient resources to hire counsel does
not in itself foreclose defendant’s access to state funds for other
necessary expenses of representation —including expert witnesses —
if, in fact, defendant does not have sufficient funds to defray these
expenses when the need for them arises.

We vacate the verdicts and judgments entered against defend-
ant and remand this case to the Superior Court, Rockingham Coun-
ty, for a

New trial.

Justice LAKE did not participate in the consideration or deci-
sion of this case.

CLINTON DEVANE BASS v. NORTH CAROLINA FARM BUREAU MUTUAL
INSURANCE COMPANY

No. 12PA91
(Filed 17 July 1992)

Insurance § 528 (NCI4th) — injury in vehicle without UIM coverage
—UIM coverage under policy on other vehicles
Underinsured motorist (UIM) coverage is available under
an automobile/truck policy issued to a named insured when
a motorcycle owned by the named insured and involved in
his injuries is insured under a separate policy not containing
UIM coverage, since plaintiff is a “person insured” of the first
class set forth in N.C.G.S. § 20-279.21(b)3) under the UIM
provisions of the automobile/truck policy.
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Am Jur 2d, Automobile Insurance § 322.

Justice MEYER dissenting.

ON discretionary review of a decision of the Court of Appeals,
103 N.C. App. 272, 405 S.E.2d 370 (1991), reversing the entry of
summary judgment for the defendant by Butterfield, J., at the
15 December 1989 Session of Superior Court, WILSON County. Heard
in the Supreme Court 9 March 1992,

Connor, Bunmn, Rogerson & Woodard, P.A., by James F.
Rogerson; and Thomas & Farris, P.A., by Allen G. Thomas and
Julie Turner, for plaintiff-appellee.

Nichols, Caffrey, Hill, Evans & Murrelle, by Paul D. Coates
and ToNola D. Brown, for defendant-appellant.

FRYE, Justice.

The sole issue presented on appeal is whether the Court of
Appeals erred in holding that underinsured motorist (UIM) coverage
is available under a policy issued to a named insured, when the
vehicle owned by the named insured and involved in his injuries
is insured under a separate policy not containing UIM coverage.
We hold that the Court of Appeals did not err.

Plaintiff was permanently injured when his 1986 Honda motor-
cycle was struck by an automobile driven by Manuel Tyson. Plain-
tiff insured the Honda motorcycle with State Farm Mutual
Automobile Insurance Company. No UIM coverage was provided
in this policy. Plaintiff also owned a 1979 Dodge truck and a 1981
Ford automobile, both of which were insured under a policy issued
by defendant with $100,000/$300,000 UIM coverage.

In a tort action against Tyson, plaintiff obtained a jury verdict
of $900,000, and Tyson's insurance carrier paid the plaintiff $25,000,
exhausting its liability limits, Plaintiff then turned to defendant,
requesting payment under the UIM provisions of his automobile/truck
policy. Following defendant’s failure to honor his request, plaintiff
commenced this action against defendant.

The trial court granted defendant’s motion for summary judg-
ment, and the Court of Appeals affirmed. Bass v. North Carolina
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Farm Bureau Mut. Ins. Co., 100 N.C. App. 728, 398 S.E.2d 47
(1990). This Court granted plaintiff’s petition for discretionary review
for the limited purpose of remanding the case for reconsideration
in light of our decision in Smith v. Nationwide Mut. Ins. Co., 328
N.C. 139, 400 S.E.2d 44, reh’yg denied, 328 N.C. 577, 403 S.E.2d
514 (1991). Bass v. North Carolina Farm Bureau Mut. Ins. Co.,
328 N.C. 328, 402 S.E.2d 829 (1991). On remand, the Court of Ap-
peals reversed the trial court’s grant of summary judgment. Bass
v. North Carolina Farm Bureaw Mut. Ins. Co., 103 N.C. App. 272,
405 S.E.2d 370 (1991). We allowed defendant’s petition for discre-
tionary review. Bass v. North Carolina Farm Bureau Mut. Ins.
Co., 330 N.C. 193, 412 S.E.2d 52 (1991).

Defendant contends that the Court of Appeals erred by revers-
ing the trial court’s grant of its motion for summary judgment.
In support of this contention, defendant argues that Smith is
distinguishable from the instant case in that “Smith is limited
to its facts so that an insured injured while riding in an owned
vehicle not included in a policy insuring other vehicles, can recover
UIM benefits from that policy only if the owned vehicle is covered
by a policy which also contains UIM coverage.” Defendant reads
Smith too narrowly.

In Smith, the plaintiff’s intestate was fatally injured while
riding in an automobile which she owned with her father and which
was insured with UIM coverage in the amount of $100,000 per
person. Smith, 328 N.C. at 141, 100 S.E.2d at 46. The plaintiff's
intestate lived in the same household with her father who owned
and insured two automobiles on a separate policy with UIM coverage
also in the amount of $100,000 per person for each vehicle. Id.
The father’'s policy covered both of his automobiles, neither of
which was owned by the plaintiff's intestate. Id. The question before
the Court was whether the plaintiff’s intestate was covered for
UIM benefits under her own UIM coverage and under the UIM
coverage in her father’s policy. We held in Smith that the plaintiff
was entitled to recover under the UIM provisions of both policies,
notwithstanding the fact that his daughter’s vehicle was not in-
sured under his policy. Id. at 150-51, 400 S.E.2d at 51-52.

While both insurance policies in Smitk contained UIM coverage,
this Court’s decision did not rest on that fact. Instead, the crit-
ical factor in Smith was that the plaintiff's intestate was a “‘per-
son insured” of the first class under the provisions of N.C.G.S.
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§ 20-279.21(b)(3)."! Persons insured of the first class include “the
named insured and, while resident of the same household, the spouse
of any named insured and relatives of either . . ..” Crowder v.
North Carolina Farm Bureau Mut. Ins. Co., 79 N.C. App. 551,
554, 340 S.E.2d 127, 129 (quoting N.C.G.S. § 20-279.21(b)3) ), disc.
rev. denied, 316 N.C. 731, 345 S.E.2d 387 (1986). As a “person
insured” of the first class under her father's policy, the decedent
in Smith was covered for UIM benefits regardless of whether the
vehicle she was riding in was insured under her father’s policy
or a separate policy. See Crowder, 79 N.C. App. at 554, 340 S.E.2d
at 129 (persons insured of the first class entitled to recover “even
where the insured vehicle is not involved in the insured’s injuries”).
As we made clear in Smith, “liability insurance is essentially vehicle
oriented, while UM/UIM insurance is essentially person oriented.”
Smith, 328 N.C. at 148, 400 S.E.2d at 50.

Turning to the present case, the question becomes whether
plaintiff is a “person insured” of the first class under the UIM
provisions of his automobile/truck policy with defendant. It is un-
disputed that plaintiff is the named insured under the policy with
defendant. Therefore, plaintiff is a “person insured” of the first
class under the UIM provisions of the automobile/truck policy issued
to plaintiff by defendant. Smith, 328 N.C. at 143, 400 S.E.2d at
47. The fact that plaintiff’'s motorcycle policy did not provide UIM
coverage is of no significance to this decision, because plaintiff
is not seeking any recovery under his motorcycle policy. As a
person insured of the first class, plaintiff is entitled to UIM benefits
under his automobile/truck policy regardless of whether he is riding
in the insured vehicles or on his motorcycle, or just walking down
the street. Id. We therefore hold that plaintiff may recover under
the UIM provision of the automobile/truck policy issued by defendant.

While we agree with the decision of the Court of Appeals,
we find it necessary to correct some misleading statements in its
opinion. For example, at the beginning of the opinion, the court
stated, “Following Smith, we find the underinsured motorist
coverages provided in plaintiff’s automobile insurance policies are

1. N.C.G.S. § 20-279.21 was amended by the General Assembly in 1991. 1991
N.C. Sess. Laws ch. 646, §§ 1-4. However, the amendments do not affect claims
arising or litigation pending prior to the amendments. Id. at § 4. Unless otherwise
noted, any citation to or discussion of N.C.G.S. § 20-279.21 will be with respect
to that version of the statute in effect at the time of the accident.
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stackable.” Bass v. North Carolina Farm Bureau Mut. Ins. Co.,
103 N.C. App. 272, 273, 405 S.E.2d 370, 371 (emphasis added). Again
at the end of the opinion, the court stated, ““Thus under the language
of the policy, the UIM provision of the policy issued by defendant
may be stacked with the UIM coverage in policy 2.” Id. at 275,
405 S.E.2d at 372 (emphasis added). Only one policy issued by
defendant is involved in this case, the policy issued to plaintiff
insuring the Dodge truck and Ford automobile. The motorcycle
policy issued by another carrier, designated as “policy 2" by the
Court of Appeals, did not provide UIM coverage. It is impossible
to stack the UIM coverage under the automobile/truck policy with
coverage under the motorcycle policy, since the policy on the motor-
cycle contains no UIM coverage. Thus, the stacking involved in
the instant case is intrapolicy rather than interpolicy.” We thus
disapprove any statements in the Court of Appeals opinion sug-
gesting that this case involves interpolicy stacking.

For the reasons stated herein, the decision of the Court of
Appeals is affirmed.

Affirmed.

Justice MEYER dissenting.

I agree with the majority that plaintiff is clearly a class one
“person insured” with respect to the UIM coverage provided by
the policy issued by defendant (“Farm Bureau policy”). However,
I do not agree with the majority that a person’s status as a class
one “person insured” under a policy providing UIM coverage
automatically entitles that person to UIM benefits under that policy.
In order to be entitled to such benefits, a person must show not
only that he is a “person insured,” but also that he has been injured
by an “underinsured” vehicle, that the liability policy on the underin-
sured vehicle has been exhausted, and that his insurance policy
provides UIM coverage for the accident. I do not believe that
plaintiff has met his burden of showing an entitlement to UIM
benefits under the Farm Bureau policy. I also have other concerns
that I wish to point out.

2. The 1991 amendment to N.C.G.S. § 20-279.21(b)(4) appears to prohibit in-
trapolicy stacking. 1991 N.C. Sess. Laws ch. 646, § 2. However, because this action
accrued prior to the effective date of the amendment, it is not affected by the
amendment. Id. at § 4.
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Defendant argues that the Farm Bureau policy does not pro-
vide UIM coverage to plaintiff for the accident at issue here because
plaintiff was driving a vehicle that he owned but did not insure
under the Farm Bureau policy. I agree. Part D of the Farm Bureau
policy, entitled *“Uninsured/Underinsured Motorists Coverage,”
provides:

This coverage is subject to all of the provisions of the policy
with respect to the vehicles for which the Declarations [Page]
indicates that Uninsured/Underinsured Motorists Coverage
applies . .

(Emphasis added.) Listed on the declarations page of the Farm
Bureau policy are only two vehicles owned by plaintiff, a 1979
Dodge truck and a 1981 Ford automobile. The declarations page
of the Farm Bureau policy further specifies that uninsured and
underinsured motorists’ coverage is provided in specified amounts
for each of these vehicles. Nowhere does the declarations page
in any way “indicate” that uninsured or underinsured motorists’
coverage applies to the motorcycle owned by plaintiff and involved
in the accident. As I expressed in my dissent to Smithk v. Nation-
wide, 328 N.C. 139, 400 S.E.2d 44, reh’g denied, 328 N.C. 577,
403 S.E.2d 514 (1991), it is my opinion that the language of the
Farm Bureau policy clearly limits the UIM coverage provided
thereunder to the vehicles insured by the policy. This language
“is tantamount to an exclusion for other vehicles in the household
or owned by members of the household.” Smith, 328 N.C. at 157,
403 S.E.2d at 55 (Meyer, J., dissenting).

To fail to give effect to such exclusions ignores the General
Assembly’s intent of offering the added protection of UIM coverage
only to insureds who have provided protection greater than that
required by law to third persons who might be injured as a result
of the insureds’ negligent acts. As I expressed in my dissent in
Smith, the majority’s rationale permits individuals or families who
own two, three, four, or more vehicles and who have acquired
UIM coverage on only one vehicle at the most favorable premium
rate to take advantage of this UIM coverage when injured in another
vehicle for which they have acquired only minimum coverage and
for which UIM coverage is not available.

Smith, upon which the majority relies, has little bearing on
the issue presented in the case at bar. In Smith, the deceased
daughter’s vehicle had greater than minimum coverage. UIM
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coverage had not been rejected and was included in the daughter’s
policy. Here, plaintiff's motorcycle had only minimum liability
coverage, and thus UIM coverage was not even available on the
motoreyele. As the majority points out, when we remanded the
case to the Court of Appeals for reconsideration in light of Smith,
the panel below apparently felt compelled to apply Smith to the
facts of this case and thus misconstrued this case to be a UIM
interpolicy stacking case, which it is not.

As noted by defendant, the holding in Smitk turned on the
policy language of the “Other Insurance” clause contained in the
deceased’s father’s policy. This Court held that the “Other Insurance”
provision specifically provided for recovery of UIM benefits under
two policies applicable to the same accident and issued to the
same named insured. The policy language that was present in the
UM/UIM endorsement of the policy before us in Smith was as follows:

If this policy and any other auto insurance policy issued to
you apply to the same accident, the maximum limit of liability
for your or a family member’s injuries shall be the sum of
the limits of liability for this coverage under all such policies.

Smith, 328 N.C. at 152, 400 S.E.2d at 52. While this policy language
is present in the Farm Bureau policy at issue here, plaintiff here
has only one policy that contains UIM coverage, unlike in Smith
where both of the policies at issue contained UIM coverage. While
Smith did extend UIM coverage to insureds riding in owned vehicles
that are covered by separate liability policies containing UIM
coverage, it did not answer the question of whether an insured
may recover UIM benefits when injured while operating an owned
vehicle that has minimum coverage and no UIM coverage.

One need look no further than the provisions of our Motor
Vehicle Safety and Financial Responsibility Act to find that the
General Assembly did not intend for UIM coverage to be extended
to vehicles insured with minimum liability limits. Pursuant to
N.C.G.S. § 20-279.21(b}4), it is incumbent upon the insurer, when
issuing a motor vehicle liability insurance policy, to include UIM
coverage only when the liability insurance purchased exceeds that
statutorily required to operate a motor vehicle. According to this
section, the motor vehicle liability policy “[s|hall . .. provide underin-
sured motorist coverage, to be used only with policies that are
written at limits that exceed” the liability insurance limits required
by law. N.C.G.S. § 20-279.21(b)(4) (1989) (emphasis added). Under
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the express language of this statute, UIM coverage may be used
only with policies that provide liability insurance in excess of the
statutory minimum limits of liability. When read in conjunction
with N.C.G.S. § 20-279.21(b)(1)’s requirement that motor vehicle
liability insurance policies “designate by explicit description or by
appropriate reference all motor vehicles with respect to which
coverage is thereby to be granted,” it can only be concluded that
the General Assembly did not intend for UIM coverage to be ex-
tended to vehicles not specifically listed on a policy providing UIM
coverage.

It is contrary to public interest, the intent of the parties to
an insurance contract, and the Motor Vehicle Financial Responsibili-
ty Act to allow a person to pay a premium for one car and receive
coverage on any number of other cars without paying the insurer
any additional premium. When the Farm Bureau policy was issued,
defendant did not accept the risk attendant with plaintiff’s motor-
cycle having minimum liability coverage and no UIM coverage,
but limited UIM coverage to the vehicles listed in its policy. Plain-
tiff paid no premium to defendant or any other insurer for UIM
coverage on the motorcycle. It is inherently unfair to now tax
defendant with a risk it did not assume. I conclude that the Farm
Bureau policy excludes coverage for plaintiff’s injuries, sustained
while plaintiff was operating his motorcycle that was not insured
under the Farm Bureau policy and that had minimum liability
coverage and no UIM coverage. I therefore dissent from the majori-
ty opinion and vote to reverse the Court of Appeals.

STATE OF NORTH CAROLINA v. JAMES BRYAN CAMPBELL

No. 268A90
(Filed 17 July 1992)

1. Criminal Law § 414 {NCI4th)— murder —closing arguments —
only one defense counsel allowed to argue—error
A murder prosecution was remanded for a new trial where
defendant requested that both of his attorneys be allowed
to address the jury during the final closing argument in the
guilt-innocence phase of the trial and the trial judge, while
recognizing that the rule enunciated in State v. Mitchell,
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321 N.C. 650, applied to the sentencing phase, was under the
misconception that the rule did not apply to the guilt-innocence
phase. N.C.G.S. § 84-14.

Am Jur 2d, Homicide § 555.

2. Arson and Other Burnings § 6 (NCI4th) — murder and arson—
victim dead before arson—continuous transaction
The trial court did not err by submitting to the jury
the charge of first degree arson where the undisputed medical
evidence was that the victim was already dead from multiple
blows to the head when defendant set the house on fire. A
dwelling is “occupied” if the interval between the mortal blow
and the arson is short and the murder and arson constitute
parts of a continuous transaction. N.C.G.S. § 14-58.

Am Jur 2d, Arson § 5.

APPEAL as of right pursuant to N.C.G.S. § TA-27(a) from a
judgment imposing a sentence of death entered by Ferrell, J.,
at the 14 May 1990 Criminal Session of Superior Court, GRAHAM
County. Defendant’s motion to bypass the Court of Appeals as
to additional judgment was allowed by the Supreme Court on 30
December 1991. Heard in the Supreme Court 11 May 1992.

Lacy H. Thornburg, Attorney General, by Ellen B. Scouten,
Assistant Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, by Daniel R.
Pollitt, Assistant Appellate Defender, for defendant-appellant.

FRYE, Justice.

The State concedes that defendant James Bryan Campbell must
receive a new trial on all charges because the trial court refused
to allow both of his defense attorneys to argue during the final
closing argument. N.C.G.S. § 84-14 (1985); State v. Mitchell, 321
N.C. 650, 365 S.E.2d 554 (1988). This opinion will therefore be limited
to that issue and one other: whether to apply the continuous trans-
action doctrine to murder-arson cases.

L

Defendant was indicted by a Graham County grand jury on
12 June 1989 for first-degree murder and assorted other crimes
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stemming from a one-day crime spree which left one man dead
and another seriously injured. According to testimony at defend-
ant’s trial, defendant, his girlfriend Alice Crisp, his girlfriend’s
son Lamar Ledford, and Ledford’s girlfriend Wendy Keller, came
to North Carolina from Georgia in January or February 1989. In
need of money, defendant asked Crisp for the name of someone
to rob. Crisp supplied defendant with the name of fifty-nine-year-old
Donald Allen, who lived near Robbinsville, North Carolina. On the
evening of 18 March 1989, the two couples went to Allen’s home,
where they found Allen with his friend Tony Phillips. Shortly
thereafter, defendant, Ledford, Crisp and Keller went to Phillips’
home, also located on the outskirts of Robbinsville. After a period
of drinking, dancing and socializing, defendant attacked Phillips
with a hammer. Defendant then beat Phillips repeatedly with a
baseball bat until the bat broke. Defendant took $13 from Phillips’
pockets and searched the house in vain for valuables. Finally, de-
fendant set the house on fire. Phillips managed to escape his burn-
ing home and testified at trial against defendant.

Defendant and his three companions then went back to Allen’s
house. Defendant ordered Ledford, then sixteen years old, to hit
Allen in the head. Ledford hit Allen once in the back of the head
with a crowbar. Defendant then struck Allen seven or eight times
with the crowbar. Defendant and Ledford looked around the house
for valuables and took a shotgun, jewelry and a pill bottle. Defend-
ant then went into the kitchen, turned on the gas stove, poured
gasoline around Allen’s body, left a gasoline trail from the living
room to the outside of the house and lit the trail. According to
Ledford’s testimony, “flames just blew out the door.”

Dr. J.D. Butts, who performed the autopsy on Allen, testified
that Allen died of blunt force trauma to the head. Butts testified
that, in his opinion, Allen was dead when the fire was set.

Defendant did not testify. Defendant’s two trial attorneys re-
quested that they both be permitted to address the jury during
the final closing argument. The trial judge denied defendant’s re-
quest and allowed only one of defendant’s attorneys to address
the jury during the final closing argument in the guilt-innocence
phase. The trial judge did allow both defense attorneys to address
the jury during the final closing argument in the sentencing phase.

Defendant was convicted by a Graham County jury on 18 May
1990 of first-degree murder on the theory of premeditation and
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deliberation, assault with a deadly weapon with intent to kill inflict-
ing serious bodily injury, two counts of first-degree arson, and
two counts of robbery with a dangerous weapon. After a capital
sentencing proceeding pursuant to N.C.G.S. § 15A-2000, the jury
recommended and the trial judge imposed the sentence of death
for the first-degree murder conviction. Judge Ferrell then imposed
two consecutive life sentences for the two first-degree arson convie-
tions, two consecutive fourteen-year sentences for the two armed
robbery convictions, and a consecutive nine-year sentence for the
assault with a deadly weapon with intent to kill inflicting serious
bodily injury conviction.

II.

[1]1 Section 84-14 of the North Carolina General Statutes provides,
in pertinent part:

[Iln capital felonies, the time of argument of counsel may not
be limited otherwise than by consent, except that the court
may limit the number of those who may address the jury
to three counsel on each side.

N.C.G.S. § 84-14 (1985). In State v. Mitchell, 321 N.C. 650, 365
S.E.2d 554, the defendant was charged with first-degree murder
and related noncapital offenses. The defendant requested that both
his trial attorneys be allowed to address the jury during the final
closing arguments in both the guilt-innocence and sentencing phases
of his trial. The trial judge in Mitchell denied the request, allowing
only one defense attorney to address the jury during each of the
final closing arguments. After reviewing applicable case law, we
said:

Therefore, we hold that the trial court’s refusal to permit
both counsel to address the jury during defendant’s final
arguments constituted prejudicial error per se in both the
guilt-innocence and sentencing phases. Such error in the guilt-
innocence phase entitles the defendant to a new trial as to
the capital felony. Further, the foregoing principles of law
require us to hold in cases where a capital felony has been
joined for trial with noncapital charges ‘that the failure of
the trial judge to allow both of defendant’s counsel to make
the closing argument was prejudicial error in the noncapital
as well as the capital charges.” State v. Eury, 317 N.C. [511)]
518, 346 S.E.2d [447,] 451 [(1986)]. Therefore, the defendant
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is also entitled to a new trial as to the noncapital charges
in the present case.

Id. at 659, 365 S.E.2d at 559 (emphasis added); see generally id.
at 656-60, 366 S.E.2d at 558-59.

As the State forthrightly concedes, Mitchell is indistinguishable
from this case. Defendant requested that both his attorneys be
allowed to address the jury during the final closing argument in
the guilt-innocence phase of his trial. Although the trial judge
recognized that the rule enunciated in Mitchell applied to the sen-
tencing phase, he was under the misconception that the rule did
not apply to the guilt-innocence phase. Therefore, as in Mitchell,
this case must be remanded for a new trial on all charges.

L

[2] Because defendant must receive a new trial, it is not necessary
to address each of his assignments of error; however, both sides
urge this Court to decide whether the continuous transaction doc-
trine applies to murder-arson cases. We hold it does.

Section 14-58 of the North Carolina General Statutes provides:

There shall be two degrees of arson as defined at the
common law. If the dwelling burned was occupied at the time
of the burning, the offense is arson in the first degree and
is punishable as a Class C felony. If the dwelling burned was
unoccupied at the time of the burning, the offense is arson
in the second degree and is punishable as a Class D felony.

N.C.G.S. § 14-58 (1986). A Class C felony carries a maximum prison
sentence of fifty years or life imprisonment and a presumptive
sentence of fifteen years; a Class D felony carries a maximum
prison sentence of forty years and a presumptive sentence of twelve
years. N.C.G.S. § 14-1.1(3), (4) (1986); N.C.G.S. § 15A-1340.4(f)(1),
(2) (Supp. 1991). The difference in punishment based on occupancy
of the dwelling stems from the legislative recognition that * ‘the
main purpose of common law arson is to protect against danger
to those persons who might be in the dwelling house which is
burned.”” State v. Pigott, 331 N.C. 199, 207, 415 S.E.2d 555, 560
(1992) (quoting State v. Jomes, 296 N.C. 75, 77, 248 S.E.2d 858,
860 (1978) ). Thus, argues defendant, the trial judge erred by submit-
ting to the jury the charge of first-degree arson as it related to
Allen’s house, because the undisputed medical evidence at trial
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was that Allen was already dead from multiple blows to the head
when defendant set the house on fire. The State urges this Court
to apply the continuous transaction doctrine to cases such as this
and find that “a dwelling is ‘occupied’ for purposes of the arson
statute when the interval between the mortal blow and the burning
is short, and the murder and the arson constitute parts of a con-
tinuous transaction.” We adopt the State’s position.

Although this is the first time we have applied the continuous
transaction doctrine to a murder-arson situation, we have applied
the doctrine to murders involving armed robberies and sex of-
fenses. State v. Olson, 330 N.C. 557, 411 S.E.2d 592 (1992) (armed
robbery); State v. Pakulski, 319 N.C. 562, 356 S.E.2d 319 (1987)
(armed robbery); State v. Fields, 315 N.C. 191, 337 S.E.2d 518
{1985) (armed robbery); State v. Thomas, 329 N.C. 423, 407 S.E.2d
141 (1991) (sex offense); State v. Williams, 308 N.C. 47, 301 S.E.2d
335 (sex offense), cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177
{(1983). In Olson, we held that where the armed robbery and murder
are part of a continuous transaction, “the temporal order of the
threat or use of a dangerous weapon and the taking is immaterial.”
Id. at 566, 411 S.E.2d at 597. “To be found guilty of robbery with
a dangerous weapon, the defendant's threatened use or use of a
dangerous weapon must precede or be concomitant with the taking,
or be so joined by time and circumstances with the taking as
to be part of one continuous transaction.” Id. (emphasis added);
see also Pakulski, 319 N.C. at 572, 366 S.E.2d at 325 (A homicide
vietim is still a ‘person,” within the meaning of a robbery statute,
when the interval between the fatal blow and the taking of property
is short.”); Fields, 315 N.C. at 202, 337 S.E.2d at 525 (“When

. the death and the taking are so connected as to form a con-
tinuous chain of events, a taking from the body of the dead victim
is a taking ‘from the person.’”); Williams, 308 N.C. at 67, 301
S.E.2d at 348 (“It is immaterial,” when deciding whether a defend-
ant is guilty of first-degree murder in the perpetration of a sex
offense, “whether the felony occurred prior to or immediately after
the killing so long as it is part of a series of incidents which
form one continuous transaction.”).

To accept defendant’'s argument would be to say that he is
less morally culpable —and hence deserves less punishment —because
of his success in killing the victim prior to setting the house on
fire. We do not believe this to be the intent of the legislature
in enacting the arson statute, nor do we believe it to be sound
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public policy. As we said in rejecting a similar argument in the
murder-armed robbery context: “To accept defendant’s argument
would be to say that the use of force that leaves its victim alive
to be dispossessed falls under N.C.G.S. 14-87 [armed robbery],
whereas the use of force that leaves him dead puts the robber
beyond the statute’s reach.” Fields, 315 N.C. at 201, 337 S.E.2d
at 524. We rejected this argument in Fields; we reject it again today.

We hold that if the murder and arson are so joined by time
and circumstances as to be part of one continuous transaction,
the temporal order of the murder and arson is immaterial. Stated
differently, for purposes of the arson statute, a dwelling is “oc-
cupied” if the interval between the mortal blow and the arson
is short, and the murder and arson constitute parts of a continuous
transaction. In this case, the undisputed evidence is that defendant
beat Allen to death with a crowbar, searched the house for valuables
and then set the house on fire. The murder and arson were clearly
part of one continuous transaction. The trial court did not err,
therefore, in submitting to the jury the charge of first-degree arson
for the burning of Allen’s house.

Defendant suggests that a decision by this Court contrary
to his position would be inconsistent with the decision of the Court
of Appeals in State v. Ward, 93 N.C. App. 682, 379 S.E.2d 251,
disc. rev. denied, 325 N.C. 276, 384 S.E.2d 251 (1989). We disagree.
In Ward, the defendant was convicted of second-degree murder
and second-degree arson. Id. at 683, 379 S.E.2d at 252. The evidence
at trial showed that Lori Mayse hired defendant to kill her husband.
Id. After completing the job, defendant disposed of the vietim’s
body in a trash dumpster and left the state for several days. Id.
Mayse vacated the trailer where she had lived with her husband
and disconnected the power. Id. at 686, 379 S.E.2d at 253. When
defendant returned to North Carolina, Mayse paid him an additional
$50 to burn the trailer. Id. at 683, 379 S.E.2d at 252.

The Court of Appeals agreed with defendant that his second-
degree arson conviction must be reversed because the trailer was
not “inhabited” at the time of the fire, as required by our common-
law definition of arson.!' Id. at 685-87, 379 S.E.2d at 253-54.

1. Section 14-58 divides arson into two degrees for purposes of puhishment,
but maintains the common-law definition of arson. N.C.G.S. § 14-58 (1986); State
v. Vickers, 306 N.C. 90, 291 S.E.2d 599 (1982).
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Although a temporary absence from a dwelling does not affect
its status as inhabited, see State v. Vickers, 306 N.C. 90, 100,
291 S.E.2d 599, 606 (1982), the Court of Appeals held that the
trailer was not inhabited at the time of the arson because the
vietim was dead and his wife had permanently vacated the premises.
Ward, 93 N.C. App. at 686, 379 S.E.2d at 254.

This holding is not inconsistent with our decision in this case;
in faet, it is consistent. In Ward, the vietim had been dead for
several days—and his body deposited in a trash dumpster —when
the fire was set; Mayse, after disconnecting the power, had per-
manently vacated the premises. Only after the defendant returned
from out of state and was paid an additional sum of money did
he burn the trailer. On these facts, it cannot seriously be argued
that the murder and arson were “so joined by time and circumstances
as to be part of one continuous transaction.” There is no reason
why Ward and our decision today cannot peacefully coexist.

For the reasons stated in this opinion, this case is remanded
to Superior Court, Graham County, for a new trial.

New trial.

STATE OF NORTH CAROLINA v. NORMA PRICE ALLEN

No. 249A91
(Filed 17 July 1992)

Evidence and Witnesses § 1220 (NCI4thj— confession—illegal
arrest —not admissible

The trial court erred in a prosecution in which defendant
was convicted of maintaining a building for keeping marijuana
by admitting an inculpatory statement made by defendant after
her illegal arrest. The arrest was illegal because the officers
did not have the right to enter the home to arrest defendant
without an arrest warrant even though they had probable
cause to believe the occupants of the home were growing
marijuana, and the search warrant which the officers had was
invalid for the search of the house. Although the state contend-
ed that the intervening circumstances so attenuated the de-
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fendant’s statement from the arrest that it was admissible,
none of those factors singly or in combination were sufficient
to break the chain of causation between the arrest of the
defendant and her statements to officers according to Fourth
Amendment principles.

Am Jur 2d, Evidence § 613.

Suppression before indictment or trial of confession
unlawfully obtained. 1 ALR2d 1012,

APPEAL as of right by defendant pursuant to N.C.G.S.
§ TA-30(2) from a decision of a divided panel of the Court of Appeals,
102 N.C. App. 598, 408 S.E.2d 907 (1991), affirming the judgment
of Watts, J., entered in Superior Court, WASHINGTON County, on
17 August 1989. Heard in the Supreme Court 11 May 1992,

The defendant was tried for manufacturing marijuana in viola-
tion of N.C.G.S. § 90-95(a)(1) and keeping and maintaining a build-
ing used for the keeping of marijuana in violation of N.C.G.S.
§ 90-108(a)7). Prior to the trial of this case, the defendant moved
to suppress all evidence seized in her home because the home
was searched pursuant to an invalid search warrant. The search
warrant authorized the officers to search the defendant’s house
and a barn on the premises. The superior court held that the
search warrant was invalid for a search of the house but was
valid for a search of the barn. It ordered all evidence seized in
the search of the house to be suppressed. The State did not appeal
this order.

The defendant then moved to suppress a statement she made
to the officers after she was arrested. A hearing on this motion
was held before the trial commenced. The evidence at the hearing
showed that K. L. Bazemore, an agent with the State Bureau of
Investigation, participated in a raid in Macon County on a barn
used for growing marijuana. The operator of the barn agreed to
cooperate with the officers. He told Mr. Bazemore that the Macon
County barn was owned by Harold Lewis Davis of Plymouth, North
Carolina, and that William Felton Allen, the defendant’s husband,
was growing marijuana for Mr. Davis in a similar type barn in
Washington County. The operator of the Macon County barn also
told Mr. Bazemore that William Felton Allen had been to Macon
County to observe the operation of the barn. Mr. Bazemore had
been to the home of the defendant and William Felton Allen in
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Washington County and observed a barn on the premises of similar
construction to the Macon County barn.

A search warrant was procured for the house and barn on
the premises on which the defendant and her husband lived and
the officers went to the home at approximately 10:50 a.m. on 28
October 1988. The defendant came to the door “dressed in a
nightgown and robe.” After identifying themselves, the officers
told the defendant they had a warrant to search the house and
barn, provided defendant with a copy of the search warrant, and
told her that other officers were bringing her husband home from
work.

The officers searched the house to determine whether other
persons were present. They then searched the barn, located approx-
imately sixty to seventy-five feet from the residence, and discovered
approximately ninety marijuana plants growing in the barn.

After the barn was searched, the defendant asked and received
permission to shower and dress. She was escorted to her bedroom
to get clothes, and to the bathroom, which was searched again.
She was instructed to knock on the bathroom door when she was
finished. Fifteen or twenty minutes later, the defendant was taken
back to the den.

The defendant’s husband was brought home from work at ap-
proximately 11:40 a.m. He was advised of his Miranda rights and
refused to talk until he had an attorney. At 12:25 p.m., the defend-
ant was advised of her Miranda rights. She consented to talk to
the officers and made incriminating statements. Mr. Bazemore
testified that at no time was the defendant free to leave the custody
of the officers.

In its order on this suppression hearing, the court found as
a fact that although the defendant was “not ‘formally’ arrested
until some time considerably later in the day Mrs. Allen was de-
prived of her liberty shortly after the arrival of the officers and
the discovery of the ongoing growing operation, and was thereafter
in custody at all times.” The court found that the defendant was
fully advised of her rights to remain silent and to have an attorney
which she knowingly, voluntarily, and understandingly waived.

The court found further that the incriminating statement by
the defendant was not a “fruit of a poisonous tree.” The court
found that “the effect of any unlawful conduct by the officers was
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sufficiently attenuated by intervening events, including the passage
of time, the arrival of female officers, the arrival of the defendant’s
husband and permitting the defendant to bathe and dress.”

The court denied the motion to suppress. The defendant was
found not guilty of manufacturing marijuana and guilty of maintain-
ing a building used for the keeping of marijuana. The defendant
was sentenced to two years in prison. This sentence was suspended
on condition that the defendant serve ninety days in prison, pay
a fine of $4,500 and be placed on probation for five years. The
defendant’s husband pled guilty to manufacturing marijuana and
maintaining a building used for keeping marijuana. He received
a suspended sentence.

The defendant appealed and the Court of Appeals found no
error with Judge Wells dissenting. The defendant has now appealed
to this Court.

Lacy H. Thornburg, Attorney General, by E. H. Bunting, Jr.,
Special Deputy Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, for defendant
appellant.

WEBB, Justice.

The defendant in this appeal contends that her inculpatory
statement should have been suppressed because it was procured
in violation of her rights under the Fourth Amendment to the
Constitution of the United States. She does not contend that the
statement was taken in violation of her right not to give testimony
against herself pursuant to the Fifth Amendment to the Constitu-
tion of the United States.

We hold, applying the law in regard to the Fourth Amendment
as enunciated by the Supreme Court of the United States, that
this assignment of error must be sustained. The Fourth Amend-
ment to the Constitution of the United States provides:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no warrants shall issue
but upon probable cause, supported by oath or affirmation
and particularly describing the place to be searched and the
persons or things to be seized.
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The United States Supreme Court in interpreting the Fourth Amend-
ment has held that a confession obtained as the result of an illegal
arrest of the defendant must be exeluded from the evidence against
him. The Court said the question as to whether the confession
should be excluded depends on whether it was obtained by the
exploitation of the illegal arrest or by means sufficiently
distinguishable to be purged of the primary taint. Wong Sun v.
United States, 371 U.S. 471, 9 L. Ed. 2d 441 (1963).

The United States Supreme Court in Payton v. New York,
445 U.S. 573, 63 L. Ed. 2d 639 (1980), held that, absent exigent
circumstances, an officer, although he may have probable cause
to believe someone guilty of a felony occupies a dwelling and is
in it at that time, may not enter the dwelling to arrest the suspected
felon without an arrest warrant. If an officer does so, any evidence
gained from the entry should be suppressed. In this case, although
there was evidence that at the time the officers approached the
defendant’s home they had probable cause to believe the occupants
of the home were growing marijuana, this would not, under Payton,
give them the right to enter the home to arrest the defendant
without an arrest warrant. The officers had a search warrant but
this warrant was held by the superior court to be invalid for a
search of the house and the State does not contend on this appeal
that this was error. The arrest of the defendant in this case was
illegal under Payton.

The question on this appeal is whether the statement of the
defendant was obtained by reason of the illegal arrest or by means
sufficiently distinguishable to be purged of taint. In determining
this question, we are guided by cases decided by the United States
Supreme Court and not by what we might consider to be the
causes for the giving of the statement.

In Brown v. Illinois, 422 U.S. 590, 45 L. Ed. 2d 416 (1975),
the Court held that the giving of a Miranda warning was not
sufficient to remove the taint of a confession following an illegal
arrest. The Court held that although advising a defendant of his
right to remain silent could satisfy the requirement of Miranda
v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694 (1966), as to a defendant’s
Fifth Amendment rights, it does not satisfy the requirements of
the Fourth Amendment as to the strictures on searches and seizures.
If a defendant confesses as the result of an illegal arrest, the
taint of this confession is not removed by the voluntariness of
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the confession under Miranda principles. We believe the rule, as
promulgated by the United States Supreme Court, is that if a
person is illegally arrested, any inculpatory statement he makes
while under arrest must be suppressed unless the State can show
the causal chain was broken by some independent circumstance
which will show the statement was not caused by the arrest.

The State contends and the superior court and the Court of
Appeals held that intervening circumstances so attenuated the de-
fendant’s statement that it was admissible in evidence. The superior
court found as attenuating events “the passage of time, the arrival
of female officers, the arrival of the defendant’s husband and per-
mitting the defendant to bathe and dress.” The Court of Appeals
relied on these factors and the additional facts that the defendant
was 35 years of age and a registered nurse to hold that the state-
ment was so attenuated from the arrest as to be admissible.

In determining this case, we take note of New York v. Harris,
495 U.S. 14, 109 L. Ed. 2d 13 (1990). In that case, the United
States Supreme Court held that a confession made in a station
house after the defendant was illegally arrested in his home was
admissible. The Court said, however, “a warrantless entry will
lead to the suppression of any . . . statements taken inside the
home.” Id. at 20, 109 L. Ed. 2d at 22.

We cannot hold that the statement of the defendant to the
officers was so attenuated from the illegal arrest that the statement
can be said to be independent of the arrest. The statement was
made approximately two hours from the time the officers entered
the home. In Brown and in Taylor v. Alabama, 457 U.S. 687, 73
L. Ed. 2d 314 (1982), the defendants were held approximately two
hours and in neither case did the Court hold this caused the confes-
sion to be from an independent source. We also cannot say that
the arrival of female officers broke the causal connection with the
arrest. The arrival of the defendant’s husband would likewise not
affect the defendant’s motive to make a statement. Her husband
was under arrest and although she could see him, she was not
allowed to talk to him. Allowing the defendant to take a bath
was not a break in the chain. She remained under restraint by
the officers and could only act as they directed. We also do not
believe the fact that the defendant was thirty-five years old and
a registered nurse is an attenuating circumstance. This was not
something that occurred after the arrest. We hold that none of
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these factors relied on by the superior court and the Court of
Appeals singly or in combination were sufficient to break the chain
of causation between the arrest of the defendant and her statement
to the officers according to Fourth Amendment principles as enun-
ciated by the United States Supreme Court. The defendant’s in-
culpatory statement should have been suppressed.

We reverse the Court of Appeals and remand for a remand
to the Superior Court, Washington County, for a new trial.

Reversed and remanded.

GLORIA HARRIS DUNN, EXECUTRIX OF THE ESTATE oF JERRY LEWIS DUNN,
DecEasep v. PACIFIC EMPLOYERS INSURANCE COMPANY; LOSS
CONTROL SERVICES, INC.; DAVID A. FRASER, Sc.D.; ENNIS, LUMSDEN,
BOYLSTON & ASSOCIATES, INC.; MacDERMID, INC.; CIRCUIT SERV-
ICES CORP.; MALLINCKRODT, INC.; ENTHONE, INC.; ASHLAND INTER-
NATIONAL CORP.; PHOTO CHEMICAL SYSTEMS; anp CHEMTECH
INDUSTRIES, INC.

No. 139PA91
(Filed 17 July 1992)

Death § 4 (NCI3d) — wrongful death — occupational disease —statute
of limitations
A wrongful death action filed more than three years after
diagnosis of a fatal occupational disease but within two years
of decedent’s death is not barred by the statute of limitations
of N.C.G.S. § 1-53(4) where a bodily injury claim by the dece-
dent would not have been time-barred under N.C.G.S. § 1-52(16)
at the time of his death, since the proviso of § 1-563(4) merely
provides a limitations defense to a wrongful death action when
the claim for injuries caused by the underlying wrong had
become time-barred during the decedent’s life.

Am Jur 2d, Death §§ 56-88, 423, 446.

Time from which statute of limitations begins to run against
cause of action for wrongful death. 97 ALR2d 1151.

Justice LAKE did not participate in the consideration or
decision of this case.
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ON discretionary review of the decision of the Court of Ap-
peals, 101 N.C. App. 508, 400 S.E.2d 63 (1991), affirming orders
entered by Hight, J., in the Superior Court, WAKE County, on
14 October 1989 and 6 December 1989. Heard in the Supreme
Court 13 November 1991.

David H. Rogers for plaintiff-appellant.

Merriman, Nicholls & Crampton, P.A., by W. Sidney Aldridge,
for defendant-appellee, Ennis, Lumsden, Boylston & Associates, Inc.

LeBoeuf, Lamb, Leiby & MacRae, by George R. Ragsdale,
for defendant-appellee, OMI International Corp.

Teague, Campbell, Dennis & Gorham, by Thomas M. Clare,
for defendant-appellees, Pacific Employers Insurance Company, Loss
Control Services, Inc., and Chemtech Industries, Inc.

Bailey & Dixon, by Carson Carmichael, III, for defendant-
appellee, MacDermid, Inc.

Poyner & Spruill, by Beth R. Fleishman, for defendant-appellee,
Photo Chemical Systems, Inc.

Moore & Van Allen, by Elizabeth M. Powell, for defendant-
appellee, Ashland Oil, Inc.

Haworth, Riggs, Kuhn & Haworth, by John Haworth, for
defendant-appellee, Dynachem Corp.

Brooks, Stevens & Pope, by David Victor Brooks, for defendant-
appellee, David A. Fraser, Sc.D.

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by Robert
W. Summner, for defendant-appellee, Circuit Services Corp.

Manning, Fulton & Skinner, by Michael T. Medford, for
defendant-appellee, Mallinckrodt, Inc.

Janet Ward Black and J. Wilson Parker for North Carolina
Academy of Trial Lawyers; Thomas W. H. Alexander for North
Carolina Association of Defense Attorneys, amici curiae.

EXUM, Chief Justice.

This is a civil action grounded in negligence in which plaintiff
seeks to recover damages for the wrongful death of her husband,
Jerry Lewis Dunn. Plaintiff's husband was diagnosed as having
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liver cancer in August of 1985 and died from that disease on 24
June 1987. Plaintiff filed this wrongful death action on 23 June
1989. The issue is whether a wrongful death action filed more
than three years after diagnosis of the fatal disease but within
two years of decedent’s death is barred by the statute of limitations.

Plaintiff’s husband worked for the ITT Telecom Products Cor-
poration {(“ITT"), a subsidiary of International Telephone & Telegraph
Corporation, at its manufacturing facility in Raleigh. While employed
by ITT, plaintiff's husband was allegedly exposed to numerous
hazardous and toxic chemicals. He was hospitalized on 20 August
1985 and was seen by a doctor at Wake Medical Center who estab-
lished a tentative diagnosis of hepatoma (liver cancer). Following
an exploratory laparotomy on 29 August 1985, doctors informed
plaintiff and her husband that a biopsy had confirmed the initial
diagnosis. Despite undergoing various treatments over the next
two years, decedent died of liver cancer on 24 June 1987.

On 23 June 1989, plaintiff filed this wrongful death action,
alleging that defendants negligently supplied and installed various
harmful substances at decedent’s workplace. Defendants moved to
dismiss the action on the ground it was filed more than three
years after decedent’s fatal illness was diagnosed and therefore
time-barred by N.C.G.S. § 1-53(4). The trial court granted these
motions. Plaintiff appealed.

A unanimous panel of the Court of Appeals agreed that plain-
tiff’s claim was time-barred as to all defendants and affirmed the
trial court’s orders. We allowed plaintiff’s petition for discretionary
review, and we now reverse.

The applicable time periods for bringing an action for wrongful
death are set out in N.C.G.S. § 1-53, which provides:

Within two years—

(4) Actions for damages on account of the death of a person
caused by the wrongful act, neglect or fault of another under
G.S. 28A-18-2; the cause of action shall not acerue until the
date of death. Provided that, whenever the decedent would
have been barred, had he lived, from bringing an action for
bodily harm because of the provisions of G.S. 1-15(c) or 1-52(16),
no action for his death may be brought.

N.C.G.S. § 1-53(4) (1983).
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We focus on the statute's proviso added in 1979. 1979 Sess.
Laws ch. 654, § 3. Under it, a wrongful death claim is time-barred
if “the decedent would have been barred, had he lived, from bring-
ing an action for bodily harm because of the provisions of G.S.
1-15(c) or 1-52(16).”"" Section 1-52(16) of the North Carolina General
Statutes requires that a personal injury action be brought within
three years from the date “bodily harm to the claimant . . . becomes
apparent or ought reasonably to have become apparent to the claim-
ant, whichever event occurs first.” In occupational disease cases,
such as the instant case, a cause of action grounded in negligence
accrues when the disease is diagnosed. Wilder v. Amatex Corp.,
314 N.C. 550, 560-61, 336 S.E.2d 66, 72 (1985). In dispute is on
what date the decedent must have had a viable claim for personal
injury, i.e., a claim not time-barred by N.C.G.S. § 1-52(16)—the
date of his death or the date upon which his personal representative
files the wrongful death action—in order for the wrongful death
action itself to be timely filed.

Defendants contend the date when the wrongful death action
is instituted is the critical date. They construe the statute to pro-
vide two conditions to the timely filing of a wrongful death action:
(1) that it be filed within two years of decedent’s death and (2)
that on the filing date, decedent, had he lived, would not have
been time-barred from bringing a personal injury claim based upon
the same alleged wrong.

Defendants also contend that any other interpretation of
N.C.G.S. § 1-53(4) would render the statute’s proviso surplusage
and would hence violate the presumption that the legislature in-
tended each statutory provision to be given full effect. Porsh Builders,
Inc. v. City of Winston-Salem, 302 N.C. 550, 556, 276 S.E.2d 443,
447 (1981). Defendants argue that the proviso imposes an additional
time restriction that can serve to cut short the ordinary two-year
limitation for wrongful death actions if the decedent’s disease or
injury was diagnosed more than a year before his death.

Plaintiff, however, contends the proviso in N.C.G.S. § 1-53(4)
was intended to bar wrongful death actions when the decedent’s
claim for bodily injury caused by the same alleged wrongful conduct
had become time-barred during decedent’s life. Under this inter-

1. N.C.G.S. § 1-15(c) deals with professional malpractice claims and has no
application to this case.
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pretation, a wrongful death action may be maintained if: (1) it
is instituted within two years of decedent’s death and (2) on the
date of his death the decedent’s claim for bodily injury would
not have been time-barred.

Although the Court of Appeals agreed with defendants’ inter-
pretation of the statute, Judge Wells, in a concurring opinion, noted
that it was “anomalous . . . that this plaintiff's right to sue for
the wrongful death of her husband —a right which did not accrue
until his death —must be cut off by a limitations clock which started
running well before his death . . . .” Dunn v. Pacific Employers
Ins. Co., 101 N.C. App. 508, 513, 400 S.E.2d 63, 66 (1991).

We agree with plaintiff’s interpretation of the statute. Under
it, the proviso is not surplusage as defendants contend. It has
the effect claimed by plaintiff.

We are persuaded by a recent federal decision, Thacker v.
A.C. & S., Inc., No. 89-74 Civ. 7-F (ED.N.C. 2 Nov. 1990}, which
addressed the issue now before us. In Thacker, a wrongful death
claim was filed by the estate of a carpenter whose death was
allegedly caused by exposure to asbestos-containing products. Dece-
dent’s illness became apparent in April 1986 and he died on 13
August 1987. The wrongful death action was filed on 10 August
1989. The court held that because decedent had a bodily injury
claim which was not time-barred on the day he died, the wrongful
death action, filed within two years of death but more than three
years from discovery of the illness, was not time-barred. The court
reasoned that the General Assembly did not intend the critical
date to be that of the filing of the wrongful death action “because
it would create a situation in which a personal representative could
have little or no time within which to institute a wrongful death
action.” Thacker, slip op. at 5. In the case of an injured person
who died two days before the expiration of the three-year statute
of limitations, the court noted, “the personal representative would
have only fwo days within which to institute an action for wrongful
death. Most personal representatives have not even been appointed
within two days of death.” Thacker, slip op. at 5-6 (emphasis in
original).

We agree with the decision and reasoning of the federal district
court in Thacker. The claim for wrongful death is distinet and
separate from the claim for bodily injury. The only relation between
the two is that both the personal injury and resulting death were
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allegedly caused by the same wrongful conduct. The three-year
statute of limitations period for the bodily injury claim does not,
however, trigger the running of, or cut short, the period for filing
the wrongful death action when the underlying bodily injury claim
of the decedent was not time-barred at his death. The proviso
merely provides a limitations defense to a wrongful death action
when the claim for injuries caused by the underlying wrong had
become time-barred during the decedent’s life.

Our interpretation of N.C.G.S. § 1-53(4) is further supported
by the grammatical structure of the proviso. Ordinary rules of
grammar apply when ascertaining the meaning of a statute, and
the meaning must be construed according to the context and ap-
proved usage of the language. Falk v. Frandsen, 137 N.W.2d 228
(N.D. 1965); State ex rel. Daly v. Montana Kennel Club, 144 Mont.
377, 396 P.2d 605 (1964); Doull v. Wohlschlager, 141 Mont. 354,
377 P.2d 758 (1963); 82 C.J.S. Statutes § 340, at 682 (1953). The
best indicia of legislative intent are the language of the act, the
spirit of the act, and what the act seeks to accomplish. Coastal
Ready-Mix Concrete Co. v. Board of Comm’rs, 299 N.C. 620, 265
S.E.2d 379 (1980), rek’g denied, 300 N.C. 562, 270 S.E.2d 106 (1980).
The legislature's intent may be inferred from the language used.

g

The proviso states: “[W]henever the decedent would have been
barred, had he lived, from bringing an action for bodily harm
. ., no action for his death may be brought.” The verb, “would
have been barred,” is in the past subjunctive tense; it must, therefore,
refer to a past event—an event, in other words, that occurred
before decedent’s death. Defendants’ argument would be more per-
suasive if this verb were “would be barred,” in which case it would
more readily refer to some future event, i.e., an event to occur
after decedent’s death. See generally HW. Fowler, Modern English
Usage 595-98 (Sir Ernest Gowers ed., 2d ed. 1965).

In the instant case, decedent’s liver cancer was diagnosed on
29 August 1985 following a laparotomy and biopsy at Duke Medical
Center. Decedent’s bodily injury claim, had he lived, would have
accrued on 29 August 1985 and would have been time-barred three
years later under N.C.G.S. § 1-52(16). Decedent died on 24 June
1987. On that date, his bodily injury claim would not have been
time-barred. Thus, this wrongful death claim, having been filed
within two years of decedent’s death, is not time-barred by any
of the provisions of N.C.G.S. § 1-53(4).
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For the foregoing reasons, the Court of Appeals’ decision af-

firming the orders of the trial court dismissing plaintiff’s wrongful
death claim as being time-barred is reversed and the matter is
remanded to the Superior Court, Wake County, for further
proceedings.

Reversed and remanded.

Justice LAKE did not participate in the consideration or deci-

sion of this case.

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY v.

KENNETH W. BLACKWELDER, EXECUTOR OF THE ESTATE oF CLYDE WILLARD
BLACKWELDER

No. 404PA91
(Filed 17 July 1992)

1. Insurance § 464 (NCI4th) — underinsured motorist payment —

subrogation right —injured party’s dismissal of claim against
tortfeasor’s estate

An injured party’s dismissal with prejudice of her claim
against the tortfeasor’'s estate for injuries received in an
automobile accident did not extinguish plaintiff automobile in-
surer’s subrogation right against the tortfeasor’'s estate for
the underinsured motorist payment it made to the injured
party, its insured, where the tortfeasor’s liability insurer stated
that it would tender its $50,000 liability limit to plaintiff's
insured at the appropriate time; plaintiff advanced $50,000
to its insured to protect its subrogation interest; plaintiff then
paid its $50,000 underinsured motorist limit to its insured and
indicated to the tortfeasor’s estate and liability insurer that
it would not release its subrogation right against the estate;
plaintiff’s insured released plaintiff from all claims arising from
the accident in consideration for the $100,000 it had paid to
her, and the release acknowledged plaintiff’s subrogation right;
the tortfeasor’s liability insurer paid its $50,000 liability limit
to plaintiff’s insured, who released all claims against the tort-
feasor’s liability insurer and dismissed with prejudice her ac-
tion against the tortfeasor’s estate; this $50,000 was deposited
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into plaintiff’s account; and plaintiff filed this action to recover
its underinsured motorist payment from the tortfeasor’s estate.
Plaintiff preserved its subrogation right against the tortfeasor’s
estate in the manner set forth in N.C.G.S. § 20-279.21(b)(4),
and this subrogation right had already passed to plaintiff by
operation of law at the time the injured party dismissed her
claim and could be pursued by plaintiff in its own name at
its election.

Am Jur 2d, Automebile Insurance §§ 439, 441.

Rights and remedies of insurer paying loss as against
insured who has released or settled with third person respon-
sible for loss. 51 ALR2d 697.

2. Executors and Administrators § 103 (NCI4th)— subrogation
claim against estate —statute of limitations

Plaintiff underinsured motorist insurer’s subrogation claim
against the tortfeasor’s estate was not barred by N.C.G.S.
§ 28A-19-3(b) since the tortfeasor lived for twenty-four hours
after the accident from which the claim arose, and the claim
thus arose before rather than at or after the tortfeasor’s death.

Am Jur 2d, Executors and Administrators § 584.

ON petition for discretionary review pursuant to N.C.G.S.
§ 7TA-31 of the decision of the Court of Appeals, 103 N.C. App.
656, 406 S.E.2d 301 (1991), reversing the trial court’s grant of de-
fendant’s motion for summary judgment entered by Davis, J., in
the Superior Court, CABARRUS County, on 21 August 1990 and
remanding for trial. Heard in the Supreme Court 10 March 1992.

On 21 March 1988 Maureen Sargeant was seriously injured
when her car, in which she was a passenger, was struck head-on
by a vehicle driven by Clyde Willard Blackwelder. Mr. Blackwelder
died the next day as a result of the accident. The plaintiff, State
Farm Mutual Insurance Company (hereinafter “State Farm"), in-
sured the Sargeant automobile and provided underinsured motorist
coverage in the amount of $100,000. Nationwide Mutual Insurance
Company (hereinafter “Nationwide”) provided liability coverage of
$50,000 on Blackwelder's automobile.

In 1988, Maureen Sargeant filed suit against the Blackwelder
estate seeking damages for her personal injuries arising from this
accident. On 28 March 1989, Nationwide sent a letter to Mrs.
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Sargeant’s attorney stating that it would tender its $50,000 liability
limits to Mrs. Sargeant at an appropriate time and asked that
he forward the letter to State Farm so it could decide whether
to advance Nationwide's $50,000 to Mrs. Sargeant and preserve
its subrogation rights.

On 24 April 1989, State Farm advanced $50,000 to Mrs. Sargeant
to protect its subrogation interest. On 6 November 1989, State
Farm paid its $50,000 underinsured motorist limits to Mrs. Sargeant
and indicated to Nationwide and Blackwelder’s estate that it would
not release its subrogation right against the estate. Mrs. Sargeant
executed a release discharging State Farm from all claims arising
from the 21 March 1988 accident for the stated consideration of
$100,000. She agreed to hold in trust for the benefit of State Farm

“any and all rights of recovery which (she) now (has) . . . against
any person . . . who may be legally liable . . . for any and all
damages . . . which (she} sustained” in the accident. She further

agreed to hold in trust for or assign to State Farm “the proceeds
of any settlement with or the amount of any judgment which she
may obtain against any person or entity who may be legally liable
to (her) for any and all damages . . . (she) may have sustained”
in the accident of 21 March 1988. The release further acknowledged
the subrogation rights of State Farm.

On 26 January 1990, Nationwide paid its $50,000 liability limits
to Mrs. Sargeant, who released all claims that she had against
it and also dismissed her action against the Blackwelder estate
with prejudice. Nationwide's draft was to Mrs. Sargeant, her at-
torney and State Farm. It was endorsed by Mrs. Sargeant and
her attorney and deposited into State Farm’s account. On 19 March
1990, State Farm filed this action to recover payment from
Blackwelder’s estate. The trial court granted defendant’s motion
for summary judgment and dismissed this action with prejudice.
The Court of Appeals reversed, holding that State Farm preserved
its subrogation rights against the defendant by following the
statutory procedure in N.C.G.S. § 20-279.21(b)4).

The defendant’s petition for discretionary review was allowed
by this Court.

Hartsell, Hartsell & Mills, P.A., by W. Erwin Spainhour, for
defendant appellant.

Hutchins, Tyndall, Doughton & Moore, by Kent L. Hamrick,
for plaintiff appellee.
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WEBB, Justice.

[1] The defendant contends that the dismissal with prejudice of
Mrs. Sargeant’s Watauga County case against the defendant ex-
tinguished as a matter of law all claims against the defendant
arising from the 21 March 1988 accident, whether such claims were
asserted on behalf of Mrs. Sargeant or her subrogee, State Farm.
The defendant argues that Mrs. Sargeant and State Farm were
entitled to bring only one civil action against the defendant for
Sargeant’s injuries. By participating in the dismissal with prejudice
of Sargeant’s claim, State Farm had its subrogation rights extin-
guished. The defendant contends that State Farm has no right
and no claim beyond that possessed by Mrs. Sargeant. We disagree.

N.C.G.S. § 20-279.21(b)4) provides in pertinent part:

An underinsured motorist insurer may at its option, upon
a claim pursuant to underinsured motorist coverage, pay moneys
without there having first been an exhaustion of the liability
insurance policy covering the ownership, use, and maintenance
of the underinsured highway vehicle. In the event of such
payment, the underinsured motorist insurer shall be either:
(a) entitled to receive by assignment from the claimant any
right or (b) subrogated to the claimant’s right regarding any
claim the claimant has or had against the owner, operator,
or maintainer of the underinsured highway vehicle, . . . . No
insurer shall exercise any right of subrogation . . . where
the insurer has been provided with written notice in advance
of a settlement between its insured and the underinsured
motorist and the insurer fails to advance a payment to the
insured in an amount equal to the tentative settlement within
30 days following receipt of such notice. Further, the insurer
shall have the right, at its election, to pursue its claim by
assignment or subrogation in the name of the claimant, and
the insurer shall not be denominated as a party in its own
name except upon its own election.

Here, State Farm preserved its subrogation rights against
the defendant by pursuing this claim in the manner as set forth
in N.C.G.S. § 20-279.21(b)(4). On 24 April 1989, State Farm advanced
$50,000, the amount of Nationwide’s liability limits, to Mrs. Sargeant
to protect its subrogation interests. On 6 November 1989, it ad-
vanced an additional $50,000 to settle the underinsured motorist
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claim. As of that time, Nationwide had paid nothing whatsoever
under its primary liability policy issued to Mr. Blackwelder.

By complying with the express terms of the statute, State
Farm had the absolute right to pursue “any claim” against the
defendant that Mrs. Sargeant “has or had.” It was not necessary
for State Farm to prosecute the Watauga County action in Mrs.
Sargeant’s name, nor was it necessary that that action remain
pending for State Farm to pursue a recovery. It is clear under
N.C.G.S. § 20-279.21(b)(4) that once the advancement is made and
the underinsured claim is settled prior to exhaustion of the primary
policy limits, the underinsured motorist carrier is pursuing ‘“its
claim” and not that of the insured. The underinsured motorist
carrier is not required to be designated as a party plaintiff “except
upon its own election.” State Farm has elected to pursue its claim
in its own name as provided by the statute.

In conjunction with the settlement of the underinsured motorist
claim, State Farm obtained a release from Mrs. Sargeant discharg-
ing State Farm from any claims Mrs. Sargeant had against State
Farm. This release discharged State Farm only, not Nationwide.
The release also acknowledged State Farm’s subrogation rights
and assigned to it (to the extent of its payment) all of Sargeant’s
claims against Blackwelder’s estate. Sargeant further agreed that
any claims of State Farm pertaining to the accident could be
presented in her name or in State Farm’s name. Thus, State Farm
had the absolute statutory right to pursue a claim against the
defendant in the amount of $50,000, the amount of its underinsured
payment. As both defendant and Nationwide had knowledge of
State Farm’s subrogation rights, they could not defeat State Farm's
rights by any subsequent release from Mrs. Sargeant.

Mrs. Sargeant’s dismissal did not terminate State Farm's
subrogated claim because the claim against the defendant had already
passed to State Farm by operation of law. The right to recover
from the defendant was and is still vested in State Farm and
by statute, State Farm may pursue “its claim” in its own name
“at its election.” Mrs. Sargeant could not dismiss, release, or waive
State Farm’s right to recover as she does not possess such right.

The defendant relies on several cases which it says establish
the proposition that subrogation is based on equitable principles
and a subrogee stands in the shoes of the subrogor. See Insurance
Co. v. Faulkner, 259 N.C. 317, 130 S.E.2d 645 (1963); Montsinger
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v. White, 240 N.C. 441, 82 S.E.2d 362 (1954); Mace v. Construction
Corp., 48 N.C. App. 297, 269 S.E.2d 191 (1980). When Mrs. Sargeant
released the defendant, he says this extinguished the claim of the
plaintiff. The defendant also relies on N.C. Baptist Hospitals, Inc.
v. Mitchell, 323 N.C. 528, 374 S.E.2d 844 (1988) and Harris-Teeter
Super Markets v. Watts, 97 N.C. App. 101, 387 S.E.2d 203 (1990),
for the proposition that a claim for negligence may not be assigned.
These cases dealing with subrogation and the assignment of claims
do not deal with N.C.G.S. § 20-279.21(b)(4) and have no application
to this case.

[2] The defendant also contends that the claim against him is
barred under N.C.G.S. § 28A-19-3(b) which provides in part:

All claims against a decedent’s estate which arise at or

after the death of the decedent, ... are forever barred against
the estate, ... unless presented to the personal representative
. as follows:

(2) With respect to any claim other than a claim based
on a contract with the personal representative or col-
lector, within six months after the date on which the
claim arises.

In this case the testate lived for twenty-four hours after the
accident from which the claim arose. The claim arose before the
death of Mr. Blackwelder and the claim is not barred by this
section.

Having followed the statutory procedures in N.C.G.S.
§ 20-279.21(b)(4), State Farm is entitled to pursue its claim against
the defendant.

Affirmed.
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RUSSELL S. CORRELL anp KELLY L. CORRELL, PETITIONERS-APPELLEES V.
DIVISION OF SOCIAL SERVICES anp DIVISION OF MEDICAL
ASSISTANCE, NORTH CAROLINA DEPARTMENT OF HUMAN
RESOURCES, RESPONDENTS-APPELLANTS

No. 406PA91
(Filed 17 July 1992)

Social Security and Public Welfare § 1 (NCI3d)})— Medicaid—
contiguous property exclusion — ownership of primary residence
not required

Applicants for Medicaid benefits for medically needy per-
sons are not required to own their primary place of residence
in order for property contiguous to their residence to be ex-
cluded from their assets under N.C.G.S. § 108A-55 for purposes
of determining their eligibility for Medicaid benefits. Therefore,
Medicaid benefits were improperly denied on the ground that
the applicants owned a small tract of land contiguous to their
rented primary residence.

Am Jur 2d, Welfare Laws §§ 38-41.

Eligibility for welfare benefits, under maximum-assets
limitations, as affected by expenditures or disposal of assets.
19 ALRA4th 146.

ON discretionary review of the decision of the Court of Ap-
peals, 103 N.C. App. 562, 406 S.E.2d 633 (1991), reversing the judg-
ment entered by Gray, J., on 15 December 1989, in the Superior
Court, GASTON County. Heard in the Supreme Court on 13 May
1992.

Turner, Enochs, and Lloyd, P.A., by Wendell H. Ott, Thomas
E. Cone, and Laurie S. Truesdell, for the petitioner-appellants.

Lacy H. Thornburg, Attorney General, by Robert J. Blum,
Special Deputy Attorney General, and Jane T. Friedensen, Assist-
ant Attorney General, for the respondent-appellees.

MITCHELL, Justice.

This is an action involving interpretation of the North Carolina
statutory scheme governing eligibility for benefits from the Medicaid
program. The primary issue before this Court is whether N.C.G.S.
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§ 108A-55 requires that Medicaid applicants own their primary
place of residence in order to exclude property they own contiguous
to their residence from their assets for purposes of determining
their eligibility for Medicaid benefits. We conclude that no such
ownership requirement exists. Accordingly, we reverse the decision
of the Court of Appeals.

The facts of this case are not in dispute. The petitioners Russell
and Kelly Correll rent the home in which they live. They have
lived in this home for fourteen years, and it is their primary place
of residence. The petitioners purchased a small tract of land direct-
ly across a street from their residence in 1988. All parties to this
action agree that the petitioners' land is “contiguous” to their
residence and has a tax value of $3,640.00.

The petitioners applied for Medicaid benefits on 28 November
1988. Their Medicaid application was denied by the Gaston County
Department of Social Services on 6 January 1989 on the ground
that the petitioners owned the small tract of land contiguous to
their residence. Its value of $3,640.00 caused the value of the peti-
tioners' assets to exceed the $2,350.00 maximum reserve limit, beyond
which the members of a three-person household are not medically
needy under 10 North Carolina Administrative Code 50B.0311(2)(b)
and, thus, not entitled to Medicaid benefits. The North Carolina
Department of Human Resources, Division of Social Services,
ultimately issued a final agency decision on 21 June 1989 upholding
denial of Medicaid benefits for the petitioners. On 19 July 1989
the Corrells petitioned the Superior Court, Gaston County, for
judicial review of the final agency decision. On 15 December 1989
the Superior Court entered its judgment. The Superior Court con-
cluded that, pursuant to N.C.G.S. § 108A-55, the petitioners’ proper-
ty contiguous to their principal residence must be excluded from
their resources for purposes of determining their eligibility for
Medicaid benefits —without regard to whether they owned their
principal residence —and that the final agency decision to the con-
trary amounted to an error of law. For this reason, the Superior
Court reversed the final agency decision and ordered that the peti-
tioners’ Medicaid application be remanded to the Gaston County
Department of Social Services for a proper determination of Medicaid
eligibility. The respondents appealed to the Court of Appeals.

The Court of Appeals construed N.C.G.S. § 108A-55 as requir-
ing that applicants for Medicaid benefits own their principal place
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of residence in order to take advantage of the exclusion of the
value of their contiguous property for purposes of determining
their entitlement to Medicaid benefits. Correll v. Division of Social
Services, 103 N.C. App. 562, 406 S.E.2d 633 (1991). As a result,
the Court of Appeals reversed the judgment of the Superior Court.
We now conclude that the judgment of the Superior Court was
correct. Accordingly, we must reverse the decision of the Court
of Appeals and remand this case for reinstatement of the judgment
of the Superior Court.

The Medicaid program was established by Congress in 1965
to provide federal assistance to states which chose to pay for some
of the medical costs for the needy. Schweiker v. Gray Panthers,
453 U.S. 34, 69 L.Ed.2d 460 (1980); Morris v. Morrow, 783 F.2d
454, 456 (4th Cir. 1986). Whether a state participates in the program
is entirely optional. “However, once an election is made to par-
ticipate, the state must comply with the requirements of federal
law.” Lackey v. N.C. Dept. of Human Resources, 306 N.C. 231,
235, 293 S.E.2d 171, 175 (1982). To qualify for federal Medicaid
grant funds, the state must develop a coherent plan for medical
assistance as prescribed by federal guidelines. Id.; 42 U.S.C. § 1396a
(1984). North Carolina has elected to participate in the Medicaid
program and outlined its plan for medical assistance by the enact-
ment of Chapter 108 of the General Statutes of North Carolina,
now recodified as Chapter 108A.

Upon a state's election to participate in the Medicaid program,
the state must provide medical assistance to a group termed the
“categorically needy.” Morrow, 783 F.2d at 456. This group includes
people who are entitled to general welfare assistance under four
programs: Old Age Assistance; Aid to Families With Dependent
Children; Aid to the Blind; and Aid to the Permanently and Totally
Disabled. Id. Additionally, the state has the option to provide
Medicaid benefits to people deemed “medically needy.” These peo-
ple can become eligible for benefits only if their income and assets
are insufficient to provide them with basic remedial health care
and services. Id. North Carolina has opted to provide Medicaid
benefits to such “medically needy” people who meet the income
and resources limitations established by the General Assembly.
N.C.G.S. §§ 108A-54, 55 (1988).

The statute governing the question present before this Court
provides in relevant part that:
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When determining whether a person has sufficient resources
to provide necessary medical care, there shall be excluded
from consideration the person's primary place of residence
and the land on which it is situated, and in addition there
shall be excluded real property contiguous with the person’s
primary place of residence in which the property tax value
is less than twelve thousand dollars ($12,000).

N.C.G.S. § 108A-55 (emphasis added). The Court of Appeals held
that the petitioners were not entitled to the benefit of the “con-
tiguous property” exclusion provided by the statute because they
did not own their primary place of residence. Correll, 103 N.C.
App. at 568, 406 S.E.2d at 637. The Court of Appeals reasoned
that this statute merely was designed to protect homesite property
so as not to force homeowners to give up their homes in order
to qualify for Medicaid benefits. Id. at 569, 406 S.E.2d at 637.
Based on such reasoning, the Court of Appeals concluded that
“lolnly if the exclusion of contiguous property is dependent on
the exclusion of an owned homesite would the policy of protecting
applicants’ ownership of their homes be furthered.” Id. We disagree
with the Court of Appeals’ interpretation of N.C.G.S. § 108A-55
and conclude that Medicaid applicants are not required to own
their primary places of residence before being entitled to the benefit
of the contiguous property exclusion.

Statutory interpretation properly begins with an examination
of the plain words of the statute. Electric Supply Co. v. Swain
Elec. Co., 328 N.C. 651, 656, 403 S.E.2d 291, 294 (1991). The legislative
purpose of a statute is first ascertained by examining the statute’s
plain language. Id. “When the language of a statute is clear and
unambiguous, there is no room for judicial construction, and the
courts must give it its plain and definite meaning.” Lemons v.
Boy Scouts of America, Inc., 322 N.C. 271, 276, 367 S.E.2d 655,
688, reh’g denied, 322 N.C. 610, 370 S.E.2d 247 (1988). Here, the
plain statutory language is clear; the only requirements the
legislature prescribed for an applicant to receive the benefit of
the “contiguous property” exclusion provided by N.C.G.S. § 108A-55
were that the property be “contiguous™ to the applicant’s primary
place of residence and that the tax value of the property excluded
be below twelve thousand dollars ($12,000).

It is undisputed that the house the petitioners rent and occupy
is their primary place of residence. The property in question is
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“contiguous” to the petitioners’ primary place of residence and
has a tax value of only $3,640.00. No requirement that the applicant
own his or her primary place of residence appears at any point
in the plain language of the statute. If our General Assembly had
intended to require that applicants own their primary places of
residence before receiving the advantage of the contiguous proper-
ty exclusion contained in N.C.G.S. § 108A-55, we must assume
that it would have included plain language to that effect in the
other plain language of the statute. See Lemons, 322 N.C. at 277,
367 S.E.2d at 658.

Our interpretation of the statute is also consistent with one
of the basic purposes of the Medicaid program, which is to provide
medical assistance to needy families whose income and resources
are insufficient to meet these costs. 42 U.S.C. § 1396 (1984). Our
interpretation avoids giving N.C.G.S. § 108A-55 a statutory con-
struction that defeats the statute’s purpose or results in unjust
consequences. Sutton v. Aetna Casualty & Surety Co., 325 N.C.
259, 265, 382 S.E.2d 759, 763 (1989). In the present case, such unjust
consequences clearly would result from adopting the respondents’
interpretation of the statute. For example, following the respondents’
reasoning, had the petitioners here owned more assets—their
residence plus the contiguous property —all of their property would
have been excluded under N.C.G.S. § 108A-55, and they would
have been entitled to Medicaid benefits. However, under the
respondents’ interpretation, since the petitioners have fewer
assets —only owning the contiguous property, while renting their
primary place of residence —none of their property is excluded,
and they are not eligible for Medicaid benefits. Thus, in addition
to judicially adding a requirement to the plain meaning of the
statute, the respondents’ interpretation would tend to defeat a
central purpose of the Medicaid program.

The wording of N.C.G.S. § 108A-565 is clear, and it does not
include a requirement that a Medicaid applicant “own” his or her
primary place of residence before receiving the advantage of the
statute’s “contiguous property” exclusion. Accordingly, the decision
of the Court of Appeals is reversed and this case is remanded
to the Court of Appeals for reinstatement of the judgment of the

Superior Court, Gaston County.

Reversed and remanded.
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BUMGARNER v. RENEAU
No. 101A92
Case below: 105 N.C.App. 362

Petition by defendants for discretionary review pursuant to
G.S. 7TA-31 allowed 16 July 1992.

CARDWELL v. SMITH
No. 207P92
Case below: 106 N.C.App. 187

Petition by plaintiffs for discretionary review pursuant to G.S.
7TA-31 denied 16 July 1992.

COLVARD v. FRANCIS
No. 206P92
Case below: 106 N.C.App. 277

Petition by plaintiff for discretionary review pursuant to G.S.
7TA-31 denied 16 July 1992.

DEVOE v. N.C. STATE PORTS AUTHORITY
No. 217P92
Case below: 106 N.C.App. 231

Petition by plaintiff for writ of certiorari to the North Carolina
Court of Appeals denied 16 July 1992.

DUNN v. PATE
No. 170PA92
Case below: 106 N.C.App. 56

Appeal from the North Carolina Court of Appeals by defend-
ants pursuant to G.S. 7A-30 retained 9 July 1992. Petition by de-
fendants for discretionary review pursuant to G.S. TA-31 allowed
9 July 1992,
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FRANKLIN COUNTY v. BURDICK
No. 374A91
Case below: 103 N.C.App. 496

Petition by defendants for writ of certiorari to the North
Carolina Court of Appeals denied 16 July 1992.

FRIZZELLE v. HARNETT COUNTY
No. 201P92
Case below: 106 N.C.App. 234

Petition by defendants for writ of supersedeas denied and
temporary stay dissolved 16 July 1992. Petition by defendants for
discretionary review pursuant to G.S. 7TA-31 denied 16 July 1992.

GRYB v. HIATT
No. 172P92
Case below: 106 N.C.App. 228

Petition by plaintiff for writ of supersedeas denied and tem-
porary stay dissolved 16 July 1992. Petition by plaintiff for discre-
tionary review pursuant to G.S. TA-31 denied 16 July 1992,

HARDING v. N.C. DEPT. OF CORRECTION
No. 243P92
Case below: 106 N.C.App. 350

Petition by defendant for writ of supersedeas and temporary
stay denied 8 July 1992. Petition by defendant for discretionary
review pursuant to G.S. TA-31 denied 8 July 1992.

HENLINE v. MONTGOMERY
No. 205P92
Case below: 106 N.C.App. 231

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 16 July 1992.
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IN RE SNODDY
No. 124P92
Case below: 105 N.C.App. 444

Petition by Edward Lee Snoddy for discretionary review pur-
suant to G.S. TA-31 denied 16 July 1992.

IN RE WILL OF HUBNER
No. 214P92
Case below: 105 N.C.App. 599

Petition by Ruth M. McGuire for discretionary review pur-
suant to G.S. TA-31 denied 16 July 1992. Petition by Florence
Stephens for discretionary review pursuant to G.S. 7A-31 denied
16 July 1992.

LASSITER v. N.C. FARM BUREAU MUT. INS. CO.
No. 169P92
Case below: 106 N.C.App. 66

Petition by plaintiff for discretionary review pursuant to G.S.
TA-31 denied 16 July 1992.

MULBERRY-FAIRPLAINS WATER ASSN. v.
TOWN OF NORTH WILKESBORO

No. 94P92
Case below: 105 N.C.App. 258

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 denied 16 July 1992

OSBORNE v. CONSOLIDATED
JUDICIAL RETIREMENT SYSTEM

No. 45PA92
Case below: 106 N.C.App. 299

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 allowed 16 July 1992.
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DiSPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

PERKINS v. CCH COMPUTAX, INC.
No. 185PA92
Case below: 106 N.C.App. 210

Petition by defendant for discretionary review pursuant to
G.S. 7A-31 allowed 16 July 1992.

STATE v. BAKER
No. 269P92
Case below: 106 N.C.App. 687

Petition by Attorney General for writ of supersedeas and tem-
porary stay denied 23 July 1992.

STATE v. BRAYBOY
No. 128P92
Case below: 105 N.C.App. 370

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 16 July 1992.

STATE v. BUNCH
No. 215P92
Case below: 106 N.C.App. 128

Petition by defendant for discretionary review pursuant to
G.S. TA-31 denied 16 July 1992.

STATE v. LUNSFORD
No. 200P92
Case below: 106 N.C.App. 232

Petition by defendant for discretionary review pursuant to
G.S. 7TA-31 denied 16 July 1992.
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STATE v. MARSHALL
No. 109P92
Case below: 105 N.C.App. 518

Temporary stay dissolved 16 July 1992. Petition by Attorney
General for discretionary review pursuant to G.S. 7A-31 denied
16 July 1992.

STATE v. MOORE
No. 556A90
Case below: Superior Court

Upon petition by defendant for writ of certiorari to the Forsyth
County Superior Court, the Court finds that the defendant has
not made a sufficient showing to be entitled to any of the relief
requested and the petition is denied 16 July 1992.

STATE v. MOSELY
No. 245P92
Case below: 106 N.C.App. 395
Petition by defendant for temporary stay allowed 8 July 1992.

STATE v. THOMPSON

No. 162P92

Case below: 105 N.C.App. 716

Petition by defendant for writ of certiorari to the North Carolina
Court of Appeals denied 16 July 1992,
TRIPLE E ASSOCIATES v. TOWN OF MATTHEWS

No. 127P92

Case below: 105 N.C.App. 354

Petition by plaintiffs for discretionary review pursuant to G.S.
7TA-31 denied 16 July 1992,
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STATE OF NORTH CAROLINA v. JAMES EARL WILLIS anp DONNA
SUE COX

No. 569A87
(Filed 4 September 1992)

1. Jury § 7.14 (NCI3d) — peremptory challenges —racial grounds —
failure to show race of challenged jurors
Assuming that the trial court erred in excluding defend-
ant’s evidence tending to show that he considered himself
to be an Indian in a hearing on a motion to bar the exercise
of peremptory challenges on racial grounds and in holding
that it could not find defendant to be a member of a cognizable
minority, these errors were not prejudicial where the State
exercised nine peremptory challenges to which defendant ob-
jected but the record does not show the race of any challenged
juror.

Am Jur 2d, Jury §§ 233-237.

Use of peremptory challenge to exclude from jury persons
belonging to a class or race. 79 ALR3d 14.

2. Evidence and Witnesses § 2473 (NCI4th)— plea bargain—
motion to disclose —no showing bargain made

The trial court did not err in the denial of one defendant’s
motion to compel the State to disclose any plea bargain made
by any codefendant or accomplice where there is nothing in
the record to indicate that a plea bargain had been made
by any witness against the defendants. N.C.G.S. § 15A-1054.

Am Jur 2d, Criminal Law § 774,

3. Criminal Law § 217 {NCI4th) — Speedy Trial Aet—discovery
motion —time tolled —trial after discovery completed
Defendant’s right to a speedy trial under the Speedy Trial
Act was not violated where defendant made a motion for
discovery before the indictment was returned, the period be-
tween the return of the indictment and the completion of
discovery should be excluded from the speedy trial period,
and the trial began within 120 days after discovery was
completed.

Am Jur 2d, Criminal Law §§ 662, 854, 855.
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Constitutional Law § 327 (NCI4th) — speedy trial — constitutional
right —delay during discovery

Defendant’s Sixth Amendment right to a speedy trial was
not violated where discovery was not completed until August
1987 and the trial commenced in September 1987, and there
was no evidence that the delay was oppressive to defendant
or that he was prejudiced by the delay.

Am Jur 2d, Criminal Law 8§§ 652-659.

Jury § 7.11 (NCI3d) — death penalty views—excusal for cause —
no opportunity for rehabilitation

The trial court did not err in excusing for cause two
prospective jurors who stated unequivocally that they could
under no circumstances vote for the death penalty and in
refusing to permit defense counsel to attempt to rehabilitate
the two jurors by asking whether they could apply the law
as given to them by the judge where there was nothing in
the record to indicate that either of the two excused jurors
would have given different answers if questioned further.

Am Jur 2d, Jury §§ 195-212.

. Jury § 7.9 (NCI3d)— prospective juror—bias in favor of

defendant — challenge for cause—no opportunity for
rehabilitation

When a prospective juror stated that because he knew
the defendant “so well” the State would have to satisfy him
beyond a shadow of a doubt before he would vote to find
defendant guilty and that he knew the difference between
beyond a shadow of a doubt and beyond a reasonable doubt,
the trial court did not err in refusing to permit defense counsel
to ask the juror whether he could apply the law as given
to him by the court before it allowed the State’s challenge
for cause of the juror.

Am Jur 2d, Jury §§ 195-212.

Jury § 6.4 (NCI3d)— prospective juror —death penalty views —
question disallowed —no error

The trial court did not err in sustaining the State’s objec-
tion to defense counsel’s question to a prospective juror as
to how she felt “about a life sentence as opposed to a death
sentence in a case where a person is convicted of first degree
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murder” where the juror had previously stated that she was
not opposed to the death penalty but did not think it was
necessarily appropriate in every case in which a defendant
was convicted of first degree murder.

Am Jur 2d, Jury §§ 195-212.

Evidence and Witnesses § 1134 (NCI4th)— statements by
nontestifying codefendant —implied admissions by defendant —
Bruton rule inapplicable

The trial court properly admitted testimony by one witness
as to what the nontestifying codefendant said in defendant’s
presence about plans to divide a murder victim’s jewelry and
money after he was killed and testimony by a second witness
that the codefendant stated in defendant’s presence that de-
fendant had a chance to get the victim when the vietim was
beating her and not to worry about a friend's talking because
the friend was “cool,” since these statements were admissible
against defendant as implied admissions and were not barred
by the rule of Bruton v. United States, 391 U.S. 123.

Am Jur 2d, Evidence §§ 610, 638, 639.

Evidence and Witnesses § 1150 (NCI4th)— prima facie case
of conspiracy —admissibility of declarations by defendant

Where the State established a prima facie case of a con-
spiracy between defendant and the codefendant to murder
the victim, the trial court properly admitted testimony by
one witness that he heard defendant say, “You do your part
and . .. I'll take care of the rest” and testimony by a second
witness that, after the codefendant complained when the first
attempt to kill the victim was aborted, defendant said, “Don’t
worry, Baby, it will get done,” since these statements by de-
fendant were admissible as declarations made in furtherance
of the conspiracy.

Am Jur 2d, Evidence § 642.

Admissibility as against conspirator of extrajudicial declara-
tions of coconspirator — Supreme Court cases. 1 L. Ed. 2d 1780.

Evidence and Witnesses § 391 (NCI4th)— other bad acts—
propensity to commit crime—harmless error

The trial court in a first degree murder case erred in
the admission of testimony that a witness on one occasion



154

11.

12,

13.

14.

IN THE SUPREME COURT

STATE v. WILLIS
[332 N.C. 151 (1992)]

went with defendant to the courthouse in Lumberton to answer
a charge of breaking or entering and that on another occasion
he went with defendant to engage in a fight since this testimony
was not relevant to any issue in the case except to show
that defendant had a propensity for bad acts and acted in
conformity therewith in killing the vietim. However, this error
was harmless in light of the strong substantive evidence against
defendant as well as other evidence of defendant’s bad acts,
including the ingestion of illegal drugs.

Am Jur 2d, Evidence §§ 339, 340, 366.

Evidence and Witnesses § 787 (NCI4th)— exclusion of evi-
dence —similar testimony by same witness

Any error in the trial court’'s sustention of the State’s
objection to a question as to whether the witness had been
told by officers that it was defendant they wanted was cured
when the witness later answered the same question.

Am Jur 2d, Witnesses §§ 858-861.

Evidence and Witnesses § 2873 (NCI4th) — eross-examination —
exclusion of repetitious question

The trial court did not abuse its discretion in sustaining
the State’s objection to a repetitious question asked by defense
counsel on cross-examination of a State’s witness.

Am Jur 2d, Witnesses §§ 858-861.

Criminal Law § 465 (NCI4th)— jury argument—inference of
malice
The district attorney’s jury argument that “the law
. says that malice is merely the doing of a wrongful act
without just cause or excuse, and when a person dies at the
business end of a deadly weapon you, the jury, may infer
that” was not an incorrect statement of the law.

Am Jur 2d, Trial §§ 640, 641, 643.

Counsel’s right in criminal prosecution to argue law or
to read law books to the jury. 67 ALR2d 245.

Criminal Law § 466 (NCI4th)— jury argument— defense
tactic—no comment on counsel’s credibility

The district attorney's jury argument about defendant’s
tactic of shifting the blame for a killing to his codefendants
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was not an improper comment on defense counsel’s credibility
and effective assistance and was not error.

Am Jur 2d, Trial §§ 683, 684.

Propriety and effect of attack on opposing counsel during
trial of a criminal case. 99 ALR2d 508.

Criminal Law § 439 (NCI4th)— jury argument—type of wit-
nesses available —no improper characterization of defendant

The district attorney’s statement in his jury argument
that “when you try the devil, you have to go to hell to find
your witnesses” was not an improper characterization of de-
fendant as the devil but was merely an illustration of the
type of witnesses available in this case.

Am Jur 2d, Trial §§ 681, 682.

Negative characterization or description of defendant by
prosecutor during summation of criminal trial, as ground for
reversal, new trial, or mistrial — modern cases. 88 ALR4th 8.

Criminal Law § 445 (NCI4th) — State’s handling of evidence —
propriety of jury argument

The district attorney’s jury argument about the State’s
handling of the evidence was not an improper expression of
opinion on the evidence but was a proper argument that the
State had been careful in preserving the evidence and the
jury should believe it.

Am Jur 2d, Trial §§ 632, 634-637.

Criminal Law § 463 (NCI4th) — jury argument —comment sup-
ported by evidence

The district attorney’s jury argument in a first degree
murder case that “the only practical one in the whole bunch
seems to be the little sixteen year old girl . .. who says—‘[w]e
will never get the blood out of the cracks [of the floor]”
was supported by the evidence, although the girl did not testify,
where there was testimony that the girl made this statement
during a discussion about how the vietim should be killed
when it was suggested that defendant kill the vietim while
he was sitting on a sofa in the codefendant’s living room.

Am Jur 2d, Trial § 632.
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Criminal Law § 741 (NCI4th) — instructions — codefendant act-
ing in concert —no expression of opinion on defendant’s guilt

The trial court’s instruction in a first degree murder case
that, in order to find the codefendant guilty of murder by
lying in wait, the State must prove, inter alia, that the code-
fendant acted in concert with defendant “who lay in wait for
[the vietim]” and that the codefendant was acting in concert
with defendant “who intentionally assaulted [the victim]” did
not constitute an expression of opinion on the evidence that
defendant was guilty.

Am Jur 2d, Trial §§ 1191, 1204..

Criminal Law § 480 (NCI4th)— juror contact by family
member —sufficiency of inquiry by court

The trial court did not commit prejudicial error in failing
to make further inquiry when the court asked a juror whether
a family member of one of the parties had talked to him and
the juror said that no family member had done so where de-
fendant did not request any further inquiry or make a motion
for a mistrial pursuant to N.C.G.S. § 15A-1061.

Am Jur 2d, Trial §§ 1637-1639.

Constitutional Law § 342 (NCI4th)— trial court’s communica-
tion with juror —absence of defendant—harmless error

The trial judge erred in communicating with a juror out
of the presence of defendant and her attorneys when he in-
quired of a juror whether a family member of one of the
parties had spoken to him and the juror said that no family
member had done so. However, this error was harmless where
the trial judge placed in the record information about this
inquiry and this error could not have contributed to the result
of the trial.

Am Jur 2d, Criminal Law §§ 692-695, 908, 909, 914.

Constitutional Law § 342 (NCI4th) — capital trial —absence of
defendant from courtroom — questions to prospective jurors—
identification of photographs—no prejudicial error

A defendant on trial for first degree murder was not
prejudiced when the prosecutor examined three prospective
jurors while defendant and one of her attorneys were absent
from the courtroom where the questions asked by the prose-
cutor dealt with residences, occupations, church memberships,
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reading habits and preferred television programs, and the pros-
ecutor did not excuse any juror while defendant was absent
from the courtroom. Nor was defendant prejudiced when a
pathologist identified photographs of the victim's body while
defendant was absent from the courtroom.

Am Jur 2d, Criminal Law §§ 692-695, 908, 913.

Validity of jury selection as affected by accused’s absence
from conducting of procedures for selection and impaneling
a final jury panel for specific cases. 33 ALR4th 429.

Constitutional Law § 342 (NCI4th) — capital trial —absence of
defendant during testimony —harmless error

Any error by the trial court in permitting the defendant
in a capital case to be absent from the courtroom while a
detective was reading a statement made by another prosecu-
tion witness was harmless beyond a reasonable doubt where
defendant became visibly upset during the detective’s testimony
and asked permission to leave the courtroom; the trial court
informed defendant that she had a right to be present and
that the trial would continue if her request to leave was honored;
and the statement read by the detective did not implicate
defendant.

Am Jur 2d, Criminal Law §§ 698, 699, 930, 934.

Homicide § 374 (NCI4th)— first degree murder—actual or
constructive presence—acting in concert—sufficiency of
evidence

The evidence was sufficient for the jury to find that de-
fendant was actually or constructively present when a killing
occurred so as to support the trial court’s submission to the
jury of a charge of first degree murder on the theory that
defendant was acting in concert with the codefendant, although
defendant contends she was at least sixty-five feet away and
inside the fence which enclosed her yard when the victim
was Kkilled outside the fence, where the evidence showed that
defendant was able to see the attack on the victim and was
close enough for the victim to call to her for help, and that
defendant went into the house when the vietim called to her.
Furthermore, the evidence was sufficient for the jury to find
that defendant acted in concert with the codefendant at the
time of the Kkilling, although she testified that she discovered
the vietim did not have any money with him the night he
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was killed and tried to signal the codefendant not to kill the
victim on that date, when evidence tending to show that de-
fendant had agreed with the codefendant and others that the
victim would be killed is considered with the evidence that
she was actually or constructively present when the killing
occurred, ready to lend whatever aid was necessary.

Am Jur 2d, Homicide §§ 28, 29.

Homicide § 372 (NCI4th)— first degree murder —submission
of accessory before fact not required

The trial court in a first degree murder case did not
err in failing to submit to the jury the lesser included offense
of accessory before the fact of first degree murder where
all the evidence showed that defendant was on the front porch
of her house within sight of the killing when the victim was
attacked at the end of her driveway and that she was thus
constructively present at the time the victim was killed.

Am Jur 2d, Homicide §§ 28, 535; Trial §§ 1255, 1256.

Lesser-related state offense instructions: modern status.
50 ALR4th 1081.

Criminal Law § 751 (NCI4th) — acting in concert—instruction
on burden of proof—no plain error when considered in context

Although the trial court's instruction in a first degree
murder case that “the burden of proof which the State must
meet to obtain a conviction under the principle of acting in
concert is less than its burden to prove that a defendant actual-
ly committed every element of the offense charged” was er-
roneous standing alone, the jury was not misled thereby and
the instruction was not plain error where the context of this
statement makes it clear that the court was referring to not
having to prove that defendant did all the things which con-
stitute the elements of murder; this language did not mean
that the State did not have to prove the elements involving
defendant beyond a reasonable doubt; and the court correctly
instructed the jury as to the State's burden of proof in the
case involving defendant at several other places in the charge.

Am Jur 2d, Trial §§ 1291, 1292,

Supreme Court’s views as to prejudicial effect in criminal
case of erroneous instructions to jury invelving burden of proof
or presumptions. 92 L. Ed. 2d 862.
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Criminal Law § 793 (NCI4th) — acting in concert — constructive
presence —sufficiency of instructions

The trial court’s acting in concert instructions did not
permit the jury to find that defendant was constructively pres-
ent even though the jury did not find that she intended to
aid or encourage the actual perpetrator of a murder, that
she did not convey that intent to the perpetrator, and that
the perpetrator was not aware of that intent, but the instrue-
tions properly informed the jury that defendant was construc-
tively present if the jury found that she shared the criminal
intent with the perpetrator and the perpetrator knew this
and that the perpetrator knew either that defendant was aiding
or encouraging him or was in a position to aid or encourage
him when the killing occurred.

Am Jur 2d, Trial §§ 1120, 1121, 1241, 1244-1256.

Criminal Law § 460 (NCI4th)— jury argument—reasonable
inference from evidence

The prosecutor’s jury argument that defendant’s blowing
of her car horn when she met a codefendant’s car on the
day the victim was killed was not an attempt to stop the
killing as defendant testified but was a signal to the occupants
of the codefendant’s car to proceed with the Kkilling was a
reasonable inference from the evidence and was not improper.

Am Jur 2d, Trial §§ 632, 634.

Jury § 6.4 (NCI3d}— jury selection—statement that death
penalty is crux or central issue

The district attorney’s repeated statement to prospective
jurors that the death penalty was the “erux” or “central issue”
in jury selection in a capital case did not convey to the jurors
the impression that defendant’s guilt was foreordained and
was not improper.

Am Jur 2d, Trial § 499.

Jury § 6.4 (NCI3d)— death penalty views—request for un-
equivocal answers

The district attorney’s request that prospective jurors
give unequivocal answers to questions about their death penal-
ty views was not error, it being mere speculation that these
statements forced the jurors into pigeonholes and made those
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who favored the death penalty more likely to vote to impose
the death penalty.

Am Jur 2d, Jury §§ 201, 202, 289, 290.

Jury § 6.4 (NCI3d) — death penalty — jury selection — questions
by prosecutor —necessity for death penalty — jurors’ roles not
minimized

The district attorney’s question as to whether prospective
jurors thought the death penalty was ‘“‘necessary” did not con-
vey to the jury the impression that the death penalty is a
deterrent to crime and was not improper. Furthermore, the
district attorney did not minimize the importance of the jurors’
roles in imposing the death penalty by asking if they could
be a part of the machinery that brought it about.

Am Jur 2d, Jury §§ 201, 202, 289, 290.

Jury § 6.3 (NCI3d) — jury selection — guilt of both defendants —
improper question—error cured by charge

The district attorney’s question asking prospective jurors
whether, if the State satisfied them beyond a reasonable doubt
that “one or both of the defendants is guilty of murder in
the first degree,” they could vote to find “them” guilty was
improper. However, this error was cured by the trial court’s
charge that the jury would have to be satisfied beyond a
reasonable doubt as to each defendant before it could find
that defendant guilty.

Am Jur 2d, Jury §§ 201-203, 212.

Criminal Law § 1352 (NCI4th)— McKoy error —new sentenc-
ing hearing

Two defendants sentenced to death for first degree murder
are entitled to a new sentencing hearing because of McKoy
error in the court’s instructions requiring unanimity for
mitigating circumstances.

Am Jur 2d, Criminal Law § 600.

Unanimity as to punishment in criminal case where jury
can recommend lesser penalty. 1 ALR3d 1461.

Justice LAKE did not participate in the consideration or
decision of this case.
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APPEALS as of right pursuant to N.C.G.S. § 7TA-27{a) from
judgments imposing death penalties entered by Barnette, J., at
the 28 September 1987 Criminal Session of Superior Court, ROBESON
County, upon jury verdicts finding defendants guilty of first degree
murder. Heard in the Supreme Court 13 December 1990.

Each of the defendants was charged with the first degree
murder of Jerry Richardson. These cases were consolidated for
trial. Evidence introduced at the trial showed that for approximate-
ly four years prior to 12 July 1986, the defendant, Donna Sue
Cox, lived in a house in Parkton, North Carolina, provided for
her by Jerry Richardson. Mr. Richardson also furnished Ms. Cox
with a telephone, an automobile and credit cards.

The defendant Willis met Donna Sue Cox in January 1986
and Willis began coming to Cox’s house when Richardson was not
present. In early July of 1986, the defendants, with other accomplices,
formed a plan to kill Jerry Richardson. On the night of 9 July
1986 Willis, Tony Owens, and Roy Grooms waited outside the house
in which Cox was living for the purpose of killing Jerry Richardson,
who was in the house with Cox. The plan to kill Mr. Richardson
that night was aborted when Mr. Richardson came out of the house
and drove away before the three men could get close enough to
kill him.

On the night of 12 July 1986 Willis and Owens waited outside
the house until Jerry Richardson left it at approximately 12:00
midnight. Cox came out with Mr. Richardson and stood on the
porch as he drove down the driveway. Mr. Richardson left his
automobile and opened the gate. He then drove through the gate
and left his automobile to close the gate. At this time, Willis,
who had been hiding in the bushes, attacked Mr. Richardson and
beat him to death with a crowbar. When Willis started to attack
him, Mr. Richardson called Cox who was on the front porch of
the house. She turned and walked into the house.

The jury found both defendants guilty and recommended they
be put to death. From a sentence imposing the death penalty in
both cases, the defendants appealed to this Court.

Lacy H. Thornburg, Attorney General, by Doris J. Holton,
Assistant Attorney General, and Joan H. Byers, Spectal Deputy
Attorney General, for the State.

William L. Dawis, III and Donald W. Bullard for defendant-
appellant James Earl Willis.
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Malcolm Ray Hunter, Jr., Appellate Defender, by Staples
Hughes, Assistant Appellate Defender, Benjamin S. Sendor, Special
Assistant to the Director, North Carolina Death Penalty Resource
Center, for defendant-appellant Donna Sue Cox.

WEBB, Justice.

[11 The defendant Willis’ first assignment of error deals with a
pre-trial motion. Willis made a motion to prohibit the State from
exercising peremptory challenges to jurors “based on group bias.”
The defendant contended he was an Indian which made him a
member of a cognizable racial group and entitled him to object
to peremptory challenges to jurors on racial grounds under Batson
v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986).

A hearing was held on Willis' motion. He testified that his
father was white and his mother was an Indian. His birth certificate
showed he was white. His driver’s license and school records also
showed him to be white but he testified these notations were taken
from his birth certificate.

At the end of the hearing, the court made the following finding,
“[t]his motion is probably premature at this time . .. I will just
make this ruling. I cannot find that the defendant is a member
of a cognizable racial minority[.]” The court denied Willis’ motion.

The defendant Willis says that there was error in the conduct
of the voir dire hearing because the court sustained the objections
of the State to his testimony in regard to the race with which
he principally associated, of which race he considered himself to
be, and some of the forms and applications he had filed which
showed his race.

Assuming it was error to sustain the objections to this testimony
by defendant Willis and that it was error for the court to hold
that it could not find Willis was a member of a cognizable minority,
we cannot hold this was prejudicial error. The State exercised
nine peremptory challenges to which Willis objected. The record
does not show the race of the juror as to any of these challenges.
An appellant must make a record which shows the race of a chal-
lenged juror in order to show purposeful discrimination. State v.
Mitchell, 321 N.C. 650, 365 S.E.2d 554 (1988). No such showing
has been made in this case. No prejudicial error can be shown
for rulings at the hearings on the motion to bar the exercise of



IN THE SUPREME COURT 163

STATE v. WILLIS
[332 N.C. 151 (1992)]

peremptory challenges on racial grounds. This assignment of error
is overruled.

[2] The defendant Willis next assigns error to the denial of his
motion to compel the State to disclose any plea bargains made
by any of his co-defendants or accomplices. N.C.G.S. § 15A-1054(c)
and the Fourteenth Amendment to the Constitution of the United
States require that any plea bargain with a person who is to testify
against a defendant be disclosed to the defendant. Giglio v. United
States, 405 U.S. 150, 31 L. Ed. 2d 104 (1972).

In this case there is nothing in the record to indicate that
a plea bargain had been made by any witness against the defend-
ants. Each of the co-defendants and accomplices who testified said
he had not entered into a plea bargain. It was not error to deny
this motion because there was no showing of a plea bargain. This
assignment of error is overruled.

[8] The defendant Willis assigns error to the denial of his motion
to dismiss the charge against him for a violation of his right to
a speedy trial under the Speedy Trial Act, N.C.G.S. § 15A-701,
and a violation of his right to a speedy trial under the Sixth and
Fourteenth Amendments to the Constitution of the United States.
The Speedy Trial Act applies to this case although it was repealed
after the case was tried. See State v. Coker, 325 N.C. 686, 386
S.E.2d 196 (1989). The Speedy Trial Act required that the defendant
be tried within 120 days of the date the defendant was arrested,
served with criminal process, waived indictment or was indicted,
whichever occurred last, unless that time was extended by certain
specified events. Among those events is the delay from the time
a pretrial motion was made until a judge made a final ruling on
the motion. See State v. Kivett, 321 N.C. 404, 364 S.E.2d 404 (1988).

In this case, the record shows the defendant made a motion
for discovery on 27 August 1986, which was prior to the date
the bill of indictment was returned on 29 September 1986. The
motion was not heard until 2 September 1987. At that time, the
defendant’s counsel informed the court that discovery had been
completed three or four weeks earlier. We held in State v. Marlow,
310 N.C. 507, 313 S.E.2d 532 (1984), that when a motion, which
tolls the running of the time under the Speedy Trial Act, is made
before the bill of indictment is returned, the excluded time begins
when the indictment is returned. In this case, the excluded period
began on 29 September 1986 and ran at least until discovery was



164 IN THE SUPREME COURT

STATE v. WILLIS
[332 N.C. 151 (1992)]

completed which was three or four weeks before 2 September
1987. The trial commenced on 28 September 1987 which was within
the 120 day period as required by the Speedy Trial Act.

[4] We also hold that the defendant Willis’ right to a speedy
trial under the Sixth and Fourteenth Amendments to the Constitu-
tion of the United States was not violated. In determining whether
a delay in a trial violates the Sixth Amendment, interrelated factors
which must be examined are: (1) the length of the delay, (2) the
reason for the delay, (3) the defendant’s assertion of his right to
a speedy trial, and (4) prejudice resulting from the delay. State
v. McKoy, 294 N.C. 134, 240 S.E.2d 383 (1978); State v. Smith,
289 N.C. 143, 221 S.E.2d 247 (1976); State v. Jackson, 287 N.C.
470, 215 S.E.2d 123 (1975). The length of the delay is not by itself
the determining factor. In this case, the record shows discovery
was not complete until August 1987 and the trial was commenced
in September. There is not an intimation that the delay was op-
pressive to the defendant or that he was prejudiced by the delay.
His Sixth Amendment right to a speedy trial was not violated.
This assignment of error is overruled.

[5] In his next assignment of error, the defendant Willis contends
he was unduly restricted in his voir dire examination of the jury.
Two of the prospective jurors stated unequivocally that they could
under no circumstances vote for the death penalty. The defendant’s
attorney then attempted to rehabilitate these two jurors by asking
whether they could apply the law as given to them by the judge.
The court sustained objections to these questions and allowed the
State’s challenge for cause to the two prospective jurors. There
is nothing in the record to indicate that either of the two excused
jurors could have given different answers if questioned further
as to their inabilities to vote for the death penalty. The court
did not abuse its discretion when it sustained the objections to
further questioning and allowed the challenges for cause. State
v. McNeil, 324 N.C. 33, 375 S.E.2d 909 (1989), sentence wvacated,
494 U.S. 1050, 108 L. Ed. 2d 756, on remand, 327 N.C. 388, 395
S.E.2d 106 (1990).

[6] One of the prospective jurors stated that because he knew
the defendant Willis “so well” the State would have to satisfy
him beyond a shadow of a doubt before he would vote to find
Willis guilty. He said he knew the difference between beyond a
shadow of a doubt and beyond a reasonable doubt which is that
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“one [was] less than the other.” The court then sustained an objec-
tion to a question by Willis’ attorney as to whether the juror
could apply the law as given to him by the court and allowed
the State’s challenge for cause. In this we find no error. It was
not an abuse of discretion for the court to stop the questioning
of this juror and excuse him after he had answered as he did.
State v. Reese, 319 N.C. 110, 353 S.E.2d 352 (1987).

[7]1 Finally, defendant Willis says it was error to sustain an objec-
tion to the question, “[hlow do you feel about a life sentence as
opposed to a death sentence in a case where a person is convicted
of first degree murder?” The juror had previously stated that she
was not opposed to the death penalty, but she did not think the
death penalty was necessarily appropriate in every case in which
a defendant was convicted of first degree murder. In light of this
answer, the defendant should have been able to get what informa-
tion he needed although the objection was sustained to his later
question. This assignment of error is overruled.

In his next assignment of error, defendant Willis argues that
two witnesses were allowed to testify as to statements that nontesti-
fying persons made to them which incriminated him in violation
of the rule of Bruton v. United States, 391 U.S. 123, 20 L.. Ed. 2d
476 (1968).

Tony Owens testified for the State that approximately one
week before Jerry Richardson was Kkilled, he was at a motel in
Kure Beach. The defendant Willis was with him, as was Michael
Johnson and the defendant Cox. Cox told the three men they would
have to leave because Jerry Richardson was coming. They left
and went to a motel in Wilmington. Mr. Owens testified that he,
the defendant Willis and a woman named Tracie Phillips returned
to the motel in Kure Beach. The defendant Cox was there and
the four of them made plans to kill Jerry Richardson. While they
were out of the presence of the defendant Willis, Cox asked Owens
if he thought Willis loved her and what would Willis think if she
were pregnant. Owens told Cox he thought Willis loved her and
would be happy if she were pregnant. Owens testified further that
he and Cox then went into a room at the motel with Willis and
Tracie Phillips and the four of them discussed how they would
divide Mr. Richardson’s jewelry after they had killed him. Cox
said she wanted his most expensive ring and one other ring. The
four of them also talked about what they would do with the money
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they expected Mr. Richardson would be carrying. They planned
to use it to deal in drugs. Cox said, “[t]here’s good money in
cocaine.”

Owens also testified that the four of them left Kure Beach
and went to Cox's home in Robeson County where she told them
that Richardson would call her that day and would be upset because
she would not be at home. The four of them then went to a field
where they drank vodka and smoked marijuana. While they were
in the field Cox said, “[w}hat are we going to do about Jerry
tomorrow night?” Willis replied, “[yJou do your part and get him
drunk and I'll take care of the rest.”

Roy Grooms, who was a co-defendant, testified for the State
that he had agreed with the defendant Willis to help him Kkill
Jerry Richardson. During his testimony, he said he was with Cox
and Willis on one occasion when Cox said Mr. Richardson had
beaten her. He testified that Willis said, “[jjust wait, I'll kick his
God damn ass[,]” to which Cox replied, “[yJou had a chance to
do that while he had me on the bed, choking me.” Grooms also
testified that Cox told him that Mr. Richardson “has it fixed” so
that in the event he was killed in a wreck “or something” that
she would have the house she was living in and a certain sum
of money.

Grooms testified further that on one occasion when he was
in the company of Willis and Cox when Willis asked Cox whether
Mr. Richardson was coming back to the house and she replied
that Mr. Richardson was supposed to call her and let her know
whether he would meet her at the house or in Fayetteville. Grooms
testified that on another occasion Cox was talking on the telephone
and when she finished Willis said, “[w]hat are you doing, telling
her our business?” to which Cox relied, “[m]an, she’s cool. She
ain't going to say anything.”

Grooms also testified that after the first aborted attempt to
kill Mr. Richardson he entered Cox’s home with Willis and Cox
said, “[m]an, after [I] got him drunk and thinking something was
going to happen, and you all don't do nothing,” to which Willis
replied, “[dJon’t worry, Baby, it will get done.” Finally, Grooms
testified that on one occasion he saw Tracie Phillips who told him
Mr. Richardson had put her out of Cox’s house because he had
caught Willis and Tony Owens at the house.



IN THE SUPREME COURT 167

STATE v. WILLIS
(332 N.C. 151 (1992))

Bruton holds that it is a violation of a defendant’s rights under
the Sixth Amendment of the Constitution of the United States
to introduce into evidence a confession of a nontestifying co-defendant
which implicates the defendant. The defendant contends that the
testimony we have recited violates this rule. The holding of Bruton
is based on the right of a litigant to confront the witnesses against
him. Consequently, if testimony is admitted under the hearsay rule,
or as an exception to it, there is no right of confrontation and
Bruton does not prohibit the use of such testimony. State v. Hardy,
2903 N.C. 105, 235 S.E.2d 828 (1977). It is with these principles
in mind that we examine this assignment of error.

Some of the testimony to which the defendant Willis takes
exception does not implicate him. The testimony of Owens that
Cox told Willis, Michael Johnson and Owens they would have to
leave the motel because Mr. Richardson was coming to the motel
does not implicate defendant Willis in the killing of Mr. Richardson.
Neither does the testimony of Owens that Cox asked him whether
he thought Willis loved her and whether Willis would be happy
if she were pregnant, nor does his testimony that Cox said Mr.
Richardson would be upset if she was not at home implicate the
defendant Willis. The testimony of Owens that Cox told him she
was to have the house and a certain sum of money if Richardson
was killed did not implicate Willis. Owens’ testimony that Cox
told Willis Mr. Richardson would call to tell her whether to meet
him at the house or in Fayetteville and his testimony that Tracie
Phillips told him Mr. Richardson had put her out of the house
did not implicate Willis. This testimony was not barred by Bruton.

[8] In State v. Hardy, 293 N.C. 105, 235 S.E.2d 828, we held
that when a statement is made in a person’s presence in such
circumstances that the person would be naturally expected to deny
it if it were not true, the statement is admissible as an implied
admission and is not barred by Bruton. Under this rule, the testimony
of Mr. Owens was admissible as to what Cox said in the presence
of Willis in regard to dividing the jewelry and money after Mr.
Richardson had been killed. Under the rule, the testimony of Grooms
was admissible that Cox said in the presence of Willis that Willis
had had a chance to get Richardson when Richardson was beating
her and not to worry about a friend's talking because the friend
was “cool.” Defendant Willis invited these statements and did not
deny them when they were made.
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[9] If the State establishes a prima facie case of a conspiracy
to commit a crime independently of the declarations sought to
be admitted, a statement by a co-conspirator during the course
and in furtherance of the conspiracy is admissible and not barred
by Bruton. State v. Nichols, 321 N.C. 616, 365 S.E.2d 561 (1988).
N.C.G.S. § 8C-1, Rule 801(d)(e) (1988). In this case, there was ample
evidence, independent of the statements to which Willis now takes
exception, of an agreement between Cox and Willis to kill Mr.
Richardson. The testimony of Owens that he heard Willis say,
“[yJou do your part and . .. I'll take care of the rest[,]” as well
as the testimony by Grooms that after Cox had complained when
the first attempt at killing Mr. Richardson had aborted that Willis
said, “[dJon’t worry, Baby, it will get donel,]” were admissible under
this rule. This assignment of error is overruled.

[10] The defendant Willis next assigns error to the admission
of testimony by Tony Owens that on one occasion he left Cox's
home with Willis and went to the courthouse in Lumberton to
answer a charge of breaking or entering and on another occasion
he went with Willis to engage in a fight. This testimony was not
relevant to any issue in this case except the defendant Willis’
character to show that he had a propensity for bad acts and acted
in conformity therewith in killing Mr. Richardson. It should not
have been admitted. State v. Cashwell, 322 N.C. 574, 369 S.E.2d
566 (1988). N.C.G.S. § 8C-1, Rule 404(b) (1988). Although it was
error to admit this testimony, we hold it was harmless. In light
of the strong substantive evidence against the defendant Willis,
as well as other evidence of bad acts including the ingestion of
illegal drugs, we cannot hold that the result would have been dif-
ferent had this testimony been exeluded. State v. Milby, 302 N.C.
137, 273 S.E.2d 716 (1981); N.C.G.S. § 15A-1443 (1988). This assign-
ment of error is overruled.

[11] The defendant Willis next assigns error to what he contends
was an unconstitutional restriction on his right to cross-examine
three witnesses. When Tony Owens was testifying, Willis’ attorney
asked him if the officers had told him during the investigation
that it was Willis they wanted. The court sustained the State’s
objection to this question and Willis says this is error. Later in
the cross-examination, the following colloquy occurred:
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Q. You have been told that it's James Willis we want
on this case and not you, not Roy Grooms; haven't you been
told that, sir?

A. I was told they wanted to try the person who killed
the man.

Q. Answer my question if you would, sir. Weren't you
told by someone that this is the man we want? We don't
want you, we want him.

A. That is correct.

Any error there may have been in sustaining the objection to
this question on cross-examination was cured when the witness
later answered the same question. State v. Matthews, 299 N.C.
284, 261 S.E.2d 872 (1980).

[12] When Roy Grooms was testifying, the following colloquy oc-
curred on cross-examination:

Q. Mr. Grooms, are you guilty of murder in the first degree
of Jerry Richardson?

A. I'm guilty of something. I was there on the Wednesday
night. I helped dispose of the body, but I did not kill Jerry
Richardson, and I was not there when he was Kkilled.

Q. Then I ask you again, sir: Are you guilty of—
MR. BRITT: Object. He just answered it.
THE COURT: Sustained.

This defendant Willis contends it was error to sustain the objection
to this question. The question was repetitious. It was within the
discretion of the judge to put this restriction on the cross-examination
of Grooms. State v. Satterfield, 300 N.C. 621, 268 S.E.2d 510 (1980).

Steven Barnhill, who was charged as accessory after the fact
to the murder, testified for the State. On cross-examination, the
following colloquy occurred:

Q. So no one forced you to participate in any events on
July 12, 1986; did they?

A. Well, I was scared.

Q. You were scared?
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A. Yes, sir.
Q. Now,—well, did you tell your lawyer you were scared?
A. Yes, sir.
Q. Did your lawyer tell you that maybe [sic] a defense?
MR. BRITT: Object to that, now.
THE COURT: Sustained.
MR. BRITT: Move to strike.
THE COURT: Motion to strike allowed.

The defendant has not said how he was prejudiced by the sustaining
of this objection and we can see no prejudice by it. This assignment
of error is overruled.

[13] The defendant Willis next assigns error to the argument
of the district attorney to the jury. At one point the district at-
torney argued, “the law looks at it in an enlarged sort of view
and says that malice is merely the doing of a wrongful act without
just cause or excuse, and when a person dies at the business end
of a deadly weapon you, the jury, may infer that.” The defendant
Willis says this is a misstatement of the law. This argument is
not an incorrect statement of the law. State v. Reynolds, 307 N.C.
184, 297 S.E.2d 532 (1982).

[14] The defendant Willis contends it was error for the district
attorney to argue as follows:

I wanted to go through that because I didn’t want you to
get back there in that jury room and get misguided in your
deliberations.

Now there's a legal tactic in this lawsuit. . . .

And, indeed, you have seen one here, Ladies and Gentlemen
of the Jury, as old as men have been arguing and women
have been arguing before bars of justice, and it goes something
like this—it's a good technique for defending a murder case:
Put somebody else on trial if you can.

Have you sensed a little bit of that in the cross examina-
tion here, Ladies and Gentlemen of the Jury?
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The defendant Willis says this argument bore “directly on the
credibility and the effective assistance of defendant’s counsel.” It
appears from the record that one tactic of Willis was to shift the
blame for the killing to his co-defendants. The district attorney
could properly comment on this tactic.

[15] At one point the distriet attorney argued, “when you try
the devil, you have to go to hell to find your witnesses.” Defendant
Willis says it was prejudicial error to characterize him as the devil.
We do not believe the district attorney was characterizing Willis
as the devil. He used this phrase to illustrate the type of witnesses
which were available in a case such as this one.

[16] At one point the district attorney argued as follows:

Did you notice how the State was so careful in handling
the evidence to show you, even though it got very boring
from time to time. . . .

Hey, everybody knows that it is boring, but you are enti-
tled to know that that evidence was handled properly and
you are entitled to know that the evidence that came into
this case is proper evidence taken in this case and properly
investigated and properly assessed up in the State Bureau
of Investigation Laboratory, and the State has done that for
you so that there will be no reasonable doubt of any kind—in
this case.

The defendant Willis says this was an improper expression of the
district attorney’s opinion on the evidence. We believe it is more
properly interpreted as an argument that the State had been careful
in preserving the evidence and the jury should believe it.

[17] The district attorney at one point argued, “[t]he only practical
one in the whole bunch seems to be the little sixteen year old
girl, Tracie [Phillips], who says—‘[w]e [will] never get the blood
out of the cracks [of the floor].’” The defendant Willis says Tracie
Phillips did not testify and there is no evidence in the record
to support this argument. There was evidence that while discussing
how to kill Mr. Richardson, it was suggested that Willis kill him
while he was sitting on a sofa in Cox’s living room. Tracie Phillips
said that if Mr. Richardson was killed in Cox’s home they would
never get the blood out of the cracks in the floor. This was evidence
in the record which would support this argument. This assignment
of error is overruled.
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[18] The defendant Willis next assigns error to the court’s charge,
which he says amounted to a comment on the evidence. After
correctly charging as to what the State must prove to convict
the defendant Willis of murder by lying in wait, the court charged
as follows as to Cox:

So, I charge that for you to find the defendant, Donna
Sue Cox, guilty of first degree murder, perpetrated by lying
in wait, the State must prove four things beyond a reasonable
doubt:

First, that the defendant, Donna Sue Cox, acted in concert
with James Earl Willis, who lay in wait for Jerry Richardson,
waiting and watching for Jerry Richardson in secret ambush.

And second, that the defendant, Donna Sue Cox, was act-
ing in concert with James Earl Willis who intentionally assaulted
Jerry Richardson.

And third, that the defendant, Donna Sue Cox, was actual-
ly or constructively present when this occurred.

And fourth, that the act of James Earl Willis was a prox-
imate cause of Jerry Richardson's death.

The defendant Willis says this instruction intimated to the jury
that the court felt Willis was guilty. We do not believe this is
a proper inference from this instruction. This charge makes it clear
that the State must prove beyond a reasonable doubt that Willis
lay in wait for Mr. Richardson and assaulted Mr. Richardson prox-
imately causing his death and that Cox acted in concert with Willis
while he was doing so. This assignment of error is overruled.

[19] The defendant Cox first assigns error to an incident that
occurred during the trial. The transcript shows the following
occurred:

THE COURT: Okay. I want the jurors taken to the jury
room.

(The following was had outside the presence of the Jury:)

THE COURT: Okay. It has been called to my attention that
one of the family members of one of the parties may have
talked to one of the jurors. I inquired of the juror whether
that in fact took place. The juror denied it.
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I don't know whether it took place or not, but nobody
is to talk to any juror about anything. If this is violated, the
offender could be subject to contempt of Court. I don’t want
to hear about this again.

All right.

The defendant Cox says that the court’s action constituted
prejudicial error in two respects. She says first that the court’s
inquiry was not adequate to resolve the question of whether there
had been an improper contact with a juror and second that it
was error for the court to talk to a juror when she was not
present.

In the event of some contact with a juror it is the duty of
the trial judge to determine whether such contact resulted in substan-
tial and irreparable prejudice to the defendant. It is within the
discretion of the trial judge as to what inquiry to make. State
v. Rutherford, 70 N.C. App. 674, 320 S.E.2d 916 (1984), disc. rev.
denied, 313 N.C. 335, 327 S.E.2d 894 (1985); State v. Selph, 33
N.C. App. 157, 234 S.E.2d 453 (1977); State v. Drake, 31 N.C. App.
187, 229 S.E.2d 51 (1976). In this case, the judge asked the juror
as to whether any contact had been made and was satisfied with
the answer. The defendant Cox did not request any further inquiry
or make a motion for a mistrial pursuant to N.C.G.S. § 15A-1061.
Under these circumstances, we cannot hold it was prejudicial error
for the court not to make further inquiry.

[20] As to the court’s communicating with a juror out of her
presence and out of the presence of her attorneys, this was error.
State v. McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991); State .
Smith, 326 N.C. 792, 392 S.E.2d 362 (1990). The question is whether
the State has shown this error was harmless beyond a reasonable
doubt. State v. Allen, 323 N.C. 208, 372 S.E.2d 855 (1988), sentence
vacated, 494 U.S. 1021, 108 L. Ed. 2d 601 (1990), on remand, 331
N.C. 746, 417 S.E.2d 227 (1992); State v. Payne, 328 N.C. 377,
402 S.E.2d 582 (1991). We hold that the State has so shown. This
case is not like McCarver and Smith, in which there was no way
of telling what happened out of the defendant’s presence. The judge
put it in the record that he had inquired of a juror whether a
family member of one of the parties had spoken to him. The juror
said that no family member had done so. There is nothing in the
record to show that there was any other communication with a
juror. We hold this error could not have contributed to the result
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of the trial and was harmless beyond a reasonable doubt. This
assignment of error is overruled.

[21] The defendant Cox also assigns error to four other occasions
in which she said the trial was conducted without her presence.
The record shows that on one occasion when the jury was being
selected, she and one of her attorneys left the courtroom. During
the time she was absent, the district attorney was conducting an
examination of the prospective jurors. He asked questions of three
different persons. The questions dealt with the residences, occupa-
tions, church memberships, reading habits and the preferences of
television programs of the three persons. The district attorney
did not excuse any jurors while Cox was absent from the courtroom.
We do not believe what occurred during her brief absence could
have contributed to the result of the trial.

The record shows that on one occasion when a pathologist
testifying for the State was identifying photographs of Jerry
Richardson’s body, Cox was not in the courtroom but returned
before the pathologist’s testimony was completed. What occurred
during this short absence could not have affected the outcome
of the trial.

[22] While a detective with the Sheriff’s Department was testify-
ing for the State, the court placed the following in the record:

DURING THE TESTIMONY OF DETECTIVE GARTH LOCKLEAR
CONCERNING THE STATEMENT OF STEVE BARNHILL, THE DEFEND-
ANT DONNA SUE COX BECAME VISIBLY UPSET AND STARTED CRY-
ING. HER ATTORNEYS ASKED TO APPROACH THE BENCH - THIS
WAS GRANTED. THEY ASKED THAT BECAUSE OF HER UPSET CON-
DITION COULD SHE (THE DEFENDANT DONNA SUE COX) BE AL-
LOWED TO LEAVE THE COURTROOM UNTIL DETECTIVE LOCKLEAR
HAD COMPLETED THE STATEMENT OF STEVE BARNHILL. THE
COURT INQUIRED IF SHE UNDERSTOOD THAT SHE HAD A RIGHT
TO BE PRESENT AND THEN IF HER REQUEST TO LEAVE WAS
HONORED WE WOULD STILL CONTINUE. THEY SAID SHE
UNDERSTOOD.

BASED ON THIS, THE COURT ALLOWED HER TO LEAVE THE
COURTROOM, WHICH SHE DID. DETECTIVE LOCKLEAR WAS AL-
LOWED TO CONTINUE READING THE STATEMENT OF STEVE
BARNHILL.
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AT THE CONCLUSION OF THAT STATEMENT THE COURT HAD
THE DEFENDANT, DONNA SUE Co0X, RETURNED TO THE
COURTROOM([]

The statement of Steve Barnhill which the detective read into
the record did not implicate Cox. It could not reasonably have
affected the outcome of the trial. Any error was harmless beyond
a reasonable doubt. See State v. Huff, 325 N.C. 1, 381 S.E.2d 635
(1989), sentence vacated, --- U.S. ---, 111 L. Ed. 2d 777 (1990),
on remand, 328 N.C. 532, 402 S.E.2d 577 (1991). This assignment
of error is overruled.

[23] The defendant Donna Sue Cox assigns error to the court’s
submission to the jury of the charge of murder on the theory
she was acting in concert with Willis at the time of the killing.
She says that the evidence shows she was an accessory before
the fact. She argues she was not actually or constructively present
when the killing took place and that the evidence did not show
that she acted together with Willis to kill Mr. Richardson on the
night of 12 July 1986. She contends that for these reasons, there
was not enough evidence to submit to the jury that she was acting
in concert with Willis.

The defendant says that although the record does not show
how far she was from where the killing took place, she was at
least sixty-five feet away and inside the fence which enclosed her
yard. The evidence does show that she was able to see the attack
on Mr. Richardson and he was close enough to her to call to her
for help. When he called, she went into the house. This is evidence
from which the jury could find she was actually present.

If the jury did not find Cox was actually present, the evidence
showed she was constructively present. A person is construetively
present during the commission of a crime if he or she is close
enough to be able to render assistance if needed and to encourage
the actual perpetration of the crime. State v. Price, 280 N.C. 154,
184 S.E.2d 866 (1971); State v. Gregory, 37 N.C. App. 693, 247
S.E.2d 19 (1978). If the jury believed the evidence in this case,
it should have found Donna Sue Cox was at least constructively
present when the killing occurred.

The defendant Cox also contends the evidence does not show
she was acting in concert with Willis at the time the killing occurred
on 12 July 1986. She concedes she had agreed with Willis and
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others on 6 July 1986 to kill Mr. Richardson. She says she intended
that Mr. Richardson be killed on 9 July 1986. When the effort
to kill him was aborted on that date, she encouraged Willis and
another person to kill Mr. Richardson on 12 July 1986. She says
the evidence shows that she discovered Mr. Richardson did not
have any money with him on 12 July 1986 and she tried to give
a signal to Willis not to kill Mr. Richardson on that date. Although
Cox’s testimony was that she did not want Mr. Richardson killed
on 12 July 1986 because he was not carrying enough money on
that date, we hold that the jury could find from all the evidence
that Cox had agreed with Willis and some other persons that Mr.
Richardson would be killed and she was actually or constructively
present when the killing occurred, ready to lend whatever aid
was necessary. This would be acting in concert. State v. Joyner,
297 N.C. 349, 255 S.E.2d 390 (1979). This assignment of error is
overruled.

[24] Defendant Cox also assigns error to the failure of the court
to submit to the jury as a possible verdict accessory before the
fact of murder. N.C.G.S. § 14-5.2 provides:

All distinctions between accessories before the fact and
principals to the commission of a felony are abolished. Every
person who heretofore would have been guilty as an accessory
before the fact to any felony shall be guilty and punishable
as a principal to that felony. However, if a person who heretofore
would have been guilty and punishable as an accessory before
the fact is convicted of a capital felony, and the jury finds
that his conviction was based solely on the uncorroborated
testimony of one or more principals, coconspirators, or ac-
cessories to the crime, he shall be guilty of a Class B felony.

Defendant Cox contends that there was evidence from which the
jury could find she was an accessory before the fact of first degree
murder and the evidence against her consisted of the uncorroborated
testimony of principals or accessories. If the jury had so found,
she would have escaped the death penalty.

An accessory before the fact is one who is absent from
the scene when the crime was committed but who participated
in the planning or contemplation of the crime in such a way
as to “counsel, procure, or command” the principal(s) to commit
it. Thus, the primary distinction between a principal in the
second degree and an accessory before the fact is that the
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latter was not actually or constructively present when the
crime was in fact committed.

State v. Small, 301 N.C. 407, 413, 272 S.E.2d 128, 132 (1980) (cita-
tions omitted). The crime of accessory before the fact to first degree
murder is a lesser included offense of first degree murder. State
v. Branch, 288 N.C. 514, 220 S.E.2d 495 (1975), cert. denied, 433
U.S. 907, 53 L. Ed. 2d 1091 (1977). If there is evidence showing
the commission of a lesser included offense, the judge must instruct
on this offense. If all the evidence shows the commission of the
greater offense, the court should not charge on the lesser included
offense simply because the jury might not believe some of the
evidence. State v. Clark, 324 N.C. 146, 377 S.E.2d 54 (1989).

In this case, all the evidence showed that when the killing
occurred, the defendant Cox was on the front porch of her house
within sight of the killing, which was done at the end of her driveway.
If the jury believed this evidence, it would have to find the defend-
ant Cox was at least constructively present as we have defined
it. See State v. Reese, 319 N.C. 110, 353 S.E.2d 352; State v.
Ruffin, 90 N.C. App. 712, 370 S.E.2d 279 (1988); State v. Hockett,
69 N.C. App. 495, 317 S.E.2d 416 (1984); State v. Pryor, 59 N.C.
App. 1, 295 S.E.2d 610 (1982); State v. Torain, 20 N.C. App. 69,
200 S.E.2d 665 (1973), cert. denied, 284 N.C. 622, 202 S.E.2d 278
(1974). It was not error to decline to submit accessory before the
fact as a lesser included offense. This assignment of error is
overruled.

[25] The defendant Cox next assigns error to a portion of the
charge which she says lessened the State’s burden of proof as
to her. She did not except at the trial to this portion of the charge,
but she contends it was plain error under the standard of State
v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983).

At one point the court charged as follows:

In order to obtain a conviction under this principle, the
principle of acting in concert, the State need not prove that
the defendant, Donna Sue Cox, committed any acts which con-
stitute an element of the crime of first degree murder by
lying in wait.

Thus, the burden of proof which the State must meet
to obtain a conviction under the principle of acting in concert
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is less than its burden to prove that a defendant actually committed
every element of the offense charged. (Emphasis added.)

The defendant Cox correctly says the burden of proof is no less
for a person charged for acting in concert than for any other defend-
ant. She says that the error was compounded in this case because
the district attorney argued to the jury this incorrect statement
of the law. The italicized portion of the charge was taken from
our opinion in State v. Cox, 303 N.C. 75, 277 S.E.2d 376 (1981).

Although the statement was erroneous standing alone, we do
not believe it misled the jury in this case. The statement followed
a sentence in which the court correctly charged the jury that to
convict the defendant Cox it was not necessary for the State to
prove she did all the things which constitute elements of murder.
The next sentence began with the word “[t]hus.” This connected
the italicized sentence with the preceding sentence and we believe
made it clear that the “burden of proof” to which the court referred
was not having the burden of proving the defendant Cox did certain
things. This language did not mean that the State did not have
to prove the elements involving the defendant Cox beyond a
reasonable doubt. The court correctly instructed the jury as to
the State’s burden of proof in the case involving Cox at several
other places in the charge. This assignment of error is overruled.

[26] The defendant Cox next assigns error to a portion of the
charge dealing with constructive presence. The court charged as
follows:

So, even if the State has not satisfied you beyond a
reasonable doubt that the defendant, Donna Sue Cox, was ac-
tually physically present at the scene when the crime was
committed, if the State has satisfied you beyond a reasonable
doubt that the defendant, Donna Sue Cox, shared the eriminal
purpose of James Earl Willis, and to James Earl Willis’
knowledge, she was aiding or encouraging him, or was in [a]
position to aid or encourage him at the time the crime was
committed, then this is constructive presence. (Emphasis added.)

The defendant says that constructive presence requires that the
defendant intends to help or encourage the commission of the erime,
that such intent was conveyed to the one who perpetrates the
crime and that the perpetrator believes that the defendant intended
to help or encourage him. State v. Gilmore, 330 N.C. 167, 409
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S.E.2d 888 (1991); State v. Hunt, 323 N.C. 407, 373 S.E.2d 400
(1988), sentence vacated, 494 U.S. 1022, 108 L. Ed. 2d 602 (1990),
on remand, 330 N.C. 501, 411 S.E.2d 806 {1992). The defendant
Cox says the italicized portion of the charge allowed the jury to
find her constructively present although the jury did not find she
intended to aid or encourage James Willis or that she conveyed
that intent to him, or that he was aware of that intent. We do
not agree with this argument. It seems clear to us that the court
told the jury that it would have to find that Cox shared the criminal
intent with Willis and Willis knew it. The jury was also instructed
that it must find Willis either knew that Cox was aiding or en-
couraging him or was in a position to aid or encourage him when
the killing occurred. This would make her constructively present
and acting in concert with Willis. State v. Price, 280 N.C. 154,
184 S.E.2d 866. This assignment of error is overruled.

[27] The defendant Cox next assigns error to a portion of the
district attorney’s argument. The evidence showed that in the after-
noon before the evening Mr. Richardson was killed, the defendant
was driving an automobile followed by Mr. Richardson in his
automobile. She was met by an automobile occupied by Willis and
Tony Owens. She blew her horn and offered evidence to show
she did this as a signal to Willis and Owens that they should
not kill Mr. Richardson that night because he was not carrying
a sufficient sum of money.

During his argument to the jury, the district attorney argued
that when Cox blew her horn, it was not an attempt to stop the
killing that night, but rather it was a signal to Willis and Owens
to proceed with the killing. Defendant says all the evidence showed
the blowing of the horn was to postpone the Kkilling from that
night and the district attorney argued something that was contrary
to the evidence. See State v. Britt, 288 N.C. 699, 220 S.E.2d 283 (1975).

We find no error in this argument by the district attorney.
It is undisputed that defendant Cox blew her horn at Willis and
Owens as they were approaching her. The district attorney could
argue reasonable inferences from the evidence. State v. Covington,
290 N.C. 313, 226 S.E.2d 629 (1976). Although defendant Cox offered
evidence as to her intent when she sounded the horn, the district
attorney could argue for a different inference. If defendant Cox
was trying to save Mr. Richardson’s life that night, she was not
trying very hard. It is a reasonable inference that her intent was
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as argued by the distriet attorney. This assignment of error is
overruled.

The defendant Cox argues under her next assignment of error
that the district attorney, through improper questions asked during
the jury selection, erroneously conditioned the jury to return the
death penalty. She says the district attorney accomplished this
by asking improper questions in five different ways.

The defendant Cox says first that by telling the jurors repeated-
ly that the death penalty was the “erux” or ‘“central issue” in
jury selection, the district attorney conveyed to them the impres-
sion that her guilt was foreordained. The second way Cox says
the district attorney improperly conditioned the jury is based on
a question he asked the jury and his follow up on this question.
The district attorney asked each juror a question substantially
as follows:

Mr. Rich, how do you feel about the death penalty, sir, are
you opposed to it or you feel like it's a necessary law?

He then told the jurors that in answering the question they should
not equivocate, but should answer the questions “yes” or “no”
because neither the State nor the defendants could act on the
answers if the answers were not clear. The defendant Cox contends
that these statements by the prosecution had the effect of forcing
the jurors into pigeonholes. She says this is so because by forcing
jurors who might have different shades of feeling about the death
penalty to give categorical answers, the district attorney drove
them away from their true feelings and into polarized positions.
Cox says those who answered they were opposed to the death
penalty very naturally fell prey to the leading questions equating
the opposition to the death penalty as an inability under any cir-
cumstances to vote for the death penalty. Cox says those who
were placed in the pro-death penalty pigeonhole may well have
altered a feeling of only moderate support for the death penalty
to strong support for it.

The third way in which defendant Cox says the district at-
torney improperly prejudiced the jury was by his repeated use
of the word "necessary” in his questions in regard to the death
penalty. Cox says that was to convey to the jury the message
that the death penalty was necessary to deter crime, and this
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is not proper to convey to the jury. State v. Zuniga, 320 N.C.
233, 357 S.E.2d 898, cert. demied, 484 U.S. 959, 98 L. Ed. 2d 384
(1987).

The fourth way in which the defendant Cox contends the district
attorney improperly prejudiced the jury was through a question
he repeatedly asked the jury in regard to imposing the death penal-
ty. The question was “[dJo you feel that you could be part of the
legal machinery which might bring it about in this particular case?”
The defendant Cox says this minimized the jury’s part in imposing
the death penalty by saying it was a part of a machine in violation
of Caldwell v. Mississippi, 472 U.S. 320, 86 L. Ed. 2d 231 (1985)
and State v. Jomes, 296 N.C. 495, 251 S.E.2d 425 (1979).

The fifth way in which the defendant Cox contends the district
attorney improperly prejudiced the jurors was in blurring the distine-
tion between the two defendants. She says that forty-four times
the district attorney asked a question substantially as follows:

So I take it you are saying that, first of all, that if the State
satisfies you beyond a reasonable doubt that one or both of
these defendants is guilty of murder in the first degree you
could vote to find them guilty; is that correct? (Emphasis added.)

The defendant Cox says this question, which was phrased so as
to say to the jury that if it was satisfied that one of the defendants
was guilty it should find both defendants guilty, was improper
and completed the district attorney’s plan to turn a process intend-
ed for discovery of bias into one for the creation of bias.

In determining the questions raised under this assignment
of error, we are not so naive as not to understand that during
a jury selection a prosecuting attorney attempts to condition a
jury to return a verdict of guilty and, if it is a capital case, to
recommend the death penalty. On the other hand, defense attorneys
attempt to condition jurors to return a verdict of not guilty and
if there is a verdict of guilty in a capital trial, not to recommend
the death penalty. A party may question prospective jurors to
determine whether a challenge for cause exists and to determine
whether to exercise a peremptory challenge. The overall purpose
is to select an impartial jury. The regulation of the manner and
extent of the inquiry rests largely in the trial court’s discretion.
State v. Parks, 324 N.C. 420, 378 S.E.2d 785 (1989); State v. Bracey,
303 N.C. 112, 277 S.E.2d 390 (1981).
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[28] We cannot find error in the questions and statements by
the district attorney during jury selection. Although the question
of the imposition of the death penalty did not arise until after
the defendants had been found guilty, it was a very important
part of the case and the State had a right to have jurors who
could impose it. The State was entitled to let the jury know the
imposition of the death penalty was an important part of the case
and we cannot say that the use of the words “crux” and “central
issue” caused the jury to feel a finding of guilt was foreordained.

[29] Nor can we say that the request by the district attorney
to prospective jurors that they give unequivocal answers to ques-
tions was error. In determining whether a person should sit as
a juror in a capital case, it is helpful for that person to answer
questions in a precise manner. It is speculation that these statements
forced the jurors into pigeonholes and made those who favored
the death penalty more likely to vote to impose the death penalty.

We also cannot say that the question as to whether the jurors
thought the death penalty was “necessary” conveyed to the jury
the impression that the death penalty is a deterrent to crime.
The question does not imply why the death penalty is necessary
and the members of the jury might have different reasons for
thinking it is necessary. We cannot speculate as to what each
juror felt was the reason for the necessity or the lack of necessity
for the death penalty.

[30] We also cannot hold that the district attorney minimized
the importance of the jurors’ roles in imposing the death penalty
by asking them if they could be a part of the machinery that
brought it about. There are several parts to the process of imposing
the death penalty. The jury is one of them. To say that the jury
is a part of the process does not minimize the importance of the jury.

[31] As to the district attorney’s question asking the jurors whether,
if they were convinced one or both was guilty, they would find
them guilty, this was an improper question. Obviously, if the jury
was satisfied that only one of the defendants was guilty it should
find only that one guilty. However, we hold that this is not revers-
ible error. The court correctly charged the jury that it would have
to be satisfied beyond a reasonable doubt as to each defendant
before it could find that defendant guilty. If the jury was influenced
by the nuance in the district attorney’s question, such influence
was removed by the charge of the court. This case is distinguish-
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able from State v. McCollum, 321 N.C. 557, 364 S.E.2d 112 (1988),
in which we ordered a new trial because the court’s charge could
have been interpreted as instructing the jury to find both defend-
ants guilty if it was satisfied beyond a reasonable doubt that one
of them was guilty. In that case, the court gave an erroneous
charge. In this case, the district attorney misstated the law. The
court corrected this misstatement. This assignment of error is
overruled.

[32] The defendants assign error and the State concedes there
was error in the penalty phase of the trial in that the jury was
instructed it must unanimously find a mitigating circumstance before
it could consider it. See McKoy v. North Carolina, 494 U.S. 433,
108 L. Ed. 2d 369, on remand, 327 N.C. 31, 394 S.E.2d 426 (1990).
For this error, there must be a new sentencing hearing for both
defendants.

Each of the defendants has made numerous other assignments
of error. They consist of errors which the defendants say were
committed during the sentencing hearing and may not recur at
a new sentencing hearing, or issues which have been decided con-
trary to the defendants’ contentions and they wish to preserve
them. We do not discuss these assignments of error.

For the reasons stated in this opinion, we find no error in
the guilt phases of the trials. For errors committed, we order
new sentencing hearings for both defendants.

No error in guilt phase; new sentencing hearing.

Justice LAKE did not participate in the consideration or deci-
sion of this case.
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MICHELLE K. HARRIS, THROUGH HER GUARDIAN 4D LITEM, DAVID B.
FREEDMAN, DAVID A. HARRIS, anp ELLEN E. HARRIS v. NATION-
WIDE MUTUAL INSURANCE COMPANY

No. 305A91
(Filed 4 September 1992)

1. Insurance § 527 (NCI4th)— underinsured highway vehicle —
meaning of “applicable limits of liability”

In determining whether a tortfeasor’s vehicle is an “underin-
sured highway vehicle” within the meaning of N.C.G.S.
§ 20-279.21(b)(4), the “applicable limits of liability” referred
to in the statute are those under the UIM coverage in the
owner’s policy. Therefore, the proper comparison is between
the tortfeasor’s liability coverage and plaintiff's UIM coverage
rather than between the tortfeasor’s liability coverage and
plaintiff’s liability coverage.

Am Jur 2d, Automobile Insurance § 322.

Uninsured and underinsured motorist coverage: recover-
ability under uninsured or underinsured motorist coverage of
deficiencies in compensation afforded injured party by tort-
feasor’s liability coverage. 24 ALR4th 13.

2. Insurance § 528 (NCI4th) — underinsured vehicle —intrapolicy
stacking of UIM coverages

The language “applicable limits of liability” in N.C.G.S.
§ 20-279.21(bX4) refers to all UIM limits available in a policy
applicable to plaintiff's claim and allows the intrapolicy stack-
ing of UIM coverages in determining whether a tortfeasor’s
vehicle is an “underinsured highway vehicle.” Therefore, the
tortfeasor’s vehicle qualified as an underinsured vehicle where
plaintiff’'s aggregate UIM coverages exceed the aggregate liabili-
ty of the tortfeasor.

Am Jur 2d, Automobile Insurance § 322.

Uninsured and underinsured motorist coverage: recover-
ability under uninsured or underinsured motorist coverage of
deficiencies in compensation afforded injured party by tort-
feasor’s liability coverage. 24 ALR4th 13.
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3. Insurance § 528 (NCI4th)— intrapolicy stacking of UIM cover-
ages—nonowner family member
The minor plaintiff, as a nonowner family member living
in the same household as the named insured, is entitled to
stack UIM coverages in her parents’ policy in determining
whether the tortfeasor’s vehicle is underinsured. Intrapolicy
stacking of UIM coverages is allowed when the injured party
is a person insured of the first class.

Am Jur 2d, Automobile Insurance § 322.

Uninsured and underinsured motorist coverage: recover-
ability under uninsured or underinsured motorist coverage of
deficiencies in compensation afforded injured party by tort-
feasor’s liability coverage. 24 ALR4th 13.

4. Insurance § 529 (NCI4th) — intrapolicy stacking by nonowner —
not excess insurance
Stacking multiple vehicles on one policy by a nonowner
is not “excess” or “additional” coverage not subject to the
compulsory provisions of the Financial Responsibility Act under
N.C.G.S. § 20-279.21(g).

Am Jur 2d, Automobile Insurance § 322.

Uninsured and underinsured motorist coverage: recover-
ability under uninsured or underinsured motorist coverage of
deficiencies in compensation afforded injured party by tort-
feasor’s liability coverage. 24 ALR4th 13.

Justice MEYER dissenting.
Justice LAKE joins in this dissenting opinion.
Justice WEBB dissenting.

Justice LAKE joins in this dissenting opinion.

APPEAL by defendant pursuant to N.C.G.S. § 7A-30(2) from
the decision of a divided panel of the Court of Appeals, 103 N.C.
App. 101, 404 S.E.2d 499 (1991), affirming the entry of summary
judgment for the plaintiff by Long, J., at the 14 June 1990 Session
of Superior Court, FORSYTH County. Heard in the Supreme Court
11 February 1992.



186 IN THE SUPREME COURT

HARRIS v. NATIONWIDE MUT. INS. CO.
(332 N.C. 184 (1992)]

Womble Carlyle Sandridge & Rice, by Richard T. Rice and
Clayton M. Custer, for plaintiff-appellees.

Nichols, Caffrey, Hill, Evans & Murrelle, by Paul D. Coates
and ToNola D. Brown, for defendant-appellant.

FRYE, Justice.

Defendant Nationwide Mutual Insurance Company (Nationwide)
presents two distinct issues on this appeal: (1) whether the Court
of Appeals erred in holding that intrapolicy stacking is permitted
in determining an insurer’s limit of liability when the injured party
is the minor daughter of the named insured; and (2) whether the
tortfeasor’s vehicle in which the minor plaintiff was riding when
injured was an “underinsured highway vehicle,” even though the
liability coverage on the vehicle was equal to the liability limit
under the Nationwide policy issued to the minor's parents. As
to the first issue, we hold that the Court of Appeals did not err.
We answer the second question in the affirmative, thus agreeing
with the implicit holding of both the trial court and Court of Appeals.

Plaintiff Michelle K. Harris, the minor daughter of plaintiffs
David and Ellen Harris, was injured in an automobile accident
while traveling as a passenger in a vehicle owned by George Wayne
Faust and operated by his daughter, Mary Elizabeth Faust, on
25 September 1989. The Faust vehicle was insured under a State
Farm Insurance Company policy having liability limits of
$100,000/$300,000. Michelle’s medical expenses alone exceeded
$102,000. At the time of the accident, Michelle’s parents owned
three vehicles insured under a single policy issued by Nationwide.
This policy provided uninsured and underinsured motorist (UM/UIM)
coverage of $100,000 per person for each vehicle insured. Plaintiffs
paid to defendant separate premiums on each vehicle for UM/UIM
coverage.

Plaintiffs filed this action for declaratory judgment on 2 March
1990, requesting that the trial court determine whether Michelle
was entitled to stack the UIM coverages of three separate vehicles
covered under the single policy issued by Nationwide. Plaintiffs
subsequently moved for judgment on the pleadings or, in the alter-
native, summary judgment. Nationwide also made a motion for
summary judgment pursuant to N.C. R. Civ. P. 56(b). In a judgment
dated 14 June 1990, the trial court granted plaintiffs’ motion for
summary judgment and denied Nationwide’s motion. The trial court’s
judgment included the following significant “findings of fact™
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2. That the coverage for the three vehicles listed in the
insurance policy referred to in the Complaint and issued by
the defendant to the plaintiffs David A. Harris and Ellen E.
Harris can be stacked so as to provide underinsured motorist
coverage in the amount of $300,000 for injuries and damages
sustained by the plaintiffs arising out of the accident described
in the Complaint, and that the underinsured motorist coverage
available to Michelle Harris is identical to the coverage available
to David A. Harris and Ellen E. Harris under the insurance
policy issued by defendant;

3. That the defendant’s limit of liability to the plaintiff
shall be $300,000, less the primary coverage paid to the plain-
tiffs pursuant to N.C.G.S. § 20-279.21(b)(4).

The Court of Appeals affirmed the trial court’s decision, with Judge
Greene dissenting. Harris v. Nationwide Mut. Ins. Co., 103 N.C.
App. 101, 404 S.E.2d 499 (1991). Nationwide appealed to this Court
based on Judge Greene’s dissent, and we granted its petition for
discretionary review as to additional issues. Harris v. Nationwide
Mut. Ins. Co., 329 N.C. 788, 408 S.E.2d 521 (1991).

We address Nationwide’s second issue first. Nationwide con-
tends that the Faust vehicle in which the minor plaintiff was riding
when injured was not an “underinsured highway vehicle” because
the $100,000 per person liability limit on the Faust vehicle was
equal to the per person liability/UIM limit of $100,000 in plaintiffs’
Nationwide policy." UIM coverage is deemed to apply when “all
liability bonds or insurance policies providing coverage for bodily
injury caused by the ownership, maintenance or use of the underin-
sured highway vehicle have been exhausted.” N.C.G.S.
§ 20-279.21(b)(4) (1989) (emphasis added). Therefore, the determina-
tion of whether the tortfeasor’s (Faust) vehicle is an underinsured
highway vehicle is crucial in determining if UIM coverage is available
under the Nationwide policy.

The threshhold question, then, is whether the tortfeasor’s vehi-
cle is an “underinsured highway vehicle” as the term is used in
N.C.G.S. § 20-279.21(b)(4). An “underinsured highway vehicle” is
defined as

1. Under N.C.G.S. § 20-279.21(b)4), as it existed at the time of the accident,
the UIM limits in any given policy were identical to the liability limits. N.C.G.S.
§ 20-279.21 was amended by the General Assembly in 1991. 1991 N.C. Sess. Laws
ch. 646, §§ 1-4. However, the amendments do not affect claims arising or litigation
pending prior to the amendments. Id. § 4. Unless otherwise noted, any citation
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a highway vehicle with respect to the ownership, maintenance,
or use of which, the sum of the limits of liability under all
bodily injury liability bonds and insurance policies applicable
at the time of the accident is less than the applicable limits
of liability under the owner’s policy . . . .

N.C.G.S. § 20-279.21(b)(4) (1989) (emphasis added). In essence, de-
fendant's second issue can be divided into two subissues: first,
whether the proper comparison outlined in the statute above is
between the tortfeasor’s liability coverage and plaintiff's liability
coverage or between the tortfeasor’s liability coverage and the
plaintiff's UIM coverage;® and second, if the proper comparison
is to plaintiff’'s UIM coverage, whether the UIM coverage limits
can be stacked to determine if the tortfeasor’s vehicle is an “underin-
sured highway vehicle.”

[11 The resolution of these subissues hinges upon the interpreta-
tion of the phrase “applicable limits of liability under the owner’s
policy.” We note that this language is found in N.C.G.S.
§ 20-279.21(b)(4), which deals exclusively with underinsured motorist
coverage. While it may be argued that “limits of liability” refers
to the limits under the plaintiff's liability coverage,® we are con-
vinced that the limits referred to are the limits of liability under
plaintiff's UIM coverage. Following an automobile accident, a tort-
feasor’s liability coverage is called upon to compensate the injured
plaintiff, who then turns to his own UIM coverage when the tort-
feasor’s liability coverage is exhausted. In this situation, the injured
plaintiff’s liability coverages are not applicable to the accident and
a comparison to the plaintiff’s liability coverage is inappropriate.
Taken in context with the surrounding subsection on underinsured
motorist coverage, the “liability limits” referred to are clearly those
under the UIM coverage portion of the owners’ policy. Therefore,
the limits of liability in the instant case are the limits of liability
under the UIM coverage portion of the minor plaintiff’s parents’
policy and not under the liability portion of their policy.

to or discussion of N.C.G.S. § 20-279.21 in this opinion will be with respect to
that version of the statute in effect at the time of the accident.

2. This same issue is before us in another case, Amos v. N.C. Farm Bureau
Mut. Ins. Co., 103 N.C. App. 629, 406 S.E.2d 652, disc. rev. allowed, 330 N.C.
193, 412 S.E.2d 52 (1991). Because this issue affects both of these cases, and is
implicit in all UIM cases, we will decide it here.

3. This is North Carolina Farm Bureau Mutual Insurance Company's conten-
tion in Amos v. N.C. Farm Bureau Mut. Ins. Co., 103 N.C. App. 629, 406 S.E.2d
652.
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The Financial Responsibility Act, of which N.C.G.S.
§ 20-279.21(b)4) is a part, is a “remedial statute to be liberally
construed so that the beneficial purpose intended by its enactment
may be accomplished.” Sutton v. Aetna Casualty & Surety Co.,
325 N.C. 259, 265, 382 S.E.2d 759, 763, rek’g denied, 325 N.C. 437,
384 S.E.2d 546 (1989). A treatise on North Carolina automobile
insurance law discusses the concept of UIM coverage and concludes
that it “allows the insured to recover when the tortfeasor has
insurance, but his coverage is in an amount insufficient to compen-
sate the injured party for his full damages.” J. Snyder, Jr., North
Carolina Automobile Insurance Law § 30-1 (1988). Our interpreta-
tion of the statute is in accord with this approach.

Another noted treatise on automobile insurance has evaluated
the various legislative definitions of an “underinsured motor vehi-
cle” and has classified them in three categories which demonstrate
the different approaches used by the various states for determining
whether a tortfeasor is underinsured. 2 A. Widiss, Uninsured and
Underinsured Motorist Insurance § 35.2 (2d ed. 1990). “There are
three primary types of comparisons which are defined in these
statutes: determinations based on comparisons of the tortfeasor’s
liability insurance (1) with the amount of urderinsured motorist
insurance, (2) with the amount of wninsured motorist insurance,
or (3) with the damages or injuries sustained by the insured.”
Id. (emphases in original). Noticeably absent from these categories
is any comparison of the tortfeasor's liability insurance with the
amount of a plaintiff’s liability insurance. We have found no authori-
ty which leads us to believe that the determination of whether
a tortfeasor’s vehicle is an “underinsured highway vehicle” requires
a comparison between the tortfeasor's liability insurance and the
plaintiff’s liability coverage. “[T]he obligation to provide uninsured
motorist coverage was tied to liability coverage to facilitate its
purchase and to determine the persons who must be provided with
uninsured motorist coverage, and not to provide insurers a means
of limiting the coverage to situations in which liability coverage
would be in effect.” Smith v. Nationwide Mutual Ins. Co., 328
N.C. 139, 148-49, 400 S.E.2d 44, 50 (quoting Bradley v. Mid-Century
Ins. Co., 409 Mich. 1, 35-36, 294 N.W.2d 141, 151 (1980)), rek’g
denied, 328 N.C. 577, 403 S.E.2d 514 (1991).

[2] Having decided the proper comparison in determining whether
a tortfeasor's vehicle is an “underinsured highway vehicle,” we
now address the question of whether UIM coverages may be stacked
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when making this determination. Anticipating this Court's rejection
of a liability to liability comparison argument, Nationwide contends
that, even under a liability to UIM coverage comparison, the
automobile owned and operated by Faust (the tortfeasor) is not
an ‘“underinsured highway vehicle” as defined by N.C.G.S.
§ 20-279.21(b)(4). Nationwide argues that, as a threshold issue, plain-
tiffs must show that the limits of UIM coverage under their policy
with Nationwide exceed the limits of liability coverage under Faust’s
policy with State Farm. Thus, Nationwide contends that the com-
parison between the tortfeasor's liability limit and the plaintiff's
UIM limit must occur prior to the stacking of any UIM coverage.
As such, Nationwide argues that in cases like the instant case,
where the tortfeasor’s liability coverage is equal to the plaintiff’s
UIM limit before stacking, the plaintiff fails to meet the “threshold”
definition of an underinsured highway vehicle, and there is no
underinsured motorist coverage to stack. We reject this contention,

When examining cases to determine whether insurance coverage
is provided by a particular automobile insurance policy, careful
attention must be given to the type of coverage, the terms of
the policy, and the relevant statutory provisions. Smith, 328 N.C.
at 142, 400 S.E.2d at 47. In the present case, the type of coverage
sought by plaintiffs is UIM coverage. The policy in question is
a personal automobile insurance policy issued to the parents of
the minor plaintiff. This Nationwide policy includes UIM coverage,
but Nationwide argues that the policy prohibits “stacking” in deter-
mining whether a vehicle is an “underinsured motor vehicle.”

The Nationwide policy in question defines an underinsured
motor vehicle in the “uninsured/underinsured motorists coverage”
endorsement as follows:

A land motor vehicle . . . of any type . . . [tlo which . ..
the sum of the limits of liability bonds and insurance policies
applicable at the time of the accident is:

a. equal to or greater than the minimum limit specified by
the financial responsibility law of North Carolina; and

b. less than the limit of liability for this coverage.

(Emphasis added.) Nationwide notes that the word “limit” in this
definition is singular, and therefore argues that the policy refers
to a singular limit. As such, Nationwide contends that “the singular
limit of the policy with defendant ($100,000) must be greater than



IN THE SUPREME COURT 191

HARRIS v. NATIONWIDE MUT. INS. CO.
(332 N.C. 184 (1992)]

the liability coverage of the tortfeasor in order for the tortfeasor’s
vehicle to qualify as underinsured.” We recognize that our Court
of Appeals has treated similar language in the medical payments
provision of automobile insurance policies as prohibiting stacking
of medical payments. See, e.g., Tyler v. Nationwide Mut. Ins. Co.,
101 N.C. App. 713, 401 S.E.2d 80 (1991). Assuming, arguendo, that
the provision in the Nationwide policy would prohibit stacking to
determine the “limit of liability,” we must then consider the statutory
provisions relevant to this issue.

As discussed above, the statute provides that an “underinsured
highway vehicle” is

a highway vehicle with respect to the ownership, maintenance,
or use of which, the sum of the limits of liability under all
bodily injury liability bonds and insurance policies applicable
at the time of the aceident is less than the applicable limits
of liability under the owner’s policy.

N.C.G.S. § 20-279.21(b)(4) (emphasis added). The statute does not
define “the applicable limits of liability under the owner’s policy.”
While Nationwide interprets “the applicable limits of liability” as
meaning a single limit of UIM coverage under the owner’s policy,
this language may also be interpreted to mean the sum of all
UIM limits under the policy which are applicable to the particular
claim.

When interpreting a statute, the cardinal principle is to ensure
that the purpose of the legislature is accomplished. Electric Supply
Co. v. Swain Electrical Co., 328 N.C. 651, 656, 403 S.E.2d 291,
294 (1991). Accordingly, “a court must consider the act as a whole,
weighing the language of the statute, its spirit, and that which
the statute seeks to accomplish.” Shelton v. Morehead Memorial
Hospital, 318 N.C. 76, 82, 347 S.E.2d 824, 828 (1986). Also, “[i]t
is presumed that the legislature acted in accordance with reason
and common sense and that it did not intend an unjust or absurd
result” when it enacted the particular legislation. King v. Baldwin,
276 N.C. 316, 325, 172 S.E.2d 12, 18 (1970) (citations omitted). Fur-
thermore, “the statute's words should be given their natural and
ordinary meaning unless the context requires them to be construed
differently.” Shelton, 318 N.C. at 82, 347 S.E.2d at 828.

Applying these rules to the language “applicable limits of liabili-
we are convinced that the “applicable limits” are the sum

ty,
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of all UIM coverages provided in the Nationwide policy which are
applicable to the plaintiff’s claim. Initially, we note that the statute
refers to “applicable limits of liability.” Given the natural and or-
dinary meaning of the plural form of the word limit, we are con-
vinced that, with reference to a single policy, “applicable limits”
refers to all available UIM limits under the policy. Furthermore,
we find that this result is consistent with our previous decision
in Sutton. In Sutton, we held that stacking is required by the
provisions of N.C.G.S. § 20-279.21(b)(4) when determining an in-
sured’s recovery under the UIM provisions of an automobile in-
surance policy. Sutton, 325 N.C. at 265, 382 S.E.2d at 763. To
deny an insured access to the recovery approved in Sutton by
prohibiting stacking of UIM coverages in determining whether the
tortfeasor’s vehicle is an “underinsured highway vehicle” would
be inconsistent with the rationale of Sutton and the purpose of
the Financial Responsibility Act.

Thus, we conclude that the language of N.C.G.S.
§ 20-279.21(b)(4) allows the stacking of an insured’s UIM coverages
in determining whether a tortfeasor's vehicle is an “underinsured
highway vehicle.” The statute compares the aggregate liability
coverage of the tortfeasor’s vehicle to the applicable limits of liabili-
ty under the owner’s policy, meaning the aggregate or stacked
UIM “limits” under the policy. To the extent that the provisions
of a statute and the terms of the policy conflict, the provisions
of the statute will prevail. Id. at 263, 382 S.E.2d at 762; Nationwide
Mut. Ins. Co. v. Chantos, 293 N.C. 431, 441, 238 S.E.2d 597, 604
(1977). Because the tortfeasor’s aggregate liability coverage is less
than the aggregate limits of liability under the UIM provisions
of the Nationwide policy, the tortfeasor’s vehicle in this case qualifies
as an underinsured highway vehicle. In the language of the statute,
the Faust vehicle was an “underinsured highway vehicle” because
it was “a highway vehicle with respect to the ownership, maintenance,
or use of which, the sum of the limits of liability under all bodily
injury liability bonds [$0] and insurance policies [$100,000] applicable
at the time of the accident [was] less than the applicable limits
of liability under the owner’s policy [$300,000].” N.C.G.S.
§ 20-279.21(b)(4) (1989).

[3] Nationwide next argues that even if this Court rejects its
“threshold” argument and allows stacking in determining whether
a vehicle is an “underinsured highway vehicle,” the Court of Ap-
peals nevertheless erred in holding that a nonowner family member
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is entitled to such stacking. Nationwide relies upon the following
portion of the statute:

In any event, the limit of underinsured motorist coverage appli-
cable to any claim is determined to be the difference between
the amount paid to the claimant pursuant to the exhausted
liability policy and the total limits of the owner’s underinsured
motorist coverages provided in the owner’s policies of insurance;
it being the intent of this paragraph to provide to the owner,
in instances where more than one policy may apply, the benefits
of all limits of liability of underinsured motorist coverage
under all such policies . . . .

N.C.G.S. § 20-279.21(b)(4) (emphasis added). Nationwide contends
that the statute’s repeated references to “owner” and “owner’s
policy” demonstrate that only the owners of the policy or vehicle
may avail themselves of benefits under the statute, such as the
intrapolicy stacking approved in Sutton. Thus, Nationwide argues,
because Michelle is not the owner of the policy or vehicle, she
is not entitled to stack UIM coverages.

Assuming, without deciding, that Nationwide is correct in in-
terpreting the statute to mean that only “owners” are intended
to benefit from the stacking of UIM coverages, there is no factual
dispute that Mr. and Mrs. Harris “benefit” when their child Michelle
is allowed to stack. To accept Nationwide's argument would be
to say that the legislature intended for Michelle’s parents, the
policy owners, to benefit financially from their UIM coverage when
they are injured by an underinsured motorist, but did not intend
for them to benefit financially when their minor daughter, a member
of their household, is injured by an underinsured motorist. Clearly,
the legislature “did not intend [such] an unjust or absurd result.”
See King, 276 N.C. at 325, 172 S.E.2d at 18.

When one member of a household purchases first-party UIM
coverage, it may fairly be said that he or she intends to protect
all members of the family unit within the household. The legislature
recognized this family unit for purposes of UIM coverage when
it defined “persons insured” of the first class as “the named insured
and, while resident of the same household, the spouse of any named
insured and relatives of either . . ..” See Bass v. North Carolina
Farm Bureauw Mut. Ins. Co., 332 N.C. 109, 418 S.E.2d 221 (1992)
(quoting Crowder v. North Carolina Farm Bureau Mut. Ins. Co.,
79 N.C. App. 551, 554, 340 S.E.2d 127, 129, disc. rev. denied, 316
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N.C. 731, 345 S.E.2d 387 (1986)). These persons insured of the
first class are protected, based on their relationship, whether they
are injured while riding in one of the covered vehicles or otherwise.
See id. Certainly, the policy owner “benefits” when a spouse or
family member residing in his or her household can stack UIM
coverages. We conclude that the principles enumerated in Sutton
which allow intrapolicy stacking when the owner is injured also
allow intrapolicy stacking of UIM coverages when the injured party
is a person insured of the first class.

The facts of this case demonstrate perfectly the logical reason-
ing behind allowing a member of the family unit and a person
insured of the first class to stack UIM coverages. Because of her
minority status, Michelle was under no duty to honor any contract
of insurance she might have purchased on her own. 3 Robert E.
Lee, North Carolina Family Law § 270 (4th ed. 1981). Therefore,
Michelle was dependent on her parents for insurance coverage.
Also, since Michelle was a minor at the time of the accident, it
was her parents’ duty to support her to the best of their abilities.
See id. § 229; N.C.G.S. § 50-13.4(b) (1989). Purchasing insurance
to benefit their daughter Michelle is an example of such support.
By discharging their duty of support and protecting their daughter,
the Harrises plainly “benefit” by limiting their out-of-pocket ex-
penses, as well as increasing their peace of mind. Therefore, we
hold that Michelle, as a nonowner family member living in the
same household as the named insured, is entitled to stack UIM
coverages under her parents’ policy with Nationwide.

Nationwide also contends that our decision in Smith supports
its argument that intrapolicy stacking should not be allowed in
the instant case. We find this argument unconvincing. Nationwide
argues that this Court in Smitk rejected intrapolicy stacking for
nonowner family members and allowed only interpolicy stacking.
We disagree. Whether intrapolicy stacking is permissible for a
nonowner family member was not at issue in Smith, and we con-
fined our decision to the interpolicy stacking issue presented on
appeal. Therefore, Smith should not be read to reject intrapolicy
stacking, an issue not before the Court in that case.

[4] Nationwide further argues that stacking multiple vehicles on
one policy by a nonowner is “excess” or “additional” coverage within
the meaning of N.C.G.S. § 20-279.21(g), and therefore not subject
to the compulsory provisions of the Financial Responsibility Act.
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We rejected this argument in Sutton; we reject it again today.
Sutton, 325 N.C. at 268, 382 S.E.2d at 765.

We hold that intrapolicy stacking of UIM coverages is per-
missible when determining whether the tortfeasor's vehicle is an
“underinsured highway vehicle.” We further hold that the tort-
feasor’s vehicle in this case qualifies as an underinsured highway
vehicle, since the plaintiff’'s aggregate UIM coverages exceed the
aggregate liability coverage of the tortfeasor. We also hold that
the minor plaintiff, as a nonowner family member living in the
same household as the named insured, is entitled to stack UIM
coverages in her parents’ policy in determining Nationwide's limit
of liability. For the reasons stated herein, the decision of the Court
of Appeals, which affirmed the judgment of the trial court, is affirmed.

Affirmed.

Justice MEYER dissenting.

The majority errs in two major respects. First, it errs in holding
that the tort-feasor's vehicle is an “underinsured highway vehicle”
within the meaning of the statute and the language of the policy
of insurance in question. It further errs in holding that the minor
plaintiff, a nonowner, is entitled to intrapolicy stack UIM coverages
in determining Nationwide’s limit of liability under the policy.

L.

I disagree with the majority’s adoption of Judge Greene’s con-
clusion, in part I of his dissent below, that the tort-feasor’s vehicle
here qualifies as an underinsured vehicle. I concur completely with
the dissent of Justice Webb, in which he concludes that the plain
language of the statute requires a comparison of liability coverages
to determine whether there is underinsured motorist coverage.

N.C.G.S. § 20-279.21(b)(4) requires insurers to provide insureds
with UIM coverage, affording their insureds additional compensa-
tion when injured by an “underinsured highway vehicle.” “Underin-
sured highway vehicle” is defined by that same section as “a highway
vehicle with respect to the ownership, maintenance, or use of which,
the sum of the limits of liability under all bodily injury liability
bonds and insurance policies applicable at the time of the accident
is less than the applicable limits of liability under the owner’s
policy.” N.C.G.S. § 20-279.21(b)4) (1989) (subsequently amended 1991)
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{emphasis added). Thus, in determining whether a “person insured”
is entitled to UIM benefits, it must first be determined whether
the vehicle at fault for the insured’s injuries was “underinsured.”
N.C.G.S. § 20-279.21(b)4) provides that this determination is to
be made by comparing “the sum of the limits of liability” insurance
for the at-fault vehicle with the “applicable limits of liability under
the owner’s policy.” Only if the at-fault vehicle’s liability insurance
is less than the applicable limits of the liability insurance under
the owner’s policy is the injured insured entitled to UIM benefits.
This interpretation fully comports with the General Assembly’s
purpose of offering the added protection of UIM coverage only
to insureds who have provided to third persons protection greater
than that required by law.

Having compared the liability coverage of the two vehicles
at issue here, it is evident to me that plaintiff was not injured
by an underinsured highway vehicle within the meaning of N.C.G.S.
§ 20-279.21(bX4), and plaintiff is therefore not entitled to the UIM
benefits under the Nationwide policy. To say, as does the majority,
that plaintiff is entitled to UIM benefits as a result of this accident
completely ignores the fact that the applicable limits of liability
under the Nationwide policy are equal to the liability insurance
on the at-fault vehicle, and therefore the at-fault vehicle is not
underinsured within the meaning of N.C.G.S. § 20-279.21(b)4).

Even if the statute is read to require a comparison of the
owner’s UIM coverage (before stacking) to the tort-feasor’s threshold
liability coverage for one person under the policies in question
here, the coverages are equal. Since the tort-feasor’s limit of liabil-
ity insurance is equal to (not less than) the Nationwide underinsured
limit before stacking, the plaintiff here fails to meet the threshold
definition of an underinsured highway vehicle, and there is no
underinsured motorist coverage to stack.

IL.

Even if I agreed with the majority that the tort-feasor’s vehicle
here was an underinsured vehicle, both the language of the policy
and the statute prohibit Michelle K. Harris from intrapolicy stack-
ing the UIM coverages to determine Nationwide's limit of liability.
This was the conclusion reached by Judge Greene in part II of
his dissent below. With only minor changes in his language, I reiterate
his reasoning with regard to both the provision of the policy and
the statute.
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PoLicy

The “Uninsured/Underinsured Motorists Coverage” endorse-
ment in the insurance policy provides in pertinent part:

If this policy and any other auto insurance policy issued to
you apply to the same accident, the maximum limit of liability
for your or a family member’s injuries shall be the sum of
the limits of liability for this coverage under all such policies.

In Smith v. Nationwide Mutual Ins. Co., 328 N.C. 139, 400 S.E.2d
44 (1991), this Court read this policy language to allow “the stacking
of UIM coverages for a family member when the family member
is covered by more than one policy issued to the named insured.”
Id. at 146, 400 S.E.2d at 49. However, the unambiguous language
of the policy sub judice prevents stacking of the UIM coverages
contained in it.

The above endorsement language requires two or more policies
before stacking is allowed by a family member. Here, Michelle
Harris was covered by only one policy. This interpretation becomes
irrefutable in light of the policy definition of “limit of liability,”
which limits the defendant’s liability for UIM coverage to $100,000
“regardless of the number of . . . [v]ehicles or premiums shown
in the Declarations.” Therefore, the endorsement language, read
in connection with the “limit of liability” provision, prohibits the
stacking by a family member of multiple UIM coverages contained
in a single policy.

STATUTE

Whether under the statute a nonnamed insured, such as Michelle
Harris, is entitled to stack UIM coverages to determine the in-
surer's limit of liability is an issue that has not been addressed
by this Court. In Sutton v. Aetna Casualty & Surety Co., the
plaintiff injured party was the policyholder {owner) and named
insured of all of the policies of insurance that the Court allowed
to be stacked. Sutton, 325 N.C. 259, 261-62, 382 S.E.2d 759, 761,
reh’g denied, 325 N.C. 437, 384 S.E.2d 546 (1989). When presented
with a case where the injured party was not the policyholder,
this Court refused to apply the statutory analysis used in Sutton
to determine the issue of stacking of UIM coverages. Smith, 328
N.C. at 151-52, 400 S.E.2d at 52. Instead, in Smith, this Court
allowed stacking, not under the provisions of the statute, but under
the terms of the policy. Id.



198 IN THE SUPREME COURT

HARRIS v. NATIONWIDE MUT. INS. CO.
[332 N.C. 184 (1992)]

The UIM statute provides in pertinent part:

In any event, the limit of underinsured motorist coverage
applicable to any claim is determined to be the difference
between the amount paid to the claimant pursuant to the ex-
hausted liability policy and the total limits of the owner’s
underinsured motorist coverages provided in the owner’s policies
of insurance; it being the intent of this paragraph to provide
to the owner, in instances where more than one policy may
apply, the benefit of all limits of liability of underinsured motorist
coverage under all such policies: Provided that this paragraph
shall apply only to nonfleet private passenger motor vehicle
insurance as defined in G.S. 58-40-15(9) and (10).

N.C.G.S. § 20-279.21(b)(4) (emphasis added). The statute is unam-
biguous in its language that only the “owner” is allowed “the benefit
of all limits of liability of underinsured motorist coverage under
all such policies.” In other words, only the “owner” can stack underin-
sured motorist's “coverages and policies.” See Sutton, 325 N.C.
at 265, 382 S.E.2d at 763 (statute allows stacking of coverages
and policies). Unlike the case at bar, in Sutton, the plaintiff was
the owner of both the policies of insurance and the insured vehicles.
The statute reference to “owner,” in context, refers to the owner
of the policies or policy of insurance containing underinsured motorist
coverages. See N.C.G.S. § 20-4.01(26) (Supp. 1991) (unless context
of statute requires a different definition, definition of words in
N.C.G.S. § 20-4.01 applies to statute). Therefore, under the statute,
Michelle Harris, who is not the owner of the policy in question,
is not allowed to stack the underinsured motorist coverages available
on the policy of insurance issued by the defendant Nationwide
to Michelle’s parents. I find this reasoning entirely convineing.

The statute requires UIM stacking for owners only. However,
it also makes an express provision for coverage “in excess of or
in addition to the coverage specified for a motor vehicle liability
policy and such excess or additional coverage shall not be subject
to the provisions of this Article.” N.C.G.S. § 20-279.21(g) (1989).
Hence, if a policy provided nonrequired coverage for nonowners,
such as intrapolicy stacking, such coverage would be “additional
coverage” as that term is contemplated by the Financial Respon-
sibility Act. While stacking for owners is required, nonowners ob-
tain more coverage as “additional” or “excess” coverage, which
is allowed by N.C.G.S. § 20-279.21(g). To the extent that a nonowner
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has additional or excess coverage, the excess amounts represent
voluntary coverage that is not subject to the compulsory provisions
of the statute. Id. Stacking multiple vehicles on one policy by a
nonowner is “in addition to” the coverage required by the terms
of N.C.G.S. § 20-279.21(b}4).

In the case sub judice, Michelle Harris is neither the owner
of the policy at issue nor of the vehicles on the policy. The UIM
statute does not change the antistacking language of the policy
to require that Michelle be allowed to intrapolicy stack the coverages
on her parents’ policy.

The explicit language of the statute is: “It being the intent
of this paragraph to provide to the owner . . . the benefit of all
limits of liability . . ..” N.C.G.S. § 20-279.21(b)(4) (emphasis added).
Disregarding completely the explicit language of the statute and
the policy as to who is an “owner” of the policy, the majority
permits a nonowner to intrapolicy stack UIM coverage because,
by doing so, the owners would “benefit financially when their minor
daughter, a member of their household, is injured by an underin-
sured motorist.” Resorting to the question of which interpretation
of a statute or contract of insurance will result in the greater
financial benefit as opposed to the plain words of the statute and
the policy is completely unacceptable to me.

I now address two other matters that I believe merit considera-
tion: the majority’s disregard of the recent legislative amendment
to the statute in question, prohibiting intrapolicy stacking, and
the public policy reasons for not allowing stacking under the facts
of this case.

This Court should not read the present subsection (b)(4) expan-
sively to allow intrapolicy stacking in light of the recent legislative
amendment to the statute. See 1991 N.C. Sess. Laws ch. 646,
§ 2. The amended statute contains the following provision:

The underinsured motorist limits applicable to any one motor
vehicle under a policy shall not be combined with or added
to the limits applicable to any other motor vehicle under that
policy.
N.C.G.S. § 20-279.21(b)(4) (Supp. 1991). Although the amendment
to the statute is inapplicable to this case by reason of its effective

date, it should nevertheless be considered by this Court as support
for the proposition that the legislature never intended intrapolicy



200 IN THE SUPREME COURT

HARRIS v. NATIONWIDE MUT. INS. CO.
[332 N.C. 184 (1992)]

stacking even under the present statute. Unless they expressly
say so, amendments to statutes are not necessarily clarifications
of legislative intent. Nevertheless, the fact that the legislature
has amended N.C.G.S. § 20-279.21(b)(4) since the accident in this
case to eliminate intrapolicy stacking is some additional evidence
that the statute’s general purpose, which has not been changed,
is best served when the statute is interpreted so as not to extend
stacking privileges to all covered or insured persons. See Proctor
v. N.C. Farm Bureau Mutual Ins. Co., 324 N.C. 221, 225, 376 S.E.2d
761, 765 (1989). This recent amendment, at the very least, should
serve to curb any further expansion of the category of persons
who are allowed to stack coverages of multiple vehicles on a single
policy under the present statute.

The majority makes the point that separate UIM premiums
are charged for each vehicle covered under a single policy. A premium
is charged for each covered vehicle because of the increased risk
of all of the insured vehicles being involved in an accident or ac-
cidents during the same policy term. Several motor vehicles belong-
ing to one household can be, and frequently are, on the road at
the same time, thereby justifying separate premiums for cover-
age on each vehicle due to the increased exposure of the several
vehicles, as opposed to a single vehicle, being involved in separate
accidents. A treatise on insurance law and practice is instructive
on this point:

A few of the decisions adhering to the rule against the
stacking, or accumulation of UM coverages, use the correct
reasoning. That is, the actual exposure of an insurer is multiplied
by the number of vehicles, since different persons will be driv-
ing them upon separate occasions and the risk is thereby
multiplied, so that separate coverage must be carried upon
each whenever that particular vehicle is used.

Although some courts . . . pay considerable attention to
policy language, actually the intent of most policies is reasonably
clear. This is true of the “each person” proviso in the insuring
agreements, irrespective of the number of vehicles insured.
There is no rule which forbids a single insurer, ordinarily,
from providing against the tacking, or stacking, of the coverages
available to the several vehicles of a single insured. Nor is
this considered to be against public policy, if it at least meets
the minimum amount required by statute.
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8C John A. Appleman & Jean Appleman, Insurance Law and Prac-
tice § 5106, at 517 (1981) (footnotes omitted). The treatise further
states:

If it is not reasonable to argue for a doubling or tripling of
liability limits when there is a single policy owner, and a single
company, then it is not reasonable to urge such a position
for uninsured motorist coverages. Yet . . . the majority of
courts have confused themselves upon this issue, feeling that
unless they double up such UM coverage, the insurer somehow
receives a windfall, since it charges a separate premium for
each coverage as it applies to a separate automobile.

Let us analyze this reasoning, for a moment. If there were
but a single insured, and only he ever drove an automobile,
obviously he can drive only one vehicle at a time and the
reasoning of such courts might then he logical. But, in consider-
ing basic underwriting and the actuarial computation of rate
structures, we must take into consideration the customary pro-
cedures of mankind. Automobile policies are now written so
as to afford liability protection not only to the named insured,
who is usually the owner, but to members of his family, perhaps
persons residing in the same household, and—with a few
exceptions —anyone operating with the permission of the named
insured or adult members of his household. When it comes
to UM coverages, we have a like multiplication of exposure,
since we have classes of risk, including all of the persons stated
above, and pedestrians as well, with benefits granted in many
circumstances when one may be in another vehicle or even
upon the highway.

When the insured then owns more than a single vehicle,
almost always it is with the contemplation that the second,
or third, vehicles will be operated by others. And those others
may, also, if injured by an uninsured motorist, expose the
insurer to loss under that aspect of the contract.

Now it could reasonably be argued that an insured owning
several automobiles could insure only one of them for liability,
or for collision, or comprehensive, damages — yet collect as to
any loss inflicted by, or upon, any of those vehicles he elected
not to insure. Yet this is precisely the result for which
policyholders, or their counsel, contend under UM coverages
and which has been upheld repeatedly by the courts. Similarly,
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it is no more logical to double, or triple, a single limit of
UM coverage, the amount of which the insured deliberately
selected, and tender it free to the insured.

We may summarize the situation where there is a single
policy owner, single company, and multiple vehicles by saying
that the proper result is: “What you buy is what you get —and
no more.” It is time for those courts, which have been so
generous with the funds of others, to take a new look at this
problem.

Id. § 5101, at 449-51 (footnotes omitted).

Another commonly made argument is also relied upon by the
majority, as it was by Judge Greene in part I of his dissent, with
which I have previously stated I disagree. Judge Greene wrote:

In Sutton, our Supreme Court held that the statute should
be construed to prevent the * ‘anomalous situation that an
insured is better off — for purposes of the underinsured motorist
coverage —if separate policies were purchased for each vehi-
cle”” [325 N.C.] at 267, 382 S.E.2d at 764 (citation omitted).

To construe “applicable limits of liability under the owner's
policy” to be the amount of UIM coverage on any one vehicle
shown in the policy declarations, here $100,000, would result
in an anomalous situation where the insured would be better
off had he purchased separate policies for each vehicle. If
separate policies had been purchased, providing the same
coverage on each of the three vehicles, the “limits of liability”
under the UIM endorsement would have been $300,000.

Harris v. Nationwide Mut. Ins. Co., 103 N.C. App. 101, 107, 404
S.E.2d 499, 503 (1991) (Greene, J., dissenting).

As a result of hindsight gained since this Court's decision
in Sutton, I now question whether I voted correctly to allow stack-
ing in that case. As the record in this case reveals, there may
indeed be adequate justification for treating the two situations
differently. I am now convinced that this is not necessarily an
anomalous result, since different premiums are charged under these
two different circumstances. When separate policies are purchased,
the premiums paid are typically higher to cover the increased risk
assumed by the insurer. When multiple vehicles are covered on
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a single policy, the premium is generally less because multivehicle
discounts are provided to the policyholders.

In the policy issued by Nationwide to the Harrises, the first
vehicle has a total premium of $289.60, whereas the second vehicle
only has a premium totalling $131.30, as does the third vehicle.
This discount is noted on the declarations page as “discounts ap-
plied,” referring to “multi car.”

Automobile insurance, although regulated by statute, is still
governed by contract law, where private parties are allowed to
determine their respective rights as long as their private agree-
ment does not conflict with the applicable statutory provisions.
An insurer accepts a specifically defined risk in exchange for an
agreed upon premium amount that adequately compensates the
insurer for the risk being assumed. Thus, the premium is by necessi-
ty related to the risk being undertaken.

Accordingly, as the majority of this Court liberalizes the statute
beyond its terms and allows more and more persons to stack multi-
ple car coverages, the premiums charged by the insurers will in-
evitably be increased. Premiums will likely increase to the point
(and indeed they may already have) where many insureds will begin
to reject UIM coverage. This result can only be detrimental to
the public good in the long run, as motorists will begin to carry
less and less protection.

The issue becomes not how much coverage one can voluntarily
choose to purchase, but rather, how much coverage will be required
and al what costs to society and the consuming public. Continued
expansion of UIM coverage may eventually have the unwanted
and deleterious result of reducing an accident victim’s ability to
recover, thereby thwarting the remedial purpose for the Financial
Responsibility Act.

For the reasons stated, I respectfully dissent from the majority
opinion and vote to reverse the decision of the Court of Appeals.

Justice LAKE joins in this dissenting opinion.

Justice WEBB dissenting.

I dissent. The majority correctly says that the determination
as to whether the tortfeasor, Mary Elizabeth Faust, is an under-
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insured motorist depends on the interpretation of N.C.G.S.
§ 20-279.21(b)(4), which defines an “underinsured highway vehicle” as

a highway vehicle with respect to the ownership, maintenance,
or use of which, the sum of the limits of liability under all
bodily injury liability bonds and insurance policies applicable
at the time of the accident is less than the applicable limits
of liability under the owner’s policy.

There is no question in this case that the “applicable limits
of liability under the owner’s policy” in this case would be $100,000
if Michelle Harris had been liable for injuries and damages suffered
in the accident. This is the amount of insurance coverage which
the tortfeasor had and she was not an underinsured motorist under
N.C.G.S. § 20-279.21(b)4).

The majority cites treatises dealing with the subject of unin-
sured motorist coverage and says that noticeably absent from any
of them is a comparison of the tortfeasor’s liability coverage with
the plaintiff's liability insurance. Whatever the treatises may say,
I believe the plain language of the statute requires a comparison
of liability coverages to determine whether there is underinsured
motorist coverage. The plain language requires us to hold that
Mary Elizabeth Faust was not an underinsured motorist.

I vote to reverse the Court of Appeals.

Justice LAKE joins in this dissenting opinion.

STATE OF NORTH CAROLINA v. TAMMIE LEE THOMPSON

No. 424A91
(Filed 4 September 1992)

1. Evidence and Witnesses § 1629 (NCI4th)- tape recorded
telephone conversation —no constitutional vielation —no ethical
violation

The trial court did not err in a noncapital first degree
murder prosecution by admitting transeripts of two tape record-
ed conversations between defendant and Jose Sanchez where
defendant voluntarily drove from Florida to North Carolina
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and was interviewed with his attorney present on 25 May
1988; defendant was not placed under arrest at the end of
the interview and gave his home and work numbers to officers;
Sanchez was arrested in Florida on 26 May 1988 for the murder
of the vietim; Sanchez implicated defendant in the murder
and indicated a willingness to cooperate and to testify against
defendant; the assistant district attorney in North Carolina
directed an SBI agent in Florida to ask Sanchez if he would
call defendant and have the call recorded in an attempt to
ineriminate defendant; Sanchez agreed and made the call; the
assistant district attorney felt that a second call might be
more incriminating; a second call was made; and law enforce-
ment officers told the assistant distriet attorney after the
arrest that, when they read the warrant to defendant, defend-
ant’s mother immediately produced a letter purportedly writ-
ten by an attorney dated 24 May 1988 stating that he
represented defendant and that defendant was not to be ques-
tioned without the attorney being present. Defendant was not
in custody at the time the telephone calls were made and
was therefore not entitled to Miranda warnings; no adversarial
judicial proceedings had commenced against defendant and
his Sixth Amendment right to counsel had not attached;
and the evidence amply supports the trial court’s findings
and conclusions that the conduct of the assistant district at-
torney and the officers was not unethical and that they had
acted in a good faith belief that defendant was still amenable
to maintaining contact with them.

Am Jur 2d, Evidence § 436.

Admissibility, in criminal prosecution, of evidence secured
by mechanical or electronic eavesdropping device. 97 ALR2d
1283.

. Evidence and Witnesses § 1088 (NCI4th) — recorded telephone
conversation with defendant—implied admissions—tapes and
transcripts admissible

The trial court did not err in a noncapital first degree
murder prosecution by denying defendant’s motion to suppress
tapes and transcripts of two telephone conversations pursuant
to N.C.G.S. § 8C-1, Rule 801(d)B), the implied admission rule.
A portion of the telephone conversations did constitute an
implied admission; there is no question that defendant could hear
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and understand Sanchez, with whom he was talking; Sanchez
clearly had firsthand knowledge of the circumstances contained
in the telephone conversations between defendant and himself;
and, given the gravity of the implications flowing from Sanchez’s
questions, the appropriate response for defendant in the in-
stant case would have been an unequivocal denial of guilt,
or at least an expression of surprise or confusion.

Am Jur 2d, Evidence § 638; Homicide § 339.

Impeachment of defendant in criminal case by showing
defendant’s prearrest silence —state cases. 35 ALR4th 731.

Evidence and Witnesses § 1617 (NCI4th) — murder — telephone
call tapes and transcripts —contemporaneous introduction of
transcript of prior interview denied —no abuse of discretion

The trial court did not abuse its discretion in a nonecapital
murder prosecution by denying defendant’s motion to require
the State to introduce defendant’s prior interview contem-
poraneously with the tapes and transcripts of telephone calls
with Sanchez, who did the actual Kkilling, or by failing to in-
struct the jury regarding Sanchez’s subsequent recantation
at his own trial contemporaneously with the State’s introduc-
tion of the recorded telephone calls. Defendant did not
demonstrate that the tapes and transcripts of the two telephone
calls were somehow out of context when they were introduced
into evidence or that the prior interview was either explanatory
of or relevant to the telephone calls. It was defendant’s respon-
sibility, not the State’s, to introduce evidence about his ex-
culpatory interview. N.C.G.S. § 8C-1, Rule 106.

Am Jur 2d, Evidence §§ 436, 599.

Evidence and Witnesses § 1481 (NCI4th) — murder — pistol found
several miles from murder scene—photograph of pistol—
admissible

The trial court did not err in a noncapital murder prosecu-
tion by admitting into evidence a pistol found several miles
from the murder scene and a photograph of the pistol where
the circumstantial evidence showing the connecting factors
was sufficient to render the gun and photograph relevant and
admissible. Moreover, the prejudicial effect of the admission
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of the gun and photograph did not outweigh their probative
value.

Am Jur 2d, Homicide §§ 414, 416.

5. Evidence and Witnesses § 1745 (NCI4th) — drawings of crime
seene by codefendant—codefendant refused to testify—
hearsay —no prejudice

Any error in introducing crime scene sketches by a nontesti-
fying codefendant in a murder prosecution was harmiess where,
assuming that the sketches were inadmissible hearsay, the
information in the sketches had already been testified to in
great detail by other witnesses. Also, although not requested
by defendant when the sketches were introduced, the trial
court nevertheless gave a limiting instruction in its charge
to the jury.

Am Jur 2d, Evidence § 802; Homicide § 415.

6. Constitutional Law § 355 (NCI4th}— murder —codefendant
awaiting appeal of conviction— State informed that Fifth
Amendment would be invoked — State allowed to call as witness

The trial court did not err in a noncapital first degree
murder prosecution by allowing the State to call as a witness
a codefendant awaiting appeal of his conviction even though
the State and the court had been informed that the codefend-
ant would invoke the Fifth Amendment and would not answer
questions. The prosecutor’s case would have been seriously
prejudiced by failure to offer the codefendant as a witness
in light of his role in the murder.

Am Jur 2d, Criminal Law §§ 703, 937.

Propriety and prejudicial effect of prosecution’s calling
as witness, to extract claim of self-incrimination privilege, one
involved in offense charged against accused. 19 ALR4th 368.

Justice LAKE did not participate in the consideration or
decision of this case.

Justice MITCHELL concurring.
APPEAL by defendant as of right pursuant to N.C.G.S.

§ TA-27(a) from a judgment imposing a sentence of life imprison-
ment entered by FEllis, J., at the 28 January 1991 Special Session
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of Superior Court, JONES County, upon a verdict finding defendant
guilty of first-degree murder. Heard in the Supreme Court 15 April
1992,

Lacy H. Thornburg, Attorney General, by Valerie Spalding,
Assistant Attorney General, for the State.

William J. Morgan for defendant-appellant.

FRYE, Justice.

Defendant, Tammie Lee Thompson, was indicted on one count
of first-degree murder by a Duplin County grand jury. By consent
of the parties and with court approval, venue was changed from
Duplin County to Wake County. Defendant was tried twice in Wake
County; in each trial, the jury deadlocked and a mistrial was ordered.
Again by consent of the parties and with court approval, venue
was changed from Wake County to Jones County. Defendant was
tried noncapitally to a jury, which returned a verdict of guilty
of murder in the first degree. The trial judge imposed the man-
datory sentence of life imprisonment. Defendant gave notice of
appeal to this Court on 7 February 1991.

Defendant brings forward several assignments of error. After
a thorough review of the record, we conclude that defendant re-
ceived a fair trial, free of prejudicial error.

L

The State presented evidence tending to show the following
facts and circumstances:

On Monday, 23 May 1988, the body of Raymond McKay (the
victim} was found lying between a truck and a car in the parking
lot of an abandoned store in the southwest corner of the intersec-
tion of North Carolina Highway 111 and Rural Paved Road 1803
known as “Lyman’s Crossroads” in Duplin County.

Cecil Davis, a self-employed carpenter, testified that the victim
worked for him as a framer. In May, 1988, Davis was framing
small houses in the Wilmington area, about sixty miles from Lyman.
He and the victim would meet at Lyman’s Crossroads in the morn-
ings in order to travel to work together. On 23 May, Davis and
the victim met around 6:10 a.m. While waiting for the rest of
the construction crew to arrive, Davis left the vietim waiting in
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the victim’s car while Davis went to help his father with a van
that would not start. Davis