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1. Appointed by Governor Michael F. Easley as Chief Justice and sworn in 1 February 2006.
2. Appointed by Governor Michael F. Easley and sworn in 1 February 2006.
3. Retired 31 January 2006.
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TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

DISTRICT JUDGES ADDRESS

First Division

1 J. RICHARD PARKER Manteo
JERRY R. TILLETT Manteo

2 WIiLLIAM C. GRIFFIN, JR. Williamston

3A W. RUSSELL DUKE, JR. Greenville
CLIFTON W. EVERETT, JR. Greenville

6A ArMA L. HINTON Halifax

6B Cy A. GRANT, SR. Windsor

TA QUENTIN T. SUMNER Rocky Mount

B Micron F. (Tosy) Fircy, Jr. Wilson

7BC Frank R. BROWN Tarboro

Second Division

3B BENJAMIN G. ALFORD New Bern
KENNETH F. CROW New Bern
JOHN E. NOBLES, JR. Greenville

4A RUSSELL J. LANIER, JR. Kenansville

4B CHARLES H. HENRY Jacksonville

5 W. ALLEN COBB, JR. Wilmington
Jay D. HOCKENBURY Wilmington
PuyYLLIS M. GORHAM! Wilmington

8A PauL L. JoNES Kinston

8B JERRY BRASWELL Goldsboro

Third Division

9 RoBERT H. HOBGOOD Louisburg
HeNrY W. HIGHT, JR. Henderson

9A W. OsmOND SMiTH IIT Yanceyville

10 DonaLD W. STEPHENS Raleigh
ABRAHAM P. JONES Raleigh
HowarD E. MANNING, JR. Raleigh
MICHAEL R. MORGAN Raleigh
PAUL C. GESSNER2 Raleigh
PAUL C. RIDGEWAY3 Raleigh

14 ORLANDO F. HUDSON, JR. Durham
A. LEON STANBACK, JR. Durham
RONALD L. STEPHENS Durham
KeNNETH C. TITUs Durham

15A J. B. ALLEN, JR. Burlington
JAMES CLIFFORD SPENCER, JR. Burlington

15B CARL Fox Chapel Hill
R. ALLEN BADDOUR Chapel Hill



DISTRICT

11A
11B
12

13

16A
16B

17A

17B

18

19B
21

23

19A
19C
19D
20A
20B

22

25A

25B

26

JUDGES

FRANKLIN F. LANIER
TrOMAS H. Lock4
E. LYNN JOHNSON
GREGORY A. WEEKS
JACK A. THOMPSON

Fourth Division

JAMES F. AMMONS; JR.
WiLLIAM C. GORE, JR.

OrA M. LEwIs
RICHARD T. BROWN®

RoBERT F. FLOYD, JR.

GARY L. LOCKLEAR

Fifth Division

EDWIN GRAVES WILSON, JR.

RiCHARD W. STONE
A. MOSES MASSEY
ANDY CROMER
CATHERINE C. EAGLE
HENRY E. FRYE, JR.
LinDpsay R. Davis, Jr
JOHN O. CraiG III
R. STUART ALBRIGHT
VANCE BRADFORD Lo
JupsoN D. DERAmMUS

S

NG
, JR.

WiLLiam Z. WoobD, JR.

L. TopD BURKE
RoNALD E. SPIvEY
EDGAR B. GREGORY®

Sixth Division

W. ERWIN SPAINHOUR
JoHN L. HOLSHOUSER, JR.7

JAMES M. WEBB

MICHAEL EARLE BEALE

SusaN C. TAYLOR
W. DaviD LEE
MAaRrk E. KrLAsS
KiMBERLY S. TAYLOR

CHRISTOPHER COLLIER

Seventh Division

BEVERLY T. BEAL
ROBERT C. ERVIN
TmMoTHY S. KINCAID

NATHANIEL J. POOVEY

ROBERT P. JOHNSTON
W. ROBERT BELL
RicHARD D. BONER
J. GENTRY CAUDILL

viii

ADDRESS

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Whiteville
Southport
Laurinburg
Lumberton
Pembroke

Eden
Wentworth

Mt. Airy

King
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Asheboro
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
North Wilkesboro

Concord
Salisbury
Whispering Pines
Wadesboro
Monroe

Monroe
Lexington
Hiddenite
Mooresville

Lenoir
Morganton
Hickory
Hickory
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27TA

27B

24

28

29A
29B
30A
30B

JUDGES

DaviD S. CAYER

YVONNE EvaNSs

Linwoob O. Foust

JESSE B. CALDWELL III
TimoTHY L. PATTI
FORREST DONALD BRIDGES
JAMES W. MORGAN

Eighth Division

JAMES L. BAKER, JR.
CHARLES PHILLIP GINN
DENNIS JAY WINNER
RoNALD K. PAYNE
LAURA J. BRIDGES
MAagK E. POWELLS
JAaMEs U. DowNs
JANET MARLENE HYATT

SPECIAL JUDGES

KARL ADKINS

STEVE A. BALOG
ALBERT Di1Az

RicHARD L. DOUGHTON
THoMAs D. HAIGWOOD
JAMES E. HARDIN, JR.
D. Jack HOOKS, JR.
JACK W. JENKINS
JOHN R. JoLLy, JR.
RIPLEY EAGLES RANDY
JouN W. SmITH

BEN F. TENNILLE
GARY E. TRAWICK, JR.

EMERGENCY JUDGES

W. DOUGLAS ALBRIGHT
HENRY V. BARNETTE, JR.
ANTHONY M. BRANNON
STAFFORD G. BULLOCK
NARLEY L. CASHWELL10
C. PRESTON CORNELIUS
B. CraiG ELuis!!

LARRY G. FORrD!2
ERNEST B. FuLLwoon!3
HowARD R. GREESON, JR.
ZORO J. GUICE, Jr.14
MicHAEL E. HELMS!5
CLARENCE E. HORTON, JR.

ADDRESS

Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby

Shelby

Marshall
Marshall
Asheville
Asheville
Marion
Rutherfordton
Franklin
Waynesville

Charlotte
Burlington
Charlotte
Sparta
Greenville
Durham
Whiteville
Morehead City
Raleigh
Raleigh
Wilmington
Greensboro
Burgaw

Greensboro
Raleigh
Durham
Raleigh
Raleigh
Mooresville
Laurinburg
Salisbury
Wilmington
High Point
Rutherfordton

North Wilkesboro

Kannapolis



DISTRICT JUDGES ADDRESS
DoNALD M. JACOBS Raleigh
JOSEPH R. JOHN, SR. Raleigh
CHARLES C. Lamm, Jr. Boone
JaMES E. LANNING Charlotte
JoHN B. LEwIs, JR. Farmville
JERRY CASH MARTIN King
PETER M. McHUGHI16 Reidsville
JAMES E. Ragan III Oriental
DoNALD L. SMITH Raleigh
GEORGE L. WAINWRIGHT!7? Morehead City
RUSSELL G. WALKER, JR.18 Asheboro

RETIRED/RECALLED JUDGES

GILES R. CLARK Elizabethtown
JAMES C. Davis Concord

MARVIN K. GRAY Charlotte

KNoOX V. JENKINS Smithfield
ROBERT D. LEWIS Asheville

F. FETZER MILLS Wadesboro
HERBERT O. PHILLIPS IIT Morehead City
JuLIUs ROUSSEAU, JR. North Wilkesboro
THOMAS W. SEAY Spencer

© 0 NS U N

. Appointed and sworn in 17 May 2007 to replace Ernest B. Fullwood who retired 31 December 2006.
. Elected and sworn in 1 January 2007 to replace Narley L. Cashwell who retired 31 December 2006.

Elected and sworn in 2 January 2007.
Elected and sworn in 2 January 2007 to replace Knox V. Jenkins, Jr. who retired 31 December 2006.

. Appointed and sworn in 10 January 2007 to replace B. Criag Ellis who retired 31 December 2006.

Elected and sworn in 1 January 2007 to replace Michael E. Helms who retired 31 December 2006.

. Elected and sworn in 2 January 2007 to replace Larry G. Ford who retired 31 December 2006.
. Elected and sworn in 1 January 2007 to replace Zoro J. Guice, Jr. who retired 31 December 2006.
. Appointed and sworn in 29 December 2006.

. Appointed and sworn in 8 January 2007.

. Appointed and sworn in 1 January 2007.

. Appointed and sworn in 2 January 2007.

. Appointed and sworn in 2 January 2007.

. Appointed and sworn in 5 January 2007.

. Appointed and sworn in 1 January 2007.

. Resigned 6 December 2006.

. Appointed and sworn in 29 January 2007.

. Resigned 6 December 2006.



DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

C. CHRISTOPHER BEAN (Chief)!
J. CARLTON COLE

EDGAR L. BARNES

AMBER DaAvis

Eura E. Rep?

SAMUEL G. GRIMES (Chief)3
MICHAEL A. PAUL

REGINA ROGERS PARKER
CHRISTOPHER B. MCLENDON%
DaviD A. LEECH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BRADDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER

PauL M. QUINN

KAREN A. ALEXANDER

PETER MACK, JR.

L. WALTER MILLS®

LEONARD W. THAGARD (Chief)
PauL A. HARDISON

WiLLIAM M. CAMERON III
Louis F. Foy, Jr.

SARAH COWEN SEATON

CAROL A. JONES

HENRY L. STEVENS IV

JAMES L. MOORE, JR.

JonN J. CARROLL III (Chief)
J. H. CorPENING 1T

SHELLY S. HoLT

REBECCA W. BLACKMORE
JAMES H. Faison IIT

SANDRA CRINER

RICHARD RUSSELL DAvis
HaroLD PAuL McCoy, Jr. (Chief)
W. TURNER STEPHENSON IIT
BRENDA G. BRANCHS

ALFRED W. Kwasikpul (Chief)
TuoMas R. J. NEWBERN
WiLLIAM ROBERT LEwIs IT
WiLLIAM CHARLES FARRIS (Chief)
JOSEPH JOHN HARPER, JR.
JouN M. BrITT

PELL C. COOPER

ROBERT A. EVANS

WILLIAM G. STEWART

Jonn J. CovoLo

JOSEPH E. SETZER, JR. (Chief)
DaviD B. BRANTLEY

ADDRESS

Edenton
Hertford
Manteo
Wanchese
Elizabeth City
Washington
Washington
Williamston
Williamston
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
Morehead City
New Bern
New Bern
New Bern
Clinton
Jacksonville
Richlands
Pollocksyville
Jacksonville
Kenansville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Halifax
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Tarboro
Rocky Mount
Wilson
Rocky Mount
Goldsboro
Goldsboro



DISTRICT

9A

10

11

12

13

14

JUDGES

LoNNIE W. CARRAWAY

R. LESLIE TURNER

TmvoTHY I. FINAN7
ELiZABETH A. HEATH
CHARLES W. WILKINSON, JR. (Chief)
H. WELDON LLOYD, JR.
DANIEL FREDERICK FINCH

J. HENRY BANKS

JOHN W. Davis

RANDOLPH BASKERVILLE
MARK E. GALLOWAY (Chief)
L. MICHAEL GENTRY

Joyce A. HaMILTON (Chief)
JAMES R. FULLWOOD

ANNE B. SALISBURY
ROBERT BLACKWELL RADER
KrisTiN H. RutH

CrAIG CROOM

JENNIFER M. GREEN
Monica M. BousmaN

JANE POWELL GRAY

SHELLY H. DESVOUGES
JENNIFER JANE KNOX
DEBRA ANN SMITH SASSER
VINSTON M. ROZIER, JR.
LorT G. CHRISTIANS
CHRISTINE M. WALCZYK?
ERIC CRAIG CHASSE!0
ALBERT A. CORBETT, JRr. (Chief)
JACQUELYN L. LEE

JiMmy L. LOVE, JR.

ADDIE M. HARRIS-RAWLS
GEORGE R. MURPHY
RESsON O. FAIRcLOTH IT
ROBERT W. BRYANT, JR.

R. DALE StuBBs!l

O. HENRY WiLLIS, JR.12

A. ELiZABETH KEEVER (Chief)
ROBERT J. STIEHL IIT
EDpWARD A. PONE

KiMBRELL KELLY TUCKER
JOHN W. DICKSON

CHERI BEASLEY

TALMADGE BAGGETT!3
GEORGE J. FRANKS!4

Davip H. Hasty!5

JERRY A. JoLLy (Chief)
NAPOLEON B. BAREFOOT, JR.
THOMAS V. ALDRIDGE, JR.
Nancy C. PHILLIPS
DouGLAs B. SASSER
MARION R. WARREN

ELAINE M. BusHFAN (Chief)

xii

ADDRESS

Goldsboro
Kinston
Goldsboro
Kinston
Oxford
Henderson
Oxford
Henderson
Louisburg
Warrenton
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Sanford
Sanford
Clayton
Lillington
Lillington
Lillington
Lillington
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Tabor City
Supply
Whiteville
Elizabethtown
Whiteville
Exum
Durham



DISTRICT

15A

15B

16A

16B

17A

17B

18

19A

19B

JUDGES

CRAIG B. BROWN

ANN E. McKowN

MARcIA H. MOREY

James T. HiLL

Nancy E. Gorpon16

WILLIAM ANDREW MARsH IIT17
JAMES K. ROBERSON (Chief)
ERNEST J. HARVIEL

BRADLEY REID ALLEN, SR.

G. WAYNE ABERNATHY
JosEPH M. BUCKNER (Chief)
ALONZO BROWN COLEMAN, JR.
CHARLES T. L. ANDERSON

M. Patricia DEVINE

BEVERLY A. SCARLETT!8
WiILLIAM G. McILwAIN (Chief)!9
REGINA M. Jog20

JonN H. HORNE, Jr.2!

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JOHN B. CARTER, JR.

WILLIAM JEFFREY MOORE
JAMES GREGORY BELL
FrEDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

JAMES A. GROGAN22

CHARLES MITCHELL NEAVES, JR. (Chief)23

SPENCER GRAY KEY, JR.
MARK HAUSER BADGET
ANGELA B. PUCKETT24
JosePH E. TURNER (Chief)
LAWRENCE MCSWAIN
WENDY M. ENOCHS

SusaN ELIZABETH BrRAy
PATRICE A. HINNANT

A. ROBINSON HASSELL

H. THOMAS JARRELL, JR.
SusaN R. BURCH

THERESA H. VINCENT
WiLLiam K. HUNTER

LINDA VALERIE LEE FALLS
SHERRY FOWLER ALLOWAY
PoLLy D. SIZEMOREZ5
WiLLiaM G. HaMBY, JR. (Chief)
DonNA G. HEDGEPETH JOHNSON
MARTIN B. MCGEE
MicHAEL KNox

WiLLiaM M. NEELY (Chief)
MICHAEL A. SABISTON
JAYRENE RUSSELL MANESS
LEE W. GAVIN

Scott C. ETHERIDGE
JAaMES P. HiLL, Jr.

xiii

ADDRESS

Durham
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Wagram
Raeford
Laurinburg
Lumberton
Lumberton
Lumberton
Pembroke
Lumberton
Wentworth
Wentworth
Wentworth
Elkin

Elkin

Elkin

Elkin
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Concord
Concord
Concord
Asheboro
Troy
Carthage
Asheboro
Asheboro
Asheboro



DISTRICT

19C

20A

20B

21

22

23

24

25

26

JUDGES

DoNALD W. CREED, JR.26
CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLUTTZ, JR.
KEVIN G. EDDINGER

RoY MARSHALL BICKETT, JR.27
TaNYA T. WALLACE (Chief)
KevIN M. BRIDGES

Lisa D. THACKER

Scott T. BREWER
CHRISTOPHER W. BRAGG (Chief)
JoseprH J. WILLIAMS

HuNT GWYN

WiLLiAM F. HELMS28

WiLLIAM B. REINGOLD (Chief)
CHESTER C. Davis

WIiLLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

Lisa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH

WAYNE L. MICHAEL (Chief)
Jmmmy L. MYERS

L. DALE GRAHAM

JULIA SHUPING GULLETT
THEODORE S. ROYSTER, JR.
ApriL C. WooD

MaRrY F. COVINGTON

H. THOMAS CHURCH

CARLTON TERRY2Y

MitcHELL L. McLEAN (Chief)30
Davip V. BYrRD

JEANIE REAVIS HOUSTON
MicHAEL D. DuNcan3l
ALEXANDER LyYERLY (Chief)
WiLLiaM A. LEAVELL IIT

KYLE D. AusTIN

R. GREGORY HORNE

ROBERT M. BraDy (Chief)
GREGORY R. HAYES

L. SUZANNE OWSLEY

C. THOMAS EDWARDS
BurorD A. CHERRY

SHERRIE WATSON ELLIOTT
JounN R. MuLL

AMy R. SiGmoN

J. GARY DELLINGER3?

FriTz Y. MERCER, JR. (Chief)
H. WiLLIAM CONSTANGY
PuiLLip F. HOWERTON, JR.
RickyE McKOY-MITCHELL

Xiv

ADDRESS

Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Albemarle
Albemarle
Wadesboro
Monroe
Monroe
Monroe
Monroe
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Lexington
Mocksville
Taylorsville
Statesville
Lexington
Statesville
Mocksville
Statesville
Lexington
Wilkesboro
Wilkesboro
Wilkesboro
Wilkesboro
Banner Elk
Bakersville
Pineola
Newland
Lenoir
Hickory
Hickory
Morganton
Hickory
Newton
Morganton
Newton
Newton
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27TA

27B

28

29A

29B

30

JUDGES

Lisa C. BELL

Louis A. TROSCH, JR.
REGAN A. MILLER

NANCY BLACK NORELLI
Hugn B. LEwis
NATHANIEL P. PROCTOR
Becky THORNE TIN

BEN S. THALHEIMER
HugH B. CAMPBELL, JR.
TuomMAs MOORE, JR.

N. Tobp OWENS

CHRISTY TOWNLEY MANN
TiMOTHY M. SMITH33
RoNALD C. CHAPMAN34
RaLpH C. GINGLES, JR. (Chief)35
ANGELA G. HOYLE

JOHN K. GREENLEE
JAMES A. JACKSON
THoMAS GREGORY TAYLOR
MicHAEL K. LANDS36
RICHARD ABERNETHY37
LARRY JAMES WILsON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. Paksoy, Jr.
MEREDITH A. SHUFORD38
GARY S. CasH (Chief)
SHIRLEY H. BROWN
REBECCA B. KNIGHT
MARVIN P. POPE, JR.
PatrICIA KAUFMANN YOUNG
SHARON TRACEY BARRETT
J. CALvIN HiLL39

C. Ranpy PooL (Chief)
ATHENA F. BROOKS
LAURA ANNE POWELL

J. THOMAS DAvIS

ROBERT S. CILLEY (Chief)
MARK E. POWELL

Davip KENNEDY Fox
Danny E. Davis (Chief)
STEVEN J. BRYANT
RicuLyn D. HoLr
BrADLEY B. LETTS
MonicA HAYES LESLIE
RicHARD K. WALKER40

ADDRESS

Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Gastonia
Gastonia
Belmont
Gastonia
Gastonia
Shelby

Shelby
Denver
Shelby

Shelby
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Marion

Cedar Mountain
Rutherfordton
Rutherfordton
Pisgah Forest
Hendersonville
Hendersonville
Waynesville
Bryson City
Waynesville
Sylva
Waynesville
Waynesville

EMERGENCY DISTRICT COURT JUDGES

PHILIP W. ALLEN
E. BURT AYCOCK, JR.
SARAH P. BAILEY

Reidsville
Greenville
Rocky Mount



DISTRICT

JUDGES

GRAFTON G. BEAMAN4!
RoNALD E. BOGLE
DonNaLD L. BOONE
JAMES THOMAS BOWEN IIT
NARLEY L. CASHWELL42
SAMUEL CATHEY
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. Appointed Chief Judge effective 1 January 2007.

Elected and sworn in 2 January 2007 to replace Grafton G. Beaman who retired 31 December 2006.

. Appointed Chief Judge effective 1 October 2006.
. Appointed and sworn in 19 December 2006 to replace James W. Hardison who retired 1 October 2006.
. Appointed and sworn in 23 February 2007.

Appointed and sworn in 29 January 2007.

. Appointed and sworn in 23 February 2007 to replace Rose Vaughn Williams who retired 31 December 2006.

. Appointed and sworn in 5 February 2007.

. Appointed and sworn in 19 February 2007 to replace Donna S. Stroud who was elected to the Court of Appeals.
. Appointed and sworn in 5 April 2007 to replace Paul C. Gessner who was elected to the Superior Court.

. Appointed and sworn in 15 February 2007.

. Appointed and sworn in 3 April 2007 to replace James B. Ethridge who resigned 16 January 2007.

. Elected and sworn in 1 January 2007 to replace Dougald Clark, Jr. who retired 31 December 2006.

. Elected and sworn in 1 January 2007.

. Elected and sworn in 1 January 2007.

. Elected and sworn in 2 January 2007 to replace Richard G. Chaney who retired 31 December 2006.

. Appointed and sworn in 14 February 2007.

. Appointed and sworn in 8 February 2007.

. Appointed Chief Judge effective 6 January 2007.

. Elected and sworn in 1 January 2007 to replace Warren L. Pate who retired 31 December 2006.

. Appointed and sworn in 16 March 2007 to replace Richard T. Brown who was appointed to the Superior Court.
. Appointed and sworn in 26 January 2007.

. Appointed Chief Judge effective 1 January 2007.

. Elected and sworn in 2 January 2007 to replace Otis M. Oliver who retired 31 December 2006.
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38.
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41.
42.
43.
44.
45.
46.
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Appointed and sworn in 30 March 2007.

Appointed and sworn in 8 February 2007.

Appointed and sworn in 1 February 2007.

Appointed and sworn in 1 February 2007.

Elected and sworn in 1 January 2007 to replace James M. Honeycutt who retired 31 December 2006.
Appoointed Chief Judge effective 1 January 2007.

Elected and sworn in 1 January 2007 to replace Edgar B. Gregory who was elected to Superior Court.
Appointed and sworn in 14 February 2007.

Elected and sworn in 1 January 2007 to replace Jane V. Harper who retired 31 December 2006.
Appointed and sworn in 31 January 2007.

Appointed Chief Judge effective 1 January 2007.

Elected and sworn in 1 January 2007.

Appointed and sworn in 23 February 2007.

Appointed and sworn in 23 February 2007.

Appointed and sworn in 9 February 2007.

Appointed and sworn in 2 February 2007.

Appointed and sworn in 2 January 2007.

Appointed and sworn in 8 January 2007.

Appointed and sworn in 4 January 2007.

Appointed and sworn in 3 October 2006.

Appointed and sworn in 2 February 2007.

Appointed and sworn in 2 January 2007.

Appointed and sworn in 4 January 2007.

Appointed and sworn in 6 January 2007.

Appointed and sworn in 16 February 2007.
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LICENSED ATTORNEYS

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
7th day of April 2006 and said person has been issued a certificate of this Board:

Garland E. LOWe . . .. ... e Southport

Given over my hand and seal of the Board of Law Examiners on this the 26th day
of April 2006.

Fred P. Parker II1

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FrReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 7th day
of April 2006 and said person has been issued a certificate of this Board:

Lawrence Valery Berkovich . .................. Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 1st day
of May 2006.

Fred P. Parker II1

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
28th day of April 2006 and said persons have been issued a certificate of this Board:

Michael Wielechowski .................... Applied from the State of Pennsylvania
Richard L. Douglas ....................... Applied from the State of West Virginia

Given over my hand and seal of the Board of Law Examiners on this the 22nd day
of May, 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FrReD P. PArkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
28th day of April 2006 and said person has been issued a certificate of this Board:

Virlenys Palma .. ... ... e Elizabeth City



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 9th day
of June, 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FReED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
5th day of May 2006 and said person has been issued a certificate of this Board:

Jeffrey Clayton FOster ... ... ... .. e Asheville

Given over my hand and seal of the Board of Law Examiners on this the 9th day
of June 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 5th day of May 2006 and said persons have been issued a certificate of this Board:

William Curtis Caywood IV . ... ... Mooresville
Brian Goodwin . . ... ... Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 28th day
of June 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
6th day of June 2006 and said person has been issued a certificate of this Board:

Christopher Kennard Richardson ............. ... .. ... . . . i, Cary

Given over my hand and seal of the Board of Law Examiners on this the 30th day
of June 2006.

Fred P. Parker II1

Executive Director

Board of Law Examiners of the
State of North Carolina
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LICENSED ATTORNEYS

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
25th day of July 2006 and said person has been issued a certificate of this Board:

David Robinson . ...........c . Pittsburgh, Pennsylvania

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of April 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
28th day of July and said persons have been issued a certificate of this Board:

Mary Jane Borden .......................... Applied from the State of Tennessee
James F. Butler IIT . ....... ... ... ... ... ... ... Applied from the State of Georgia
EricD.Chason ............. ... ... ....... Applied from the District of Columbia
James Joseph Cleary, Jr. ..................... Applied from the State of New York
Debra Ann Gilmore .. ...................... Applied from the District of Columbia
Burton Edward Greenspon ................... Applied from the State of New York
John H. Holdridge . . ......... ... ... ... .. .... Applied from the State of New York
Nicholas P. Kapur ............ .. ... .. ... ..... Applied from the State of New York
Timothy J. Mayopoulos ...................... Applied from the State of New York
Barbie Tina McAleavey ...................... Applied from the State of New York
Ronald Molteni ........... ... .. ... ... .... Applied from the State of Missouri
Marianna Christina Montana .................. Applied from the State of New York
David Joseph Onorato . ........................ Applied from the State of Georgia
Lisa Lauren Perrillo ............. ... ... ..... Applied from the State of New York
Thomas M. Ortense ............ ..., Applied from the State of Illinois
Susan E. Rist-Sbraccia ................... Applied from the State of Massachusetts
Susan Beth Ross .......................... Applied from the District of Columbia
JamesD.Sonda ............ ... .. ... . .. Applied from the State of Illinois
Kimberly A. Tenerelli .. ...................... Applied from the State of Wisconsin
Richard Walton Wilson Jr. ...................... Applied from the State of Georgia
Douglas H. Young ............ .. ... .. ... ..... Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 27th day
of September, 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named persons
were admitted to the North Carolina Bar by comity by the Board of Law Examiners
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LICENSED ATTORNEYS

on the 11th day of August 2006 and said persons have been issued a certificate of
this Board:

Stephen Putnam Agan . .......................... Applied from the State of Texas
Justin Thomas Arnot . ....................... Applied from the State of Minnesota
Christopher Earl Carrington ................ Applied from the State of Connecticut
David K. Godschalk ....................... Applied from the District of Columbia
Kevin Goodrich Mahoney ................ Applied from the State of Massachusetts
Jose Manuel Martinez . . ...................... Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 27th day
of September 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 25th day of August 2006 and said persons have been issued a certificate of this
Board:

Scott Sterling Addison .......... ... .. ... . . .. Columbia, South Carolina
Jasmine Chloe Aherne .......... ... .. it Matthews
Sheria Agape AKINS . . ... ... Raleigh
Bryson Moore Aldridge . ......... ... i Durham
Britton Helms AlleN . . . . ...t Cary
Nicholas G. AIIMON . ... e e Charlotte
David Scott ANderson . .. ... ... ...t e Charlotte
David W. ARdrews .. ...t e Carrboro
Antonia M. Aquilante . .. ... .. Durham
Nadia Goineau Aram ............. ...ttt Raleigh
Anna Marie ATCENEAUX . ... ..ottt ettt e et Durham
Ann M. ATTREN . .. oo Winston-Salem
Asekesai L. Arnette .. ... Fayetteville
Julian Manuel Arronte . ....... ... .. Winston-Salem
Sheri Lynn Asbeil ....... ... .. .. .. .. Mechanicsville, Virginia
Nita Pravin Asher . .. ... ... Durham
Janene Allison Aul . .. ... .. . Lillington
Ryan Christopher Aul . ......... .. .. e Lillington
Evan Matthew Ausband ........... ... . .. . . . Chapel Hill
Bradley Stephen Austin ........... .. ... i Winston-Salem
Kimberly AUustin . ... ...t e Durham
Hannah Vaughan Averitt . .......... . ... . . . . i Greensboro
James I Averitt ...... ... . Greensboro
Michael G. AVETY . . .ottt e e e e Raleigh
Tyson T. Baber . . . ... Raleigh
Michael Wade Bailey . ........... .. .. . Montgomery, Alabama
Sarah Emma Bailey-Chance .............. ... ... .. Fayetteville
Sarah Carrington Walker Baker .............. .. .. ... ... .. .. .. .... Chapel Hill



LICENSED ATTORNEYS

Aleta R. Ballard .......... ... Winston-Salem
Angela Edwina Banks .. ........ ... . Clayton
Stephanie Y. Barbee . .. ... .. . e Durham
Scott Randall Barkhau . ........... . .. .. . Raleigh
Patrice Ariminta Barley . . ... . . Durham
Todd Rowell Barlow . . ....... .. e Raleigh
Crystal Elizabeth Barnes . ............. ... .. . i, Washington, DC
Laura Hesman Barnes ............ ... .. .. Holly Springs
Laura M. Barrese . ... ... ... Charlotte
John Christopher Bauer ............. ... ... ... ... ..., Fairfax, Virginia
Amanda Gail Baxter-Lewis . ... ... Denver
Ryan Lee Beaver . ..... ... ... Charlotte
Jackie Wilbur Bedard . ......... ... ... ... ... . Spotsylvania, Virginia
Suzanne R. Begnoche . ....... .. ... .. . . Morrisville
Amanda Peterson Bell . ....... ... ... . ... . . Fuquay-Varina
Michael Patrick Bender . ......... .. .. . . Raleigh
Andrew Allen Bennington . .......... ... ... Hillsborough
Katherine Burke Bennington ... ...... ... ... .. . . . . Raleigh
Mark P. Bentley . .. ... Winston-Salem
Matthew L. Benton . ....... ... Ronda
Michael Weston Bertics .. ... .. Durham
Naadia Amjad Bhatti . ....... ... . . . Burlington
Larissa M. BixIer . ... ... o Concord
JessicaBlackburn . ....... ... . . Winston-Salem
Ryan Hamilton Blackledge ........... .. . . . i Durham
Jeana Elizabeth Blackman . ........ .. ... .. ... . . . . . . Benson
Timothy J. Blanch .. ... ... .. Durham
Jennifer Susan Blue . .......... ... . Raleigh
Brian K. BoKOr . .. ..o Charlotte
Christopher R. S. Boothe . . ....... ... ... ... . .. Axton, Virginia
Christopher William Bosken ............. ... .. ... ..., Winston-Salem
Amy Lynn BosSio . ... . Winston-Salem
Andrew Boyd Bowman . ......... ... . Greensboro
Mayely Laura Boyce . ........ ... Durham
Jeremy Collins Bradford .......... ... .. ... .. . . . . Charlotte
Alice Pilgrim Bradney . .......... .. Durham
Frank Lewis Bradshaw .. ....... ... . . . . Clinton
Ruth I. Bradshaw . ... ... Apex
Bonnie Mangum Braudway ............ ... . . e Wilmington
Jason Robert Brege ... ..... ... . ... . . .. .. Charlottesville, Virginia
Lori L. Brewer . ... ... e Charlotte
Benn A. Brewington, III . ... ... . .. e Raleigh
Megan Suzanne Shafer Briggs . ........... ... .. .. . . i Winston-Salem
Julia Seuret Bright .. ... .. . Charlotte
James Drake Brinkley . ...... ... ... Raleigh
Rhonda D. Brooks . ...t Charlotte
Ivey Lee Brown, Jr. ... . Durham
Carol ANN BruXvOOTt . ... .v ettt e e e e Cary
Bradley Garrard Buchanan ............. ... .. ... .. 0., Goldsboro
Matthew William Buckmiller ......................... Philadelphia, Pennsylvania
Katherine Marie Bulfer . .. ... ... .. .. . . Raleigh



LICENSED ATTORNEYS

Michael Elmer Bulleri . ...... ... ... . . Durham
Steven M. Bundschuh . ........ ... . . Huntersville
Kelly Nichole Burgess . ........... e Durham
Kerry Burleigh . . ... . Chapel Hill
Benjamin Scott Burnside . ........ ... .. .. Chapel Hill
Truman Kirkland Butler .. .......... ... ... ... .. ... ...... Lithia Springs, Georgia
Michael Luther Carpenter .................u.iuitirininennennnnnn. Bessmer City
Wallace Reid Carpenter, III ........ ... ... ... .. .. Buies Creek
Douglas Watkins Carriker .......... ... ... ... . ... Winston-Salem
Sasha L. Carswell . ........ .. e Chapel Hill
Amanda Melton Carter . ............c.iiiinin it Durham
Darrell Wayne Carter . ..., Irmo, South Carolina
Matthew Warren Carter . ...............iuimretn .. Raleigh
Lauren Elizabeth Caudle . ........ ... ... ... .. .. Hickory
Franklin Chen . . .. ... e e Durham
Nathan Douglas Childs ........... ... ... . ... Winston-Salem
Erin Elizabeth Clarey ... ....... ... it Coats
Michael Cleaver .. .. ...ttt e Greensboro
Robert Brian Cloninger ............... ..ttt Henderson
Sarah Ann Coble .. ... ... . Charlotte
Andrew Charles Cochran .............. ... .. i, Winston-Salem
Chad Joseph Cochran .............. ... ..t Knoxville, Tennessee
Phoebe Norton Coddington . ............ .. ... it Arden
Nancy R. Coles . ... ..o e Hockessin, Delaware
Anne DiRienzo Coley . ........ it Denton
Ashley Sigman Collier . ............. e Greensboro
Emily Dianne Combs . ....... ...t Lewisville
Darcy Elizabeth Comstock . ........ ... .. i Havelock
Jessica Marie Copeland . ....... ... . i Charlotte
Amy Rachelle Corson-Webber ................ ...ttt Charlotte
Jorge Luis COWIEY . ...ttt Charlotte
Lindsay Renee COX .. ..v ittt et et Huntersville
Allyson Patrice COyNe . .........ouinin i Huntersville
Calvin Columbus Craig, ITL . . .. ... ... e Raleigh
Natalie Dare Crenshaw .. ........... it Harrisburg
John Frederick Criscitiello .......... . .. .. . . ... Buies Creek
John Thomas CrooK .. .........ii et e Raleigh
Latoya Yvette Crosbhy . ... ..o e Durham
Brandon James Crouse . .............c.iiiininiininin i Statesville
Jason D. Crowder ... ......... it e Charlotte
Ryan Glen Cason Crummie . .............o.iniiririiennnnnenennn. Chapel Hill
Rebecca Caryn CSONtOS . . ..ottt ettt Germanton
Erin Culbertson ............. .. ... Greenville, South Carolina
Katherine B. Cumbus ........ ... Charlotte
Marissa L. CUITY . ...t e e e e e e Morrisville
Nicholas Lee Cushing .......... ... i Charlotte
Elisa J. Cyre . ... e Austin, Texas
Andrew Fessenden Dana .......... ... ... .. . i Charlotte
Ann Marie Romano Daniel ........ ... .. ... . ... . . . Charlotte
Eddie L. Darton . ... ... . Whitsett
JoshuaD.Davey ....... ... Medford, Massachusetts



LICENSED ATTORNEYS

Emily Holmes Davis . ... ... e e Chapel Hill
Garry T. Davis, Jr. ... Durham
Daniel Edwin DeCicco . ...... ...t Charlotte
Amy Marie DeLorenze ............ ... .00, Boston, Massachusetts
Adrienne Marcia DeLorme ........ ... .. . ... Durham
Zachary Phillip Deason .. ... .. e Matthews
Tracy L. Derteen . ... ... Huntersville
David R. DiMatteo . . ... .. Huntersville
Tamara C. DiVenere ......... ... .. West Jefferson
Scott DIllin . .. ..o Apex
Blythe Erin Dillon . ... . e Charlotte
Justin Michael Dingee . ...... ... .. . e Raleigh
Evan Robert Doran . . ... ... . Angier
Matthew Daivd Duncan . . .......... ... e Cary
Jillian Hunter Eddins . . ... .. Zebulon
Elizabeth Daley Edwards . ... ... ... ... . . i Henderson
Matthew Bayne Efird .. ..... ... ... . .. . . Winston-Salem
Debra Ann Eidson . ....... ... . . e Chapel Hill
William Reeves Elam ... ... ... . Durham
Edward Eldred . ... ... ... . Carrboro
Catherine Elizabeth E1kes .. ..... ... ... . i Charlotte
Richard D. Emery, III . ... ... .. e Huntersville
Andrew H. Erteschik .......... . . .. . Chapel Hill
Chad W. ESSICK .. ..ot Raleigh
Holly Jay Evans . ... ... e Carrboro
Ashley Denise Everhart .. ....... .. .. Charlotte
Lily Sara Farel . ... ... e e Chapel Hill
Samuel Scott Farwell .. ........ ... Raleigh
Benjamin Michael Fehrman ............. ... .. ... ... . ... .... Winston-Salem
Matthew Lee Fesak . . ... ... i New Bern
Kristen Lynn Fetter ... ... ... .. Durham
Faith A. Fickling . ... ... ... e e Charlotte
Justin Heath Finley . . ... . .. i Buies Creek
Barbara J. Fitzgerald ......... ... ... . .. . . Winston-Salem
Jason David Flaherty .......... ... . e Raleigh
Matthew Everett Flatow . ......... .. ... . . Charlotte
Noe Levi FIores ... ... e Charlotte
Samuel Aaron Forehand ............. ... ... ... .. ... ..... Jacksonville, Florida
Lisa Byun Forman . ......... ... . . Charlotte
Elizabeth Bain Fowler ........ ... ... .. ... .. .. ... ..... Nashville, Tennessee
Christopher E. Fulmer . .......... .. .. . i Raleigh
AliciaDawn Gaddy . ..........cotirii e Rutherfordton
William David Gaither . ......... ... . e e Cary
Bradley James Gardner . . ........... ...t Greensboro
Chelsea Bell Garrett . .. ...t Winston-Salem
Michael Thomas Garrett . ... ...... ...ttt Cary
Amy Ooten GarriSUues ... .... ...ttt Durham
Scott David Gartland ................ . ... Holly Springs
Sarah Avery Mcllhenny Gaskins ................c.uuiriiiirenennnnannn. Concord
Jennifer Gauger . ........ ... Jamestown
Cassandra Irene Gavin . ............ ittt Chapel Hill



LICENSED ATTORNEYS

Ryan Edward Gaylord . ....... ... ... i Charlotte
Kelly Ann Gidcumb . ... ..o Cary
Elizabeth Watson Gilbert .............. .. .. Raleigh
Joseph Lee Gilliam . . .. ... ... o Zebulon
Arneatha Alveria Gillis . ...... ... .. . i Durham
Adrienne Gilman . .......... .. Charlotte
Geoffrey Randall Gisler . ......... ... ... i Carrboro
Kenneth John Glessner . ............ . i Charlotte
Michele Marie GleSsSner . ... .. ... ...ttt i Charlotte
Susan L. Goetcheus . ......... .. Raleigh
Benjamin Gray Goff .. ... ... . King
Ashley N. GOINS .. ..ot e e Wilmington
Kelly D. Gongloff .. ...... ... .. . Winston-Salem
Rakesh Gopalan ............... .. .. it Vienna, Virginia
Dana Marie Graves .. ... ...ttt et e Chapel Hill
Jennifer M. GTay . ... ..ottt e et e Raleigh
Jonathan Allen Greene . ......... ...ttt Chapel Hill
Justin B. Greene .. ......... .. Bryson City
Amy N. Greenfield .. ......... . i Charlotte
Steven K. Griffith . .. ... .. . Morrisville
Alicia AnNn Gruenebaum . . ....... .ttt e Raleigh
Nardine Mary GUIrguisS .. ... ... ..ottt et Cary
Saad GUL . .. ..o Raleigh
Patricia Lyons GWINN .. ... .. Raleigh
Worth Timothy Haithcock, IT . ...... ... ... ... . . i Goldsboro
Kristine Zoe Gamble Hanes . ......... ... .. .. . . .. iy Winston Salem
Carrie Arthur Hanger . .......... .. ... Greensboro
Casey Nicole Harding . . ........... i Pfafftown
Jonathan Player Harrill .......... .. .. . . . . . . i Beaufort
David Grant Harris, IT. ... ... ... e Chapel Hill
Scott Crissman Harris ............. . Raleigh
Anakah Dawn Harrison . .............. ... ... ... ... San Diego, California
Dan McCord Hartzog, Jr. .. ... .. e Raleigh
Aisha Hasan .. ... ... Cary
Candace A. Hayden . ............ .t Greensboro
Johnny R. Hayes .. ...t e e e Charlotte
Andrew Taube Heath .. ..... ... ... . . . . . . Wilmington
William Tate Helms .......... .. .. . . .. Wrightsville Beach
Timothy Clayton Henley . .. ........ ... i Cherryville
Jessica Gadrinab Henry .. ....... ... ... . Raleigh
Michael Thomas Henry . .. ... e Raleigh
William Robinson Heroy . ........ ... . i, Summerfield
Jennifer L. Hillman . ......... . . Knightdale
James Pete Hoffman, Jr. ...... ... ... . . . . Salisbury
Michael Andrew Hoffman ............. ... ... .. ... .... Mandeville, Louisiana
Jonathan Philip Holbrook ......... ... ... .. . .. . Raleigh
Andrew H. Holton . . ... .. Raleigh
Daniel P. Homiller . ... ... ... . e Cary
Gregory S. HOTNeT . ... ..o e Cary
Scott Richard Hovey . .. ... ... Raleigh
Tamara Lynn Huckert . ....... ... .. . e Waxhaw



LICENSED ATTORNEYS

LaTonya Denise HUCKS .. ... ... . i e Durham
Catherine Christopher Huie .......... ... ... .. ... .. .. Charlotte
Courtney Smith Hull . ........ ... . ... .. . i, Elizabeth City
Hilton Terry Hutchens, Jr. .. ... ... . Dunn
Andrew Dale Irby .. ... .. Winston-Salem
D.Jason Isley .. ... Raleigh
Jay C.Jackson . ....... ... Alexandria, Virginia
Jonathan EricJames . .. ... . . Raleigh
Elizabeth Brooke Jenkins ........... ... ... .. . . . Laurinburg
Michael Elliot Jensen . ......... ... .. i Charlotte
Douglas Patrick Jeremiah .. ........ ... ... .. . . . Hillsborough
Melody Elizabeth Jewell . ... ... .. . . . i Charlotte
Jang Hwan "John” Jo .. ... .. Durham
Erin Elizabeth Jochum ........ .. ... . . . . . . . . Durham
Jessica Ashley Johnson ........... .. . . . Ronda
Kathrine Lynne Johnson .. ... ... ... . . i Kernersville
Luciona Johnson ......... .. ... . Charlotte
Rhett Hunter Johnson . ...... ... .. . . High Point
Richard David Johnson, I . ....... . . . . . . i Elkin
Jesse Creed JONes ... ...ttt Huntersville
Monique Rachelle Judkins . .......... .. . . . i Reidsville
Helen L. Jugovic . ... .. Winston-Salem
Lisa Alumbaugh Kamarchik .......... ... ... .. . .. . . . . . . . . . Durham
Lea Marie Keller . ... ... ... . Kernersville
William Joseph Kennedy, III . ....... ... ... . . .. Clemmons
Christian Parks Kennerly .. ........................... Greenville, South Carolina
April Epley Kight . ... ... Greensboro
Catherine E. Kimberley . . ....... ... e Cary
DenaJanae King . ......... .. Morrisville
Israel David King .. ....... ... i e et Sanford
RebeccaL. Kinlein .. ... ... ... . Winston-Salem
Townsend Bourgeois Kinsler ......... ... ... . . . . . i Durham
Jennifer Lynn Kirby .. ... .. ... . e Fayetteville
Crystal M. O. Klein .......... ... i Blairsville, Georgia
Jennifer Rose Kletter . ..... ... ... Raleigh
Julie Diane KLpp ... ..o e Asheville
Meghan Naomi Knight . ........ . ... . . Durham
Cassandra S. KOONtz . . .. ... ..o Lexington
Jason A. Koslofsky . ...... ... Hillsborough
Jeffrey Scott KoweeKk . ... ... .. Durham
Enyonam A. Kpeglo . ... . Greensboro
Kathryn Elizabeth Kransdorf ......... ... .. ... .. . . . . . . . . . Durham
Angela Kreinbrink . .. ... . Findlay, Ohio
Kirk Anthony Kruger . ...... ... ... . Raleigh
Gregory William Kuehnle ...... ... .. .. .. . . . . Charlotte
Walter Eakin Kuhn ........ ... . ... . . . Signal Mtn., Tennessee
Amanda Smith Lacoff ...... ... .. .. . Durham
Andrew Stephen Lade ............ .. ... i Fairborn, Ohio
Zachary Forrest Lamb . . .. ... .. .. . e Conover
Tan MiKel Larrea . . ... ..ot e e e e e e Cary
Tobin Webb Lathan .. ... .. ... New Bern



LICENSED ATTORNEYS

William Lee Lattimore ....... ... .. .. .. . . i Lattimore
Mark David Lavender . ......... ... e Cary
Sophorn Lay ... ... Charlotte
Marcus Anthony LeBeouf .............. ... ... ... .. ....... Richmond, California
Robert A. Leandro . . ... ..ot Raleigh
Susan Tobey Lecker . ... ... ... . Charlotte
Matthew E. Lee ... ... e e Bayboro
Matthew Nis Leerberg ... ... e Apex
Tessa T. Leftwich . ... .. . Greensboro
Urenna Nnenna Lekwauwa . ........ ... ... .. .. . i, Winston-Salem
Antonio Eugene Lewis . ....... .. .. .. . . i Winston-Salem
Matthew David Lincoln . ........ ... ... ... ... ... ..... Columbia, South Carolina
Erik August Lindahl ... ... ... Raleigh
Jennifer Anne Linden . ........ ... Charlotte
Hannah Faith Little . ... .. ... . i Charlotte
John Charles Livingston .. ........... .. i Raleigh
Timothy Patrick Logan ............ .. .. .. ... . . . i Charlotte
Lori Lynn LOrenzo .. ... ... . Cameron
Cody R. Loughridge . ........ ... e Apex
Josalyn Anderson Rae Lowrance .............. . ...ttt Charlotte
Jennifer A. Luebke . ... ... . Raleigh
Jack A. Lyda . .. ..o Burlington
Marsha Janelle Lyons .. ........ ... Charlotte
Chauncey Andomo Malone . ......... ..., Durham
Sarah E. Mancinelli ............ ... .. . . . . Hampstead
Laura C. Manfreda ... ... .. i Charlotte
Amanda Leigh Maris ... ....... . Durham
Amanda Ashley Martin ........... . . Boonville
Heather R. Martin .......... ... .. ... . . . i, New Albany, Ohio
Jonathan Richard Marx ............ .. ... . . ... . . i Winston-Salem
Rosa Mejia Matusik . ... .. . e Apex
Nancy Ann Mayer . .. ..ottt e e e Durham
Scott Carr Mayhew . ... ... e Raleigh
James Daniel McALister. .. ... ... i Greensboro
Christina McAIPIN . ... ... e Cary
Andrea Beth McGlinn ....... ... .. . Charlotte
E. Kiernan McGoOrty . ......... ..., Stone Mountain, Georgia
Matthew Ryan McKaig . ...... ... .. . . . Raleigh
Joseph Garriss McKellar . ....... ... . .. i Greenville
Cortney Marie McKinney . .......... .. Eden
Heather Mobley McKinney ........... ... . i, Winston-Salem
Claire Scott McMullan ............ .. .. ... .. ... .. .. Richmond, Virginia
Richard A. McNeil ... ... Chapel Hill
Ryan Vannoy McNeill ... ... . . . e Lexington
Morgan Ross Mehler . ... ... ... .. . Durham
Jess Daniel Mekeel ... ... ... . Morrisville
Brenda Menard . ........ ... Apex
Emma Claire Merritt . ... ... ... . e Mt. Airy
Brian M. Meyer . . .. ..o e Coats
Allegra Milholland . . . .. ... . . Raleigh
John Locke Milholland, IV . .. ... ... . . i Statesville



LICENSED ATTORNEYS

Grant Coleman Miller ........... ... .. .. Summerfield
Nathan Arthur Miller ... ... .. ... . i Boone
Kerry Anne B. MIner . ........... .t Sanford
Courtney H. Mischen .. ......... .. e Raleigh
Emily Elizabeth Mistr . .. ... ... e Chapel Hill
Jonathan Tate Mlinarcik ........... .. ... .. ... . . . .. . . New Bern
James Harris MoONroe ... ...... ... . e Chapel Hill
Maggie Delicia Moore . ....... ... . Greensboro
Ruby Dhaliwal MoOTe . ... ... .. Asheville
William Edward Morgan .............. .ttt Winston-Salem
Henry Samuel Morphis . ........... e Hickory
Jonathan Lee MOrton . .......... .. Durham
Michele-Ellen Morton .. .......... ... i Durham
John Michael Moye .......... .. Atlanta, Georgia
Michael A. MUller. ... ... e e Charlotte
Daniel V. Mumford . ... ... ... Charlotte
Nicole Ashley Murphey .. ... ... . e Cary
Daniel John Murphy ....... ... . Vienna, Virginia
Dorothy Higdon Murphy ......... .. ... i Chapel Hill
Elizabeth West Murphy ... ... ... e Dunn
Jeffrey Hunter Murphy . ........ .. .. i Waynesville
Matthew Royce Myers . ...........u e Matthews
Michael Armstrong MYers . .. .. ...ttt Wilmington
Silpa Myneni . . ... e Fayetteville
Darryl Tyler NaboOrs . . . ..ot e Burlington
Kunal Nandy . .. ... e Durham
Marc Joseph Nehmad ......................... Egg Harbor Township, New Jersey
Ann Patton Nelson . ... ... Asheville
April Michelle Nelson . ......... . e Durham
Christopher NiXOn . . ... ...t e e e e e Charlotte
Arathi Prabhu Nobles ........... ... ... .. ... ......... Columbia, South Carolina
Donald Joseph O'Brien, ITI . ... ... ... .. ... . . i Charlotte
Reginald DeForest O'Rourke, IT ...... ... ... ... .. Durham
Jessica Brook Odom . ......... Chapel Hill
Elizabeth S. Ogburn . . .......... e Mooresville
Kelli ANN OVIES . . oottt e e e e Raleigh
Ashley Lee OWEN . .. .it it e e e e New Bern
Bruce Edward Owens, Jr. ....... ... ... .. ... ... .. New York, New York
William David OWENS . . ... ..ot e e e Raleigh
Athanassios Petros Panagopoulos . ......... ... ... ... ... . . .. Charlotte
Angela G. Parrott . . ... ... Charlotte
William Thomas Parrott, IV ....... ... .. .. . . . Winston-Salem
Helen Louise Parsonage .............. . ... . i, Winston-Salem
Saurabh A. Patel .......... ... .. .. . Spokane, Washington
Robert Matthew Pearson ............ . ... . . . . i Charlotte
Emily Bobo Peebles ... ... .. Fayetteville
Kimberly D. Pellini . .. ... Moyock
Robert Sterling Perkinson ........... ... ... i Raleigh
M. Shane Perry . ... ..ot e Charlotte
Andrew J. Petesch . ... ... Greensboro
Robert James Pevler ... ... ... . e Fayetteville



LICENSED ATTORNEYS

Jason Charles Pfister .. ......... ... i Raleigh
Brian Dean Phillips . ....... ... e Carrboro
Matthew T. Phillips . . .. ..o o e Lewisville
Sarah Archer Leigh Phillips .. ....... ... ... . i Chapel Hill
Tia Shawnette Phillips . . ... ... e Charlotte
Anthony John Pijerov .. ......... . Charlotte
Suzannah McKenzie Plemmons ............ .. ... ... ... Asheville
Lauren Elizabeth Pogue . ... ... ... . . Chapel Hill
Shannon Colleen Poore . ... ... Garner
Samuel B. Potter . .......... . Winston-Salem
Noel Dean Powell, Jr. .. ... e Durham
Lynn Ann Prather . ... ... ... . e Raleigh
Meredith Rebecca Pressley .. ... ... i i Asheville
George Braxton Price ........... . ... Wallace
Meghann Maria Proie . ......... . . . Chapel Hill
Mary Frances Prosser . ........... . e Coats
Douglas Stuart Punger, Jr. . ....... ... ... . . Winston-Salem
Matthew James Putnam . ......... ... .. . . Raleigh
Naarah Elise Putnam ........... . . . . . e Raleigh
Sarah Rackley ............ .. i Berkeley, California
Matthew McCotter Raines ....................... N. Myrtle Beach, South Carolina
JodiL.Ramsey . ....... ..ot Rock Hill, South Carolina
Raven Leigh Rassette ......... ... . . i Fuquay-Varina
John Tyler Ray . . ... ..o e Flat Rock
Jordan G. Ray . .. ...t Charlotte
Sarah Anne Miller Reamer ............. ... .. .. iiiitiiinrnennn.. Wilmington
Peter Andrew Reaves .. ... ... ... .. . Durham
David Marshall Redmond, Jr. ......... .. ... . . . . . . . . Chapel Hill
Tracy Regan ... ... .. Winston-Salem
Eric Michael Reilly .. ......... ... . . i Maple Shade, New Jersey
Todd Gregory Relue . . . ... ..o e e Durham
Satara Charlene Rembert ........ ... ... . i Charlotte
Michelle Marie Reyes . ....... ..ot Charlotte
Donald Turner Rice ... ... ... Gastonia
Rebecca M. Rich . ... ... Durham
Kelly Bross Richards . . ....... ... e Cornelius
Walter David Richardson . ......... ... .. ... . . . i Ellerbe
Jesse H. Rigsby, IV ... e Morrisville
Elizabeth Willoughby Riley .. ....... ... . .. i Charlotte
Steven Daniel Ritchie . ............ . . Stanley
Henry John Riva-Palacio ........... ... .. .. . . . . . . Raleigh
Scott Joseph RiZzo . . . ... oo Charlotte
Roland O. ROberts . ..........o it Gahanna, Ohio
Laura Marie Robinson .. ........ .. .. i Charlotte
Sasha RObINSON .. ... . Charlotte
Leila Williford Rogers . .. ... Highland, Michigan
Sara Marie RoOOt . ... ... . Fayetteville
Rachel Sara Rosenthal ........... ... .. ... . . .. . . i Greensboro
Katherine M. Royal . . ... ... ... .. e Winston-Salem
DL SCOtt RUSS .o oottt Coats
Grayson Garrett Russell . ........... . Raleigh



LICENSED ATTORNEYS

Stephen McDaniel Russell, Jr. .. ... ... . . . Chapel Hill
Aulica Lin Rutland . ...... ... . .. Winston-Salem
David Owens Rutledge ... ... ... ... . i i Troutman
Michelle Lea Salter .. ... .. ...t e Morrisville
Jennifer Hedgecock Sanders ............. .. ... Durham
Rebecca Ann Scherrer . ......... ... Raleigh
Trevor P. Schmidt . ... ... Carrboro
Andrea Dawn Schrag . ........... .. Raleigh
Janalyn R. W. Scott . ... i Lake Lure
Patricia Brooks Segars .. ...t Laurens, South Carolina
John David Semones . ............iutitiiitn i Portland, Oregon
Sarah M. Sharp ... ..o Durham
Brennan Edward Sheedy . ............. ... . . i Winston-Salem
Sudhir Narayana Shenoy . .............ouiiiiinnnnnnan.. Winston-Salem
Vanita Rani Shimpi .. ........ ... Raleigh
Andrea Bookman Short .............. . . Morrisville
Sharon Ruth Siler . ....... ... ... ... . . . . Arlington, Virginia
Joseph Jared SIMIMS .. ... ... i Durham
Laura Kay Sirianni .. ... ... Cary
Gregory Lee SKidmore . ........... ...t Memphis, Tennessee
Andrew Taylor SIaWter . ... ...ttt Hillsborough
Jonathan Thomas Small ....... ... .. ... .. .. . . .. . . ... Winston-Salem
Allison Walsh Smith . ... ... Durham
Danial Adam Smith . ... ... .. Huntersville
Ella-Marie Smith . ..... .. ... Charlotte
Jeremy Barrett Smith .. ....... . ... . . .. . ... Goldsboro
Michael G. SOto ... ... .o Winston-Salem
Elizabeth Carroll Southern .......... .. .. .. ... .. .. .. .. . . . .. Greensboro
William Flynn Southern, IIT . .. ... ... . i Walnut Cove
Allen Todd Sprinkle . . ....... ... e Charlotte
Joel Gray Stadiem . .......... . Winston-Salem
Michael John Stading ............. .. .. .. Charlotte
Kevin J. Stanfield ......... .. . . . Sanford
Michael Benjamin Stanley . .......... ... . Raleigh
Jacob Robert Starnes . ........ ... Cary
Justin Scott Steinschriber .. ... .. .. . Charlotte
Kyle David Stewart . ........ ... ... Jackson, Louisiana
Laura S. Stewart . .. ... Haymarket, Virginia
Troy Ben Stoddard . . .......... .. e Charlotte
Amanda Spillman StoKkes ... ....... .. Apex
Rebecca J. Streamo .......... ... Raleigh
Christopher Scott Strickland ......... ... ... ... . . . . . . . .. Carrboro
Matthew Charles Suczynski .. ............. i Chapel Hill
Kristine L. Sullivan . . .. ... o Durham
Matthew Joseph Sullivan ........... ... . . . . i Durham
Jacob Everett Sutherland . ........ ... .. ... . . . Durham
Timothy D. SWanson . .. ..........u it et Buies Creek
Alan Jordan SYKReS . ... ...t e Charlottte
Lauren Davis Tally . ........ .. e Raleigh
William Lockett Tally . .. ... .. e Fayetteville
Joshua Gabriel Talton . ........ ... Raleigh



LICENSED ATTORNEYS

Colin Jordan Tarrant . . . ......... .ttt e Raleigh
Melanie Caroline Tarrant .............. ...t nannen.. Charlotte
Crystal T. Taylor . . .. ..o e Greensboro
Christopher Michael Theriault . ........... ... ... ... .......... Carolina Beach
Lovely Annica Thomas . ............. i Fayetteville
Cressier Adele ThOMPSON . .. ..ottt et Durham
Erin Thompson . . . ... e Leland
John Hastings Thompson . ............. .. Fayetteville
Nicole Marie ThOmMpPSON . .. ...ttt et e Charlotte
Sean Michael Thompson . ............ ..., Springfield, Virginia
Peter James Timbers ... ......... ... Laramie, Wyoming
Kristen Lindsay Todd ........... ... i Raleigh
Mary K. Tomback . .. ... Charlotte
Jason Edward Toups .............0iuii it Macon, Georgia
Ronnie Lamar Trimyer, Jr. .. ... ... . Apex
Yin-Tzu (Carolyn) Tseng ......... ... Durham
Dionne Ruth Tunstall .. ....... ... ... . . . . . .. Winston-Salem
Christy Reed Turner . ............ ...ttt Fayetteville
Patricia Ann Tutone . .. ... ... Charlotte
Nancy Kathryn Underwood .......... ... . .. i, Fayetteville
Blake Christian Upton . . ........ ..t e e Garner
William Miles Van O’Linda, Jr. ........... ... .. . .. Charlotte
John A. VanHoOOK . . ... ... Lincolnton
John Daniel Veazey . . ... ... e Chapel Hill
John Carl VermitsKy . . ... ..ot e Archdale
Melinda Lee Vervais . ... ...t Chapel Hill
Long Dai Vo ... Durham
Joseph L. VUKIN ... ..o Charlotte
John Bowen Walker .......... ... . ... it Fuquay-Varina
Stephen Brian Walker . .............. ... .. i Greensboro
Adam Paul Wallace ..... ... ... . . Durham
Jason Thomas Waller .. ......... .. . . i Chapel Hill
Wesley Brian Waller ... ... .. .. Raleigh
Reyna Simone Walters . ......... ... .. ... Greensboro
Danielle M. Walther . .. ... ... Charlotte
Damian John Ward . ......... ... ... . Buies Creek
Danielle Marie Ward . ......... ... i Holly Springs
Sara Batten Warf . . ... ... . Apex
Danielle E. Wasserman . . . ......... it Chapel Hill
Kehinde Abena Watford ......... ... . . .. . . . Durham
Bradley D. Watson . .. ... Charlotte
Ryan Michael Watson ............ ... i Charlotte
Myra Kathryn Price Weare . ....... ... .. . i Raleigh
Monica Eileen Webb .. ... ... . Durham
David Charles WeiSs . ...t e Carrboro
Aaron Bader Wellman . ......... ... . Pittsboro
Jennifer Elizabeth Wells .. ...... ... .. .. . . Raleigh
Brian Richard Weyhrich . ....... .. .. . . . . . . . Carrboro
W. Bryan White . . . ... .. e Taylorsville
William Durham White .. ... ... . Chapel Hill
Joshua D. Whitlock . ....... . . Huntersville



LICENSED ATTORNEYS

William J. Wickward, Jr. .. ... .. Durham
Jeffrey Bruce Widdison . ............. .. i Durham
Gordon Jules Wikle . ... ... . . . Durham
Andrea Lee Davis Williams . ............. . . i Forest City
Heather J. Williams . ......... ... i Winston-Salem
LaDonna M. Williams . ......... . .. .. i Winston-Salem
Syrena Nicolle Williams .. ......... .. i Durham
Lindsay Elizabeth Willis . .. ... ... e Gastonia
Jennifer York Wilson . ...... ... . e Greensboro
Marcus Minter Wilson, Jr. . ... ... . Chapel Hill
Megan Jane Wilson ............. ... Knoxville, Tennessee
Cami Marie Winarchick ............ ... ... . .. .. . ... Winston-Salem
William Chad Winebarger . ........... ... .. Charlotte
Nickole C. Winnett . .. ...t e e e Durham
Anna Tycin Wood .. ... Chapel Hill
Seth Matthew Woodall . ....... ... . . . i Eden
Christopher Jason Woodyard . ......... ... . .. Matthews
Chad Erik Wunsch . ........ .. e e Chapel Hill
Chandra E. Wymer . ... ... .. e Greensboro
Patrick Steven Yates . ......... ... Waynesville
Patrick James Yingling ... ....... ... Charlotte
David Inchol YoOn .. ... ... Durham
Stephen Michael YOOSt ... ... .. i Charlotte
Aaron D. YOUNE .. ..o Durham
Allison J. YOUNG . . ..ot Chapel Hill
Robert Nelson Young . . ......... .. Greensboro
Sarah Grace Zambomn ... ......... ... e Asheville
Peter D. Zellmer ... ... . e Winston-Salem
Jeffrey Dean Zentner . .......... ... i Nashville, Tennessee
Amanda S. Zimmer . ... ... Winston-Salem
Emily D. Zimmer ............ .. . . i Cambridge, Massachusetts
Kimberly Easter Zirkle . ......... . ... . . Salisbury

Given over my hand and seal of the Board of Law Examiners on this the 25th day
of September 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 25th day of August 2006 and said persons have been issued a certificate of this
Board:

John Edward Blair Jr. . ... ... . Charlotte
Charles Douglas Brown II ........... ... .. .. ... ... .. . .. ..., Winston-Salem
Alexa Z. Chew . ... e Somerville, Massachusetts
Tracey R. DOWNS . . ..o Raleigh
Florence Mangundayao DuPalevich ..................... Havertown, Pennsylvania



LICENSED ATTORNEYS

Kristie L. EIlisOn . ... ... Phoenix, Arizona
Marisa B. Nye . ..o Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 27th day
of September 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 25th day of August 2006 and said persons have been issued a certificate of this
Board:

David M. Broome . . ......... .. i e Monroe
Mary Katherine Bradford .............. ... ... ... ... ..... Ooltewah, Tennessee
Chadwick H. Crockford ........... ... ... .. .. Winston-Salem
David Miller Sigmon . . ... Raleigh

Given over my hand and seal of the Board of Law Examiners on this the 9th day
of October 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 25th day of August, 2006, and said persons have been issued a certificate of this
Board:

Capresha Dawne Caldwell ............ ... ... .. .. ........ Derwood, Maryland
Cara FoX . ..o Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 29th day
of November, 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 1st day of September 2006 and said persons have been issued a certificate of this
Board:

lii



LICENSED ATTORNEYS

Benjamin James Aitken ... ... ... Durham
Thomas Daniel Barcellona ............... ... .. ... ... .... River Ridge, Louisiana
Nathan Angus Baskerville .. ... ... . Durham
Michelle Marie Botek ........... ... ... .. . . . .. Ellicott City, Maryland
Thomas Christopher Brady ... ........ ... ... ... .. . ... Charlotte
Jason Patrick Burton ......... .. ... Advance
Lora Christine Butler.......... ... .. . i Pleasant Garden
David Emmett Caddigan . .......... ... i Greenville
David S. Caplan . ... e Durham
Kevin Michael Ceglowski .. ...... ..o i Raleigh
Holly Holdiness Clanton .............................. Rock Hill, South Carolina
Jonathan Tristram Coffin .............................. Tega Cay, South Carolina
Melissa Lynn CroSSOIN . .. ..o v ittt ettt e Durham
Nicholas D’ALessandro .. ..........uutiti it Raleigh
Robert R.Davis . ... . Charlotte
John Andrew Demos . ... ... . Raleigh
Peter Morgan Garcia-Lamarca ................... .t iiitinnennenan.. Durham
Angelique N. Harris .. ... e Durham
Tracy J. Hayes ... ... e Carrboro
Carilyn Kelly Ibsen . . . .. ... o e e e Mars Hill
Trisha Leigh Dolores Jacobs .. ......... .. i Raleigh
Ericka Loretta Lewis ......... ... ... . i Raleigh
Armistead Mason Long . .. ....... ... .. . i San Antonio, Texas
Ryan Shawn Luft .. ....... .. .. e Greensboro
Marjorie J. Maginnis ... ... ...ttt Asheville
Ravi Manne . . ... ... . Cary
Emily Marroquin . .. ........ .t e Charlotte
Ashley Nicole McDuffie ... ... ... . i Durham
Elizabeth M.P. McKee .. ... ... . . e Sanford
Gary H. MAller . . ..o Bryson City
Marsha Leigh Mitchell-Hamilton .......... ... ... .. .. .. .. .. ... ... Goldsboro
Michael Peter Morris . .. ... Columbia, South Carolina
Meghan Elizabeth Nims .. ........ ... . . . i Asheboro
Tina Kathleen Pearson ........... ... .. . . .. Charlotte
Shannon T. Reid .. ... ..o Durham
Edward F. Rudiger, Jr. . . ... .. .. . Marrero, Louisiana
Joel Schechet . ... ... Asheville
Alba-Justina Secrist . . ... ... Charlotte
Sonal Yogendra Shah ....... ... ... . . . e Raleigh
Diane M. Standaert ... ...t Chapel Hill
Thomas Edgar Stroud, Jr. . ........ . Raleigh
Karl Stephen Tarrant . ........... ... ... ... . . . .. Richmond, Virginia
Jessica Frances Taylor ....... ... .. i Durham
Michael Shane Truett . ....... .. i Durham
Barton C. Walker . ... ... Charlotte
Anna Elisabeth Wheeler . ........ ... . . . . . i Lillington
David Matthew Wilkerson ... .......................... Columbia, South Carolina
April D. Williams ... ... Raleigh
Jillian Elise Williams . ... ... ... Durham
Scott Manning Yarbrough ............ .. ... . . . Charlotte



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 25th day
of September 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 1st day of September 2006 and said persons have been issued a certificate of this
Board:

Steven J. Allen .. ... ... Ridgeland, Mississippi
Larry Laron Archie ........... ... .. . . . .. Virginia Beach, Virginia
Joey G. Arnold ........ ... Johnson City, Tennessee
Monica Boccia ... Charlotte
Aynsley Brooke Bourne ........... ... ... ... . . New Orleans, Louisiana
John Vincent Cattie, J1. .. ... ... . e Charlotte
Junius Allen Crumpler ITL . . ... ..o Raleigh
Dennis Kyle Deak . ....... ... ... . i Glen Allen, Virginia
Daniel Joseph Ellowitch . ... ... . . Charlotte
Anita Gorecki-Robbins .......... ... ... . ... ... Fayetteville
Emily Marisa Henshaw . ......... .. .. . i Durham
E. Perry HicKs ... ..o Charlotte
Suzannah L. Hicks .. ... Charlotte
Daniel Matthias Kincheloe .. ........ ... .. ... ... ... . ... ... Richmond, Virginia
Robert Lewis, Jr. .. ... New Bern
Harold Quinton Lucie . . ....... .. ... . .. . . Jacksonville
Bryan P. Martin ......... . ... . . Columbia, South Carolina
Heather Leticia McMillan .. ........ ... i i Lumberton
Kevin J. O'Sullivan . . ... ... e Raleigh
John Elliott Rogers IT ......... ... ... ... .. ... ...... Spartanburg, South Carolina
Makisha N. SCOtt . .. ..ot e Concord
Joseph Walter Thompson IV ... ... .. . . . i Charlotte
Sarah Reid Ziomek . ..... ... ... .. .. .. Rutherfordton

Given over my hand and seal of the Board of Law Examiners on this the 25th day
of September 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FrReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 1st day of September 2006 and said persons have been issued a certificate of this
Board:

liv



LICENSED ATTORNEYS

Kelly Leigh Durden . . ... ... i e e Jacksonville
Harelda Mavis Gragg . ...ttt Durham
William Paul Hart .. ..... ... . Raleigh
Virginia CarolinaJordan ............. .. ... .. . . . . i Chapel Hill

Given over my hand and seal of the Board of Law Examiners on this the 27th day
of September 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the Ist day of September 2006 and said person has been issued a certificate of
this Board:

Michelle Bradford Houston ............ .. ... . . . . .. Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 19th day
of October 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the Ist day of September 2006 and said person has been issued a certificate of
this Board:

Steven Donald Mansbery . .......... ... Raleigh

Given over my hand and seal of the Board of Law Examiners on this the 25th day
of October, 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the Ist day of September 2006 and said person has been issued a certificate of
this Board:

Denise Michelle Douglas .......... ... ... .. i, Chantilly, Virginia



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 29th day
of November 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
1st day of September, 2006, and said person has been issued a certificate of this Board:

Louis Graham Spencer ...............c..ouiiiiininennan.. New Orleans, Louisiana

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of January, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 15th day of September 2006 and said persons have been issued a certificate of this
Board:

James Charles Bryan . ........... .. .. i Durham
W. Everett Lupton . .......... . Norfolk, Virginia

Given over my hand and seal of the Board of Law Examiners on this the 27th day
of September 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
15th day of September 2006 and said person has been issued a certificate of this Board:

Matt Breeding . .. ... Winston-Salem

Given over my hand and seal of the Board of Law Examiners on this the 9th day
of October 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina
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I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 22nd
day of September, 2006, and said person has been issued a certificate of this Board:

Atiya M. Mosley ... Applied from the State of Georgia

Given over my hand and seal of the Board of Law Examiners this the 9th day of
October, 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
22nd day of September 2006, and said person has been issued a certificate of this
Board:

Alesia M. VICK ... .o Raleigh

Given over my hand and seal of the Board of Law Examiners on this the 25th day
of October 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 22nd day of September 2006 and said persons have been issued a certificate of this
Board:

Sameka Felicia Battle ........... ... . . . . . Morrisville
Daniel J. Berry . ... Grundy, Virginia
Shaun Christian Blake . . ......... ... . . i Charlotte
Samuel Lindsay Carrington . ................ ittt Charlotte
Richard E. Cassady ... .......ouiii e e Franklin
Patrick Nicholas Dillon .. ........ .. . e Leland
Rachel Marie Eickerman . ................. ..ttt Huntersville
Nichole Baxter Feaster .. ... ... ... ... i Lawndale
Angela Marie Heath .. ... ... ... .. . Charlotte
Robert L. Lawson . ... e Roanoke, Virginia
Erik Robert LOowe . ....... ... Sandy, Utah
Mary Ellen Lyall-Morgan . ..............couiuinintinnennanenean.. Buies Creek
Daniel Adam Merlin ......... ... .. . Raleigh
Anne M. Moukperian . ......... .. Raleigh
Vijay Nathan . ... ... Cary
Shannon Haley O’Brien .. ....... ... i Charlotte



LICENSED ATTORNEYS

Brendan Christopher Reichs .......... ... ... ... . . . . . . i .. Charlotte
Charles R. RIney ... ... ... o e Raleigh
Courtney Edith Robinson .. ......... .. . . . Snow Hill
Kevin Alan Rust . ... ... ... Winston-Salem
Matthew Ryan Stewart ...............o it Charlotte
Elizabeth Kay Strickland ............. ... .. . . . . i, Greensboro
Michael William Thomas .. ............. .ttt Chapel Hill
Caroline Tomlinson-Pemberton ............ ... .. ... ... ... . ...... Summerfield
Nicholas James Voelker . ........ ... ... ... ... ... .. Wesley Chapel, Florida

Given over my hand and seal of the Board of Law Examiners on this the 5th day
of October, 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 29th day of September 2006, and said persons have been issued a certificate of this
Board:

Esteban Arriaga Echeverria .......... ... .. . . . Durham
Fang Qian . . ... ... . Raleigh
Idrissa Amara Smith . ......... ... .. . . . Durham
Lena Watts-Robinson .. ......... .. Gastonia
Lutrell Trumane Williams . ........ ... i Durham

Given over my hand and seal of the Board of Law Examiners on this the 5th day
of October, 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 6th day of October 2006, and said persons have been issued a certificate of this
Board:

Jeffrey Larkin Nieman . . ... ... Julian
Cybil Janine Range .. ....... ... . e Cornelius

Given over my hand and seal of the Board of Law Examiners on this the 19th day
of October 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina
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I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 13th day of October 2006, and said person has been issued a certificate of
this Board:

David Hughes Simpkins . ........ ... .. ... ... ... . ..... Tega Cay, South Carolina

Given over my hand and seal of the Board of Law Examiners on this the 19th day
of October 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was ad-
mitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 20th day of October 2006, and said person has been issued a certificate of
this Board:

John Ward O'Hale . ......... ..ottt e Raleigh

Given over my hand and seal of the Board of Law Examiners on this the 26th day
of October 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 20th
day of October, 2006, and said person has been issued a certificate of this Board:

Thomas Leigh Old ......... ... ... ... ... ... .. ... Applied from the State of Ohio

Given over my hand and seal of the Board of Law Examiners this the 8th day of
November, 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PArRkER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 20th day of October 2006, and said person has been issued a certificate of
this Board:

Keith William Diener . ........ ... ... . . i Alexandria, Virginia



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 8th day
of November 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
27th day of October 2006 and said persons have been issued a certificate of this Board:

Joseph Leonard Arbour ...................... Applied from the State of New York
Daniel Burt Arrington . ........................ Applied from the State of Georgia
Lesley S. Craig ........ .. ... .. Applied from the State of Colorado
Denise L. Hagemeier .................... Applied from the State of Massachusetts
Theressa Maria Holland .. ...................... Applied from the State of Indiana
Robert Jerome Johnson, Jr. ....................... Applied from the State of Ohio
Jonathan P. Miller ........................ Applied from the State of Pennsylvania
Stephen G. Scholle ......................... Applied from the State of Minnesota
Kristen Teuchert Shaheen .................... Applied from the State of New York
NarcisaWoods ............ ... ... Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 8th day
of November 2006.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
17th day of November 2006 and said persons have been issued a certificate of this
Board:

Mark Andrew Allebach ...................... Applied from the State of New York
Shampa Banerji Bernstein ..................... Applied from the State of Georgia
Patrick James Brooks ............ ... ... ... . ..., Applied from the State of Ohio
Melinda Alys Boyd Dressler ...................... Applied from the State of Texas
Richard E. Fehringer ........................ Applied from the State of New York
Rakesh J. Govindji ........................... Applied from the State of Vermont
John H. Johnston ........................ Applied from the State of West Virginia
Thomas Kevin Lindgren ...................... Applied from the State of New York
MarinaTully .......... ... .. ... Applied from the State of Illinois
Sean C. Williams ......................... Applied from the State of Pennsylvania

Given over my hand and seal of the Board of Law Examiners on this the 19th day
of December, 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina
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I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
24th day of November 2006 and said person has been issued a certificate of this Board:

Jason Robert Whitler . .......... .. . . i Winston-Salem

Given over my hand and seal of the Board of Law Examiners on this the 19th day
of December 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 1st day of December, 2006, and said persons have been issued a certificate of this
Board:

Hannah Alexandra Clare Auckland ................ ... .......... Tempe, Arizona
Dana Paul Boyette . .......... Raleigh, NC
Stephanie Ann Brennan . ........... ... . .. Chicago, Illinois
Verlyn Chesson-Porte . ............. . ... i, Fuquay-Varina
Kevin Barry Dowling .. ... ... . Greensboro
Jonathan Samuel Feldman ................................ Miami Beach, Florida
Susanne K. Frens . ... e e Summerfield
Samuel GO .. ... Raleigh
E. B. Davis Inabnit, Jr. ........ ... ... .. ... ... ... ... Conway, South Carolina
David Joseph Lanzotti .. ........ .. .. . Carrboro
Brett Karl Eskildsen Lund .. ....... .. . .. . RTP
Ryan Z. Maltese . .. ... ...t e Whitsett
Leslie Erin Sait .. ... ... Winston-Salem
Adam Jay Smith . ......... . . Tucson, Arizona
Matthew David Tomback .......... .. .. .. . . .. Charlotte
David Glenn Waters, Jr. .. ... . e Whiteville

Given over my hand and seal of the Board of Law Examiners on this the 19th day
of December, 2006.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
1st day of December 2006 and said person has been issued a certificate of this Board:

JIm Melo ..o Raleigh



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 8th day
of January 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
1st day of December, 2006, and said person has been issued a certificate of this Board:

Glenn E. Ketner IIT . ... ... . . i Jackson, Mississippi

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of January, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
22nd day of December 2006 and said persons have been issued a certificate of this
Board:

Andrew David Blinkoff ...................... Applied from the State of New York
Matthew C. Bouchard ................... Applied from the State of Massachusetts
Nancy S. Brewer ......................... Applied from the State of West Virginia
Theresa Marie Cameron ........................ Applied from the State of Illinois
Laura Mason Carey ............couiienenennennn.. Applied from the State of Ohio
Matthew S. Harding .. ............. ... .. ...... Applied from the State of Michigan
Desmond M. McCallum ................... Applied from the State of Pennsylvania
Alistair Elizabeth Newbern ................. Applied from the District of Columbia
Brian William Stull .......................... Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 8th day
of January 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 22nd
day of December 2006 and said person has been issued a certificate of this Board:

David Douglas Moore ....................... Applied from the State of Tennessee



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of January 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by comity by the Board of Law Examiners on
the 12th day of January, 2007 and said person has been issued a certificate of this
Board:

Michael Azzariti ............ .. ... ... ... ... Applied from the State of Georgia

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of January, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PArRkeRr III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named persons
were admitted to the North Carolina Bar by comity by the Board of Law Examiners
on the 26th day of January 2007 and said persons have been issued a certificate of
this Board:

Richard Milton Bange IIT .. ................... Applied from the State of New York
Jason Michael Wenker ......................... Applied from the State of Georgia

Given over my hand and seal of the Board of Law Examiners on this the 5th day
of March, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PArRkER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named persons
were admitted to the North Carolina Bar by comity by the Board of Law Examiners
on the 2nd day of February 2007 and said persons have been issued a certificate of
this Board:

Jamie Ackerman .............. .. ... . . Applied from the State of Illinois
Charles Ryan Cook ........................ Applied from the State of Washington
Cynthia Dawn Davis ............................. Applied from the State of Ohio
Mary Patricia Oliver .............. ... .. ... ... ... Applied from the State of Ohio
KevinJohn Powers ............ ... ... ... ... Applied from the State of New York



LICENSED ATTORNEYS

Phillip Edward Stackhouse ............... Applied from the State of Massachusetts
Zachary Brian Ward . .......................... Applied from the State of Georgia

Given over my hand and seal of the Board of Law Examiners on this the 5th day
of March, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
2nd day of March 2007 and said persons have been issued a certificate of this Board:

Keith F. Atkinson .......... ... .. ... ... ... .... Applied from the State of Georgia
Warren Ballentine ............................. Applied from the State of Illinois
Bradley James Corsair ....................... Applied from the State of New York
Judith L. Curry ......... . i Applied from the State of Georgia
Adren L. Harris ....... ... ... ... ... ..... Applied from the District of Columbia
Scott G.Hornby ............. ... ... ... ...... Applied from the State of Michigan
Jeremy A. Kosin ......... ... ... ... ... ..., Applied from the State of New York
Michael James Mangapora .................... Applied from the State of Michigan
Jeffrey James Manning ... ............ ... .. ....... Applied from the State of Ohio
Carole Ann Mansur...................... Applied from the State of Massachusetts
Ronald Alexander Mazariegos . ................ Applied from the State of New York
LindaL. Moore ...............iuiuiiennan.. Applied from the State of Tennessee
Lawrence Clifton Morgan ............... Applied from the State of New Hampshire
Edward H. Nicholson, Jr. ...................... Applied from the State of Georgia
Jason Raymond Patomson ....................... Applied from the State of Texas
Randall J. Phillips .......................... Applied from the State of Tennessee
Clark Frank Schaffner ....................... Applied from the State of New York
Danae M. Schuster ........... .. ... ... ...... Applied from the State of New York
Stacey Lynn Riley Walters . .................... Applied from the State of Michigan
Heather Carty Ward ......................... Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 2nd day
of April, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
23rd day of March 2007 and said persons have been issued a certificate of this Board:

Frank E. Arado ............. ... .. ... ... ...... Applied from the State of Illinois
James Bradford Gainer . .......................... Applied from the State of Ohio
Justin Louis Lowenberger .................... Applied from the State of New York



LICENSED ATTORNEYS

Aletha M. Magyaros . .............uuiuuuenennnnnn Applied from the State of Ohio
Deborah Lemons Murphey ..................... Applied from the State of Georgia
Jennifer Brooke Schmidly ....................... Applied from the State of Texas
Steven G. Stancroff ............ .. ... ... .. .. .. Applied from the State of Michigan
Wesley Meredith Suttle ...................... Applied from the State of New York
Robert Edwin Thackston ........................ Applied from the State of Texas

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of April, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
23rd day of March 2007, and said person has been issued a certificate of this Board:

Douglas David Nydick ........ ... . Durham
Given over my hand and seal of the Board of Law Examiners on this the 4th day
of May, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 31st day of March 2007 and said persons have been issued a certificate of this
Board:

Suzana Stoffel Martins Albano . ............. ... ... Morrisville
Patrick Michael Jamison Allen .. ...... ... . .. Charlotte
Utaukwa Brown Allen .. ....... ... e Apex
Virginia Vaughan Allen . ........... .. . . i Durham
Susan V. ANderson . . ...t Blowing Rock
Owen Boyd Asplundh . . ... . Raleigh
Brian Breslin Axelroth ......... .. .. . Charlotte
Jennifer M. Ball . .. ... . e Raleigh
W. Brooks Barker . ...... ... ... . Stoneville
Jeannie Pino Barrow . .. ... ... Henderson
Joseph Robert Baznik .. ......... .. . . . . . Charlotte
Christopher L. Beacham .. ....... ... ... . . . . i Winterville
Allison Langford Bennett . .. .......... ... .. i Winston-Salem
Robert Oliver Branch . ....... ... .. .. .. . i Raleigh
David L. Bury, Jr. . ... Greensboro
Jason P. Caccamo ....... ... ... Centreville, Virginia
Oliver Carter, ITI . . ... .. e Raleigh
Michael Edwin Catania .............. ... ..ot .. Guilderland, New York



LICENSED ATTORNEYS

James Bradford Champion . ......... ... ... .. . Stanley
Lorri Maria Clark ........... ... . . ... Fort Lauderdale, Florida
Martha Elizabeth Coble-Beach .............. ... ... .. ..... Falls Church, Virginia
Susan Williams COope . ...ttt e Stem
Phillip Haskell Cowan . .......... ... e Raleigh
David Prince Creekman . ............. ...t Cary
Cheryl V. Cunningham . . . ... ... . High Point
Charles Jeffreys Cushman . ........... ... . i New Bern
Alicia Beth Davis ... ... ... Charlotte
Cary Baxter Davis . ... ... Charlotte
Erin Cassell Davis . ... ... e Durham
Shani Davis-Harrison . .......... .. Raleigh
Corinne Anne DeFallo . . ... ... Charlotte
Torrey Donell Dixon .. ...... ... e Durham
Kenneth G. Dodelin . ....... ... . . . e Chapel Hill
Kimberly Ann Doyle . ... ... Clayton
Catherine Rosalie Drago . ........... . . i Charlotte
Walter George Dusky . ........... ..., Fort Mill, South Carolina
Jessica Alayne Easton .. ... .. e Charlotte
Jeremy Michael Falcone ........... .. .. . . . . i, Durham
Henry Lee Falls, III ... ... ... . e e Charlotte
Ann Marie Ferrari ... ... e Chapel Hill
Joyce Wynne Fischer . . ... . . Kittrell
Hanna Moria Frost .. ... ... Raleigh
Angela W. Garcia-Lamarca .................iutitininn i Durham
Christopher Patrick Gelwicks ........... ... . ... . .. Charlotte
Lori Elizabeth Gilmore .. ... ... .. e Raleigh
Julie Helene Glanzer ............. ... .. .. ittt Morehead City
Timothy D. GOTe . ... ... .. e e Charlotte
William Heyward Gorrod . .......... ... ... Greenwich, Connecticut
Blair Patrick Graham . . .......... . . Durham
Brent Douglas Green ................. ... Richmond, Virginia
James Michael Chironex Green . ........... ...t Raleigh
LaCusia RaShae Green ... ... ... ... ..t Wake Forest
Scott WIlliam GIupp . .. ..ottt e e Chapel Hill
Caroline Andrea Guibert ............... .. ... . ... ..... San Francisco, California
Agatha Brooke GUY . ... ... Waynesville
Emanuel Creft Haggins, IIL . . .. ... . i Winterville
Stephen James Hawes, IV . ....... ... .. .. ... . . . Alexandria, Virginia
Amber Ivie Hayles . .. ... e Cary
Mary Allison Haywood . ........... .t Charlotte
Koury L. Hicks ...... ... i Albuquerque, New Mexico
Bess S. Hilliard ... ... Raleigh
Shannon Elizabeth Hoff ....... ... ... .. .. .. . . . i Charlotte
Richard Earl Hopkins, Jr. . ....... ... ... ... .. . i Clayton, Georgia
Andrew Thomas Houston . ....... ... ... i, Charlotte
Brien Rose Hub .. ... . . . . Wilmington
Catherine Virginia McCarth Hutasuhut ................................ Charlotte
Sumit Kumar Jain . ....... ... .. Raleigh
Chester C. JEeNg . . ..ot Raleigh
Ashley Elizabeth Johnson . . ........ ... .. . . i Cary



LICENSED ATTORNEYS

Jennifer Lynn Jones . ......... . Chapel Hill
Mark Andrew Jones . ............ i Arlington, Virginia
Leigh Anne Kasias . ..........o e High Point
Meredith Lyn Katz .. ... .. e Charlotte
Jeffrey S. Kaufman, Jr. .......... .. ... ... ... .. .. ... Altamonte Springs, Florida
Mellonee Anne Kennedy . . ...ttt Raleigh
Thomas Daniel Kerr . .......... . i Charlotte
Mitzi Yvonne Kincaid .......... .. . . Wilmington
John Patrick Kiser .......... .. .. .. ... .. .. . i Kings Mountain
Yelizaveta Klimova-TroxXler . .. ...... ... it Charlotte
Brian Robert Knight . ... ... . e Raleigh
Peter M. Knize .. ... .. . Wake Forest
Paul Kingsbury Lachance . ........... . . . . Raleigh
Michele L. Laski . . ... .o Charlotte
Coalter Gill Lathrop . ... e e Chapel Hill
Erik C.Lattig . ... ..ot Louisville, Kentucky
Siyoung (Steve) Lee . ... Chapel Hill
Lesley Parrish Lentz ... ... .. .. i i Greensboro
James C. Lesnett, Jr. .. ....... ... ... ... Charleston, West Virginia
Christy Canali Lilley . ... ........ .. e Charlotte
C. Geyer Longenecker, Jr. . ........ .. .. Raleigh
Paige Sullivan LOper . . ... ...t Concord
Harrison A. Lord ... ... Cary
Megan E. Lyman . ... ... .. e Raleigh
Brian James Mahoney .. ........ .. e Waxhaw
Nicole Marie Malinko . ............. .. ... . oo, Old Forge, Pennsylvania
Nydia L Mancini . .. ... e e e Sanford
Lisa D. Mares . . ..o ooi ettt e Raleigh
James William Marshall, TIT . ... ... .. .. . . . e Leland
Traci L. Massey . . ..o vi et e e Batesville, Mississippi
Lawrence Francis McAuliffe . ......... ... . ... . i Goldsboro
Nancy Rhea McIntyre ... ... ... e Raleigh
Travis Emil Menk . ... ..o Charlotte
Spencer Benjamin Merriweather, III . .......... .. .. ... .. ... ... ... ..... Durham
Melissa Kay Metz ......... . . i Raleigh
Maria Funk MIles . ... ..o Charlotte
Christopher D. Miller ......... .. .. .. . i Raleigh
William Kirk Moore . ......... ..., Richmond, California
Kevin John MOITIS . ... .. . . e Winston-Salem
Julia Ann Mullen .. ... e Durham
Catherine M. MUIPRY . . . ..ot e Mooresville
Shelley Gay MyoOtt . . . ..o ottt e e e e Holly Springs
Michael Randolph Neece . . ... ... e Asheville
Jason Nelson . . ... Mount Holly
Shayne Evers O'Reilly .. ......... e Durham
Michael A. OStrander . ... ... . ...ttt e Apex
Cynthia McArthur Palmer . ........... . .. ... i Mebane
Lyana Gia Palmer ... ... .. . . . Wilmington
Amanda Bethany Palmieri ............ ... ... ... ... ... ... ...... Winston-Salem
Katherine Lewis Parker . ...... ... . . . . Clayton
Susannah Lucinda Parker ........... .. .. ... . . . Warsaw
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Laura S. Parrett . .. .. ... Holly Springs
James Passe . ... ..o Raleigh
Purvesh Dhananjay Patel ............. . ... .. . .. . . . i, Cary
Gregory Lamarr Perry . ... ... .. Zebulon
April Howard Phillips . .. ... .. Autryville
James Thomas Pinyerd . ........... .. i Charlotte
Kurt T. Preston . ... ... . Raleigh
Teadra Geshon Pugh ....... ... ... ... .. . . . . Charlotte
LeeAnne Quattrucci . ....... ... ... Wilmington
Benjamin Michael Redding . ........... .. ... .. .. .. .. ... . ... Burlington
John Lucian Ritter . ... ... . e Seagrove
Jay J. RItZ . ..o Raleigh
Nick Roknich, ITIT .. .. ... e e e Waynesville
Peter Eldon Rosentrater ............ ... ... ... Ellisville, Missouri
Oliver Alan Ruiz . ...... ... . e Miami, Florida
Matthew Allen Russell . ........... .. ... .. West Lafayette, Indiana
Thomas Benjamin Schroeder ................ ... .. i iiiiiin... Winston-Salem
Tessa Shelton Sellers ... ... e e Hayesville
Sergei SeMIrog . . .. ..o Charlotte
Sulaifa Habeeb Siddiqui ..............c. i Raleigh
Robin Stephanie Sinton .............. .. . . . Clayton
Joy Hanckel SKINNETr . .. ... ... . e Charlotte
Wendy Denise Smallwood . ........... ... Durham
Carl Owen Smith, Jr. . ... ... Rocky Mount
Jason Scott Smith . ... ... .. Kernersville
Jeremy Joseph Smuckler ............. ... ... ... ... ... Las Cruces, New Mexico
Paul James Soderberg . . ... . Burlington
Elizabeth Jasmund Soja . ....................... Washington, District of Columbia
Richard Brian Sorrell ...... ... ... . . . Concord
Denapalee Star SPencCer ... ... ...ttt Cary
Nathan Johnston Stallings . .. ... ... i Asheville
Beth Anne Stanfield . .. ........ .. . . Charlotte
Tera Shannon Stanley .. ......... ... Cramerton
Matthew F. Stauff .. ... ... .. . . Raleigh
Donya Matheny Strong . ... ......... .. Clayton
Dustin R. T. Sullivan . ... ... Wilmington
Terry Allen Swaim, JI. ... ... Wendell
Charles Winfield Taylor, IIT ... ... ... ... .. . . .. Wilmington
Kala C. Taylor ... ... High Point
L. Martin Taylor .. ... e Gastonia
Katherine Ann Tenfelde ........ ... ... .. . . i Charlotte
Regina Greene Thomas . ......... ... ... i Durham
Terry Lee ThOmSON . .. ... o Waxhaw
Jessica Laine Tobias . . ........ . .. . Winston-Salem
Meredith Lee Tolar . ......... .. ...t Charlotte
Russell Vaughn Traw . . ... e Charlotte
Amanda Kay VanDeusen ... ........... i Durham
Elizabeth Corcoran Vish . ........ ... ... . . i Charlotte
Anna Elizabeth Walker .......... ... .. . Charlotte
Heather Bobbitt Warwick . ......... . . Raleigh
Andrew Gregory Wight . ....... ... ... ... ... .. ... ..... Brighton, Massachusetts
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Jeremy Christopher Williams .......... .. .. ... . . .. .. . . .. Wilmington
Jonathan Blanton Williams ............................ Columbia, South Carolina
Kimberly Jo Williams .. ... ... e Concord
Shari Robin Gelfont Williams . .......... ... ... . . .. Charlotte
Jonathan James Wilson . .......... ... .. . . . . i Huntersville

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of April, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
the 5th day of April 2007 and said persons have been issued a certificate of this Board:

Peter Griffith Allen ... ....... .. . Charlotte
Yvonne Armendariz .. ... ... Cary
Judith Marie Beall . ...... ... ... . . Charlotte
Raymond Michael Bennett .. ....... ... ... . . . . Raleigh
Justin Alexander Brittain ........ ... .. . Charlotte
Rebecca Ann Brown ............ . Charlotte
Jeffrey Matthew CONNOY . . ... ... i et Charlotte
Shawn Alan Copeland . ............. . . i Davidson
Jessica Bree CoxX . ...t e Burlington
Kathryn Batton Crews ... ...t Greensboro
Joseph Alan Davies . ... ...t Charlotte
Darren Orville Day . ... ... e e Greenville
Jennifer Lynn Epperson .......... .. Durham
Michael Andrew Ferrante .......... ... ... it New Bern
Patrick V. Fiel, Jr. . ..o Charlotte
Ethan John Fleischer .. ... ... ... .. . . . . Wake Forest
Heather Hovanec Ford . ...... ... . . .. . e Clayton
Steven B. Forsythe . ....... . ... Charlotte
Jamie Tomhave Gallimore . ........... ... .. . i Winston-Salem
Erica Parham Garner ... .......... .. it Clayton
Michele Ann Goldman . ............ ittt Raleigh
Alexander JOhn GOMEeS . ... ...ttt i Asheville
Charles Frederick Hall, IV .. ......... ... ... ... .. ... ... Winston-Salem
Joan Wash Hartley ............. ... ... ... ... Batesburg, South Carolina
Dorothy Slovak Hersey ................cciiiiiinino... Tega Cay, South Carolina
Michael C. Hetey . ...t Henderson, Nevada
Pearlynn Gilleece Houck ......... ... .. . . . i Charlotte
Michele Janette Garrett Jacobs . .......... ... .. .. . . i Knightdale
Tanya Rachelle Jones .......... ... . . i, Marietta, Georgia
Jeffrey Paul Kapp ... ..o Charlotte
Cheryl Bullard Kellogg . . ... i Stafford, Virginia
Hope Davison Koziara . ........ ... ... .. .. . . . .. Charlotte
Michael Enrico Kozlarek . ............................. Columbia, South Carolina
James W. LitSey ... ... Mooresville
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Molly Cerelda Litz . . ... ..ot e e e Apex
James Wendell May .. ...ttt e Charlotte
Katayoon Sadre May . ...........uiii e Charlotte
William Hugh McAngus, Jr. ......... ... .. .. ... ... ... Columbia, South Carolina
David Loar McKenzie . . ... ... Durham
Nicholas Donald Naum . ......... ... i Charlotte
Karen Mary NelsOn .. ....... ..t Charlotte
Richard Alexander Nelson ............ ...t Charlotte
Tammi Senga Niven .. ... ... ... Charlotte
Kelly Ann NOIman . . ... ...t e e e e Raleigh
Jenifer L. OWeNS ... ... Raleigh
Karen Philippin .. ... . Charlotte
Jon Robert Pierce . ....... ... . Winston-Salem
Timothy Daniel Record .. ........ ... .. ... ... ... .. .. ... Fort Mill, South Carolina
Robert Alexander Rutledge .. ........ ... . . i Walnut Cove
Florence Patricia Scarborough ....................... Charleston, South Carolina
Renee Alanna SeKel . .. ... ... Cary
Meghan Kathleen Sheffer . .......... ... .. . . .. . .. Huntersville
Yamel Haber Siesel .. .......... . i Hollywood, Florida
Kelly Smith Singer ............. i Buffalo, New York
Thomas David Singer . ........... .. .. .. .. . . i, Buffalo, New York
Kristen Rigsby Smith ........ .. .. .. . .. . . Black Mountain
Katherine Abigail Soles .. ......... .. Greensboro
Natalie Kae Sperry . ... ...t e e Mebane
Douglas B. Swan ............ .. Oaklyn, New Jersey
Michael Christopher Thelen ........... ... .. .. .. ... ... .. .. ... ... ... Raleigh
James Delano Tittle, Jr. . ... .. .. Hiawassee, Georgia
Aileen Wu Viorel ...... ... . . Winnabow
David Weintraub . . .. .. .. . Hendersonville
Angela Hardister Zimmern ... ........... ...ttt Charlotte
William Huntley Zimmern . ........... ... Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 23rd day
of April, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
20th day of April 2007 and said person has been issued a certificate of this Board:

John Clifford Donovan . ............... ... Carrboro

Given over my hand and seal of the Board of Law Examiners on this the 4th day
of May, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina
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I, FRep P. PARkeR III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named persons
were admitted to the North Carolina Bar by comity by the Board of Law Examiners
on the 20th day of April 2007, and said persons have been issued a certificate of
this Board:

Kathy A.Brown . ......................... Applied from the State of West Virginia
Culley Clyde Carson IV ........................ Applied from the State of Georgia
Michael Edward Duda .................... Applied from the State of Pennsylvania
Rupinder Singh Gill ...................... Applied from the State of Pennsylvania
Sara Justin Palmer ........................ Applied from the District of Columbia
Joseph Rainer Sollee ........................ Applied from the State of New York
David P. Suich ........... ... ... ... ... .. ... . ... Applied from the State of Ohio
William R. Terpening ............ .. ... ... ..... Applied from the State of Georgia

Given over my hand and seal of the Board of Law Examiners on this the 4th day
of May, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
23rd day of April 2007, and said person has been issued a certificate of this Board:

Gerald Anderson Stein IT . ........ .. .. . . . . Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 4th day
of May, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
11th day of May 2007, and said persons have been issued a certificate of this Board:

Tate Michael Bombard ....................... Applied from the State of Kentucky
Timothy J. Boyce ......................... Applied from the State of Connecticut
Ron D. Franklin .......... ... ... ... ... ... Applied from the State of New York
Bonnie Lynn Keith Green ...................... Applied from the State of Georgia
Carolyn Richardson Guest ....................... Applied from the State of Texas
Ted Nick Kazaglis ............ ... ..., Applied from the State of Ohio
Marcia Joy Myers .............uuiiiiuninennenan.. Applied from the State of Ohio
Gregory J. Naclerio ......................... Applied from the State of New York
Andrew Joseph Schwaba .................... Applied from the State of Wisconsin
Frederick Harrison Sherley ................. Applied from the District of Columbia
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Robert Thomas Sonnenberg ............... Applied from the State of Pennsylvania
Michel P. Vanesse . . ........ ... ... i, Applied from the State of Illinois

Given over my hand and seal of the Board of Law Examiners on this the 11th day
of June, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina
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CASES

ARGUED AND DETERMINED IN THE
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OF
NORTH CAROLINA

AT

RALEIGH

STATE OF NORTH CAROLINA v. ANGELA DEBORAH LEWIS

No. 5568PA04
(Filed 7 October 2005)

1. Constitutional Law— Confrontation Clause—unavailable
declarant—testimonial or nontestimonial statement

A trial court’s determination of whether an unavailable wit-
ness’s statements violate defendant’s rights under the
Confrontation Clause of the Sixth Amendment to the United
States Constitution includes: (1) an inquiry of whether the state-
ment is testimonial or nontestimonial; (2) if the statement is tes-
timonial, the trial court must then ask whether the declarant is
available or unavailable to testify during the trial;, and (3) if the
declarant is unavailable, the trial court must determine whether
the accused had a prior opportunity to cross-examine the declar-
ant about this statement since, if the accused had such an oppor-
tunity, the statement may be admissible if it is not otherwise
excludable hearsay, and if the accused did not have this oppor-
tunity the statement must be excluded.

2. Constitutional Law— Confrontation Clause—unavailable
declarant—testimonial and nontestimonial statements

The Court of Appeals erred in an assault with a deadly
weapon inflicting serious injury and felony breaking and entering
case by granting defendant a new trial based on the erroneous
conclusion that admission of the unavailable victim’s statements
to law enforcement violated defendant’s rights under the
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Confrontation Clause of the Sixth Amendment to the United
States Constitution regarding the victim’s responses to an offi-
cer’s questions following the assault and robbery in the victim’s
home and the victim’s subsequent identification of her attacker
from a police photographic lineup, because: (1) under Crawford
v. Washington, 541 U.S. 36 (2004), testimonial statements are in-
admissible at trial unless the victim was unavailable and defend-
ant had a prior opportunity to cross-examine the victim; (2) the
victim’s statements to the officer were nontestimonial statements
and the Confrontation Clause does not prohibit their admission
at trial since the officer’s questioning of the victim and other wit-
nesses was not structured police questioning when the focus of
the officer’s interview with the victim was to gather as much pre-
liminary information as possible about the alleged incident, to
determine if a crime had indeed been committed, to ascertain if
medical attention was required, and to identify a potential perpe-
trator, and a person in the victim’s position would not or should
not have reasonably expected her statements to be used at trial;
and (3) although the victim’s identification of defendant to a
detective was testimonial and should not have been admitted at
trial unless defendant had an opportunity to cross-examine the
victim based on the fact that it was made in response to struc-
tured police questioning and a reasonable person in the victim’s
position would expect her statements could be used at a subse-
quent trial, such error was harmless since there was competent
overwhelming evidence of defendant’s guilt.

Justice NEWBY concurring in part in a separate opinion.
On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 166 N.C. App. 596, 603 S.E.2d
559 (2004), reversing judgments entered 28 January 2003 by Judge

James C. Spencer, Jr. in Superior Court, Wake County and granting
defendant a new trial. Heard in the Supreme Court 18 April 2005.

Roy Cooper, Attorney General, by Robert C. Montgomery,
Assistant Attorney General, for the State-appellant.

Paul M. Green for defendant-appellee.

BRADY, Justice.

The dispositive issue before this Court is whether a victim’s
responses to an investigating police officer’s questions following an
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assault and robbery in the victim’s home and the victim’s subsequent
identification of her attacker from a police photograph lineup consti-
tute testimonial statements under Crawford v. Washington, 541 U.S.
36 (2004). A unanimous panel of the Court of Appeals concluded the
statements were testimonial and, therefore, inadmissible at trial
unless the victim was unavailable and defendant had a prior oppor-
tunity to cross-examine the victim. State v. Lewis, 166 N.C. App. 596,
603 S.E.2d 559 (2004). For the reasons stated below, we reverse and
remand the decision of the Court of Appeals.

BACKGROUND

On 7 January 2002, Angela Deborah Lewis (defendant) was
indicted for assault with a deadly weapon inflicting serious injury on
Nellie Joyner Carlson (Carlson) and felony breaking and entering
into Carlson’s residence at 1312 Glenwood Towers, a public housing
development for senior citizens located in Raleigh, North Carolina.
On 7 October 2002, a subsequent grand jury indicted defendant for
robbery of currency valued at approximately $3.00 from Carlson per-
petrated through use of a dangerous weapon at the time of the
assault. These three charges were consolidated for trial on 22 and 27
January 2003 in Wake County Superior Court.

Carlson, the only witness to the crimes, died prior to defendant’s
trial.! Because of Carlson’s unavailability to testify at trial, the State
called Officer Narley Cashwell and Detective Mark Utley of the
Raleigh Police Department to testify regarding statements Carlson
made during their investigation of the crimes. Defendant objected to
the officers’ testimony, but the trial court overruled defendant’s
objection as to each officer following voir dire. The trial court admit-
ted Carlson’s statements to Cashwell and Utley pursuant to N.C.G.S.
§ 8C-1, Rule 804(b)(5), which sets forth a hearsay exception for cer-
tain statements when the declarant is unavailable to testify at trial.

Officer Cashwell, a Line Corporal assigned to patrol downtown
Raleigh, testified he responded to a call at Carlson’s apartment at
approximately 5:43 p.m. on 22 November 2001. Officer Cashwell was
the initial officer on the scene. Upon his arrival, Officer Cashwell
observed Carlson “sitting in a chair. . . . kind of hunched over.” Two
of Carlson’s neighbors, Ida Griffin and John Woods, were in the apart-
ment and approached Officer Cashwell before he could speak with
Carlson. Officer Cashwell recorded a statement from Griffin, who

1. The parties entered into a stipulation that Ms. Carlson’s death was not the
result of the assault for purposes of this trial.
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stated Carlson’s telephone had been off the hook since at least 5:00
that afternoon. After unsuccessfully trying to call Carlson, Griffin
went upstairs to Carlson’s apartment where she found Carlson sitting
in a chair. Griffin described the room as “tore up.”

After speaking with Griffin, Officer Cashwell noted Carlson sit-
ting in a chair, her face and arms badly bruised and swollen. He spoke
with Carlson to determine whether she needed assistance and to find
out what happened. Carlson complained of pain in her head, but
seemed coherent and cognizant of her surroundings. She told Officer
Cashwell the following:

I was in the hall opening my door. My door was locked. [—I
was at the door and she slipped up behind me. She asked me for
some money. I said what do I look like, the money tree. She
said—she said, you don’t like me because I'm black. I told her I
don’t like whatever color she was. I opened the door and she
pushed me inside. She grabbed my hair and pulled my hair. She
hit me with her fist. She also hit me with a flashlight, phone and
my walking stick. She hit me in the ribs with my walking stick.
She took a small brown metal tin that I had some change in. [ also
had some change on the table that she took. I know her. She
comes up here all the time begging for money. She visits a man at
the end of the hall. I don’t know her name but he might.

Officer Cashwell further testified Carlson got up from her chair and
showed him the walking stick and flashlight, as well as the drawers
the assailant opened apparently looking for money. She briefly
described her assailant. Griffin testified at trial, mostly to corrobo-
rate Cashwell’s statements regarding the sequence of events and the
appearance of the apartment. Griffin also testified Carlson was visi-
bly upset by the attack and in fact described Carlson as “in shock.”

Detective Utley testified he had been one of the detectives on duty
the night of the incident and was called to the scene later that evening.
Officer Cashwell briefed him on the situation upon his arrival. Officer
Cashwell also informed Detective Utley that one of Carlson’s neigh-
bors, Burlee Kersey, apparently knew the assailant. Detective Utley
then met with Kersey, who gave defendant’s name as the person
Carlson had described. Detective Utley then testified he retrieved
defendant’s picture at the station house and printed it and the pictures
of five other females with similar physical characteristics.

Detective Utley testified he interviewed Carlson later that
evening at Wake Medical Center, where she was being treated for
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injuries sustained during the assault. Detective Utley brought the
six-person photographic lineup to the interview, which he showed to
Carlson one photograph at a time. Detective Utley instructed Carlson
“[TThe person that assaulted you or robbed you . . . may or may not
be in this photographic lineup. This is something you would have to
tell me.” Carlson selected defendant’s photograph, identifying
defendant as the person who assaulted and robbed her. Detective
Utley testified during voir dire he obtained the warrant for defend-
ant’s arrest based upon Carlson’s identification of defendant in this
photographic lineup.

On 27 January 2003, the jury found defendant guilty of assault
with a deadly weapon inflicting serious injury, robbery with a dan-
gerous weapon, and misdemeanor breaking or entering, which is a
lesser included offense of felonious breaking or entering. On 28
January 2003, Judge Spencer found defendant’s prior record level to
be IV and also found the existence of one aggravating factor, that the
victim was “very old.” Judge Spencer sentenced defendant to con-
secutive terms of 144 months minimum to 182 months maximum
imprisonment for robbery with a dangerous weapon and 48 months
minimum to 67 months maximum for the remaining offenses.
Defendant appealed, citing six assignments of error, two of which
related to the allegedly erroneous admission into evidence of the
statements Carlson made to Officer Cashwell and Detective Utley
during their investigation.

On 19 October 2004, a unanimous panel of the Court of Appeals
reversed defendant’s conviction and awarded her a new trial.
Although defendant argued on appeal that both statements the victim
made to Raleigh police officers were inadmissible hearsay and did
not satisfy the requirements of N.C.G.S. § 8C-1, Rule 804(b)(5), the
Court of Appeals did not reach that issue; rather, pursuant to
Crawford, 541 U.S. 36, the Court of Appeals concluded admission of
Carlson’s statements to law enforcement violated defendant’s rights
under the Confrontation Clause of the Sixth Amendment to the
United States Constitution. Lewis, 166 N.C. App. at 600, 603 S.E.2d
at 561.2

2. Defendant filed her appellant’s brief in the Court of Appeals on 27 July 2003
and filed a reply brief in that Court on 9 February 2004. The State filed its brief on 22
August 2003. The United States Supreme Court issued its opinion in Crawford on 8
March 2004, well after Court of Appeals briefing in this case was completed. The fol-
lowing day, defendant filed a memorandum of additional authority citing Crawford.
Defendant also filed a second memorandum of additional authority on 15 March 2004.
On 17 March 2004, the instant case was argued before the Court of Appeals.
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This Court must now determine whether the Court of Appeals
erred by holding admission of (1) Carlson’s statements to Officer
Cashwell and (2) Carlson’s identification of defendant from a photo-
graphic lineup administered by Detective Utley violated defendant’s
Sixth Amendment right to confront witnesses against her. We hold
Carlson’s statements to Officer Cashwell were non-testimonial state-
ments and the Confrontation Clause does not prohibit their admis-
sion at trial. We further hold Carlson’s identification of defendant to
Detective Utley was testimonial and should not have been admitted
at trial unless defendant had an opportunity to cross-examine
Carlson; however, we hold such error was harmless.

THE RULE AGAINST HEARSAY

The modern day prohibition against admission of hearsay devel-
oped at common law and was codified in the North Carolina Rules of
Evidence upon their ratification on 7 July 1983. Act of July 7, 1983,
ch. 701, 1983 N.C. Sess. Laws 666 (effective 1 July 1984 and applying
to “actions and proceedings commenced after that date” and “to fur-
ther procedure in actions and proceedings then pending,” except as
specified herein). The hearsay rule is an evidentiary rule directed at
preserving the accuracy and truthfulness of trial testimony. See
Queen v. Hepburn, 11 U.S. 290, 295, 7 Cranch 290, 296 (1813) (Chief
Justice Marshall observing the “intrinsic weakness” of hearsay evi-
dence is “its incompetency to satisfy the mind of the existence of the
fact, and the frauds which might be practiced under its cover”); State
v. Lassiter, 191 N.C. 210, 212, 131 S.E. 577, 579 (1926) (emphasizing
the “inherent vice of hearsay testimony” is “that it derives its value
not from the credibility of the witness himself, but depends upon the
veracity and credibility of some other person from whom the witness
got his information”). Because cross-examination of a declarant is
the surest method of securing truthfulness, witnesses are generally
not permitted to testify to statements made by others outside the
courtroom unless the statements are offered for a purpose other than
proving the truth of their content. N.C.G.S. § 8C-1, Rules 801, 802
(2003); White v. Illinois, 502 U.S. 346, 356 (1992) (Cross-examination
is “‘the greatest legal engine ever invented for the discovery of
truth’ ”; thus, “courts have adopted the general rule prohibiting the
receipt of hearsay evidence.”) (quoting California v. Green, 399 U.S.
149, 158 (1970)) (citation omitted). However, the North Carolina
Rules of Evidence set forth exceptions to the rule against hearsay
when factual circumstances surrounding a statement lessen the risk
of unreliability. N.C.G.S. § 8C-1, Rules 803, 804 (2003). See also State
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v. Jefferson, 125 N.C. 504, 506, 125 N.C. 712, 715, 34 S.E. 648, 649
(1899) (regarding dying declarations, “[t]he nearness and certainty of
death are just as strong an incentive to the telling of the truth as the
solemnity of an oath”); Lush v. McDaniel, 35 N.C. 327, 328, 13 Ired.
485, 487 (1852) (“The ground of receiving [medical] declarations is
that they are reasonable and natural evidence of the true situation
and feelings of the person for the time being.”).

The Rules of Evidence categorize exceptions to the hearsay rule
into two types: (1) exceptions listed in Rule 803, which apply regard-
less of the declarant’s availability to testify at trial, and (2) exceptions
listed in Rule 804, which apply only when the declarant is unavailable
to testify at trial. N.C.G.S. § 8C-1, Rules 803, 804. Rules 803 and 804
contain identical catchall provisions for statements that do not meet
the requirements of an enumerated exception but which “hav[e]
equivalent circumstantial guarantees of trustworthiness.” Id. Rules
803(24), 804(b)(5). The catchall provision set forth in Rule 804(b)(5),
through which the statements at issue in the instant case were admit-
ted into evidence, provides:

A statement not specifically covered by any of the foregoing
exceptions but having equivalent circumstantial guarantees of
trustworthiness, if the court determines that (A) the statement is
offered as evidence of a material fact; (B) the statement is more
probative on the point for which it is offered than any other evi-
dence which the proponent can procure through reasonable
efforts; and (C) the general purposes of these rules and the inter-
ests of justice will best be served by admission of the statement
into evidence. However, a statement may not be admitted under
this exception unless the proponent of it gives written notice
stating his intention to offer the statement and the particulars of
it, including the name and address of the declarant, to the
adverse party sufficiently in advance of offering the statement to
provide the adverse party with a fair opportunity to prepare to
meet the statement.

Id. Rule 804(b)(5). This residual exception “provide[s] for treating
new and presently unanticipated situations which demonstrate a
trustworthiness within the spirit of the specifically stated excep-
tions.” Id. Rule 803(24) cmt.

There exists a tension between the defendant’s right of con-
frontation and the State’s interest in protecting society. The balance
between these sometimes competing interests is a difficult one to



8 IN THE SUPREME COURT

STATE v. LEWIS
[360 N.C. 1 (2005)]

maintain. Justice Benjamin Cardozo offered his insight into this bal-
ance: “But justice, though due to the accused, is due to the accuser
also. The concept of fairness must not be strained till it is narrowed
to a filament. We are to keep the balance true.” Snyder v.
Massachusetts, 291 U.S. 97, 122 (1934).

THE RIGHT TO CONFRONTATION

As explained above, the rule against hearsay is an evidentiary
rule directed at preserving the accuracy and truthfulness of trial tes-
timony. However, there exists a constitutional protection—the right
to confrontation—which also restricts the admissibility of out-of-
court statements at trial. This right is preserved in both the Sixth
Amendment to the United States Constitution and the North Carolina
State Constitution Declaration of Rights. It applies only in criminal
prosecutions and may be invoked only by the accused. U.S. Const.
amend. VI; N.C. Const. art. I, § 23.

The Sixth Amendment to the United States Constitution provides:
“In all criminal prosecutions, the accused shall enjoy the right . . . to
be confronted with the witnesses against him.” This federal constitu-
tional protection is made applicable to the states through the
Fourteenth Amendment. Pointer v. Texas, 380 U.S. 400, 403 (1965).
Because the United States Supreme Court has determined the Sixth
Amendment right to confrontation is binding on the states, the
Court’s Sixth Amendment jurisprudence represents a “constitutional
floor” guaranteeing that fundamental right to all Americans. State v.
Jackson, 348 N.C. 644, 648, 503 S.E.2d 101, 103 (1998).3

Historical Context

“The right to confront one’s accusers is a concept that dates back
to Roman times.” Crawford, 541 U.S. at 43 (citing Coy v. Iowa, 487
U.S. 1012, 1015-16 (1988)). The Roman Governor Festus stated: “It is
not the manner of the Romans to deliver any man to die, before that
he which is accused have the accusers face to face, and have licence
to answer for himself concerning the crime laid against him.” Acts
25:16 (King James). Further, we note the importance of witness testi-

3. Similarly, the Declaration of Rights contained in the North Carolina State
Constitution provides: “In all criminal prosecutions, every person charged with [a]
crime has the right to . . . confront the accusers and witnesses with other testimony.”
N.C. Const. art. I, § 23. This Court has previously stated “there is no surer safeguard
thrown around the person of the citizen than this guarantee contained in the
Declaration of Rights.” State v. Hargrave, 97 N.C. 354, 355, 97 N.C. 457, 458, 1 S.E. 774,
775 (1887).
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mony in criminal cases dates back to the Old Testament. See also
Deuteronomy 19:15 (King James).

Writing for the majority, Justice Scalia stated in Crawford: “[T]he
principal evil at which the Confrontation Clause was directed was the
civil-law mode of criminal procedure, and particularly its use of ex
parte examinations as evidence against the accused.” Crawford, 541
U.S. at 50. This “civil-law mode of criminal procedure” was adopted
in sixteenth and seventeenth century England, where evidence from
criminal suspects, their suspected accomplices, and witnesses was
taken by pretrial examination “before the Privy Council, in some
cases by the judges, and in some instances by torture.” 1 James
Fitzjames Stephen, A History of the Criminal Law of England 325
(New York, Burt Franklin n.d.) (1883) [hereinafter 1 Stephen, A
History]; see also Crawford, 541 U.S. at 43. At trial, “[t]he proof
was usually given by reading depositions, confessions of accom-
plices, letters, and the like; and this occasioned frequent demands by
the prisoner to have his ‘accusers,’ i.e. the witnesses against him,
brought before him face to face.” 1 Stephen, A History at 326
(emphasis added).

For example, in 1554 Sir Nicholas Throckmorton, a knight in the
guildhall of London, was accused of “conspir[ing] and imagin[ing] the
death of the queen[] [Mary’s] majesty.” Trial of Throckmorton, in 1
St. Trials 869, 870 (London, T.B. Howell 1816). Throckmorton was
further accused of levying “war against the queen within her realm,”
providing “aid and comfort” to the queen’s enemies, and planning to
storm the Tower of London. Id. At Throckmorton’s trial for high trea-
son, the Crown presented the confession of Master Croftes alleging
Croftes and Throckmorton, together with other accomplices, often
discussed their plans against the queen. Id. at 875. Throckmorton
responded to Croftes’ confession, arguing:

Master Croftes is yet living, and is here this day; how hap-
peneth it he is not brought face to face to justify this matter, nei-
ther hath been of all this time? Will you know the truth? [E]ither
he said not so, or he will not abide by it, but honestly hath
reformed himself.

Id. at 875-76. Notwithstanding Throckmorton’s demand to confront
Croftes “face to face,” Croftes was never produced as a witness and
the jury later acquitted Throckmorton of treason, a decision for
which the jurors were “severely fined.” Id. at 899-900; Proceedings
against Throckmorton’s Jury, in id. at 901-02.
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Similarly, the Crown tried Sir Walter Raleigh, then a knight at
Winchester, for high treason against King James I in 1603. Trial of
Raleigh, in 2 St. Trials 1 (London, T.B. Howell 1816) [hereinafter
Trial of Raleigh]. Raleigh was charged with conspiring with Lord
Cobham “to deprive the king of his Government; to raise up Sedition
within the realm; to alter religion, to bring in the Roman Superstition
and to procure foreign enemies to invade the kingdom.” Id. The pri-
mary evidence presented by the Crown at trial was (1) the confession
of Lord Cobham given in front of the Privy Counsel upon examina-
tion, and (2) a letter later written by Lord Cobham. Id. at 10-13, 20-24,
27-28. Both statements implicated Raleigh as a traitor against the
king. Id. However, Lord Cobham retracted his confession before trial
and sent a letter to Raleigh informing him so. Id. at 28-29; see also
White, 502 U.S. at 361 (Thomas, J., concurring in part and concurring
in the judgment) (stating Lord Cobham’s confession was likely
obtained through torture).

In his defense, Raleigh requested Lord Cobham be brought to tes-
tify in person, arguing:

The [L]Jord Cobham hath accused me, you see in what manner he
hath foresworn it. Were it not for his Accusation, all this were
nothing. Let him be asked, if I knew of the letter which Lawrency
brought to him from Aremberg. Let me speak for my life, it can be
no hurt for him to be brought; he dares not accuse me. If you
grant me not this favour, I am strangely used; Campian was not
denied to have his accusers face to face.

Trial of Raleigh 23. The court denied Raleigh’s request, responding
Lord Cobham could not be trusted to testify truthfully in person
because he would desire to see “his old friend” Raleigh acquitted.
Id. at 24. At the close of evidence, Raleigh was not acquitted,
rather, after less than fifteen minutes of deliberation, the jury
returned a guilty verdict. Id. at 29. Raleigh was confined to the Tower
of London for fourteen of the fifteen years preceding his eventual
execution for treason on 29 October 1618. Id. at 31-45; 1 Stephen, A
History at 335.

It is with knowledge of this historical background that the Sixth
Amendment was ratified in 1791 and the United States Supreme
Court interpreted the Confrontation Clause in Crawford. Crawford,
541 U.S. at 43-47. Accordingly, Justice Scalia explained in Crawford
that the Confrontation Clause safeguards a strong constitutional pref-
erence for live testimony and guarantees a criminal defendant’s right
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to cross-examine the witness who is the source of testimonial evi-
dence against him. Id. at 54 (“[T]he common law in 1791 conditioned
admissibility of an absent witness’s examination on unavailability
and a prior opportunity to cross-examine.”).

Confrontation Clause Jurisprudence

In Ohio v. Roberts, the United States Supreme Court applied
the Sixth Amendment Confrontation Clause to prohibit introduction
of preliminary hearing testimony given by a witness not produced
at the defendant’s subsequent state criminal trial. 448 U.S. 56
(1980), abrogated by Crawford v. Washington, 541 U.S. 36 (2004).
The Court explained, “The Confrontation Clause operates in two
separate ways to restrict the range of admissible hearsay.” Id. at
65. “First, in conformance with the Framers’ preference for face-
to-face accusation . . . . the prosecution must either produce, or
demonstrate the unavailability of, the declarant whose statement it
wishes to use against the defendant.” Id. Second, the proffered
statement must contain “‘indicia of reliability’ ” that confirm the
statement’s trustworthiness. Id. (quoting Dutton v. Evans, 400 U.S.
74, 89 (1970) (plurality opinion)). Six years later in United States v.
Inadi, the United States Supreme Court limited application of the
Roberts unavailability analysis to cases involving prior testimony,
holding the Confrontation Clause does not require unavailability
in every case. 475 U.S. 387, 394 (1986) (concluding “the unavail-
ability rule, developed in cases involving former testimony, is not
applicable to co-conspirators’ out-of-court statements”); see also
White, 502 U.S. at 351 (“[O]ur later decision in United States v. Inadi
foreclosed any rule requiring that, as a necessary antecedent to the
introduction of hearsay testimony, the prosecution must either pro-
duce the declarant at trial or show that the declarant is unavailable.”
(citation omitted)).

Thereafter, in Idaho v. Wright, the United States Supreme Court
reviewed the trial court’s admission of a two and one-half year old
child victim’s hearsay statements to a medical doctor during the
defendant’s trial for two counts of lewd conduct with a child under
sixteen. 497 U.S. 805, 808-09 (1990). The State introduced the child’s
statements through the doctor’s testimony, and the trial court admit-
ted the statements pursuant to Idaho’s residual hearsay exception.
Id. at 809-12. On appeal, the defendant argued admission of the doc-
tor’s testimony violated her Sixth Amendment right to confront wit-
nesses against her. Id. at 812. The Court applied Roberts, explaining
“indicia of reliability” may be shown in two ways: (1) “the hearsay
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statement ‘falls within a firmly rooted hearsay exception,’” ” or (2) the
statement “is supported by ‘a showing of particularized guarantees of
trustworthiness.’ ” Id. at 816 (quoting Roberts, 448 U.S. at 66). When
either criterion is met, it is “ ‘sufficiently clear . . . that the statement
offered is free enough from the risk of . . . untrustworthiness,” ” and
cross-examination “would be of marginal utility.” Id. at 819-20 (quot-
ing 5 John Henry Wigmore, Evidence § 1420, at 251 (James H.
Chadbourn rev. 1974)). This is the “rationale for permitting excep-
tions to the general rule against hearsay.” Id. at 819.

The United States Supreme Court noted Idaho’s residual hearsay
exception is not “firmly rooted” for Confrontation Clause purposes.
Id. at 817. Characterizing statements not within a firmly rooted
hearsay exception as “ ‘presumptively unreliable and inadmissible for
Confrontation Clause purposes,’ ” the Court stated, “[U]nless an affir-
mative reason, arising from the circumstances in which the statement
was made, provides a basis for rebutting the presumption that a
hearsay statement is not worthy of reliance at trial, the Confrontation
Clause requires exclusion of the out-of-court statement.” Id. at 818,
821 (quoting Lee v. Illinois, 476 U.S. 530, 543 (1986)). After reviewing
the “totality of the circumstances,” the Court found the State “failed
to show that the [child’s] incriminating statements to the pediatrician
possessed sufficient ‘particularized guarantees of trustworthiness’
under the Confrontation Clause to overcome that presumption.” Id.
at 826-27.

Through Roberts and its progeny, the United States Supreme
Court developed the constitutional rule that hearsay evidence is
admissible at trial only if the evidence falls within a firmly rooted
hearsay exception or the prosecution shows the evidence exhibits
particularized guarantees of trustworthiness. In the case of prior tes-
timony, the prosecution must also show the declarant was unavail-
able to testify at trial.

This constitutional rule, based upon the Confrontation Clause,
applied in addition to state evidentiary rules governing hearsay. The
United States Supreme Court has often noted the rule against hearsay
and the Confrontation Clause share a common goal, which is to
ensure the reliability of evidence presented at trial. White, 502 U.S. at
352-53; Inadi, 475 U.S. at 394; Evans, 400 U.S. at 86 (plurality opin-
ion); Green, 399 U.S. at 155.

However, in Crawford v. Washington, the Court distinguished
the Confrontation Clause from the rule against hearsay, categorizing



IN THE SUPREME COURT 13

STATE v. LEWIS
[360 N.C. 1 (2005)]

the right to confront witnesses as a “procedural” guarantee, not a
“substantive guarantee.” 541 U.S. at 61. In so doing, the Court stated,

To be sure, the [Confrontation] Clause’s ultimate goal is to ensure
reliability of evidence, but it is a procedural rather than a sub-
stantive guarantee. It commands, not that evidence be reliable,
but that reliability be assessed in a particular manner: by test-
ing in the crucible of cross-examination.

Id. (emphasis added).

In Crawford, the United States Supreme Court considered
whether a trial court properly admitted the tape-recorded interview
of a defendant’s wife at the defendant’s trial for assault and
attempted murder. Id. at 38-40. The defendant maintained he stabbed
the victim in self-defense during an argument. Id. at 38-39. The
defendant’s wife, who witnessed the stabbing, gave police an account
of the incident that arguably conflicted with the defendant’s claim of
self-defense. Id. at 39-40. Although the defendant’s wife did not tes-
tify at trial due to Washington State’s marital privilege, the State
introduced her earlier tape-recorded statement into evidence, and
the jury convicted the defendant of assault.4 The Washington State
Court of Appeals reversed, holding the wife’s statement was not reli-
able. Id. at 40. The Washington Supreme Court reinstated the convic-
tion, concluding “although [the wife’s] statement did not fall under a
firmly rooted hearsay exception, it bore guarantees of trustworthi-
ness.” Id. at 41.

The statement at issue in Crawford was made at the police
station house following Miranda warnings to the defendant and his
wife during the course of police interrogation. Id. at 38. Thus, the
United States Supreme Court concluded the statement was plainly
testimonial. Id. at 53 n.4. Because the defendant did not have a prior
opportunity to cross-examine his wife regarding her statement to
police, the Court held admission of the statement violated the
defendant’s Sixth Amendment right to confront witnesses against
him. Id. at 68-69. Accordingly, the Court reversed the decision of the
Washington Supreme Court reinstating the defendant’s conviction.
Id. at 41, 69.

4. In Washington, the marital privilege belongs to the defendant; thus, the defend-
ant can prevent his or her spouse from testifying by invoking the privilege. Wash. Rev.
Code Ann. § 5.60.060 (West 2005). In contrast, in North Carolina criminal actions, the
marital privilege belongs to the non-defendant spouse, and that spouse may refuse to
testify without fear of being compelled to do so. N.C.G.S. § 8-57 (2003).
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Building on an analytical framework first set forth by Justice
Thomas in his concurring opinion in White,> the Court abandoned the
substantive “reliability” rule of Roberts in favor of a procedural test.
Id. at 61. “Where testimonial statements are involved,” the Court
stated, “we do not think the Framers meant to leave the Sixth
Amendment’s protection to the vagaries of the rules of evidence,
much less to amorphous notions of ‘reliability.” ” Id. “Where testimo-
nial evidence is at issue, . . . the Sixth Amendment demands what the
common law required: unavailability and a prior opportunity for
cross-examination.” Id. at 68.

TESTIMONIAL EVIDENCE

Following Crawford, the determinative question with respect to
confrontation analysis is whether the challenged hearsay statement is
testimonial. As stated above, testimonial evidence is inadmissible
against a criminal defendant unless the declarant is unavailable and
the defendant had a prior opportunity to cross-examine the declarant.
Id. Despite the late Chief Justice Rehnquist’s plea to the majority in
Crawford that “the thousands of federal prosecutors and the tens of
thousands of state prosecutors need answers as to what beyond the
specific kinds of ‘testimony’ the Court lists is covered by the new
rule. They need them now, not months or years from now,” id. at
75-76 (Rehnquist, C.J., concurring in the judgment) (citation omitted),
the Supreme Court chose to “leave for another day” the task of defin-
ing the term “testimonial,” ?d. at 68. This Court is faced with the task
of determining whether Carlson’s statements in the instant case are
testimonial. Although we acknowledge that the following sections
of this opinion discussing preliminary hearings, grand jury testi-
mony, and prior trial testimony are dicta because issues relating to
those proceedings are not before us in this case, we are also aware
that Crawford represents a significant departure from the now well-
established analytical framework set out in Ohio v. Roberts.
Recognizing the cogency of the late Chief Justice Rehnquist’s obser-
vations in his concurrence in Crawford, we offer these discussions as
guidance to our trial courts and litigants. Our discussion of the doc-
trine of forfeiture is presented in the same spirit.

5. In his opinion in White v. Illinots, 502 U.S. at 358, which concurred in part and
concurred in the judgment, Justice Thomas argued United States Supreme Court case
law has “confused the relationship between the constitutional right of confrontation
and the hearsay rules of evidence.” Id. Justice Thomas stated, “There appears to be lit-
tle if any indication in the historical record that the exceptions to the hearsay rule were
understood to be limited by the simultaneously evolving common-law right of con-
frontation.” Id. at 362.
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Our analysis is guided by (1) the Court’s enumeration in
Crawford of basic or “minimum” examples of testimonial evidence;
(2) this Court’s recent decisions applying Crawford, which are State
v. Bell, 359 N.C. 1, 603 S.E.2d 93 (2004), cert. denied, — U.S. —, 125
S. Ct. 2299, 161 L. Ed. 2d 1094 (2005), and State v. Morgan, 359 N.C.
131, 604 S.E.2d 886 (2004); and (3) an analysis of how other jurisdic-
tions have interpreted testimonial evidence.

“Testimonial” evidence refers to evidence produced by “ ‘wit-
nesses’ against” a criminal defendant. Such witnesses, who “ ‘bear
testimony,” ” are the subject of the Sixth Amendment. Crawford,
541 U.S. at 51 (quoting 1 N. Webster, An American Dictionary of
the English Language (1828)). The United States Supreme Court
determined in Crawford that “at a minimum” the term testimonial
applies to “prior testimony at a preliminary hearing, before a grand
jury, or at a former trial; and to police interrogations.” Id. at 68
(emphasis added).

Preliminary Hearings

Following Crawford, statements made by witnesses in prelimi-
nary hearings are very likely testimonial. However, in North Carolina,
not all preliminary hearings in the trial division provide for testifying
witnesses. The primary function of the initial appearance before the
magistrate immediately after the defendant’s arrest is to initiate the
judicial process and to establish, among other things, the existence
of probable cause. N.C.G.S. § 156A-511 (2003). The magistrate must
inform the defendant of “(1) The charges against him; (2) His right to
communicate with counsel and friends; and (3) The general circum-
stances under which he may secure release” under the provisions
regarding bail. Id. § 15A-511(b)(1)-(3) (2003). Although there may be
an affidavit in support of the defendant’s arrest, this hearing, by its
very nature, would almost certainly be deemed non-testimonial.

The first appearance in district court by a criminal defendant
under N.C.G.S. § 15A-601 is “not a critical stage of the proceedings
against the defendant” by statute, id. § 15A-601(a), and there are no
witnesses; its primary function is warning the defendant of his right
against self-incrimination and right to counsel, as well as determining
the sufficiency of the charge, id. § 15A-602-604. In the superior court
division, the defendant’s arraignment does not involve any testimony
by witnesses. See id. § 15A-941 (2003). These hearings do not appear
to implicate Crawford.
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However, several types of preliminary hearings may afford an
opportunity for witness testimony, such as the probable cause hear-
ing provided for in N.C.G.S. § 15A-606 and 15A-611, additional pretrial
hearings such as those contemplated in N.C.G.S. § 15A-952 (such as
motions to continue, motions for a change of venue, motions for a
special venire, and motions to dismiss), and motions to suppress
under N.C.G.S. § 15A-972. Statements by witnesses at all of these
hearings are likely to be testimonial under Crawford and, if so, are
inadmissible at trial unless the defendant had an opportunity to
cross-examine the witness and the witness is unavailable at the time
of the trial. As a practical consideration, preliminary hearings con-
ducted in the district court are rarely recorded.

Grand Jury Testimony

“Although ‘[dJue process and notice requirements under the
Sixth Amendment inure[] to state prosecutions,” this Court recently
recognized ‘to this date, the United States Supreme Court has not
applied the Fifth Amendment indictment requirements to the
states.” ” State v. Allen, 359 N.C. 425, 438, 615 S.E.2d 256, 258 (2005)
(alterations in original) (quoting State v. Hunt, 357 N.C. 257, 272-73,
582 S.E.2d 593, 603-04, cert. denied, 539 U.S. 985 (2003)). The grand
jury indictment is the primary charging document for felonies in the
superior court division. See generally N.C.G.S. § 15A-627 (2003).
When a grand jury is convened, its proceedings are conducted in
secret. Id. § 15A-623(e). The testimony of witnesses is rarely
recorded. See id. § 15A-623(h) (allowing for grand jury witness
testimony to be recorded by a court reporter only in specified cir-
cumstances). Therefore, witness statements would typically not be
available at the later criminal trial, and the issue of whether these
statements would be considered testimonial is not likely to arise at a
subsequent trial.

Prior Trial Testimony

The Supreme Court also included former trial testimony as “tes-
timonial” in its definition in Crawford. Actual witness testimony from
a jury trial is the classic example of statements that would be con-
sidered “testimonial” and thus almost always certainly subject to the
limitations mandated by Crawford. If so, such witness testimony is
inadmissible at the later criminal trial of the defendant unless the wit-
ness is unavailable for the later trial and the defendant had an oppor-
tunity to cross-examine the witness at the previous trial.



IN THE SUPREME COURT 17

STATE v. LEWIS
[360 N.C. 1 (2005)]

Police Interrogations

Compared to the other categories, the final category of “testimo-
nial” evidence listed in Crawford, “police interrogations,” is a more
nebulous concept. In footnote four of Crawford, the Court further
explained its use of the term “interrogation”:

We use the term “interrogation” in its colloquial, rather
than any technical legal, sense. Just as various definitions of “tes-
timonial” exist, one can imagine various definitions of “interro-
gation,” and we need not select among them in this case.
[Defendant’s wife’s] recorded statement, knowingly given in
response to structured police questioning, qualifies under any
conceivable definition.

541 U.S. at 53 n.4 (emphasis added) (citation omitted).

This Court recently addressed the meaning of “structured police
questioning” in State v. Bell and State v. Morgan. In Bell, an Onslow
County jury found the defendant guilty of first-degree murder, first-
degree kidnapping, and burning of personal property. 359 N.C. at 8-9,
603 S.E.2d at 100. On appeal the defendant argued the trial court
erred by admitting the testimony of Newton Grove Chief of Police
John Conerly during the sentencing phase of defendant’s trial. Id. at
34, 603 S.E.2d at 115. Chief Conerly testified he recorded a statement
from the victim of a common-law robbery for which the defendant
had been previously convicted. Id. Explaining the victim was not
available to testify at trial, the prosecutor stated, “ ‘[T]he victim was
a Hispanic [man] and has left, we tracked, pulled the record, he’s left
the state and possibly the country.’” Id. (alteration in original).
Thereafter, Chief Conerly testified regarding the contents of the vic-
tim’s statement:

“He [Gasca] stated that he was in West Hunting and Fishing. That
he had seven hundred dollars, I believe he was sending back to
his sister in Mexico. That someone ran up behind him and pushed
and shoved him, grabbed his money. That he chased them out-
side. That they jumped into a vehicle and had taken off, and that
he was struggling with the fella who was getting in the vehicle.
That he cut him with what he thought was a knife.”

Id. (alteration in original).

Upon review, this Court determined “the statement made by
Gasca was in response to structured police questioning by [Chief]
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Conerly regarding the details of the robbery committed by defend-
ant.” Id. at 36, 603 S.E.2d at 116 (emphasis added). Because “[t]here
can be no doubt that [Gasca’s] statement was made to further [Chief]
Conerly’s investigation of the crime” and “Gasca’s statement con-
tributed to defendant’s arrest and conviction of common-law rob-
bery,” this Court determined Gasca’s statement was “testimonial in
nature.” Id.

In Morgan, the defendant was convicted of first-degree murder in
Buncombe County. 359 N.C. at 139, 604 S.E.2d at 891. On direct
appeal, the defendant argued admission of Asheville Police Sergeant
Douglas Berner’s testimony regarding statements made by a witness
during a police interview violated defendant’s Sixth Amendment right
to confrontation. Id. at 1565-56, 604 S.E.2d at 901. This Court agreed
with the defendant that “[the witness’] statement to Sergeant Berner
was testimonial in nature because it was ‘knowingly given in
response to structured police questioning.”” Id. (quoting Crawford,
541 U.S. at 53 n.4).

This is not to say all statements made to law enforcement officers
are testimonial; certain factors, such as the setting of the questioning
and the role or responsibility of the officer, must be taken into
account to determine if the declarant has been subjected to struc-
tured police questioning or police interrogation. Unfortunately,
“interrogation” has as many potential definitions as does “testimo-
nial.” One definition of interrogation is “question[ing] typically with
formality, command, and thoroughness for full information and cir-
cumstantial detail.” Webster’s Third New International Dictionary
1182 (1971).6

The model structure of a North Carolina law enforcement orga-
nization has three divisions: Staff services, uniformed patrol or field
officers, and a criminal investigations or detectives division. Ronald
G. Lynch, Law Enforcement, in Municipal Government in North
Carolina 619, 630-31 (David M. Lawrence & Warren Jake Wicker eds.,
2d ed., Inst. Of Gov’'t U. Of N.C. at Chapel Hill 1995) [hereinafter
Lynch]. The service division is an administrative division in the orga-

6. See also United States v. Bordeaux, 400 F.3d 548, 556 (8th Cir. 2005) (“A police
interrogation is formal (%.e., it comprises more than a series of offhand comments—it
has the form of an interview), involves the government, and has a law enforcement
purpose.”); Mungo v. Duncan, 393 F.3d 327, 336 n.9 (2d Cir. 2004), cert. denied, —
U.S. —, 125 S. Ct. 1936, 161 L. Ed. 2d 778 (2005). (Citing, in dictum, the above defini-
tion of “interrogate” and concluding, “We believe the Supreme Court intended this
more limited meaning, which is more consistent with the other types of testimonial
statements the Court mentioned.”).
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nization with both sworn and unsworn personnel whose function is
not pertinent to this discussion. The uniformed patrol or field offi-
cer’s role is to respond to reports of crimes or 911 calls for assistance
and to provide traffic enforcement and crime prevention through
patrolling. Id. at 635-36. The patrol or field officer’s responsibility at
an alleged crime scene is to collect preliminary information neces-
sary to understand what purportedly took place, determine if medical
attention is required, secure the crime scene, and possibly identify a
perpetrator. Id. at 637. Considering the role of these law enforcement
officers, most information obtained in relation to an incident will not
be testimonial because it is not the result of structured police ques-
tioning. As the Supreme Court of Nebraska noted:

Police who respond to emergency calls for help and ask prelimi-
nary questions to ascertain whether the victim, other civilians, or
the police themselves are in danger are not obtaining information
for the purpose of making a case against a suspect. [Statements
made as a result of these questions are] not made in anticipation
of eventual prosecution, but [are] made to assist in securing the
scene and apprehending the suspect.

State v. Hembertt, 269 Neb. 840, 852, 696 N.W.2d 473, 483 (2005) (cita-
tion omitted). Statements made by witnesses or victims in response
to the above described scenario, though the police are making
inquiries or performing various law enforcement activities, are not
testimonial because they are not, by their very nature, considered
structured police questioning.

Using the preliminary information gathered by the patrol or field
officers, the investigations or detectives division typically reviews
and consolidates field officers’ preliminary reports, follows through
with a determination of the identity of the subject(s) of the investi-
gation, and prepares the case for the prosecution when all informa-
tion is gathered. Lynch at 638. An investigator or team of investiga-
tors are assigned the responsibility of investigating criminal activity
by gathering additional evidence and questioning witnesses and
victims with more “formality, command, and thoroughness for full
information and circumstantial detail” than a patrol officer, thus pro-
ducing testimonial statements. Webster's Third New International
Dictionary 1182 (1971).

To be sure, we do not find the role of a police officer determi-
native as to whether a statement is testimonial. A detective may
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conduct preliminary investigations, which typically produce nontes-
timonial statements, and a field officer may conduct an entire in-
vestigation and gather a number of testimonial statements. The deter-
minative factor is the particular status or stage of the investigation;
when the investigation goes beyond preliminary fact-gathering, the
investigation will tend to become structured police questioning
and will likely produce testimonial statements. The role of the of-
ficer is merely a factor to be considered in determining the stage of
the investigation.

In summary, structured police questioning is a key consideration
in determining whether a statement is or is not testimonial.
Structured police questioning or interrogation does not occur exclu-
sively in a police station, as was the case in Crawford, 541 U.S. at
38-40. The questioning might also occur in a field location, detention
facility, or the North Carolina Department of Correction. This
questioning is in contrast to the initial gathering of information and
determination of whether a crime was actually committed. Whether
structured police questioning is present may also depend on the
status of the investigation, as evidenced by the role of the officer(s)
asking questions of the declarant. This distinction is an important
one, because the statements made as a result of a patrol officer’s pre-
liminary questioning will likely be nontestimonial, while statements
resulting from investigators’ questions, which are made at a later
point in time, will likely be testimonial.

The point at which questioning becomes “structured police ques-
tioning” is analogous to the line crossed when police involvement
changes from mere presence to effecting a seizure of a person, see
Florida v. Bostick, 501 U.S. 429, 434 (1991), or when police question-
ing takes a form requiring Miranda rights to be read, see Miranda v.
Arizona, 384 U.S. 436, 444-45 (1966). So too a line is crossed when
police questioning shifts from mere preliminary fact-gathering to elic-
iting statements for use at a subsequent trial. When this line is
crossed, any statements elicited are testimonial in nature.

Declarant’s State of Mind

After a comprehensive survey of other jurisdictions regarding
the application of Crawford, it appears another classification
that has been used to determine whether a statement is testimonial
or nontestimonial relies heavily on the total circumstances surround-
ing the declarant’s statement. This classification must be made on
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a case-by-case basis.” Many courts also believe the examples of
testimonial statements noted in Crawford share a common charac-
teristic: The declarant’s knowledge, expectation, or intent that his
or her statements will be used at a subsequent trial.8 We agree
with both of these lines of thinking and thus hold an additional
prong of the analysis for determining whether a statement is “testi-
monial” is, considering the surrounding circumstances, whether a
reasonable person in the declarant’s position would know or should
have known his or her statements would be used at a subsequent
trial. This determination is to be measured by an objective, not sub-
jective, standard.

7. See United States v. Brun, 416 F.3d 703, 707 (8th Cir. 2005) (determining that
a 911 call made “under these circumstances” was nontestimonial); United States v.
Summers, 414 F.3d 1287, 1302 (10th Cir. 2005) (looking at “[c]ertain factual circum-
stances surrounding an out-of-court statement . . . including formalized settings such
as police interrogations” in determining whether a statement is testimonial); United
States v. Holmes, 406 F.3d 337, 348 (5th Cir. 2005) (“[W]hether a challenged statement
falls within the class of evidence deemed ‘testimonial’ will generally be outcome-deter-
minative.”); United States v. Cromer, 389 F.3d 662, 675 (6th Cir. 2004) (considering the
pertinent circumstances establishing “the declarant’s position” in determining whether
a statement was testimonial); State v. Wright, 701 N.W.2d 802, 812 (Minn. 2005)
(“[S]tatements made to the police during a field investigation should be analyzed on a
case-by-case basis according to the circumstances under which the statements are
made.”); State v. Hembertt, 269 Neb. 840, 851, 696 N.W.2d 473, 482-83 (2005) (“[W]het-
her a statement is testimonial depends on . . . the circumstances surrounding the mak-
ing of the statement [which] illuminate the purpose or expectation of the declarant.”);
State v. Davis, 154 Wash. 2d 291, 302, 111 P.3d 844, 850 (2005) (“It is necessary to look
at the circumstances of [the statement] in each case to determine whether the declar-
ant knowingly provided the functional equivalent of testimony . . . .”).

8. See United States v. Summers, 414 F.3d 1287, 1302 (10th Cir. 2005) (“[A]
statement is testimonial if a reasonable person in the position of the declarant would
objectively foresee that his statement might be used in the investigation or prosecu-
tion of a crime.”); United States v. Cromer, 389 F.3d 662, 675 (6th Cir. 2004) (“The
proper inquiry, then, is whether the declarant intends to bear testimony against the
accused. That intent, in turn, may be determined by querying whether a reasonable
person in the declarant’s position would anticipate his statement being used against
the accused in investigating and prosecuting the crime.”); United States v. Saget, 377
F.3d 223, 228 (2d Cir. 2004) (“[T]he types of statements cited by the [United States
Supreme] Court as testimonial share certain characteristics; all involve a declarant’s
knowing responses to structured questioning in an investigative environment or a
courtroom setting where the declarant would reasonably expect that his or her
responses might be used in future judicial proceedings.”); State v. Hembertt, 296
Neb. 840, 851, 696 N.W.2d 473, 482 (2005) (“The determinative factor in determining
whether a declarant bears testimony is the declarant’s awareness or expectation that
his or her statements may later be used at a trial . . . . [W]hether a statement is
testimonial depends on the purpose or expectation of the declarant in making the
statement . . . .”); State v. Davis, 164 Wash. 2d 291, 302, 111 P.3d 844, 850 (2005) (“It is
necessary to look at the circumstances of the 911 call in each case to determine
whether the declarant knowingly provided the functional equivalent of testimony to a
government agent.”) (emphasis added).
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The Supreme Court of Minnesota most recently articulated a
number of factors to be considered and weighed in determining
whether a statement is testimonial. State v. Wright, 701 N.W.2d 802,
812-13 (Minn. 2005). Some of these factors include “whether the
declarant was a victim or an observer[,] the declarant’s purpose in
speaking with the officer[,] . . . the declarant’s emotional state when
the statements were made, [and] the level of formality and structure
of the conversation between the officer and declarant[,]” among oth-
ers. Id. at 812. The Supreme Court of Minnesota noted that its list was
not entirely inclusive, but these factors were a starting point for a
court to determine whether a particular statement is or is not testi-
monial. Id. at 813. We do not specifically adopt any of the above cited
interpretations of “testimonial;” however, we do find them instructive
and helpful to the trial court.

[1] Thus, a trial court’s confrontation analysis of a statement should
proceed as follows: The initial determination is whether the state-
ment is testimonial or nontestimonial. If the statement is testimonial,
the trial court must then ask whether the declarant is available or
unavailable to testify during the trial. If the declarant is unavailable,
the trial court must determine whether the accused had a prior
opportunity to cross-examine the declarant about this statement. If
the accused had such an opportunity, the statement may be admis-
sible if it is not otherwise excludable hearsay. If the accused did not
have this opportunity, the statement must be excluded.

CARLSON’S STATEMENTS TO LAW ENFORCEMENT

[2] Here, defendant challenges the trial court’s admission of (1)
Carlson’s description to Officer Cashwell of the crimes and her
attacker, and (2) Carlson’s selection of defendant’s picture from a
photographic lineup prepared by Detective Utley. We conclude the
first statement was not testimonial, but the second statement was
made in response to structured police questioning and is therefore
testimonial. Thus, Carlson’s second statement should not have been
admitted unless Carlson was unavailable to testify and defendant had
a prior opportunity to cross-examine Carlson. Crawford, 541 U.S. at
68. However, we find the admission of the second statement to be
harmless error.

The record reflects Officer Cashwell was dispatched to Carlson’s
apartment at approximately 5:43 p.m. on 22 November 2001 in
response to a robbery call. Upon arrival, Officer Cashwell met
Carlson’s neighbors, Griffin and Woods, in the apartment and com-
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menced his inquiries. Officer Cashwell recorded a statement from
Griffin which he later included in his police report. From Griffin,
Officer Cashwell learned Carlson’s telephone had been off the hook
since at least 5:00 that afternoon. After unsuccessfully trying to call
Carlson, Griffin went upstairs to Carlson’s apartment where she
found Carlson sitting in a chair. Griffin described the room as
“tore up” and noticed Carlson’s telephone was on the floor and a
nearby flashlight was broken. Thus, before speaking with Carlson,
Officer Cashwell had reason to believe a crime may have been com-
mitted, but the seriousness and factual existence of a crime had not
yet been established.

Officer Cashwell’s questioning of Carlson and other witnesses
was not “structured police questioning” as we believe the Supreme
Court intended in Crawford. Officer Cashwell was a patrol or field
officer, rather than a detective or investigator. The focus of Officer
Cashwell’s interview with Carlson was to gather as much preliminary
information as possible about the alleged incident, to determine if a
crime had indeed been committed, to ascertain if medical attention
was required, and to identify a potential perpetrator. When Officer
Cashwell spoke with Carlson, he did not have a substantial amount of
information about the alleged incident. Officer Cashwell was the first
responder to the scene, and his presence did not create the “formal-
ity, command, and thoroughness” typically found in an interrogation
setting. Therefore we find Officer Cashwell did not engage in “struc-
tured police questioning” under Crawford.

We also find Carlson’s statements to Cashwell were not testimo-
nial because we do not believe a person in Carlson’s position would
or should have reasonably expected her statements to be used at
trial. We first note that Carlson did not initiate the conversation with
the police; the neighbors called the police without any direction from
Carlson. Cashwell also interviewed Carlson at her home, and
Cashwell was not the only person present when she made the state-
ments, thus diminishing any formality that might be created by a
police interview. Carlson was in a state of “shock” when Cashwell
interviewed her, and she did not know the status of the investigation
at the time of the interview. Although it is hard to discern Carlson’s
exact purpose in making her statements to Cashwell, it appears from
these facts she did not know, nor should she have known, her state-
ments would be used in a subsequent prosecution. Under these cir-
cumstances, her statements are more appropriately characterized as
nontestimonial.
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With respect to Carlson’s photo identification of defendant,
Detective Utley brought the photographic lineup to Carlson while she
was being treated for her injuries at Wake Medical Center. When
Detective Utley arrived at 10:15 p.m., he observed Carlson lying down
“getting ready to have some type of scan done.” Detective Utley then
conducted the lineup stating, “[T]he person that assaulted you or
robbed you . . . may or may not be in this photographic lineup. This is
something you would have to tell me.” At trial, Detective Utley testi-
fied he gives the same instruction every time he conducts a photo-
graphic lineup. Detective Utley then showed Carlson photographs of
six women, one photograph at a time. After Carlson selected defend-
ant’s photograph, Detective Utley “went and gave probable cause to
the magistrate,” obtaining a warrant for defendant’s arrest. The war-
rant named Carlson as the sole witness against defendant.

By conducting the photographic lineup, Utley crossed the line
between making preliminary observations about an alleged crime and
structured police questioning. The lineup served as a continued
investigation, based on and occurring after the preliminary investiga-
tion conducted by Officer Cashwell. At the time of the lineup, Utley
knew what allegedly happened to Carlson and had previously nar-
rowed the scope of potential suspects. His purpose in conducting the
interview was to establish probable cause to obtain a warrant specif-
ically for Angela Deborah Lewis’ arrest. Additionally, at the time of
the interview, based upon the specific circumstances, Carlson knew
an investigation was underway, and a reasonable person in Carlson’s
position would expect her statements could be used at a subsequent
trial. Thus, the circumstances surrounding Utley’s interview of
Carlson at the hospital tip the scales in favor of the interview’s being
structured police questioning.

Initially, we note several distinctions between Carlson’s first
statements to Raleigh police and the “ex parte examinations” intro-
duced pursuant to the “civil-law mode of criminal procedure” dis-
cussed in Crawford. 541 U.S. at 50. Specifically, the statements made
by the declarant in the present case were made in the declarant’s
home, rather than at a police station house, as was the case in
Crawford. Id. at 38. Additionally, in the present case, the declar-
ant made her first responses to Officer Cashwell during the prelimi-
nary stages of the inquiry; in Crawford, the declarant made her
statements to coercive law enforcement officers while she was in
custody. Clearly, the investigation at issue in Crawford had pro-
gressed much further than Officer Cashwell’s investigation when he
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first spoke with Carlson. The interview by police in Crawford con-
tained the “formality, command, and thoroughness” to make the
interview structured police questioning, while the first interview of
Carlson by Officer Cashwell lacked the requisite qualities of “struc-
tured police questioning.”

More importantly, Carlson’s statements in the present case are
much different from this Court’s analysis of structured police ques-
tioning in Bell and Morgan. In Bell, this Court determined the vic-
tim’s statements were made pursuant to “structured police question-
ing.” 359 N.C. at 36, 603 S.E.2d at 116. The challenged statements in
Bell were made by a declarant to the Chief of Police of the town
where the crime occurred; the Chief of Police also obtained the state-
ments after he was briefed on the incident by the first responding
patrol officer. As stated before, the role of a police officer in obtain-
ing statements during an investigation is not determinative; however,
the officer’s role can serve as evidence of the stage of an investiga-
tion. Thus, because the statements in Bell were obtained by the
town’s Chief of Police after the Chief learned about the alleged inci-
dent, they show the investigation was at a more developed stage than
the preliminary investigation conducted by Officer Cashwell in this
case. Further, the setting created by an interview with the town’s
Chief of Police created the “formality” and “command” seen in struc-
tured police questioning.

Similarly, in Morgan, this Court found a declarant’s statements
were testimonial because they were produced by structured police
questioning. 359 N.C. at 155-56, 604 S.E.2d at 901. The challenged
statements in Morgan were obtained by a sergeant in the Asheville
Police Department’s criminal investigations division. Id. at 153,
604 S.E.2d at 899. The sergeant arrived approximately one hour after
law enforcement had been called to the scene of the crime. After
learning of the incident from a patrol officer’s preliminary investi-
gation, the sergeant interviewed one of the witnesses alone in his
police car. The stage of the investigation, the role of the officer, and
the location of the questioning clearly indicate that the sergeant in
Morgan was building on previously obtained information to narrow
the scope of the investigation using structured police questioning. In
contrast, Officer Cashwell’s investigation was preliminary and
did not create an interrogation setting at Carlson’s home, and a rea-
sonable person in Carlson’s position would not have believed her
statements would be used at a subsequent trial. Thus, Carlson’s
first statements to Officer Cashwell were nontestimonial, while
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statements obtained under the circumstances in Bell and Morgan
are testimonial.

However, Carlson’s subsequent identification of defendant from
the photographic lineup prepared by Detective Utley was made at a
point in the investigation beyond mere preliminary stages that
reached “structured police questioning,” as was the case in Crawford,
Bell, and Morgan. Accordingly, the statements made by Carlson to
Detective Utley were in response to structured police questioning
and, under Crawford, are testimonial.

FORFEITURE OF THE RIGHT OF CONFRONTATION

Despite its importance, a defendant may forfeit the right of con-
frontation through wrongdoing in cases where the defendant is the
cause of the witness’s unavailability. The United States Supreme
Court first enunciated the concept of forfeiture of a defendant’s right
of confrontation over 100 years ago:

The Constitution gives the accused the right to a trial at
which he should be confronted with the witnesses against him,;
but if a witness is absent by his own wrongful procurement, he
cannot complain if competent evidence is admitted to supply the
place of that which he has kept away. The Constitution does not
guarantee an accused person against the legitimate consequences
of his own wrongful acts. It grants him the privilege of being con-
fronted with the witnesses against him; but if he voluntarily
keeps the witnesses away, he cannot insist on his privilege. If,
therefore, when absent by his procurement, their evidence is sup-
plied in some lawful way, he is in no condition to assert that his
constitutional rights have been violated.

Reynolds v. United States, 98 U.S. 145, 158 (1878). The Federal Rules
of Evidence codified the doctrine in 1997: “A statement offered
against a party that has engaged or acquiesced in wrongdoing that
was intended to, and did, procure the unavailability of the declarant
as a witness” is admissible. Fed. R. Evid. 804(b)(6). In Crawford, the
Supreme Court explicitly accepted this doctrine. 541 U.S. at 62 (stat-
ing that “the rule of forfeiture by wrongdoing (which we accept)
extinguishes confrontation claims on essentially equitable grounds™).
In that case, the defendant caused his wife’s unavailability by invok-
ing his marital privilege, id. at 40, but, because of the importance
society places on this privilege, exercising this privilege is not con-
sidered the type of “wrongdoing” that necessitates forfeiture of the
defendant’s right of confrontation.
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In interpreting the concept of forfeiture, different jurisdictions
have developed different rules about which actions by the defendant
constitute forfeiture of his confrontation rights. Most recently, the
Supreme Court of Minnesota stated that “a defendant will be found to
have forfeited by his own wrongdoing his right to confront a witness
against him if the state proves that the defendant engaged in wrong-
ful conduct, that he intended to procure the witness’s unavailability,
and that the wrongful conduct actually did procure the witness’s
unavailability.” Wright, 701 N.W.2d 802 at 814-15. The Supreme Court
of Kansas dealt with the most obvious example of wrongdoing—the
defendant’s murder of the witness in question—and adopted the rea-
soning of an amicus brief filed in the case:

“If the trial court determines as a threshold matter that the rea-
son the victim cannot testify at trial is that the accused murdered
her, then the accused should be deemed to have forfeited the
confrontation right, even though the act with which the accused
1S charged is the same as the one by which he allegedly rendered
the witness unavailable.”

State v. Meeks, 277 Kan. 609, 615, 88 P.3d 789, 794 (2004).

Of course, not all instances of defendant wrongdoing will be so
obvious, nor does the defendant need to actually cause the death of
the witness in order to have forfeited his confrontation right. The
Supreme Judicial Court of Massachusetts explained:

[T]he causal link necessary between a defendant’s actions and a
witness’s unavailability may be established where (1) a defendant
puts forward to a witness the idea to avoid testifying, either by
threats, coercion, persuasion, or pressure; (2) a defendant physi-
cally prevents a witness from testifying; or (3) a defendant
actively facilitates the carrying out of the witness’s independent
intent not to testify.

Commonwealth v. Edwards, 444 Mass. 526, 541, 830 N.E.2d 158, 171
(2005) (footnote omitted). The United States Court of Appeals for
the Fourth Circuit extended this idea and held a defendant may even
be determined to waive his right of confrontation merely by acqui-
escing in the wrongdoing that procured the unavailability of the wit-
ness, even without his direct participation. United States v. Rivera,
412 F.3d 562, 567 (4th Cir. 2005) (citing United States v. Thompson,
286 F.3d 950, 963-64 (7th Cir. 2002); United States v. Cherry, 217
F.3d 811, 820 (10th Cir. 2000); United States v. Mastrangelo, 693
F.2d 269, 273-74 (2d Cir. 1982); Olson v. Green, 668 F.2d 421, 429 (8th
Cir. 1982)).
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In the instant case, whether defendant participated in procuring
the unavailability of the victim and witness, Ms. Carlson, is not an
issue raised on appeal. Ms. Carlson’s official cause of death was pneu-
monia, and the State stipulated for purposes of the trial that defend-
ant was not responsible for her death. Therefore, we do not decide
whether defendant forfeited her confrontation right as guaranteed by
the Sixth Amendment.

HARMLESS ERROR

Although we determined the trial court’s admission of Detective
Utley’s testimony regarding Ms. Carlson’s identification of defendant
from her photograph was in error, we hold such error was harmless.

The United States Supreme Court first recognized the concept of
harmless error in Kotteakos v. United States, 328 U.S. 750 (1946).
“[T]he question is, not [was the trial court] right in [its] judgment,
regardless of the error or its effect upon the verdict. It is rather what
effect the error had or reasonably may be taken to have had upon the
jury’s decision.” Id. at 764. “If, when all is said and done, the convic-
tion is sure that the error did not influence the jury, or had but very
slight effect, the verdict and the judgment should stand . . . .” Id.
Noticing the traditional harmless error standard articulated in
Kotteakos might “work very unfair and mischievous results when . . .
the question of guilt or innocence is a close one,” the United States
Supreme Court recognized harmless constitutional error review must
be more stringent. Chapman v. California, 386 U.S. 18, 22 (1967).
When the error involves a defendant’s constitutional right, the “error
is presumed to be prejudicial unless the State can show that the error
was harmless beyond a reasonable doubt, meaning that ‘the error
complained of did not contribute to the verdict obtained[.]’ ” Allen,
359 N.C. at 441-42, 615 S.E.2d at 267 (quoting Chapman, 386 U.S. at
24 (1967)). Subsequently, in Neder v. United States, the United States
Supreme Court offered guidance on how the harmless constitutional
error standard is to be analyzed: “Is it clear beyond a reasonable
doubt that a rational jury would have found the defendant guilty
absent the error?” 527 U.S. 1, 18 (1999).

North Carolina incorporated the United States Supreme Court’s
rationale of Chapman into our own harmless constitutional error
statutory scheme and jurisprudence. The applicable statute states: “A
violation of the defendant’s rights under the Constitution of the
United States is prejudicial unless the appellate court finds that it
was harmless beyond a reasonable doubt.” N.C.G.S. § 15A-1443(b)
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(2003). One way for the appellate court to determine whether a con-
stitutional error is harmless beyond a reasonable doubt is to ascer-
tain whether there is other overwhelming evidence of the defend-
ant’s guilt; if there is such overwhelming evidence, the error is not
prejudicial. See State v. Tirado, 358 N.C. 551, 581, 599 S.E.2d 515,
536 (2004), cert. denied, — U.S. —, 125 S. Ct. 1600, 161 L. Ed. 2d
285 (2005).

In the case sub judice, the outcome of the jury trial would have
been the same had Carlson’s statement to Utley identifying defend-
ant’s picture not been admitted because competent overwhelming
evidence of defendant’s guilt existed. We have already held Carlson’s
initial statements to Officer Cashwell were not testimonial in nature
and thus, were properly admitted by the trial court under Crawford.
These initial statements already identified defendant as a particular
woman matching defendant’s age and physical description who fre-
quently visited Kersey, one of Carlson’s neighbors. Part of Carlson’s
initial statement to Officer Cashwell was “I know her.” When Carlson
made these statements to Officer Cashwell, she knew who commit-
ted the assault; she just did not know defendant’s name.

Carlson’s indication from the photographic lineup of defendant
as her assailant merely confirmed the earlier statement, “I know her.”
Had the contents of Carlson’s conversation with Detective Utley not
been admitted by the trial court, sufficient overwhelming evidence
remained in the record identifying defendant as the assailant so that
the jury would have reached the same result. Detective Utley testified
Kersey gave him defendant’s name as the woman who visited him and
matched the physical description Carlson gave to Officer Cashwell.
That Carlson later confirmed defendant’s picture as being a picture of
the assailant did not change the initial identification of defendant as
the assailant.

CONCLUSION

For these reasons, we hold Carlson’s statements to Officer
Cashwell were non-testimonial statements not subject to the require-
ments of unavailability and cross-examination set forth in Crawford.
We further hold Carlson’s statement to Detective Utley identifying
defendant as her assailant was a testimonial statement subject to the
requirements in Crawford.

There is no question Carlson, who died prior to defendant’s trial,
was unavailable to testify. It is also undisputed that defendant had no
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prior opportunity to cross-examine Carlson regarding the statements
introduced by the State at trial. Accordingly, admission of the state-
ment Carlson made to Detective Utley violated defendant’s right to
confront witnesses against her.

However, this error was “harmless beyond a reasonable doubt.”
N.C.G.S. § 15A-1443(b); see, e.g., Bell, 359 N.C. at 36-37, 603 S.E.2d at
116-17 (applying harmless error analysis to erroneous admission of
victim’s statement in violation of Crawford). Thus, we reverse the
decision of the Court of Appeals granting defendant a new trial and
remand the matter to the Court of Appeals for consideration of the
remaining assignments of error.

REVERSED and REMANDED.

Justice NEWBY concurring in part and in the judgment.

Along with the majority, I believe the admission of Ms. Carlson’s
statement to Officer Cashwell comports with Crawford ov.
Washington, 541 U.S. 36 (2004). Unlike the majority, I do not think
Crawford requires the exclusion of Ms. Carlson’s photographic iden-
tification of defendant. I fear today’s ruling will bar vital evidence in
future criminal cases even though Crawford itself would not dictate
such a result.

Crawford interprets the Confrontation Clause? to mandate the
exclusion of “testimonial evidence” unless (1) the witness is unavail-
able at trial and (2) the defendant had a prior opportunity for cross-
examination. Id. at 54. The principal difficulty for this Court and
others is that Crawford leaves “testimonial” largely undefined. Id.
at 68 (“We leave for another day any effort to spell out a comprehen-
sive definition of ‘testimonial.’ ”); Leading Cases: [.B. Criminal Law
and Procedure, 118 Harv. L. Rev. 248, 322 (2004) (“Remark-
ably, then, even as it held that the Confrontation Clause reflects an
‘acute concern’ with testimonial statements, the Court was silent as
to the exact scope of the Clause’s reach.”) (footnotes omitted).
The United States Supreme Court did offer four examples of testimo-
nial evidence: “Whatever else the term covers, it applies at a mini-
mum to prior testimony at a preliminary hearing, before a grand jury,
or at a former trial; and to police interrogations.” 541 U.S. at 68
(emphasis added).

9. “In all criminal prosecutions, the accused shall enjoy the right . . . to be con-
fronted with the witnesses against him . . . . ” U.S. Const. amend. VL.
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While the first three of these examples involve readily identifi-
able legal proceedings, it is not always easy to ascertain the point at
which police interaction with witnesses or suspects becomes inter-
rogation. The Supreme Court implicitly acknowledged this problem
but refused to delineate precisely where police interviews end and
interrogations begin. Id. at 53 n.4 (“Just as various definitions of ‘tes-
timonial’ exist, one can imagine various definitions of ‘interrogation,’
and we need not select among them in this case.”); see also Ralph
Ruebner & Timothy Scahill, Crawford v. Washington, the Confronta-
tion Clause, and Hearsay: A New Paradigm for Illinois Evidence
Law, 36 Loy. U. Chi. L.J. 703, 716 (2005) (“Implicitly, not every con-
versation with the police will qualify as a testimonial statement.”)
The most guidance the Court would provide was that it applied inter-
rogation in the term’s “colloquial, rather than any technical legal,
sense.” 541 U.S. at 53 n.4. Thus, our review of alleged Crawford vio-
lations turns on whether the police interview in a given case amounts
to interrogation as the term is used in ordinary conversation.l0 See
The Oxford American College Dictionary 273 (2002) (defining “collo-
quial” as “used in ordinary conversation; not formal or literary”).

For now, Crawford furnishes the only illustration of what the
Supreme Court intends by “interrogation.” There the defendant and
his wife Sylvia went to the victim’s residence after Sylvia claimed the
victim had tried to rape her. 541 U.S. at 38. A fight ensued, during
which the defendant stabbed the victim. Id. Police officers arrested
the defendant and his wife. After giving Sylvia a Miranda warning,
police detectives twice questioned her, making it clear her release
“‘depend[ed] on how the investigation continue[d].”” Id. at 65 (first
alteration in original). Sylvia eventually implicated her husband “[i]n
response to often leading questions|.]” Id. Writing for the Supreme
Court, Justice Scalia emphasized: “Sylvia Crawford made her state-
ment while in police custody, herself a potential suspect in the case.”
Id. Hence, her “recorded statement, knowingly given in response to
structured police questioning, qualifies under any conceivable defi-
nition [of interrogation.]” Id. at 53 n.4 (emphasis added).

Dramatic factual differences separate Crawford from Ms.
Carlson’s photographic identification of defendant. Never a suspect,
Ms. Carlson was the elderly victim of a robbery and assault that left
her with bruising over one eye, a contusion to the right frontal lobe
of one lung, and three fractured ribs. Whereas Sylvia Crawford was

10. Where exactly courts are to locate an authoritative expression of interroga-
tion’s colloquial meaning remains an epistemological mystery.
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interrogated at a police station, Detective Utley approached Ms.
Carlson at the hospital. Specifically, he found Ms. Carlson awaiting
tests and “still strapped [to] the board [on which] she was trans-
ported [from home].” The Crawford detectives posed leading ques-
tions and pressured Sylvia Crawford to implicate her husband.
Avoiding leading questions, Detective Utley simply informed Ms.
Carlson the photographs “may or may not” contain a picture of her
assailant. He then showed her six photographs one at a time.
Unprompted, Ms. Carlson identified defendant as her attacker.

The questioning of Sylvia Crawford manifestly satisfies the dic-
tionary definition of interrogation, which, if not dispositive, is at least
pertinent. According to The Oxford American College Dictionary
697 (2002), “to interrogate” is to “ask questions of (someone, esp. a
suspect or a prisoner) closely, aggressively, or formally.” This deno-
tation aptly describes Sylvia’s treatment at the hands of police detec-
tives. On the other hand, the same cannot be said of Ms. Carlson’s
photographic identification. Detective Utley’s bedside lineup was
hardly formal, and nothing about it suggests the detective behaved
aggressively. Moreover, the narrow scope of the examination argues
against characterizing it as a detailed inquiry or structured police
questioning. See State v. Nix, 2004-Ohio-5502 {77 (Ohio Ct. App.)
(holding a hospitalized victim’s photographic identification of his
assailant was not testimonial when the victim “was not a suspect in
any crime, and . . . not under any form of custody that would have led
to Miranda warnings and the type of ‘structured [police] questioning’
sufficient to be called a police ‘interrogation’ . . . in the colloquial
sense of the word.”).

Many of the factors the majority isolates as relevant to recog-
nizing interrogations seem consistent with Crawford. The majority
advises our trial courts to consider, inter alia, “the setting of
the questioning” and the “role or responsibility of the officer.” It dis-
tinguishes “preliminary fact-gathering” from “structured police ques-
tioning;” “preliminary fact-gathering” becomes “structured police
questioning,” and therefore interrogation, when law enforcement em-
ploys formality and command to “elicit[] statements for . . . trial.” The
application of these criteria to the facts of Crawford would doubtless
lead to the same conclusions as those reached by the Supreme Court.
However, it likewise should have led the majority to determine Ms.
Carlson’s photographic identification was not testimonial. “[F]ormal-
ity and command” were entirely absent from Detective Utley’s lineup,
and, consequently, it did not constitute an interrogation.
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The majority completes its analytical framework for evaluating
potential Crawford violations with the following “additional prong:”
“whether a reasonable person in the declarant’s position would know
or should have known his or her statements would be used at a sub-
sequent trial.” Neither Detective Utley nor Ms. Carlson had grounds
to anticipate Ms. Carlson’s unavailability at trial and the ensuing need
to use her photographic identification. Furthermore, the conditions
under which Ms. Carlson performed her identification (strapped to a
board at the hospital and awaiting tests) make it doubtful she spoke
with defendant’s trial in mind. Of course, she realized Detective Utley
hoped to apprehend her assailant, and Detective Utley certainly
presented his lineup with a view toward establishing probable cause.
Yet in its comments on initial appearances held pursuant to N.C.G.S.
§ 156A-511, the majority indicates merely acting to establish probable
cause is ordinarily not enough to render evidence testimonial.

“[T]he central [aim] of a criminal trial is to decide the factual
question of the defendant’s guilt or innocence.” Delaware v. Van
Arsdall, 475 U.S. 673, 681 (1986). Today’s unintentional extension of
Crawford could subvert this goal by depriving juries of evidence that
would otherwise aid them in their efforts to discern the truth. Such
an outcome is sure to erode public respect for the judicial process.
As with Ms. Carlson’s statement to Officer Cashwell, I am convinced
Ms. Carlson’s photographic identification of defendant is not testi-
monial. Notwithstanding my disagreement with the majority over the
status of the photographic identification, I agree the instant case
should be remanded to the Court of Appeals for review of defendant’s
remaining assignments of error.
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JAMIE REEP, ON BEHALF OF HIMSELF AND ALL OTHERS SIMILARLY SITUATED V. THEODIS
BECK, SECRETARY OF THE NORTH CAROLINA DEPARTMENT OF CORREC-
TION, anp JUDY SILLS, MANAGER, COMBINED RECORDS SECTION OF THE
DEPARTMENT OF CORRECTION, IN THEIR OFFICIAL CAPACITIES

No. 345PA04
(Filed 7 October 2005)

Pleadings— sequence of considering motions—class certifica-
tion—judgment on pleadings
The Court of Appeals erred by holding in an unpublished
opinion that the trial court erred when it did not consider plain-
tiff’s motion for class certification prior to ruling on defendants’
dispositive motion for judgment on the pleadings, because: (1)
the Court of Appeals considered an issue not preserved at trial to
reach an erroneous result; (2) the Court of Appeals’ rigid formu-
lation could thwart judicial economy and invite abuse; (3) in
determining the sequence in which motions will be considered,
North Carolina judges will continue to be mindful of longstand-
ing exceptions to the mootness rule and other factors affect-
ing traditional notions of justice and fair play; and (4) while our
Supreme Court expressed no opinion on the merits of plain-
tiff’s appeal, it concluded that the trial court did not err as a
matter of law in considering defendants’ motion for judgment
on the pleadings prior to ruling on plaintiff’s motion for class
certification.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, 164 N.C. App.
779, 596 S.E.2d 906 (2004), reversing an order entered 27 February
2003 by Judge Evelyn Werth Hill in Superior Court, Wake County
and remanding the case to the trial court. Heard in the Supreme Court
16 May 2005.

North Carolina Prisoner Legal Services, Inc., by J. Phillip
Griffin, Jr., for plaintiff-appellee.

Roy Cooper, Attorney General, by FElizabeth F. Parsons,
Assistant Attorney General, and James Peeler Smith, Special
Counsel, for defendant-appellants.
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EDMUNDS, Justice.

In this case, the Court of Appeals considered an issue not pre-
served at trial to reach a result that we find to be erroneous.
Accordingly, we reverse.

On 10 August 1999, plaintiff Jamie Reep entered a plea of guilty
to one count of felony assault with a dangerous weapon inflicting
serious injury. Plaintiff was sentenced to a minimum term of forty
months and a maximum term of fifty-seven months with credit for
255 days of pretrial confinement. While serving his minimum sen-
tence, plaintiff received 148 days of earned time sentence reduction
credit and was awarded 111 days of meritorious time reduction
credit, all applied against his maximum term. Of the 259 days, 245
were applied in calculating plaintiff’s minimum release date of 27
March 2002. The Department of Correction (DOC) intentionally left
fourteen days uncredited in order to comply with the statutory
requirement that an offender serve at least his minimum term.
N.C.G.S. § 15A-1340.13(d) (2003).

Plaintiff was released from incarceration into post-release su-
pervision on 27 March 2002. However, this post-release supervision
was revoked on 20 July 2002, and plaintiff was returned to DOC to
serve nine months of his original sentence. Plaintiff requested that
DOC apply the previously unapplied fourteen days of sentence re-
duction credit to his nine month term. DOC refused, explaining later
that for administrative purposes, it treats the time a defendant
must serve when returned to custody under similar circumstances
“as an additional, stand-alone sentence.” Pursuant to this interpreta-
tion, plaintiff would be entitled only to credits earned during his
reimprisonment.

On 20 December 2002, plaintiff filed in Wake County Superior
Court a class action complaint on behalf of himself and all others
similarly situated. Plaintiff’s complaint, which named officials of
the North Carolina Department of Correction as defendants, alleged
that his statutory and constitutional rights were being violated as a
result of defendants’ refusal “to credit all earned and/or awarded
sentence reduction credits to [an] inmate[’]s maximum term of
imprisonment” when the inmate was reincarcerated after revoca-
tion of post-release supervision. Plaintiff further alleged that de-
fendants’ practice ensures that he would be held beyond the time he
was lawfully required to serve. The same day, plaintiff moved for
class certification pursuant to Rule 23 of the North Carolina Rules
of Civil Procedure.
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On 9 January 2003, while the class action complaint and certifi-
cation motion were pending, plaintiff entered a plea of guilty in
Gaston County Superior Court to larceny, a Class H felony. The trial
court imposed an active sentence of sixteen to twenty months, to be
served concurrently with the nine month incarceration imposed on
plaintiff when his post-release supervision was revoked. As a result,
the larceny sentence entirely subsumed the nine month sentence for
which plaintiff was claiming fourteen days of credit.

Defendants filed their answer to plaintiff’'s complaint on 29
January 2003. In light of plaintiff’s concurrent larceny sentence,
defendants the next day also filed a motion for judgment on the
pleadings, arguing that plaintiff’s claims were moot. The trial court
conducted a hearing on 18 February 2003 at which plaintiff advised
the court that defendants had stipulated during discovery that thirty-
four reincarcerated individuals were in similar situations. Following
the hearing, the trial court entered an order of dismissal on 27
February 2003, concluding that plaintiff’s claim was “moot as a mat-
ter of fact and a matter of law” and that there was “no recognized
exception to the [m]ootness [r]ule in this case.” The trial court’s order
did not address plaintiff’s motion for class certification.

Plaintiff entered notice of appeal to the North Carolina Court of
Appeals. In an unpublished opinion, that court reversed and
remanded, concluding that “[t]he trial court erred in considering [the]
dispositive motion before ruling on plaintiff’s motion for class certi-
fication.” Reep v. Beck, 164 N.C. App. 779, 596 S.E.2d 906, 2004 N.C.
App. LEXIS 1115, at *8 (June 15, 2004) (No. COA03-961). Accordingly,
the Court of Appeals ordered that “[o]n remand, the trial court shall
rule upon plaintiff’s motion for class certification before addressing
any motions respecting mootness.” 2004 N.C. App. LEXIS 1115, at *8.
On 14 July 2004, this Court granted defendants’ motion for temporary
stay, and on 2 December 2004 we allowed defendants’ petitions for
writ of supersedeas and for discretionary review of the Court of
Appeals decision.

We begin by considering defendants’ contention that the Court of
Appeals erroneously asserted appellate jurisdiction when it ruled on
an issue not properly before it. Defendants claim that questions per-
taining to the sequence in which the motions should be addressed by
the trial court were not preserved for appellate review.

Generally, except for matters set out in North Carolina Rule of
Appellate Procedure 10(a), issues occurring during trial must be pre-



IN THE SUPREME COURT 37

REEP v. BECK
[360 N.C. 34 (2005)]

served if they are to be reviewed on grounds other than plain error.!
Rule 10(b)(1) provides, in part, that to preserve a question for appel-
late review, “a party must have presented to the trial court a timely
request, objection or motion, stating the specific grounds for the rul-
ing the party desired the court to make.” N.C. R. App. P. 10(b)(1). We
have observed that:

This subsection of [Rule 10] . . . . is directed to matters which
occur at trial and upon which the trial court must be given an
opportunity to rule in order to preserve the question for appeal.
The purpose of the rule is to require a party to call the court’s
attention to a matter upon which he or she wants a ruling before
he or she can assign error to the matter on appeal.

State v. Canady, 330 N.C. 398, 401, 410 S.E.2d 875, 878 (1991). A trial
issue that is preserved may be made the basis of an assignment of
error pursuant to Rule 10, and

[t]he scope of review by an appellate court is usually limited to a
consideration of the assignments of error in the record on appeal
and . . . if the appealing party has no right to appeal the appellate
court should dismiss the appeal ex mero motu. When a party fails
to raise an appealable issue, the appellate court will generally not
raise it for that party.

Harris v. Harris, 307 N.C. 684, 690, 300 S.E.2d 369, 373-74 (1983)
(citation omitted); see also State v. Golphin, 352 N.C. 364, 460-61, 533
S.E.2d 168, 231 (2000) (noting that the trial court was not afforded an
opportunity to rule on the pertinent issue and that the defendant’s
subsequent efforts to preserve the issue for review were insufficient
to satisfy Rule 10), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 305
(2001); State v. Hoffman, 349 N.C. 167, 177, 505 S.E.2d 80, 86 (1998)
(holding that the defendant failed properly to preserve assignment of
error for appellate review because the trial court had no opportunity
to consider the defendant’s contention as presented on appeal), cert.
dented, 526 U.S. 1053, 143 L. Ed. 2d 522 (1999); Revels v. Robeson
Cty. Bd. of Elections, 167 N.C. App. 358, 361, 605 S.E.2d 219, 221
(2004) (dismissing the plaintiff’s assignment of error because the
theories argued on appellate review had not been presented before
the trial court).

1. Plain error review is limited to alleged evidentiary and instructional errors in
criminal cases. State v. Gregory, 342 N.C. 580, 584, 467 S.E.2d 28, 31 (1996).
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In addition, we have held that the “ ‘rules of this Court, governing
appeals, are mandatory and not directory.” ” State v. Fennell, 307 N.C.
258, 263, 297 S.E.2d 393, 396 (1982) (quoting Pruitt v. Wood, 199 N.C.
788, 789, 156 S.E. 126, 127 (1930)). Although Rule 2 allows an appel-
late court to address a trial issue not properly preserved and raised
on appeal, this power is to be invoked by either court of the appellate
division only on “rare occasions” for such purposes as to prevent
manifest injustice or to expedite a decision affecting the public inter-
est. Blumenthal v. Lynch, 315 N.C. 571, 578, 340 S.E.2d 358, 362
(1986); see also Steingress v. Steingress, 350 N.C. 64, 66, 511 S.E.2d
298, 299-300 (1999) (noting that Rule 2 should only be used in “excep-
tional circumstances”).

Here, our review of the record reveals that the issue of the
sequence in which the motions should be resolved was never raised
before the trial court. When the trial court entered its order dismiss-
ing plaintiff’s class action complaint on 27 February 2003, two
motions were pending: (1) plaintiff’s motion for class certification,
and (2) defendants’ motion for judgment on the pleadings. Related
documents supporting and opposing the two motions had also been
filed. An examination of these documents indicates that while plain-
tiff contended that he met the requirements for class certification and
that his claim was not moot or, in the alternative, met one of the
mootness doctrine exceptions, nowhere did he argue that the trial
court was required to rule on his motion for class certification prior
to addressing defendants’ motion for judgment on the pleadings.
Similarly, the transcript of the 18 February 2003 hearing indicates
that while plaintiff’s counsel advised the trial court that class certifi-
cation was a matter within the court’s discretion, counsel never
argued that the court must exercise that discretion before dealing
with defendants’ dispositive motion. Accordingly, the trial court was
not afforded an opportunity to consider and rule on questions regard-
ing the sequence in which it should take up the pending motions.
Plaintiff’s failure to preserve this issue for appellate review resulted
in waiver of the purported error. N.C. R. App. P. 10(b)(1); State v.
Jaynes, 342 N.C. 249, 263, 464 S.E.2d 448, 457 (1995), cert. denied,
518 U.S. 1024, 135 L. Ed. 2d 1080 (1996); see also Hoffman, 349 N.C.
at 177, 505 S.E.2d at 86.

Because the issue was not preserved, only Rule 2 of the North
Carolina Rules of Appellate Procedure would permit the Court of
Appeals to raise the issue sua sponte. However, that court’s opin-
ion addresses neither plaintiff’s waiver of the issue nor that court’s
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election nevertheless to suspend the rules. It is apparent, then,
that the Court of Appeals used Rule 2 sub silentio in an unpublished
opinion to reach a potentially sweeping result that we determine to
be incorrect.

The Court of Appeals relied on two cases in arriving at its con-
clusion. See Reep, 2004 N.C. App. LEXIS 1115, at *5-8 (discussing
Pitts v. Am. Sec. Ins. Co., 144 N.C. App. 1, 550 S.E.2d 179 (2001),
aff’d per curiam by an equally divided court, 356 N.C. 292, 569
S.E.2d 647 (2002), and Gaynoe v. First Union Corp., 153 N.C. App.
750, 571 S.E.2d 24 (2002), disc. rev. denied, 356 N.C. 671, 577 S.E.2d
118 (2003)). In Pitts, the Court of Appeals stated that “[d]ispositive
motions . . . are not properly considered by the trial court until after
ruling on a motion for class certification.” 144 N.C. App. at 19, 550
S.E.2d at 193. We allowed discretionary review, and the Pitts decision
was affirmed per curiam by an equally divided Court. As a result, the
Court of Appeals decision was “left undisturbed and stands without
precedential value.” Pitts, 356 N.C. at 293, 569 S.E.2d at 647-48. Later,
in Gaynoe, another Court of Appeals panel distinguished Pitts on the
grounds that the plaintiff in Pitts had filed her complaint and her
motion for class certification at the same time, while in Gaynoe the
plaintiff’s motion for class certification was filed nineteen months
after the complaint. Gaynoe, 153 N.C. App. at 756, 571 S.E.2d at 27. In
addition, the parties in Gaynoe stipulated that the trial court could
consider both motions simultaneously. Id. at 756, 571 S.E.2d at 28.
Based on these distinctions, the Gaynoe court held that the trial
court did not err in allowing the defendant’s motion for summary
judgment before ruling on the plaintiff’s pending motion for class cer-
tification. Id. at 756, 571 S.E.2d at 27-28.

After reviewing these cases, the Court of Appeals concluded that,
absent the particular circumstances seen in Gaynoe, the “rule” in
Pitts should be applied. Reep, 2004 N.C. App. LEXIS 1115, at *7-8.
Accordingly, the Court of Appeals held that the trial court erred when
it did not consider plaintiff’s motion for class certification prior to
ruling on defendants’ dispositive motion for judgment on the plead-
ings. Id. at *8. Thus, the Court of Appeals effectively established in an
unpublished opinion a rule of law applicable to trial courts in which
class certification motions are pending.

We believe that the Court of Appeals’ rigid formulation could
thwart judicial economy and invite abuse. For instance, an incarcer-
ated pro se litigant might simultaneously file a frivolous claim fash-
ioned as a class action along with a class certification motion. In such
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circumstances, we see no justification for requiring the trial court to
address class certification before ruling on a dispositive motion to
dismiss the frivolous claim. This Court is confident that, in determin-
ing the sequence in which motions will be considered, North Carolina
judges will continue to be mindful of longstanding exceptions to the
mootness rule and other factors affecting traditional notions of jus-
tice and fair play. See, e.g., Simeon v. Hardin, 339 N.C. 358, 371, 451
S.E.2d 858, 867 (1994) (concluding that even assuming the named
plaintiff’s claims were moot, termination of the class representative’s
claim did not moot the claims of the unnamed members of the class
because the claim was “ ‘capable of repetition, yet evading review’ ”;
therefore, the plaintiff could continue to represent the interests of
the class if the action were certified) (citation omitted); see also Cty.
of Riverside v. McLaughlin, 500 U.S. 44, 52, 114 L. Ed. 2d 49, 60
(1991) (recognizing that “ ‘[sJome claims are so inherently transitory
that the trial court will not have even enough time to rule on a motion
for class certification before the proposed representative’s individ-
ual interest expires’”) (alteration in original) (citation omitted).
See generally 5 James Wm. Moore et al., Moore’s Federal Practice
§ 23.64[1][b] (3d ed. 2005) (discussing mootness, class certification,
and relation-back exception).

Here, the trial court heard arguments presented by both parties
concerning class certification and the mootness doctrine and its
exceptions. Based on this information, the trial court concluded that
“[p]laintiff has failed to show any injury” and therefore no mean-
ingful relief was available, that plaintiff’s claim in the class action
complaint was “moot as a matter of fact and a matter of law,” and
that there was “no recognized exception to the [m]ootness [r]ule in
this case.” While we express no opinion on the merits of plain-
tiff’s appeal, the trial court did not err as a matter of law in con-
sidering defendants’ motion for judgment on the pleadings prior to
ruling on plaintiff’s motion for class certification. To the extent
the Court of Appeals promulgated a bright-line rule regarding this
issue, it is overruled.

Based on the foregoing, we reverse the decision of the Court of
Appeals. The case is remanded to the Court of Appeals for consider-
ation of plaintiff’s assignments of error.

REVERSED AND REMANDED.
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SANDRA J. CLARK, EMPLOYEE V. WAL-MART, EMPLOYER, INSURANCE COMPANY OF
THE STATE OF PENNSYLVANIA, CARRIER

No. 321PA04
(Filed 7 October 2005)

Workers’ Compensation— total and permanent disability—
ongoing benefits—no presumption of continuing disability

The Court of Appeals erred in a workers’ compensation case
by affirming the Industrial Commission’s opinion and award of
total and permanent disability compensation to plaintiff
employee based on a presumption of continuing disability merely
as a result of plaintiff’s receipt of ongoing benefits arising from
defendants’ admission of compensability, and this case is
remanded to the Court of Appeals for further remand to the
Industrial Commission with instructions to find new facts and
make new conclusions of law in accordance with the proper bur-
den of proof, because: (1) the law in North Carolina is well set-
tled that an employer’s admission of the compensability of a
workers’ compensation claim does not give rise to a presumption
of disability in favor of the employee; (2) although a presumption
of disability in favor of an employee arises in limited circum-
stances, neither a Form 21 nor a Form 26 has been filed, nor
has a prior award by the Industrial Commission been entered;
and (3) the burden remained on plaintiff to prove her disability,
and the Commission should not have shifted the burden to
defendants to prove that plaintiff was not capable of returning to
gainful employment.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 163 N.C. App. 686, 594 S.E.2d
433 (2004), affirming an opinion and award filed 31 January 2002 and
an order filed 21 November 2002 by the North Carolina Industrial
Commission. Heard in the Supreme Court 16 May 2005.

The Deuterman Law Group, PA, by Daniel L. Deuterman, for
plaintiff-appellee.

Young Moore and Henderson PA., by Michael W. Ballance and
Jennifer T. Gottsegen, for defendant-appellants.

Jay A. Gervast, Jr., Counsel for the North Carolina Academy of
Trial Lawyers, amicus curiae.
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LAKE, Chief Justice.

This case arises from proceedings before the North Carolina
Industrial Commission (the Commission) and raises the issue
whether the Commission erred in awarding plaintiff, Sandra J. Clark,
ongoing benefits for total and permanent disability as a result of her
21 December 1998 work-related injury.

The record shows that plaintiff was employed by Wal-Mart Stores,
Inc. (defendant-employer) on 16 July 1998 as a greeter. On 21 Decem-
ber 1998, plaintiff was straightening merchandise when she was
asked to move a sled that was used for displays during the holidays.
The sled was on a high shelf, and plaintiff had to use a ladder to get
to it. When she began to move the sled, plaintiff found that it was
heavy, and it started to slip. As plaintiff grabbed the sled to keep it
from falling, she felt a sharp pain in her lower back. Plaintiff suffered
compression fractures at L1 and L2, which were either caused or sig-
nificantly aggravated by the incident.

Defendant-employer and Insurance Company of the State of
Pennsylvania (collectively, defendants) admitted plaintiff’s right to
receive compensation pursuant to N.C.G.S. § 97-18(b) and completed
Form 33R, “RESPONSE TO REQUEST THAT CLAIM BE ASSIGNED
FOR HEARING,” in response to plaintiff’s request for a hearing to
determine the issue of permanent total disability. Prior to the eviden-
tiary hearing before Deputy Commissioner Kim L. Cramer, the parties
entered into an agreement in which they stipulated that defendants
had accepted liability for the injury and had paid temporary total dis-
ability benefits since the date of the accident. Following the hearing,
the deputy commissioner awarded ongoing benefits to plaintiff, and
defendants appealed. The Full Commission affirmed the award and
stated: “As plaintiff has been receiving ongoing benefits, the burden
is on defendants to show that she is capable of returning to gainful
employment.” The Full Commission also concluded that plaintiff was
totally and permanently disabled and entitled to lifetime benefits.
Defendants appealed to the Court of Appeals, which affirmed the
opinion and award of the Full Commission by holding that defend-
ants’ admission of compensability gave rise to a presumption of con-
tinuing disability in favor of plaintiff. This Court allowed defendants’
petition for discretionary review. For the reasons stated, we reverse
the Court of Appeals’ decision and remand with instructions.

The Commission, possessing exclusive original jurisdiction over
workers’ compensation cases, has the duty to hear the evidence and
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file its award, “together with a statement of the findings of fact, rul-
ings of law, and other matters pertinent to the questions at issue.”
N.C.G.S. § 97-84 (2003). Appellate review of an award from the
Industrial Commission is generally limited to two issues: (1) whether
the findings of fact are supported by competent evidence, and (2)
whether the conclusions of law are justified by the findings of fact.
Hendrix v. Linn-Corriher Corp., 317 N.C. 179, 186, 345 S.E.2d 374,
379 (1986). If the conclusions of the Commission are based upon a
deficiency of evidence or misapprehension of the law, the case
should be remanded so “that the evidence [may] be considered in its
true legal light.” McGill v. Town of Lumberton, 215 N.C. 752, 754, 3
S.E.2d 324, 326 (1939).

The North Carolina General Statutes and ample case law distin-
guish between the separate concepts of “compensability” and “dis-
ability.” See N.C.G.S. § 97-2(9), (11) (2003). To establish “compens-
ability” under the North Carolina Workers’ Compensation Act (the
Act), a “claimant must prove three elements: (1) [t]hat the injury was
caused by an accident; (2) that the injury arose out of the employ-
ment; and (3) that the injury was sustained in the course of employ-
ment.” Gallimore v. Marilyn’s Shoes, 292 N.C. 399, 402, 233 S.E.2d
529, 531 (1977). This Court has previously held that whether an injury
is “compensable” is resolved only by the question of whether an
employee has an injury which would entitle her to compensation if
she could also show that it had “disabled” her within the meaning of
the Act. Hendrix, 317 N.C. at 185, 345 S.E.2d at 378.

“Disability,” within the North Carolina Workers’ Compensation
Act, “means incapacity because of injury to earn the wages which
the employee was receiving at the time of injury in the same or any
other employment.” N.C.G.S. § 97-2(9). The employee seeking
compensation under the Act bears “the burden of proving the exist-
ence of [her] disability and its extent.” Hendrix, 317 N.C. at 185, 345
S.E.2d at 378. In order to support a conclusion of disability, whether
temporary or permanent, the Commission must find that the
employee has shown:

(1) that [she] was incapable after h[er] injury of earning the same
wages [s]he had earned before h[er] injury in the same employ-
ment, (2) that [she] was incapable after h[er] injury of earning the
same wages [s]he had earned before h[er] injury in any other
employment, and (3) that [her] incapacity to earn was caused
by [her] injury.
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Hilliard v. Apex Cabinet Co., 305 N.C. 593, 595, 290 S.E.2d 682,
683 (1982).

In the case at hand, defendants fully admitted the compensability
of the plaintiff’s injury, leaving her only to prove her disability in
order to receive continued compensation. However, plaintiff was
relieved of this burden. Contrary to the decisions of the Commission
and the Court of Appeals in the instant case, the law in North
Carolina is well settled that an employer’s admission of the “com-
pensability” of a workers’ compensation claim does not give rise to a
presumption of “disability” in favor of the employee.

In Johnson v. Southern Tire Sales & Serv., 3568 N.C. 701, 599
S.E.2d 508 (2004), this Court expressly stated that “a presumption of
disability in favor of an employee arises only in limited circum-
stances.” Id. at 706, 599 S.E.2d at 512. Those limited circumstances
are (1) when there has been an executed Form 21, “AGREEMENT
FOR COMPENSATION FOR DISABILITY”; (2) when there has been
an executed Form 26, “SUPPLEMENTAL AGREEMENT AS TO PAY-
MENT OF COMPENSATION”; or (3) when there has been a prior dis-
ability award from the Industrial Commission. Id. Otherwise, the bur-
den of proving “disability” remains with plaintiff, even if the employer
has admitted “compensability.”

In Johnson, neither a Form 21 nor a Form 26 had been filed and
approved by the Commission, nor had there been a prior award by
the Industrial Commission. Accordingly, this Court held that the
employer’s admission of compensability and payment of disability
benefits to the employee did not give rise to a presumption of con-
tinuing disability in favor of the employee. Id. Similarly, in the
present case, neither a Form 21 nor a Form 26 has been filed, nor has
a prior award by the Industrial Commission been entered. Thus,
plaintiff is not entitled to a presumption of continuing disability as a
matter of law. The Commission erred in presuming plaintiff was dis-
abled merely as a result of her receipt of ongoing benefits arising
from defendants’ admission of compensability. Accordingly, the
Commission also erred in shifting the burden to defendants to prove
that plaintiff was not capable of returning to gainful employment.
“Because the burden remained on plaintiff to prove [her] disability,
the Commission was obligated to make specific findings regarding
the existence and extent of any disability suffered by plaintiff.” Id. at
707, 599 S.E.2d at 512-13.
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In affirming the decision of the Full Commission in this case, the
Court of Appeals not only ignored the precedent of this Court, but
also the precedent established by its own recent decisions. See
Cialino v. Wal-Mart Stores, Inc., 156 N.C. App. 463, 471, 577 S.E.2d
345, 351 (2003) (“Neither [the Court of Appeals] nor [the] Supreme
Court has ever applied a continuing presumption of disability in a
context other than an award by the Industrial Commission, a Form
21, or a Form 26 settlement agreement.”); Parker v. Wal-Maxrt Stores,
Inc., 156 N.C. App. 209, 211-12, 576 S.E.2d 112, 113-14 (2003) (stating
that the Commission’s findings must sufficiently reflect that the
employee carried the burden of proving disability by all three
Hilliard factors in a claim in which defendants had admitted com-
pensability under N.C.G.S. § 97-18(d) through payment of compensa-
tion beyond ninety days); Gilberto v. Wake Forest Univ., 152 N.C.
App. 112) 115, 566 S.E.2d 788, 791 (2002) (stating that although the
employee established temporary total disability, she retained the bur-
den of proving a continuing total disability); Effingham v. Kroger
Co., 149 N.C. App. 105, 108, 112, 561 S.E.2d 287, 290, 292 (2002) (stat-
ing that even though the employee was awarded temporary total dis-
ability benefits and her injury was accepted as compensable by
defendants pursuant to the filing of a Form 60, she was not entitled
to “a presumption of continuing disability”); Sims v. Charmes/Arby’s
Roast Beef, 142 N.C. App. 154, 159-60, 542 S.E.2d 277, 281-82, disc.
rev. dented, 3563 N.C. 729, 550 S.E.2d 782 (2001) (“[A]dmitting com-
pensability and liability, whether through notification of the
Commission by the use of a Form 60 or through paying benefits
beyond the statutory period provided for in [N.C.]G.S. § 97-18(d),
does not create a presumption of continuing disability as does a
Form 21 agreement.”); Royce v. Rushco Food Stores, Inc., 139 N.C.
App. 322, 330-31, 533 S.E.2d 284, 289 (2000) (stating that the
employee retained the burden of proof and was not entitled to a pre-
sumption of continuing disability as a result of the Commission’s ear-
lier determination that she was temporarily and totally disabled);
Olivares-Juarez v. Showell Farms, 138 N.C. App. 663, 666, 532 S.E.2d
198, 201 (2000) (stating that “the Commission erred in placing the ini-
tial burden on [defendants] . . . without first requiring plaintiff to
establish the existence and extent of his disability” when compensa-
tion was initiated without prejudice under N.C.G.S. § 97-18(d));
Demery v. Converse, Inc., 138 N.C. App. 243, 252, 530 S.E.2d 871, 877
(2000) (noting that plaintiff is not entitled to a presumption of total
disability without a Form 21 agreement); Brice v. Sheraton Inn, 137
N.C. App. 131, 137, 527 S.E.2d 323, 327-28 (2000) (stating that
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although plaintiff had met her burden of proving temporary total dis-
ability, she failed to prove permanent and total disability; thus, no
burden to refute such a claim shifted to defendant).

For the foregoing reasons, we reverse the decision of the Court
of Appeals affirming the Industrial Commission’s opinion and award
of complete and total disability compensation to plaintiff by use of
presumption. This case is remanded to the Court of Appeals for fur-
ther remand to the Industrial Commission with instructions to find
new facts and make new conclusions of law in accordance with the
proper burden of proof.

REVERSED AND REMANDED.

NORTH CAROLINA DEPARTMENT OF TRANSPORTATION v. STAGECOACH
VILLAGE, A NORTH CAROLINA NON-PROFIT CORPORATION

No. 529PA04
(Filed 7 October 2005)

Appeal and Error— appealability—interlocutory order—title
or area taken—substantial right
The Court of Appeals erred by dismissing plaintiff’s appeal of
an interlocutory order joining 106 individual condominium lot
owners as necessary parties to an action to condemn a portion
of the common area of the condominium development, and the
decision is vacated and remanded for a determination of the
appeal on its merits, because: (1) interlocutory orders concern-
ing title or area taken must be immediately appealed as vital pre-
liminary issues involving substantial rights adversely affected;
and (2) the possible existence of an easement, the basis upon
which the trial court ordered joinder of the unit owners, is a ques-
tion affecting title.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 166 N.C. App. 272, 601 S.E.2d
279 (2004), dismissing as interlocutory an appeal from an order
entered 27 March 2003 by Judge John O. Craig, III in Superior Court,
Guilford County. Heard in the Supreme Court 13 September 2005.
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Roy Cooper, Attorney General, by Hilda Burnett-Baker,
Assistant Attorney General, W. Richard Moore, Special Deputy
Attorney General, and James M. Stanley, Jv., Assistant
Attorney General, for plaintiff-appellant.

Smith Moore LLP, by Bruce P. Ashley and Shannon R. Joseph,
and Jeffrey K. Peraldo, PA., by Jeffrey K. Peraldo, for
defendant-appellee.

BRADY, Justice.

The issue in this case is whether an interlocutory order joining
106 alleged interest holders as necessary parties to a condemnation
action is immediately appealable. We hold it is and therefore vacate
and remand to the Court of Appeals.

Defendant, a North Carolina non-profit corporation, is the home-
owners’ association for a townhouse development in Guilford
County. On 15 January 2002, plaintiff initiated condemnation pro-
ceedings for 41,849 square feet (less than one acre) of the 20 acres of
common area owned by defendant. In its answer, defendant asserted
the development’s 106 individual lot owners were necessary parties
to the proceedings inasmuch as each of them owned an easement in
the common area. Defendant subsequently filed a motion under
N.C.G.S. § 136-108 for a judicial determination of this issue. The trial
court granted defendant’s motion and entered an order joining as
necessary parties to the condemnation action every individual record
owner in the development. The order also concluded each owner
held an easement in the entire common area and each owner’s
alleged compensable interest belonged to the lot owner, not the asso-
ciation. Plaintiff appealed to the Court of Appeals.

The Court of Appeals unanimously dismissed the appeal as in-
terlocutory and not affecting a substantial right of the parties. See
N.C. Dep’t of Transp. v. Stagecoach Vill., 166 N.C. App. 272, 601
S.E.2d 279 (2004). We allowed plaintiff’s petition for discretionary
review on 3 March 2005.

Interlocutory orders may be appealed immediately under two cir-
cumstances. The first is when the trial court certifies no just reason
exists to delay the appeal after a final judgment as to fewer than all
the claims or parties in the action. See N.C.G.S. § 1A-1, Rule 54(b)
(2003). The second is when the appeal involves a substantial right of
the appellant and the appellant will be injured if the error is not cor-
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rected before final judgment. See id. § 1-277 (2003); Dep’t of Transp.
v. Rowe, 351 N.C. 172, 174-75, 521 S.E.2d 707, 709 (1999).

The Court of Appeals correctly read our decisions in N.C. State
Highway Comm’n v. Nuckles and Rowe as holding interlocutory
orders concerning title or area taken must be immediately appealed
as “vital preliminary issues” involving substantial rights adversely
affected. Rowe, 351 N.C. at 176, 521 S.E.2d at 710; N.C. State
Highway Comm’n v. Nuckles, 271 N.C. 1, 14, 1565 S.E.2d 772, 784
(1967), modified by Rowe, 351 N.C. at 176-77, 521 S.E.2d at 710.
However, the court erroneously determined the order at issue does
not concern title to the property condemned.

“A title is not a piece of paper. It is an abstract concept which
represents the legal system’s conclusions as to how the interests in
a parcel of realty are arranged and who owns them.” William B.
Stoebuck & Dale A. Whitman, The Law of Property § 10.12 (3d ed.
2000). “An easement is an interest in land . . . .” Borders v. Yarbrough,
237 N.C. 540, 542, 75 S.E.2d 541, 542 (1953). The possible existence of
an easement, the basis upon which the trial court ordered joinder of
the unit owners, is a question affecting title; therefore, the trial
court’s order is subject to immediate review.

Accordingly, we vacate the decision of the Court of Appeals
and remand to that court with instructions to determine plaintiff’s
appeal on the merits.

VACATED AND REMANDED.

JUSTICE FOR ANIMALS, INC. v. LENOIR COUNTY SPCA, INC.

No. 135A05
(Filed 7 October 2005)

Animals— euthanization of feral cats—*“poke” procedure—
language disavowed

The decision of the Court of Appeals in this case is affirmed.
However, language in the Court of Appeals opinion regarding the
“poke” procedure employed by defendant to determine whether a
cat is feral or tame is disavowed because the issue of this proce-
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dure was neither the basis of plaintiff’s claim nor properly before
the Court of Appeals.

Appeal by plaintiff pursuant to N.C.G.S. § 7A-30(2), and cross-
appeal by defendant, from the decision of a divided panel of the
Court of Appeals, 168 N.C. App. 298, 607 S.E.2d 317 (2005), vacating
in part and reversing and remanding in part an order entered on 18
August 2003 by Judge Elizabeth A. Heath in District Court, Lenoir
County. Heard in the Supreme Court 13 September 2005.

Ward and Smith, PA., by A. Charles Ellis and Cheryl A.
Marteney, for plaintiff-appellant/appellee.

White & Allen, PA., by David J. Fillippeli, Jr. and Gregory E.
Floyd, for defendant-appellee/appellant.

PER CURIAM.

The decision of the Court of Appeals is affirmed. However, inas-
much as the issue of the “poke” procedure was not the basis of plain-
tiff’s claim nor properly before the Court of Appeals, we specifically

disavow the language in Section V. Civil Remedy for Protection of
Animals in that court’s opinion:

Testimony presented at trial tended to show that defendant
employs a “poke” procedure to determine whether to impound or
immediately euthanize an animal. On remand, the trial court
should make findings of fact and conclusions of law regarding
whether plaintiff has presented sufficient evidence to show
defendant’s use of the “poke” test to determine whether a cat is
feral or tame and defendant’s subsequent immediate [euthanasia]
constitutes “unjustifiable pain, suffering, or death.” N.C. Gen.
Stat. § 19A-1(2).

Justice for Animals, Inc. v. Lenoir Cty. SPCA, Inc., 168 N.C. App.
298, 306-07, 607 S.E.2d 317, 322-23 (2005). Thus, on remand, the trial
court is not to consider the “poke” procedure.

MODIFIED AND AFFIRMED.
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DAVID G. JONES v. EDWARD D. RATLEY anp BEST ROOFING COMPANY

No. 114A05
(Filed 7 October 2005)

Small Claims— de novo appeal to district court—applicable
procedures—necessity for findings and conclusions
The decision of the Court of Appeals affirming a district court
order requiring defendant to repay to plaintiff $2000 that plaintiff
allegedly paid to defendant in error is reversed for the reasons
stated in the dissenting opinion in the Court of Appeals that (1)
the informal processes of the small claims court do not continue
in a de novo appeal to the district court; (2) the district court
erred by failing to set forth proper findings of fact and conclu-
sions of law regarding whether plaintiff had been obligated to pay
$2,000 to defendant; and (3) the district court must address the
issue as to whether plaintiff should have had notice of a volun-
tary dismissal taken in an earlier action by the present defendant.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 168 N.C. App. 126, 607 S.E.2d
38 (2005), affirming a judgment entered on 8 August 2003 by Judge
Thomas G. Foster, Jr. in District Court, Guilford County. Heard in the
Supreme Court 12 September 2005.

No appearance or brief for plaintiff-appellee.
Douglas S. Harris for defendant-appellants.

PER CURIAM.

For the reasons stated in the dissenting opinion, the decision of
the Court of Appeals is reversed and remanded.

REVERSED AND REMANDED.
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EUNICE C. ECKARD, EXECUTRIX OF THE ESTATE OF STEVEN VINCENT ECKARD, DECEASED,
AND STATE OF NORTH CAROLINA, ex ReL. EUNICE C. ECKARD, EXECUTRIX OF THE
ESTATE OF STEVEN VINCENT ECKARD, DECEASED v. CHANAE EVON SMITH, MARK
STEPHEN McCOLLUM, STEVE WALLACE, PHILLIP H. REDMOND, SHERIFF OF
IREDELL CouNnty, HARTFORD FIRE INSURANCE COMPANY, anp IREDELL
COUNTY

No. 573A04
(Filed 7 October 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 166 N.C. App. 312, 603 S.E.2d
134 (2004), affirming orders entered on 5 June 2001 by Judge Sanford
L. Steelman, Jr. and on 17 April 2002 by Judge Mark E. Klass in
Superior Court, Iredell County. Heard in the Supreme Court 14
September 2005.

Wilson, Lackey & Rohr, P.C., by David S. Lackey, for plaintiff-
appellant Eckard.

Kennedy Covington Lobdell & Hickman, LLP, by F. Fincher
Jarrell and Wayne P. Huckel, for defendant-appellees McCollum,
Wallace, Redmond, Hartford Fire Insurance Company, and
Iredell County.

PER CURIAM.

AFFIRMED.
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ROBERT M. MAYO, PEeTITIONER V. NORTH CAROLINA STATE UNIVERSITY,
RESPONDENT
No. 164A05
(Filed 7 October 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 168 N.C. App. 503, 608 S.E.2d
116 (2005), affirming in part and reversing in part an order entered on
13 November 2003 by Judge Donald W. Stephens in Superior Court,
Wake County. Heard in the Supreme Court 14 September 2005.

Young Moore and Henderson PA., by Christopher A. Page, for
petitioner-appellee.

Roy Cooper, Attorney General, by Q. Shant-Martin, Assistant
Attorney General, for respondent-appellant.

PER CURIAM.

AFFIRMED.
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PATRICIA JOHNSON, DORIS LARYEA, LOVIE H. JONES, aND GERALDINE COLLIER
v. LYNWOOD LUCAS anp JOE PEACOCK, 1/a TRIANGLE TIMBER SERVICES

No. 158A05
(Filed 7 October 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 168 N.C. App. 515, 608 S.E.2d
336 (2005), dismissing as interlocutory an appeal from a partial sum-
mary judgment entered 9 June 2003 by Judge Howard E. Manning, Jr.
in Superior Court, Wake County. Heard in the Supreme Court 13
September 2005.

Hunter, Higgins, Miles, Elam & Benjamin, PLLC, by Robert N.
Hunter, Jr., for plaintiff-appellees.

Ligon and Hinton, by George Ligon, Jr., for defendant-appellant
Lucas.

PER CURIAM.
AFFIRMED.

Justice EDMUNDS did not participate in the consideration or
decision of this case.
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SAMPIE ADAMS, EmPLOYEE v. METALS USA, EMPLOYER, AMERICAN HOME
ASSURANCE/AIG CLAIMS SERVICES, INC., CARRIER
No. 156A05
(Filed 7 October 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 168 N.C. App. 469, 608 S.E.2d
357 (2005), affirming an opinion and award filed 19 September 2003
by the North Carolina Industrial Commission. Heard in the Supreme
Court 13 September 2005.

R. Steve Bowden & Associates, by Jarvis T. Harris, for
plaintiff-appellee.

Robinson & Lawing, L.L.P., by Jolinda J. Babcock, for
defendant-appellants.

PER CURIAM.

AFFIRMED.
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STATE OF NORTH CAROLINA v. JEFFREY BOWES

No. 394A03
(Filed 7 October 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 159 N.C. App. 18, 583 S.E.2d
294 (2003), affirming an order entered 10 December 2001 by Judge
Charles M. Vincent in District Court, Pitt County. On 5 February 2004,
the Supreme Court retained the State’s notice of appeal upon sub-
stantial constitutional questions pursuant to N.C.G.S. § 7A-30(1).
Heard in the Supreme Court 8 November 2004. On 16 December 2004,
the Court allowed the State’s petition for discretionary review as to
additional issues. Determined on the briefs without further oral argu-
ment pursuant to N.C. R. App. P. 30(%).

Roy Cooper, Attorney General, by Jeffrey R. Edwards, Assistant
Attorney General, for appellant North Carolina Division of
Motor Vehicles.

The Robinson Law Firm, PA., by Leslie S. Robinson, and Law
Offices of Keith A. Williams, PA., by Keith A. Williams, for
defendant-appellee.

PER CURIAM.

The decision of the Court of Appeals is vacated and the appeal is
dismissed as moot.

DISMISSED.

Justices MARTIN and WAINWRIGHT did not participate in the
consideration or decision of this case.
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JUDITH LYNN JACKSON v. FRED H. JACKSON, JR.

No. 172A05
(Filed 4 November 2005)

Divorce— separation agreement—intent of parties—ambigui-
ties—parol evidence
The decision of the Court of Appeals upholding an order of
the trial court voiding an entire separation agreement for vague-
ness and uncertainty is reversed for the reasons stated in the dis-
senting opinion in the Court of Appeals that the intent of the par-
ties can be determined by the plain language of the separation
agreement, and any ambiguities creating questions of fact may
properly be resolved with the use of parol evidence.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 169 N.C. App. 46, 610 S.E.2d
731 (2005), affirming an order entered on 1 March 2004 by Judge
Kimbrell Kelly Tucker in District Court, Cumberland County. Heard in
the Supreme Court 17 October 2005.

Reid, Lewis, Deese, Nance & Person, LLP, by Renny W. Deese,
JSor plaintiff-appellant.

Sullivan & Grace, PA., by Nancy L. Grace, for defendant-
appellee.
PER CURIAM.

For the reasons stated in the dissenting opinion, the decision
of the Court of Appeals is reversed. The case is remanded to
the Court of Appeals for further remand to the trial court for fur-
ther proceedings.

REVERSED AND REMANDED.
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CASTLE McCULLOCH, INC. v. DONALD LEE FREEDMAN, p/s/A FREEDMAN
ASSOCIATES, anxp FREEDMAN ASSOCIATES, INC.
No. 241A05
(Filed 4 November 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 169 N.C. App. 497, 610 S.E.2d
416 (2005), affirming a judgment entered on 17 March 2003 and an
order entered on 16 July 2003 by Judge William Z. Wood, Jr. in
Superior Court, Guilford County. Heard in the Supreme Court 19
October 2005.

Douglas S. Harris for plaintiff-appellant.

Elliot Pishko Morgan, PA., by David C. Pishko and J. Griffin
Morgan, for defendant-appellees.

PER CURIAM.

AFFIRMED.
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NONA DAVIS YOUNG (LINDQUIST), PLAINTIFF V. STEVEN PAUL YOUNG, DEFENDANT,
AND ALVIN YOUNG anD SHARON YOUNG, DEFENDANT-INTERVENORS
No. 213A05
(Filed 4 November 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 169 N.C. App. 31, 609 S.E.2d
795 (2005), affirming in part and vacating in part an order signed on
8 October 2003 by Judge Dougald N. Clark, Jr. in District Court,
Cumberland County. Heard in the Supreme Court 17 October 2005.

Law Offices of Dale S. Morrison, by Dale S. Morrison, for
plaintiff-appellee.

Mitchell, Brewer, Richardson, Adams, Burge & Boughman, by
Ronnie M. Mitchell, for defendant-appellant.

PER CURIAM.

The decision of the Court of Appeals is vacated, and the appeal is
dismissed as moot.

DISMISSED.

Justices MARTIN and BRADY did not participate in the consider-
ation or decision of this case.
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IN THE MATTER OF T.B.

No. 598PA04
(Filed 4 November 2005)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, 166 N.C.
App. 763, 604 S.E.2d 695 (2004), affirming an order terminating
respondent’s parental rights filed 22 July 2003 by Judge George R.
Murphy in District Court, Lee County. Heard in the Supreme Court 19
October 2005.

Tron D. Faulk for petitioner-appellee Lee County Department of
Soctal Services.

Peter Wood for respondent-appellant mother.

Elizabeth Boone for appellee Guardian ad Litem.
PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Armstrong v. No. 390P05-2 | Defs’ (James A. Barnes, Jr., M.D. and Denied
Barnes Newton Women’s Care, P.A.) PDR Under |10/06/05

N.C.G.S. § 7A-31 (COA04-300)
Case Below:
171 N.C. App. 287
Bersin v. Golonka No. 310P05 Plt’'s PDR Under N.C.G.S. § 7TA-31 Denied
(COA04-695) 11/03/05
Case Below:
170 N.C. App. 436
Blue Ridge Savs. No. 494PA05 |Plt's PDR Under N.C.G.S. § 7A-31 Allowed
Bank, Inc. v. Best & (COA04-1357) 11/03/05
Best, PL.L.C.
Case Below:
172 N.C. App. 170
Bowles v. BCJ No. 498P05 Def’s (N.C. Ins. Guaranty Ass'n) PDR Denied
Trucking Servs., Under N.C.G.S. § 7A-31 (COA04-1059) 11/03/05
Inc.
Case Below:
172 N.C. App. 149
Brooks v. Capstar No. 110A05 Plt’s Motion to Dismiss Appeal Allowed
Corp. (COA03-1064) 10/03/05
Case Below:
168 N.C. App. 23
Brown v. American | No. 357P05 1. Defs’ and Third Party Plts’ PDR Under |1. Denied
Multimedia, Inc. N.C.G.S. § 7TA-31 (COA04-1075) 10/06/05
Case Below: 2. Third-Party Defendants’ Conditional 2. Dismissed as
170 N.C. App. 697 PDR Under N.C.G.S. § 7TA-31 moot
10/06/05
Brown v. Brown No. 385P05 | Plt’s PDR Under N.C.G.S. § 7TA-31 Denied
(COA04-1189) 10/06/05
Case Below:
171 N.C. App. 358
Brown v. City of No. 428P05 Plt’'s PWC to Review the Decision of the Denied
Winston-Salem COA (COA04-1245) 10/06/05
Case Below:
171 N.C. App. 266
Bryson v. Cooper No. 640P04-3 | Plts’ “Motion for Ruling on Discretionary | Dismissed
Review or Rule to Show Cause Why Not 10/06/05

Case Below:
166 N.C. App. 759

and Motion to Compel” (COA03-1484)
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Cabaniss v. No. 369P05-2 |Plts’ PWC to Review Decision of COA Denied
Deutsche Bank (COA04-530) 10/06/05
Sec., Inc.
Case Below:
170 N.C. App. 180
Cabarrus Cty. v. No. 408P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
Systel Bus. Equip. (COA04-1221) 10/06/05
Co.
Brady, J.
Case Below: Recused
171 N.C. App. 423
Cannon v. No. 418P05 Plt’'s PDR Under N.C.G.S. § 7A-31 Denied
Goodyear Tire & (COA04-168) 10/06/05
Rubber Co.
Case Below:
171 N.C. App. 254
Capps v. NW Sign No. 383A05 1. Plt’s Motion to Dismiss Appeal 1. Denied
Indus. of N.C., Inc. 11/03/05
Case Below: 2. Defs’ Motion for Temporary Stay 2. Denied
171 N.C. App. 409 (COA04-1229) 09/16/05
3. Defs’ Petition for Writ of Supersedeas 3. Denied
09/16/05
Chambers v. Transit | No. 527A05 1. Def’s NOA (Dissent) 1. —
Mgmt.
2. Def’s Motion for Temporary Stay 2. Allowed
Case Below: (COA04-677) 11/03/05
172 N.C. App. 540
3. Def’s Petition for Writ of Supersedeas |3. Allowed
11/03/05
4. Def’s PDRas to Additional Issues 4. Allowed
11/03/05
Charter Med., Ltd. | No. 557A05 Plt’s NOA Based Upon a Constitutional Dismissed ex
v. Zigmed, Inc. Question (COA04-1337) mero motu
11/03/05
Case Below:
173 N.C. App. 213
Coker v. No. 532A05 1. Plts’ NOA (Dissent) 1. —
DaimlerChrysler
Corp. 2. Plts’ PDR as to Additional Issues 2. Denied
(COA04-523) 11/03/05
Case Below:
172 N.C. App. 386 3. Def’s Motion to Dismiss Appeal 3. Denied
11/03/05
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Cooke v. Cooke No. 249P05 Def’s PDR Under N.C.G.S. § 7TA-31 Denied
(COA04-414) 10/06/05
Case Below:
169 N.C. App. 455
Coremin v. Sherrill |No. 406P05 Plts’ PDR Under N.C.G.S. § 7A-31 Denied
Furniture Co. (COA04-844) 10/06/05
Case Below:
170 N.C. App. 697
Craven v. No. 497P05 Plt’'s PDR Under N.C.G.S. 7A-31 Denied
Demidovich (COA04-1193) 11/03/05
Case Below:
172 N.C. App. 340
D’Aquisto v. No. 415PA05 |Def’s (Missions St. Joseph’s Health Allowed
Mission St. Joseph’s System) PDR Under N.C.G.S. § 7A-31 10/06/05
Health Sys. (COA04-1259)
Case Below:
171 N.C. App. 216
Department of No. 305PA05 | Plt’s PDR Under N.C.G.S. § 7A-31 Allowed
Transp. v. M.M. (COA04-73) 10/06/05
Fowler, Inc.
Case Below:
170 N.C. App. 162
Faison v. American |No. 461P05 Plt’'s PDR Under N.C.G.S. § 7A-31 Denied
Nat’l Can Co. (COA04-1297) 10/06/05
Case Below:
171 N.C. App. 514
Fakhoury v. No. 395P05 1. Respondent’s PDR Under N.C.G.S. 1. Denied
Fakhoury § TA-31 (COA04-714) 08/18/05
Case Below: 2. Petitioner’s Motion to Dismiss PDR 2. Dismissed as
171 N.C. App. 104 moot
08/18/05
Fakhoury v. No. 441P05 1. Def’s PDR Under N.C.G.S. § 7A-31 1. —
Fakhoury (COA04-1514)
Case Below: 2. Def’s Motion to Withdraw PDR 2. Allowed
172 N.C. App. 170 10/06/05
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Goodson v. P.H. No. 464P05 1. Def’s (P.H. Glatfelter Co.) Motion for 1. Allowed
Glatfelter Co. Temporary Stay (COA04-886) Pending
Determination
Case Below: of Defendant’s
171 N.C. App. 596 PDR
08/25/05
Stay Dissolved
11/03/05
2. Def’s Petition for Writ of Supersedeas |2. Denied
11/03/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
11/03/05
Grant v. High Point | No. 474P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
Reg’l Health Sys. (COA04-1439) 10/06/05
Case Below:
172 N.C. App. 852
Greene v. Hicks No. 247P05 Plts’ PDR Under N.C.G.S. § 7A-31 Denied
(COA04-803) 10/06/05
Case Below:
169 N.C. App. 455
Hernandez v. No. 406P05 Def’s PDR under N.C.G.S. § 7A-31 Denied
Nationwide Mut. (COA04-1474) 10/06/05
Ins. Co.
Case Below:
171 N.C. App. 510
Hunt v. N.C. Dep’t |No. 545P05  |Plt’s PDR Under N.C.G.S. § 7A-31 Denied
of Corr. (COA04-1445) 11/03/05
Case Below:
173 N.C. App. 232
Tadanza v. Harper No. 277P05 Defendant and Counter Claimant’s Denied
(Robert N. Hunter, Jr., M.D., and Digestive |10/06/05
Case Below: Diseases Diagnostic Center, P.A.) PDR
169 N.C. App. 776 Under N.C.G.S. § 7TA-31 (COA04-801)
Inre APR.,, A.CR. |No.515P05 Respondent’s PDR Under N.C.G.S. § 7A-31 |Denied
(COA04-1372) 11/03/05
Case Below:
172 N.C. App. 591
Inre C.J. No. 508P05  |Juvenile’s PDR Under N.C.G.S. § 7TA-31 Denied
(COA04-1575) 11/03/05

Case Below:
172 N.C. App. 170
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In re H.M.L. No. 571P05  |Juvenile’s PDR Under N.C.G.S. § 7TA-31 Denied
(COA04-1478) 11/03/05
Case Below:
173 N.C. App. 232
Inre J.D.S. No. 511P05 Respondent’s (Father) PWC to Review the |Denied
Decision of the COA (COA04-213) 11/03/05
Case Below:
170 N.C. App. 244
Inre O.C. & O.B. No. 465P05 Respondent’s (Chiquetta C.) PDR Under Denied
N.C.G.S. § 7A-31 (COA04-923) 11/03/05
Case Below:
171 N.C. App. 457
Inre S.W. No. 417P05 Petitioner’s (S.W.) PDR Under N.C.G.S. Denied
§ 7A-31 (COA04-1138) 10/06/05
Case Below:
171 N.C. App. 335
Inre T.S.A. & D.S.G. | No. 487P05 Respondent’s (Father) PDR Under Denied
N.C.G.S. § 7A-31 (COA04-1057) 10/06/05
Case Below:
172 N.C. App. 170
Jack H. Winslow No. 466P05 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
Farms, Inc. v. (COA04-1679) 10/06/05
Dedmon
Case Below:
171 N.C. App. 754
Johnson v. Harnett |No. 334P05 1. Plts’ PDR Under N.C.G.S. § 7A-31 1. Denied
Cty. Planning Bd. (COA04-961) 10/06/05
Case Below: 2. Defs’ Conditional PDR Under N.C.G.S. |2. Dismissed as
170 N.C. App. 436 § TA-31 moot
10/06/05
Kegly v. City of No. 342P04-3 |1. Petitioners’ Urgent Motion for Stay 1. Denied
Fayetteville Pending Appeal (COA04-1123) 09/13/05
Case Below:
170 N.C. App. 656 2. Petitioners’ Petition for Writ of 2.Denied
Supersedeas 09/13/05
Brady, J.

Recused
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Loredo v. CSX No. 297A05 |1. Plts’ NOA (Dissent) (COA04-111) 1. —

Transp., Inc.

Case Below: 2. Plts’ PDR as to Additional Issues 2. Denied

169 N.C. App. 508 10/06/05
Martin, J.
Recused

Mathewson v. No. 424P05 Def’s (Stephen Carter) PDR Under Denied

Carter N.C.G.S. § 7TA-31 (COA04-1399) 11/03/05

Case Below:
171 N.C. App. 365

Mayo v. Mayo No. 529P05 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1334) 11/03/05
Case Below:

172 N.C. App. 844

McGladrey & No. 469A05 1. Plt-Appellant’s NOA (Dissent) 1. —
Pullen, LLP v. N.C. (COA04-911)

State Bd. of

Certified Pub. 2. Plt-Appellant’s NOA (Constitutional 2. Dismissed
Accountant Question) Ex mero motu
Exam’rs 10/06/05
Case Below: 3. Plt-Appellant’s PDR as to Additional 3. Denied
171 N.C. App. 610 Issues 10/06/05
Misenheimer v. No. 245A05 Def’s (James Clayton Burris) PWC to Allowed
Burris Review Decision of COA (COA04-445) 10/06/05
Case Below:

169 N.C. App. 539

Mitchum v. Gaskill | No. 481P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-977) 10/06/05
Case Below:

172 N.C. App. 171

Munn v. N.C. State | No. 567A05 1. Defendant’s NOA (Dissent) 1. —

Univ. (COA04-894)

Case Below: 2. Def’s PDR as to Additional Issues 2. Allowed

173 N.C. App. 144 11/03/05

MW Clearing & No. 432A05 1. Petitioner’s NOA (Dissent) 1. —

Grading, Inc. v. N.C. (COA04-852)

Dep’t of Env't &

Natural Res. 2. Petitioner’s PDR as to Additional Issues|2. Denied
11/03/05

Case Below:

171 N.C. App. 170
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N.C. Med. Soc’y v. No. 214P05 Respondent’s PDR Under N.C.G.S. § 7A-31 |Denied
N.C. Bd. of Nursing (COA04-682) 10/06/05
Case Below:
169 N.C. App. 1
Norfolk S. Ry Co.v. | No. 280P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Smith Question (COA04-404)
Case Below:
169 N.C. App. 784 2. Plt’s Motion to Dismiss Appeal 2. Allowed
11/03/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
11/03/05
Martin, J.
Recused
Smythe v. Waffle No. 333P05 Def’s (Waffle House) PDR Under N.C.G.S. |Denied
House § 7TA-31 (COA04-225) 10/06/05
Case Below:
170 N.C. App. 361
Stack v. Union Reg’l | No. 477P05 1. Plt’s PDR Under N.C.G.S. § 7TA-31 1. —
Mem’l Med. Ctr., (COA04-914)
Inc.
2. Def’s (Union Regional Memorial 2. Allowed
Case Below: Medical Center, Inc.) Motion to Dismiss 10/06/05
171 N.C. App. 322 Petition
3. Plt’s Motion to Suspend Rules Pursuant |3. Denied
to Rule 2 10/06/05
4. Plt's PWC to Review Decision of COA [4. Denied
10/06/05
State v. Allen No. 137P04-2 |1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA02-1624-2)
Case Below:
171 N.C. App. 71 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/05
4. AG’s Conditional PDR Under N.C.G.S. |[4. Dismissed as
§ 7TA-31 moot
10/06/05
State v. Ash No. 273P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-623)
Case Below:
169 N.C. App. 715 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied

10/06/05
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State v. Bates No. 456P05 | AG’s Motion for Temporary Stay Allowed
(COA04-777) 08/22/05
Case Below:

172 N.C. App. 27

State v. Batts No. 565P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1083) 11/03/05
Case Below:

173 N.C. App. 233

State v. Blancher No. 309P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-260) 10/06/05
Case Below:

170 N.C. App. 171

State v. Borkar No. 502P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-1159) Pending
Case Below: Determination
173 N.C. App. 162 of the State’s
PDR
09/16/05
Stay Dissolved
11/03/05
2. AG’s Petition for Writ of Supersedeas 2. Denied
11/03/05
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Denied
11/03/05
4. Def’s Conditional PDR Under N.C.G.S. |4. Dismissed as
§ 7TA-31 moot
11/03/05
State v. Brewington | No. 335P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1654) 10/06/05
Case Below:
170 N.C. App. 264
State v. Brigman No. 453P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-563) 10/06/05
Case Below:
171 N.C. App. 305
State v. Brodie No. 371P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-308) 10/06/05
Case Below:
171 N.C. App. 363
State v. Brodie No. 568P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-9) 11/03/05

Case Below:
173 N.C. App. 233
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State v. Brown No. 244P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-76)
Case Below:
169 N.C. App. 457
2. AG’s Motion to Dismiss Appeal 2. Allowed
11/03/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
11/03/05
State v. Brown No. 354P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-316) 10/06/05
Case Below:
170 N.C. App. 601
State v. Burr No. 111P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-422)
Case Below:
168 N.C. App. 240 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/05
State v. Cameron No. 394P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1199) 10/06/05
Case Below:
171 N.C. App. 363
State v. Campbell No. 320P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-322) 10/06/05
Case Below:
170 N.C. App. 437
State v. Caples No. 512P05 AG’s Motion for Temporary Stay Allowed
09/13/05
Case Below:
173 N.C. App. 233
State v. Cearley No. 490P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1172) 10/06/05
Case Below:
172 N.C. App. 172
State v. Chappell No. 356P05 Def’s PWC to Review Decision of COA Denied
(COA03-1190) 10/06/05
Case Below:
165 N.C. App. 275
State v. Corey No. 539P05 | AG’s Motion for Temporary Stay Allowed
(COA04-736) 09/29/05

Case Below:
173 N.C. App. 444
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State v. Cotten No. 416P05 Def’s PDR Under N.C.G.S. § (COA04-1112) |Denied
10/06/05
Case Below:
171 N.C. App. 366
State v. No. 480P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Cunningham Question (COA04-1052)
Case Below:
172 N.C. App. 172 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/05
State v. Cupid No. 560P05 AG’s Motion for Temporary Stay Allowed
(COA04-137) 10/06/05
Case Below:
173 N.C. App. 448
State v. Dennison No. 179P04-2 | 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA02-1512-2)
Case Below:
171 N.C. App. 504
2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/05
State v. Dorton No. 514P05 Def’s Motion for “Discretionary Review Denied
Under N.C.G.S. § 7A-31” (COA04-572) 11/03/05
Case Below:
172 N.C. App. 759
State v. Edwards No. 528P05 Def’s (Aegis) PDR Under N.C.G.S. § 7A-31 |Denied
(COA04-1387) 11/03/05
Case Below:
172 N.C. App. 821
State v. Estep No. 388P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1580) 10/06/05
Case Below:
171 N.C. App. 364
State v. Everette No. 452A05 | AG’s Motion for Temporary Stay Allowed
08/22/05
Case Below:
172 N.C. App. 237
State v. Ford No. 539P03-3 | Def’s Petition for Writ of Supersedeas Dismissed
(COA03-140) 11/03/05

Case Below:
162 N.C. App. 722
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State v. Gibson No. 352P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1012) 10/06/05
Case Below:
170 N.C. App. 698
State v. Gilbert No. 425P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1227) 10/06/05
Case Below:
171 N.C. App. 366
State v. Goodman No. 495P05 Def’s PDR Under N.C.G.S. § 7TA-31 Denied
(COA04-1411) 11/03/05
Case Below:
172 N.C. App. 172
State v. Graham No. 518P05 Def’s Motion “for Discretionary Review Denied
Under N.C.G.S. § 7A-31 (a)” (COA04-784) |10/06/05
Case Below:
169 N.C. App. 457
State v. Hames No. 337P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-968) 06/27/05
Case Below: 359 N.C. 638
170 N.C. App. 312 Stay Dissolved
10/06/05
2. AG’s Petition for Writ of Supersedeas 2. Denied
10/06/05
3. AG’s PDR Under N.C.G.S. 7TA-31 3. Denied
10/06/05
State v. Harrington |No. 384P05 1. Def’s (Chris Rattis) PDR Under 1. Denied
& Rattis N.C.G.S. § 7A-31 (¢) 10/06/05
Case Below: 2. Def’s Motion of Appeals as a Matter of |2. Dismissed
171 N.C. App. 17 Constitutional Right to this Higher Court |ex mero motu
Under the Strickland Standard Under 10/06/05
N.C.G.S. § 15A-1443 A + B
3. Def’s Motion to Set Aside 3. Dismissed
Unconstitutional and High Sentencing 10/06/05
4. Def’s Motion to Review Denial of 4. Dismissed
Motion to Suppress 10/06/05
Brady, J.
Recused
State v. Harris No. 454P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1132) 10/06/05

Case Below:
171 N.C. App. 515
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State v. Harrison No. 228A05 1. Def’s NOA Based Upon a Dissent 1. —
(COA04-515)
Case Below:
169 N.C. App. 257 2. Def’s PDR as to Additional Issues 2. Denied
10/06/05
State v. Hawes No. 582P05 Def’s PWC to File a PDR of an Order of Denied
COA (COAO03-1417) or, Alternatively, to 11/03/05
Case Below: Permit a Motion for Appropriate Relief
165 N.C. App. 545
State v. Heller No. 478P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1551) 10/06/05
Case Below:
172 N.C. App. 173
State v. No. 530P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
Hendrickson (COA04-142) 10/06/05
Case Below:
172 N.C. App. 593
State v. Hernandez- | No. 534P05 | AG’s Motion for Temporary Stay Allowed
Madrid (COA04-294) Pending
Determination
Case Below: of State’s PDR
173 N.C. App. 234 09/21/05
State v. Hill No. 504A05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-1126)
Case Below:
172 N.C. App. 173 2. Def’s Motion for Remand to the COA 2. —
3. AG’s Motion to Dismiss Appeal and 3. Allowed
Deny Motion to Remand to COA 11/03/05
Martin, J.
Recused
State v. Holden No. 393P05 Def’s PDR Under N.C.G.S. § 7TA-31 Denied
(COA04-1464) 10/06/05
Case Below:
171 N.C. App. 364
State v. Holman No. 434P05 Def’s PWC to Review the Decision of the |Denied
COA (COA04-962) 10/06/05
Case Below:
171 N.C. App. 516
State v. Howell No. 275P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-307) 10/06/05

Case Below:
169 N.C. App. 741
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State v. Hyde No. 529A98-2 |Def’s PWC to Review the Order of the Denied
Onslow County Superior Court 11/03/05
Case Below:
Onslow County Wainwright,
Superior Court J. Recused
State v. Ivey No. 458PA05 |1. Def’s NOA Based Upon a Constitutional | 1. Dismissed
Question (COA04-1420) ex mero motu
Case Below:
171 N.C. App. 516 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Allowed
11/03/05
State v. James No. 536P00-3 | Def’s PWC to Review the Decision of the |Dismissed
COA (COA00-224) 10/06/05
Case Below:
140 N.C. App. 387
State v. Johnson No. 419P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-945)
Case Below:
171 N.C. App. 366 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/05
State v. Jones No. 399P04-3 | Def’s PWC to Review Decision of the COA | Dismissed
(COA03-590) 10/06/05
Case Below:
165 N.C. App. 276
State v. Jones No. 435P05 1. AG’s Application for Temporary Stay 1. Allowed
(COA04-967) 08/15/05
Case Below: Stay Dissolved
172 N.C. App. 161 11/03/05
2. AG’s Petition for Writ of Supersedeas 2. Denied
11/03/05
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Denied
11/03/05
4. Def’s Conditional PDR Under N.C.G.S. |4. Dismissed as
§ 7TA-31 moot
11/03/05
State v. Key No. 491P05 1. Def’s NOA (Constitutional Question) 1. —
(COA04-940)
Case Below:
172 N.C. App. 173 2. AG’s Motion to Dismiss Appeal 2. Allowed
11/03/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
11/03/05
State v. Laboy No. 220P05 AG’s PWC to Review the Order of Denied
Catawba County Superior Court 10/06/05

Case Below:
Catawba County
Superior Court
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State v. Landaver No. 311P05 1. Surety’s (Aegis Security Insurance 1. Denied
Company) PDR Under N.C.G.S. § 7A-31 10/06/05
Case Below: (COA04-934)
170 N.C. App. 197
2. Respondent’s (Randolph Co. Bd. of 2. Dismissed as
Education) Motion to Deny PDR moot
10/06/05
State v. Langley No. 535P05 AG’s Motion for Temporary Stay Allowed
(COA04-1100) 09/28/05
Case Below:
173 N.C. App. 194
State v. Lattimore No. 493A05 1. Def-Appellant’s NOA Based Upon a 1. —
Constitutional Question (COA04-1246)
Case Below:
172 N.C. App. 173 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
State v. Ledwell No. 414P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-958) 10/06/05
Case Below:
171 N.C. App. 328
State v. Long No. 610P05 AG’s Motion for Temporary Stay Allowed
(COA03-1712) 11/02/05
Case Below:
173 N.C. App. 758
State v. Lyles No. 442A05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-969)
Case Below:
172 N.C. App. 323 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
State v. Marsh No. 457P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-732) 10/06/05
Case Below:
171 N.C. App. 516
State v. McCoy No. 463A05 1. Def’s NOA Based Upon a Dissent 1. —
(COA04-209)
Case Below:
171 N.C. App. 636 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
State v. McNeill No. 376P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-281) 10/06/05

Case Below:
170 N.C. App. 574
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State v. Meynardie |No. 446P05 AG’s Motion for Temporary Stay Allowed
08/22/05
Case Below:
172 N.C. App. 127
State v. Morton No. 536PA05 | 1. AG’s Motion for Temporary Stay 1. Denied
(COA04-1484) 10/03/05
Case Below:
173 N.C. App. 448 2. AG’s Petition for Writ of Supersedeas 2. Allowed
11/03/05
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
11/03/05
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied
11/03/05
State v. Murphy No. 485P05 AG’s Motion for Temporary Stay Allowed
(COA04-344) 09/02/05
Case Below:
172 N.C. App. 734
State v. Nelson No. 298P05 Def’s PWC to Review the Decision of the |Denied
COA (COA04-231) 10/06/05
Case Below:
169 N.C. App. 458
State v. Nobles No. 156A98-3 [1. Def’s Petition for Writ of Supersedeas |1. Denied
11/03/05
Case Below:
Sampson County 2. Def’s Motion for Temporary Stay 2. Denied
Superior Court 11/03/05
State v. Norris No. 486A05 1. AG’s NOA (Dissent) (COA04-574) 1. —
Case Below: 2. AG’s Motion for Temporary Stay 2. Allowed
172 N.C. App. 772 09/06/05
3. AG’s Petition for Writ of Supersedeas 3. Allowed
11/03/05
4. AG’s PDR as to Additional Issues 4. Denied
11/03/05
State v. Phillips No. 459P05 1. Def’s NOA Based Upon a Constitutional |1. —
Question (COA04-933)
Case Below:
171 N.C. App. 622 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/05
State v. Prentice No. 367P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-764)
Case Below:
170 N.C. App. 593 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR 3. Denied

10/06/05
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State v. Rhodes No. 500P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-193) 11/03/05
Case Below:
172 N.C. App. 174
State v. Rios No. 226P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-706)
Case Below:
169 N.C. App. 270 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/05
State v. Ripley No. 489A05 1. AG’s NOA (Dissent) 1.
Case Below: 2. AG’s Motion for Temporary Stay 2. Allowed
172 N.C. App. 453 (COA04-924) 09/06/05
3. AG’s Petition for Writ of Supersedeas 3. Allowed
10/06/05
State v. Sellars No. 547P05 | AG’s Motion for Temporary Stay Allowed
(COA04-289) 09/23/05
Case Below:
173 N.C. App. 235
State v. Shabazz No. 439P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1232) 10/06/05
Case Below:
171 N.C. App. 517
State v. Shearin No. 338P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-394)
Case Below:
170 N.C. App. 222 2. AG’s Motion to Dismiss Appeal 2. Allowed
11/03/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
11/03/05
State v. Shue No. 103P04-2 | Defendant-Appellant’s Motion for Dismissed
Discretionary Review and NOA 10/06/05
Case Below: (COA03-133)
163 N.C. App. 58
State v. Silas No. 171PA05 |1. AG’s Motion for Temporary Stay 1. Allowed
Pending
Case Below: Determination
168 N.C. App. 627 of the AG’s
PDR
03/29/05
359 N.C. 413
2. AG’s Petition for Writ of Supersedeas 2. Allowed
10/06/05
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
(COA04-367) 10/06/05
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State v. Sprinkle No. 570P05 AG’s Motion for Temporary Stay Allowed
(COA04-1291) 10/11/05
Case Below:

173 N.C. App. 449

State v. Stamey No. 364P05 1. Def’s NOA Based Upon a Constitutional |1. —
Question (COA04-1031)
Case Below:

170 N.C. App. 699 2. AG’s Motion to Dismiss Appeal 2. Allowed
10/06/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
10/06/05
State v. Suell No. 541P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1183) 11/03/05
Case Below:

173 N.C. App. 236

State v. Tarantino No. 492P05 Def-Appellant’s Emergency PWC to the Dismissed
Superior Court of Cherokee County Without

Case Below: Prejudice to
Cherokee County Re-File in the
Superior Court Court of
Appeals,
N.C.R.App.P.
21 (b)
09/06/05

State v. Tarantino No. 492P05-2 |Def’s Emergency PWC to Review Order of |Denied

COA (COAP05-837) 09/09/05
Case Below:
Cherokee County
Superior Court
State v. Walker No. 016P05-2 [AG’s Motion for Temporary Stay Allowed
08/26/05
Case Below:
167 N.C. App. 110
State v. Wallace No. 241A97-2 |Def’s PWC to Review the Order of the Denied
Mecklenburg County Superior Court 11/03/05

Case Below:
Mecklenburg
County Superior
Court
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State v. Watkins No. 208P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-295) 04/19/05
Case Below: Stay Dissolved
169 N.C. App. 518 11/03/05
2. AG’s Petition for Writ of Supersedeas 2. Denied
11/03/05
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed for
remand to
COA in light of
State v. Jones,
359 N.C. 832
(2005)
4. Def’s NOA Based Upon a Constitutional |4. —
Question
5. AG’s Motion to Dismiss Appeal 5. Allowed
11/03/05
6. Def’s Conditional PDR Under N.C.G.S. |6. Denied
§ 7TA-31 11/03/05
State v. Watts No. 449P05 AG’s Motion for Temporary Stay Allowed
Pending
Case Below: Determination
172 N.C. App. 58 of the State’s
PDR
08/22/05
State v. Webb No. 450P05 AG’s Motion for Temporary Stay Allowed
(COA04-103) 08/24/05
Case Below:
172 N.C. App. 594
State v. Wilder No. 503P05 Def’s Motion to be Allowed to Withdraw | Allowed
PDR Under N.C.G.S. § TA-31 (COA04-589) |09/16/05
Case Below:
172 N.C. App. 174
State v. Windley No. 259P05 AG’s Motion for Temporary Stay Allowed
(COA04-588) Pending
Case Below: Determination
173 N.C. App. 187 of the State’s
PDR
09/26/05
State v. Wissink No. 484P05 AG’s Motion for Temporary Stay Allowed
(COA04-1081) Pending
Case Below: Determination
172 N.C. App. 829 of PDR

09/01/05
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State v. Wright No. 483A05 1. AG’s NOA Based Upon a Dissent 1. —
(COA04-689)
Case Below:
172 N.C. App. 464 2. AG’s Motion for Temporary Stay 2. Allowed
09/02/05
3. AG’s Petition for Writ of Supersedeas 3. Allowed
10/06/05
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied
10/06/05
State v. Yarrell No. 448PA05 |1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-1454) 08/30/05
Case Below:
172 N.C. App. 135 2. AG’s Petition for Writ of Supersedeas 2. Allowed
10/06/05
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
10/06/05
4. Def’s Motion to Dismiss State’s PDR 4. Denied
10/06/05
5. Def’s Conditional PDR Under N.C.G.S. |5. Denied
§ TA-31 10/06/05
Stroud v. Williams, |No. 420P05 |Def’s PDR Under N.C.G.S. § 7A-31 Denied
Roberts, Young, Inc. (COA04-1302) 10/06/05
Case Below:
171 N.C. App. 367
Tiber Holding Corp. |No. 368P05 |Defs’ PDR (COA04-1184) Denied
v. DiLoreto 10/06/05
Case Below:
170 N.C. App. 662
Toomer v. Branch No. 391P05  |Plts’ PDR Under N.C.G.S. § 7A-31 Denied
Banking & Tr. Co. (COA04-599) 10/06/05
Case Below:
171 N.C. App. 58
Tuttle v. Greer, Inc. |No. 190P05 Defs’ PDR Under N.C.G.S. § 7A-31 Denied
(COA04-90) 10/06/05
Case Below:
168 N.C. App. 731
Wallace v. TLP Int'l, | No. 440P05 |Def’s PDR Under N.C.G.S. § 7A-31 Denied
Inc. (COA04-1326) 10/06/05

Case Below:
172 N.C. App. 175
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Wilson v. Ventriglia | No. 501P05 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
(COA04-885) 10/06/05
Case Below:
172 N.C. App. 175 2. Plt’s Conditional PDR Under N.C.G.S. |2. Dismissed as
§ TA-31 moot
10/06/05
Yallum v. Hammerle | No. 513P05 Plts’ Motion for NOA (COA04-1622) Denied
10/06/05
Case Below:
172 N.C. App. 175
Zbytnuik v. ABF No. 162P05-2 |Def’s PDR Under N.C.G.S. § 7A-31 Denied
Freight Sys., Inc. (COA04-118-2) 10/06/05

Case Below:
173 N.C. App. 236
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STATE OF NORTH CAROLINA v. DOUGLAS SHANE WRIGHT

No. 483A05
(Filed 1 December 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of
a divided panel of the Court of Appeals, — N.C. App. —, 616
S.E.2d 366 (2005), finding prejudicial error in judgments entered 20
October 2003 by Judge Evelyn W. Hill in Superior Court, Alamance
County, and ordering a new trial. Heard in the Supreme Court 15
November 2005.

Roy Cooper, Attorney General, by Chris Z. Sinha, Assistant
Attorney General, for the State-appellant.

Robert T. Newman, Sr. for defendant-appellee.
PER CURIAM.

AFFIRMED.
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LINDA JONES v. THE CITY OF DURHAM anxp JOSEPH M. KELLY (IN HIS OFFICIAL
CAPACITY AS A POLICE OFFICER FOR THE CITY OF DURHAM)

No. 137A05
(Filed 16 December 2005)

Police Officers— speeding when responding to call—pedes-
trian injured
Plaintiff failed to demonstrate the existence of a genuine
issue of material fact as to gross negligence, and defendants were
entitled to summary judgment, in an action in which a pedestrian
was struck and injured by a police car speeding to a call. The
standard of negligence by which a law enforcement officer must
be judged when acting within N.C.G.S. § 20-145 is that of gross
negligence, which arises where the emergency responder reck-
lessly disregards the safety of others. The three dispositive fac-
tors are the circumstances initiating the event, when and where
the event occurred, and the conduct or actions of the officer.

Justice MARTIN dissenting.

Justice BraDy dissenting.

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 168 N.C. App. 433, 608 S.E.2d
387 (2005), affirming in part and reversing in part an order and judg-
ment entered on 6 January 2004 by Judge A. Leon Stanback, Jr. in
Superior Court, Durham County. Heard in the Supreme Court 14
September 2005.

Glenn, Mills & Fisher, PA., by Robert B. Glenn, Jr., Stewart W.
Fisher, and Carlos E. Mahoney, for plaintiff-appellant.

Faison & Gillespie, by Reginald B. Gillespie, Jr., for defendant-
appellees.

LAKE, Chief Justice.

The sole question presented for review in this case is whether
plaintiff presented sufficient evidence to show a genuine issue of
material fact in order to survive summary judgment under a law
enforcement officer vehicular gross negligence standard.

The Court of Appeals reversed the trial court and held that plain-
tiff’'s forecast of evidence was insufficient to maintain a claim of



82 IN THE SUPREME COURT

JONES v. CITY OF DURHAM
[360 N.C. 81 (2005)]

gross negligence. Furthermore, the court held that defendants were
entitled to judgment as a matter of law. For the reasons set forth
below, we affirm the decision of the Court of Appeals.

The following evidence was before the trial court at the time of
its entry of the partial summary judgment order leading to this
appeal: On 15 September 2000, at approximately 9:00 a.m., Officer
Tracey Fox (“Officer Fox”) was dispatched to investigate a domestic
disturbance at 800 North Street in Durham. This residence was fa-
miliar to officers, because it had previously been the location of a
domestic disturbance involving weapons, and this information was
relayed to all officers by Dispatch. Soon after arriving at the scene,
Officer Fox determined that she would need assistance and called for
backup. Upon receiving her call, Dispatch issued a “signal 20” which
indicated a dangerous situation requiring that all other officers give
way for Officer Fox’s complete access to the police radio by holding
all calls. Officer Joseph M. Kelly (“Officer Kelly” or “defendants”
when referred to collectively with the City of Durham) was approxi-
mately two and one-half miles from Officer Fox’s location.

In response to the first call by Officer Fox, Officer Kelly
and other officers began driving in their separate vehicles towards
North Street. Officer Fox then made a second distress call, and stated
with a noticeably shaky voice, that she needed more units. Officer
Kelly and Officer H.M. Crenshaw independently activated their blue
lights and sirens and increased the speed of their vehicles towards
North Street.

As Officer Kelly was on his way to assist Officer Fox, Linda Jones
(“plaintiff”) was leaving her sister’s apartment complex at the south-
west corner of the intersection of Liberty Street and Elizabeth Street
(“the intersection”). Plaintiff walked to a point on Liberty Street
approximately ninety-five feet west of the intersection. The posted
speed limit there was 35 miles per hour. Additionally, Liberty Street
had three undivided lanes: two eastbound lanes with the second or
middle eastbound lane designated as a turn only lane, and a west-
bound lane. At the curb, plaintiff observed no vehicles approaching,
but heard sirens approaching from an indeterminable direction.
Plaintiff began to cross Liberty Street in the middle of the block out-
side of any designated crosswalk and against the controlling traffic
signal. Having reached the double yellow lines after crossing two-
thirds of the roadway, plaintiff first saw a police vehicle heading
towards her in the westbound lane. At a speed estimated between 45
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and 60 miles per hour, Officer Kelly’s vehicle went briefly airborne
in crossing a railroad track, and he then observed plaintiff at a dis-
tance of approximately 300 to 332 feet. In an attempt to avoid strik-
ing plaintiff, Officer Kelly turned his vehicle into the eastbound lanes
in order to pass behind plaintiff, who apparently was heading across
the westbound lane. However, plaintiff did not continue across the
westbound lane. Instead, at that moment, she abruptly turned around
and began running back in the direction from which she had come,
back across the two eastbound lanes. Officer Kelly’s vehicle struck
plaintiff on her side as she was retreating to the curb, causing plain-
tiff severe injuries.

In her initial complaint, plaintiff brought claims against Officer
Kelly and the City of Durham for negligence, gross negligence, and
obstruction of public justice and spoliation of evidence. Defendants’
answer included a motion to dismiss based on N.C.G.S. § 1A-1, Rule
12(b)(6) and pled the affirmative defenses of immunity and contribu-
tory negligence. Plaintiff responded alleging the doctrine of last clear
chance to defendants’ defense of contributory negligence. Plaintiff
then filed an amended complaint, bringing additional claims alleging
that defendants’ assertion of immunity in this case violated a number
of plaintiff’s rights under the North Carolina Constitution. This mat-
ter, with pleadings, exhibits, affidavits, and depositions of forecast
evidence, was presented before the trial court in a summary judg-
ment hearing held on 11 December 2003 pursuant to motions brought
by both parties.

In an order entered 6 January 2004, the trial court concluded the
following: (1) that plaintiff’s ordinary negligence claim was dismissed
as a matter of law; (2) that there were issues of fact as to whether
Officer Kelly was grossly negligent in his emergency response to
assist and apprehend the suspect threatening Officer Fox; (3) that
there were issues of fact concerning plaintiff’s obstruction of public
justice and spoliation claim; (4) that plaintiff’s claim for violation of
the prohibition against exclusive emoluments based on Article I,
Section 32 of the North Carolina Constitution was dismissed as a
matter of law; and (5) the manner in which defendants have asserted
sovereign immunity in this and other cases has been arbitrary and
capricious and violates guarantees of due process and equal pro-
tection under Article I, Section 19 of the North Carolina Constitution
as a matter of law. The trial court certified its order under N.C.G.S.
§ 1A-1, Rule 54(b) as an entry of final judgment. Both parties
appealed to the Court of Appeals.
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In their appeal, defendants assigned error to the trial court’s find-
ing of an issue of fact supported by forecast evidence as to whether
defendants were grossly negligent and argued the trial court should
have granted summary judgment as a matter of law in their favor.
Additionally, defendants alleged the trial court erred when failing to
rule in their favor as a matter of law on the spoliation and constitu-
tional claims. Plaintiff’s only issue on appeal to the Court of Appeals
submitted that the trial court erred in dismissing her claim of ordi-
nary negligence by finding the standard to be inapplicable as a mat-
ter of law in light of the forecast evidence.

Judge Levinson dissented from the majority opinion’s reversal of
the trial court’s denial of defendants’ motion for summary judgment
on the gross negligence claim. He further dissented from the majority
opinion’s holding that plaintiff’s constitutional claim and her claim
for obstruction of justice were moot. He stated that he would affirm
the trial court’s dismissal of defendants’ summary judgment motion
on the spoliation claim. However, he would have reversed the trial
court’s entry of summary judgment for plaintiff on her claim of viola-
tion of her rights to due process and equal protection under Article I,
Section 19 of the North Carolina Constitution.

Plaintiff filed her appeal of right based on the dissenting opinion
in accordance with N.C.G.S. § 7TA-30(2). Although plaintiff presented
the two issues of gross negligence and obstruction of justice in her
notice of appeal, her brief to this Court addressed only the gross neg-
ligence issue. Therefore, plaintiff has abandoned her appeal of right
as to the obstruction of justice issue, and that assignment of error is
dismissed. See N.C. R. App. P. 28(b)(6).

The grant of summary judgment for the moving party is proper “if
the pleadings, depositions, answers to interrogatories, and admis-
sions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that any party is entitled to
a judgment as a matter of law.” N.C.G.S. § 1A-1, Rule 56(c) (2003); see
Parish v. Hill, 350 N.C. 231, 236, 513 S.E.2d 547, 550 (1999). In assess-
ing whether the moving party established the absence of any genuine
issue of material fact, the evidence presented should be viewed in the
light most favorable to the nonmoving party. N.C.G.S. § 1A-1, Rule
56(c). If there is any evidence of a genuine issue of material fact, a
motion for summary judgment should be denied. Howerton v. Arai
Helmet, Ltd., 358 N.C. 440, 471, 597 S.E.2d 674, 694 (2004).
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In determining whether a genuine issue of material fact exists in
the case at bar, the crux of the allegations of gross negligence on the
part of Officer Kelly relate to the speed of his vehicle and his maneu-
ver to avoid hitting plaintiff. As properly stated in the majority opin-
ion of the Court of Appeals, Officer Kelly’s conduct in the case sub
Judice is governed by N.C.G.S. § 20-145. Jones v. City of Durham, 168
N.C. App. 433, 437-39, 608 S.E.2d 387, 390-92 (2005). N.C.G.S. § 20-145
provides the following:

The speed limitations set forth in this Article shall not ap-
ply to vehicles when operated with due regard for safety under
the direction of the police in the chase or apprehension of viola-
tors of the law or of persons charged with or suspected of any
such violation, nor to fire department or fire patrol vehicles when
traveling in response to a fire alarm, nor to public or private
ambulances and rescue squad emergency service vehicles when
traveling in emergencies, nor to vehicles operated by county fire
marshals and civil preparedness coordinators when traveling in
the performances of their duties. This exemption shall not, how-
ever, protect the driver of any such vehicle from the consequence
of a reckless disregard of the safety of others.

N.C.G.S. § 20-145 (2003).

In enacting this statutory exemption to our motor vehicle speed
limits, it was clearly the intent of the legislature to extend speed limit
exemptions beyond mere police pursuits, to include all emergency
service vehicles, including police and even “civil preparedness coor-
dinators,” “when traveling in emergencies . . . in the performances of
their duties.” Id. This Court has held that the standard of negligence
by which a law enforcement officer must be judged when acting
within N.C.G.S. § 20-145 is that of “gross negligence” as to the speed
and operation of his vehicle. Young v. Woodall, 343 N.C. 459, 462, 471
S.E.2d 357, 359 (1996). See also State v. Flaherty, 55 N.C. App. 14, 22,
284 S.E.2d 565, 571 (1981) (focusing on defendant officer’s emer-
gency response and stating that N.C.G.S. § 20-145 applies not only to
direct or immediate pursuits but also to police who receive notice of
and proceed to the scene to assist in the chase or apprehension; in so
doing the court required the gross negligence standard to be applied).

The statute itself states the exemption shall not apply to a driver
who operates a covered vehicle in “reckless disregard of the safety of
others,” the definition of gross negligence. N.C.G.S. § 20-145. The
quoted language is consistent with the definition of gross negligence
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used by this Court. See Bullins v. Schmidt, 322 N.C. 580, 583, 369
S.E.2d 601, 603 (1998) (defining gross negligence as “wanton conduct
done with conscious or reckless disregard for the rights and safety of
others”). However, we note that N.C.G.S. § 1D-5(7) defines “willful
and wanton conduct” and establishes that such conduct, necessary
for the recovery of punitive damages, see N.C.G.S. § 1D-15(a), is more
than gross negligence. In light of this distinction, we conclude that
while willful and wanton conduct includes gross negligence, gross
negligence may be found even where a party’s conduct does not rise
to the level of deliberate or conscious action implied in the combined
terms of “willful and wanton.” See Foster v. Hyman, 197 N.C. 189,
191, 148 S.E.2d 36, 37-38 (1929).

Accordingly, while our previous decisions have conflated actions
done with wicked purpose with actions done while manifesting a
reckless indifference to the rights and safety of others under the
rubric of “gross negligence,” we conclude that the General Assembly
intended to distinguish these two types of action. Reading N.C.G.S.
§ 20-145 and N.C.G.S. § 1B-5 together, we conclude that in the context
of a response to an emergency by a law enforcement officer or other
individuals named in N.C.G.S. § 20-145, gross negligence arises where
the responder recklessly disregards the safety of others.

In determining whether a law enforcement officer’s actions rise
to the level of gross negligence, pursuant to N.C.G.S. § 20-145, our
appellate courts have considered a number of factors to ascertain
whether the forecast of the evidence supporting the claim was suffi-
cient to survive a motion for summary judgment. See, e.g., Bray v.
N.C. Dep’t of Crime Control & Pub. Safety, 151 N.C. App. 281, 564
S.E.2d 910 (2002). The three factors this Court considers to be dis-
positive on the issue of a law enforcement officer’s gross negligence
are: (1) the circumstances initiating the event or the reason why the
officer became involved in an event of increased speed; (2) when and
where the event of increased speed occurred; and (3) what specific
conduct or actions the officer undertook during the course of the
event of increased speed. Applying these factors to plaintiff’s forecast
of evidence and viewing such in the light most favorable to plaintiff,
we conclude that plaintiff did not demonstrate the existence of a gen-
uine issue of material fact as to gross negligence on the part of
Officer Kelly, and judgment as a matter of law should have been
entered by the trial court denying plaintiff’s gross negligence claim
against defendants.
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Considering first the circumstances which prompted defendant
Kelly to become involved, the evidence before the trial court clearly
reflected an emergency situation in which the life or the safety of
another law enforcement officer was at stake. Officer Kelly was
involved in an event of increased speed in response to Officer Fox’s
two distress calls for assistance. The residence at which Officer Fox
was requesting backup was familiar to the officers as the location of
a past domestic disturbance involving weapons. Furthermore,
Dispatch’s declaration of a “signal 20” indicated that a fellow officer
was in a dangerous situation. Finally, during Officer Fox’s second
call, with her voice noticeably shaky and a considerable amount
of commotion audible in the background, she made a request to
“send more units!” These circumstances reflected an emergency situ-
ation all too common in police work when another officer is in peril.
Law enforcement officers are trained to respond to such an emer-
gency and Officer Kelly’s justifiably urgent response was in accord-
ance with that training. As such, Officer Kelly’s response refutes any
indication that he was acting with conscious or reckless disregard for
the rights or safety of others in becoming involved in an event calling
for increased speed in order to reach the location of his fellow offi-
cer in distress.

This Court has previously held a law enforcement officer was not
grossly negligent for pursuing a suspect who violated a mere safety
infraction. Young, 343 N.C. at 460, 463, 471 S.E.2d at 358, 360 (hold-
ing no gross negligence when a law enforcement officer drove in the
nighttime “at a high rate of speed” to pursue a vehicle with only one
operating headlight). Certainly if the pursuit of a vehicle with only
one operating headlight is sufficient reason for an officer to become
engaged in an event of increased speed without a holding of gross
negligence, then Officer Kelly’s response to Officer Fox’s two distress
calls in a possible life or death situation was a justifiable event of
increased speed.

Turning now to the evidence with respect to when and where
defendant officer undertook the event of increased speed, the record
reflects that Officer Kelly drove his vehicle at a speed of 45 to 60
miles per hour on a cool, clear, and dry morning, with his siren acti-
vated, for a distance of two and one-half miles in light traffic through
a residential area. These circumstances surrounding the timing and
location of Officer Kelly’s event of increased speed were consider-
ably less dangerous to others than those found in cases from this
Court and the Court of Appeals in which gross negligence was held
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not to be present. See Parish, 350 N.C. at 233-34, 246, 513 S.E.2d at
548-49, 556 (holding no gross negligence when law enforcement offi-
cer was involved in an event of increased speed for approximately six
miles shortly after 2:00 a.m.); Young, 343 N.C. at 460, 463, 471 S.E.2d
at 358, 360 (holding no gross negligence when law enforcement offi-
cer was involved in an event of increased speed at approximately 2:00
a.m. without activating his blue lights and siren); Bullins, 322 N.C. at
581, 584, 369 S.E.2d at 602, 604 (holding no gross negligence when
law enforcement officer was involved in an event of increased speed
for eighteen miles shortly after 1:00 a.m.); Bray, 151 N.C. App. at 282,
285, 564 S.E.2d at 911, 913 (holding no gross negligence when law
enforcement officer was involved in an event of increased speed at
dusk); Norris v. Zambito, 135 N.C. App. 288, 290, 295, 520 S.E.2d 113,
115, 117-18 (1999) (holding no gross negligence when law enforce-
ment officer was involved in an event of increased speed at approxi-
mately 1:00 a.m.); Clark v. Burke Cty., 117 N.C. App. 85, 90, 92, 450
S.E.2d 747, 749-50 (1994) (holding no gross negligence when a law
enforcement officer was involved in an event of increased speed just
after 4:00 a.m. within city limits); and Fowler v. N.C. Dep’t of Crime
Control & Pub. Safety, 92 N.C. App. 733, 733-34, 736, 376 S.E.2d 11,
12-13 (holding no gross negligence when a law enforcement officer
was involved in an event of increased speed for over eight miles
shortly before midnight and delayed activating his blue lights and
siren), disc. rev. denied, 324 N.C. 577, 381 S.E.2d 773 (1989). Thus,
when comparing the case at bar with the appellate decisions of this
state, it is evident that both this Court and the Court of Appeals have
found circumstances regarding the timing and location of an event of
increased speed which presented substantially greater potential for
danger to fall short of constituting gross negligence.

Finally, we consider defendant officer’s specific conduct during
the event of increased speed. When viewed in the light most favorable
to plaintiff, Officer Kelly was traveling at a speed of 45 to 60 miles per
hour between the railroad tracks and the point of impact, where the
posted speed limit was 35 miles per hour; his vehicle became air-
borne when crossing the railroad tracks immediately preceding the
intersection; and he performed an evasive maneuver rather then
applying the brakes upon seeing plaintiff on the double yellow lines.
This conduct on the part of the officer boils down to only two
actions: his driving speed and the evasive maneuver. The fact that his
vehicle went briefly airborne as he went over the railroad tracks is
relevant only in the context of his high rate of speed, which is
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acknowledged. This event occurred 300 to 332 feet prior to impact
and has no separate relevance.

With regard to driving speed, Officer Kelly was traveling 10 to 25
miles per hour in excess of the 35 mile-per-hour speed limit. Traveling
10 to 25 miles per hour over the speed limit by a law enforcement offi-
cer in an emergency situation is not conduct which supports a find-
ing of gross negligence. This Court and the Court of Appeals have
examined exceeding the posted speed limit in the context of law
enforcement officer gross negligence on numerous occasions and
have found speed differentials similar to and far greater than that of
Officer Kelly not supportive of gross negligence. See Parish, 350 N.C.
at 234, 246, 513 S.E.2d at 549, 556 (holding no gross negligence when
officer was traveling at speeds up to 130 miles per hour); Bullins, 322
N.C. at 582, 584, 369 S.E.2d at 602, 604 (holding no gross negligence
when officer was traveling at speeds up to 100 miles per hour); Bray,
151 N.C. App. at 283-84, 564 S.E.2d at 911-13 (holding no gross negli-
gence when officer was traveling 80 miles per hour on a curving rural
road in a 55 mile-per-hour zone, 25 miles-per-hour differential);
Norris, 135 N.C. App. at 291, 295, 520 S.E.2d at 115, 117-18 (holding
no gross negligence when officer was traveling 65 miles per hour in a
35 mile-per-hour zone, 30 miles-per-hour differential); Clark, 117 N.C.
App. at 90-92, 450 S.E.2d at 749-50 (holding no gross negligence when
officer was traveling 70 to 80 miles per hour in a 45 mile-per-hour
zone, 25 to 35 miles-per-hour differential); Fowler, 92 N.C. App. at
736, 376 S.E.2d at 13 (holding no gross negligence when officer was
traveling at approximately 115 miles per hour). Therefore, in light of
the considerable precedent of this Court and the Court of Appeals,
plaintiff’s contention that Officer Kelly’s conduct, in exceeding the
posted speed limit by 10 to 25 miles per hour, constitutes gross negli-
gence must fail.

As to the evasive maneuver, plaintiff has forecast no evidence of
“conduct done with conscious or reckless disregard for the rights and
safety of others” regarding Officer Kelly’s decision to perform such a
maneuver, rather than attempting to stop, upon seeing plaintiff on the
double yellow line two-thirds of the way across Liberty Street.
Defendants’ forecast of evidence showed that Officer Kelly steered
his vehicle into the eastbound lanes of traffic where there was a
larger area to avoid hitting plaintiff, in anticipation that she would
attempt to get out of the street by continuing forward, which was the
shortest distance possible. Furthermore, defendants’ forecast of evi-
dence showed that this evasive maneuver was consistent with the
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Basic Law Enforcement Training Manual published by the North
Carolina Justice Academy. The manual provides that one method
to avoid a collision is by “[e]vasive steering or sudden lane change.”
This method is “[u]sually performed when the driver’s intended
path-of-travel is suddenly blocked by an object, pedestrian, or other
vehicle.” N.C. Justice Acad., Basic Law Enforcement Training:
Student § 18F, at 48 (Jan. 2006). The North Carolina Administrative
Code specifies that the manual is to be used as the curriculum for the
basic training course for law enforcement officers as administered by
the North Carolina Criminal Justice Education and Training
Standards Commission. 12 NCAC 9B .0205(c) (June 2004). By statute,
the North Carolina Criminal Justice Education and Training
Standards Commission has the power to establish educational and
training standards that must be met in order to qualify and be cer-
tified or recertified as a sworn law enforcement officer. N.C.G.S.
§§ 17C-2(3), -6(a)(2), -6(a)(3) (2003). Officer Kelly’s compliance with
this authoritative training standard in this emergency situation fully
supports the appropriateness of his decision to perform an evasive
maneuver upon viewing plaintiff in the roadway and negates the con-
tention of gross negligence.

In summary, we conclude that plaintiff’s forecast of evidence, and
all evidence available to the trial court, of Officer Kelly’s reason for
becoming involved, the circumstances surrounding the timing and
location, and the conduct he undertook during the event of increased
speed reveal the total absence of any material fact reflecting gross
negligence. During a justifiable event of increased speed, Officer
Kelly made a substantial and reasonable effort to avoid a collision
with plaintiff, but was unsuccessful due largely to plaintiff’s sudden
change in direction. Thus, the Court of Appeals correctly held that
plaintiff failed to demonstrate the existence of a genuine issue of
material fact as to gross negligence and that defendants were entitled
to summary judgment as a matter of law. Any other conclusion would
have betrayed this Court’s admonition against blurring the clear dis-
tinction between gross negligence and ordinary negligence estab-
lished by the mature body of case law recognized in Yancey v. Lea,
354 N.C. 48, 57, 550 S.E.2d 155, 160 (2001). The majority opinion of
the Court of Appeals is affirmed.

AFFIRMED.
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Justice MARTIN dissenting.

“[N]o person shall be deprived of a trial on a genuine disputed
factual issue.” Kessing v. Nat’l Mortgage Corp., 278 N.C. 523, 534, 180
S.E.2d 823, 830 (1971). Summary judgment in a negligence case is
rarely appropriate under North Carolina jurisprudence. Moore v.
Crumpton, 306 N.C. 618, 624, 295 S.E.2d 436, 440 (1982). As Justice
(later Chief Justice) Mitchell stated for this Court in Moore: “Even
where there is no dispute as to the essential facts, where reasonable
people could differ with respect to whether a party acted with rea-
sonable care, it ordinarily remains the province of the jury to apply
the reasonable person standard.” Id. at 624, 295 S.E.2d at 441
(emphasis added). More recently, we observed that “[sJummary judg-
ment is inappropriate where reasonable minds might easily differ as
to the import of the evidence.” Marcus Bros. Textiles, Inc. v. Price
Waterhouse, LLP, 350 N.C. 214, 221-22, 513 S.E.2d 320, 326 (1999) (cit-
ing Dettor v. BHI Prop. Co. No. 101, 324 N.C. 518, 522, 379 S.E.2d
851, 853 (1989)). In ruling on a motion for summary judgment, the
trial court must construe the evidence in the light most favorable to
the nonmoving party. Speck v. N.C. Dairy Found., Inc., 311 N.C. 679,
680, 319 S.E.2d 139, 140 (1984) (citing Flippin v. Jarrell, 301 N.C. 108,
270 S.E.2d 482 (1980)).

In the instant case, defendants had the burden of establishing
the lack of a genuine issue of material fact on the issue of gross neg-
ligence. See Moore, 306 N.C. at 624, 295 S.E.2d at 441 (citing
Oestreicher v. Am. Nat'l Stores, Inc., 290 N.C. 118, 225 S.E.2d 797
(1976)). Because defendants failed to meet their burden, the trial
court properly denied summary judgment.

The gross negligence standard is nebulous and courts have strug-
gled to define it. See W. Page Keeton et al., Prosser and Keeton on the
Law of Torts § 34, at 212 (bth ed. 1984) [hereinafter Prosser]; see, e.g.,
Supervisor of Pickens Cty., S.C. v. Jennings, 181 N.C. 393, 400-01,
107 S.E. 312, 315-16 (1921) (discussing the difficulty of defining gross
negligence and suggesting that it is indistinguishable from ordinary
negligence). We have defined gross negligence as “wanton conduct
done with conscious or reckless disregard for the rights and safety of
others.” Bullins v. Schmidt, 322 N.C. 580, 583, 369 S.E.2d 601, 603
(1988) (citing Hinson v. Dawson, 244 N.C. 23, 92 S.E.2d 393 (1956);
Wagoner v. N.C. R.R. Co., 238 N.C. 162, 77 S.E.2d 701 (1953); Jarvis
v. Sanders, 34 N.C. App. 283, 237 S.E.2d 865 (1977)). Gross negli-
gence, as a distinct right of action, falls somewhere on the “contin-
uum of culpability” between ordinary negligence and recklessness.
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See Prosser § 34, at 211-12 (noting that gross negligence was origi-
nally conceptualized as “the want of even slight or scant care”). Gross
negligence does not require more egregious behavior than reckless-
ness; it is, after all, gross negligence. The question is whether the
defendant’s actions were “ ‘done needlessly, manifesting a reckless
indifference to the rights of others.”” Parish v. Hill, 350 N.C. 231,
239, 513 S.E.2d 547, 551-52 (1999) (quoting Foster v. Hyman, 197 N.C.
189, 191, 148 S.E. 36, 38 (1929)), quoted in Wagoner, 238 N.C. at 167,
77 S.E.2d at 705 (emphasis added). An officer must balance the legit-
imate interests of law enforcement “with the interests of the public in
not being subjected to unreasonable risks of injury.” Parish, 350 N.C.
at 236, 513 S.E.2d at 550.

Plaintiff, Linda Jones, submitted the following forecast of evi-
dence: Defendant Kelly was traveling westbound on Liberty Street in
response to a distress call from a fellow officer. He was not aware of
the exact nature of the situation. He proceeded to drive his vehicle
through a residential neighborhood at speeds up to 74 miles per hour,
even though the posted speed limit was only 35 miles per hour.!
He did so without properly using his emergency lights or siren. He
admitted he steered his vehicle with one hand. He traveled through
an intersection he knew to be dangerous. Specifically, he knew this
intersection was the site of previous accidents and significant pedes-
trian activity. He also knew his view of the intersection would be
obstructed and “it would not be feasible” to travel faster than 45
miles per hour. Despite this knowledge, he drove his vehicle into the
intersection without significantly lessening his rate of speed. His
vehicle went airborne, landing in the wrong lane of travel approxi-
mately 300 to 332 feet from the point of pedestrian impact.

Linda Jones saw the police vehicle traveling airborne over the
railroad tracks as she was attempting to cross Liberty Street. She
immediately turned around and began running back towards the
curb.2 Even though defendant saw Jones in his direct path, he did not
apply his brakes. Rather, he accelerated his vehicle through the
wrong lane of travel. At the point of impact, the police vehicle was

1. In so doing, defendant violated Durham Police Department procedures by
exceeding the speed limit when he knew that at least four other officers were already
responding to the request for backup.

2. The majority critiques plaintiff’s reaction to an airborne police vehicle bearing
down on her. It suffices to say, however, that plaintiff’s conduct is only relevant to the
question of whether she breached her own duty of care, i.e., was contributorily negli-
gent. Contributory negligence, however, is not a defense to a gross negligence claim.
David A. Logan & Wayne A. Logan, North Carolina Torts § 9.20, at 209 (1996).
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traveling up to 60 miles per hour, striking Jones with such force that
she was thrown 76 feet (a distance exceeding one-fourth the length of
a football field). According to Jones, she “tried hard to get out of his
way,” expecting him to “stay on his side [of the road],” but “as he
came down out of the air, he lost control of his car” and struck her
“just before [she] had stepped up on the curb.” Linda Jones landed in
the gutter along the eastbound lane of Liberty Street, sustaining
severe injuries.

In my view, the majority does not construe the evidence in the
light most favorable to the nonmoving party, thereby depriving plain-
tiff Linda Jones “of a trial on a genuine disputed factual issue.”
Kessing, 278 N.C. at 534, 180 S.E.2d at 830. First, the majority’s char-
acterization of defendant’s top speed as 45 to 60 miles per hour is
inconsistent with the deposition testimony of Michael Sutton, an
accident reconstruction expert, who testified that defendant’s vehicle
traveled 73 to 74 miles per hour along Liberty Street. Second, the
majority claims that defendant’s alleged evasive maneuver complied
with basic law enforcement procedures. Plaintiff’s forecast of evi-
dence, however, includes the affidavit of Norman S. Beck, a twenty
year veteran of the Durham Police Department and certified law
enforcement instructor, who stated that “Officer Kelly’s actions after
observing the Plaintiff in the roadway were . . . inconsistent with the
standards and training applicable to police officers employed by the
City of Durham.” Third, a reasonable juror could easily find that
defendant was not aware of the circumstances of the distress call.
When asked during his deposition whether either of two distress calls
indicated why backup was needed, he answered “no.” These stark
discrepancies within the instant forecast of evidence, as reflected in
the majority and dissenting opinions in this Court, clearly illustrate
the folly of determining the gross negligence issue as a matter of law.

The forecast of evidence in the instant case included affidavits,
depositions, exhibits, pleadings, and video footage of the incident.
We must construe this forecast of evidence, including video footage
showing police vehicles traveling through a residential neighborhood
at high speeds, in the light most favorable to plaintiff. This forecast of
evidence would permit, but not require, a reasonable juror to find

3. The record indicates that emergency response situations are a routine occur-
rence. Officer Long testified at deposition that he personally found himself in an emer-
gency response situation “two or three times a day.” He also stated that he had never
traveled faster than 45 miles per hour on the relevant segment of Liberty Street while
responding to an emergency.
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that defendant’s conduct exposed the public to an unreasonable risk
of injury.

The decisions of this Court accord considerable deference to
the difficult judgments made by law enforcement officers under
exigent circumstances. However, under the facts and circumstances
of the present case, plaintiff’s forecast of evidence creates a gen-
uine issue of material fact as to whether defendant’s actions were
grossly negligent. A jury, not this Court, should decide the gross neg-
ligence issue.4

I respectfully dissent.

Justice BRADY dissenting.

If Officer Kelly’s actions do not rise to gross negligence, then
what does? Further, the majority’s decision today denies an individ-
ual who was severely injured by law enforcement’s willful and wan-
ton disregard for the safety of others a forum for her claim.?
Factually, this seems to me not a complex case; however, the major-
ity misconstrues the basic factual circumstances giving rise to this
case and compounds this error by misapplying the law. When all is
said and done, the majority holds a law enforcement officer, operat-
ing a vehicle at speeds as high as seventy-four miles per hour on a city
street in a densely populated urban area with a posted thirty-five mile
per hour speed limit, was not grossly negligent. I cannot accept the
majority’s application of gross negligence to the present situation.
Specifically, I dissent for two principal reasons: 1. The statute, and
thus the gross negligence standard of care created under the statute,

4. Plaintiff asserts her gross negligence claim against the individual defendant
in his official capacity. Thus, to the extent plaintiff recovers money damages not oth-
erwise barred by the affirmative defense of governmental immunity, only the munici-
pal defendant would be liable therefor. See Meyer v. Walls, 347 N.C. 97, 110, 489 S.E.2d
880, 887 (1997) (stating that “a suit against a defendant in his official capacity means
that the plaintiff seeks recovery from the entity of which the public servant defendant
is an agent”).

5. The majority correctly notes this Court rarely, if ever, finds a law enforcement
officer’s actions to be grossly negligent in the context of law enforcement vehicular
collisions. However, “[a]s many as 40 percent of all motor vehicle police pursuits end
in collisions and some of these result in nearly 300 deaths each year of police officers,
offenders, or innocent third party individuals.” Chris Pipes & Dominick Pape, Police
Pursuits and Civil Liability, 70 FBI Law Enforcement Bull., July 2001, at 16, 16 (foot-
notes omitted). The majority, in continuing to uphold this Court’s misapplied approach
towards gross negligence with regards to law enforcement, deprives the citizens of this
state a forum for redress of their civil damages in a frighteningly large number of fatal-
ities resulting from police pursuits.
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which the majority applies to the present case is not applicable
because the statute covers only pursuit-related law enforcement
activity and not response-related law enforcement activity; and II.
Were the statute and the gross negligence standard of care applica-
ble, Officer Kelly’s actions rise to the level of gross negligence, if not
recklessness, and thus the question of gross negligence should have
been submitted to a jury. Accordingly, I respectfully dissent.

1. Pursuit versus Response Activities

In my view, the majority’s analysis has no colorable basis and,
likewise, fails to comport with basic tenets of statutory interpreta-
tion. The General Assembly, in enacting N.C.G.S. § 20-145, set out
those governmental officers and the specific activities to which speed
limitations shall not apply: (1) during law enforcement officers’
“chase or apprehension” of law violators, both actual and suspected;
and (2) when a fire department or fire patrol “travel[s] in response
to a fire alarm” are codified examples. N.C.G.S. § 20-145 (2003)
(emphasis added). Clearly, if the legislature intended law enforce-
ment officers’ routine response activities, as in the instant case, to be
insulated under N.C.G.S. § 20-145, they would not have limited the
statute’s scope solely to “chase or apprehension” in the pursuit of
suspects. The legal maxim, “Expressio unius est exclusio alterius”—
the expression of one thing implies the exclusion of the other—com-
pels this construction of the statute. Black’s Law Dictionary 602
(7th ed. 1999).

The General Assembly did address response situations in the
statute, but they did so only with regards to fire departments, which
by their very function and responsibility respond to calls for fire serv-
ices. The majority’s construction of the statutory language—“when
traveling in emergencies . . . in the performances of their duties”—
hangs off the precipice of reason in that the quoted language is con-
tained in a clause associated with “public or private ambulances and
rescue squad emergency service vehicles,” not law enforcement ve-
hicles. The majority’s rewriting of our statute directly contradicts the
original legislative intent and organization of the statutory language.
Further, the North Carolina Court of Appeals case cited by the major-
ity as support for holding N.C.G.S. § 20-145 applies to law enforce-
ment officers acting in emergency response situations, State wv.
Flaherty, 55 N.C. App. 14, 284 S.E.2d 565 (1981), concerns an officer’s
liability while engaged in a pursuit activity, and is inapplicable to this
Court’s analysis with regards to emergency response situations.
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Each time this Court has applied the provisions of N.C.G.S.
§ 20-145, the law enforcement conduct in question consisted of actual
pursuit of a fleeing, known suspect or violator and not a response
activity. See Parish v. Hill, 350 N.C. 231, 513 S.E.2d 547 (1999); Young
v. Woodall, 343 N.C. 459, 471 S.E.2d 357 (1996); Bullins v. Schmidt,
322 N.C. 580, 369 S.E.2d 601 (1988); Goddard v. Williams, 251 N.C.
128, 110 S.E.2d 820 (1959), overruled by Young v. Woodall, 343 N.C.
459, 471 S.E.2d 357 (1996). Thus, the majority’s reliance on the pur-
suit scenario is flawed and the instant case is clearly distinguishable
on its facts. Officer Kelly was not chasing or attempting to apprehend
a suspect; instead, he, along with eight other officers, was indepen-
dently responding to another officer’s call for backup. Sergeant Willy
Long, Officer Kelly’s supervisor on 15 September 2000, admitted dur-
ing deposition Officer Kelly was not engaged in a pursuit activity, but
was engaged in a response activity. Officer Kelly had absolutely no
information regarding the factual circumstances facing Officer Fox,
nor was he aware of the nature or circumstances of the call to which
Officer Fox had initially responded. In reality, Officer Kelly was
blindly responding to a routine call for backup. He was not cognizant
of any suspects, the presence of danger or a volatile situation, or any
information to make a knowing, intelligent decision about the
urgency of the response needed. To Officer Kelly, or any other
responding officer that morning, Officer Fox’s call was simply a pre-
cautionary, prudent call for backup. Without clarification or specific
information, Officer Kelly’s actions cannot be construed as a pursuit,
nor was he engaged in the apprehension of a suspect; there was not
even a substantiated emergency presented. The majority’s reliance on
such clearly distinguishable precedent is unwarranted.

The difference between “pursuit” and “response” is not merely a
legal distinction, but is well-rooted in the law enforcement commu-
nity and is set out in law enforcement policy and procedure guide-
lines. The City of Durham Police Department’s General Orders, which
mandate its officers’ conduct by establishing non-discretionary poli-
cies and procedures, set out different criteria for response priorities,
vehicle pursuits, and emergency vehicle operation. Durham Police
Dep’t, Gen. Orders 4001 (Dec. 15, 1995), 4019 R-2 (Nov. 1, 1998), 4051
(Dec. 15, 1995). The General Orders allow vehicular pursuits “only
when the necessity of immediate apprehension outweighs the degree
of danger created by the pursuit[,]” and also list an extensive number
of factors to consider when participating in a pursuit, thereby limit-
ing an individual officer’s discretion. Id. 4019 R-2, at 1, 4-5, 7-9.



IN THE SUPREME COURT 97

JONES v. CITY OF DURHAM
[360 N.C. 81 (2005)]

However, when an officer merely responds to a call for assistance,
the Police Department’s primary stated concern is for its officers
“to arrive safely on the scene of the call; the second objective is to
arrive as soon as possible.” Id. 4051, at 1. The list of factors for con-
sideration during an emergency situation is not nearly as extensive as
the factors listed regarding pursuit activities. Id. at 2-3; compare id.
with Durham Police Dep’t, Gen. Order 4019 R-2, at 4-5, 7-9. It is abun-
dantly clear that the Durham Police Department, as well as the
General Assembly, distinguishes law enforcement pursuit from rou-
tine response activities. The majority’s opinion fails to recognize this
well established distinction in the law enforcement community.

As an example, the North Carolina State Highway Patrol distin-
guishes “Chase Procedures” from “Emergency Response.” N.C. State
Highway Patrol, Pol’y Manual, Directive B.2 §§ IV., VL. (Sept. 27,
2002) [hereinafter Highway Patrol]. The Highway Patrol defines
“chase” as “[a]n active attempt by one or more officers in authorized
Patrol vehicles to apprehend a suspect or violator of the law operat-
ing a motor vehicle, while that person is attempting to avoid capture
by using high-speed driving or other tactics.” Id. § II., at 2. In contrast,
the Highway Patrol defines “emergency response” as “[t]he act of one
or more officers operating authorized Patrol vehicles for the purpose
of responding to a situation requiring immediate Police [action] due
to a clear and present danger to public or officer safety, a need for
immediate apprehension of a violator, or a serious crime in progress.”
Id. at 2-3. Life-threatening situations should be treated as a “high
priority that justifies an emergency response[,]” Highway Patrol
§ III.A.3.a., while pursuits of a continuing moving violator “present a
substantial continuing hazard to the public [and] are of a higher pri-
ority[,]” id. § III.A.1.c. (emphasis added). Further, the North Carolina
Justice Academy’s Basic Law Enforcement Training Manual (Stu-
dent), cited by the majority and required to be used in all BLET
courses in the State of North Carolina as mandated by the North
Carolina Administrative Code, 12 NCAC 9B .0205(c) (June 2004), also
distinguishes between “emergency response considerations” and
“pursuit driving considerations.” N.C. Justice Acad., Basic Law
Enforcement Training: Student § 18F, at 49, 59 (Jan. 2006).

This distinction is not limited to North Carolina; rather, it is a
nationwide doctrine in the law enforcement community. The
International Association of Chiefs of Police recognizes this dis-
tinction between “vehicular pursuit” and “response.” Int’l Ass'n of
Chiefs of Police, Manual of Police Traffic Services Policies and
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Procedures §§ 1.1 (June 1, 2004), 1.27 (July 1, 2004), available at
http://www.theiacp.org/div_sec_com/committees/Highway_Safety.htm
[hereinafter IACP]. The IACP defines “vehicular pursuit” as “[a]n
active attempt by an officer in an authorized emergency vehicle to
apprehend a fleeing suspect who actively is attempting to elude the
police.” Id. § 1.1, III.A. The TACP generally defines a response situa-
tion as “any call for service.” Id. § 1.27, III. In the instant case, what
the majority fails to acknowledge is the fact that Officer Kelly was
engaged in simply a response situation and nothing more.

The plain language of N.C.G.S. § 20-145 addresses law enforce-
ment personnel engaged in the “chase or apprehension” of law viola-
tors or suspects. The majority’s attempt to force square pegs into
round holes is incorrect, and its construction of this statute to cover
both law enforcement officers’ “chase or apprehension” of law viola-
tors and their response activities is simply judicial activism. The
proper role of the Court is to interpret the law, rather than to legis-
late. Unlike the majority, I cannot in good conscience apply pursuit
and apprehension law to a simple, routine response situation.

II. The Gross Negligence Standard

As the above analysis reflects, Officer Kelly’s actions are not gov-
erned by N.C.G.S. § 20-145; his conduct in the instant case should
instead be evaluated under an ordinary negligence standard. That is,
Officer Kelly’s negligence in this simple response activity is evi-
denced by his “omission of the duty to exercise due care.” Hanes v.
Shapiro & Smith, 168 N.C. 81, 87, 168 N.C. 24, 30, 84 S.E. 33, 36
(1915). However, if the instant case were a pursuit situation, N.C.G.S.
§ 20-145 is clear and unambiguous in its terms. The statute does not
protect law enforcement officers acting in the “chase or apprehen-
sion” of law violators from “the consequence of a reckless disregard
of the safety of others.” N.C.G.S. § 20-145.6 This Court has clearly
interpreted N.C.G.S. § 20-145 as establishing a standard of care for
law enforcement officers, rather than an exemption from the statute.
Parish v. Hill, 350 N.C. at 238, 513 S.E.2d at 551.

Contrary to this Court’s well-reasoned earlier precedent, the deci-
sion in Young v. Woodall violated the basic tenet of stare decisis in

6. The Highway Patrol requires its troopers to exercise “due regard for the safety
of others” in both response and pursuit or chase situations. Highway Patrol §§ IV.A.,
VL.A. The IACP prohibits officers from driving in a “reckless manner or without due
regard for the safety of others” in high priority response situations, IACP § 1.27, IV.B,;
in pursuit situations, officers may not “drive with reckless disregard for the safety of
themselves or of other road users,” id. § 1.1, IV.B.4.
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departing from the well-established, applicable, ordinary negligence
standard of care when it adopted a higher gross negligence standard
regarding N.C.G.S. § 20-145. 343 N.C. at 462, 471 S.E.2d at 359 (“It
seems clear to us that the standard of care intended by the General
Assembly involves the reckless disregard of the safety of others,
which is gross negligence.”).” Most telling of this Court’s disre-
gard for the principle of stare decisis in Young was the authoring jus-
tice’s acknowledgment that the application of the earlier precedent
by the Court of Appeals was “certainly reasonable.” Id. Further, this
abrupt departure lacked any comprehensive analysis or reason; nev-
ertheless, gross negligence is now the applicable standard under
N.C.G.S. § 20-145, though I would submit this interpretation is con-
trary to public policy.

Correspondingly, our analysis thus turns upon the seamless web
of the facts of the case sub judice and the corpus juris of gross neg-
ligence. While the majority confidently states the definition of gross
negligence is “reckless disregard of the safety of others,” as stated in
N.C.G.S. § 20-145, a survey of this Court’s precedent, of various juris-
dictions in the United States, and of persuasive scholarly analysis
reveals the enigmatic nature of gross negligence. The difficulty in
defining gross negligence is that it is “a term so nebulous” with “no
generally accepted meaning.” W. Page Keeton, et al., Prosser and
Keeton on the Law of Torts § 34, at 212 (5th ed. 1984). The Supreme
Court of South Carolina most recently defined gross negligence as

[T]he “intentional conscious failure to do something which it is
incumbent upon one to do or the doing of a thing intentionally

7. Originally, this Court applied an ordinary negligence standard to tortious
actions committed by law enforcement officers acting under N.C.G.S. § 20-145. See
Goddard v. Williams, 251 N.C. at 133-34, 110 S.E.2d at 824-25 (“ ‘We know of no better
standard by which to determine a claim of negligence on the part of a police officer
than by comparing his conduct * * * to the care which a reasonably prudent man would
exercise in the discharge of official duties of like nature under like circumstances.’ ”)
(citation omitted). This Court then modified its approach to N.C.G.S. § 20-145 in
Bullins v. Schmidt, 322 N.C. 580, 369 S.E.2d 601, by holding the ordinary negligence
standard of care established in Goddard should only apply to a law enforcement offi-
cer’s actions under N.C.G.S. § 20-145 when the officer’s vehicle actually collides with
another person, vehicle, or object. Id. at 582, 369 S.E.2d at 603. When the officer’s vehi-
cle did not collide with another person, vehicle, or object, the applicable standard
under N.C.G.S. § 20-145 was gross negligence. Id. at 583, 369 S.E.2d at 603. This Court
abandoned the above precedent in Young v. Woodall by holding gross negligence to be
the applicable standard of care for all incidents occurring under N.C.G.S. § 20-145. 343
N.C. at 462, 471 S.E.2d at 359. Other jurisdictions continue to apply an ordinary negli-
gence standard to their versions of N.C.G.S. § 20-145. See Tetro v. Town of Stratford,
189 Conn. 601, 609-10, 458 A.2d 5, 9-10 (1983); Haynes v. Hamilton Cty., 883 S.W.2d
606, 609-10 (Tenn. 1994); Travis v. City of Mesquite, 830 S.W.2d 94, 98-99 (Tex. 1992).
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that one ought not to do.” Gross negligence is also the “failure to
exercise slight care” and is “a relative term and means the
absence of care that is necessary under the circumstances|[,]”

which reflects the elusive nature of a workable gross negligence def-
inition. Clark v. S.C. Dep’t of Pub. Safety, 362 S.C. 377, 383, 608
S.E.2d 573, 576-77 (2005) (holding the question of whether a law
enforcement officer’s pursuit activities constituted gross negligence
was for the jury) (citations omitted).

«

Our Court has defined gross negligence as “ ‘wanton conduct
done with conscious or reckless disregard for the rights and safety of
others.”” Yancey v. Lea, 354 N.C. 48, 52, 550 S.E.2d 155, 157 (2001)
(quoting Bullins, 322 N.C. at 583, 369 S.E.2d at 603); Parish, 350 N.C.
at 239, 513 S.E.2d at 551. In defining willful and wanton conduct, this
Court stated:

An act is done wilfully when it is done purposely and delib-
erately in violation of law, or when it is done knowingly and of set
purpose, or when the mere will has free play, without yielding to
reason. . . .

An act is wanton when it is done of wicked purpose, or when
done needlessly, manifesting a reckless indifference to the rights
of others.

Foster v. Hyman, 197 N.C. 189, 191, 148 S.E. 36, 37-38 (1929) (cita-
tions omitted). We note “this Court has often used the terms ‘willful
and wanton conduct’ and ‘gross negligence’ interchangeably to
describe conduct that falls somewhere between ordinary negligence
and intentional conduct.” Yancey, 354 N.C. at 52, 550 S.E.2d at 157.
Finally, “[a]n act or conduct rises to the level of gross negligence
when the act is done purposely and with knowledge that such act is
a breach of duty to others, i.e., a conscious disregard of the safety of
others.” Id. at 53, 550 S.E.2d at 158.

When a law enforcement officer is engaged in a high speed vehi-
cle operation under N.C.G.S. § 20-145, “the law enforcement officer
must conduct a balancing test, weighing the interests of justice in
apprehending the fleeing suspect with the interests of the public in
not being subjected to unreasonable risks of injury.” Parish, 350 N.C.
at 236, 513 S.E.2d at 550; see also Haynes v. Hamilton Cty., 883
S.W.2d at 613 (“[PJublic safety is the ultimate goal of law enforce-
ment, and . . . when the risk of injury to members of the public is high,
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that risk should be weighed against the police interest in immediate
arrest of a suspect.”).8

Considering the precedent of this Court, I believe gross negli-
gence can be found on the spectrum of liability beyond ordinary
negligence while not reaching recklessness. The Supreme Court of
the United States noted gross negligence and recklessness often
share the same characteristics. See Farmer v. Brennan, 511 U.S. 825,
836 n.4 (1994) (“Between the poles [of negligence and purpose or
knowledge] lies ‘gross negligence’ too, but the term is a ‘nebulous’
one, in practice typically meaning little different from recklessness as
generally understood in the civil law . . . .”). However, in North
Carolina, recklessness

is distinguished from negligence by the degree of certainty that a
bad outcome will occur as a result of defendant’s misconduct and
the ease with which it could have been avoided. The more certain
the bad outcome and the easier it is to avoid, the more likely the
defendant is guilty of heightened culpability.

David A. Logan & Wayne A. Logan, North Carolina Torts, § 6.20, at
159 (2d ed. 2004). Specifically, “reckless disregard of safety” is
defined as:

[Aln act or intentional[] fail[ure] to do an act which it is [the
actor’s] duty to the other to do, knowing or having reason to
know of facts which would lead a reasonable man to realize, not
only that his conduct creates an unreasonable risk of physical
harm to another, but also that such risk is substantially greater
than that which is necessary to make his conduct negligent.

Restatement (Second) of Torts, § 500, at 587 (1965). However, the
Restatement also relates that reckless misconduct differs

from that negligence which consists in intentionally doing an act
with knowledge that it contains a risk of harm to others, in that
the actor to be reckless must recognize that his conduct involves

8. Similarly, in accordance with the Highway Patrol, troopers are required to con-
duct a balancing test when deciding whether to engage in “Extraordinary Patrol
Vehicle Operations,” including the “nature and gravity of the offense or situation” and
external physical conditions (such as the weather, nature of the neighborhood, and
pedestrian or vehicular traffic density). Highway Patrol § III. The Highway Patrol also
specifically states that when responding to an emergency, “[Troopers] shall not exceed
the posted speed limit when . . . responding to a request for assistance unless the immi-
nent danger to human life or the public safety outweighs the considerations above.” Id.
§ VLB.
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a risk substantially greater in amount than that which is neces-
sary to make his conduct negligent.

Id. § 500 cmt. g. “[T]hat negligence” referenced in the above passage
is gross negligence, meaning negligent behavior beyond ordinary neg-
ligence but not satisfying the definition of recklessness.

Unfortunately, the majority’s attempted clarification of gross neg-
ligence jurisprudence in the instant case leaves gross negligence
analysis more confusing than ever before. In relying upon a punitive
damages statute which is completely inapplicable to the instant case,
this Court has once again departed from precedent as to the defini-
tion of gross negligence. Gross negligence in North Carolina now
encompasses actions which do not necessarily reach the level of
willful and wanton conduct. The majority then blurs gross negligence
further by evaluating Officer Kelly’s actions using the supposedly dis-
carded terms “wicked purpose” and “wanton conduct.” Where this
places the already elusive definition of gross negligence remains a
question unanswered by the majority in the instant case. I, therefore,
submit gross negligence in North Carolina is meant to encompass
actions well beyond ordinary negligence and that nearly reflect a con-
scious disregard for the safety of others, which is apparent in the
instant case by Officer Kelly’s operation of his vehicle.10

9. Clearly, gross negligence cannot include an analysis of an actor’s “wicked pur-
pose” because doing so would attribute a factually reckless or malicious state of mind
to gross negligence liability. This analysis would preclude recovery by an individual
against a law enforcement officer unless the officer committed an act that not only
subjected him or her to civil liability, but possibly to criminal responsibility as well.
Surely, this could not be the intended effect of N.C.G.S. § 20-145.

10. An alternative method of evaluating gross negligence is to analyze the level of
diligence owed by Officer Kelly to the public. This Court has explained:

It is said that gross negligence is “ordinary negligence with a vituperative adjec-
tive.” It would, perhaps, be more logical to apply the adjective of comparison to
the term “diligence” rather than to the correlative term, “negligence.” . . . Thus,
where the exercise of great diligence is the duty imposed, a slight omission of
care—i.e., slight negligence—will be regarded as a failure to exercise commen-

surate care. . . . When only slight diligence is required, there must be a gross omis-
sion of diligence—an omission of almost all diligence—in order to . . . constitute
negligence . . ..

“Slight diligence is that which persons of less than common prudence or, indeed,
of any prudence at all, take of their own concerns.” . . . It is probably safe to say
that the diligence shown in their own affairs by men careless in their habits, and
not necessarily prudent by nature, but of ordinary intelligence, is slight diligence.

Shapiro & Smith, 168 N.C. at 87-88, 168 N.C. at 30, 84 S.E. at 36. According to
this analysis, a person who owes a duty of great diligence, such as Officer Kelly in
the instant case, fails to exercise the appropriate standard of care if the person
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Application of Gross Negligence in the Instant Case

It is well established that on a motion for summary judgment,
the trial court is required to view the evidence forecast in the light
most favorable to the nonmoving party. Parish, 350 N.C. at 236, 513
S.E.2d at 550. Further, all inferences must be resolved against the
movant. Holley v. Burroughs Wellcome Co., 318 N.C. 352, 355-56, 348
S.E.2d 772, 774 (1986); Kidd v. Early, 289 N.C. 343, 352, 222 S.E.2d
392, 399 (1976).

In the instant case, defendants’ motion for summary judgment as
to plaintiff’s gross negligence claim was properly denied by the trial
court after a consideration of all relevant evidence presented; how-
ever, the Court of Appeals erroneously reversed the trial court’s
denial of summary judgment. Regrettably, today’s majority opinion
omitted certain facts found in the record that were presented to the
trial court at the time of defendants’ motion for summary judgment.
Therefore, in keeping with our Court’s duty to consider all materials
in evaluating a party’s motion for summary judgment, my analysis and
conclusion differ significantly from the majority’s. Dendy v. Watkins,
288 N.C. 447, 452, 219 S.E.2d 214, 217 (1975) (“When the motion for
summary judgment comes on to be heard, the court may consider the
pleadings, depositions, admissions, affidavits, answers to interroga-
tories, oral testimony and documentary materials . . . .”).

The speed with which Officer Kelly operated his vehicle during
the incident in question is not an all-inclusive range of forty-five to
sixty miles per hour. The record reflects the specific speed of Officer
Kelly’s vehicle at specific locations up until the point of impact with
the pedestrian-plaintiff. This speed determination was rendered from
an accident reconstruction expert’s scientific calculations as to
defendant’s vehicular speed based upon Durham Police Department
video footage reflecting the vehicle’s travel over specific periods of

makes a slight or minimal omission of care. In the alternative, this Court also
equates finding an individual grossly negligent with finding an individual owed only
slight diligence to the injured party. Thus, by applying a gross negligence standard
in the instant case, the majority asserts Officer Kelly owed a duty of only slight dili-
gence to the public; that is, Officer Kelly is treated as a person “of less than com-
mon prudence” or who is “careless in [his] habits.” Id. I cannot agree that a law
enforcement officer, operating his vehicle at speeds as high as seventy-four miles per
hour on a populated urban road, should be held to the standard of a buffoon. Rather,
Officer Kelly’s occupation and actions taken in the instant case imposed upon him a
duty of great diligence, and a slight omission of care by Officer Kelly should subject
him to liability.
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time. For example, at the time Officer Kelly approached the railroad
tracks, the record reflects he was traveling approximately seventy-
three miles per hour; at the point of impact with Ms. Jones, Officer
Kelly was traveling between forty-five and sixty miles per hour.
Disregard of such specific and reliable scientific data and subsequent
use of one general range of speed is duplicitous and misconstrues the
factual circumstances surrounding Officer Kelly’s actions. Therefore,
our analysis of Officer Kelly’s operation of the vehicle with regards to
speed should not be restricted solely to the point in time at which
Officer Kelly struck Ms. Jones.

The majority in the instant case creates three dispositive factors
for gross negligence analysis and evaluates each factor indepen-
dently, rather than applying the totality of circumstances analysis
which has been historically associated with negligence jurispru-
dence. See Charles E. Daye & Mark W. Morris, North Carolina Law of
Torts, § 16.20, at 155-56 (2d ed. 1999) (“Negligence is necessarily a rel-
ative term, and every case of negligence is controlled by its own set
of facts. . . . [T]hus, all surroundings or attendant circumstances must
be taken into account.”). Therefore, the factors in the instant case are
interrelated and dependent and cannot be evaluated in isolation to
determine whether gross negligence occurred. Accordingly, I would
submit the totality of Officer Kelly’s actions in responding—from the
speeding at up to seventy-four miles per hour through a densely pop-
ulated area at nine o’clock in the morning, to the loss of control of his
vehicle when it went airborne at the railroad tracks, to the subse-
quent driving on the wrong side of the road, and through the failure
to brake before striking a pedestrian—collectively reflects gross neg-
ligence and demonstrates a pattern of reckless disregard for the
safety of all citizens.

As previously set out, each time this Court has applied the gross
negligence standard under N.C.G.S. § 20-145, the Court addressed
law enforcement pursuit activities rather than routine response
calls. Thus, the majority’s direct application of this precedent to the
present case is misplaced. A pursuit activity entails a greater sense
of urgency on the part of law enforcement personnel because of a
known danger presented to society by a fleeing suspect. A response
activity, especially when the responding officer is unaware of the sit-
uation to which he or she is responding, does not present nearly the
same urgency as the pursuit of a known, fleeing law violator. Thus,
because of the general lack of exigent circumstances characteristic
of response activities, as compared to pursuit activities, the standard
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of care as to the former should not be given the same deference as
that applied to the latter.11

The differentiation in analysis between pursuit and response
activities is not only grounded in common sense, but also in the very
law enforcement policies then governing Officer Kelly’s conduct. The
Durham Police Department distinguishes pursuit-related officer con-
duct from response-related officer conduct. The different activities
have separate and dissimilar lists of factors to consider when partic-
ipating in such activities. For example, police pursuits in Durham are
allowed only when “the police officer reasonably believes that the
violator has committed a violent felony . . . and the officer reason-
ably believes that, by the nature of the crime(s) committed, the vio-
lator poses a threat of serious injury to the public or other police
officers if he/she is not apprehended immediately.” Durham Police
Dep’t, Gen. Order 4019 R-2 at 3. Even if Officer Kelly’s actions were
construed as a pursuit, he was in contravention of his own depart-
ment’s policies that were designed to regulate his conduct. He had no
knowledge a crime had been committed, much less a violent felony.
Once a pursuit has begun, Durham also requires its officers to con-
sider factors such as whether the identity of the violator is known,
the likelihood of a successful stop, external conditions (such as pop-
ulation density, road conditions, and weather), and officer-specific
factors (such as an officer’s driving sKkills, his or her familiarity with
the roads, and the condition of the officer’s vehicle)—all of which
weigh against the actions taken by Officer Kelly. Id. at 4-5.

Contrary to pursuit requirements, Durham lists more general
considerations for officers when engaging in routine response situa-
tions, such as the unpredictable reaction of civilian drivers, the offi-
cer’s view of all lanes of traffic at intersections, road conditions, and
the increased hazard of driving left of the center line. Durham Police
Dep’t, Gen. Order 4051, at 2-3. Most telling, the Durham Police
Department has recently amended General Order 4051 governing
emergency vehicle operation to include a provision directly applica-
ble to the present case: “All officers responding to calls shall limit the
speed of their vehicle to a maximum of 15 miles per hour above the
posted speed.” Id. 4051 R-1, at 3 (Jan. 10, 2005). Though this “subse-
quent remedial measure” could not be considered as evidence of neg-

11. While law enforcement pursuit activities present a greater sense of urgency
than mere law enforcement response activities, it is the unfortunate reality that “[s]eri-
ous injury, property damage and death often result from pursuits and/or emergency
responses.” Keller Mark McGue & Tom Barker, Emergency Response and Pursuil
Issues in Alabama, XV Am. J. of Police, No. 4, at 79, 79 (1996).
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ligence by the City of Durham or Officer Kelly under the North
Carolina Rules of Evidence, see N.C. R. Evid. 407; Lowe v. Elliott, 109
N.C. 422, 424, 109 N.C. 581, 584, 14 S.E. 51, 51-52 (1891), I commend
the Durham Police Department for its recognition of the need for
such an amendment mandating that their officers’ routine response
calls be executed consistent with their responsibility to act with due
regard for the safety of others.

Further, the majority relies upon the North Carolina Justice
Academy’s Basic Law Enforcement Training Manual to justify
Officer Kelly’s evasive maneuver taken to avoid hitting the plaintiff.
However, while “[e]vasive steering or sudden lane change” is one
accepted method of collision avoidance for law enforcement vehicu-
lar operations, the acceptable method of collision avoidance listed
first in the manual is “[q]uick, sudden braking.” N.C. Justice Acad.,
Basic Law Enforcement Training: Student § 18F, at 48. The BLET
Manual, required by the North Carolina Administrative Code, 12
NCAC 9B .0205(c) (June 2004), to be used in all North Carolina law
enforcement training courses, also specifically states: “In those
instances where an emergency driving response is justified, the offi-
cer should remember that excessive speeds are seldom, if ever, war-
ranted during the response.” N.C. Justice Acad., Basic Law Enforce-
ment Training: Student § 18F, at 52. In the instant case, Officer
Kelly’s actions were not only contrary to his own department’s man-
date, but also statewide BLET policies.

Additionally, Officer Kelly was engaged in a response activity at
approximately 9:00 in the morning. This difference in time between
the instant case and the majority’s cited precedent, all of which con-
cern nighttime incidents, is crucial to the analysis of this case
because of the difference in pedestrian and vehicular traffic density
on public roads at the different times. I cannot agree with the major-
ity’s assertion that high speed vehicular activity is more dangerous at
the quiet, desolate hour of 4:00 a.m. than it is at 9:00 a.m., during the
beginning of the work day.

Evaluating the different actions or circumstances leading up to
the traffic accident in the present case, and applying the facts to our
jurisprudence in the light most favorable to the plaintiff, it is clear to
me defendant’s actions rise to the level of gross negligence, if not
pure recklessness. Specifically, the record reflects that:

1. When Officer Kelly responded to Officer Fox’s call for backup
at about 9:00 a.m. on 15 September 2000, Officer Kelly was
approximately two and one half miles away from Officer Fox’s
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location, and he knew or should have known of the eight addi-
tional officers who were also responding to the call,

. Officer Fox was not alone at the scene of the domestic dis-
turbance complaint, but was accompanied by Officer
McDonough at the time she requested backup;

. Officer Kelly knew or should have known the posted speed
limit on the street where the traffic accident occurred was in
fact thirty-five miles per hour. Further, he admitted during
deposition any speed over forty-five miles per hour on this
particular stretch of street would constitute disregard for the
safety of others;

. An accident reconstruction expert estimated Officer Kelly’s
speed over the course of his travel to be anywhere from forty-
five miles per hour to seventy-four miles per hour;

. Officer Kelly, based upon his familiarity with the area, knew or
should have known the section of the road on which he was
speeding was a densely populated urban area, especially near
the railroad tracks where a tree was located and people fre-
quently were “hanging out”;

. Officer Kelly knew or should have known there was an incline
at the railroad tracks followed by a “serious dip” which he was
about to cross, he could not see any pedestrians until he came
over the hill; and the intersection after the railroad tracks was
complex in design;

. Due to the manner of operation and excessive speed, Officer
Kelly lost control of his vehicle, causing his vehicle to go air-
borne after proceeding over the railroad tracks;

. At the point of impact with the pedestrian, Officer Kelly was
operating his vehicle on the wrong side of the road, had not
applied his brakes, and was traveling at a speed of forty-five to
sixty miles per hour; and

. As a direct consequence of Officer Kelly’s actions, the pe-
destrian was hit by Officer Kelly’s vehicle and was thrown six
feet into the air, after which she landed on the pavement and
came to rest seventy-six feet away from the location where
she was struck. The impact of Officer Kelly’s vehicle with the
pedestrian severely broke the pedestrian’s shoulder and both
of her legs.
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As stated above, when determining whether a law enforcement
officer acted willfully, the Court must consider whether the totality of
the officer’s actions was done purposely, knowingly, or “without
yielding to reason[,]” and not consider if he intended the ensuing
result. Yancey, 354 N.C. at 52, 550 S.E.2d at 157; Foster, 197 N.C. at
191, 148 S.E. at 37. Officer Kelly operated his police vehicle in the
present case knowingly or “without yielding to reason.” His unwar-
ranted decision to travel at such a high speed and to take evasive
action instead of applying the brakes upon seeing the pedestrian in
the street evidences his failure to act without reason and is contrary
to recognized law enforcement policy and procedures.

Additionally, the Court of Appeals’ reversal of the trial court’s
order denying summary judgment was incorrect because a reason-
able jury could find Officer Kelly acted wantonly or “needlessly, man-
ifesting a reckless indifference to the rights of others.” Foster, 197
N.C. at 191, 148 S.E. at 38 (emphasis added). Surely, Officer Kelly’s
actions, considering he was engaged in response and not pursuit
activities, were needless and manifested a reckless indifference for
the public. Officer Kelly’s knowledge of the area’s dense population,
the characteristics of the road, his disregard for a safe speed (as high
as seventy-four miles per hour in a thirty-five mile per hour zone),
and subsequent airborne travel are all factors sufficient to lead a jury
to find Officer Kelly acted with a “reckless disregard of the safety of
others” and contrary to local and national law enforcement doc-
trine,12 the intent of the General Assembly, and our established
jurisprudence.

Further, in both the record and at oral argument, it was acknowl-
edged that Officer Kelly’s response to Officer Fox’s call contradicted
the Durham Police Department’s Policy on Response Priorities.
Durham Police Dep’t, Gen. Order 4001. At the time Officer Kelly be-
gan his response to Officer Fox, who was accompanied by another
officer at the scene, he was aware at least three, and perhaps as many
as eight, other officers were independently responding to the initial
call for backup. The maximum authorized number of officers permit-

12. TACP specifically requires its officers engaged in response activities to “drive
at an appropriately reduced speed whenever necessary to maintain control of their
vehicles, taking into account road, weather, vehicle, and traffic conditions; and [to]
continually reevaluate these conditions during the response.” IACP § 1.27, IV.B. There
is no question that allowing one’s vehicle to become airborne is a loss of vehicular con-
trol. Officer Kelly, with his knowledge of the road, should have reduced his speed to
maintain control of his vehicle. His reckless lack of judgment in operating his police
vehicle is an abomination to law enforcement policy and procedure.
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ted by Durham Police Department Policy to respond to an initial
request for backup that does not specify the number of units needed
is three—two officers and one supervisor. Id. Accordingly, Officer
Kelly’s response to Officer Fox’s request for assistance, even if it had
been executed with due regard for the safety of others, was not in
accordance with Durham Police Department Policy to which he was
mandated to adhere. By ignoring established policy, Officer Kelly
knowingly engaged in an unnecessary response to a call for backup.
In the simplest of terms, when a call for backup is made, every offi-
cer cannot respond. If they did, the citizens of Durham would find
themselves unprotected; this is why Durham limits the number of
officers allowed to respond to calls for assistance, an order specifi-
cally ignored by Officer Kelly. Thus, Officer Kelly, or any other rea-
sonably prudent police officer in this response situation, should have
realized the high rate of speed he elected to operate his vehicle was
not only more dangerous than beneficial to public safety, but also
completely unnecessary considering the number of officers present
at the scene and responding to the call for backup.

I surely do not intend to convey a lack of appreciation for the
dangerous and admirable work our responsible law enforcement offi-
cers perform on a daily basis. They are truly the thin blue line that
protects society from the criminal element, and they should be
afforded every reasonable deference. This having been said, when an
officer acts with such blatant disregard for public safety, as wit-
nessed in the instant case, I simply cannot turn a blind eye to the
resulting harm. As the Supreme Court of Tennessee recognized:

[P]olice officers have a duty to apprehend law violators and . . .
the decision to commence or continue pursuit of a fleeing sus-
pect is, by necessity, made rapidly. In the final analysis, however,
a police officer’s paramount duty is to protect the public. Unusual
circumstances may make it reasonable to adopt a course of con-
duct which causes a high risk of harm to the public. However,
such conduct is not justified unless the end itself is of sufficient
social value. The general public has a significant interest in not
being subjected to unreasonable risks of injury as the police
carry out their duties. We agree with the Texas Supreme Court’s
observation, that “[pJublic safety should not be thrown to the
winds in the heat of the chase.”

Haynes v. Hamilton Cty., 883 S.W.2d at 611 (footnote and cita-
tion omitted).
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A reasonable juror could find Officer Kelly’s actions, from the
beginning of his response to Officer Fox’s call for backup until his
collision with Ms. Jones, were grossly negligent. Officer Kelly acted
“without yielding to reason,” needlessly, and with a strong degree of
certainty that the risk his actions posed to the public outweighed his
unwarranted response. Officer Kelly’s actions were arguably reckless
misconduct according to our precedent, and thus his actions easily
satisfy our gross negligence standard.

Regrettably, if the truth be known, Officer Kelly’s behavior in
total disregard for the rights and safety of others is, in reality, more
than gross negligence—it is simply reprehensible conduct. On that
day, Officer Kelly was the law, and he acted as he did because he
could. The ultimate tragedy is the pedestrian-plaintiff, an innocent
bystander, will not have her day in court. I would submit if the shoe
were on the other foot, and Officer Kelly was performing his police
functions and observed a citizen operating his vehicle in this manner,
Officer Kelly would have not only issued a citation for the citizen’s
reckless behavior, but would have likely placed the citizen in hand-
cuffs and taken him before a magistrate. Therefore, I believe whether
Officer Kelly’s actions were in fact grossly negligent is a question that
should have been submitted to the jury for their determination.
Unfortunately, the majority today unnecessarily contorts the facts of
the instant case and erroneously applies an ambiguous standard. As
a result, the majority’s decision leaves our citizens and our courts
with one question: If this case is not gross negligence, then what is
gross negligence? I respectfully dissent.

STATE OF NORTH CAROLINA v. JEFFREY NEAL DUKE

No. 57A04
(Filed 16 December 2005)

1. Evidence— prior crimes or bad acts—violent behavior—
opening the door to character evidence

The trial court did not err in a double first-degree murder
case by overruling defendant’s objection to the admission of
specific acts of bad conduct during redirect examination of his
half-sister concerning defendant’s violent behavior, because: (1)
whenever a defendant opens the door to character evidence by
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introducing evidence of his own pertinent character trait, the
prosecution may rebut that evidence with contrary character evi-
dence; and (2) the prosecution’s rebuttal of defendant’s evidence
of good character through the use of specific instances of con-
duct was proper.

. Criminal Law— prosecutor’s argument—judge may tell jurors
that defendant acted with premeditation and deliberation

The trial court did not abuse its discretion in a double first-
degree murder case by failing to intervene ex mero motu during
the prosecution’s closing argument stating that the judge may tell
the jurors that defendant acted with premeditation, because: (1)
the prosecution’s statement did not directly and unambiguously
tell the jury the court formed an opinion on the evidence; (2) as
there was no objection, and therefore no overruling by the trial
court of defendant’s objection, this idea was not solidified in the
jurors’ minds; (3) the prosecution’s argument did not travel out-
side the record as prohibited by N.C.G.S. § 15A-1230(a); and (4)
the trial court instructed the jury the court was impartial and the
jury would be mistaken to believe otherwise.

. Criminal Law— instruction—confession—supporting evi-
dence—invited error

The trial court did not err in a double first-degree murder
case by its instruction to the jury on confession, because: (1)
the instruction conformed to the North Carolina Pattern Jury
Instruction on confession; (2) an instruction by the trial court
stating the evidence tends to show the existence of a confession
to the crime charged is not an impermissible comment invading
the province of the jury and its fact-finding function; (3) consid-
ering defendant’s admissions which tended to show premedita-
tion and deliberation, the statement did support inclusion of the
confession instruction; (4) the instruction left it to the jury to
conclude whether the confession occurred and what weight to
give it; and (5) defendant cannot show prejudice on this issue
when it was defendant, not the prosecution, who requested this
jury instruction.

. Sentencing— capital—prior crimes or bad acts—threat
made by defendant

The trial court did not err in a double first-degree murder
case by admitting testimony during the penalty phase concerning
a threat made by defendant to a witness, because: (1) it was
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proper for the prosecution to attack the credibility of the witness
and also to discredit the witness’s contention defendant was
peaceful by showing he threatened the lives of the witness, her
child, and her husband after an argument concerning a funeral,
(2) the prosecution simply impeached the witness with her prior
inconsistent statements to a detective concerning the threats
which clearly contradicted her direct testimony; (3) when a wit-
ness gives his opinion as to the character of another, the cross-
examiner may test that opinion with questioning on specific acts
of conduct; (4) the evidence concerning the threat, while also
impeaching the witness and challenging her opinion, went
directly to the heart of defendant’s violent nature; and (5) the
prosecution was entitled to submit evidence contrary to the
assertion of defendant’s proposed mitigating circumstance that
defendant had a deep emotional bond with this witness.

. Sentencing— capital—objection to statement—defendant

wants to apologize to victims’ families—harmless error

Any error by the trial court in a double first-degree murder
case by sustaining the prosecution’s objection to the statement
by defendant’s mother during the penalty proceeding that defend-
ant wanted to apologize to the victims’ families was harmless
beyond a reasonable doubt, because: (1) any possible error was
caused by defendant’s failure to offer a proper foundation to
ensure the reliability of the testimony from his mother; and (2)
the jury heard other sufficient testimony of defendant’s remorse
during the penalty proceeding through a doctor who opined that
defendant was remorseful for his actions.

. Sentencing— capital—failure to allow testimony—defend-

ant would adjust well to life in prison—harmless error

Although defendant contends the trial court erred in a double
first-degree murder case by failing to allow defendant’s mother to
testify that defendant would adjust well to life in prison, any
error was harmless beyond a reasonable doubt because three
other witnesses gave testimony from which the jury could have
found defendant would adjust well to prison life.

. Sentencing— capital—testimony—defendant’s mental state—

harmless error

Although defendant contends the trial court erred in a capital
sentencing proceeding by sustaining the prosecution’s objection
when defendant’s sister testified that defendant was just caught
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in a bad situation and that he did not intend for this to happen,
any error was harmless beyond a reasonable doubt because: (1)
defendant failed to lay a proper foundation for testimony con-
cerning his mental state; (2) it appears from the context of the
testimony that the witness was speaking of all the actions of the
night and early morning of the murders, not the murders in par-
ticular, and the jury already decided in the guilt-innocence pro-
ceeding that defendant intended to commit these murders; (3)
defendant did not submit for consideration a good character mit-
igating circumstance; and (4) defendant’s mother, his son, and his
childhood friend testified to facts and circumstances which
tended to show defendant was a good person.

. Sentencing— capital—prosecutor’s argument—expert wit-

ness the $15,000 man

The trial court did not abuse its discretion in a double first-
degree murder case by failing to intervene ex mero motu during
the prosecution’s penalty proceeding closing argument that re-
ferred to defendant’s expert witness as the $15,000 man, because
the statement was not grossly improper when it merely empha-
sized that the expert’s fee in the case was $15,000 and that the jury
should take that fact into account when determining the credibil-
ity of the expert and the weight it should place on his testimony.

. Sentencing— capital—prosecutor’s argument—defendant’s

choice to turn back on family—crap

The trial court did not abuse its discretion in a capital sen-
tencing proceeding by failing to intervene ex mero motu during
the prosecution’s penalty proceeding closing argument that used
the word crap, because the prosecution did not engage in any
name-calling nor did the prosecutor improperly disparage
defendant’s argument, but instead the prosecutor discussed the
choice defendant made to turn his back on his family and pursue
instead a life of drug abuse, alcohol abuse, and violence, which
culminated in a senseless and brutal double murder.

Sentencing— capital—mitigating circumstances—mental
or emotional disturbance—capacity to appreciate criminal-
ity of conduct or to conform conduct to requirements of
law impaired

The trial court did not err in a capital sentencing proceeding

by refusing to grant defendant’s request to give the jury peremp-
tory instructions on the N.C.G.S. § 15A-2000(f)(2) mitigating cir-
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cumstance that the capital felony was committed while defend-
ant was under the influence of mental or emotional disturbance
and the N.C.G.S. § 15A-2000(f)(6) mitigating circumstance that
the capacity of defendant to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of law was
impaired, because: (1) there is nothing in the record or the tran-
script to indicate such a request was made in writing by defend-
ant; and (2) even if the requested instructions had been submit-
ted in writing the evidence supporting the (f)(2) and (f)(6)
mitigating circumstances was not uncontroverted.

Sentencing— capital—monstatutory mitigating circum-
stances—provocation

The trial court did not err in a capital sentencing proceeding
by denying defendant’s request to submit to the jury the non-
statutory mitigating circumstance that defendant’s actions
toward the victims were influenced to some degree by their
behavior toward him and that he reacted to what he thought was
provocation on the part of the victims, because a defendant is not
entitled to place the question of his guilt of first-degree murder
back onto the table for the jury to decide when the jury decided
during the guilt-innocence proceeding that defendant was guilty
of first-degree murder, thus rejecting his contention he acted
under perceived provocation.

Sentencing— capital—mitigating circumstances—reinstruc-
tion to the jury

The trial court did not commit plain error in a capital sen-
tencing proceeding by reinstructing the jury on mitigating cir-
cumstances after the jury submitted a question to the court seek-
ing clarification, because: (1) the trial court did not instruct the
jurors that the statutory mitigators were not to be found unless
the jury concluded they had mitigating value; and (2) if any error
occurred in the reinstruction, this error was to defendant’s bene-
fit since it implied all the listed circumstances had some mitigat-
ing value, rather than instructing the jury it should not find a non-
statutory mitigating circumstance unless it deemed that
circumstance to exist and have mitigating value.

Sentencing— capital—aggravating circumstance not sub-
mitted in first trial—double jeopardy

Principles of double jeopardy did not prevent the trial court
from submitting the N.C.G.S. § 15A-2000(e)(9) aggravating cir-
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cumstance for the murder of one of the victims in this trial even
though it was not submitted during the penalty proceeding of
defendant’s first trial, because: (1) the bar against double jeop-
ardy does not prevent a sentence of death unless a jury finds no
aggravating circumstance existed in a prior trial and thereby
would have been required to recommend a sentence of life
imprisonment without parole during the first trial, and in the
instant case the jury in the first trial found an aggravating cir-
cumstance and recommended death for defendant’s murder of
the victim; and (2) contrary to defendant’s assertion, the holding
in Ring v. Arizona, 536 U.S. 584 (2002), does not change this
result since it simply requires the jury, rather than the trial court,
to find any aggravating circumstance which leads to the imposi-
tion of the death penalty.

Sentencing— capital—aggravating circumstances—espe-
cially heinous, atrocious, or cruel

Defendant’s constitutional rights were not violated in a capi-
tal sentencing proceeding even though he contends the especially
heinous, atrocious, or cruel aggravating circumstance is uncon-
stitutionally vague and overbroad, because: (1) the pattern jury
instruction at 1 N.C.PL.—Crim. 150.10 is not unconstitutionally
vague or overbroad with regard to the N.C.G.S. § 156A-2000(e)(9)
aggravating circumstance and our Supreme Court’s appellate nar-
rowing of the especially heinous, atrocious, or cruel aggravating
circumstance has been incorporated into the pattern jury instruc-
tion; (2) contrary to defendant’s assertion, our Supreme Court’s
conducting appellate review of a question submitted to the jury
does not make it a cofinder of fact with the jury in violation of
Ring v. Arizona, 536 U.S. 584; and (3) this argument by defend-
ant is speculative in nature when defendant did not assert in his
brief or at oral argument that the murders committed by him
were not especially heinous, atrocious, or cruel or for some rea-
son require appellate narrowing.

Sentencing— capital—weighing aggravating and mitigating
circumstances—Issue 3

The trial court did not commit plain error in a capital sen-
tencing proceeding by its submission of Issue 3 regarding the
jury’s determination of the weight of mitigating and aggravating
circumstances, because: (1) a capital punishment scheme which
requires a recommendation of death upon the finding of certain
factors or circumstances does not violate the Constitution so
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long as the jury is allowed to consider and give effect to all rele-
vant mitigating evidence; (2) North Carolina’s capital punishment
scheme does not limit in any way the mitigating evidence the jury
may consider in making its decision; and (3) our statute does not
mandate death based solely upon the weighing of mitigating and
aggravating circumstances.

16. Sentencing— death penalty—proportionate

The imposition of the death penalty was not disproportionate
in a double first-degree murder case, because: (1) the jury found
three aggravating circumstances for both murders including that
defendant had been previously convicted of a felony involving
the use of violence to the person; the murders were especially
heinous, atrocious, or cruel; and the murders were part of a
course of conduct in which defendant engaged and which
included the commission by defendant of other crimes of vio-
lence against other persons; (2) the murders in this case were
especially brutal when defendant plunged knives into the neck
and chest of one victim and into the upper abdomen of the other
after the victims were unconscious or dead from the violent
blows of a fire extinguisher; and (3) the death sentence has never
been found to be disproportionate in a double-murder case.

Justice PARKER did not participate in the consideration or
decision of this case.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg-
ments imposing consecutive death sentences entered by Judge
Timothy L. Patti on 26 September 2003 in Superior Court, Gaston
County, upon jury verdicts finding defendant guilty of two counts of
first-degree murder. Heard in the Supreme Court 18 October 2005.

Roy Cooper, Attorney General, by G. Patrick Murphy and Mary
D. Winstead, Special Deputy Attorneys General, for the State.

Staples S. Hughes, Appellate Defender, by Benjamin Dowling-
Sendor, Assistant Appellate Defender, for defendant-appellant.

BRADY, Justice.

During the early morning hours of 20 March 1999, defendant
Jeffrey Neal Duke brutally and mercilessly murdered Ralph Arthurs
and Harold Grant, beating them with a fire extinguisher and stabbing
both men while they were down leaving a total of four knives in the
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victims’ bodies. On 19 September 2003, a jury found defendant guilty
of two counts of first-degree murder based on malice, premeditation,
and deliberation!, and subsequently on 26 September 2003, the jury
recommended a sentence of death. We find no error in defendant’s
conviction or sentence.

FACTUAL BACKGROUND

As seemed to be his custom, defendant began consuming alco-
holic beverages on 19 March 1999. After drinking Jim Beam bourbon
whiskey and Long Island Iced Tea, defendant argued with Michelle
Lancaster, a female with whom he was living. He slapped Michelle on
the head, knocking her to the ground, took her money and a bottle of
prescription medication, and left the residence. He eventually ended
up at the apartment of Ralph Arthurs. Ralph Arthurs, Harold Grant,
and defendant sat in Arthurs’s apartment while defendant and
Arthurs drank alcohol. Soon, Arthurs and Grant began discussing
defendant’s earlier beating of Robin Williams, defendant’s former girl-
friend. Arthurs demanded defendant leave the apartment, and
defendant asked if he could finish his beer first. Grant got up and
started walking towards the sink. When Grant got close to a knife
block located on the counter beside the sink, defendant claims he
thought Grant was going to attack him with a knife, although defend-
ant admits Grant could have just been getting water.

Defendant stood up, grabbed a fire extinguisher, and started
beating both Grant and Arthurs. At one time Grant got up from the
floor and attempted to leave the apartment. Defendant dragged him
back in and continued beating him. Defendant then stabbed Arthurs
in the upper abdomen, and stabbed Grant in the face, chest, and
neck. Defendant left the knives in Arthurs’s upper abdomen, Grant’s
chest, and on both sides of Grant’s neck. Grant’s autopsy reflected
the stab wounds were likely inflicted after Grant was rendered
unconscious or had died. One knife recovered from Grant’s neck
was bent at a ninety-degree angle, indicating the force with which
defendant plunged the knife into Grant’s lifeless body. The cause
of death for both murders was blunt force trauma to the head.
Arthurs’s pants were around his knees, and Grant’s pants pockets
were pulled out. The autopsy reports indicate Arthurs’s blood al-
cohol content was .04, while Grant’s did not register any alcohol
present in his blood.

1. Additionally, the jury found defendant guilty of first-degree murder of Harold
Grant under the felony murder rule.
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A blood spatter and stain expert testified for the State during trial
and shed further light on the brutality of the killings. A blood stain
which started at the front door and extended back to the body of
Grant was consistent with defendant’s dragging of Grant’s body back
into the apartment. In addition, a blood spatter on the front porch
indicated Grant’s head came into contact with the porch at some
point. A blood spatter near Grant’s head was consistent with his body
being dragged back into the apartment, dropped face down onto the
floor, and then later turned on his back. The blood spatter on the wall
was consistent with the swinging of a fire extinguisher which hit
Grant’s head. In addition, the authorities found Arthurs’s body with a
significant amount of blood pooled to the left side of his head and a
lack of blood on the front of his clothing. In the expert’s opinion,
Arthurs was also at one time lying face down and then subsequently
rolled over.

These killings occurred the morning of 20 March 1999 around
4:00 a.m. The noise from the struggle awoke a neighbor, Macie
Randall, along with her granddaughter Angel. Later that morning,
Tommy Feemster, the superintendent of the apartment building
where the murders took place, went to the apartment complex to
repair a leaky toilet in Arthurs’s apartment. Feemster’'s coworker
motioned for him to come to the door of Arthurs’s apartment. When
Feemster arrived at the door, they noticed what appeared to be blood
on the area outside the door. Feemster immediately went to Macie
Randall’s apartment, and she informed him of the struggle she heard
earlier that morning. Feemster then returned to Arthurs’s apartment
and pushed open the door, stepped inside, and discovered a body
with a knife sticking in it. Based upon what he observed, he immedi-
ately closed the door and called the police.

The evidence reflected that after leaving the crime scene, defend-
ant smoked some crack cocaine, and later that morning started seek-
ing help from friends and family members. He telephoned Michelle
Lancaster who told him he needed to retrieve his belongings and
move out of her residence because of their recent altercation. She
also told defendant she would not help him. Defendant then went to
an automobile dealership where his sister Charlene McKinney
worked. From there, he telephoned his half-sister Lisa Sneed and told
her he needed her to pick him up at a nearby restaurant. Sneed
picked him up, later that day took him to Lancaster’s residence to
pick up his belongings, and then they returned to Sneed’s residence.
After arriving at Sneed’s residence, defendant put a pair of jeans and
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a pair of shoes in the washing machine. Later, Sneed received a tele-
phone call from a detective investigating the homicides who was
seeking to interview defendant and Sneed. When Sneed inquired of
defendant concerning this request, he informed her the detective
wanted to question him about a murder.

Defendant asked Sneed to lie to the detectives and tell them
defendant and Sneed were together during the time of the murders.
He told her he was with some guys smoking crack, and they would
not cover for him. Based upon the detective’s telephone call, defend-
ant and Sneed went to the police station along with Robin Williams.
Sneed told police the lie defendant posited, and Sneed and defendant
quickly departed when detectives requested consent to search her
residence. Upon returning to Sneed’s residence, defendant grabbed
his clothes and shoes from the washing machine, and Sneed gathered
some drug paraphernalia she did not want the police to find.
Defendant and Sneed then drove to Clover, South Carolina and threw
the clothing items and drug paraphernalia out the window.

The next day defendant and Sneed went to a grocery store where
defendant asked Sneed to purchase a newspaper. After reading about
the murders in the newspaper, defendant revealed to Sneed he in fact
killed the two men. He claimed one of the men pulled a gun on him,
and then defendant told Sneed to “[t]ake it to your [expletive deleted]
grave.” The very next day Sneed went to the police station, told the
detectives what defendant said, and told the detectives she had lied
in their prior interview. Defendant was soon arrested, and shortly
thereafter invoked his right to counsel. Later defendant voluntarily
requested the detectives question him—at which time he admitted
killing the victims. Defendant presented no evidence in the guilt-inno-
cence proceeding. Upon deliberation, the jury found defendant guilty
of two counts of first-degree murder.

During the penalty proceeding, the State presented testimony
from family members of Grant and Arthurs detailing the effects of the
victims’ murders on their lives. The State elicited testimony from
Phyllis Williams, the mother of Robin Williams, concerning an inci-
dent in which defendant beat Robin. In addition, two law enforce-
ment officers testified regarding this event, and the State submitted
into evidence a judgment reflecting a conviction against defendant
arising from his assault of Williams. Defendant served time in prison
and also received probation as punishment for this beating.
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Defendant submitted evidence of a difficult home life, including
his father shooting his maternal grandfather shortly after his birth. He
also submitted evidence he dropped out of high school, was success-
ful in a group home, was a good father, and came from a family that
consumed copious amounts of alcohol. A vocational rehabilitation
counselor testified defendant had been employed as a drywall
installer. However, on cross-examination the prosecution elicited tes-
timony defendant violated his probation while being aided by the
vocational rehabilitation counselor.

Defendant’s forensic psychologist James H. Hilkey, Ph.D. also
testified as an expert in the penalty proceeding. In his opinion,
defendant suffers from longstanding depression, bipolar disorder,
poly-substance abuse problems, and exhibits some characteristics of
borderline personality disorder with antisocial and paranoid features.
Dr. Hilkey testified defendant had been admitted numerous times to
Dorothea Dix Hospital for various mental health problems, including
attempted suicide, impulse control disorder, poly-substance abuse,
and paranoid personality disorder. Dr. Hilkey also opined defendant
suffers from attention deficit hyperactivity disorder. Dr. Hilkey
believed defendant would adjust well to prison life so long as he was
compliant with his medication regimen. In addition, Dr. Hilkey testi-
fied on cross-examination his fee would be $15,000 in this case.

After the trial court’s instruction on the submitted mitigating and
aggravating circumstances and our statutory requirements for impo-
sition of capital punishment, the jury commenced deliberations. The
jurors found unanimously and beyond a reasonable doubt the follow-
ing aggravating circumstances as to both murders: (1) defendant had
been previously convicted of a felony involving the use of violence to
the person; (2) the murders were especially heinous, atrocious, or
cruel; and (3) the murders were part of a course of conduct in which
defendant engaged and which included the commission by defendant
of other crimes of violence against other persons.

No juror found any statutory mitigating circumstance, but at least
one juror found eleven nonstatutory mitigating circumstances. After
finding the mitigating circumstances were insufficient to outweigh
the aggravating circumstances beyond a reasonable doubt, and the
aggravating circumstances were sufficiently substantial to call for the
imposition of the death penalty when considered with the mitigating
circumstances beyond a reasonable doubt, the jury returned a bind-
ing recommendation of death.
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GUILT-INNOCENCE ISSUES

[1] Defendant claims the trial court committed reversible error
when it overruled his objection to the admission of specific acts of
bad conduct during redirect examination of Lisa Sneed. On cross-
examination, defendant elicited testimony from Sneed that defendant
could get violent after using drugs and alcohol, but when he is not
consuming alcohol or drugs he has a heart of gold and is a good per-
son. On redirect examination, the prosecution’s questioning elicited
more information on defendant’s violent character, namely his vio-
lence against two other people.

Rule 404 of our Rules of Evidence provides in part:

(a) Character evidence generally.—Evidence of a person’s char-
acter or a trait of his character is not admissible for the purpose
of proving that he acted in conformity therewith on a particular
occasion, except:

(1) Character of accused.—Evidence of a pertinent trait of
his character offered by an accused, or by the prosecution to
rebut the same; . . .

N.C.G.S. § 8C-1, Rule 404 (2003). Additionally, subsection (b) of Rule
404 provides: “Evidence of other crimes, wrongs, or acts is not admis-
sible to prove the character of a person in order to show that he acted
in conformity therewith.” Defendant asserts the admission on redi-
rect examination of the prior bad acts violated Rule 404(b) and thus
constitutes reversible error. We disagree.

Whenever a defendant “opens the door” to character evidence by
introducing evidence of his own pertinent character trait—in this
case his peacefulness—the prosecution may rebut that evidence with
contrary character evidence. See id. Rule 404(a)(1). Defendant can-
not complain when the whole story is revealed, part of which he
elicited through his own questioning. See N.C.G.S. § 15A-1443(c)
(2003) (“A defendant is not prejudiced by the granting of relief which
he has sought or by error resulting from his own conduct.”). In State
v. Syriant, we found no error in the admission of other specific acts
of conduct after the defendant himself first elicited specific acts of
conduct during his questioning. 333 N.C. 350, 378-80, 428 S.E.2d 118,
132-34, cert. denied, 510 U.S. 948 (1993).

[T]he law wisely permits evidence not otherwise admissible to be
offered to explain or rebut evidence elicited by the defendant
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himself. Where one party introduces evidence as to a particular
fact or transaction, the other party is entitled to introduce evi-
dence in explanation or rebuttal thereof, even though such
latter evidence would be incompetent or irrelevant had it been
offered initially.

State v. Albert, 303 N.C. 173, 177, 277 S.E.2d 439, 441 (1981). While the
bad acts elicited by the prosecution on redirect of Lisa Sneed may
have been inadmissible on direct examination before defendant
“opened the door” during cross-examination, the prosecution’s rebut-
tal of defendant’s evidence of good character through the use of spe-
cific instances of conduct is proper. See State v. Garner, 330 N.C. 273,
289-90, 410 S.E.2d 861, 870 (1991). Therefore, we overrule defendant’s
assignment of error.

[2] Defendant also assigns as error the failure of the trial court to
intervene ex mero motu in the prosecution’s closing argument.
Defendant takes exception to the following statement by the prose-
cutor: “The judge may tell you that the defendant acted with deliber-
ation. Excuse me, with pre—the defendant acted with premeditation,
that is, he formed the intent to kill the victim over some period of
time.” Defendant did not object, so we review this statement to see
whether it was so grossly improper the trial court abused its discre-
tion in failing to intervene ex mero motu. See State v. Gregory, 340
N.C. 365, 424, 459 S.E.2d 638, 672 (1995), cert. denied, 517 U.S. 1108
(1996). We hold this statement was not so grossly improper as to
require intervention by the trial court.

Defendant’s argument rests heavily on our decision in State v.
Allen, 353 N.C. 504, 546 S.E.2d 372 (2001). In that case, we held there
was an improper argument during closing statements when the pros-
ecutor told the jury the trial judge found a statement reliable and
trustworthy, and if the trial judge had found anything wrong with the
testimony he would not have let the jury hear it. Id. at 508, 546 S.E.2d
at 374. The defendant objected, and the trial court erroneously over-
ruled the defendant’s objection in Allen. Id. This case differs from
Allen in three pointed respects: First, the argument in Allen conveyed
plainly and clearly that the trial court had an opinion on the evidence;
second, the trial court’s overruling of the defendant’s objection in
Allen solidified in the minds of the jury that the trial court did hold
the opinion intimated by the prosecution; and finally in Allen the
prosecutor’s argument traveled outside the record. Id. at 508-09, 546
S.E.2d at 374-75.



IN THE SUPREME COURT 123

STATE v. DUKE
[360 N.C. 110 (2005)]

Here, the prosecution’s statement did not directly and unambigu-
ously tell the jury the court formed an opinion on the evidence. Also,
because there was no objection, and therefore no overruling by the
trial court of defendant’s objection, this idea was not solidified in the
jurors’ minds. Additionally, the prosecution’s argument did not travel
outside the record as prohibited by N.C.G.S. § 15A-1230(a) (2003).
Finally, the trial court instructed the jury the court was impartial and
the jury would be mistaken to believe otherwise. The trial court
instructed the jury it “may” find premeditation and deliberation, and
instructed on what basis the jury could make such a finding.
Therefore, this assignment of error is overruled.

[3] Defendant further contends the trial court’s instruction to the
jury regarding confession constitutes reversible error. Although
defendant did not object to the giving of this instruction, any error is
still preserved for appeal. Whenever a defendant alleges a trial court
made an improper statement by expressing an opinion on the evi-
dence in violation of N.C.G.S. §§ 156A-1222 and 15A-1232, the error is
preserved for review without objection due to the mandatory nature
of these statutory prohibitions. See State v. Young, 324 N.C. 489, 494,
380 S.E.2d 94, 97 (1989).

In the instant case, the trial court instructed the jury as follows:

There is evidence which tends to show that the defendant
confessed that he committed the crime charged in this case. If
you find that the defendant made that confession, then you
should consider all of the circumstances under which it was
made in determining whether it was a truthful confession and the
weight that you will give it.

This instruction conforms to the North Carolina Pattern Jury
Instruction on confession. 1 N.C.P.I.—Crim. 104.70 (2005). An instruc-
tion by the trial court stating the evidence tends to show the exist-
ence of a confession to the crime charged is not an impermissible
comment invading the province of the jury and its fact-finding func-
tion. See Young, 324 N.C. at 495, 380 S.E.2d at 97; see also State v.
Allen, 301 N.C. 489, 497, 272 S.E.2d 116, 121 (1980); State v. Huggins,
269 N.C. 752 754-55, 153 S.E.2d 475, 477 (1967) (per curiam).

This Court noted in Young:

The [confession] instruction should not be given in cases in
which the defendant has made a statement which is only of a gen-
erally inculpatory nature. When evidence is introduced which
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would support a finding that the defendant in fact has made a
statement admitting his guilt of the crime charged, however, the
instruction is properly given.

324 N.C. at 498, 380 S.E.2d at 99. Considering defendant’s admissions
which tend to show premeditation and deliberation—such as the
sheer number of blows with the fire extinguisher, the time between
each blow, and the dragging of one victim back into the apartment—
the statement did support inclusion of the confession instruction.
The instruction given by the trial court left it to the jury to conclude
whether the confession occurred and what weight to give it. See State
v. Cannon, 341 N.C. 79, 90-91, 459 S.E.2d 238, 245-46 (1995).

In addition, defendant cannot show prejudice on this issue. It
appears from the transcript it was defendant, not the prosecution,
who requested this jury instruction. “A defendant is not prejudiced by
the granting of relief which he has sought or by error resulting from
his own conduct.” N.C.G.S. § 15A-1443(c) (2003). Furthermore, “[a]
criminal defendant will not be heard to complain of a jury instruction
given in response to his own request.” State v. McPhail, 329 N.C. 636,
643, 406 S.E.2d 591, 596 (1991). Any error in the giving of this jury
instruction was invited by defendant and we therefore overrule
defendant’s assignment of error on this issue.

PENALTY PROCEEDING ISSUES

[4] Defendant assigns as error the admission of testimony concern-
ing a threat made by defendant to Charlene McKinney, contending
this evidence should not have been admitted during the penalty pro-
ceeding of defendant’s trial. We disagree. During direct examination
by defendant, McKinney stated while defendant lived with her, it was
“a big happy family,” and “he’s not an animal. He really is a decent,
kind human being if you knew him.” On cross-examination, it was
proper for the prosecution to attack the credibility of the witness and
also to discredit the witness’s contention defendant was peaceful by
showing he threatened the lives of McKinney, her child, and her hus-
band after an argument concerning a funeral. The prosecution simply
impeached the witness with her prior inconsistent statements to a
detective concerning the threats which clearly contradicted her
direct testimony. While the Rules of Evidence are not binding in a
penalty proceeding, they do provide us with guidance. See State v.
Greene, 351 N.C. 562, 568, 528 S.E.2d 575, 579, cert. denied, 531 U.S.
1041 (2000). When a witness gives his or her opinion as to the char-
acter of another, the cross-examiner may test that opinion with ques-
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tioning on specific acts of conduct. See N.C.G.S. § 8C-1, Rule 405(a)
(2003). Therefore, in addition to questioning McKinney regarding
prior inconsistent statements, the prosecution could challenge her
opinion by questioning her on defendant’s specific acts of conduct.

Additionally, “[i]n order to prevent an arbitrary or erratic imposi-
tion of the death penalty, the [S]tate must be allowed to present, by
competent relevant evidence, any aspect of a defendant’s character
or record and any of the circumstances of the offense that will sub-
stantially support the imposition of the death penalty.” State v.
McDougall, 308 N.C. 1, 23-24, 301 S.E.2d 308, 322, cert. denied, 464
U.S. 865 (1983). The evidence concerning the threat, while also
impeaching McKinney and challenging her opinion, went directly to
the heart of defendant’s violent nature.

In like manner, the prosecution was entitled to submit evidence
contrary to the assertion of one of defendant’s proposed mitigating
circumstances. Defendant submitted and the trial court approved a
mitigating circumstance be given to the jury that defendant had a
deep emotional bond with McKinney. Evidence which tends to under-
mine a mitigating circumstance is competent and relevant in penalty
proceedings. Defendant had threatened the life of the very person he
alleged a deep emotional bond with, and the prosecution’s question-
ing made that nonstatutory mitigating circumstance less likely to be
true. We therefore overrule defendant’s assignment of error.

[5] Defendant’s next contention is the trial court erred in sustaining
the prosecution’s objection to his mother’s statement during the
penalty proceeding that defendant wanted to apologize to the victims’
families. Defense counsel asked defendant’s mother if she wanted to
say anything to the victims’ families. Her response in part was: “I just
wanted to apologize to all of you. Jeff wants to apologize.” The pros-
ecution objected and the judge ordered the last answer stricken and
not considered by the jury.

Evidence a defendant harbors feelings of remorse regarding a
homicide is relevant evidence to be considered by the jury in a capi-
tal sentencing proceeding. See State v. Jones, 339 N.C. 114, 153-54,
451 S.E.2d 826, 847 (1994), cert. denied, 515 U.S. 1169 (1995). In both
Jones, id., and State v. Garcia, 3568 N.C. 382, 420, 597 S.E.2d 724, 750
(2004), cert. denied, — U.S. —, 125 S. Ct. 1301, 161 L. Ed. 2d 122
(2005), this Court found the exclusion of evidence of remorse to be
error subject to constitutional harmless error review. For an error to
be harmless under the constitutional harmless error review standard,
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the appellate court must find the error harmless beyond a reasonable
doubt. See N.C.G.S. § 15A-1443(b) (2003); State v. Lewis, 360 N.C. 1,
28, 619 S.E.2d 830, 847-48 (2005). In both Jones and Garcia, this
Court held exclusion of evidence of remorse to be harmless beyond a
reasonable doubt. We also hold any possible error as to this issue in
the case sub judice harmless beyond a reasonable doubt.

First, any possible error was caused by defendant’s failure to
offer a proper foundation to ensure the reliability of the testimony
from his mother. Although the prosecution did not state its basis for
the objection, it is clear from the context of the objection the prose-
cution objected to the speculative nature of the statement, “Jeff
wants to apologize.” Unlike Jones and Garcia, no foundation was laid
by defendant for the witness’s basis of such knowledge of defendant’s
state of mind.

Second, the jury heard other sufficient testimony of defendant’s
remorse during the penalty proceeding through Dr. Hilkey, who
opined defendant was remorseful for his actions. Even though the
evidence of remorse was not disputed by other testimony, the jury
was free to believe whom they would on the stand, and we find any
error in the exclusion of this evidence harmless beyond a reasonable
doubt. See State v. Daughtry, 340 N.C. 488, 518-19, 459 S.E.2d 747,
762-63 (1995), cert. denied, 516 U.S. 1079 (1996).

[6] Defendant additionally claims his mother should have been
allowed to testify, in her opinion, her son would adjust well to prison
life. Evidence of whether a defendant would adjust well to prison life
is a relevant consideration in the imposition of the death penalty. See
Skipper v. South Carolina, 476 U.S. 1, 6-8 (1986). “A capital defend-
ant is permitted to introduce evidence from a disinterested witness
that the defendant has adjusted well to confinement.” State v. Smith,
359 N.C. 199, 216, 607 S.E.2d 607, 620 (2005). We note from the outset
defendant’s mother may not be a disinterested witness. Even if
defendant’s mother should have been allowed to testify as to defend-
ant’s adjustment to prison life, we find any error in its exclusion
harmless beyond a reasonable doubt. See N.C.G.S. § 15A-1443(b)
(2003); Lewis, 360 N.C. at 28-29, 619 S.E.2d at 847-48. Three other wit-
nesses gave testimony from which the jury could have found defend-
ant would adjust well to prison life. Tom Patterson testified defend-
ant did well in the structured setting of a group home. Charlene
McKinney testified defendant did well at the group home because of
the structured environment, and Dr. Hilkey testified defendant’s prior
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instance of lashing out in jail would probably not be repeated in
prison because of the differences in structure and the benefit of
proper administration of defendant’s medications. We overrule this
assignment of error.

[7] Defendant argues the trial court erred in sustaining the prose-
cution’s objection when defendant’s sister, Charlene McKinney,
testified, “[defendant was] just caught in a bad situation. I mean, he
didn’t intend for this to happen.” Once again, defendant failed to lay
a proper foundation for testimony concerning his mental state.
Regardless, we find any error in the exclusion of this testimony to be
harmless beyond a reasonable doubt.

First, it appears from the context of the testimony McKinney
was speaking of all the actions of the night and early morning of the
murders, and not the murders in particular. The jury already decided
in the guilt-innocence proceeding defendant intended to commit
these murders. Although the word “intend” was used in McKinney’s
testimony, the word was not used in its legal sense as an element
of first-degree murder. Therefore, this testimony is not designed to
raise a residual doubt as to defendant’s guilt as the State suggests in
its brief.

Taken in context, McKinney’s testimony tended to show defend-
ant was a good person and not a “monster.” Had there been a proper
foundation, defendant should have been allowed to present this tes-
timony of his good character. See e.g. N.C.G.S. § 156A-1340.16(e)(12)
(Supp. 2005) (good character as mitigating factor under the
Structured Sentencing Act applied to non-capital cases). We need
not determine whether this alleged error rises to the level of a
constitutional violation because we find any error to be harmless
beyond a reasonable doubt. See N.C.G.S. § 15A-1443(b) (2003);
Lewis, 360 N.C. at 28-29, 619 S.E.2d at 847-48. First, defendant did not
submit for consideration a good character mitigating circumstance.
Second, defendant’s mother, his son, and Matthew Forbis, a child-
hood friend of defendant, testified to facts and circumstances which
tended to show defendant was a good person. We overrule this
assignment of error.

[8] Defendant argues the trial court erred by failing to inter-
vene ex mero motu in the prosecution’s penalty proceeding closing
argument when the prosecution referred to defendant’s expert wit-
ness, Dr. Hilkey, as the “$15,000 man.” The prosecution’s argument
was as follows:
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Let’s talk about his mental state. We heard from Dr. Hilkey
there, the $15,000 man. Qualified medical or psychological
experts can review the same material, yet come to different opin-
ions. We know this, because Dr. Holly Rogers we heard about—
we didn’t hear from her, but in 1999 or 2000 or around about that
time diagnosed the defendant as having intermittent explosive
disorder or rage disorder. Dr. Hilkey: No, he didn’t have that,
according to Dr. Hilkey. Dr. Hilkey tells us that—well, let me back
up a minute. In fact, there were different diagnoses given by qual-
ified people over the course of these years. One of them diag-
nosed him with schizophrenia. Dr. Hilkey says no, he’s not schiz-
ophrenic. Dr. Hilkey says, well, Dr. Rogers—Ilet me back up a
minute, now—if you recall diagnosed him as having antisocial, or
being—having antisocial personality, which is—which Dr. Hilkey
confirms that he’s got. Yes, in fact, he does have traits similar to
antisocial personality disorder. Dr. Hilkey didn’t specifically diag-
nose him with that but indicated that he has antisocial features.
Well, you folks may recall that antisocial personality disorder is
what used to be called psychopathic, sociopathic. It’s now called
antisocial. A rose, folks, by any other name is still a rose. What
you and I call mean, nasty, evil, vicious, Dr. Hilkey calls antiso-
cial. We have now sanitized all these behaviors and called them—
wrapped them up in nice, neat little packages and given them
psychological names. There is a psychological diagnosis for
someone who drinks too much coffee: Caffeine-induced disorder.
That’s what we learned from the $15,000 man. Mr. Duke knows
right from wrong; he’s not crazy, he’s not stupid. He’s vicious
and he’s selfish.

In hotly contested cases such as this capital trial, defense coun-
sel and the prosecution are given wide latitude in arguments, and a
trial court is not required to intervene ex mero motu unless the argu-
ment was so grossly improper it must be said the trial court abused
its discretion by not intervening. See State v. Davis, 349 N.C. 1, 23,
506 S.E.2d 455, 467 (1998), cert. denied, 526 U.S. 1161 (1999). In fact,
“[t]o establish such an abuse, defendant must show that the prosecu-
tor's comments so infected the trial with unfairness that they ren-
dered the conviction fundamentally unfair.” Id. (citing State v. Rose,
339 N.C. 172, 202, 451 S.E.2d 211, 229 (1994), cert. denied, 515 U.S.
1135 (1995)).

We recently discussed this issue in State v. Campbell, in which a
prosecutor stated during closing arguments:
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“Well, Doctor, don’t they say you can’t do that? Don’t your own
colleagues say you can’t do that. Yes, but they're not paying my
bill. That’s what he wanted to say. They are. (Indicating.) . . .
Enter Dr. Corvin. The best witness—well, I'm not going to say
that. A witness that the defendant could buy. . . .

“[As defendant:] Well, Doctor, can’t you do something? We're
paying good money for this.

“[As Dr. Corvin:] Yes. Let me think out of the box. Let me
just—all right, I got it, I got it. Go with me now, go with me.
I'm a doctor, we all agree, I'm a doctor.

“MR. DaviD: Let me repeat that. He’s a doctor. He’s a doctor.
So the first thing is, twinkies defense, hyperthyroidism.
That’s something, that’s medical, they’re not going to know
what that means. A Pender jury? I'm s[m]arter than them,
coming from Raleigh.”

The prosecutor continued regarding Dr. Corvin’s assessment of
defendant’s alcohol abuse, stating that whether defendant was in
denial “depends [on] if the evidence hurts us or helps us.”

359 N.C. 644, 677, 617 S.E.2d 1, 22 (2005) (brackets in original). We
concluded in Campbell the prosecution’s statements were not grossly
improper. In doing so, this Court noted: “ ‘[I]t is not improper for the
prosecutor to impeach the credibility of an expert during his closing
argument.’” Id. (quoting State v. Norwood, 344 N.C. 511, 536, 476
S.E.2d 349, 361 (1996), cert. dented, 520 U.S. 1158 (1997)).

Although we have found grossly improper the practice of flatly
calling a witness or opposing counsel a liar when there has been
no evidence to support the allegation, we have also held that it is
proper for a party to point out potential bias resulting from pay-
ment that a witness received or would receive for his or her
services. However, where an advocate has gone beyond merely
pointing out that the witness’ compensation may be a source of
bias to insinuate that the witness would perjure himself or her-
self for pay, we have expressed our unease while showing defer-
ence to the trial court.

State v. Rogers, 355 N.C. 420, 462-63, 562 S.E.2d 859, 885 (2002) (cita-
tions omitted). In Rogers, this Court found it improper, but not so
grossly improper as to require ex mero motu intervention, when the
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prosecutor strongly insinuated the defendant’s expert would say
anything to get paid. Id. at 464, 562 S.E.2d at 886. Additionally, we
have found ex mero motu intervention to be required when the state-
ments made by the prosecution were so overreaching as to shift the
focus of the jury from its fact-finding function to relying on its own
personal prejudices or passions. Such overreaching arguments will
not be tolerated by this Court, and we would not hesitate to vacate a
sentence or conviction on these grounds. See State v. Jones, 355 N.C.
117, 133-34, 558 S.E.2d 97, 107-08 (2002) (vacating death sentence
when prosecutor made the grossly improper statement: “You got this
quitter, this loser, this worthless piece of—who’s mean . . . . He’s as
mean as they come. He’s lower than the dirt on a snake’s belly.”).

While we do not condone the prosecution’s name-calling or
encourage other improper arguments, we do not believe the state-
ment made by the prosecutor in the case sub judice was grossly
improper. The prosecution’s statement emphasized Dr. Hilkey’s fee in
the case was $15,000 and the jury should take that fact into account
when determining the credibility of Dr. Hilkey and the weight it
should place on his testimony. Considering the statements made by
prosecutors in our prior cases that have found no gross impropriety
requiring ex mero motu intervention by the trial court, we find the
prosecution’s closing argument in this case tame by those standards.
Accordingly, we overrule defendant’s assignment of error.

[9] In addition, defendant claims the trial court should have inter-
vened ex mero motu when the prosecution used the word “crap” dur-
ing penalty proceeding closing arguments. The prosecutor stated:

We all have issues in our family, every one of us. Every one of
us. Mr. Duke was given every opportunity, every chance to be part
of aloving, warm environment, and chose not to. He chose not to
be part of that. You know, I was waiting to hear from his family
members, based on what we saw, that the defendant was tor-
tured, locked in a closet, beaten severely by his mother or Mr.
Fincher. Where was that? Where was any of that? On the con-
trary, what you heard was they did everything they could to pro-
vide for him, but he didn’t care. Warm, loving home? Who needs
that when there’s crap?

We note first of all the word “crap” makes absolutely no sense in
this context. We do not find it proper to hypothesize, however we
cannot help but wonder if a transcription error in fact occurred.
Regardless of any possible transcription error, we analyze this
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statement as if the word “crap” was actually used by the prosecu-
tor during the argument. Defendant relies heavily on our prior deci-
sion in State v. Matthews, 358 N.C. 102, 591 S.E.2d 535 (2004). This
case is clearly distinguishable from Matthews. In Matthews, the pros-
ecutor summarized all of the mitigating evidence presented by the
defendant during the penalty proceeding of his trial and then dis-
missed it by telling the jury the evidence was “bull crap.” Id. at 111,
591 S.E.2d at 542.

This Court noted in Matthews the prosecution’s argument was
improper because of the name-calling and scatological language. This
Court “admonish[ed] the attorneys and trial courts of this State to
reevaluate the need for melodrama and theatrics over civil, reasoned
persuasion.” Id. at 112, 591 S.E.2d at 542. In the case at bar, the pros-
ecution did not engage in any name-calling nor did the prosecutor
improperly disparage defendant’s argument. Instead, the prosecutor
took defendant’s evidence as it was, and, albeit in less than profes-
sional terms, discussed the choice defendant made to turn his back
on his family and pursue instead a life of drug abuse, alcohol abuse,
and violence, which culminated in a senseless and brutal double mur-
der. We cannot say this argument was so grossly improper as to
require the trial court to intervene ex mero motu, and we therefore
overrule defendant’s assignment of error.

[10] Defendant contends the trial court erred in refusing to grant
defendant’s request to give the jury peremptory instructions on the
N.C.G.S. § 15A-2000(f)(2) and (f)(6) mitigating circumstances. We dis-
agree. It is well established a defendant is entitled to peremptory
instructions on a mitigating circumstance whenever the evidence
supporting the mitigating circumstance is uncontroverted. See State
v. Holden, 338 N.C. 394, 402-03, 450 S.E.2d 878, 882 (1994). “[W]e have
held that it is not error for a trial court in a capital case to refuse to
give requested instructions where counsel failed to submit the
instructions to the trial court in writing.” State v. White, 349 N.C. 535,
570, 508 S.E.2d 253, 275 (1998). There is nothing in the record or the
transcript to indicate such a request was made in writing by defend-
ant. That said, even if the requested instructions had been submitted
in writing the evidence supporting the (f)(2) and (f)(6) mitigating cir-
cumstances was simply not uncontroverted.

N.C.G.S. § 15A-2000(f)(2) provides a statutory mitigating circum-
stance of: “The capital felony was committed while the defendant
was under the influence of mental or emotional disturbance.” Here,
defendant presented evidence he suffered from mental or emotional
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disturbance through his expert witness Dr. Hilkey. Dr. Hilkey, while
giving his opinion defendant committed these murders under the
influence of mental or emotional disturbance, also admitted on cross-
examination two clinicians could come to different conclusions.
Additionally, Dr. Hilkey testified as to inconsistent diagnoses of
defendant’s condition determined by other mental health profession-
als in the past. Clearly, the evidence of defendant’s mental or emo-
tional disturbance was not uncontroverted, as established by the
cross-examination made by the prosecution. Therefore, defendant
was not entitled to a peremptory instruction on the (f)(2) mitigat-
ing circumstance.

Additionally, defendant was not entitled to a peremptory instruc-
tion on the (f)(6) mitigating circumstance which provides: “The
capacity of the defendant to appreciate the criminality of his conduct
or to conform his conduct to the requirements of law was impaired.”
While defendant submitted evidence that tended to show this miti-
gating circumstance existed, that evidence was not uncontroverted.
In fact, during the guilt-innocence proceeding of the trial, the prose-
cution introduced evidence tending to show defendant knew what he
did was wrong such as turning out Grant’s pants pockets, pulling
Arthurs’s pants down to his knees, and ransacking the apartment—all
to make it appear a robbery occurred. In addition, defendant fled the
scene of the crime, destroyed potential evidence, attempted to
destroy other evidence by discarding it across the state line, and
encouraged his sister to lie in order to provide him an alibi. Surely the
jury could have reasonably found from this evidence defendant knew
and appreciated the criminality of his actions. Because defendant’s
evidence on this matter was not uncontroverted, we overrule this
assignment of error.

[11] Defendant assigns as error the denial of his request to submit to
the jury a non-statutory mitigating circumstance of: “Jeff’s actions
towards these victims were influenced to some degree by their
behavior towards him and he reacted to what he thought was provo-
cation on the part of the victims.” As a general rule, a defendant is
allowed to submit to the jury any mitigating circumstance that a jury
could reasonably find to have mitigating value and has sufficient evi-
dence to support it. See State v. Daughtry, 340 N.C. at 5623, 459 S.E.2d
at 765. However, this does not mean defendant is entitled to place the
question of his guilt of first-degree murder back onto the table for the
jury to decide. The jury decided during the guilt-innocence proceed-
ing defendant was guilty of first-degree murder, rejecting his con-
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tention he acted under perceived provocation. We therefore overrule
this assignment of error.

[12] Defendant contends reversible error occurred when the trial
court reinstructed the jury on mitigating circumstances after the jury
submitted a question to the court seeking clarification. We note at the
outset defendant did not object to the instruction given in response
to the jury’s question. Therefore, we analyze the instruction for plain
error. See N.C. R. App. P. 10(b)(1); 10(c)(4); State v. Cummings, 352
N.C. 600, 613, 536 S.E.2d 36, 47 (2000) (explaining that plain error
review will be applied only to matters of evidence and jury instruc-
tions), cert. denied, 532 U.S. 997 (2001).

The jury’s question read as follows: “Please explain the way we
should weigh issue 2? Ex: Does [sic] each of these questions have a
direct impact on the deaths of the two victoms [sic]. OR Ex: Does
[sic] each of these questions prove that Jeff Duke should live in
prison or death [sic].” The trial court, after conferring with counsel
and without objection, decided to reinstruct the jury on mitigating
circumstances. The trial court instructed the jury as follows:

Our law identifies several possible mitigating circumstances.
However in considering Issue Number 2, it would be your duty to
consider as a mitigating circumstance any aspect of the defend-
ant’s character and any of the circumstances of this murder that
the defendant contends is a basis for a sentence less than death
and any other circumstances arising from the evidence which you
deem to have mitigating value.

A juror may find that any mitigating circumstance exists by a pre-
ponderance of the evidence, whether or not that circumstance
was found to exist by all the jurors. In any event, you would move
on to consider the other mitigating circumstances and continue
in like manner until you have considered all of the mitigating cir-
cumstances listed on the form and any others which you deem to
have mitigating value.

These instructions follow the pattern jury instructions on Issue Two
of the Issues and Recommendation as to Punishment Form provided
to the jury for their deliberations. However, the trial court did not
continue by giving specific instructions on each mitigating factor.
Defendant contends the jury was therefore confused and could have
believed statutorily enumerated mitigating circumstances may not be



134 IN THE SUPREME COURT

STATE v. DUKE
[360 N.C. 110 (2005)]

taken into consideration unless the jury finds those circumstances to
have mitigating value. We disagree.

Defendant is correct in asserting statutory mitigating circum-
stances have mitigating value as a matter of law, while nonstatutory
mitigating circumstances require a finding of mitigating value by the
jury. See N.C.G.S. § 15A-2000(f) (2003); State v. Walters, 357 N.C. 68,
92, 588 S.E.2d 344, 358, cert. denied, 540 U.S. 971 (2003). While
defendant asserts a correct proposition of law, the instructions given
by the trial court are not contrary to that law.

On the Issues and Recommendation as to Punishment Form for
each murder, the final question under Issue Two is whether any juror
found “[alny other circumstance or circumstances arising from the
evidence which one or more of you deems to have mitigating value.”
The form contains lines after this question for the juror or jurors to
write the mitigating circumstance found, if any. It is clear from
the instructions given by the trial court—“any other circumstances
arising from the evidence which you deem to have mitigating
value”—refers to this final question. The trial court advised the jury
to decide the listed mitigating circumstances as it previously
instructed, and “any others which you deem to have mitigating
value.” The trial court did not instruct the jurors the statutory miti-
gators were not to be found unless the jury concluded they had miti-
gating value. If any error occurred in the re-instruction, this error was
to defendant’s benefit because it implied all the listed circumstances
had some mitigating value, rather than instructing the jury it should
not find a nonstatutory mitigating circumstance unless it deemed that
circumstance to exist and have mitigating value.

This case is clearly distinguishable from State v. Jaynes, 342 N.C.
249, 464 S.E.2d 448 (1995), cert. denied, 518 U.S. 1024 (1996), and
State v. Howell, 343 N.C. 229, 470 S.E.2d 38 (1996), both of which
defendant cites in support of this assignment of error. In Jaynes, the
trial court instructed the jury: “it is for you to determine from the cir-
cumstances and the facts in this case whether or not any listed cir-
cumstance has mitigating effect.” 342 N.C. at 285, 464 S.E.2d at 470.
In Howell, the trial court instructed the jury in a manner substantially
similar to that in Jaynes. 343 N.C. at 239-40, 470 S.E.2d at 43-44. In the
case sub judice, the trial court instructed the jury should only con-
sider whether a mitigating circumstance had mitigating value if it
found a circumstance which was not listed on the Issues and
Recommendation as to Punishment Form. Defendant’s assignment of
error is overruled.
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[13] Defendant’s current appeal resulted from a new trial granted
by this Court because the transcription notes and tapes in defend-
ant’s first capital trial were unavailable, thereby preventing prepara-
tion of a transcript for appellate review. See State v. Duke, 354 N.C.
367, 556 S.E.2d 295 (2001). Defendant argues because the trial court
did not submit the N.C.G.S. § 15A-2000(e)(9) aggravating circum-
stance as to the murder of Arthurs during the penalty proceeding of
defendant’s first trial, the trial court violated the bar against double
jeopardy by submitting the circumstance in the present case. We dis-
agree. This Court held in State v. Sanderson the bar against double
jeopardy does not prevent a sentence of death unless a jury finds no
aggravating circumstance existed in a prior trial and thereby would
have been required to recommend a sentence of life imprisonment
without parole. 346 N.C. 669, 679-80, 488 S.E.2d 133, 138-39 (1997).
This Court wrote:

In the present case, neither the jury at the first capital sen-
tencing proceeding nor the jury at the second capital sentencing
proceeding found that no aggravating circumstance existed. To
the contrary, each of those juries found at least one aggravating
circumstance to exist and recommended a sentence of death.
Therefore, principles of double jeopardy did not prevent the trial
court from submitting this case to the jury at defendant’s third
capital sentencing proceeding for its consideration of all aggra-
vating circumstances supported by evidence adduced at that
third capital sentencing proceeding for the jury’s determination
as to whether death or life imprisonment was the appropriate
penalty in this case.

Id. at 679, 488 S.E.2d at 138. Similarly, in this case, during the first
trial the jury found an aggravating circumstance and recommended
death for defendant’s murder of Arthurs.

We also reject defendant’s argument that the holding in Ring v.
Arizona, 536 U.S. 584 (2002), changes this result. Ring simply
requires the jury, rather than the trial court, to find any aggravating
circumstance which leads to the imposition of the death penalty. Id.
at 587, 609. As the Supreme Court noted in Ring, North Carolina law
required the finding of aggravating circumstances by the jury before
the federal constitutional mandate to do so. Id. at 608 n.6. “[T]he
judge’s finding of any particular aggravating circumstance does not of
itself ‘convict’ a defendant (i.e., require the death penalty), and the
failure to find any particular aggravating circumstance does not
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‘acquit’ a defendant (i.e., preclude the death penalty).” Poland v.
Arizona, 476 U.S. 147, 1566 (1986). In Sattazahn v. Pennsylvania, a
post-Ring case, the defendant was convicted of first-degree murder
and sentenced to life in prison as an operation of law due to a hung
jury in his first penalty proceeding. 537 U.S. 101, 103-05 (2003). Upon
retrial, after the reversal of the defendant’s conviction, a second jury
found the defendant guilty and sentenced him to death. Id. The
Supreme Court rejected the defendant’s claim double jeopardy
barred such a result and affirmed the death sentence of the defend-
ant. Id. at 109-10; see also id. at 117 (O’Connor, J., concurring). In the
case sub judice, the jury in defendant’s first trial recommended
death, and the jury in defendant’s second trial recommended death.
Therefore, we overrule defendant’s assignment of error.

[14] Defendant also contends his constitutional rights were violated
because the especially heinous, atrocious, or cruel aggravating cir-
cumstance is unconstitutionally vague and overbroad, and this vague-
ness cannot be cured through appellate narrowing after Ring v.
Arizona. We note initially defendant did not raise this specific Sixth
Amendment argument at the trial court, and, as a general rule, this
Court will not hear for the first time constitutional arguments on
appeal. See State v. Benson, 323 N.C. 318, 321-22, 372 S.E.2d 517, 519
(1988). Nevertheless, as a decision on this matter is in the public
interest, we will address this issue to further develop our jurispru-
dence. See N.C. R. App. P. 2.

In upholding the constitutionality of Arizona’s “especially
heinous, cruel or depraved” aggravating circumstance in Walton v.
Arizona, 497 U.S. 639, 6563 (1990), overruled on other grounds by
Ring v. Arizona, 536 U.S. 584, the Supreme Court of the United
States distinguished two of the cases cited by defendant on this issue:
Maynard v. Cartwright, 486 U.S. 356 (1988) (Oklahoma’s “especially
heinous, atrocious, or cruel” standard unconstitutionally vague) and
Godfrey v. Georgia, 446 U.S. 420 (1980) (Georgia’s “outrageously or
wantonly vile, horrible, or inhuman” circumstance unconstitutionally
vague). In distinguishing these cases, the Court in Walton reasoned:
“Neither jury was given a constitutional limiting definition of the
challenged aggravating factor. Second, in neither case did the state
appellate court, in reviewing the propriety of the death sentence, pur-
port to affirm the death sentence by applying a limiting definition of
the aggravating circumstance to the facts presented.” Id.

We disagree with defendant’s contention for two reasons. First,
this Court has held the pattern jury instruction, 1 N.C.P.I.—Crim.
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150.10 (2004), is not unconstitutionally vague or overbroad with
regards to the N.C.G.S. § 15A-2000(e)(9) aggravating circumstance.
See State v. Syriani, 333 N.C. at 388-92, 428 S.E.2d at 138-41. In
State v. Syriant, this Court stated: “Because these jury instructions
incorporate narrowing definitions adopted by this Court and
expressly approved by the United States Supreme Court, or are of
the tenor of the definitions approved, we reaffirm that these instruc-
tions provide constitutionally sufficient guidance to the jury.” Id. at
391-92, 428 S.E.2d at 141. As this Court held in Syriani, the pattern
jury instruction given in the instant case was a sufficient limiting
instruction which cures any vagueness or overbreadth of the espe-
cially heinous, atrocious, or cruel aggravating circumstance. This
Court’s appellate narrowing of the especially heinous, atrocious, or
cruel aggravating circumstance has been incorporated into the pat-
tern jury instruction.

Second, we fail to see how conducting appellate review of a ques-
tion submitted to the jury somehow makes this Court a co-finder of
fact with the jury in violation of Ring. Defendant asserts in his brief
that appellate narrowing, as allowed by Walton, “no longer passes
constitutional muster.” In support of this argument, defendant cites
only a footnote from a recent decision of the Supreme Court of the
United States, Bell v. Cone, __ U.S. __, 125 S. Ct. 847, 852 n.6, 160
L. Ed. 2d 881, 891 n.6 (2005) (per curiam). This footnote merely sum-
marizes the holding in Ring and states the inapplicability of Ring to
Bell v. Cone, as the Bell case was tried before Ring was announced
and the Court’s decision in Ring is not retroactive. Therefore, the
Bell Court did not have before it the issue of whether appellate nar-
rowing of vague aggravating circumstances post-Ring is constitu-
tional. We decline to make the logical jump defendant makes that a
mere statement indicating an issue is not before the Court means an
overruling of prior precedent.

Further, we note this argument by defendant is speculative in
nature. Defendant did not assert in his brief or at oral argument that
the murders committed by him were not especially heinous, atro-
cious, or cruel or for some reason require appellate narrowing.
Therefore, we will only determine, during proportionality review,
the sufficiency of the evidence in the record to determine if it sup-
ports the finding of the aggravating circumstance by the jury. In this
determination, the Court merely acts as all appellate courts do and
determines if the sufficiency of the evidence submitted supported the
finding of the jury. Defendant’s argument that such review by an
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appellate court somehow makes that court a co-finder of fact with
the jury in violation of Ring is without merit. In fact, if Ring imposes
such a prohibition upon appellate courts, then, in any sentencing
determination, defendants will no longer be allowed to request that a
trial court or an appellate court determine whether a circumstance
was supported by the evidence after that circumstance is found by
the jury. This argument lacks merit, and therefore we overrule
defendant’s assignment of error on this issue.

Constitutionality of “Issue Three”

[15] Defendant claims part of the applicable jury instructions and
the Issues and Recommendation as to Punishment Form, both
derived from N.C.G.S. § 156A-2000(b) and (c), violate his constitu-
tional rights because if the jury determines the mitigating circum-
stances are equal in weight to the aggravating circumstances, the
jury must continue its analysis instead of recommending life with-
out parole. “Issue Number Three,” as it is called by many attorneys,
is derived from N.C.G.S. § 15A-2000(c), which provides in part:
“When the jury recommends a sentence of death, the foreman of
the jury shall sign a writing on behalf of the jury which writing shall
show . . . the mitigating circumstance or circumstances are insuffi-
cient to outweigh the aggravating circumstance or circumstances
found.” The jury recommendation form in this case reads: “Do you
unanimously find beyond a reasonable doubt that the mitigating cir-
cumstance or circumstances found is, or are, insufficient to outweigh
the aggravating circumstance or circumstances found by you?” This
instruction and the statute on which it is based do not violate defend-
ant’s constitutional rights.

We note at the outset defendant did not object to the instruction
given, nor was there any indication of equipoise in the record.
Therefore, we analyze the instruction for plain error based upon
defendant’s facial challenge to the instruction on appeal. See N.C. R.
App. P. 10(b)(1); 10(c)(4); Cummings, 3562 N.C. at 613, 536 S.E.2d at
47. A reversal for plain error is only appropriate in the most excep-
tional cases.

The plain error rule applies only in truly exceptional cases.
Before deciding that an error by the trial court amounts to “plain
error,” the appellate court must be convinced that absent the
error the jury probably would have reached a different verdict.
State v. Odom, 307 N.C. at 661, 300 S.E.2d at 378-79. In other
words, the appellate court must determine that the error in ques-



IN THE SUPREME COURT 139

STATE v. DUKE
[360 N.C. 110 (2005)]

tion “tilted the scales” and caused the jury to reach its verdict
convicting the defendant. State v. Black, 308 N.C. at 741, 303
S.E.2d at 806-07. Therefore, the test for “plain error” places a
much heavier burden upon the defendant than that imposed by
N.C.G.S. § 15A-1443 upon defendants who have preserved their
rights by timely objection. This is so in part at least because the
defendant could have prevented any error by making a timely
objection. Cf. N.C.G.S. § 15A-1443(c) (defendant not prejudiced
by error resulting from his own conduct).

State v. Walker, 316 N.C. 33, 39, 340 S.E.2d 80, 83-84 (1986). We do not
find plain error in the trial court’s instruction on “Issue Three.”

The Supreme Court of the United States has held that states are
free to enact and enforce the death penalty so long as (1) the jury has
guided discretion that includes the ability to consider and give effect
to every mitigating circumstance, and (2) the statutory scheme does
not automatically impose death for any certain type of murder. See
Walton v. Arizona, 497 U.S. at 652; Penry v. Lynaugh, 492 U.S. 302,
328 (1989); see generally Woodson v. North Carolina, 428 U.S. 280,
289-301 (1976) (plurality) (no automatic death penalty for first-degree
murder). The Supreme Court of the United States does not impose
any formulaic method for imposition of the death penalty and has
stated: “ ‘{W]e leave to the State[s] the task of developing appropriate
ways to enforce the constitutional restriction upon [their] execution
of sentences.” ” Atkins v. Virginia, 536 U.S. 304, 317 (2002) (quoting
Ford v. Wainwright, 477 U.S. 399, 416-17 (1986) (plurality) (alter-
ations in original) (discussing the constitutional prohibitions on
imposing the death penalty on persons who are mentally retarded
and noting the States will apply their own definitions of mental retar-
dation when determining which offenders are in fact retarded).
“[TThe Constitution does not require a State to adopt specific stand-
ards for instructing the jury in its consideration of aggravating and
mitigating circumstances . . . .” Zant v. Stephens, 462 U.S. 862, 890
(1983). A capital punishment scheme which requires a recommenda-
tion of death upon the finding of certain factors or circumstances
does not violate the Constitution so long as the jury is allowed to con-
sider and give effect to all relevant mitigating evidence. See generally
Boyde v. California, 494 U.S. 370 (1990) (upholding California’s cap-
ital punishment system which mandated death upon the jury’s finding
that the aggravating circumstances outweighed the mitigating cir-
cumstances); Blystone v. Pennsylvania, 494 U.S. 299 (1990) (uphold-
ing Pennsylvania’s capital punishment scheme for the same reason).
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“States are free to structure and shape consideration of mitigat-
ing evidence ‘in an effort to achieve a more rational and equitable
administration of the death penalty.’ ” Boyde, 494 U.S. at 377 (quoting
Franklin v. Lynaugh, 487 U.S. 164, 181 (1988) (plurality)). North
Carolina has done just that by enacting a capital punishment system
which allows the jury, as part of its guided discretion, to weigh the
mitigating circumstances against the aggravating circumstances. See
N.C.G.S. § 15A-2000 (2003). In addition, North Carolina’s capital pun-
ishment scheme does not limit in any way the mitigating evidence the
jury may consider in making its decision. See id. § 15A-2000(f)(9)
(“Any other circumstance arising from the evidence which the jury
deems to have mitigating value.”); see also Lockett v. Ohio, 438 U.S.
586, 601 (1978) (plurality) (requiring the jury be allowed to consider
all relevant mitigating evidence). In Walton, the Supreme Court of
the United States looked at a very similar weighing process and
held it was constitutionally sufficient for the legislature to require
that the judge impose a sentence of death if “one or more aggravating
circumstances are found and mitigating circumstances are held insuf-
ficient to call for leniency.” 497 U.S. at 651. Our statute actually pro-
vides greater protection against the arbitrary imposition of death
than the statute in Walton because our statute does not mandate
death based solely upon the weighing of mitigating and aggravating
circumstances. See N.C.G.S. § 15A-2000.

Finally, we note North Carolina’s death penalty structure differs
from the statute the Kansas Supreme Court recently struck down in
State v. Marsh, 278 Kan. 520, 102 P.3d 445 (2004), cert. granted,
—U.S. —, 125 S. Ct. 2517, 161 L. Ed. 2d 1109 (2005). Under our sys-
tem, should the jury answer “Issue Three” in the affirmative, the jury
is required to make one last decision of guided discretion—whether
the aggravating circumstances are sufficiently substantial to call for
imposition of the death penalty. Unlike the Kansas statute, a
North Carolina jury’s decision does not rest completely on the weigh-
ing of the mitigating circumstances against the aggravating circum-
stances. See Kan. Stat. Ann. § 21-4624(e) (2003); N.C.G.S. § 15A-2000.
Assuming arguendo a constitutional violation occurs under the
Kansas statute, our statutory scheme offers an additional layer of
protection against the arbitrary imposition of the death penalty.

Accordingly, as we find no plain error in the instruction or the
Issues and Recommendation as to Punishment Form, we overrule
defendant’s assignment of error.
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PRESERVATION ISSUES

Defendant contends his short-form indictment was insufficient
because it failed to allege all the elements of the offense of first-
degree murder. This Court has consistently ruled short-form indict-
ments for first-degree murder are permissible under N.C.G.S. § 15-144
and the North Carolina and United States Constitutions. See State v.
Humnt, 357 N.C. 257, 278, 582 S.E.2d 593, 607, cert. denied, 539 U.S. 985
(2003); see also State v. Mitchell, 353 N.C. 309, 328-29, 543 S.E.2d 830,
842, cert. denied, 534 U.S. 1000 (2001); State v. Davis, 353 N.C. 1,
44-45, 539 S.E.2d 243, 271 (2000), cert. denied, 534 U.S. 839 (2001);
State v. Braxton, 352 N.C. 158, 173-75, 531 S.E.2d 428, 436-38 (2000),
cert. denied, 531 U.S. 1130 (2001); State v. Wallace, 351 N.C. 481,
504-08, 528 S.E.2d 326, 341-43, cert. denied, 531 U.S. 1018 (2000). We
see no compelling reason to depart from our prior precedent, and we
find the indictment in this case met the requirements of N.C.G.S.
§ 15-144. Therefore, defendant’s assignment of error is overruled.

Defendant claims the trial court committed error in failing to sua
sponte inquire of defendant himself (instead of through counsel)
whether he wanted to present evidence or testify on his own behalf
during the guilt-innocence proceeding. This Court rejected this argu-
ment in State v. Jones, 357 N.C. 409, 417, 584 S.E.2d 751, 756-57
(2003), and decline to overrule that case. Defendant’s assignment of
error is overruled.

Defendant asserts the trial court erred in instructing the jury
that each juror could ignore nonstatutory mitigating evidence if
they found such evidence to be without mitigating value. This Court
previously decided this issue contrary to defendant’s position, and
we find no reason now to overrule our prior precedent. See e.g.,
State v. Payne, 337 N.C. 505, 533, 448 S.E.2d 93, 109-10 (1994), cert.
dented, 514 U.S. 1038 (1995). Therefore, defendant’s assignment of
error is overruled.

Defendant argues the trial court committed plain error by
instructing the jury that defendant must prove mitigating circum-
stances to the “satisfaction” of the jurors. This Court considered this
issue in State v. Payne and found it to lack merit. Id. at 531-33, 448
S.E.2d at 108-09. We find no reason to overrule Payne, and therefore
we reject defendant’s assignment of error.

Defendant contends the jury instructions for Issues Three and
Four of the penalty proceeding impermissibly used the word “may”
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thereby permitting, but not requiring, each juror to weigh the miti-
gating circumstance he or she may have found by a preponderance
of the evidence under Issue Two. This Court considered this argu-
ment previously in State v. Lee, 335 N.C. 244, 439 S.E.2d 547, cert.
dented, 513 U.S. 891 (1994) and State v. Skipper, 337 N.C. 1, 446
S.E.2d 252 (1994), cert. denied, 513 U.S. 1134 (1995) and have found
it without merit. Defendant has presented no compelling reason, nor
do we find any compelling reason, to overrule our prior holdings on
this issue. Therefore, we must overrule defendant’s assignment of
error on this issue.

Defendant claims the death penalty violates the Eighth and
Fourteenth Amendments to the United States Constitution, and
Article I, Sections 19, 23, and 27 of the North Carolina Constitution.
He also argues the North Carolina capital sentencing statute, N.C.G.S.
§ 156A-2000, is vague and overbroad; allows juries to make excessively
subjective sentencing determinations; is applied arbitrarily and on
the basis of race, sex, and poverty; and violates Article IV Section 2
of the United States Constitution because it violates international
law. We note first defendant has abandoned all of these assignments
of error because no authority or argument in support was given in
defendant’s brief. See N.C. R. App. P. 28(b)(6) (“Assignments of error
not set out in the appellant’s brief, or in support of which no reason
or argument is stated or authority cited, will be taken as aban-
doned.”). Nonetheless, this Court has considered and rejected all
these issues in past cases, and we decline to depart from our prior
precedent. See, e.g., State v. Williams, 355 N.C. 501, 5686, 565 S.E.2d
609, 658 (2002) (holding N.C.G.S. § 15A-2000 does not violate the
International Covenant on Civil and Political Rights), cert. denied,
537 U.S. 1125 (2003); State v. Williams, 304 N.C. 394, 409-10, 284
S.E.2d 437, 448 (1981) (rejecting argument that death penalty is cruel
and unusual and applied in an arbitrary manner on the basis of race),
cert. denied, 459 U.S. 1056 (1982). Therefore, defendant’s assign-
ments of error are overruled.

PROPORTIONALITY

[16] Pursuant to N.C.G.S. § 15A-2000(d)(2), this Court has the stat-
utory duty to determine if:

[T]he record does not support the jury’s findings of any aggravat-
ing circumstance or circumstances upon which the sentencing
court based its sentence of death, or . . . the sentence of death
was imposed under the influence of passion, prejudice, or any
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other arbitrary factor, or . . . the sentence of death is excessive or
disproportionate to the penalty imposed in similar cases, consid-
ering both the crime and the defendant.

N.C.G.S. § 15A-2000(d)(2).

Here the jury found three aggravating circumstances to exist
beyond a reasonable doubt as to both murders: (1) defendant had
been previously convicted of a felony involving the use of violence to
the person; (2) the murders were especially heinous, atrocious, or
cruel; and (3) the murders were part of a course of conduct in which
defendant engaged and which included the commission by defendant
of other crimes of violence against other persons. The trial court sub-
mitted the N.C.G.S. § 15A-2000(f)(2) and (f)(6) mitigating circum-
stances, along with thirty nonstatutory mitigating circumstances. No
juror found either the (f)(2) or the (f)(6) mitigating circumstance as
to either murder, but at least one juror found eleven nonstatutory mit-
igating circumstances as to each murder.

After a thorough review of the record, transcripts, briefs, and
oral arguments on appeal, we conclude the jury’s finding of the three
aggravating circumstances is supported by the evidence. Ad-
ditionally, we conclude nothing in the record, transcripts, briefs, or
oral arguments suggests the sentence given defendant was imposed
under the influence of passion, prejudice, or any other arbitrary fac-
tor. We will not disturb the jury’s weighing of the mitigating and
aggravating circumstances.

As a final matter, we must consider whether imposition of the
death penalty is proportionate in this case. The decision as to
whether the death sentence is disproportionate “ultimately [rests]
upon the ‘experienced judgments’ of the members of this Court.”
State v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. denied, 513
U.S. 1046 (1994). Proportionality review is intended to “eliminate the
possibility that a person will be sentenced to die by the action of an
aberrant jury.” State v. Smith, 357 N.C. 604, 621, 588 S.E.2d 453, 464
(2003) (citation omitted), cert. denied, 542 U.S. 941 (2004).

In our proportionality review, we compare the case at bar to
cases in which this Court has found imposition of the death penalty
to be disproportionate. This Court has previously determined that the
death penalty was disproportionate in eight cases: State v.
Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); State v. Benson, 323
N.C. 318, 372 S.E.2d 517; State v. Stokes, 319 N.C. 1, 352 S.E.2d 653
(1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled
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wn part on other grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d
396, cert. denied, 522 U.S. 900 (1997), and by State v. Vandiver, 321
N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 N.C. 669, 325
S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984);
State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); and State v.
Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983).

In none of the cases in which this Court found the death penalty
disproportionate did the jury find the three aggravating circum-
stances the jury found in this case. In fact, in cases in which the jury
found the murder to be especially heinous, atrocious, or cruel this
Court has only found the death sentence to be disproportionate
twice. See State v. Stokes, 319 N.C. 1, 352 S.E.2d 653; and State v.
Bondurant, 309 N.C. 674, 309 S.E.2d 170. Stokes and Bondurant are
easily distinguishable from this case. In Stokes, the defendant was
only seventeen years old at the time of the killing, and he was the
only one of four assailants to receive the death penalty. 319 N.C. at
3-4, 11, 352 S.E.2d at 654-55, 658. In this case, defendant was thirty
years old at the time of the murders, and he committed both mur-
ders by himself. In Bondurant, the defendant expressed remorse
immediately after the killing and even aided the victim in traveling to
the hospital for treatment. 309 N.C. at 694, 309 S.E.2d at 182-83. In
contrast defendant Duke plunged knives into the neck and chest of
one victim and into the upper abdomen of the other after the victims
were unconscious or dead from the violent blows of a fire extin-
guisher—a far cry from exhibiting remorse and aiding the victims in
obtaining treatment.

“[W]e have never found a death sentence disproportionate in a
double-murder case.” State v. Sidden, 347 N.C. 218, 235, 491 S.E.2d
225, 234 (1997) (citing State v. Conner, 345 N.C. 319, 338, 480 S.E.2d
626, 635, cert. denied, 522 U.S. 876 (1997)), cert. denied, 523 U.S. 1097
(1998). We decline to do so here.

In proportionality review this Court also considers the brutality
of the murders in question. See State v. Reeves, 337 N.C. 700, 740, 448
S.E.2d 802, 822 (1994) (“In determining proportionality, we are
impressed with the cold-blooded, callous and brutal nature of this
murder.”), cert. denied, 514 U.S. 1114 (1995); State v. Moseley, 336
N.C. 710, 725, 445 S.E.2d 906, 915 (1994) (“In determining propor-
tionality, we are impressed with the brutality and ‘overkill’ evidenced
in this murder.”), cert. denied, 513 U.S. 1120 (1995). The murders in
this case were especially brutal. The evidence showed defendant bru-
tally beat the victims with a blunt object—a fire extinguisher. Both
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victims were found with their brains “smashed.” The multiple blows
from the fire extinguisher fractured both victims’ skulls and caused
immediate internal bleeding of the victims’ brains. In addition, the
violent blows from defendant’s swings of the fire extinguisher forced
Arthurs’s brain into his spinal column. When Grant tried to leave the
apartment, defendant grabbed him and pulled him back into the
apartment so he could continue his savage beating. The autopsy
showed multiple stab wounds to Grant’s face and neck. The evidence
showed not only did defendant stab his victims, but he moved the
blades around inside their bodies, causing even more damage. To fin-
ish this brutality, defendant plunged knives into both sides of Grant’s
neck, into Grant’s chest, and into Arthurs’s upper abdomen, leaving a
total of four knives in his victims’ bodies.

“Although we ‘compare this case with the cases in which we have
found the death penalty to be proportionate . . . . we will not under-
take to discuss or cite all of those cases each time we carry out that
duty.” ” State v. Garcia, 3568 N.C. at 429, 597 S.E.2d at 756 (quoting
State v. McCollum, 334 N.C. 208, 244, 433 S.E.2d 144, 164 (1993), cert.
dented, 512 U.S. 1254 (1994)). We have no difficulty finding the sen-
tences received are proportionate when compared with our other
cases. Therefore, we hold defendant’s sentences are neither dispro-
portionate nor excessive considering the nature of defendant and the
crimes he committed.

NO ERROR.

Justice PARKER did not participate in the consideration or deci-
sion of this case.

STATE OF NORTH CAROLINA v. VINCENT LAMONT HARRIS

No. 548A04
(Filed 16 December 2005)

1. Rape— rape shield statute—prior sexual encounter on
same day

The trial court did not err in a second-degree rape case by
excluding evidence of the victim’s prior sexual encounter with
her boyfriend earlier on the same day as the alleged rape even
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though defendant presented a defense of consent, and defend-
ant’s conviction for second-degree rape is reinstated because: (1)
no evidence proffered at the in camera hearing supported an
inference that the victim’s prior sexual activity was forced or
caused any injuries; (2) where consent is the defense, evidence of
the prior sexual activity is precisely the type of evidence the rape
shield statute under N.C.G.S. § 8C-1, Rule 412 is intended to pro-
scribe when in the instant case the victim described an earlier
sexual encounter that was consensual and was unlikely to have
produced the type and number of injuries the expert testimony
verified that she suffered; (3) given the purpose of the rape shield
statute, evidence of the victim’s consensual attempt at sexual
intercourse with her boyfriend is not probative on the issue of
whether she consented to sexual activity with defendant; and (4)
even assuming that the excluded evidence was probative, it was
substantially outweighed by the danger of unfair prejudice to the
State and the prosecuting witness.

2. Robbery— common law—sufficiency of evidence

The Court of Appeals erred in a second-degree rape and com-
mon law robbery case by holding that defendant’s conviction for
common law robbery should be reversed on the basis that the vic-
tim’s credibility after cross-examination as to her prior sexual
encounter is essential to support all charges stemming from the
entire criminal transaction, because: (1) the evidence of prior
sexual activity was properly excluded; and (2) viewed in the light
most favorable to the State, the evidence was sufficient to sup-
port the conviction for common law robbery.

3. Sentencing— resentencing—aggravated sentence—Blakely

The Court of Appeals holding that a second-degree rape and
common law robbery case must be remanded to the trial court
for resentencing on the basis of Blakely v. Washington, 542 U.S.
296 (2004), is affirmed.

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 166 N.C. App. 386, 602
S.E.2d 697 (2004), reversing judgments entered on 27 February 2003
by Abraham Penn Jones in Superior Court, Granville County and
granting defendant a new trial. Heard in the Supreme Court 15
March 2005.
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Roy Cooper, Attorney General, by David L. Elliott, Assistant
Attorney General, for the State-appellant.

Thomas R. Sallenger for defendant-appellee.

PARKER, Justice.

The issues before this Court are whether the Court of Appeals
erred in holding (i) that the trial court erred in excluding evidence of
the victim’s prior sexual encounter, and (ii) that prejudicial error
occurred in defendant’s conviction for common law robbery. For the
reasons discussed herein, we reverse the decision of the Court of
Appeals on these two issues.

Defendant Vincent Lamont Harris was indicted on 24 June 2002
for the offenses of first-degree kidnapping, second-degree rape, and
common law robbery. Defendant was tried at the 24 February
2003 criminal session of Superior Court, Granville County. The jury
acquitted defendant of the first-degree kidnapping charge, but found
defendant guilty on the charges of second-degree rape and com-
mon law robbery. The trial court found two aggravating factors,
namely, that the offenses were especially heinous, atrocious, or cruel
and that defendant is a predator. Defendant was sentenced to a
minimum term of 188 months and a maximum term of 235 months
imprisonment for the second-degree rape conviction and to a mini-
mum term of 26 months and a maximum term of 32 months im-
prisonment for the common law robbery conviction, with the
sentences to run consecutively.

At trial the State’s evidence tended to show that late on the night
of 13 April 2002, the victim, a sixteen-year-old high school student,
was approached from behind by defendant as she was walking to a
friend’s house in Oxford, North Carolina. Defendant was twenty-eight
years old, married, and the father of three children. Defendant
walked with his arm around the victim and asked if she smoked mar-
ijuana. The victim replied in the negative, indicating that she had quit.
Soon afterwards defendant grabbed her by the neck and threw her
into an alleyway between a house and a church. Defendant then made
her get up, pulled her behind the house, threw her down again, and
pulled off her pants and underwear. Defendant forced his penis into
the victim’s vagina. When she tried to scream, he put his hand over
her mouth and told her to be quiet. Next, defendant turned the victim
over and forced his penis into her rectum. The victim screamed, and
defendant covered her mouth, again telling her to be quiet. Defendant
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stood up and ordered the victim to pull up her pants and help him
look for his lost cell phone. Then defendant again threw the victim to
the ground, pulled her pants down, and forced his penis into her
vagina. The victim testified that she could not scream and that
defendant told her “[She] better not look at him so [she] wouldn’t be
able to identify him with the police.”

According to the State’s evidence, defendant asked the victim if
she had any money. When she replied in the negative, defendant
forced the victim to give him her six rings and told her that if she
told anybody he would come back and kill her. The victim testi-
fied that she wore these rings all the time, that the one with her
birthstone was a Christmas gift from her mother, and that two of the
others were passed down from her grandmother to her mother to her.
The victim further testified that defendant directed her to go around
the church to leave and that the two left the scene in different direc-
tions. The victim continued on to her friend’s house where she spent
the night.

The next day when the victim returned home, she told her mother
what had happened to her; and her mother took her to the police sta-
tion. After giving her statement to Detective Shelly Chauvaux, the vic-
tim was referred to Maria Parham Hospital, where she underwent a
rape kit evaluation conducted by nurse Wendy Medlin, Director of the
District Nine Sexual Assault Program. At trial nurse Medlin testified
as to what the victim had told her concerning the events on the night
of 13 April 2002. Nurse Medlin also testified that her examination of
the victim revealed that the victim had multiple lacerations, bruising,
and tears in her anus and vagina and that her cervix was also “very
bruised and swollen, red.”

Defendant’s evidence at trial tended to show that he and the vic-
tim had consensual, vaginal intercourse on 13 April 2002. Defendant
testified that he first met the victim that night around 11:00 p.m. at
the Texaco, where they talked and made plans to “hook up” later.
Defendant did not know the victim; and in this conversation, which
lasted approximately seven minutes, the victim told him that her
boyfriend was angry with her because she got caught having sex in
the woods. As planned, around midnight the two met up again and
they walked, talked, and smoked marijuana together. According to
defendant they then went behind the church where the victim took
off her sweat pants and underwear and willingly had sex with
defendant for approximately twenty minutes. Afterwards she gave
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defendant her rings in exchange for a dime bag of marijuana, having
a value of approximately twenty dollars. They then walked away in
different directions.

On cross-examination of the victim, the trial court did not al-
low testimony regarding the victim’s sexual activity with her boy-
friend earlier on the day of 13 April 2002. As required under N.C.G.S.
§ 8C-1, Rule 412(d), the trial court heard in camera testimony by the
victim concerning this sexual activity. In the hearing the victim testi-
fied that she and her boyfriend had “attempted to” have sex.
Regarding this attempted sexual act, the victim stated that she was
not hurt in any way and that they did not attempt anal intercourse:

Q. [Victim], when you attempted to have sex with [your
boyfriend], did he hurt you in any way?

A. No, ma’am

Q. Did you attempt any anal intercourse? Did you have anal
intercourse with [your boyfriend]?

A. No, ma’am.

The court then pressed for clarification on whether there had been
any penetration during this earlier sexual encounter:

THE CourT: [T]he boy with whom you tried to have sex ear-
lier that day, did he put his penis into your vagina?

A. No, not quite.
THE CourT: Not quite. Did he attempt to?
A. Yes, sir.

When questioned why she did not have sex, the victim responded,
“Because it didn’t—something told me it wasn’t right. It didn’t feel
right. That it—something told—I had the gut instinct that it would be
wrong and that something bad would happen.”

Applying the rape shield law, N.C.G.S. § 8C-1, Rule 412, to this tes-
timony, the trial court ruled the evidence of the victim’s prior sexual
activity on 13 April 2002 inadmissable and stated the following:

Until I have a version that says that she was somehow just
promiscuously wandering around having sex with this, that and
the other all the time, I don’t have that there. And even there
doesn’t mean necessarily that she consented in this case.
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I think the Rape Shield law is designed to protect women
from the shotgun defense that if she would do it with Jack, she’d
do it with Jim . . . . And I think the only time it really becomes per-
tinent, this prior sexual behavior if defendant testifies that she
was raped and up until that time—well, there is some—some-
thing very significant about the physical activity of some prior
event that could have caused the same thing.

I think here, even if there’s prior sex, the tearing really is a
red—in some way a red herring. It’s not really—whether it is tear-
ing during consensual or nonconsensual sex, it’s not really
directly dispositive of whether there is a consent between her
and Mr. Harris, one way or the other.

On defendant’s appeal a divided panel of the Court of Appeals
reversed the trial court and remanded for a new trial. State v. Harris,
166 N.C. App. 386, 602 S.E.2d 697 (2004). The Court of Appeals major-
ity found error in the trial court’s application of the rape shield law
and determined that “the evidence of the prior sexual encounter on
the day of the alleged rape should be admitted.” Id. at 393, 602 S.E.2d
at 701. The majority reasoned:

In this case the evidence is relevant and probative as to whether
or not the victim consented to having sex with defendant. Had
she consented, then it is within reason that no physical evidence
of vaginal injury on the victim was caused by defendant. Thus, if
the jury found the lacerations on the vagina (which evidence was
used by the State to prove the rape) to have been caused by the
attempted sexual encounter earlier that day, they could still har-
bor reasonable doubt as to whether or not the victim consented
to having sex with defendant.

Id. Regarding the conviction for common law robbery, the Court of
Appeals majority concluded that the victim’s credibility on the rape
issue was essential to “all charges stemming from the entire criminal
transaction.” Therefore, the common law robbery conviction was
also reversed and remanded. Id.

Judge Levinson dissented in part and concurred in part, finding
no error in defendant’s convictions for second-degree rape and com-
mon law robbery, but agreeing with the majority’s decision to remand
the case for resentencing in light of Blakely v. Washington, 542 U.S.
296, 159 L. Ed. 2d 403 (2004). Harris, 166 N.C. App. at 396, 602 S.E.2d
at 703. The State gave notice of appeal to this Court based on the dis-
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senting opinion, which deemed the evidence of prior sexual activity
properly excluded under N.C.G.S. § 8C-1, Rule 412.

[1] In its appeal to this Court, the State contends that the Court of
Appeals erred in reversing defendant’s convictions. More specifically,
the State argues that evidence of the victim’s prior sexual activity was
properly excluded under Rule 412 of the Rules of Evidence. We agree.

In pertinent part, N.C.G.S. § 8C-1, Rule 412 provides:

(b) Notwithstanding any other provision of law, the sexual
behavior of the complainant is irrelevant to any issue in the pros-
ecution unless such behavior:

(2) Is evidence of specific instances of sexual behavior
offered for the purpose of showing that the act or acts
charged were not committed by the defendant . . . .

N.C.G.S. § 8C-1, Rule 412(b)(2) (2003).

This Court has stated that “[t]he Rape Shield Statute provides
that ‘the sexual behavior of the complainant is irrelevant to any issue
in the prosecution’ except in four very narrow situations.” State v.
Herring, 322 N.C. 733, 743, 370 S.E.2d 363, 370 (1988). The applica-
tion of one of these exceptions is the basis for defendant’s argument
that a jury should be allowed to hear evidence of the victim’s prior
sexual activity. Although presenting a defense of consent, defendant
also argues that a jury could infer that the victim’s injuries were a
result of the earlier encounter on 13 April 2002, thereby accounting
for the “physical evidence of the alleged force” which was used to
convict him of rape.

In construing the prior codification of the rape shield statute,
N.C.G.S. § 8-58.6, this Court discussed the evolution of the admissi-
bility of prior sexual conduct evidence and concluded that the statute
was a “codification of this jurisdiction’s rule of relevance as that rule
specifically applies to the past sexual behavior of rape victims.” State
v. Fortney, 301 N.C. 31, 37, 269 S.E.2d 110, 113 (1980). In dicta the
Court acknowledged that the predecessor to the statutory exception
at issue here is “clearly intended, inter alia, to allow evidence show-
ing the source of sperm, injuries or pregnancy to be someone or
something other than the defendant.” Id. at 41, 269 S.E.2d at 115. In
Fortney, as in the present case, defendant asserted consent as a
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defense. Holding that the evidence of semen stains defendant sought
to have admitted was inadmissible, this Court stated:

Such evidence is not probative of the victim’s consent to the acts
complained of. Indeed, the only inference such evidence raises is
that the victim had had sex with two individuals other than the
defendant at some time prior to the night of the rape. Without a
showing of more, this is precisely the kind of evidence the statute
was designed to keep out because it is irrelevant and tends to
prejudice the jury, while causing social harm by discouraging
rape victims from reporting and prosecuting the crime.

Naked inferences of prior sexual activity by a rape victim
with third persons, without more, are irrelevant to the defense of
consent in a rape trial.

Id. at 43-44, 269 S.E.2d at 117 (footnote omitted).

The Court of Appeals distinguished Fortney from the instant case
on the basis that “the sexual activity sought to be admitted before the
jury relates to a sexual encounter by the victim on the day of the
alleged rape.” Harris, 166 N.C. App. at 393, 602 S.E.2d at 701.
Acknowledging that “evidence of intercourse on the same day is
clearly not always admissible[,]” id. (citing State v. Rhinehart, 68
N.C. App. 615, 316 S.E.2d 118 (1984)), the Court of Appeals nonethe-
less concluded that the evidence was “relevant and probative as to
whether or not the victim consented to having sex with defendant.”
Id. Before this Court, defendant urges that the dicta in Fortney inter-
preting the statute is applicable. We do not agree.

Similarly, defendant’s reliance on State v. Ollis, 318 N.C. 370, 348
S.E.2d 777 (1986), is misplaced. In Ollis, the victim testified in cam-
era that on the same day the defendant raped her, another man had
“‘done the samething [sic].” ” Ollis, 318 N.C. at 376, 348 S.E.2d at 781.
Arguing that the evidence was admissible under N.C.G.S. § 8C-1, Rule
412(b)(2), the defendant sought to question the victim concerning the
sexual acts of this other man; but the trial court concluded the evi-
dence was irrelevant and excluded it. Id.

On appeal this Court agreed with the defendant that the evidence
should have been admitted. At trial, the medical doctor who exam-
ined the victim testified that the victim “did receive or has been the
object of inappropriate physical and sexual abuse.” Ollis, 318 N.C. at
375, 348 S.E.2d at 781. Accordingly, evidence regarding the sexual
acts of another man, if admitted, “would have provided an alternative
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explanation for the medical evidence presented . . . and falls within
exception (b)(2) of Rule 412.” Id. at 376, 348 S.E.2d at 781. We further
stated that

we are not able to say that the jury would not have had a rea-
sonable doubt about the defendant’s guilt if they had known
that the only physical evidence corroborating the victim’s testi-
mony of rape was possibly attributable to the acts of a man other
than the defendant. We find that exclusion of that evidence was
prejudicial to the defendant in presenting his defense to the
charge of rape.

Id. at 377, 348 S.E.2d at 782 (citation omitted).

Ollis, however, is distinguishable from the present case in signif-
icant ways; namely, in Ollis: (i) evidence of the other sexual activity
that this Court ruled should be admitted, as described by the victim,
involved completed sexual intercourse; (ii) the other sexual activity
occurred immediately after the alleged rape by defendant; (iii) the
sexual activity with the other man was not consensual; and, finally,
(iv) the defendant denied any sexual activity with the alleged victim
and, therefore, did not rely on consent as a defense.

In the present case, defendant’s arguments for admission of the
excluded evidence must fail. Defendant admitted that he had sexual
intercourse with the victim but asserted that the victim consented.
Hence, the critical question, as the trial court noted, was not who
inflicted the injuries; but rather, did the victim consent to having
sexual intercourse with defendant? The Court of Appeals majority
reasoned that had the jury known that a possibility existed that the
victim’s boyfriend inflicted the injuries, then the jury could have had
areasonable doubt as to whether the victim consented to sexual rela-
tions with defendant. Harris, 166 N.C. App. at 393, 602 S.E.2d at 701.
However, based on the evidence presented during the in camera
hearing and before the jury, this analysis would have required the jury
to engage in pure speculation and conjecture.

No evidence proffered at the in camera hearing supports an
inference that the victim’s prior sexual activity was forced or caused
any injuries. The victim’s testimony was unequivocal that her
boyfriend did not penetrate her during the previous consensual
attempt at sexual intercourse. Moreover, nurse Medlin, who was qual-
ified as an expert in the field of forensic sexual assault nursing, testi-
fied that injury to the cervix was not common during consensual sex.
Nurse Medlin also opined that the injuries she observed on the vic-



154 IN THE SUPREME COURT

STATE v. HARRIS
[360 N.C. 145 (2005)]

tim, internally and externally, “were consistent with those of others
who have complained of sexual assault[,]” and she stated that “typi-
cally in a consensual act you would only have one injury to one loca-
tion of the body. [This victim] had multiple injuries to numerous
places in the vaginal and anal area.”

In this case, where consent is the defense, evidence of the prior
sexual activity is precisely the type evidence the rape shield statute is
intended to proscribe. The victim described an earlier sexual
encounter that was consensual and was unlikely to have produced
the type and number of injuries the expert testimony verified that she
suffered. On this record, given the purpose of the rape shield statute,
we hold that evidence of the victim’s consensual attempt at sexual
intercourse with her boyfriend is not probative on the issue of
whether she consented to sexual activity with defendant, and the trial
court properly excluded it pursuant to N.C.G.S. § 8C-1, Rule 412. See
Fortney, 301 N.C. at 44, 269 S.E.2d at 117. Moreover, even assuming
that the excluded evidence was probative, we conclude that the pro-
bative value, if any, to defendant was substantially outweighed by the
danger of unfair prejudice to the State and the prosecuting witness.
N.C.G.S. § 8C-1, Rule 403 (2003). Therefore, on the issue of second-
degree rape, we reverse the Court of Appeals.

[2] The State also argues that the Court of Appeals majority erred in
holding that defendant’s conviction for common law robbery should
be reversed on the basis that “the victim’s credibility after cross-
examination as to her prior sexual encounter is essential to support
all charges stemming from the entire criminal transaction.” Harris,
166 N.C. App. at 393, 602 S.E.2d at 701. Having determined that the
evidence of prior sexual activity was properly excluded, we agree
with the State. Common law robbery is “the felonious taking of
money or goods of any value from the person of another, or in his
presence, against his will, by violence or putting him in fear.” State v.
Stewart, 255 N.C. 571, 572, 122 S.E.2d 355, 356 (1961). In the present
case the evidence tended to show that after forcing the victim behind
a building and raping her twice, defendant took six rings from her
and threatened to kill her if she told anyone. Viewed in the light most
favorable to the State, this evidence is sufficient to support the con-
viction for common law robbery. See, e.g., State v. Jerrett, 309 N.C.
239, 263, 307 S.E.2d 339, 352 (1983) (noting that in determining
whether there is sufficient evidence to support every element of an
offense charged, “we must be guided by the familiar rule that the evi-
dence must be considered in the light favorable to the State”).
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Therefore, we reverse the Court of Appeals decision reversing
defendant’s conviction for common law robbery.

[3] Finally, although this issue was not briefed to this Court, we
affirm the Court of Appeals holding that the case must be remanded
to the trial court for resentencing on the basis of Blakely v.
Washington, 542 U.S. at —, 159 L. Ed. 2d at 413 (holding that the
statutory maximum for any offense is the “maximum sentence a
judge may impose solely on the basis of the facts reflected in the jury
verdict or admitted by the defendant” (emphasis omitted)) and State
v. Allen, 359 N.C. 425, 440-41, 444 & n.5, 615 S.E.2d 256, 266-67, 269 &
n.5 (2005) (holding that the imposition of an aggravated sentence
based on factors not found by the jury, other than facts to which a
defendant has admitted or a prior conviction, is structural error and
not harmless beyond a reasonable doubt).

The decision of the Court of Appeals as to defendant’s convic-
tions for second-degree rape and common law robbery is reversed,
and the decision of that court as to the remand for resentencing
is affirmed.

AFFIRMED IN PART; REVERSED IN PART.

Justice NEWBY, concurring.

I agree with this Court’s resolution of the rape shield issue pre-
sented by the case sub judice. Furthermore, I acknowledge that State
v. Allen, 359 N.C. 425, 615 S.E.2d 256 (2005) (holding Blakely errors
are structural errors and not harmless beyond a reasonable doubt),
required the majority to affirm the decision of the Court of Appeals to
remand for resentencing. I joined the opinion concurring in part and
dissenting in part from Allen, and I continue to believe the reasoning
of the concurring and dissenting opinion was correct. Id. at 452-73,
615 S.E.2d at 274-88 (Martin, J., Lake, C.J., Newby, J., concurring in
part and dissenting in part) (arguing Blakely errors are subject to
harmless error analysis). However, the doctrine of stare decisis,
which compels courts to honor binding precedent absent extraordi-
nary circumstances, demands that I now accept Allen as authoritative
and concur in the decision of the majority in the instant case. State v.
Camacho, 337 N.C. 224, 235, 446 S.E.2d 8, 14 (1994) (Mitchell, J. (later
C.J.), concurring).

Chief Justice LAKE and Justice MARTIN join in this concurring
opinion.
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MOORESVILLE HOSPITAL MANAGEMENT ASSOCIATES, INC., b/B/A LAKE NORMAN
REGIONAL MEDICAL CENTER, PETITIONER V. NORTH CAROLINA DEPARTMENT
OF HEALTH AND HUMAN SERVICES, DIVISION OF FACILITY SERVICES, CER-
TIFICATE OF NEED SECTION; ROBERT J. FITZGERALD IN HIS OFFICIAL CAPACITY
AS DIRECTOR OF THE DIVISION OF FAcILITY SERVICES, AND LEE B. HOFFMAN IN HER
OFFICIAL CAPACITY AS CHIEF OF THE CERTIFICATE OF NEED SECTION, RESPONDENTS, AND
THE PRESBYTERIAN HOSPITAL anxp THE TOWN OF HUNTERSVILLE,
RESPONDENT-INTERVENORS

No. 404A03-2
(Filed 16 December 2005)

Appeal and Error; Hospitals and Other Medical Facilities—
certificate of need—mootness
The Court of Appeals erred in denying respondent-intervenor
Presbyterian Hospital’'s motion to dismiss as moot petitioner’s
appeal from a decision of the Department of Health and Human
Services upholding a certificate of need for Presbyterian Hospital
to build a hospital in Huntersville where, prior to the Court of
Appeals decision, construction of the hospital had been com-
pleted and the hospital was fully operational.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of
a divided panel of the Court of Appeals, 169 N.C. App. 641, 611
S.E.2d 431 (2005), affirming in part, reversing in part, and remand-
ing a final agency decision entered 20 March 2003 by the North
Carolina Department of Health and Human Services. On 30 June
2005, the Supreme Court allowed petitioner’s petition for dis-
cretionary review as to additional issues and a writ of certiorari
filed by respondents and respondent-intervenors to review an or-
der entered by the Court of Appeals on 4 January 2005 denying
respondent-intervenors’ motion to dismiss. Heard in the Supreme
Court 15 November 2005.

Smith Moore LLP, by Maureen Demarest Murray and James G.
Exum, Jr., for petitioner-appellant/appellee.

Roy Cooper, Attorney General, by James A. Wellons, Special
Deputy Attorney General, for respondent-appellees/appellants.

Nelson Mullins Riley & Scarborough LLP, by Noah H.
Huffstetler, I1I, for respondent-intervenor-appellees/appellants.
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PER CURIAM.

Respondent Department of Health and Human Services (DHHS)
issued a certificate of need (CON) to respondent-intervenor
Presbyterian Hospital. Petitioner requested a contested case hearing
to challenge the CON, and an administrative law judge recommended
denying the CON. When respondent DHHS upheld the CON, peti-
tioner appealed to the Court of Appeals.

While the appeal was pending, respondent-intervenor
Presbyterian Hospital obtained an operating license from DHHS. On
19 November 2004, before the Court of Appeals issued its decision,
respondent-intervenors filed in that court a motion to dismiss peti-
tioner’s appeal as moot because construction of Presbyterian
Hospital had been completed and the hospital was fully operational.
The Court of Appeals denied the motion in an order dated 4 January
2005. On 19 April 2005, in a divided opinion, the Court of Appeals
affirmed the decision of respondent DHHS in part and reversed and
remanded in part.

On 18 May 2005, respondents and respondent-intervenors filed
an appeal based on issues raised by the dissent and a petition for
writ of certiorari requesting review by this Court of the Court of
Appeals 4 January 2005 order that denied respondent-intervenors’
motion to dismiss the appeal as moot. On 24 May 2005, petitioner
filed a notice of appeal based on the dissent and a petition for dis-
cretionary review as to additional issues. The Court allowed both
petitions on 30 June 2005.

Thereafter, respondent-intervenors filed motions to take judicial
notice and for sanctions. Respondents and respondent-intervenors
also filed two motions in opposition to petitioner’s response to their
brief, one to strike portions of the reply brief and the other to disal-
low the entire reply brief. Respondent-intervenors’ motion to take
judicial notice is allowed. Respondents and respondent-intervenors’
motion to strike is dismissed as moot. Respondents and respondent-
intervenors’ motion to disallow the reply brief is dismissed as moot.
Respondent-intervenors’ motion for sanctions is denied.

Arguments were heard before this Court on 15 November 2005.
We conclude that the Court of Appeals erred in denying respondent-
intervenors’ motion to dismiss as moot. The opinion of the Court of
Appeals is vacated. The appeal before this Court is dismissed as
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moot. Petitioner’s petition for discretionary review is dismissed as
improvidently allowed.

VACATED; APPEAL DISMISSED AS MOOT, DISCRETIONARY
REVIEW IMPROVIDENTLY ALLOWED.

MICHELLE L. SAWYERS, r/k/A MICHELLE L. TURNER v. FARM BUREAU
INSURANCE OF N.C., INC.

No. 264A05
(Filed 16 December 2005)

Insurance— automobile insurance—uninsured motorist car-
rier—Florida judgment against uninsured—carrier not
bound

The decision of the Court of Appeals holding that defendant
uninsured motorist carrier was bound by a judgment against the
uninsured motorist in Florida if the carrier was served with a
copy of the summons, complaint or other process in the action
against the uninsured motorist is reversed for the reasons stated
in the dissenting opinion that the uninsured motorist carrier was
not bound because (1) the carrier was not a party to the Florida
action at the time judgment was entered; (2) the statute of limi-
tations had expired before plaintiff instituted this North Carolina
action against the uninsured motorist carrier; (3) defendant car-
rier is not bound by the doctrine of res judicata; and (4) plaintiff
is equitably estopped from asserting that defendant carrier is
bound by the Florida judgment.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 170 N.C. App. 17, 612 S.E.2d
184 (2005), reversing and remanding in part and dismissing as inter-
locutory in part an appeal from an order entered 9 March 2004 by
Judge Robert C. Ervin in Superior Court, Mecklenburg County. Heard
in the Supreme Court 14 December 2005.

Ruff, Bond, Cobb, Wade & Bethune, L.L.P., by J.D. DuPuy and
Robert S. Adden, Jr., for plaintiff-appellee.

Caudle & Spears, PA, by Harold C. Spears and C. Grainger
Pierce, Jr., for defendant-appellant.
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PER CURIAM.

For the reasons stated in the dissenting opinion, the decision of
the Court of Appeals is reversed.

REVERSED.

Justice MARTIN did not participate in the consideration or deci-
sion of this case.

DAVID LLOYD HOFECKER v. JONATHAN COOPER CASPERSON AND
GARY JAY CASPERSON

No. 92A05
(Filed 16 December 2005)

Motor Vehicles— motorist-pedestrian accident—last clear chance

The decision of the Court of Appeals is reversed for the rea-
son stated in the dissenting opinion that the trial court properly
entered summary judgment for defendant driver on the issue of
last clear chance because plaintiff pedestrian failed to forecast
any evidence that defendant was speeding, not paying attention,
failed to maintain a proper lookout, or could reasonably have dis-
covered plaintiff’s perilous position.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 168 N.C. App. 341, 607 S.E.2d
664 (2005), affirming in part and reversing in part an order entered on
10 November 2003 by Judge Donald W. Stephens in Superior Court,
Wake County. Heard in the Supreme Court 12 September 2005.

Harris & Associates, PLLC, by Robert J. Harris, for plaintiff-
appellee.

Brown, Crump, Vanore & Tierney, L.L.P., by O. Cratig Tierney,
Jr., for defendant-appellants.

PER CURIAM.

For the reasons stated in the dissenting opinion, the decision of
the Court of Appeals is reversed.

REVERSED.
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THE CURRITUCK ASSOCIATES-RESIDENTIAL PARTNERSHIP, A NORTH CAROLINA
GENERAL PARTNERSHIP V. RAY E. HOLLOWELL, JR., D/B/A SHALLOWBAG BAY
DEVELOPMENT COMPANY v. KITTY HAWK ENTERPRISES, INC., THIRD-PARTY
DEFENDANT

SHALLOWBAG BAY DEVELOPMENT COMPANY, LLC v. THE CURRITUCK
ASSOCIATES-RESIDENTIAL PARTNERSHIP

No. 528A04
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 166 N.C. App. 17, 601 S.E.2d
256 (2004), affirming an order entered on 22 May 2003 by Judge W.
Russell Duke, Jr., in Superior Court, Dare County. Heard in the
Supreme Court 20 April 2005.

Poyner & Spruill LLP, by J. Nicholas Ellis, for appellee.

Ragsdale Liggett PLLC, by George R. Ragsdale and Walter L.
Tippett, Jr., for appellants Ray E. Hollowell, Jr. and Shallowbag
Bay Development Company.

PER CURIAM.

Justice MARTIN took no part in the consideration or decision of
this case. The remaining members of the Court are equally divided,
with three members voting to affirm and three members voting to
reverse the decision of the Court of Appeals. Accordingly, the deci-
sion of the Court of Appeals is left undisturbed and stands without
precedential value. See Crawford v. Commercial Union Midwest
Ins. Co., 356 N.C. 609, 572 S.E.2d 781 (2002); Robinson v. Byrd, 356
N.C. 608, 572 S.E.2d 781 (2002).

AFFIRMED.
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STATE OF NORTH CAROLINA v. ROBERT GREGORY WINSLOW

No. 201A05
(Filed 16 December 2005)

Motor Vehicles— habitual DWI—date of prior convic-
tion—amendment of indictment—substantial alteration
The decision of the Court of Appeals affirming a sentence for
habitual DWI is reversed for the reason stated in the dissenting
opinion that the trial court erred in permitting the State to amend
the habitual DWI indictment after the close of the State’s evi-
dence to reflect the correct date of conviction of one of defend-
ant’s prior DWI offenses rather than the date of the offense,
which was eight days outside the seven-year time period for
habitual DWI, because the amendment of the indictment to allege
a date within the seven-year period was a substantial alteration
prohibited by N.C.G.S. § 15A-923(e).

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 169 N.C. App. 137, 609 S.E.2d
463 (2005), finding no error in a judgment entered 6 November 2001
by Judge J. Richard Parker in Superior Court, Gates County. Heard in
the Supreme Court 15 November 2005.

Roy Cooper, Attorney General, by Patricia A. Duffy, Assistant
Attorney General, for the State.

Richard E. Jester for defendant-appellant.

PER CURIAM.

For the reasons stated in the dissenting opinion, the decision of
the Court of Appeals is reversed, and the case is remanded to the
Court of Appeals for further remand to the Superior Court, Gates
County, for proceedings not inconsistent with the dissenting opinion.

REVERSED AND REMANDED.
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IN THE MATTER OF D.M.

No. 379A05
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, —— N.C. App. —, 615 S.E.2d
669 (2005), affirming an order terminating respondent’s parental
rights entered 8 October 2003 by Judge Avril U. Sisk in District Court,
Mecklenburg County. Heard in the Supreme Court 15 November 2005.

Mecklenburg County Attorney’s Office, by J. Edward Yeager, Jr.,
for petitioner-appellee Mecklenburg County Department of
Social Services.

David Childers for respondent-appellant father.
PER CURIAM.

AFFIRMED.
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IN THE MATTER OF TK,, D.K., TK., axnp J.K.

No. 386A05
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, —— N.C. App. —, 613 S.E.2d
739 (2005), affirming a permanency planning order entered 31
October 2003 by Judge Lisa C. Bell in District Court, Mecklenburg
County. Heard in the Supreme Court 12 December 2005.

Tyrone C. Wade, Associate County Attorney, for petitioner-
appellee Mecklenburg County Department of Social Services.

Michael E. Casterline for respondent-appellant mother.
PER CURIAM.

AFFIRMED.
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TERI HARVEY LITTLE ano FRANK DONALD LITTLE, JR. v. OMEGA MEATS I, INC.,
THOMAS A. CASSANO, aND RONALD LEE SMITH
No. 438A05
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, — N.C. App. —, 615 S.E.2d
45 (2005), affirming a judgment entered 20 August 2003 by Judge
Michael E. Helms directing a verdict in favor of defendants Omega
Meats I, Inc. and Thomas A. Cassano in Superior Court, Guilford
County. Heard in the Supreme Court 13 December 2005.

Schoch & Schoch, by Arch K. Schoch 1V, for plaintiff-appellants.

Horton and Gsteiger, PL.L.C., by Urs R. Gsteiger, for defend-
ant-appellees Omega Meats I, Inc. and Thomas A. Cassano.

PER CURIAM.

AFFIRMED.
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IN RE J.B.
[360 N.C. 165 (2005)]

IN THE MATTER OF J.B.

No. 462A05
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, —— N.C. App. —, 616 S.E.2d
385 (2005), affirming a disposition order for twelve months’ super-
vised probation with conditions entered 16 January 2004 by Judge
Jim Love, Jr. in District Court, Harnett County. Heard in the Supreme
Court 12 December 2005.

Roy Cooper, Attorney General, by Mabel Y. Bullock, Special
Deputy Attorney General, for the State.

Susan J. Hall for juvenile-appellant.
PER CURIAM.

AFFIRMED.
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STATE v. RASHIDI
[360 N.C. 166 (2005)]

STATE OF NORTH CAROLINA v. MASOUD RASHIDI

No. 510A05
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, —— N.C. App. —, 617 S.E.2d
68 (2005), finding no prejudicial error in judgments entered 15 August
2003 by Judge Yvonne Mims Evans in Superior Court, Mecklenburg
County. Heard in the Supreme Court 13 December 2005.

Roy Cooper, Attorney General, by Alexandra M. Hightower,
Assistant Attorney General, for the State.

Staples S. Hughes, Appellate Defender, by Barbara S. Blackman,
Assistant Appellate Defender, for defendant-appellant.

PER CURIAM.

AFFIRMED.
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EASTWAY WRECKER SERV.,, INC. v. CITY OF CHARLOTTE
[360 N.C. 167 (2005)]

EASTWAY WRECKER SERVICE, INC. v. CITY OF CHARLOTTE

No. 467A04
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 165 N.C. App. 639, 599 S.E.2d
410 (2004), affirming an order entered on 6 January 2003 by Judge
Albert Diaz in Superior Court, Mecklenburg County. Heard in the
Supreme Court 18 October 2005.

The Odom Firm, PLLC, by T. LaFontine Odom, Sr. and
Thomas L. Odom, Jr., for plaintiff-appellant.

Office of the City Attorney, by Cynthia L. White, Senior
Assistant City Attorney, and Moore & Van Allen, PLLC, by
Danzel G. Clodfelter, for defendant-appellee.

PER CURIAM.

AFFIRMED.
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YOUNG v. PRANCING HORSE, INC.
[360 N.C. 168 (2005)]

ANNA YOUNG v. PRANCING HORSE, INC. aND RONNI MELTZER

No. 329PA05
(Filed 16 December 2005)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, 170 N.C. App.
699, 614 S.E.2d 607 (2005), affirming an order granting summary judg-
ment in defendants’ favor entered by Judge James M. Webb in
Superior Court, Moore County. Heard in the Supreme Court 14
December 2005.

Webb & Graves, PLLC, by Jerry D. Rhoades, Jr., for plaintiff-
appellant.

Beaver, Holt, Richardson, Sternlicht, Burge & Glazier, PA., by
F. Thomas Holt, 111, for defendant-appellee Prancing Horse, Inc.

Brown, Crump, Vanore & Tierney, L.L.P.,, by Derek M. Crump,
Jor defendant-appellee Ronni Melizer.

PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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WATTS v. BORG WARNER AUTO., INC.
[360 N.C. 169 (2005)]

DAVID NOBLE WATTS, EMPLOYEE v. BORG WARNER AUTOMOTIVE, INC., EMPLOYER,
LUMBERMENS MUTUAL CASUALTY COMPANY, CARRIER
No. 359A05
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, — N.C. App. —, 613 S.E.2d
715 (2005), remanding for further findings of fact an opinion and
award filed 4 March 2004 by the North Carolina Industrial
Commission. Heard in the Supreme Court 12 December 2005.

Law Office of David Gantt, by David Gantt, for plaintiff-
appellee.

Hedrick Eatman Gardner & Kincheloe, LLP, by Hope F. Smelcer
and J.A. Gardner, 111, for defendant-appellants.

PER CURIAM.

AFFIRMED.
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STATE v. SANDERS
[360 N.C. 170 (2005)]

STATE OF NORTH CAROLINA v. MICHAEL LEE SANDERS

No. 362A05
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, —— N.C. App. —, 613 S.E.2d
708 (2005), reversing and remanding in part a judgment entered 9
January 2004 by Judge Mark E. Klass in Superior Court, Richmond
County. Heard in the Supreme Court 12 December 2005.

Roy Cooper, Attorney General, by Robert K. Smith, Assistant
Attorney General, for the State-appellant.

Anne Bleyman for defendant-appellee.
PER CURIAM.

AFFIRMED.
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ELLIS v. INTERNATIONAL HARVESTER CO.
[360 N.C. 171 (2005)]

TRACY M. ELLIS v. INTERNATIONAL HARVESTER COMPANY (A DELAWARE
CorPORATION) NAVISTAR INTERNATIONAL TRANSPORTATION CORPORATION
(A DELAWARE CORPORATION) INTERNATIONAL TRUCK AND ENGINE CORPORA-
TION, FORMERLY INTERNATIONAL HARVESTER COMPANY, FORMERLY NAVISTAR
INTERNATIONAL CORPORATION, rForRMERLY NAVISTAR INTERNATIONAL COR-
PORATION p/B/A AND T/A “INTERNATIONAL” D/B/A AND T/A NAVISTAR T/A AND D/B/A
INTERNATIONAL rroM NAVISTAR, KILE INTERNATIONAL TRUCKS, INC. (a
TENNESSEE CORPORATION), GENERAL CAR AND TRUCK LEASING SYSTEM, INC.
(aN Towa CORPORATION), NASHVILLE TRUCK COMPANY, INC. (A TENNESSEE
CORPORATION), SOFA CONNECTION, INC. (A TENNESSEE CORPORATION)

No. 580PA04
(Filed 16 December 2005)

On discretionary review pursuant to N.C.G.S. § 7A-31 to review
an order filed by the Court of Appeals on 1 November 2004 dismiss-
ing plaintiff’s appeal from orders granting summary judgment entered
on 21 May 2004 and 26 May 2004 by Judge E. Penn Dameron, Jr. in
Superior Court, Buncombe County. Heard in the Supreme Court 14
December 2005.

David R. Payne, PA., by David R. Payne and Peter U. Kanipe,
Jor plaintiff-appellant.

Northup & McConnell, PL.L.C., by Elizabeth E. McConnell and
Isaac N. Northup, Jr., for defendant-appellee Nashville Truck
Company, Inc.

Ball, Barden & Bell, PA., by Ervin L. Ball, Jr., for defendant-
appellee Sofa Connection, Inc.

PER CURIAM.

Based on our decisions in Tinch v. Video Industrial Services,
Inc., 347 N.C. 380, 493 S.E.2d 426 (1997) and Pelican Watch v. United
States Fire Insurance Co., 323 N.C. 700, 375 S.E.2d 161 (1989), the
order of dismissal entered by the Court of Appeals is vacated and this
case is remanded for a decision on the merits.

VACATED AND REMANDED.
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NEILL GRADING & CONSTR. CO. v. LINGAFELT
[360 N.C. 172 (2005)]

NEILL GRADING & CONSTRUCTION COMPANY, INC. v. DAVID B. LINGAFELT AND
NEWTON CONOVER COMMUNICATIONS, INC.

No. 112PA05
(Filed 16 December 2005)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 168 N.C. App. 36, 606 S.E.2d
734 (2005), dismissing an interlocutory appeal from an order denying
summary judgment entered 17 November 2003 by Judge Robert C.
Ervin in Superior Court, Catawba County. Heard in the Supreme
Court 16 November 2005.

Patrick, Harper & Dixon L.L.P., by Stephen M. Thomas and
Michael J. Barnett, for plaintiff-appellee.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P., by
Mark J. Prak and Charles E. Coble, for defendant-appellants.

The Bussian Law Firm, PLLC, by John A. Bussian, for North
Carolina Association of Broadcasters and North Carolina Press
Association, amici curiae.

PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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TAYLOR v. CAROLINA REST. GRP., INC.
[360 N.C. 173 (2005)]

REBECCA S. TAYLOR, EMPLOYEE v. CAROLINA RESTAURANT GROUP, INC.,
EMPLOYER, THE HARTFORD, CARRIER
No. 377A05
(Filed 16 December 2005)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, — N.C. App. —, 613 S.E.2d
510 (2005), affirming an Opinion and Award of the North Carolina
Industrial Commission entered 2 April 2004. Heard in the Supreme
Court 12 December 2005.

Poisson, Poisson & Bower, PLLC, by E. Stewart Poisson and
Fred D. Poisson, Jr., for plaintiff-appellee.

Cranfill, Sumner & Hartzog, L.L.P., by Jaye E. Bingham and
Erin F. Taylor, for defendant-appellants.

PER CURIAM.

AFFIRMED.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Babb v. Graham No. 382P05 Def’s (Jerry L. Newton, IIT) PDR Under Denied
N.C.G.S. § 7TA-31 (COA04-805) 12/01/05
Case Below:
171 N.C. App. 364
Bruning & Federle |No. 609P05 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
Mfg. Co. v. Mills (COA04-999) 12/01/05
Case Below:
173 N.C. App. 641
Cater v. Barker No. 546A05 Plt’s Motion to Dismiss Appeal Denied
(now McKeon) (COA04-795) 12/01/05
Case Below:
172 N.C. App. 441
Christensen v. No. 552P05 1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Denied
Tidewater Fibre (COA04-717) 12/01/05
Corp.
2. Def’s Conditional PDR Under N.C.G.S. |2. Dismissed as
Case Below: § 7TA-31 moot
172 N.C. App. 575 12/01/05
Citifinancial Mtge. |No. 375P05 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
Co. v. Ruffin (COA04-879) 12/01/05
Case Below:
170 N.C. App. 697
City of Concord v. | No. 562P05 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
Stafford (COA04-1540) 12/01/05
Case Below:
173 N.C. App. 201 2. Plt’s Conditional PDR Under N.C.G.S. |2. Dismissed as
§ 7TA-31 moot
12/01/05
Clayton v. Branson |No. 370P05 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-884) 12/01/05
Case Below:
170 N.C. App. 438
Garland v. Hatley No. 561P05 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1131) 12/01/05

Case Below:
172 N.C. App. 593
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Harris v. Matthews | No. 479PA05 |1. Def’s (Matthews) NOA Based Upon a 1. —
Constitutional Question (COA05-28)
Case Below:
(COA05-28) 2. Plts’ Motion to Dismiss Appeal 2. Allowed
12/01/05
3. Def’s (Matthews) PDR Under N.C.G.S. |3. Denied
§ 7TA-31 12/01/05
4. PIlts’ Notice of Cross-Appeal 4. Dismissed as
moot
12/01/05
5. Def’s (Matthews) PWC to Review 5. Allowed for
Order of COA purpose of
remand to
COA for more
thorough con-
sideration in
light of Tubiolo
v. Abundant
Life Church,
Inc., 167 N.C.
App. 324, 605
S.E.2d 161
(2004), disc.
rev. denied,
359 N.C. 326,
611 S.E.2d
853, cert.
denied, 126
S.Ct. 350. 163
L. Ed. 2d 59
(2005)
12/01/05
Harvey v. No. 553P05 1. Def’s Motion for Temporary Stay 1. Denied
McLaughlin (COA04-1597) 11/15/05
Case Below: 2. Def’s Petition for Writ of Supersedeas |2. Denied
172 N.C. App. 582 11/15/05
Hill v. Hill No. 638P05 Plts’ Motion for Temporary Stay Allowed
(COA03-969-2) 11/22/05
Case Below:
173 N.C. App. 309
Inre B.R.C. No. 591P05 1. Respondent’s (Father) PDR Under 1. Denied
N.C.G.S. § 7A-31 (COA04-481) 12/01/05
Case Below:
173 N.C. App. 447 2. Respondent’s (Mother) PDR Under 2. Denied
N.C.G.S. § 7A-31 12/01/05
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In re Estate of No. 586P05 Respondent’s (Jerry Lewis Newton IIT) Denied

Newton PDR Under N.C.G.S. § 7TA-31 12/01/05
(COA04-1508)

Case Below:

173 N.C. App. 530

Inre J.D.S. No. 511P05 Respondant’s (Father) PDR Under Denied
N.C.G.S. § 7A-31 (COA04-213) 11/03/05

Case Below:

170 N.C. App. 244

Inre JW. & KW. No. 592A05 1. Respondent’s (Mother) NOA (Dissent) |1.—
(COA04-1280)

Case Below:

173 N.C. App. 450 2. Respondent’s (Mother) PDR as to 2. Allowed
Additional Issues 12/01/05

Joyce v. Joyce No. 033P05 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1314) 12/01/05

Case Below:

167 N.C. App. 371

Keyzer v. Amerlink, | No. 587A05 1. Plts’ NOA (Dissent) (COA04-1096) 1. —

Ltd.
2. Plts’ PDR as to Additional Issues 2. Denied

Case Below: 12/01/05

173 N.C. App. 284

Keyzer v. Amerlink, |No. 593P05 Plt’s PDR Under N.C.G.S. § 7A-31 Denied

Ltd. (COA04-1095) 12/01/05

Case Below:

172 N.C. App. 592

Knight Publ’g Co. v. | No. 549P05 Plts’ PDR Pursuant to N.C.G.S. § 7A-31 Denied

Charlotte- (COA04-1252) 12/01/05

Mecklenburg Hosp.

Auth.

Case Below:

172 N.C. App. 486

Peden General No. 499P05 Def’s (Carol Bennett d/b/a Brighton Denied

Contr'rs, Inc. v. Stables) PDR Under N.C.G.S. § 7A-31 12/01/05

Bennett

Case Below:
172 N.C. App. 171

(COA04-744)
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Peninsula Prop. No. 421P05 1. Plt's NOA Based Upon a Substantial 1. —-
Owners Ass'n v. Constitutional Question (COA04-796)
Crescent Res., LLC
2. Def’s Motion to Dismiss Appeal 2. Allowed
Case Below: 12/01/05
171 N.C. App. 89
3. Plt’s PDR Under N.C.G.S. § 7A-31 3. Denied
12/01/05
Property Rights No. 559A05 1. Plt’s NOA (Dissent) (COA04-1374) 1. —
Advocacy Grp. v.
Town of Long 2. Plt’s NOA (Based Upon a Constitutional |2. Dismissed
Beach Question) ex mero motu
12/01/05
Case Below:
173 N.C. App. 180 3. Plt’s PDR as to Additional Issues 3. Denied
12/01/05
Schenk v. HNA No. 365P05 1. PIt’s (Donald Lee Bell) PDR Under 1. Denied
Holdings, Inc. N.C.G.S. § 7TA-31 (COA03-1094-2 and 12/01/05
COA03-1095-2)
Case Below:
170 N.C. App. 555 2. Plt's (Gary Ray Schenk, Sr.) PDR 2. Denied
Under N.C.G.S. § 7A-31 12/01/05
Skinner v. Preferred [No. 525A05 1. Plts’ NOA (Dissent) (COA04-1450) 1. —
Credit
2. Plts’ PWC to Review Decision of COA 2. Allowed
Case Below: as to Additional Issues 12/01/05
172 N.C. App. 407
State v. Ball No. 590P05 Def’s PWC to Review Decision of the COA [Denied
(COA04-1582) 12/01/05
Case Below:
171 N.C. App. 515
State v. Boyd No. 547A88-5 |1. Def-Appellant’s PWC 1. Denied
11/29/05
Case Below:
Rockingham 2. Def-Appellant’s Motion for Stay of 2. Denied
County Superior Execution 11/29/05
Court
State v. Boyd No. 588P05 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
(COA05-223) 12/01/05
Case Below:
173 N.C. App. 642 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Dismissed
12/01/05
State v. Brewton No. 589P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA04-1127) 12/01/05

Case Below:
173 N.C. App. 323
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

State v. Cummings | No. 496P05 1. Def-Appellant’s NOA Pursuant to 1. —
N.C.G.S. § 7A-30 (1) (COA04-1228)
Case Below:
172 N.C. App. 172 2. AG’s Motion to Dismiss Appeal 2. Allowed
12/01/05
3. Def-Appellant’s PDR Pursuant to 3. Denied
N.C.G.S. § 7A-31 (¢) 12/01/05
4. Def-Appellant’s PWC Pursuant to 4. Denied
N.C.G.S. § 7A-32 (b) 12/01/05
State v. Duarte No. 653P05 AG’s Motion for Temporary Stay Allowed
(COA04-1455) 12/01/05
Case Below:
174 N.C. App. 626
State v. Ezzell No. 555P05 Def’s PWC to Review Decision of COA Denied
(COA04-1205) 12/01/05
Case Below:
172 N.C. App. 593
State v. Hernandez | No. 455A05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA04-358)
Case Below:
171 N.C. App. 516 2. AG’s Motion to Dismiss Appeal 2. Allowed
12/01/05
State v. Hooks No. 089A00-2 [Def’s PWC to Review Order of Forsyth Denied
County Superior Court 12/01/05
Case Below:
Forsyth County
Superior Court
State v. Jacobs No. 617A05 |AG’s Motion for Temporary Stay Allowed
(COA04-541) Pending deter-
Case Below: mination of the
174 N.C. App. 1 State’s PDR
11/07/05
State v. Kimble No. 605P05 Def’s PWC to Review the Decision of the |Denied
COA (COA99-981) 12/01/05
Case Below:
140 N.C. App. 153 Edmunds, J.
Recused
State v. Kozoman No. 602P05 1. Def’s PWC to Review the Decision of 1. Denied
the COA (COA04-753) 12/01/05
Case Below:
170 N.C. App. 698 2. Def’s Motion for “Summary Judgment |2. Dismissed
of PWC” 12/01/05
State v. Leak No. 664P05 AG’s Motion for Temporary Stay Allowed
(COA05-393) 12/06/05
Case Below:
174 N.C. App. 628
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

State v. Massey No. 637A05 AG’s Motion for Temporary Stay Allowed
11/18/05

Case Below:

174 N.C. App. 216

State v. McBride No. 564P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-740) 12/01/05

Case Below:

173 N.C. App. 101

State v. McCoy No. 620P05 AG’s Motion for Temporary Stay Allowed
(COA04-1336) 11/07/05

Case Below:

173 N.C. App. 105

State v. McHone No. 639P05 AG’s Motion for Temporary Stay Allowed
(COA04-1605) Pending deter-

Case Below: mination of the

174 N.C. App. 289 State’s PDR

11/23/05

State v. McKinney | No. 622P05 | AG’s Motion for Temporary Stay Allowed
(COA04-1653) 11/07/05

Case Below:

173 N.C. App. 138

State v. McMahan No. 657P05 AG’s Motion for Temporary Stay Allowed
(COA05-211) 11/29/05

Case Below:

174 N.C. App. 586

State v. McNeil No. 037A87-6 |Def’s PWC to Review the Order of Wake Denied
County Superior Court 12/01/05

Case Below:

Wake County

Superior Court

State v. Morton No. 536PA05 |AG’s PDR Under N.C.G.S. § 7A-31 This Court ex

Case Below:
173 N.C. App. 448

360 N.C. 74

mero motu
vacates its
prior decision
to allow the
State’s PDR of
the decision of
the COA pur-
suant to
N.C.G.S.

§ 7A-31 and
now denies the
petition.
12/01/05
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State v. Murphy No. 634P05 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-145) 12/01/05
Case Below:
173 N.C. App. 642
State v. Myers No. 660P05 AG’s Motion for Temporary Stay Allowed
(COA04-567) 11/29/05
Case Below:
174 N.C. App. 526
State v. Nelson No. 569P05 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA05-97)
Case Below:
173 N.C. App. 235 2. AG’s Motion to Dismiss Appeal 2. Allowed
12/01/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
12/01/05
State v. Page No. 239A96-5 |Def’s PWC to Review Order of Forsyth Denied
County Superior Court 12/01/05
Case Below:
Forsyth County
Superior Court
State v. Staten No. 522P05 1. Def’s NOA Based Upon a Constitutional 1. —
Question (COA03-1216)
Case Below:
172 N.C. App. 673 2. AG’s Motion to Dismiss Appeal 2. Allowed
12/01/05
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
12/01/05
Wallen v. Riverside |No. 595P05 1. Defs’ PDR Under N.C.G.S. § 7A-31 1. —
Sports Ctr. (COA03-1679)
Case Below: 2. Defs’ Motion to Dismiss PDR 2. Allowed
173 N.C. App. 408 12/01/05
Windman v. No. 641P05 Defs’ Motion for Temporary Stay Allowed
Britthaven, Inc. (COA04-1414) 11/21/05
Case Below:
173 N.C. App. 630
Yallum v. Hammerle | No. 513P05 Plt’s Motion for Notice of Appeal Denied
(COA04-1622) 12/01/05
Case Below:
172 N.C. App. 175
Zaliagiris v. No. 332A04 Plt’s Motion to Withdraw Appeal Allowed
Zaliagiris (COA03-649) 11/14/05

Case Below:
164 N.C. App. 602
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STATE v. HURST
[360 N.C. 181 (2006)]

STATE OF NORTH CAROLINA v. JASON WAYNE HURST

No. 363A04
(Filed 27 January 2006)

1. Jury— motion for mistrial—prospective juror brought
newspaper article dealing with trial into jury room during
jury selection—admonition to jury

The trial court did not abuse its discretion in a first-degree
murder case by denying defendant’s motion for a mistrial based
on the fact that a prospective alternate juror brought a news-
paper article dealing with the trial into the jury room during jury
selection, because: (1) none of the twelve jurors selected for the
sitting panel were in the jury room by the time the article
appeared there, and defendant had not shown the substantial and
irreparable harm required by N.C.G.S. § 15A-1061 for declaration
of a mistrial; (2) the trial court’s findings that the original jury
was not tainted and its subsequent denial of defendant’s motion
for a mistrial was not so arbitrary that it could not have been the
result of a reasoned decision; (3) the trial court’s questioning was
sufficient to support it’s findings that the regular jury was not
exposed to the article and was fully adequate under our law; (4)
none of the alternate jurors participated in the deliberations at
defendant’s trial, and thus, even if alternate jurors were exposed
to the article, any resulting taint was immaterial and caused
defendant no prejudice; (5) a defendant claiming error in the trial
court’s admonitions pursuant to N.C.G.S. § 15A-1236(a) must
object in order to preserve the issue for appeal, and defendant
acknowledges that no such objection was raised; and (6) defend-
ant also failed to establish that he suffered prejudice as a result
of any failure of the trial court to admonish the jury when the
trial court’s admonition in this case specifically advised the
prospective jurors that if they were selected for the jury, they
were not to read media reports about the case.

2. Sentencing— capital—mitigating circumstances—no sig-
nificant history of prior criminal activity—failure to give
instruction

The trial court did not err by failing to submit the statutory
mitigating circumstance under N.C.G.S. § 15A-2000(f)(1) that
defendant has no significant history of prior criminal activity and
by instead submitting a similar nonstatutory mitigating circum-
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[360 N.C. 181 (2006)]

stance requested by defendant that prior to this offense the
defendant had no significant history of violent criminal activity,
because: (1) although a trial court’s failure to submit a statutory
mitigating circumstance that is supported by sufficient evidence
is prejudicial error unless the State can demonstrate that the
error was harmless beyond a reasonable doubt, no juror found
this nonstatutory mitigating circumstance in light of the court’s
correct oral articulation of the mitigating circumstance, its provi-
sion to the jury of written copies of the instructions, its general
instruction to answer “no” if the jury did not find the circum-
stance, and the additional specific wording in the verdict form
that none of the jurors found this particular mitigating circum-
stance to exist; (2) although the doctrine of invited error does not
apply, a whole record review will necessarily include considera-
tion of the parties’ positions as to whether the instruction should
be given, and defendant asked the trial court not to instruct on
the (f)(1) statutory mitigating circumstance; (3) the evidence pre-
sented at the trial sufficiently supported the trial court’s thresh-
old determination that no rational jury could find that defendant’s
criminal activity was insignificant; and (4) to the extent State v.
Rouse, 339 N.C. 59 (1994), conflicts with other decisions on this
point and our Supreme Court’s holding in this case to the effect
that an (f)(1) instruction may be given on the basis of any rele-
vant evidence in the record, no matter how derived or presented,
it is overruled.

. Sentencing— capital—mitigating circumstances—age at

time of offense

The trial court did not err in a first-degree murder case by
failing to submit the N.C.G.S. § 15A-2000(f)(7) mitigating circum-
stance to the jury concerning defendant’s age at the time of the
offense which was twenty-three years old, because: (1) our
Supreme Court will not conclude that the trial court erred in fail-
ing to submit the age mitigator where evidence of defendant’s
emotional immaturity is counterbalanced by other factors such
as defendant’s chronological age, defendant’s apparently normal
intellectual and physical development, and defendant’s lifetime
experience; and (2) the record demonstrated that defendant’s
maturity was consistent with his chronological age and other fac-
tors counterbalance defendant’s evidence of emotional immatu-
rity including defendant agreeing to help others financially and
his polite nature.
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4. Sentencing— capital—defendant’s argument—premeditation
and deliberation—victim’s perceptions—aggravating circum-
stances—murder especially heinous, atrocious, or cruel

The trial court did not err in a first-degree murder case by
failing to intervene ex mero motu during portions of the prosecu-
tion’s closing argument in the sentencing proceeding that
allegedly improperly encouraged the jurors to recommend death
on the basis of evidence introduced in the guilt phase of the
trial to support the elements of premeditation and deliberation,
because: (1) evidence presented during the guilt phase is compe-
tent for the jury’s consideration in the sentencing proceeding,
and thus, the State may reargue evidence that justified the mur-
der conviction to support the finding of an aggravating circum-
stance; (2) the fact that a murder was planned may be a factor in
determining whether the murder was especially heinous, atro-
cious, or cruel; and (3) arguments addressing the victim’s per-
ceptions are relevant to the N.C.G.S. § 15A-2000(e)(9) aggravat-
ing circumstance that the murder was especially heinous,
atrocious, or cruel.

5. Sentencing— death penalty—proportionate

The trial court did not err in a first-degree murder case by
sentencing defendant to death, because: (1) although defendant
contends the sentence was imposed under the influence of pas-
sion, prejudice, and other arbitrary factors, this argument
restates four issues previously discussed and our Supreme Court
found no error as to these issues individually or considering them
cumulatively; (2) the evidence indicated that defendant began
planning to kill the victim as soon as their telephone conversa-
tion ended the day before the murder, that defendant urged the
victim to walk into a field for the ostensible purpose of setting up
targets and then shot him without provocation, that the victim
asked defendant not to shoot him again, that defendant fired
three spaced shots into the victim, that the third shot was fired
into the victim’s head as the victim lay helpless watching defend-
ant, that defendant took the victim’s keys from his body after
shooting him and drove his car to West Virginia, that defend-
ant traded or sold the victim’s two guns, and that defendant
acknowledged that he felt no remorse; (3) the N.C.G.S.
§ 156A-2000(e)(9) aggravating circumstance that the murder was
especially heinous, atrocious, or cruel is sufficient, standing
alone, to affirm the death sentence; and (4) defendant was found



184 IN THE SUPREME COURT

STATE v. HURST
[360 N.C. 181 (2006)]

guilty of first-degree murder on the basis of premeditation and
deliberation, and also on the basis of felony murder.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg-
ment imposing a sentence of death entered by Judge John O. Craig,
IIT on 17 March 2004 in Superior Court, Randolph County, upon a jury
verdict finding defendant guilty of first-degree murder. Heard in the
Supreme Court 19 October 2005.

Roy Cooper, Attorney General, by Valérie B. Spalding, Special
Deputy Attorney General, for the State.

Staples S. Hughes, Appellate Defender, by Anne M. Gomez,
Assistant Appellate Defender, for defendant-appellant.

EDMUNDS, Justice.

Defendant Jason Wayne Hurst was indicted on 19 August 2002
for killing Daniel Lee Branch. Defendant was found guilty of first-
degree murder both on the basis of malice, premeditation and de-
liberation and on the basis of felony murder. Following a capital
sentencing proceeding, the jury found that the mitigating circum-
stances were insufficient to outweigh the aggravating circumstances
and recommended a sentence of death. The trial court entered judg-
ment on 17 March 2004.

On 9 June 2002, Daniel Branch told his wife Barbara that he and
defendant were going to travel to Asheboro. According to Barbara,
defendant was an acquaintance who was supposed to help Branch
sell some firearms. After loading several long guns into his 1977 blue
Thunderbird, Branch left home around 11:00 or 11:30 that morning.
She never saw him alive again.

The next day, Barbara filed a missing persons report and
Detective Kevin Ray of the High Point Police Department began an
investigation. On 11 June 2002, while pursuing a lead that defendant
had been seen in West Virginia driving a Thunderbird matching the
description of Branch’s vehicle, Detective Ray discovered that
defendant had been romantically involved with Kim Persinger in West
Virginia and that she was pregnant with his child. Kim’s brother indi-
cated to Detective Ray that Branch had been killed in North Carolina
and that his body was in a field near the Montgomery and Randolph
County line.

Detective Ray and High Point Police Detective Lieutenant Dick
Shuping searched a large, cleared tract of land at the described loca-
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tion and found the body of Daniel Branch. The victim was lying on his
back and one of his pockets had been pulled out. The investigators
observed that he appeared to have suffered gunshot wounds to the
torso and head. Two expended shotgun shell casings were found
near his body.

That same day, state police and sheriffs in West Virginia began
searching for defendant and the victim’s blue Thunderbird. Acting on
a tip, investigators located both at a convenience store near Rock
Creek, where defendant was taken into custody without inci-
dent. During the arrest, defendant stated that “he was just glad that it
was over” and that “he had killed a guy in North Carolina.” Even
though he was given his Miranda warnings, defendant continued
to talk, repeating that he had killed a man in North Carolina with a
shotgun and brought his car to West Virginia. Shortly thereafter,
the arresting officers allowed defendant to visit the Persinger resi-
dence, where he spoke briefly with Kim and other members of
her family. Defendant was then transported to the state police de-
tachment in Beckley, where he again was advised of his Miranda
rights. After waiving those rights, defendant confessed to the murder
of Daniel Branch.

In his confession, defendant said that he knew Branch from hav-
ing traded guns with him in the past. Defendant claimed that the vic-
tim called him the day before the murder and asked him to meet to
trade some guns. Defendant said that “[he] knew [he] was going to
kill [Branch]” as soon as their telephone conversation ended and
“began to plan.” The next day, defendant met Branch at the field
where the killing occurred to purchase a twelve-gauge Mossberg
pump shotgun. When defendant asked Branch if he could test-fire the
weapon, the victim agreed. At defendant’s urging, Branch walked into
the field to set up some cans and bottles. As he did, defendant opened
fire, shooting the victim three times.

After the first shot, which defendant indicated struck Branch in
the ribs or stomach, the victim yelled “no, no, don’t shoot,” and
turned to run. Defendant shot Branch again, hitting him in the side
and causing him to fall. Defendant then walked toward the victim and
shot him in the head. After the final shot, defendant reached into
the victim’s pocket, took his keys, and left the scene in Branch’s
car. An autopsy confirmed that Branch had suffered shotgun wounds
in his lower left chest and abdominal area, in his right side, and in his
right jaw.
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Defendant told the officers that the Mossberg shotgun was at
the house of a relative, Leon Burgess, where he had traded it for a
410 gauge shotgun. Burgess later confirmed the trade and gave the
murder weapon to the investigators. A .410 gauge shotgun was recov-
ered from the victim’s Thunderbird that defendant had been driving
when arrested. Defendant also stated that he had sold Branch’s .22
caliber rifle.

During the interview, defendant said that the victim had not pro-
voked or threatened him and declined to give a reason for the shoot-
ing. He said he did not know the victim that well, but that he was “an
okay guy.” Defendant stated that he was not sorry for killing Branch
but that he felt sorry for the victim’s family.

Defendant did not testify at trial. During the guilt phase of the
trial, he presented instead James H. Hilkey, Ph.D., an expert forensic
psychologist, who testified that defendant suffered from borderline
personality disorder, traits of antisocial personality disorder, and
depression. Dr. Hilkey stated that, in his opinion, defendant’s psy-
chological disorders “affected his ability to weigh and consider the
consequences of his actions and to form specific intent to kill.” Dr.
Hilkey was also of the opinion that at the time of the shooting,
defendant “was under the influence of a mental or emotional disturb-
ance and his capacity to conform his conduct to the requirements of
the law was impaired.” However, Dr. Hilkey also testified that defend-
ant’s “clearly average” 1.Q. was 104 and that he knew killing the vic-
tim was wrong. Dr. Hilkey found no signs that defendant suffered
from neurological damage or distortions.

Additional facts will be set forth as necessary for the discussion
of specific issues.

JURY SELECTION

[1] Defendant contends he is entitled to a new trial because the trial
court failed to take appropriate action when it learned that a prospec-
tive alternate juror brought a newspaper article dealing with the trial
into the jury room during jury selection. The record indicates that
jury selection commenced on Tuesday, 2 March 2004, and by mid-
morning Friday, 5 March 2004, twelve jurors had been seated. After
consulting with counsel for the State and for defendant, the trial
court elected to select three alternate jurors. Selection of the alter-
nates began after the morning recess that same Friday and continued
into the afternoon. After one alternate was chosen, prospective alter-
nate juror Paul Biedrzycki was called. During voir dire, Biedrzycki
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stated that he had read a newspaper article concerning the case in
the jury room “about half an hour ago.” Biedrzycki was excused for
cause, then questioned in greater detail as to the newspaper in the
jury room. He explained that someone in the jury room had been
reading a local newspaper article about the trial and he had asked if
he could read it. The headline of the article was to the effect that
defendant admitted guilt. Biedrzycki added that the newspaper had
not been present in the room on either of the preceding days but was
there when he returned to the jury room that afternoon.

Defense counsel moved for a mistrial based on the article’s con-
tents and the jury’s disobedience of the trial court’s prior instructions
not to read any extraneous material. After hearing arguments from
defendant and the State, the trial court observed that the twelve
jurors already chosen had left the courthouse by the time the article
appeared in the jury room, and denied the motion. Shortly thereafter,
the trial court brought the remaining prospective alternate jurors into
the courtroom, explicitly instructed them not to read any press
accounts about the case nor bring any newspapers to court, then
excused them for the weekend recess. The court also made arrange-
ments to ensure that the prospective alternates who were scheduled
to arrive the following Monday would not mix with the jurors who
had already been chosen. The bailiff then retrieved the newspaper
from the jury room and the court admitted into evidence as a pre-
trial exhibit the 5 March 2004 Randolph County edition of the
News & Record that contained an article headlined “High Point man
admits to killing.”

The following Monday, sixteen prospective alternate jurors were
individually questioned. Several reported that they had seen or read
the article or heard it discussed in the jury room on the preceding
Friday. One of the twelve admitted bringing newspapers into the jury
room every day but added that the Friday paper was the only one that
any other juror had borrowed and read. Of the two alternate jurors
that were selected from this pool of twelve, one had read the Friday
article but had heard no discussion about it and said he could disre-
gard what he had read. The other said that he had seen but not read
the newspaper and had not observed anyone else reading it.

We first address defendant’s argument that the trial court erred in
denying his motion for a mistrial. Upon motion by a defendant, “[t]he
judge must declare a mistrial . . . if there occurs during the trial an
error or legal defect in the proceedings, or conduct inside or outside
the courtroom, resulting in substantial and irreparable prejudice to
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the defendant’s case.” N.C.G.S. § 15A-1061 (2005). “The decision to
grant or deny a mistrial rests within the sound discretion of the trial
court” and will be reversed on appeal only upon “a clear showing that
the trial court abused its discretion.” State v. Bonney, 329 N.C. 61, 73,
405 S.E.2d 145, 152 (1991). Thus, a mistrial should not be allowed
unless “ ‘there are improprieties in the trial so serious that they sub-
stantially and irreparably prejudice the defendant’s case and make it
impossible for the defendant to receive a fair and impartial verdict.””
Id. (citation omitted).

When the trial court initially denied defendant’s motion for a mis-
trial on Friday, 5 March 2004, it stated:

Well, I'm going to note that by the time according to this
juror, by the time the newspaper appeared in the jury pool room
there were none of the twelve jurors present, they had all been
sent home. So at least as to the twelve jurors it does not taint
them. We will probably have to ask the remaining ones about the
newspaper, and I am going to instruct them.

. . . Because we only have seated one alternate, the others
were not present at the time this alleged newspaper got loose in
the jury room. I do not believe at this point that the defense has
shown substantial and irreparable harm under the statute, and so
in my discretion I am denying the motion for a mistrial.

The following Monday, defendant twice renewed his mistrial motion
during the examination of prospective alternate jurors. The trial
court again denied it on similar grounds:

The motion, in my discretion, is denied on the same grounds as I
stated on Friday. We have twelve jurors that were seated who
were not present in the jury room at the time these discussions
took place, so they have presumably not been tainted. We have
one alternate seated that was not tainted. And I'm going to con-
tinue to go through these alternate jurors, and I will allow you to
ask questions, but at this point, while there certainly appears to
have been some potential juror misconduct, it has not affected
the twelve jurors that were seated to be the actual tryers [sic] of
the facts in this case.

The court then completed selection of alternate jurors.
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Although defendant argues that insufficient evidence existed to
support the trial court’s findings, our review of the record reveals no
abuse of discretion. At the close of court on Thursday, 4 March 2004,
ten jurors had been selected. The final two jurors were seated the
morning of Friday, 5 March 2004, then excused until the following
Monday. The court reconvened on the afternoon of that same Friday
to select three alternate jurors. After alternate juror Anna Frye was
chosen, prospective alternate juror Biedrzycki mentioned the news-
paper in the jury room, advising the trial court that “[i]t was only
there . . . the last half hour or hour” and that “[t]here was nothing in
there yesterday or the day before.” This testimony provided initial
support for the trial court’s finding that none of the twelve jurors
selected for the sitting panel were in the jury room by the time
the article appeared there and that defendant had not shown the
substantial and irreparable harm required by N.C.G.S. § 15A-1061 for
declaration of a mistrial.

As to the prospective alternates who were examined on Monday,
8 March 2004, defendant focuses on the testimony of Donald Reese,
who eventually was excused for cause unrelated to the newspaper.
On voir dire, Reese stated that he had read the article in the Friday
newspaper and that he was responsible for the newspaper’s ap-
pearance in the jury room. He also reported that he had brought a
newspaper to court every day during jury selection and had over-
heard conversations about the case. However, Reese added that,
except for the first day of jury selection when one juror borrowed the
first page but then was “called in [the courtroom] right away,” no one
asked to borrow his newspaper until Friday, the day he heard the
jurors’ discussions. In addition, while other prospective alternate
jurors questioned on Monday expressed some knowledge of the arti-
cle or had overheard discussions in the jury room from the preceding
Friday, none stated definitively that the newspaper was present in the
room before Friday afternoon.

This evidence is consistent with the voir dire testimony of James
Phillips and Sheila Thompson, the final two regular jurors selected on
Friday morning. Both were asked whether they had read, heard, or
watched any news reports or heard discussions about the case.
Phillips answered the question in the negative and made no mention
of the article. Thompson similarly made no comment about any news-
paper article in the jury room, stating that her only familiarity with
the case came through overhearing general discussions “long ago”
when the crime actually happened. Thus, our review of the record
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demonstrates that the trial court’s findings that the original jury was
not tainted and its subsequent denial of defendant’s motion for mis-
trial was not “ ‘ “so arbitrary that it could not have been the result of
a reasoned decision.” ’ ” State v. Diehl, 353 N.C. 433, 437, 545 S.E.2d
185, 188 (2001) (citation omitted).

Defendant next argues that the trial court’s inquiry concerning
the newspaper article was inadequate and that as a result the court
had insufficient information from which to determine whether
defendant had been prejudiced. This Court has held that “ ‘{[w]hen
there is a substantial reason to fear that the jury has become aware
of improper and prejudicial matters, the trial court must question the
jury as to whether such exposure has occurred and, if so, whether the
exposure was prejudicial.” ” State v. Campbell, 340 N.C. 612, 634, 460
S.E.2d 144, 156 (1995) (quoting State v. Barts, 316 N.C. 666, 683, 343
S.E.2d 828, 839 (1986)) (alteration in original), cert. denied, 516 U.S.
1128, 133 L. Ed. 2d 871 (1996).

Here, once the issue of the article came to the trial court’s atten-
tion, it determined who had been exposed to the article. After con-
cluding that only prospective alternate jurors might have been
affected, the court and counsel questioned each subsequent prospec-
tive alternate juror individually about exposure and possible preju-
dice. Defendant points out that even if the article had been in the jury
room only on Friday, the last two panelists seated as regular jurors
that day were not asked specifically if they had seen the article.
However, as detailed above, the court made findings at the outset of
its inquiry that none of the regular jurors had seen the article. The
record fully supports this finding. In addition, both of these jurors
were asked on voir dire if they had seen or read any news reports
about the case, and both answered in the negative. This questioning
was sufficient to support the trial court’s findings that the regular jury
was not exposed to the article and was fully adequate under our law.
See Bonney, 329 N.C. at 83, 405 S.E.2d at 158.

Moreover, none of the alternate jurors participated in the delib-
erations at defendant’s trial. Thus, even if alternate jurors were
exposed to the article, any resulting taint was immaterial and caused
defendant no prejudice. See State v. Blakeney, 352 N.C. 287, 301-02,
531 S.E.2d 799, 811 (2000) (noting that when an alternate juror, who
admitted to having read a newspaper article about the case, did not
participate in deliberations, and when no participating juror was
exposed to the article, the defendant failed to demonstrate prejudice
from the trial court’s denial of his motion for a continuance or that
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the trial court abused its discretion), cert. denied, 531 U.S. 1117, 148
L. Ed. 2d 780 (2001). Accordingly, defendant’s argument that he suf-
fered “substantial and irreparable prejudice” fails. This assignment of
error is overruled.

Defendant next makes the related argument that the trial court’s
admonition to the prospective jurors on the second panel brought
before the court was incomplete and misleading and allowed them to
view the allegedly prejudicial newspaper article about the trial. On
Wednesday morning, 3 March 2004, the second panel of prospective
jurors was brought into the courtroom. The trial court considered
requests for deferrals, administered the oath, and instructed the
panel. Before excusing this panel for lunch, the trial court stated:

I will instruct you during the jury selection process in this case
that if you are selected to serve as a juror, throughout the trial
you should not read, watch, or listen to any news media reports
about this case. You should not discuss this case with anyone
else, including other jurors, your spouses, family members, or
friends, or have any contact with the lawyers, the parties, or the
witnesses in this matter, and that includes me as well.

Defendant maintains that this admonition, which was the only one
this panel received as prospective jurors, did not meet the require-
ments of N.C.G.S. § 15A-1236(a). That statute sets out the admoni-
tions that a trial court must give jurors at appropriate times. We will
assume without deciding that these admonitions apply as well to
prospective jurors.

In State v. Thibodeaux, we observed that a defendant claim-
ing error in the trial court’s admonitions pursuant to N.C.G.S.
§ 15A-1236(a) “must object . . . in order to preserve [the] issue for
appeal.” 341 N.C. 53, 62, 459 S.E.2d 501, 507 (1995). Defendant
acknowledges that no such objection was raised. In addition, the
defendant also “must establish that he suffered prejudice as a result
of any failure of the trial court to admonish the jury.” Id. As detailed
above, we are satisfied from our review of the record that the trial
court conducted an adequate inquiry and correctly concluded that
none of the seated jurors who participated in deliberations were
present in the jury room when the newspaper article was read and
discussed by the prospective alternate jurors. The admonition quoted
above specifically advised the prospective jurors that, if they were
selected for the jury, they were not to read media reports about the
case. The record indicates that none of the deliberating jurors saw or
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read the article. Therefore, defendant has failed to demonstrate prej-
udice. This assignment of error is overruled.

SENTENCING ISSUES

[2] Defendant raises several issues relating to sentencing. Defend-
ant assigns error to the trial court’s decision not to submit the statu-
tory mitigating circumstance that “[t]he defendant has no significant
history of prior criminal activity.” N.C.G.S. § 15A-2000(f)(1) (2005).
Defendant contends that by submitting a similar nonstatutory
mitigating circumstance, the trial court violated his federal and
state constitutional rights and that he is entitled to a new sentenc-
ing hearing.

At the sentencing proceeding charge conference, defendant’s
counsel presented to the trial court a list of requested mitigating cir-
cumstances, including instructions on the N.C.G.S. § 15A-2000(f)(2)
(“[t]he capital felony was committed while the defendant was under
the influence of mental or emotional disturbance”) and (f)(6) (“[t]he
capacity of the defendant to appreciate the criminality of his conduct
or to conform his conduct to the requirements of law was impaired”)
statutory mitigating circumstances. Defendant also asked the trial
court not to instruct on the (f)(1) statutory mitigating circumstance.
Instead, defendant requested that the court instruct on a proposed
nonstatutory mitigating circumstance, that “[p]rior to this offense,
the defendant had no significant history of violent criminal activity.”
In addition, defendant requested that the trial court instruct as to fif-
teen other nonstatutory mitigating circumstances. The trial court
agreed not to give the (f)(1) instruction and further agreed to instruct
peremptorily as to all of defendant’s proposed statutory and non-
statutory mitigating circumstances.

Although the court verbally instructed the jury that it could con-
sider whether “[p]rior to this offense, the defendant had no signifi-
cant history of violent criminal activity,” the circumstance was
printed in the verdict sheet as “[p]rior to this offense, did the defend-
ant have a significant history of violent criminal activity?” Defendant
argues that the discrepancy between these formulations of the miti-
gating circumstance makes ambiguous the answer “No” that the jury
wrote on the verdict sheet. However, in light of the court’s correct
oral articulation of the mitigating circumstance, its provision to the
jury of written copies of the instructions, its general instruction to
answer “No” if the jury did not find the circumstance, and the addi-
tional specific wording in the verdict form that none of the jurors
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found this particular mitigating circumstance to exist, we are satis-
fied that no juror found this nonstatutory mitigating circumstance.

Defendant now argues that the trial court erred when it acceded
to his request not to submit the (f)(1) statutory mitigating circum-
stance to the jury. Defendant contends that the trial court’s failure to
provide this instruction was prejudicial error that entitles him to a
new sentencing proceeding.

Before we address defendant’s contention, we believe it appro-
priate to reexamine how our jurisprudence has developed around the
(f)(1) mitigating circumstance. North Carolina’s capital punishment
statute provides that:

In all cases in which the death penalty may be authorized, the
judge shall include in his instructions to the jury that it must
consider any aggravating circumstance or circumstances or miti-
gating circumstance or circumstances from the lists provided in
subsections (e) and (f) which may be supported by the evidence,
and shall furnish to the jury a written list of issues relating to
such aggravating or mitigating circumstance or circumstances.

N.C.G.S. § 15A-2000(b) (2005) (emphases added). By “unequivocally
set[ting] forth the legislature’s intent that in every case the jury be
allowed to consider all statutory aggravating or mitigating circum-
stances which the jury might reasonably find supported by the
evidence,” this section ensures that jury consideration in capi-
tal cases is properly guided. State v. Lloyd, 321 N.C. 301, 312, 364
S.E.2d 316, 324, judgment vacated on other grounds, 488 U.S. 807,
102 L. Ed. 2d 18 (1988).

Applying N.C.G.S. § 15A-2000(b) in the context of the (f)(1)
mitigating circumstance, we have held that the trial court has no
discretion and must submit the statutory circumstance when suffi-
cient supporting evidence is presented. See, e.g., State v. Parker, 354
N.C. 268, 292, 553 S.E.2d 885, 902 (2001) (“trial court must submit”),
cert. denied, 535 U.S. 1114, 153 L. Ed. 2d 162 (2002); State wv.
Hamzilton, 351 N.C. 14, 23, 519 S.E.2d 514, 520 (1999) (“trial court has
no discretion”), cert. denied, 529 U.S. 1102, 146 L. Ed. 2d 783 (2000);
State v. McNeil, 350 N.C. 657, 683, 518 S.E.2d 486, 502 (1999) (“ ‘trial
court is required to submit’ ”) (citation omitted), cert. denied, 529
U.S. 1024, 146 L. Ed. 2d 321 (2000); State v. Walker, 343 N.C. 216, 223,
469 S.E.2d 919, 922 (“trial court has no discretion; the . . . circum-
stance must be submitted”), cert. denied, 519 U.S. 901, 136 L. Ed. 2d
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180 (1996); Lloyd, 321 N.C. at 311, 364 S.E.2d at 323 (“trial court
is mandated . . . to submit”); see also State v. Hucks, 323 N.C. 574,
579-80, 374 S.E.2d 240, 244 (1988) (holding that a court may have to
act sua sponte to avoid a statutory violation in the absence of an
objection by the parties). Sufficient supporting evidence exists to
require the trial court to instruct on a statutory mitigating circum-
stance when the evidence is “ ‘substantial,’ ” State v. Watts, 357 N.C.
366, 377, 584 S.E.2d 740, 748 (2003) (addressing the (f)(4) statutory
mitigating circumstance) (citation omitted), cert. denied, 541 U.S.
944, 158 L. Ed. 2d 370 (2004), and of such a nature that “ ‘a rational
jury could conclude that defendant had no significant history of
prior criminal activity,’ ” State v. Barden, 356 N.C. 316, 372, 572
S.E.2d 108, 143 (2002) (quoting State v. Wilson, 322 N.C. 117, 143, 367
S.E.2d 589, 604 (1988), quoted in Blakeney, 352 N.C. at 318, 531
S.E.2d at 821), cert. denied, 538 U.S. 1040, 155 L. Ed. 2d 1074 (2003).
Further, “[w]e define ‘significant’ within the context of N.C.G.S.
§ 156A-2000(f)(1) as likely to have influence or effect upon the deter-
mination by the jury of its recommended sentence.” State v. Walls,
342 N.C. 1, 56, 463 S.E.2d 738, 767 (1995), cert. denied, 517 U.S. 1197,
134 L. Ed. 2d 794 (1996).

Should the trial court find sufficient evidence to support the
(H)(1) mitigating circumstance, it must give the instruction even over
the defendant’s objections. “If the trial court determines that a
rational jury could find that defendant had no significant history of
prior criminal activity, ‘the statutory mitigating circumstance must be
submitted to the jury, without regard to the wishes of the State or the
defendant.” ” Barden, 356 N.C. at 372, 572 S.E.2d at 143 (quoting State
v. Mahaley, 332 N.C. 583, 597, 423 S.E.2d 58, 66 (1992), cert. denied,
513 U.S. 1089, 130 L. Ed. 2d 649 (1995)); see also State v. Quick, 337
N.C. 359, 361-62, 446 S.E.2d 535, 537 (1994) (“Regardless of whether
defendant requests submission of this mitigating circumstance or
objects to its submission to the jury, mitigating circumstance (f)(1)
must be submitted to the jury where the trial court determines the
mitigating circumstance is supported by the evidence.”). Accordingly,
the doctrine of invited error cannot apply when the instruction is
withheld at the defendant’s request. A trial court’s failure to submit a
statutory mitigating circumstance that is supported by sufficient evi-
dence is prejudicial error unless the State can demonstrate that the
error was harmless beyond a reasonable doubt. State v. Fletcher, 348
N.C. 292, 328, 500 S.E.2d 668, 689 (1998), cert. denied, 525 U.S. 1180,
143 L. Ed. 2d 113 (1999).
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In addition, we have held that where evidence supports submis-
sion of the (f)(1) statutory mitigating circumstance, a trial court errs
by substituting a similar nonstatutory mitigating circumstance. State
v. Jones, 346 N.C. 704, 717, 487 S.E.2d 714, 722-23 (1997). The reason
is that a jury may find that a nonstatutory mitigating circumstance
exists but has no mitigating value, while a statutory mitigating cir-
cumstance, if found, automatically has mitigating value. Quick, 337
N.C. at 364, 446 S.E.2d at 538.

Application of these holdings in a manner consistent with the
intent of North Carolina’s capital sentencing scheme has proved to
be difficult. A capital jury is obligated to weigh statutory and non-
statutory mitigating circumstances, which (at least theoretically)
redound to the defendant’s favor,! against statutory aggravating cir-
cumstances, which make the offense more grave. Only when the jury
finds that the balance of circumstances goes against the defendant as
set out in N.C.G.S. § 15A-2000 may it recommend a sentence of death.
Something has gone awry in this carefully wrought process when the
ostensibly mitigating (f)(1) circumstance, meant to draw the jurors’
attention to a factor potentially favorable to a defendant, is with
some frequency being given over the defendant’s objections. See
generally Ashley P. Maddox, North Carolina’s (f)(1) Mitigating
Circumstance: Does It Truly Serve to Mitigate?, 26 Campbell
L. Rev. 1 (2004).

We must acknowledge that our holdings interpreting the applica-
tion of N.C.G.S. § 15A-2000(f)(1) may have given rise to this unfortu-
nate situation. Two cases stand out. In State v. Brown, the capital
defendant previously had been convicted of six counts of felonious
breaking or entering, six counts of felonious larceny, five counts of
armed robbery, and one count of felonious assault. 315 N.C. 40, 62,
337 S.E.2d 808, 824 (1985), cert. denied, 476 U.S. 1165, 90 L. Ed. 2d
733 (1986), and overruled in part on other grounds by State v.
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). Brown appears to be
the first case in which the jury was instructed as to the (f)(1) miti-
gating circumstance over the defendant’s objection. Noting that the
convictions were approximately twenty years old, we found no error
in the trial court’s instructions. Id. at 62-63, 337 S.E.2d at 825. Later,

1. We have defined a mitigating circumstance more formally as “a fact or group
of facts which do not constitute any justification or excuse for killing or reduce it to a
lesser degree of the crime of first-degree murder, but which may be considered as
extenuating, or reducing the moral culpability of the killing, or making it less deserv-
ing of the extreme punishment than other first-degree murders.” State v. Irwin, 304
N.C. 93, 104, 282 S.E.2d 439, 446-47 (1981).
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in State v. Lloyd, the defendant previously had been convicted of
felony “ ‘assault with intent to rob not being armed’ ” and of felony
“‘breaking and entering a business place with intent to commit lar-
ceny.” ” 321 N.C. at 312, 364 S.E.2d at 324. Both offenses were approx-
imately twenty years old. The defendant also had been convicted of
seven alcohol-related misdemeanors over a more recent eleven year
period. Id. We held that despite the defendant’s objection the trial
court had properly found that a jury reasonably could conclude that
this record did not constitute a significant history of prior criminal
activity and that the (f)(1) instruction had been properly given. Id. at
313, 364 S.E.2d at 324.

Following our holdings in Brown and Lloyd, many trial judges
have given the (f)(1) instruction even when the defendant has an
extensive record. The resulting effect on our capital sentencing
jurisprudence has been confusing at best and counterproductive at
worst, as exemplified by State v. Walker, in which this Court felt
obligated to admonish prosecutors not to argue that a defendant had
requested a mitigating circumstance when in fact the defendant had
objected to the circumstance. 343 N.C. at 223, 469 S.E.2d at 923. We
went on to observe that

the better practice when a defendant has objected to the submis-
sion of a particular mitigating circumstance is for the trial court
to instruct the jury that the defendant did not request that the
mitigating circumstance be submitted. In such instances, the trial
court also should inform the jury that the submission of the miti-
gating circumstance is required as a matter of law because there
is some evidence from which the jury could, but is not required
to, find the mitigating circumstance to exist.

Id. at 223-24, 469 S.E.2d at 923; see also State v. Bell, 359 N.C. 1,
39-40, 603 S.E.2d 93, 118-19 (2004), cert. denied, — U.S. —, 161
L. Ed. 2d 1094 (2005).

We believe that Brown, Lloyd, and other similar cases have
resulted in a distortion of capital sentencing as our trial courts have
focused too closely on the existence, nature, and extent of a defend-
ant’s record and have correspondingly failed to consider the aspect of
our holdings that allows the court to determine whether a reasonable
jury would find the defendant’s criminal activity to be significant. See
Blakeney, 352 N.C. at 319, 531 S.E.2d at 821 (stating that the trial
court’s focus “ ‘should be on whether the criminal activity is such as
to influence the jury’s sentencing recommendation’ ”) (citation omit-
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ted); Wilson, 322 N.C. at 143, 367 S.E.2d at 604 (stating that the test
for giving (f)(1) instruction is whether the defendant’s prior criminal
activity was so significant that no rational jury could find the exist-
ence of the mitigating circumstance). Blakeney and Wilson are
entirely consistent with N.C.G.S. § 15A-2000(b), which requires the
trial court to make an initial determination as to which mitigating cir-
cumstances are supported by the evidence.

Our trial judges are capable of making sensible assessments. We
reaffirm that the (f)(1) circumstance must be submitted whenever
the trial court finds substantial evidence on which a reasonable jury
could determine that a defendant has no significant history of prior
criminal activity. However, when the judge makes a threshold deter-
mination supported by findings on the record that no rational jury
could find a defendant’s criminal history to be insignificant and
declines to instruct as to (f)(1), that determination is entitled to def-
erence. Therefore, whenever a party contends that the trial court
erred in deciding not to provide an (f)(1) instruction, we will review
the whole record in evaluating whether the trial court acted cor-
rectly, bearing in mind our admonition that “any reasonable doubt
regarding the submission of a statutory or requested mitigating factor
[should] be resolved in favor of the defendant.” Brown, 315 N.C. at
62, 337 S.E.2d at 825. Although the doctrine of invited error does not
apply, as noted above, a whole record review will necessarily include
consideration of the parties’ positions as to whether the instruction
should be given.

Our holding today is intended to be a clarification of, not a depar-
ture from, our jurisprudence pertaining to the (f)(1) statutory miti-
gating circumstance. We do not foresee, and will not countenance,
the replacement of this or any other statutory mitigating circum-
stances with somewhat similar nonstatutory circumstances. The con-
stitutionality of North Carolina’s capital sentencing scheme depends
upon jurors having guided discretion as they consider the appropri-
ate sentence to recommend. See State v. McCarver, 341 N.C. 364, 392,
462 S.E.2d 25, 41 (1995), cert. denied, 517 U.S. 1110, 134 L. Ed. 2d 482
(1996); State v. McKoy, 323 N.C. 1, 42-43, 372 S.E.2d 12, 35 (1988),
sentence vacated on other grounds, 494 U.S. 433, 108 L. Ed. 2d 369
(1990). Because jurors will still be instructed as to the (f)(1) statutory
circumstance whenever a defendant’s criminal activity may reason-
ably be found not to be significant, today’s holding serves only to
remove the quirks that have crept into the (f)(1) aspect of capital sen-
tencing without impinging either on the defendant’s right to have all
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applicable mitigating circumstances considered by the jury or on the
judge’s duty to instruct on all statutory and nonstatutory mitigating
circumstances supported by reasonable evidence.

Turning to the case at bar, the evidence presented at trial indi-
cated that defendant had broken into a residence in Rock Creek, West
Virginia a few months before the instant murder and stolen a firearm;
that in 1998 defendant had been convicted of “several” breaking and
entering charges in North Carolina; that defendant abused marijuana,
crack cocaine, and Oxycontin; and that a charge of driving under the
influence was pending against defendant in West Virginia. Although
other evidence suggested that defendant may have been involved in
additional illegal activity, the information described above suffi-
ciently supports the trial court’s threshold determination that no
rational jury could find that defendant’s criminal activity was insignif-
icant. Accordingly, the trial court did not err in deciding not to
instruct pursuant to N.C.G.S. § 15A-2000(f)(1).

In reviewing our cases that address the (f)(1) mitigating circum-
stance, we note our anomalous opinion in State v. Rouse, 339 N.C. 59,
451 S.E.2d 543 (1994), cert. denied, 516 U.S. 832, 133 L. Ed. 2d 60
(1995). The State cited Rouse in support of its argument that the trial
court’s (f)(1) instructions were proper. In Rouse, we correctly held
that when the record is silent as to a defendant’s criminal history, no
(f)(1) instruction is appropriate. Id. at 100, 451 S.E.2d at 566.
However, we went on to imply that if the evidence pertaining to a
defendant’s criminal history is offered in a context other than for the
purpose of determining whether an (f)(1) instruction should be given,
the defendant might not be entitled to the instruction. Id. This impli-
cation is inconsistent with numerous other holdings of this Court to
the effect that an (f)(1) instruction may be given on the basis of any
relevant evidence in the record, no matter how derived or presented.
See, e.g., Quick, 337 N.C. at 362, 446 S.E.2d at 537 (“Evidence in the
present case, though not offered by defendant, tended to show that
defendant had some history of prior criminal activity.”); Wilson, 322
N.C. at 143, 367 S.E.2d at 604 (“Though defendant did not offer evi-
dence supporting the submission of [the (f)(1)] mitigating circum-
stance, such evidence was in fact present in the record.”); State v.
Stokes, 308 N.C. 634, 652, 304 S.E.2d 184, 195-96 (1983) (“Even when
a defendant offers no evidence to support the existence of a mitigat-
ing circumstance, the mitigating circumstance must be submitted
when the State offers or elicits evidence from which the jury could
reasonably infer that the circumstance exists.”); see also N.C.G.S.
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§ 15A-2000(a)(3) (2005) (stating that in the sentencing proceeding
“there shall not be any requirement to resubmit evidence presented
during the guilt determination phase . . . [and] all such evidence is
competent for the jury’s consideration in passing on punishment”).
Accordingly, to the extent Rouse conflicts with other decisions on
this point and our holding today, it is overruled.

[3] Defendant next contends that he is entitled to a new capital sen-
tencing hearing because the trial court erred by failing to submit the
N.C.G.S. § 15A-2000(f)(7) mitigating circumstance to the jury. This
statutory mitigating circumstance calls upon the jury to consider
defendant’s age at the time of the offense. Although defendant did not
request the submission of this circumstance, he now argues that
(H)(7) was supported by evidence that defendant was twenty-three
years old at the time of the crime and by evidence that he was emo-
tionally immature.

At his sentencing proceeding, defendant presented several family
members as witnesses. He also relied on Dr. Hilkey’s testimony from
the guilt phase of the trial. Defendant now directs us to Dr. Hilkey’s
diagnosis that defendant suffered from borderline personality disor-
der (BPD), exhibited traits associated with antisocial personality dis-
order, and suffered from major depressive disorder as a result of his
upbringing. Defendant further notes that he presented evidence that
he was raised in a “tumultuous” environment. Defendant’s family his-
tory also indicated that his relationship with his parents was
“extremely chaotic,” that defendant’s father physically abused and
assaulted him and his mother, that defendant’s parents suffered from
mental health problems, and that defendant’s father introduced
defendant to alcohol and illegal drugs at an early age.

Dr. Hilkey testified that defendant’s upbringing manifested it-
self as BPD when he grew older. Dr. Hilkey stated, inter alia, that
defendant felt responsible for his parents’ fighting; that defendant’s
family history was being replicated in his relationships; and that
defendant felt unsure and unstable when not in a relationship,
demonstrated reckless behavior and substance abuse, exhibited a
“flat affect” or lack of emotional response to important events
such as his role in the instant offense, and responded to events lead-
ing up to the murder by exhibiting a “transient depersonalization.” Dr
Hilkey added that defendant still hoped against all logic that his trial
might bring his family together. According to Dr. Hilkey, defendant’s
slaying of Daniel Branch had no purpose other than allowing defend-
ant to take the victim’s car so he could travel to West Virginia to
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reunite with Kim. In addition, defendant points to previous failed
relationships with women that resulted in severe depression,
instances of job truancy, and irresponsible substance abuse as evi-
dence of emotional immaturity.

In determining whether the (f)(7) circumstance should have been
submitted, “[w]e have recognized that chronological age is not the
determinative factor.” State v. Meyer, 353 N.C. 92, 100, 540 S.E.2d 1,
6 (2000), cert. denied, 534 U.S. 839, 151 L. Ed. 2d 54 (2001). Instead,
“this Court considers age a ‘flexible and relative concept.’ ” State v.
Thompson, 359 N.C. 77, 99, 604 S.E.2d 850, 867 (2004) (quoting State
v. Johmson, 317 N.C. 343, 393, 346 S.E.2d 596, 624 (1986)), cert.
denied, — U.S. ——, 163 L. Ed. 2d 80 (2005). Consequently, other
“*“varying conditions and circumstances”’” must be considered,
State v. Peterson, 350 N.C. 518, 528, 516 S.E.2d 131, 138 (1999) (cita-
tion omitted), cert. denied, 528 U.S. 1164, 145 L. Ed. 2d 1087 (2000),
including “[t]he defendant’s immaturity, youthfulness, or lack of emo-
tional or intellectual development,” State v. Gainey, 355 N.C. 73, 105,
558 S.E.2d 463, 483, cert. denied, 537 U.S. 896, 1564 L. Ed. 2d 165
(2002). Nevertheless, we do not view “evidence showing emotional
immaturity . . . in isolation, particularly where other evidence shows
‘more mature qualities and characteristics.”” Thompson, 359 N.C. at
99, 604 S.E.2d at 867 (quoting Johnson, 317 N.C. at 393, 346 S.E.2d at
624, quoted in State v. Spruill, 338 N.C. 612, 660, 542 S.E.2d 279, 305
(1994), cert. denied, 516 U.S. 834, 133 L. Ed. 2d 63 (1995)).
“Accordingly, this Court will not conclude that the trial court erred in
failing to submit the age mitigator where evidence of defendant’s
emotional immaturity is counterbalanced by other factors such as
defendant’s chronological age, defendant’s apparently normal intel-
lectual and physical development, and defendant’s lifetime experi-
ence.” State v. Steen, 3562 N.C. 227, 257, 536 S.E.2d 1, 19 (2000), cert.
denied, 531 U.S. 1167, 148 L. Ed. 2d 997 (2001).

Although much of the evidence defendant cites to support the
(O)(7) mitigating circumstance also supported the given (f)(2) and
(f)(6) mitigating circumstances, the same evidence may support
more than one mitigating circumstance. State v. Zuniga, 348 N.C.
214, 217-18, 498 S.E.2d 611, 613 (1998). If so, the jury must be
instructed on all the applicable circumstances. Id. Nevertheless,
despite defendant’s arguments that his evidence establishes emo-
tional immaturity, we believe the record demonstrates that his matu-
rity was consistent with his chronological age. See, e.g., State wv.
Bonnett, 348 N.C. 417, 444, 502 S.E.2d 563, 581 (1998) (concluding
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the trial court properly declined to submit the (f)(7) circumstance
when the twenty-six-year-old defendant was abandoned at birth by
his mother; grew up in a dysfunctional family; and had an 1.Q. of
86, a learning disability, a lack of reading skills, and a significant lack
of stability and guidance), cert. denied, 525 U.S. 1124, 142 L. Ed. 2d
907 (1999).

Moreover, other factors counterbalance defendant’s evidence of
emotional immaturity. Defendant’s uncle testified that when he broke
his leg during the summer of 1997, defendant “was right there for
[him]” and did “everything” for him while he was recovering. When
defendant was seventeen years old, he went to live with his cousin
Teresa Gillespie so he could be closer to his job. Gillespie testified
that defendant “was great with [her] son,” regularly performed house-
hold chores, and even offered to help at Gillespie’s parents’ house.
Not long thereafter, defendant began a relationship with a woman
named Benita and was “crazy about” her baby Deandre. When
Benita’s mother left, defendant moved in to help with the finances,
working double shifts to provide for Benita and Deandre. Kim
Persinger’s disabled father testified that while defendant was living
with his family in West Virginia, he was “[p]olite all the time” and did
“whatever needed [to be] done” around the house. Shortly before the
murder, defendant told his sister he was moving back to North
Carolina from West Virginia to put a home together for Kim and their
child, that “he was done partying and . . . had to straighten up,” that
he had found a job, and that he was going to start saving for
expenses. These facts illustrate defendant’s “ ‘ “more mature quali-
ties and characteristics”’” and that defendant “functioned emo-
tionally as an adult.” Thompson, 359 N.C. at 99, 604 S.E.2d at 867
(citation omitted); see also Steen, 352 N.C. at 258, 536 S.E.2d at 19
(recognizing such counterbalancing factors as the defendant’s
ability to manage financial transactions, his agreeing to help his
mother financially, and his polite nature); State v. Atkins, 349 N.C.
62, 87,505 S.E.2d 97, 113 (1998) (noting that the trial court did not err
in failing to submit the (f)(7) mitigating circumstance even though
the twenty-nine-year-old defendant had presented evidence that he
suffered from a dissociative identity disorder and an attention deficit
disorder, because “the record reveale[d] no evidence that defendant
exhibited decisional skills and understanding equivalent to an ado-
lescent” and “defendant had an IQ of 107, was functioning in the
average to high-average range of intelligence, and had a relatively
good understanding of social nuances”), cert. denied, 526 U.S. 1147,
143 L. Ed. 2d 1036 (1999).
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In light of the foregoing evidence, we conclude that the trial court
did not err in declining to submit the (f)(7) mitigating circumstance.
This assignment of error is overruled.

[4] Defendant next assigns error to the trial court’s failure to
intervene ex mero motu during portions of the prosecution’s clos-
ing argument in the sentencing proceeding. Defendant contends
that the argument improperly encouraged the jurors to recommend
death on the basis of evidence introduced in the guilt phase of the
trial to support the elements of premeditation and deliberation.
Defendant claims that by arguing this evidence during the sentenc-
ing proceeding, the State was encouraging the jurors to act on
the basis of an aggravating circumstance that is not set out in
N.C.G.S. § 15A-2000(e).

At the close of the guilt phase of the trial, the State argued that
defendant had premeditated and deliberated before killing the victim.
In support of this theory, one prosecutor, noting that defendant had
lured the “totally innocent victim” to the death scene, emphasized
that defendant had decided “to kill twenty-four hours earlier” and
then “carried out his plan.” Another prosecutor argued in the guilt
phase “that there was no provocation by Daniel Branch” and that
defendant acted according to “plan” by “tak[ing] a man to a place that
is secluded where there’s no other witnesses.”

Later, at the sentencing proceeding, the trial judge agreed to sub-
mit the N.C.G.S. § 15A-2000(e)(9) aggravating circumstance, that
“[t]he capital felony was especially heinous, atrocious, or cruel.” A
portion of the State’s closing argument at the sentencing proceeding
as to this circumstance pointed out that “Daniel Branch was an inno-
cent man. And the murder of an innocent man . . . fits all of [the] def-
initions” of heinous, atrocious, or cruel. The State went on to argue
that “the plan, the luring of Daniel Branch to a secluded location” was
an “evil element” of the crime. The State added:

And let me just point out that the entire time that they're driving
out to that field in extreme southern Randolph County, and the
entire time that he’s loading that shotgun, and the entire time that
he’s walking out he’s watching Daniel Branch walk out into this
field, the entire time the motive in his mind is to kill and to mur-
der and to take the life of Daniel Branch. How do we know that?
Because from his own mouth he said that I knew I was going to
do it the day before. But if he knew he was going to do it the day
before, if he knows with every passing moment that he’s in the
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car with Daniel Branch he knows that he’s one minute closer to
taking the life of this innocent man. He knows that every time he
shoves a twelve-gauge shell into the gun, one, two, three, he is
one step closer to killing Daniel Branch. Is that extremely wicked
or shockingly evil? Is it outrageously wicked and vile?

The jury found this circumstance to exist.

Defendant concedes that he did not object to the argument at
issue. Accordingly, we must determine whether “ ‘the remarks were
so grossly improper that the trial court committed reversible error
by failing to intervene ex mero motu.’” State v. Jones, 358 N.C. 330,
349-50, 595 S.E.2d 124, 137 (quoting State v. Jones, 355 N.C. 117, 133,
558 S.E.2d 97, 107 (2002)), cert. denied, 543 U.S. 1023, 160 L. Ed. 2d
500 (2004). This Court recently noted:

Under this standard, “the reviewing court must determine
whether the argument in question strayed far enough from
the parameters of propriety that the trial court, in order to pro-
tect the rights of the parties and the sanctity of the proceed-
ings, should have intervened on its own accord and: (1)
precluded other similar remarks from the offending attorney;
and/or (2) instructed the jury to disregard the improper com-
ments already made.”

State v. Augustine, 359 N.C. 709, 723, 616 S.E.2d 515, 526 (2005)
(quoting Jones, 355 N.C. at 133, 558 S.E.2d at 107).

In a capital sentencing proceeding, the State is entitled to present
[a]ny competent, relevant evidence which [will] substantially sup-
port the imposition of the death penalty.” ” State v. White, 355 N.C.
696, 705, 565 S.E.2d 55, 61 (2002) (alterations in original) (citation
omitted), cert. denied, 537 U.S. 1163, 154 L. Ed. 2d 900 (2003); accord
Brown, 315 N.C. at 61, 337 S.E.2d at 824. Evidence presented during
the guilt phase is competent for the jury’s consideration in the sen-
tencing proceeding. N.C.G.S. § 15A-2000(a)(3). Thus, the State may
reargue evidence that justified the murder conviction to support the
finding of an aggravating circumstance. Cf. State v. Brown, 306 N.C.
151, 176-77, 293 S.E.2d 569, 585-86 (holding that when the defendant
is convicted of felony murder, the underlying felony merges with the
murder and cannot be used as an aggravating circumstance), cert.
dented, 459 U.S. 1080, 74 L. Ed. 2d 642 (1982).

“ ¢

We have also held that the fact that a murder was planned may be
a factor in determining whether the murder was especially heinous,
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atrocious, or cruel. State v. Gibbs, 335 N.C. 1, 63, 436 S.E.2d 321, 357
(1993), cert. denied, 512 U.S. 1246, 129 L. Ed. 2d 881 (1994).
Moreover, the State argued several additional facts to support the
(e)(9) aggravating circumstance, such as the manner in which the
victim was killed:

We've got the defendant tracking his target as he runs. Because
we see that [he] ejected the second round far away from the first.
And we know for a fact from his own statement that Daniel
Branch was running for his life, which means that he’s tracking
him, he’s running with him, he’s cutting him off. Is that extremely
wicked or shockingly evil after you've shot a man to track him
like a dog, the[n] pump the shotgun to shoot him again? It is.

Now, the final thing about the specific facts in the murder is
the final shot to Daniel Branch’s face. No, it is not a pretty thing
to look at. But the important reason why I ask you to look at this
is that Daniel Branch is in, when he looks up and he sees the final
shot into his face, Daniel Branch is in the most defenseless posi-
tion that a human being can be in. Daniel Branch is on his back.
He has two shotgun blasts pumped into his body, and he’s on his
back. . .. Daniel Branch is on his back and his arms are in the sur-
render position. . . . And the testimony is that he’s saying don’t
shoot me anymore. And he’s shot. He’s in the most defenseless
position that a man can be in. And his arms are up because he’s
saying I surrender, I don’t have a gun, I'm no longer any threat to
you, don’t shoot me anymore. . . . The evidence is that he [then]
pulled the keys out of [the victim’s] pocket after smelling the
blood that he’s spilled. . . . Is that extremely wicked, shockingly
evil, outrageously wicked and vile? Did what he do inflict a high
degree of pain with utter indifference to the suffering of Daniel
Branch? Is this crime especially heinous, atrocious, and cruel?

Arguments addressing the victim’s perceptions are relevant to the
(e)(9) aggravator. See State v. Golphin, 352 N.C. 364, 480-81, 533
S.E.2d 168, 242-43 (2000) (noting that one type of murder warranting
submission of the (e)(9) circumstance is that “ ‘which leave[s] the
victim in her “last moments aware of but helpless to prevent impend-
ing death” ’ ” and that such facts, taken in a light most favorable to
the State, existed in that case) (citations omitted), cert. denied, 532
U.S. 931, 149 L. Ed. 2d 305 (2001). Accordingly, we conclude that the
State’s argument was proper and the trial court had no grounds to
intervene ex mero motu. This assignment of error is overruled.
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PRESERVATION ISSUES

Defendant raises several additional issues that he concedes have
been decided against him by this Court. First, defendant argues that
he is entitled to a new capital sentencing hearing because the (e)(9)
aggravating circumstance, that the murder was especially heinous,
atrocious, or cruel, is unconstitutionally vague and overbroad, in vio-
lation of the Eighth Amendment to the United States Constitution
and Article I, Section 27 of the North Carolina Constitution. Although
defendant does not characterize this issue as one of preservation, we
treat the assigned error as such in light of our numerous decisions
that have rejected a similar argument. See, e.g., State v. Garcia, 358
N.C. 382, 424, 597 S.E.2d 724, 753 (2004) (noting that this Court has
consistently rejected the argument that the (e)(9) circumstance is
unconstitutionally vague), cert. denied, 543 U.S. 1156, 161 L. Ed. 2d
122 (2005).

Defendant argues that the death penalty constitutes cruel and
unusual punishment in violation of the North Carolina and United
States Constitutions and the International Covenant on Civil and
Political Rights, and that North Carolina’s capital sentencing scheme
is unconstitutionally vague and overbroad. This Court has held that
the North Carolina capital sentencing scheme is constitutional, State
v. Powell, 340 N.C. 674, 695, 459 S.E.2d 219, 230 (1995), cert. denied,
516 U.S. 1060, 133 L. Ed. 2d 688 (1996), and that it does not violate the
International Covenant on Civil and Political Rights, State v. Smith,
352 N.C. 531, 566, 532 S.E.2d 773, 795 (2000), cert. denied, 532 U.S.
949, 149 L. Ed. 2d 360 (2001). Defendant argues that the trial court
committed plain error in the sentencing proceeding by instructing the
jury on unanimity in an ambiguous manner with respect to Issues
Three and Four on the Issues and Recommendation as to Punishment
form. We have resolved this issue contrary to defendant’s position.
See McCarver, 341 N.C. at 394, 462 S.E.2d at 42.

In addition, defendant assigns as plain error the trial court’s
instruction that the jury could reject nonstatutory mitigating circum-
stances on the ground that the circumstances had no mitigating
value. Although defendant claims this instruction precludes the jury
from considering the mitigating evidence fully, we have rejected this
argument. See, e.g., State v. Payne, 337 N.C. 505, 533, 448 S.E.2d 93,
109-10 (1994), cert. denied, 514 U.S. 1038, 131 L. Ed. 2d 292 (1995).
Defendant further contends that the trial court committed plain error
by instructing the jury that each juror may only consider mitigating
circumstances found by that juror rather than any mitigating circum-
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stance found by any juror. We have held that the instruction given
by the trial court is correct. See, e.g., State v. Gregory, 340 N.C.
365, 418-20, 459 S.E.2d 638, 669 (1995), cert. denied, 517 U.S. 1108,
134 L. Ed. 2d 478 (1996). Defendant asserts that the trial court
erred when it instructed the jury that in considering Issues Three
and Four, the jurors may, rather than must, consider mitigating cir-
cumstances found in Issue Two of the Issues and Recommendation
as to Punishment form. We have approved this instruction as meeting
the requirements of the statute. State v. Skipper, 337 N.C. 1, 51-52,
446 S.E.2d 252 280 (1994), cert. denied, 513 U.S. 1134, 130 L. Ed. 2d
895 (1995).

Furthermore, defendant assigns as plain error the trial court’s
instructions to the jury that defendant had the burden to satisfy it of
the existence of mitigating circumstances. These instructions have
been found proper. Payne, 337 N.C. at 531-33, 448 S.E.2d at 108-09.
Defendant contends in a separate assignment of error that his death
sentence violates the International Covenant on Civil and Political
Rights and principles of international law. This Court has considered
identical arguments and found them to be without merit. See, e.g.,
Smith, 352 N.C. at 566, 532 S.E.2d at 795. Defendant also contends
that his constitutional rights were violated because the trial court
tried him and entered judgment against him for first-degree murder
when the indictment alleged only the elements of second-degree mur-
der. This Court has held that the short-form indictment used in the
present case is sufficient to charge a defendant with first-degree
murder. See, e.g., State v. Hunt, 357 N.C. 257, 274-75, 582 S.E.2d 593,
604-05, cert. denied, 539 U.S. 985, 156 L. Ed. 2d 702 (2003). Defendant
argues that his death sentence must be vacated because the indict-
ment did not allege elements authorizing a sentence greater than life
imprisonment without parole. We have repeatedly rejected the argu-
ment that aggravating circumstances must be alleged in a murder
indictment. See, e.g., State v. Allen, 359 N.C. 425, 438, 615 S.E.2d 256,
265 (2005); Hunt, 357 N.C. at 277-78, 582 S.E.2d at 606. Defendant
argues that the jury instructions were faulty because the jury was
instructed to move on to Issue Four if it found in considering Issue
Three that the aggravating and mitigating circumstances were in
equipoise. We have rejected this argument and held that the instruc-
tion is proper. See Golphin, 352 N.C. at 468-69, 533 S.E.2d at 235-36.

Defendant raises these issues for the purpose of urging this
Court to reconsider its prior decisions while also preserving his
right to argue these issues on federal review. We have considered
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defendant’s arguments on these additional issues and find no com-
pelling reason to depart from our previous holdings. These assign-
ments of error are overruled.

PROPORTIONALITY REVIEW

[5] In accordance with our statutory duty, we next consider: (1)
whether the aggravating circumstances are supported by the record
in this case; (2) whether the jury recommended the death sentence
under the influence of passion, prejudice, or any other arbitrary fac-
tor; and (3) whether the death sentence is “excessive or dispropor-
tionate to the penalty imposed in similar cases, considering both the
crime and the defendant.” N.C.G.S. § 15A-2000(d)(2) (2005).

The jury found as aggravating circumstances that defendant
committed the murder for pecuniary gain, id. § 15A-2000(e)(6)
(2005), and that the murder was especially heinous, atrocious, or
cruel, id. § 15A-2000(e)(9) (2005). After thoroughly reviewing and
considering the transcripts, record on appeal, briefs, and oral argu-
ments of counsel, we conclude that the jury’s finding of these two
aggravating circumstances was supported by the evidence.

Defendant contends in a specific assignment of error that he is
entitled to have his death sentence vacated because it was imposed
under the influence of passion, prejudice, and other arbitrary factors.
However, this argument restates four issues discussed above, relating
to the (f)(1) and (f)(7) mitigating circumstances, the newspaper
found in the jury room, the prosecutors’ closing arguments related to
the (e)(9) aggravating circumstance, and the balancing of aggravating
and mitigating circumstances. We found no error as to these issues
individually and we find no error considering them cumulatively. This
assignment of error is overruled. In addition, nothing else in the
record suggests the death sentence was imposed under the influence
of passion, prejudice, or any other arbitrary factor.

Finally, we must determine whether the death sentence was
excessive or disproportionate by comparing the present case with
other cases in which we have found the death sentence to be dispro-
portionate. State v. Smith, 359 N.C. 199, 223, 607 S.E.2d 607, 624 (cit-
ing State v. McCollum, 334 N.C. 208, 240, 433 S.E.2d 144, 162 (1993),
cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 895 (1994)), cert. denied,
—U.S. —, 163 L. Ed. 2d 121 (2005). This Court has found the death
sentence disproportionate on eight occasions. State v. Kemmerlin,
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356 N.C. 446, 573 S.E.2d 870 (2002); State v. Benson, 323 N.C. 318, 372
S.E.2d 517 (1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987);
State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled in part
on other grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 396,
cert. denied, 522 U.S. 900, 139 L. Ed. 2d 177 (1997) and by State v.
Vandiver, 321 N.C. 570, 364 S.E.2d 373; State v. Young, 312 N.C. 669,
325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 163
(1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); State
v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). We conclude that
defendant’s case is not substantially similar to any of these.

Several factors support the determination that the imposition of
the death penalty here was neither excessive nor disproportionate.
The evidence indicated that defendant began planning to kill the vic-
tim as soon as their telephone conversation ended the day before the
murder; that defendant urged the victim to walk into the field for the
ostensible purpose of setting up targets, then shot him without
provocation; that the victim asked defendant not to shoot him
again; that defendant fired three spaced shots into the victim; that
the third shot was fired into the victim’s head as the victim lay help-
less, watching defendant; that defendant took the victim’s keys from
his body after shooting him and drove his Thunderbird to West
Virginia; that defendant traded or sold the victim’s two guns; and
that defendant acknowledged that he felt no remorse. We have
also held that the (e)(9) aggravating circumstance “is sufficient,
standing alone, to affirm a death sentence.” State v. Morgan, 359
N.C. 131, 174, 604 S.E.2d 886, 912 (2004), cert. denied, — U.S. —,
163 L. Ed. 2d 79 (2005).

In addition, the jury found defendant guilty of first-degree mur-
der on the basis of premeditation and deliberation, indicating “a
more cold-blooded and calculated crime.” State v. Artis, 325 N.C.
278, 341, 384 S.E.2d 470, 506 (1989), judgment vacated on other
grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990). Moreover, defendant
was also convicted on the basis of felony murder. We have held that
“‘a finding of first-degree murder based on theories of premeditation
and deliberation and of felony murder is significant.”” Smith, 359
N.C. at 223, 607 S.E.2d at 624 (quoting State v. Bone, 354 N.C. 1, 22,
550 S.E.2d 482, 495 (2001), cert. denied, 535 U.S. 940, 152 L. Ed. 2d
231 (2002)).

During our proportionality review, “[w]e also consider cases in
which this Court has found the death penalty to be proportionate.”
State v. al-Bayyinah, 359 N.C. 741, 762, 616 S.E.2d 500, 515 (2005).
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After a complete and careful review of the record, we conclude
this case “is more analogous to cases in which we have found the
sentence of death proportionate than to those cases in which we
have found the sentence disproportionate or to those cases in
which juries have consistently returned recommendations of life
imprisonment.” Id.

Based upon the foregoing, we conclude that defendant re-
ceived a fair trial and capital sentencing proceeding, free of preju-
dicial error.

NO ERROR.

STATE OF NORTH CAROLINA v. STEVE LAWRENCE BERRYMAN

No. 302A05
(Filed 27 January 2006)

Appeal and Error— transcript—six-year delay in producing—
not prejudicial
A six-year delay in producing a trial transcript for appeal did
not violate defendant’s statutory and due process rights.
Appellate review in a criminal proceeding is provided and gov-
erned by the North Carolina General Statutes and Appellate
Rules, and alleged violations of the right to an appeal shall be
considered under the four-factor analysis of Barker v. Wingo, 407
U.S. 514. Here, a six-year delay was sufficient to trigger examina-
tion of the remaining factors; the record was devoid of any indi-
cation of why the delay occurred; although defense counsel made
some efforts to expedite defendant’s appeal, defendant did not
sufficiently assert his right to appeal; and, considering the recog-
nized protected interests, defendant has not shown prejudice.

Justice BrRADY dissenting.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 170 N.C. App. 336, 612 S.E.2d
672 (2005), finding no error in the judgment entered 19 February 1998
by Judge Henry V. Barnette, Jr. in Superior Court, Wake County.
Heard in the Supreme Court 17 October 2005.
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Roy Cooper, Attorney General, by Thomas J. Ziko and William
P. Hart, Special Deputy Attorneys General, for the State.

George E. Kelly, I1I for defendant-appellant.

LAKE, Chief Justice.

The issue presented for review in this case is whether a six-
year delay in the preparation of a trial transcript for appellate re-
view violates a criminal defendant’s constitutional or statutory right
to an appeal.

Steve Lawrence Berryman (“defendant”) was indicted on 18
November 1997 for: (1) robbery with a dangerous weapon in viola-
tion of N.C.G.S. § 14-87; (2) possession of crack cocaine in violation
of N.C.G.S. § 90-95(a)(3); and (3) being an habitual felon under
N.C.G.S. § 14-7.1. The underlying facts of these charges are described
in the Court of Appeals’ opinion below, State v. Berryman, 170 N.C.
App. 336, —, 612 S.E.2d 672, 674-75 (2005), and are not a basis
for this review.

Defendant was tried by a jury on 18 February 1998. Following
presentation of evidence by the State and the defense, the jury found
defendant guilty of: (1) common law robbery; (2) possession of
cocaine; and (3) being an habitual felon. After determining defend-
ant’s prior record level was IV, the trial court entered judgment and
sentenced defendant to a prison term of 133 months to 169 months.
Defendant gave notice of appeal in open court. Defendant was desig-
nated indigent, and his trial counsel was appointed as appellate coun-
sel in the Appellate Entries signed by the trial judge.

On 20 February 1998, the clerk’s transcript order, certificate, and
the Appellate Entries were personally delivered by a deputy clerk of
Wake County Superior Court to Johnie L. King, III (“King”), the court
reporter. The order instructed King to “[p]repare and deliver to the
parties a transcript of all portions of the proceedings in the above-
captioned case.” The order did not specify anything to be excluded.
King completed the prepared transcript on 30 January 2004 and
mailed it to the trial court on 2 February 2004, almost six years after
defendant’s conviction. The transcript was filed with the North
Carolina Court of Appeals on 23 April 2004.

Defendant argued in his appeal to the Court of Appeals: “ ‘The
State’s failure to provide a transcript of the proceedings in a timely
fashion has deprived [him] of his constitutional and statutory rights
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to meaningful and effective appellate review.’ ” Berryman, 170 N.C.
App. at ——, 612 S.E.2d at 676. The record includes copies of a letter,
a written request, and a signed affidavit drafted by defense counsel
regarding the status of defendant’s trial transcript. The letter, dated 3
April 2000, and the written request, dated 31 May 2000, are both
addressed to King. Defense counsel’s affidavit details fifteen separate
inquiries concerning defendant’s trial transcript:

a. 1/13/99—Phone msg. to J. King re: transcript—completed?
b. 5-17-99—Confer w/ct. reporter; phone msg. to ct. reporter.
9-30-99—Phone call to court reporter.

a o

10-7-99—Confer w/court reporter re: transcript.

e. 1-14-00—Confer w/court reporter re: transcript.

=

4-10-00—Draft letter to court reporter.

g. 4-18-00—Hand-delivered letter to court reporter; confer w/ct.
reporter.

h. 5-31-00—Court Reporter Request.
i. 6-1-00—Deliver Court Reporter Request.
j. 12-18-00—Review dates/check status of transcript.

k. 11-18-03—Obtained telephone number for J. King from court-
house personnel; telephone msg. to J. King.

1. 11-19-03—Telephone call w/J. King re: transcript.

m. 11-21-03—Telephone call from J. King; mailed him copy of
appeal entry.

n. 1-22-04—Telephone call to J. King re: transcript.
0. 2-10-04—Received transcript.

There is no indication in the record and defendant does not assert
that the State either purposefully delayed production of the tran-
script or assisted with its procurement beyond the clerk’s 20
February 1998 transcript order. In addition, defense counsel’s
inquiries concerning defendant’s trial transcript as described above
were all directed to King, not to the State, the trial court, the clerk of
superior court, or the clerk of the Court of Appeals. There is no
explanation in the record for the delay.
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After reviewing defendant’s arguments, the Court of Appeals’
majority opinion held the nearly six-year delay did not deprive
defendant of his due process rights. Berryman, 170 N.C. App. at —,
612 S.E.2d at 678. Judge Timmons-Goodson dissented, concluding
“the length of the delay and the disregard of defendant’s assertions of
his right to a speedy appeal produced a due process violation in the
instant case.” Id. at —, 612 S.E.2d at 678. Defendant appealed to this
Court as of statutory right based on the dissenting opinion. See
N.C.G.S. § 7TA-30(2) (2005). After careful review and for the reasons
set forth below, we hold the approximate six-year delay did not vio-
late defendant’s constitutional rights or any statutory right and affirm
the decision of the Court of Appeals.

We note at the outset defendant asserts violations of both his fed-
eral and state constitutional rights. This Court has recognized:

State courts are no less obligated to protect and no less capable
of protecting a defendant’s federal constitutional rights than are
federal courts. In performing this obligation a state court should
exercise and apply its own independent judgment, treating, of
course, decisions of the United States Supreme Court as binding
and according to decisions of lower federal courts such persua-
siveness as these decisions might reasonably command.

State v. McDowell, 310 N.C. 61, 74, 310 S.E.2d 301, 310 (1984), cert.
denied, 476 U.S. 1164, 90 L. Ed. 2d 732 (1986), habeas proceeding at
McDowell v. Dixon, 858 F.2d 94 (4th Cir. 1988). Thus, we shall con-
sider defendant’s contentions in both the federal and state context.

At common law, criminal defendants were not afforded appellate
review of final judgments entered based upon convictions. McKane v.
Durston, 153 U.S. 684, 687, 38 L. Ed. 867, 868 (1894); State v. Bailey,
65 N.C. 426, 427 (1871) (“At common law, there was no appeal from
the decision of any of the Courts, high or low . . . .”). The United
States Constitution does not require either the federal government or
the states to provide a right to an appeal from criminal convictions.
Halbert v. Michigan, — U.S. — —— 162 L. Ed. 2d 552, 559-60
(2005) (citing McKane, 153 U.S. at 687, 38 L. Ed. at 868); Evitls v.
Lucey, 469 U.S. 387, 393, 83 L. Ed. 2d 821, 827 (1985) (citing McKane,
153 U.S. at 687, 38 L. Ed. at 868); Jones v. Barnes, 463 U.S. 745, 751,
77 L. Ed. 2d 987, 993 (1983); Ross v. Moffitt, 417 U.S. 600, 611, 41
L. Ed. 2d 341, 351 (1974) (citing McKane, 153 U.S. at 687, 38 L. Ed. at
868); Ortwein v. Schwab, 410 U.S. 656, 660, 35 L. Ed. 2d 572, 576
(1973) (citations omitted); Griffin v. Illinois, 351 U.S. 12, 18, 100
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L. Ed. 891, 898 (1956) (citing McKane, 153 U.S. at 687, 38 L. Ed. at
868); McKane, 153 U.S. at 687-88, 38 L. Ed. at 868. Rather, “[i]t is
wholly within the discretion of the State to allow or not to allow such
a review.” McKane, 153 U.S. at 687, 38 L. Ed. at 868; see also Kohl v.
Lehlback, 160 U.S. 293, 299, 40 L. Ed. 432, 434 (1895) (“[T]he right of
review in an appellate court is purely a matter of state concern. ...”).

Should a state provide an appeal of right, “the procedures used in
deciding appeals must comport with the demands of the Due Process
and Equal Protection Clauses of the Constitution.” Evitts, 469 U.S.
at 393, 83 L. Ed. 2d at 827-28; Ross, 417 U.S. at 609, 41 L. Ed. 2d at 350
(“ ‘Due Process’ emphasizes fairness between the State and the indi-
vidual dealing with the State . . . .”); North Carolina v. Pearce, 395
U.S. 711, 724-25, 23 L. Ed. 2d 656, 669 (1969) (While no per se consti-
tutional right to appeal exists, once a state establishes an appellate
forum it must assure access to it upon terms and conditions equally
applicable and available to all.) (citations omitted); Rinaldi v.
Yeager, 384 U.S. 305, 310-11, 16 L. Ed. 2d 577, 581 (1966) (“This Court
has never held that the States are required to establish avenues of
appellate review, but it is now fundamental that, once established,
these avenues must be kept free of unreasoned distinctions that can
only impede open and equal access to the courts.”) (citations omit-
ted); Douglas v. California, 372 U.S. 353, 355, 9 L. Ed. 2d 811, 813-14
(1963) (citing Griffin, 351 U.S. at 19, 100 L. Ed. at 899); Griffin, 351
U.S. at 17, 100 L. Ed. at 898 (“Both equal protection and due process
emphasize the central aim of our entire judicial system—all people
charged with crime must, so far as the law is concerned, ‘stand on an
equality before the bar of justice in every American court.” ” (quoting
Chambers v. Florida, 309 U.S. 227, 241, 84 L. Ed. 716, 724 (1940))).

The North Carolina Constitution does not mandate that this state
provide appellate review of criminal convictions. See N.C. Const.
arts. I & IV; see also Gunter v. Town of Sanford, 186 N.C. 452, 457-58,
120 S.E. 41, 44 (1923) (“[P]laintiffs present the question whether the
right of appeal is essential to due process of law. The question has
frequently been considered by the courts and answered in the nega-
tive.”); State v. Pulliam, 184 N.C. 681, 683, 114 S.E. 394, 395 (1922)
(The only appeal provided by the North Carolina Constitution is
Article I, Section 13: “No person shall be convicted of any crime but
by the unanimous verdict of a jury of good and lawful men in open
court. The Legislature may, however, provide other means of trial for
petty misdemeanors with the right of appeal.”); State v. Webb, 155
N.C. 426, 431, 70 S.E. 1064, 1066 (1911) (overruling argument that
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appeals are constitutionally provided for “under and by virtue of
the first clause of [Article IV, Section 8 of the North Carolina
Constitution], ‘The Supreme Court shall have jurisdiction to hear,
upon appeal, any decision of the court below.” ).

Similar to federal procedure, a North Carolina criminal defend-
ant’s right to appeal a conviction is provided entirely by statute. In
re Halifax Paper Co., 259 N.C. 589, 592, 131 S.E.2d 441, 444
(1963) (“There is no inherent or inalienable right of appeal from an
inferior court to a superior court or from a superior court to the
Supreme Court.”); State v. Blades, 209 N.C. 56, 56, 182 S.E. 714, 714
(1935) (“The right of appeal to this Court is wholly regulated by
statute . . . ."); State v. China, 150 N.C. App. 469, 473, 564 S.E.2d 64,
68 (2002) (“The right to appeal in a criminal proceeding is purely
statutory.”) (citations omitted), appeal dismissed, 356 N.C. 683, 577
S.E.2d 899 (2003); State v. Hammonds, 141 N.C. App. 152, 164, 541
S.E.2d 166, 175 (2000) (acknowledging the court’s research did not
disclose either North Carolina or United States Supreme Court prece-
dent recognizing a constitutional right to a speedy appeal), aff’d per
curiam, 364 N.C. 353, 5564 S.E.2d 645 (2001), cert. denied, 536 U.S.
907, 153 L. Ed. 2d 184 (2002); State v. Shoff, 118 N.C. App. 724, 725,
456 S.E.2d 875, 876 (1995) (“The right to appeal in a criminal pro-
ceeding is purely statutory.” (citing Abney v. United States, 431 U.S.
651, 656, 52 L. Ed. 2d 651, 658 (1977))), aff’d per curiam, 342 N.C.
638, 466 S.E.2d 277 (1996); see N.C. R. App. P. 4(a) (“Any party en-
titled by law to appeal from a judgment or order of a superior or dis-
trict court rendered in a criminal action may take appeal . . ..").

The authority for appellate review in criminal proceedings is
found in the North Carolina General Statutes and Rules of Appellate
Procedure. See N.C.G.S. § 15A-1444(d) (2005) (“Procedures for
appeal to the appellate division are as provided in this Article, the
rules of the appellate division, and Chapter 7A of the General
Statutes. The appeal must be perfected and conducted in accord-
ance with the requirements of those provisions.”). Specifically,
section 15A-1444 of the Criminal Procedure Act specifies “When
defendant may appeal,” and section 7A-27 of the Judicial Department
Chapter outlines “Appeals of right from the courts of the trial divi-
sions.” N.C.G.S. § 15A-1444; N.C.G.S. § 7A-27 (2005). The Rules of
Appellate Procedure “govern . . . in all appeals from the courts of
the trial division to the courts of the appellate division . ...” N.C. R.
App. P. 1(a); Pruitt v. Wood, 199 N.C. 788, 789, 156 S.E. 126, 127
(1930) (“[T]he rules of this Court, governing appeals, are mandatory
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and not directory.” (citing Calvert v. Carstarphen, 133 N.C. 25, 27, 45
S.E. 353, 354 (1903))). A criminal defendant may appeal from entry of
final judgment or order by a superior or district court in accordance
with the provisions of these two statutes and the rules of appellate
procedure. See Shoff, 118 N.C. App. at 725, 456 S.E.2d at 876-77; see
also N.C. R. App. P. 4.

Specific to the issue at bar, Rule 7 of the North Carolina Rules of
Appellate Procedure governs preparation of the trial transcript and
the court reporter’s duties. It states in pertinent part:

(a) Ordering the transcript.

(2) Criminal cases. . . .

Where there is an order establishing the indigency of the
defendant, unless the trial judge’s appeal entries specify or the
parties stipulate that parts of the proceedings need not be tran-
scribed, the clerk of the trial tribunal shall order a transcript of
the proceedings by serving the following documents upon either
the court reporter(s) or neutral person designated to prepare the
transcript: a copy of the appeal entries signed by the judge; a
copy of the trial court’s order establishing indigency for the
appeal; and a statement setting out the number of copies of the
transcript required and the name, address and telephone number
of appellant’s counsel. The clerk shall make an entry of record
reflecting the date these documents were served upon the court
reporter(s) or transcriptionist.

(b) Production and delivery of transcript.

In criminal cases where there is an order establishing the
indigency of the defendant for the appeal: from the date the clerk
of the trial court serves the order upon the person designated to
prepare the transcript, that person shall have 60 days to procure
and deliver the transcript in non-capital cases and 120 days to
produce and deliver the transcript in capitally tried cases.

Except in capitally tried criminal cases which result in the
imposition of a sentence of death, (t)he trial tribunal, in its dis-
cretion, and for good cause shown by the appellant may extend
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the time to produce the transcript for an additional 30 days. Any
subsequent motions for additional time required to produce the
transcript may only be made to the appellate court to which
appeal has been taken. All motions for extension of time to pro-
duce the transcript in capitally tried cases resulting in the impo-
sition of a sentence of death, shall be made directly to the
Supreme Court by the appellant. Where the clerk’s order of
transcript is accompanied by the trial court’s order establishing
the indigency of the appellant and directing the transcript to be
prepared at State expense, the time for production of the tran-
script commences seven days after the filing of the clerk’s or-
der of transcript.

(2) The court reporter, or person designated to prepare the
transcript, shall deliver the completed transcript to the parties, as
ordered, within the time provided by this rule, unless an exten-
sion of time has been granted under Rule 7(b)(1) or Rule 27(c).
The court reporter or transcriptionist shall certify to the clerk
of the trial tribunal that the parties’ copies have been so deliv-
ered, and shall send a copy of such certification to the appellate
court to which the appeal is taken. The appealing party shall
retain custody of the original transcript and shall transmit the
original transcript to the appellate court upon settlement of the
record on appeal.

N.C.R. App. P. 7.

Under North Carolina Rules of Appellate Procedure 7, 9, and 11,
the burden is placed upon the appellant to commence settlement of
the record on appeal, including providing a verbatim transcript if
available. See State v. Alston, 307 N.C. 321, 341, 298 S.E.2d 631,
644-45 (1983) (“It is the appellant’s duty and responsibility to see that
the record is in proper form and complete.” (citing N.C. R. App. P. 9
and State v. Atkinson, 275 N.C. 288, 167 S.E.2d 241 (1969), death sen-
tence vacated, 403 U.S. 948, 29 L. Ed. 2d 859 (1971))); State v. Milby,
302 N.C. 137, 141, 273 S.E.2d 716, 719 (1981) (“It is the duty of an
appellant to see that the record on appeal is properly made up and
transmitted to the appellate court.” (citing Atkinson, 275 N.C. 288,
167 S.E.2d 241)); Hicks v. Alford, 156 N.C. App. 384, 389-90, 576
S.E.2d 410, 414 (2003) (“It is the duty of the appellant to ensure that
the record is complete.” (citing Alston, 307 N.C. at 341, 298 S.E.2d at
644)); McLeod v. Faust, 92 N.C. App. 370, 371, 374 S.E.2d 417, 418
(1988) (“Plaintiff, as appellant, bears the burden of seeing that the
record on appeal is properly settled and filed with this Court.” (citing
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State v. Gilliam, 33 N.C. App. 490, 235 S.E.2d 421 (1977))). Once the
record on appeal and verbatim transcript are settled, Rule 9(c)(3)b.
states the “appellant shall cause the settled, verbatim transcript to be
filed, contemporaneously with the record on appeal, with the clerk of
the appellate court in which the appeal is docketed.” N.C. R. App. P.
9(c)(3)b. The record on appeal and verbatim transcript must be filed
by the appellant within fifteen days after the record’s settlement. N.C.
R. App. P. 12(a); Chamberlain v. Thames, 130 N.C. App. 324, 327, 502
S.E.2d 631, 633 (“Defendant’s failure to supervise the process of his
appeal has deprived him of his right to appellate review . . . .”), abro-
gated by, 131 N.C. App. 705, 509 S.E.2d 443 (1998). In the case sub
Judice, defendant, as the appellant, bore the burden of proceeding
and of ensuring that the record on appeal and verbatim transcript
were complete, properly settled, in correct form, and filed with the
appropriate appellate court by the applicable deadlines.

On 19 February 1998, the trial court designated defendant as indi-
gent in the Appellate Entries following his conviction. On 20
February 1998, the deputy clerk ordered a transcript of the trial pro-
ceedings by personally serving King a copy of the Appellate Entries
signed by the trial judge, which included the order designating
defendant as indigent and appointing appellate counsel and indicat-
ing counsel’s address. King completed defendant’s trial transcript on
30 January 2004 and mailed it to the trial court on 2 February 2004.
The Court of Appeals received the transcript on 23 April 2004, heard
defendant’s appeal on 12 January 2005, and filed its opinion on 17
May 2005. There is no evidence or indication in the record that ei-
ther King or defendant requested an extension of time beyond the
prescribed sixty days to complete the transcription pursuant to
Rules 7 and 27 of the North Carolina Rules of Appellate Procedure.
There is no indication the State, the trial court, the clerk of superior
court, or the clerk of the Court of Appeals inquired of King as to the
status of the trial transcript. It would be out of the ordinary for the
State, the trial court, the clerk of superior court, or the clerk of
the Court of Appeals to do so. There is also no indication defendant
or his counsel ever requested the State or the trial court to become
further involved. Nevertheless, defendant asserts this failure by the
State, to make any efforts to avoid the considerable delay in com-
pleting the trial transcript and subsequently his appeal, violated his
due process rights.

The United States Supreme Court established a four-factor bal-
ancing test designed to analyze alleged violations of an individual’s
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Sixth Amendment right to a speedy trial in Barker v. Wingo, 407 U.S.
514, 530, 33 L. Ed. 2d 101, 117 (1972). The four factors are: “Length of
delay, the reason for the delay, the defendant’s assertion of his right,
and prejudice to the defendant.” Id. This Court has adopted the
Barker factors when considering alleged violations of the right to a
speedy trial. See, e.g., State v. Spivey, 357 N.C. 114, 118, 579 S.E.2d
251, 254 (2003); State v. Grooms, 363 N.C. 50, 62, 540 S.E.2d 713, 721
(2000), cert. denied, 534 U.S. 838, 151 L. Ed. 2d 54 (2001); State v.
Jones, 310 N.C. 716, 721, 314 S.E.2d 529, 532-33 (1984); State wv.
O’Kelly, 285 N.C. 368, 371, 204 S.E.2d 672, 674 (1974).

When presented with the issue of whether an individual’s rights
were violated due to prevention or delay of an appeal, federal and
state courts of this and other jurisdictions have almost uniformly
applied the Barker test in considering appellate proceedings. China,
150 N.C. App. at 473-75, 564 S.E.2d at 68-69; Hammonds, 141 N.C.
App. at 164, 541 S.E.2d at 175; United States v. Smith, 94 F.3d 204,
207 (6th Cir. 1996), cert. denied, 519 U.S. 1133, 136 L. Ed. 2d 877
(1997); United States v. Hawkins, 78 F.3d 348, 350-51 (8th Cir.),
cert. denied, 519 U.S. 844, 136 L. Ed. 2d 76 (1996); Simmons v.
Reynolds, 898 F.2d 865, 868 (2d Cir. 1990); United States v. Antoine,
906 F.2d 1379, 1382 (9th Cir.), cert. denied, 498 U.S. 963, 112 L. Ed. 2d
407 (1990); Burkett v. Cunningham, 826 F.2d 1208, 1222 (3d Cir.
1987); United States v. Johnson, 732 F.2d 379, 381-82 (4th Cir.),
cert. denied, 469 U.S. 1033, 83 L. Ed. 2d 396 (1984); DeLancy v.
Caldwell, 741 F.2d 1246, 1247-48 (10th Cir. 1984); Rheuark v.
Shaw, 628 F.2d 297, 303 (5th Cir. 1980), cert. denied, 450 U.S. 931, 67
L. Ed. 2d 365 (1981); Gaines v. Manson, 194 Conn. 510, 521, 481 A.2d
1084, 1092 (1984); People v. Sistrunk, 259 Ill. App. 3d 40, 54, 630
N.E.2d 1213, 1223, appeal denied, 157 1ll. 2d 517, 642 N.E.2d 1298
(1994); Allen v. State, 686 N.E.2d 760, 783 (Ind. 1997), cert. denied,
525 U.S. 1073, 142 L. Ed. 2d 667 (1999); State v. Harper, 675 A.2d 495,
498 n.5 (Me. 1996); Daniel v. State, 2003 WY 132, § 43, 78 P.3d 205,
218-19 (Wyo. 2003), cert. denied, 540 U.S. 1205, 158 L. Ed. 2d 127
(2004). The Court of Appeals’ majority opinion below utilized the
Barker test to analyze defendant’s due process claim. Berryman, 170
N.C. App. at —, 612 S.E.2d at 676-78. We agree with the use of the
four Barker factors by both our Court of Appeals and other jurisdic-
tions to address issues concerning whether an individual’s rights to
an appeal were violated.

As noted earlier, the Barker factors are: “(1) the length of the
delay; (2) the reason for the delay; (3) defendant’s assertion of his
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right . . . ; and (4) prejudice to defendant resulting from the de-
lay.” Hammonds, 141 N.C. App. at 158, 541 S.E.2d at 172 (citing
Barker, 407 U.S. at 530, 33 L. Ed. 2d at 116-17). “We regard none of
the four factors identified above as either a necessary or sufficient
condition to the finding of a deprivation of the right of speedy trial.
Rather, they are related factors and must be considered together with
such other circumstances as may be relevant.” Barker, 407 U.S. at
533, 33 L. Ed. 2d at 118; see also China, 150 N.C. App. at 473, 564
S.E.2d at 68; Hammonds, 141 N.C. App. at 158, 541 S.E.2d at 172.

When considered in Sixth Amendment cases, the first factor, the
length of delay, “is not per se determinative of whether defendant has
been deprived of his right to a speedy trial.” Spivey, 357 N.C. at 119,
579 S.E.2d at 255 (citing State v. Webster, 337 N.C. 674, 678, 447
S.E.2d 349, 351 (1994)). The length of delay is a triggering mechanism
that requires further inquiry into the other Barker factors only after
the delay is deemed presumptively prejudicial. Haommonds, 141 N.C.
App. at 159, 541 S.E.2d at 172; Barker, 407 U.S. at 530, 33 L. Ed. 2d at
117 (“Until there is some delay which is presumptively prejudicial,
there is no necessity for inquiry into the other factors that go into the
balance.”); State v. Hill, 287 N.C. 207, 211, 214 S.E.2d 67, 71 (1975)
(“[W]e elect to view this factor merely as the ‘triggering mechanism’
that precipitates the speedy trial issue. Viewed as such, its signifi-
cance in the balance is not great.”).

Here, over six years passed between defendant’s conviction,
King'’s production of the trial transcript, and appellate review by the
Court of Appeals. Such an egregious delay is clearly sufficient to trig-
ger examination of the remaining factors. See China, 150 N.C. App. at
474, 564 S.E.2d at 68 (“An approximately seven year delay in pro-
cessing defendant’s appeal is lengthy and sufficient to examine the
remaining factors.”); Hammonds, 141 N.C. App. at 164, 541 S.E.2d at
175 (“The length of the delay, approximately two and a half years . . .
is ... sufficient to trigger the examination of the remaining factors.”);
Johnson, 732 F.2d at 382 (“With regard to the first of [the Barker] fac-
tors, the two-year delay in this case is in the range of magnitude of
delay as a result of which courts have indicated that due process may
have been denied.”); Rheuark, 628 F.2d at 302-03 (“[W]e assume with-
out deciding . . . a delay of nearly two years . . . exceeds the limits of
due process.”).

In the instant case, defendant asserts that establishing a justifi-
able reason and cause of the six-year delay in completing his appeal,
the second Barker factor, rests with the State. He argues in his brief
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that “[t]hroughout this time, the State is aware of the situation and
makes no effort to obtain the transcript.” Contrary to defendant’s
assertion and consistent with analyses of delays during the trial
phase of a criminal proceeding, the burden is on the defendant to
show the delay resulted from intentional conduct or neglect by
the State. See Spivey, 357 N.C. at 119, 579 S.E.2d at 255
(“[The] defendant has the burden of showing that the delay was
caused by the neglect or willfulness of the prosecution.” (citing
Webster, 337 N.C. at 679, 447 S.E.2d at 351)); State v. McKoy, 294 N.C.
134, 141, 240 S.E.2d 383, 388 (1978) (“[T]he circumstances of each
particular case must determine whether a speedy trial has been
afforded or denied, and the burden is on an accused who asserts
denial of a speedy trial to show that the delay was due to the neglect
or wilfulness of the prosecution.”).

After thorough review of the record on appeal and the parties’
briefs, we agree with the majority opinion of the Court of Appeals
that “[t]he record is devoid of any indication as to why the extensive
delay took place.” Berryman, 170 N.C. App. at —, 612 S.E.2d at 677.
The trial court proceeded properly and ordered a trial transcript from
King on 20 February 1998 after defendant gave notice of appeal in
open court. N.C. R. App. P. 7. No motions for extensions of time to
complete the transcript were submitted to either the trial court or the
Court of Appeals. See N.C. R. App. P. 7(b); see also N.C. R. App. P.
27(c). The only documented evidence present in the record from that
six-year period is defense counsel’s letter, written request, and affi-
davit. However, this evidence does not shed light on the cause of the
delay. Thus, there is no evidence to support defendant’s assertion that
the State acted willfully to delay or neglected production of the tran-
script, a fact conceded by the Court of Appeals’ dissenting opinion.
Berryman, 170 N.C. App. at —, 612 S.E.2d at 678 (Timmons-
Goodson, J., dissenting) (“In the instant case, I recognize that the
delay was not due to the fault of the prosecutor.”). Defendant simply
has failed to meet his burden of proof on this point. See Spivey, 357
N.C. at 119, 579 S.E.2d at 255; see also McKoy, 294 N.C. at 141, 240
S.E.2d at 388.

As to the third Barker factor, defendant argues he never acqui-
esced in the six-year delay and instead asserted his right to prompt
appellate review by and through defense counsel’s submission of
numerous requests and inquiries. Under our Appellate Rules and case
law, it is the appellant’s responsibility to compile a proposed record
on appeal which includes the verbatim transcript, to work with the
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State towards settlement of the record on appeal, and then to submit
the completed record to the Court of Appeals. N.C. R. App. P. 9, 11 &
12; Alston, 307 N.C. at 341, 298 S.E.2d at 644 (“It is the appellant’s duty
and responsibility to see that the record is in proper form and com-
plete.”); China, 150 N.C. App. at 474-75, 564 S.E.2d at 68
(“Defendant’s failure to stay informed concerning the status of his
appeal of right and to assert his rights weighs heavily against his con-
tention that his due process rights were violated.”); McLeod, 92 N.C.
App. at 371, 374 S.E.2d at 418 (“Plaintiff, as appellant, bears the bur-
den of seeing that the record on appeal is properly settled and filed
with this Court.”).

The record includes a letter, a written request, and an affidavit
drafted by defense counsel which document defendant’s assertions of
his right to an appeal. Defense counsel made approximately nine
inquiries to King regarding the transcript during 1999 and 2000.
However, there is a noticeable gap between defense counsel’s
“Review dates/check status of transcript” on 18 December 2000 and
“telephone msg. to J. King” on 18 November 2003. Defense counsel
then placed two more phone calls to King between 19 November 2003
and 22 January 2004. On 21 November 2003, King telephoned defense
counsel. The transcript was completed on 30 January 2004.

Defense counsel averaged two and one half inquiries per year
during the six years defendant awaited appellate review. None of
defense counsel’s efforts were directed to the State, to the trial court,
to the clerk of superior court, or to the clerk of the Court of Appeals.
See Hammonds, 141 N.C. App. at 157, 541 S.E.2d at 171 (defendant
filed three separate motions for new trial after extensions granted to
court reporter expired); Johnson, 732 F.2d at 382 (defendant filed
petitions with appellate court to obtain transcript). Instead, each
effort in the instant case was addressed to King. There is no evidence
that defendant, himself, asserted to anyone his right to appellate
review. As the Court of Appeals noted in both this case and in China,
defendant or his attorney could have contacted the trial court or the
clerk of the Court of Appeals. Berryman, 170 N.C. App. at —, 612
S.E.2d at 677; China, 150 N.C. App. at 474, 564 S.E.2d at 68. Although
defense counsel made some efforts to expedite defendant’s appeal,
neither he nor defendant satisfied the mandates of the Appellate
Rules and case law to compile a proposed record on appeal including
the verbatim transcript, work with the State towards settlement of
the record on appeal, and then submit it to the Court of Appeals. N.C.
R. App. P. 9, 11 & 12; Alston, 307 N.C. at 341, 298 S.E.2d at 644; China,
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150 N.C. App. at 474-75, 564 S.E.2d at 68; McLeod, 92 N.C. App. at
371, 374 S.E.2d at 418. Defendant did not sufficiently assert his right
to an appeal.

In considering whether defendant has been prejudiced because
of a delay between indictment and trial, this Court noted that a
speedy trial serves: “ ‘(i) to prevent oppressive pretrial incarcera-
tion; (ii) to minimize anxiety and concern of the accused; and (iii) to
limit the possibility that the defense will be impaired.” ” Webster, 337
N.C. at 680-81, 447 S.E.2d at 352 (quoting Barker, 407 U.S. at 532, 33
L. Ed. 2d at 118). Courts addressing the issue at bar have adopted the
same analysis to show prejudice. China, 150 N.C. App. at 475, 564
S.E.2d at 69; Johnson, 732 F.2d at 382; see also N.C.G.S. §§ 15A-1442
& -1443 (2005) (Appellate courts may grant relief in criminal appeals
only if defendant can prove he suffered prejudice from error.).

Initially, with respect to the prejudice factor, we note defendant’s
assignments of error to the Court of Appeals pertaining to his trial are
not before this Court based on the dissent. See N.C. R. App. P. 16(b);
see also State v. Hooper, 318 N.C. 680, 681-82, 351 S.E.2d 286,
287 (1987). The Court of Appeals’ majority opinion held that defend-
ant’s assignments of error aside from his right to a timely appeal argu-
ment were without merit. Berryman, 170 N.C. App. at —, 612 S.E.2d
at 674-76. Accordingly, the first interest or concern cited above, pre-
vention of oppressive pretrial incarceration, is not applicable to the
case at bar.

Regarding the second interest, defendant argues:

Waiting for the ax to fall, an inmate suffers the anxiety of
uncertainty while on appeal. Once he finds out the decision, he
can go on to deal with it. Only then can he turn his concentration,
for example, to long term prison programs. . . . Berryman’s anxi-
ety was maximized by the extra long delay.

We agree with the Court of Appeals’ majority opinion that a review of
the record does not divulge any evidence to support defendant’s alle-
gation of experiencing “maximum anxiety.” Berryman, 170 N.C. App.
at —, 612 S.E.2d at 678 (quoting China, 150 N.C. App. at 475, 564
S.E.2d at 69 (“ ‘Defendant has failed to show that he suffered any
more anxiety than any other appellant.’ ”)).

Finally, concerning the third interest, defendant argues the delay
prevented “any possibility of meaningful appellate review” of his
case. He also asserts the public suffers from such delays, particularly
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crime victims and other interested parties. We are not insensitive to
the potential effects of a long delay in completing an appeal on a
defendant, other interested parties, and the public at large. However,
defendant has totally failed to provide the Court of Appeals or this
Court with any specific evidence supporting these contentions relat-
ing to his case. See Berryman, 170 N.C. App. at ——, 612 S.E.2d at 678.

This Court has also noted in cases involving the Sixth
Amendment right to a speedy trial that although a defendant’s failure
to assert his right to a speedy trial earlier in the process does not pre-
clude the argument later, such failure is considered when determin-
ing whether the defendant was prejudiced. Webster, 337 N.C. at 680,
447 S.E.2d at 352 (citing Barker, 407 U.S. at 531-32, 33 L. Ed. 2d at
117-18). Having determined that defendant failed to sufficiently
assert his right to an appeal, we conclude that the prejudice from
which defendant allegedly suffered was not so great as to inspire him
or his counsel to act. Thus, after considering the three recognized
protected interests and defendant’s corresponding arguments, we
conclude defendant has not shown through supportive evidence, and
our review of the record fails to disclose, that he was prejudiced by
the six-year delay. See N.C.G.S. §§ 15A-1442 & -1443.

Appellate review in a criminal proceeding is provided and gov-
erned by the North Carolina General Statutes and Appellate Rules,
not the United States or the North Carolina Constitutions. Alleged
violations of the right to an appeal shall be considered under the four-
factor analysis enunciated by the United States Supreme Court in
Barker. After extensive review of defendant’s case and arguments in
light of Barker, we hold defendant’s statutory and due process rights
were not violated by the six-year delay in producing his trial tran-
script. The decision of the Court of Appeals is affirmed.

AFFIRMED.

BRADY, Justice dissenting.

The indefensible position of the State was announced at oral
arguments by State’s counsel: “Let’s posit a delay of 20 years; let’s
posit a delay of 50 years . . . the right doesn’t exist.” I cannot condone,
much less join, the decision of the majority in this case or acquiesce
to the ideas of State’s counsel at oral arguments. We have appellate
rules for a reason, and those rules must be followed or the principles
and policies upon which these rules are based fall to the wayside.
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Because I believe this Court should promote the quick and fair
administration of justice, I cannot join my colleagues in holding no
violation of defendant’s rights occurred when an agent of the State
delayed his appeal by six years. The majority opinion extends beyond
the outer limits of justice, announcing a benchmark that is constitu-
tionally inadequate. This unenviable position merely gives lip service
to an important right that is essential to our criminal justice system.
As I believe justice cries out for more, I respectfully dissent.

The State’s argument is: As no constitutional right exists to
appeal one’s conviction, there can be no constitutional right to a
speedy appeal. This reasoning does not comport with our jurispru-
dence or the jurisprudence of the Supreme Court of the United
States. While there is no federal constitutional right to an appeal of a
criminal conviction, see Abney v. United States, 431 U.S. 651, 656
(1977), in North Carolina there is a statutory right of appeal. See
N.C.G.S. § 15A-1444 (2005); State v. Blades, 209 N.C. 56, passim, 182
S.E. 714, passim (1935). When the State grants a person a property or
a liberty interest, the Fourteenth Amendment to the United States
Constitution requires the interest not be later deprived without due
process of law, and many courts have recognized this principle as
applicable to appeals. See, e.g., Douglas v. California, 372 U.S. 353
(1963); United States v. Johnson, 732 F.2d 379 (4th Cir.), cert. denied,
469 U.S. 1033 (1984); Rheuark v. Shaw, 628 F.2d 297 (5th Cir. 1980),
cert. denied, 450 U.S. 931 (1981).

Additionally, our North Carolina Constitution provides protection
for our citizens in the form of the law of the land clause: “No person
shall be taken, imprisoned, or disseized of his freehold, liberties, or
privileges, or outlawed, or exiled, or in any manner deprived of his
life, liberty, or property, but by the law of the land.” N.C. Const. art. I,
§ 19. In this State, the North Carolina Rules of Appellate Procedure
are the laws of the land. Id. art. IV § 13(2). In fact, any statute which
violates of the Rules of Appellate Procedure cannot stand because it
also violates the Constitution. See State v. Elam, 302 N.C. 157, 160,
273 S.E.2d 661, 664 (1981). The rules provide, in non-capital criminal
cases, a transcript must be procured and delivered within sixty days
from the “date the clerk of the trial court serves the order upon” the
court reporter. N.C. R. App. P. 7(b). Laws are meaningless if not
enforced. The citizenry should not be expected to follow the law
while the agents of the State disregard it. Court reporters are not
totally immune from any responsibility under the law. I cannot join
the majority’s opinion, and I anxiously await discovery of the next
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rule which will be pushed to the side to the detriment of the good will
of the judiciary and the rights of our citizens.

There are compelling reasons why we should recognize a right
to a speedy appeal based upon due process jurisprudence. In 1962
the Supreme Court of the United States said:

When society acts to deprive one of its members of his life, lib-
erty or property, it takes its most awesome steps. No general
respect for, nor adherence to, the law as a whole can well be
expected without judicial recognition of the paramount need
for prompt, eminently fair and sober criminal law procedures.
The methods we employ in the enforcement of our criminal law
have aptly been called the measures by which the quality of our
civilization may be judged. Second, the preference to be
accorded criminal appeals recognizes the need for speedy dispo-
sition of such cases. Delay in the final judgment of conviction,
including its appellate review, unquestionably erodes the efficacy
of law enforcement.

Coppedge v. United States, 369 U.S. 438, 449 (1962) (footnote omit-
ted). This language is equally persuasive in this case. The very reason
our appellate rules provide a sixty day period for the provision of a
transcript is so the courts do not become clogged. It is important we
keep our courts open and appeals speedy because “[d]elay . . . erodes
the efficacy of law enforcement.” Id. A six-year delay certainly casts
doubt upon our system of appellate review and is totally unaccept-
able. See Guam v. Olsen, 462 F. Supp. 608, 613 (D. Guam App. Div.
1978) (reversing a conviction and ordering an acquittal “turning loose
a presumptively guilty [d]efendant, in order to vindicate the public
policies involved” because of a two-year delay in transcript prepara-
tion), cert. denied, 444 U.S. 1016 (1980).

I agree with the majority and other persuasive jurisdictions that
the test of Barker v. Wingo is the proper test in speedy appeal cases.
407 U.S. 514 (1972). The Supreme Court of the United States set out
three protected interests in Barker: Prevention of oppressive pretrial
incarceration, minimization of anxiety and concern of the defendant,
and impairment of the defense. 407 U.S. at 532.

In speedy appeal cases, criminal defendants wait in prison unless
they are lucky enough and have the resources and circumstances to
be released on bail, a rare occurrence in North Carolina. See N.C.G.S.
§ 15A-536 (2005). In prison, there is no Blackberry, there is no
Internet, and there are no iPods. The inmate’s liberty is significantly
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curtailed. Except for capital punishment, confinement to prison is
the most serious deprivation of life and liberty our law allows.
Therefore, it is vital we work quickly on appeal to provide potentially
wrongfully or unconstitutionally confined defendants the relief
required to right the wrong in a timely manner. If a defendant’s con-
viction should be reversed, every day spent in prison are days that
can never be given back. Should a defendant be entitled to a new
trial, evidence wastes away in the lockers, memories fade, and recol-
lections become clouded while the defendant waits years for the
preparation of his transcript. These are not merely hypothetical, but
real situations that will occur because of the majority’s failure to
impose a proper sanction for the violation of defendant’s rights. The
United States Court of Appeals for the Fifth Circuit spoke well when
it said: “The cancerous malady of delay, which haunts our judicial
system by postponing the rectification of wrong and the vindication
of those unjustly convicted, must be excised from the judicial
process at every stage.” Rheuark, 628 F.2d at 304.

Therefore, I agree the similarities in the interests of a speedy trial
and the interests of speedy appeals are sufficiently similar to use the
Barker v. Wingo balancing test to determine when a defendant is
denied his constitutional right to a speedy appeal. This balancing test
considers the following factors: (1) The length of delay; (2) the rea-
son for the delay; (3) the defendant’s assertion of his right; and (4)
prejudice to the defendant. See Barker, 407 U.S. at 530. Here we have
an extraordinary time of delay. Six years is longer than either of the
time periods in Rheuark (two years) or Johnson (two years). Six
years is longer than the five year delay before trial in Barker. Six
years is certainly a long enough period of time to implicate the right
to a speedy appeal.

As to the second prong of the Barker test, the reason for the
delay is not exactly apparent; however, it was no fault of defendant’s.
At least ten inquiries were made seeking the transcript from the court
reporter before the transcript was finally delivered. All we know is
that for some reason, the court reporter was unable to fulfill his
duties in getting the transcript to defendant in time for him to prop-
erly perfect the record on appeal.

This seems to be a systemic problem. Chief Justice Lake deliv-
ered these words to the General Assembly on 7 April 2003:

Two years ago, in my State of the Judiciary, I gave the General
Assembly one clear example of where we have been far less
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than cost-efficient, and have flat-out failed the people of North
Carolina. I stated that it is not an infrequent occurrence for a
superior court judge to open court on a Monday morning for the
call of the calendar and then the trial of an important case. The
attorneys are in place, the litigants are there, the witnesses
are there, the clerk of court is there, and the courtroom is filled
to overflowing with prospective jurors from throughout the
county. The case is ready to proceed—with one notable excep-
tion. There is no court reporter. The entire process disintegrates,
not just for that important case, but frequently for the entire ses-
sion of court. This is because we did not have then and we do not
have now sufficient court reporters to cover our judges in court,
and the funding for any kind of reliable video or audio backup
has not been forthcoming.

The damage from this kind of breakdown is measured not
just in the cost of wasted time and resources, but also in the enor-
mous amount of bad will and hostility generated and directed
toward our court system by all those citizens who have been
made to suffer the wasteful loss of valuable time out of their
lives. The cost of a court reporter is minimal compared to this.
Also, the lack of sufficient court reporter resources is probably
the single factor most responsible for extreme delay in appellate
review of cases.

Chief Justice 1. Beverly Lake, Jr., 2003 State of the Judiciary to the
North Carolina General Assembly, 6-7 (April 7, 2003). The Chief
Justice went on to detail certain cases before this Court in which the
lack of adequate and competent court reporters severely delayed the
resolution of appeals in death penalty cases. Id. at 7-9. In his final
mention of court reporters in this speech, the Chief Justice noted:

At the Court of Appeals level, there are motions in hun-
dreds of cases each year for extensions of time for preparation of
the transcript by court reporters, who obviously must prepare
their transcripts for the appellate courts when they are not tak-
ing testimony in the trial courts. Two years ago, I asked the
General Assembly to give us at least four additional court
reporters as a priority matter. Today, we have a net loss of one.

Id. at 9.

This situation is no better two years later. See Chief Justice
I. Beverly Lake, Jr., Remarks of Chief Justice I. Beverly Lake, Jr.
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to the “Judicial Advocates” Meetings (Sept. 26-28 2005). The North
Carolina Constitution provides: “The General Assembly shall have no
power to deprive the judicial department of any power or jurisdiction
that rightfully pertains to it as a co-ordinate department of the gov-
ernment.” N.C. Const. art. IV, § 1. In his speeches, the Chief Justice
iterated his position that the underfunding of the judiciary by the
General Assembly unconstitutionally deprives the judicial depart-
ment of the power to fulfill its duties in the state. I make one fur-
ther contention—the vast underfunding of the judicial department
insofar as it causes years-long delays in the complete resolution of
criminal cases violates the Due Process Clause of the United States
Constitution and the “law of the land” clause of the North Carolina
Constitution. Yet, as recognized by one federal court: “We can-
not hold the reporter in contempt; we cannot mandate the Superior
Court to hire more reporters; we cannot mandate the Legislature
to appropriate more money for that purpose.” Olsen, 462 F. Supp. at
614. However, “[nJo administrative or budgetary problem in con-
nection with the employment of court reporters can be allowed to
take precedence over the . . . public interests at stake in this case.”
Id. at 613.

The majority asserts defendant has shown no evidence support-
ing his contention the State acted willfully to delay or neglect the pro-
duction of the transcript. However, it is obvious that an agent of the
State was neglectful in preparation of the transcript. Official court
reporters are provided for by statute, and the court reporter in this
case, Johnie L. King, III, was an employee of the Administrative
Office of the Courts and, therefore, an agent of the State. See N.C.G.S.
§ 7A-95 (2005). “Few positions in a society governed by law are more
important than that of a court reporter.” See Lanier v. State, 684 So.
2d 93, 101 (Miss. 1996) (holding a defendant would be allowed, on
retrial, to argue the court reporter’s “negligence, incompetence or
malfeasance” in failing to provide a transcript in three and one-half
years prejudiced his defense). There is no other explanation than the
reporter did not finish the transcript on time. A six-year delay in
the preparation of a one hundred forty-two page transcript can come
about only through willful action or neglect of the preparation of the
transcript. “[D]elays caused by . . . court reporters are attributable to
the government for purposes of determining whether a defendant has
been deprived of due process on appeal.” United States v. Wilson, 16
F.3d 1027, 1030 (9th Cir. 1994). I refuse to concur with a result that
holds a defendant’s rights were not violated merely because it was



IN THE SUPREME COURT 229

STATE v. BERRYMAN
[360 N.C. 209 (2006)]

one state actor, the court reporter, who was neglectful, as opposed to
another state actor, such as the trial court or the prosecutor.!

The third factor here, defendant’s assertion of his right, does not
weigh against defendant. What else was the defendant to do in this
case besides make numerous requests for transcripts? It is not essen-
tial in a speedy trial case for the defendant to assert his right to a
speedy trial, and the failure to do so is not an express waiver, how-
ever, it is a factor to consider. See Barker, 407 U.S. at 531-32.
However, as the Court noted in Barker, “We emphasize that failure to
assert the right will make it difficult for a defendant to prove that he
was denied a speedy trial.” Id. at 532. Defendant asserted his right to
a speedy appeal and its violation by both seeking quick preparation
of the transcript and asserting the right before the Court of Appeals.
I believe defendant did all that was required of him by obtaining an
order from the trial court ordering the preparation of the transcript
and by making numerous oral and written requests for the delivery of
the transcript over a six-year period. This Court has historically
required defendants to cross every “t” and dot every “i” in preserving
issues and making arguments before this Court. While the majority
acknowledges this delay is egregious, it turns a blind eye, allowing
the court reporter to blatantly disregard his professional and legal
duty to prepare a one hundred forty-two page transcript in a specified
period, with no fear of reprisal. It is not a criminal defendant’s duty
to manage and supervise the court reporters of this State. See Allen
v. State, 686 N.E.2d 760, 784 (Ind. 1997), cert. denied, 525 U.S. 1073
(1999). Perhaps defendant should have requested a day-pass from
the warden at Central Prison to travel to the Wake County court-
house and prepare his transcript himself!

The final prong of the Barker test is whether the defendant suf-
fered prejudice because of the delay. The majority uses spurious
logic here to say that because the Court of Appeals found defendant’s
appeal without merit he suffered no prejudice. I once again draw an
analogy from the realm of speedy trial cases and note the Supreme
Court of the United States held in Doggett v. United States:

[Alffirmative proof of particularized prejudice is not essential to
every speedy trial claim. . . . Thus, we generally have to recognize
that excessive delay presumptively compromises the reliability

1. Even if the delay is in part attributable to defendant’s counsel, I cannot place
the responsibility for the inordinate delay upon defendant when the blame would lie
with defendant’s ineffective counsel. See e.g., Simmons v. Beyer, 44 F.3d 1160 (3d Cir.
1995), cert. denied, 516 U.S. 905.
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of a trial in ways that neither party can prove or, for that matter,
identify. While such presumptive prejudice cannot alone carry a
Sixth Amendment claim without regard to the other Barker crite-
ria, it is part of the mix of relevant facts, and its importance
increases with the length of delay.

505 U.S. 647, 6565-56 (1992) (citations omitted). Here, the length of
delay is totally unacceptable and without excuse. Six years for
the preparation of any transcript exceeds all bounds of reason-
ableness and decency in the quick prosecution and resolution of
criminal matters.

The time allowed by our law for the preparation of a non-capital
criminal transcript is sixty days. Here, it took nearly two thousand
two hundred days to prepare a one hundred forty-two page tran-
script, or approximately thirty-six times longer than allowed. “When
the Government’s negligence thus causes delay six times as long
as that generally sufficient to trigger judicial review, and when the
presumption of prejudice, albeit unspecified, is neither extenuated as
by the defendant’s acquiescence, nor persuasively rebutted, the
defendant is entitled to relief.” Id. at 658 (footnotes and cita-
tions omitted). If six times the time period is sufficient to find
presumptive prejudice, thirty-six times the time period allowed by
law is certainly sufficient.

The majority incorrectly places the burden on defendant to prove
the reason for delay and the prejudice resulting therefrom. This pre-
sumption of prejudice must be rebutted by the State and not merely
by pointing to the lack of evidence of actual prejudice—for this is the
exact problem the Supreme Court of the United States identified in
Doggett: It is difficult for a defendant to demonstrate prejudice
because a delay that results in the fogging of memories may benefit
either side. Here, the State has presented nothing that rebuts this pre-
sumption. In addition, this presumption of prejudice should apply in
speedy appeal cases because in the event a defendant is entitled to a
new trial, the longer the appeal takes, the more likely prejudice will
result in the clouding of witnesses’ memories along with the deterio-
ration of evidence.

Because all the Barker factors weigh in favor of defendant, I
would hold he is entitled to relief. As the majority’s decision today
encourages unreasonable delay in the process of criminal justice, I
respectfully dissent and would reverse and remand to the Court
of Appeals with instructions to fashion a proper remedy for this
constitutional violation.
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STATE OF NORTH CAROLINA v. JIMMY McNEILL

No. 615A03

(Filed 27 January 2006)

1. Appeal and Error— preservation of issues—failure to pre-
sent argument—failure to cite authority

Although defendant assigns multiple instances of error in the
jury selection and guilt-innocence proceeding of a first-degree
murder case including his conviction of discharging a firearm
into occupied property, these assignments of error are aban-
doned because defendant has not presented any argument or
cited any authority in support of these assignments.

2. Sentencing— capital—aggravating circumstances—espe-
cially heinous, atrocious, or cruel murder

The trial court did not err in a first-degree murder case by
submitting the N.C.G.S. § 15A-2000(e)(9) aggravating circum-
stance that the murder was especially heinous, atrocious, or
cruel, because: (1) in determining the sufficiency of the evidence,
the evidence is looked at as a whole and not in the piecemeal
manner proposed by defendant; and (2) in this case, the victim
pleaded for her life while defendant continued shooting her and
he showed no mercy as she was prone on the ground, the murder
was dehumanizing since defendant unloaded the capacity of his
gun inflicting multiple gunshots upon his victim, defendant
scarred for life the many witnesses to the murder including chil-
dren, the victim was unable to retreat or flee as defendant began
shooting her while she was confined to the passenger compart-
ment of her vehicle, defendant continued to pursue the victim
when she finally exited the vehicle, the victim knew she was
going to die but could not do anything to prevent her impending
death, and defendant kicked the victim in addition to shooting
her on the very spot where her wedding ring would have been.

3. Sentencing— capital—prosecutor’s argument—aggravat-
ing circumstances—especially heinous, atrocious, or cruel
murder

The prosecutor’s closing argument defining the especially
heinous, atrocious, or cruel aggravating circumstance in a capi-
tal sentencing proceeding was not grossly improper so as
to require the trial court to intervene ex mero motu where the
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prosecutor used the language of the first two paragraphs of the
relevant pattern jury instruction but not the latter two para-
graphs, and defense counsel failed to object to this language as
incomplete or misleading, because the prosecutor’s failure to
recite the entire pattern instruction falls within the prosecutor’s
latitude and does not constitute gross error, especially in light of
the preceding and subsequent arguments that fully explained this
aggravating circumstance.

. Sentencing— capital—prosecutor’s argument—aggravat-

ing circumstances—expecially heinous, atrocious, or cruel
murder

The trial court did not abuse its discretion by denying defend-
ant’s objection to the prosecutor’s argument in a capital sentenc-
ing proceeding setting forth three types of murders that would
warrant submission of the especially heinous, atrocious, or cruel
aggravating circumstance where the prosecutor did not make an
improper comparison between the murder at hand and murders
previously found to be especially heinous, atrocious, or cruel, but
instead merely aided the jury in its understanding of what the
Supreme Court has held to be types of murders in which this
aggravating circumstance could be found by tracing the language
used in the Supreme Court opinions, and continued by showing
how this murder fit within the parameters defined by the law.

. Sentencing— capital—defendant’s closing argument—

especially heinous, atrocious, and cruel aggravating cir-
cumstance—improper comparisons between cases and the
fact of each case

The trial court did not err in a first-degree murder case by
sustaining the prosecution’s objections during defendant’s clos-
ing argument in the penalty proceeding even though defendant
contends it prevented him from fully explaining to the jury the
decision it was to make concerning the especially heinous, atro-
cious, and cruel aggravating circumstance, because: (1) the pros-
ecution merely set out the law and applied the facts of the
present case to the law whereas defendant began to make com-
parisons between cases and the fact of each case which our
Supreme Court has not allowed; and (2) the circumstances of
other murders either actual or imagined that defense counsel
believed were more heinous, atrocious, or cruel were not present
in the record at the time of closing arguments, and, therefore,
counsel may not introduce such evidence in closing when there
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was no request for the trial court to take judicial notice of the
other murders referenced.

. Sentencing— capital—aggravating circumstances—murder
especially heinous, atrocious, or cruel—not unconstitu-
tionally vague and overbroad

Although defendant contends the N.C.G.S. § 15A-2000(e)(9)
aggravating circumstance that the murder was especially
heinous, atrocious, or cruel is unconstitutionally vague and over-
broad, and that this purported vagueness cannot be cured by
appellate narrowing on review after Ring v. Arizona, 536 U.S.
584 (2002), our Supreme Court recently discussed this issue at
length in State v. Duke, 360 N.C. 110 (2005), and there is no com-
pelling reason to overrule this precedent.

. Sentencing— capital—requested instruction to change
language of Issue Three

The trial court did not err in a capital sentencing proceeding
by denying defendant’s request to change the language in the jury
instructions and the Issues and Recommendation as to
Punishment form regarding Issue Three to state that the jury
must recommend a sentence of life imprisonment unless it found
the aggravating circumstances outweighed the mitigating cir-
cumstances, because: (1) the instruction proffered by defend-
ant was an incorrect statement of the law articulated in N.C.G.S.
§ 15A-2000; and (2) contrary to defendant’s assertion, the instruc-
tion as given did not impermissibly shift the burden as to Issue
Three to defendant by creating a presumption of an affirmative
answer when all of the elements required for a jury to make a
binding recommendation of death must be proved by the State
beyond a reasonable doubt.

. Constitutional Law— effective assistance of counsel—dis-
missal without prejudice

Defendant’s claim of ineffective assistance of counsel in a
first-degree murder case is dismissed without prejudice because
further inquiry is required into these allegations of ineffective
assistance of counsel.

. Sentencing— capital—death penalty—proportionate

The trial court did not err in a first-degree murder case by
sentencing defendant to death and defendant’s suggestion to sus-
pend consideration of death penalty cases is declined, because:
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(1) defendant was convicted of first-degree murder based upon
the felony murder rule and upon a theory of malice, premedita-
tion, and deliberation; (2) the N.C.G.S. § 15A-2000(e)(9) aggra-
vating circumstance that the murder was especially heinous,
atrocious, or cruel is sufficient, standing alone, to affirm the
death sentence; and (3) defendant kicked his wife as he walked
back to his pickup truck after firing every cartridge contained by
his rifle, he made no attempt to apologize, no attempt to help her,
nor did he check to see if she was still alive.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg-
ment imposing a sentence of death entered by Judge Jack A.
Thompson on 15 July 2003 in Superior Court, Scotland County, upon
a jury verdict finding defendant guilty of first-degree murder. On 21
June 2004, the Supreme Court allowed defendant’s motion to bypass
the Court of Appeals as to his appeal of an additional judgment.
Heard in the Supreme Court 17 October 2005.

Roy Cooper, Attorney General, by John H. Watters, Special
Deputy Attorney General, for the State.

Paul M. Green for defendant-appellant.

BRADY, Justice.

Defendant Jimmy McNeill murdered his wife, Shirley McNeill, at
a friend’s home in front of numerous witnesses, a number of them
children, on 10 April 2000. On 29 January 2001, a Scotland County
grand jury indicted defendant for the murder of Shirley McNeill and
for discharging a weapon into occupied property. Defendant was
tried capitally before a jury at the 23 June 2003 Criminal Session of
the Scotland County Superior Court. On 11 July 2003, the jury found
defendant guilty of first-degree murder on the basis of malice, pre-
meditation, and deliberation and additionally under the felony mur-
der rule. The jury also found defendant guilty of discharging a firearm
into occupied property, a Class E felony. On 15 July 2003, following a
capital sentencing proceeding, the jury returned a binding recom-
mendation of death for the first-degree murder conviction, and the
trial court entered judgment in accordance with that recommenda-
tion. Additionally, the trial court sentenced defendant, within the pre-
sumptive range, to a term of thirty-four to fifty months for discharg-
ing a firearm into occupied property.

Defendant appealed his convictions and sentence of death to this
Court. After consideration of the assignments of error raised by
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defendant on appeal and a thorough review of the transcript, the
record on appeal, the briefs, and oral arguments, we find no
reversible error in defendant’s convictions or sentences.

FACTUAL BACKGROUND

Defendant and Shirley McNeill were married in 1975, nearly
twenty-five years before her murder. From the beginning, the mar-
riage was a troubled one. By defendant’s own admission, law enforce-
ment officers were called to the marital home a number of times for
domestic violence incidents prior to 10 April 2000. Defendant was
convicted of assault on a female, an A1 misdemeanor, for an incident
involving Shirley three years into their marriage. Defendant admitted
to multiple incidents of uncharged domestic violence, one in which
he poured food over his wife while she was asleep, and another inci-
dent in which he burned her clothes, “[b]ecause she was dating a
man, I think.” Approximately twenty years after the couple’s mar-
riage, the relationship further declined as both defendant and Shirley
suffered the deaths of close family members. During this stressful
time defendant substantially increased his consumption of alcohol
and began smoking crack cocaine.

In early 2000, Shirley left the marital home and began residing
with her niece, Yolanda Gates. Shirley retained an attorney to draft a
separation agreement, claiming a separation date of 31 January 2000.
By defendant’s own admission, Shirley’s move from the marital home
caused him to “los[e] total control.” This caused him to increase his
consumption of alcohol and escalated his abuse of controlled sub-
stances. Additionally, he was plagued by sleep deprivation, loss of
appetite, and a lethargic work ethic. Sometime in late February of
2000, Shirley began a romantic relationship with Vernon “Bun”
McDougald, Shirley’s supervisor and an early childhood acquaintance
of defendant. When defendant learned of the adulterous relationship
it completely “devastated” him. In his own words, “It ate me up. Just
totally ate me up every day, day in and day out. Night and day.”
Defendant’s obsessive behavior towards Shirley reflected his loss of
control. Defendant telephoned her incessantly and showed up at
locations where he believed she would be. On many occasions,
defendant followed her to and from work. Additionally, defendant
discussed his marital problems with several of his friends and
acquaintances. For instance, he told his longtime friend Danny
Monroe if Shirley didn’t come back, there’s no telling what he might
do. Further, Defendant told Shirley’s first cousin, Jerome Swindell, “if
[defendant] couldn’t have her, nobody else going to have her [sic].”



236 IN THE SUPREME COURT

STATE v. McNEILL
[360 N.C. 231 (2006)]

During the days leading up to Shirley McNeill’s murder, defend-
ant’s obsessive behavior intensified. At approximately 7:45 a.m. on
Friday, 7 April 2000, defendant entered the parking lot at Burlington
Industries Raeford Plant, where Shirley was employed. Glenn
McCutcheon, a security guard at Burlington Industries, observed
defendant looking in the windows of Shirley’s vehicle and then enter-
ing the vehicle. As defendant left the parking lot, McCutcheon
approached defendant and inquired if he needed help, to which
defendant replied that he came to see his wife. Defendant then
departed the premises.

On Saturday, 8 April 2000, two days before the murder, defendant
went to Yolonda Gates’s residence, where Shirley was living. His pur-
ported purpose was to visit with Shirley’s grandson Tyler McRae.
During the visit, defendant continually prodded Shirley to come
home with him, but she refused. After defendant returned home, he
attempted to telephone Shirley, but Gates answered the telephone
call and lied at Shirley’s direction, telling defendant Shirley was not
at the residence. Nevertheless, defendant continued to telephone
throughout the night until Gates finally removed the phone from its
cradle at 1:00 a.m., which prevented anyone from telephoning her. At
Shirley’s request, Gates relocated Shirley’s car behind a neighbor’s
house so defendant could not observe it if he drove past. Approxi-
mately thirty to forty-five minutes later, defendant drove to Gates’s
residence, even driving into her yard and driveway. The next morn-
ing, as soon as Gates returned the phone to its cradle, defendant’s
telephoning resumed. Just like the night before, Gates continued to
tell defendant Shirley was not there.

On Sunday, 9 April 2000, the day before her murder, Shirley
attended services at Nazareth Baptist Church and a church social
afterwards. Jerome Swindell, Shirley’s first cousin, testified he was in
the church parking lot during the social when defendant drove into
the parking lot in the company of Johnny “Jail” Morrison. Swindell
invited them to join the festivities, but defendant declined. Swindell
later advised Shirley defendant had been there. Shirley subsequently
asked Ronnie Livingston, her brother-in-law, to take Tyler to his
father’s residence in Fayetteville, and Livingston did so, using
Shirley’s car for the trip. Livingston and Tyler, accompanied by
Carlton Gates, Shirley’s brother, arrived at Tyler’s father’s residence
in Fayetteville to find defendant sitting in his pickup truck, backed up
near a fence at the property. When Livingston escorted Tyler into the
residence, defendant departed the area. Livingston then returned the
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vehicle to Shirley, advising her defendant had been waiting at Tyler’s
father’s residence. When Shirley returned to Gates’s residence, she
parked her car behind a neighbor’s house so defendant would not
know she was there.

DAY OF THE HOMICIDE

On the morning of Monday, 10 April 2000, the day of her murder,
Shirley McNeill drove to the residence of Carolyn McLeod, her best
friend for over forty years. Both McLeod and Shirley were employed
by Burlington Industries Raeford Plant for over twenty-six years and
they often carpooled to work. Shirley arrived at McLeod’s residence
at about 7:20 a.m. As McLeod walked out to Shirley’s vehicle, defend-
ant drove up next to Shirley. Defendant told Shirley he was going to
kill her that afternoon. Shirley and McLeod then drove to Burlington
Industries. On the way, McLeod recommended Shirley take defend-
ant’s threat seriously and suggested she not drive McLeod home that
afternoon alone. Shirley indicated she did not take defendant’s threat
seriously. Vernon “Bun” McDougald, Shirley’s paramour and supervi-
sor, testified Shirley told him about defendant’s threat while she was
at work that day.

While Shirley and McLeod were at Burlington Industries, defend-
ant spent the morning consuming alcohol and napping. According to
defendant’s testimony, he awoke around noon and went to an
acquaintance’s residence to try to obtain some crack cocaine.
Because his acquaintance did not have any crack cocaine, defendant
traveled to another friend’s house and consumed more alcohol. Later,
defendant went to Massey’s Grocery and purchased a pint of
Lightning Creek wine.

Danny Monroe, a friend of defendant’s for fifteen to twenty years,
testified he went to defendant’s house at approximately 4:00 p.m. to
ask if he could either rent or purchase a lawnmower trailer defend-
ant owned. Defendant “kind of smiled, and he told [Monroe] that if he
do [sic] what he’s thinking about doing that [Monroe] could have it.”
Defendant then left his residence and drove towards Massey’s
Grocery. By his own admission, defendant parked his truck under the
tree at Massey’s Grocery knowing Shirley would pass by when she
took McLeod home.

Shirley and McLeod left Burlington Industries at approximately
4:00 p.m., returning to McLeod’s residence. While en route, they ob-
served defendant’s truck parked at Massey’s, and Shirley stopped her
vehicle next to where defendant was standing. Defendant walked up
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to the driver’s side of Shirley’s car and asked, “Are you going to do
what I told you to do?” Shirley asked, “What’s that?” Defendant re-
sponded, “Are you going to come back home?” Shirley said, “No,” and
defendant said, “Well, that’s all I wanted to know.” Shirley replied,
“Well, you said you were going to kill me this afternoon anyway.”

Shirley continued traveling to McLeod’s residence and parked
her vehicle in the driveway. Almost immediately, defendant arrived
and parked his truck behind Shirley’s vehicle. Approximately six
or seven neighborhood children were playing in the area as these
events unfolded.

While McLeod exited the vehicle, defendant walked toward the
driver’s side of Shirley’s vehicle with a rifle in his hand. He told
McLeod to go in the house and he “wouldn’t bother [her].” Without
warning, Defendant shot Shirley in the chest through the driver’s
side window. Shirley pleaded with him not to shoot her again.
McLeod testified she heard five or six more shots as she ran behind a
nearby shed. All of the eyewitnesses observed defendant pursuing
Shirley around the yard, shooting her multiple times. McLeod testi-
fied Shirley was begging, “Please, Jimmy, don’t kill me. Please don’t
kill me.” Defendant continued firing his rifle and began calling
Shirley, her mother, and her sister vulgar names.

At some point, Shirley collapsed face down on the ground near
the driver’s side of her car. Defendant shot her approximately eight
more times, still calling her and her family expletives. Veronica
Blue, Shirley’s cousin and one of McLeod’s neighbors, observed
Shirley attempting to escape by crawling on her arms even as defend-
ant continued shooting her in the back. Both McLeod and Blue
shouted at defendant to stop shooting, but defendant continued to
fire until expending all sixteen of the cartridges his rifle held. As
a final insult, defendant kicked Shirley and left her to die. Before
the arrival of first responders to the scene, Shirley’s wounds ren-
dered her unconscious.

While witnesses sought help for Shirley, defendant left the scene
in his pickup truck. Defendant drove his truck to the home of Eula
Mae Rogers, the mother of defendant’s friend, Will Rogers. Defendant
asked to use the telephone, but apparently was not able to complete
the call. When Eula Mae inquired as to whom he was trying to call,
defendant responded, “I was trying to call the police. I just shot
Shirley.” Eula Mae noted there was no emotion in Defendant’s voice
as he relayed this information. Defendant then told her he was going
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to return a lawnmower part which belonged to Will and which he had
borrowed earlier. Eula Mae testified she saw him leave toward Will’'s
house, but because Will was not home defendant departed.

Law enforcement personnel responded to the crime scene, and
immediately enlisted other officers to aid in searching for and appre-
hending defendant. Soon thereafter, Officer Corey Jones of the
Wagram Police Department and Detective Randy Jacobs of the
Scotland County Sheriff’s Department stopped defendant’s vehicle
near the police station in downtown Wagram. The officers ordered
defendant out of his vehicle at gunpoint and handcuffed him. Law
Enforcement Officers recovered the murder weapon in defendant’s
truck incident to his arrest. At one point during defendant’s transport,
Deputy Eric Pate smelled alcohol, and he asked defendant how much
he had drunk, to which defendant responded, “I think it’s best I keep
my mouth shut.”

At approximately 6:30 p.m., Agent Janie Pinkston of the North
Carolina State Bureau of Investigation (SBI) interviewed defendant at
the Scotland County Sheriff’s Department. She solicited defendant’s
consent to search his pickup truck, which he declined. Therefore,
Agent Pinkston applied for a search warrant for the vehicle, which
was granted by the magistrate. Defendant made no statements to
Agent Pinkston or any other law enforcement official about the cir-
cumstances of his wife’s shooting. At approximately 8:45 p.m., Agent
Pinkston informed defendant his wife had died. Agent Pinkston testi-
fied defendant “did not react. What I noted was no change in his phys-
ical appearance, and no change in his demeanor.”

North Carolina Chief Medical Examiner John D. Butts, M.D. tes-
tified concerning the autopsy performed on Shirley’s body by Michael
Ross, M.D., which Dr. Butts supervised. The autopsy revealed sixteen
gunshot wounds, including wounds to Shirley’s shoulder, chest, back,
hip, buttocks, thigh, foot, and forearm. Additionally, the autopsy
report showed defendant shot Shirley’s ring finger of her left hand at
the very spot where her wedding ring would have been had she been
wearing it at the time of her murder.

As to the cause of death, Dr. Butts testified that Shirley died as a
result of multiple gunshot wounds. Her lungs, heart, liver, spleen, and
both kidneys were damaged. Several of the gunshot wounds would
have been irreversibly fatal, even if medical personnel had been at
the scene when the shooting began. Due to the nature of Shirley’s
injuries, Dr. Butts was unable to determine the sequence of the gun-
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shot wounds, but he did indicate the location and trajectory of the
wounds comported with the eyewitness testimony.

Through microscopic examination, an S.B.I. expert conclusively
matched fifteen of the sixteen spent shell casings found at the crime
scene to defendant’s Marlin Model 60 .22 caliber semiautomatic rifle.
Of the eleven projectile fragments recovered from Shirley’s body dur-
ing the autopsy, one fragment was also conclusively matched to
defendant’s firearm.

Based upon the above evidence, the jury convicted defendant of
first-degree murder under both the felony murder rule and a theory of
malice, premeditation, and deliberation, as well as a separate offense
of discharging a firearm into occupied property.

CAPITAL SENTENCING PROCEEDINGS

At the capital sentencing proceeding, the State presented victim
impact evidence from Shirley’s sister, Maizie Quick, and her mother,
Esther McLeod. Defendant presented evidence from Jeffrey McKee,
Ph.D., a forensic psychologist, that defendant was under the influ-
ence of emotional disturbance at the time of the murder, specifically
due to alcohol and cocaine dependence. Dr. McKee’s opinion was, at
the time defendant murdered his wife, his capacity to conform his
conduct to the requirements of the law was impaired. Defendant’s
aunts, Mary McNeill, Thelma Williams, and Janice Patricia Waddell,
and his uncle by marriage, Artie Bethea, testified as character wit-
nesses for defendant. They all testified to defendant’s close relation-
ship with his extended family. His aunts testified the deaths of
defendant’s close family members within such a short period of time
affected him deeply. His uncle testified defendant’s military service
during Operation Desert Storm in the Middle East affected defendant
negatively as well. Additionally, four stipulations were read to the
jury concerning defendant’s military service, high school graduation,
and his public service.

The jury unanimously found beyond a reasonable doubt as an
aggravating circumstance that the murder was especially heinous,
atrocious, or cruel. One or more of the jurors found nine mitigating
circumstances. The jury unanimously found beyond a reason-
able doubt that the mitigating circumstances were insufficient to
outweigh the aggravating circumstance. The jury also found unani-
mously and beyond a reasonable doubt the aggravating circum-
stance was sufficiently substantial to call for the imposition of
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the death penalty when considered with the mitigating circum-
stances. The jury thereby returned a binding recommendation of
a sentence of death.

ANALYSIS

JURY SELECTION, MOTIONS, AND
GUILT-INNOCENCE ISSUES

[1] Defendant assigns multiple instances of error in the jury selec-
tion and guilt-innocence proceeding, including his conviction of
discharging a firearm into occupied property, but defendant has
not presented any argument or cited any authority in support of
these assignments. “Assignments of error not set out in the ap-
pellant’s brief, or in support of which no reason or argument is
stated or authority cited, will be taken as abandoned.” N.C. R. App. P.
28(b)(6); See State v. Augustine, 359 N.C. 709, 731 n.1, 616 S.E.2d
515, 531 n.1 (2005). As defendant has not supported in his brief
any of the above assignments of error, they are taken as abandoned
and dismissed.

“Especially Heinous, Atrocious or Cruel”—
Sufficiency of Evidence

[2] Defendant argues the State presented insufficient evidence
to support submission of the especially heinous, atrocious, or
cruel aggravating circumstance (HAC) to the jury. N.C.G.S.
§ 15A-2000(e)(9) (2005). “In determining whether the evidence is suf-
ficient to support the trial court’s submission of the especially
heinous, atrocious, or cruel aggravator, we must consider the evi-
dence ‘in the light most favorable to the State, and the State is
entitled to every reasonable inference to be drawn therefrom.” ” State
v. Flippen, 349 N.C. 264, 270, 506 S.E.2d 702, 706 (1998) (quot-
ing State v. Lloyd, 321 N.C. 301, 319, 364 S.E.2d 316, 328, judg-
ment vacated on other grounds, 488 U.S. 807 (1988)), cert. denied,
526 U.S. 1135 (1999).

In his brief, Defendant lists many “fact-based propositions,”
which he argues are not in themselves sufficient to submit the HAC
circumstance to the jury. While it is true each of these factors have
been held insufficient to submit the HAC circumstance to the jury,
these factors were taken in isolation and occurred in cases in which
little other evidence to support submission of HAC was present.
However, when all the evidence is considered in this case, the cir-
cumstance was properly submitted.
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Defendant first points out a multiplicity of gunshots inflicted by
the perpetrator in rapid succession is insufficient by itself to prove
HAC. Additionally, defendant points out that a defendant’s disregard
of a victim’s plea for life, a victim’s realization she is about to be
killed, a victim’s awareness of impending death, and a defendant’s
calmness and lack of regret are each, taken alone, insufficient to
allow the trial court to submit the HAC circumstance to the jury for
consideration. Defendant’s statements of the law are, at least, par-
tially correct. See State v. Lloyd, 354 N.C. 76, 124-26, 552 S.E.2d 596,
629-30 (2001); State v. Stanley, 310 N.C. 332, 335-46, 312 S.E.2d 393,
396-401 (1984). Even so, defendant’s argument is without merit for
the simple reason none of the events stated here occurred in isola-
tion. Instead, the record reflects each and every one of these events
occurred in the course of this murder. We reject defendant’s argu-
ment that the sum of zeros equals zero because such a proposition
distorts our precedent on the sufficiency of the evidence of the HAC
aggravating circumstance. In determining the sufficiency of the evi-
dence, we look at the evidence as a whole, not in the piecemeal man-
ner proposed by defendant. See State v. Farnhardt, 307 N.C. 62, 67,
296 S.E.2d 649, 653 (1982).

This Court has previously characterized the types of murders
in which submission of the HAC circumstance to the jury would
be proper:

One type includes killings physically agonizing or otherwise
dehumanizing to the victim. A second type includes killings
less violent but “conscienceless, pitiless, or unnecessarily tortur-
ous to the victim,” including those which leave the victim in her
“last moments aware of but helpless to prevent impending
death,” A third type exists where “the killing demonstrates an
unusual depravity of mind on the part of the defendant beyond
that normally present in first-degree murder.”

State v. Gibbs, 335 N.C. 1, 61-62, 436 S.E.2d 321, 356 (1993), cert.
denied, 512 U.S. 1246 (1994) (citations omitted); see also State v.
Haselden, 357 N.C. 1, 27, 577 S.E.2d 594, 610-11 (victim was shot
while begging for her life on her knees), cert. denied, 540 U.S.
988 (2003); State v. Anthony, 354 N.C. 372, 434-35, 555 S.E.2d
557, 596-97 (2001) (victim shot a second time while already on the
ground from the initial shot and begging for her life), cert. denied,
536 U.S. 930 (2002); State v. Golphin, 352 N.C. 364, 480-81, 533
S.E.2d 168, 243 (2000) (incapacitated victim shot several times while
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moaning on the ground), cert. denied, 532 U.S. 931 (2001); State v.
Lynch, 340 N.C. 435, 447-48, 473-74, 459 S.E.2d 679, 683-84, 698-99
(1995) (child victim shot at least seven times while attempting to flee
and the defendant continued shooting even while rescuer tried to
help victim, wounding the rescuer and eventually killing the victim),
cert. denied, 517 U.S. 1143 (1996). Defendant’s actions, taken as a
whole, demonstrate a murder which a jury could find to be especially
heinous, atrocious, or cruel.

In this case, the victim pleaded for her life while defendant con-
tinued shooting her, showing no mercy as she was prone on the
ground. The murder was dehumanizing, because defendant unloaded
the capacity of his gun, inflicting multiple gunshots upon his victim.
In this process, defendant scarred for life the witnesses to the mur-
der, including the many children present during this tragedy. His vic-
tim was unable to retreat or flee, as he began shooting her while she
was confined to the passenger compartment of her vehicle. When she
finally exited the vehicle, he continued to pursue her, shooting all
along the way. As defendant shot Shirley, she knew she was going to
die, but there was absolutely nothing she could do to prevent her
impending death. Finally, defendant’s kicking of his victim, in addi-
tion to shooting her on the very spot where her wedding ring would
have been, adds to the especially cruel nature of this murder. All of
this evidence, taken as a whole, was sufficient to submit the HAC
aggravating circumstance to the jury.

Therefore, we hold that submission of the N.C.G.S.
§ 15A-2000(e)(9) especially heinous, atrocious, or cruel aggravat-
ing circumstance to the jury was proper. This assignment of error
is overruled.

Prosecutor’s Closing Argument

[3] Defendant next argues the trial court erred by overruling defend-
ant’s timely objection during the prosecution’s closing argument,
thereby allowing the prosecutor to read a statement of the law that
was incorrect, incomplete, inapplicable, misleading, and prejudicial
to defendant. Specifically, the prosecutor made two statements to
which defendant now assigns error.

In attempting to explain HAC, the prosecutor stated:

Judge Thompson, I believe, is going to instruct you as fol-
lows. The following is the aggravating circumstance which might
be applicable to this case. Was this murder especially heinous,
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atrocious or cruel? In this context, “heinous” means extremely
wicked, or shockingly evil. “Atrocious” means outrageous [sic]
wicked and vile. And “cruel” means designed to inflict a high
degree of pain with utter indifference to or even enjoyment of the
suffering of others.

Defendant contends since the prosecutor used the language of the
first two paragraphs of the relevant pattern jury instruction but not
the latter two paragraphs, this portion of the closing argument is
incomplete and misleading. First, we note defense counsel did not
object to this language as incomplete or misleading during the clos-
ing argument itself. “The standard of review for assessing alleged
improper closing arguments that fail to provoke timely objection
from opposing counsel is whether the remarks were so grossly
improper that the trial court committed reversible error by failing to
intervene ex mero motu.” State v. Jones, 355 N.C. 117, 133, 558 S.E.2d
97, 107 (2002) (citing State v. Trull, 349 N.C. 428, 451, 509 S.E.2d 178,
193 (1998), cert. denied, 528 U.S. 835 (1999)). “ ‘[T]he impropriety of
the argument must be gross indeed in order for this Court to hold that
a trial judge abused his discretion in not recognizing and correcting
ex mero motu an argument which defense counsel apparently did not
believe was prejudicial when he heard it.” ” State v. Warren, 348 N.C.
80, 126, 499 S.E.2d 431, 457 (quoting State v. Johnson, 298 N.C. 355,
369, 259 S.E.2d 752, 761 (1979) (alteration in original)), cert. denied,
525 U.S. 915 (1998).

During a closing argument “[a]n attorney may . . . on the basis of
his analysis of the evidence, argue any position or conclusion with
respect to a matter in issue.” N.C.G.S. § 15A-1230(a) (2005). “[T]rial
counsel is allowed wide latitude in his argument to the jury and ‘may
argue the law and the facts in evidence and all reasonable inferences
drawn from them. . ..”” State v. Craig, 308 N.C. 446, 454, 302 S.E.2d
740, 745 (quoting State v. Kirkley, 308 N.C. 196, 212, 302 S.E.2d 144,
153 (1983), overruled in part on other grounds, State v. Shank, 322
N.C. 243, 251, 367 S.E.2d 639, 644 (1988)), cert. denied, 464 U.S. 908
(1983). That the prosecutor did not recite the entire pattern jury
instruction falls within the prosecuting attorney’s latitude and does
not constitute gross error, especially in light of the preceding and
subsequent arguments that fully explained the aggravating circum-
stance. Taken in context, this argument was a correct statement of
the law and is certainly not gross error. Therefore, this assignment of
error is overruled.
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[4] The second portion of the prosecution’s argument to which de-
fendant assigns error was:

The North Carolina Supreme Court has defined ‘especially
heinous, atrocious or cruel’ as follows:

There are three types of murders that would warrant submis-
sion of the ‘especially heinous, atrocious or cruel’ aggravating
circumstance. The first type—

[Defense Counsel]: Your Honor, I object.
THE CoURT: Objection overruled.

[Prosecuting Attorney]: The first type consists of those
killings that are physically agonizing for the victim, or which are
in some other way dehumanizing.

The second type includes killings that are less violent, but
involve infliction of psychological torture by leaving the victim in
her last moments aware of, but helpless to prevent, impending
death. And, thus, may be considered conscienceless, pitiless, or
unnecessary torturous to the victim.

The third type includes killings that demonstrate an unusual
depravity of mind on the part of the defendant beyond that that
is normally present in first degree murders.

Because there was a timely objection as to these statements, this
Court must determine “whether ‘the trial court abused its discretion
by failing to sustain the objection.” ” State v. Walters, 357 N.C. 68, 101,
588 S.E.2d 344, 364 (quoting Jones, 3565 N.C. at 131, 558 S.E.2d at 106),
cert. denied, 540 U.S. 971 (2003). The inquiry is a two part one: First,
this Court must determine whether the remarks were in fact
improper; second, this Court must determine “if the remarks were of
such a magnitude that their inclusion prejudiced defendant, and thus
should have been excluded by the trial court.” Id.

The defendant contends the prosecuting attorney’s statements
were 