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DISTRICT

3A
6A
6B
TA

7B
7BC

3B

4A
4B

8A
8B

9A
10

14

15A

15B

TRIAL JUDGES OF THE GENERAL
COURT OF JUSTICE

SUPERIOR COURT DIVISION

JUDGES
First Division

J. RICHARD PARKER

JERRY R. TILLETT

WiLLiaM C. GRIFFIN, JR.

W. RUSSELL DUKE, JR.
CLIFTON W. EVERETT, JR.
ALMA L. HINTON

Cy A. GRANT, SR.

QUENTIN T. SUMNER

MicroN F. (ToBy) FITcH, JR.
FraNK R. BROWN

Second Division

BENJAMIN G. ALFORD
KENNETH F. CROW
JonN E. NOBLES, JRr.
RUSSELL J. LANIER, JR.
CHARLES H. HENRY
W. ALLEN COBB, JR.
JAy D. HOCKENBURY
PuyLLIS M. GORHAM
PauL L. JONES
JERRY BRASWELL

Third Division
RoBERT H. HOBGOOD
HeNrY W. HIGHT, JR.
W. OsmoND SmrtH IIT
DoNALD W. STEPHENS
ABRAHAM P. JONES
HowarD E. MANNING, JR.
MicHAEL R. MORGAN
PAuL C. GESSNER
PauL C. RIDGEWAY
ORLANDO F. HUDSON, JR.
A. LEON STANBACK, JR.
RoONALD L. STEPHENS
KeNNETH C. TrTus
J. B. ALLEN, JR.
JAMES CLIFFORD SPENCER, JR.
CArL Fox
R. ALLEN BADDOUR

ADDRESS

Manteo
Manteo
Williamston
Greenville
Greenville
Halifax
Windsor
Rocky Mount
Wilson
Tarboro

New Bern
New Bern
Greenville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Kinston
Goldsboro

Louisburg
Henderson
Yanceyville
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Durham
Durham
Durham
Durham
Burlington
Burlington
Chapel Hill
Chapel Hill



DISTRICT

11A
11B
12

13

16A
16B

17A

17B

18

19B
21

23

19A
19C
19D
20A
20B

22

2bA

25B

26

JUDGES
Fourth Division

FRANKLIN F. LANIER
THoMmaAs H. Lock

E. LYNN JOHNSON
GREGORY A. WEEKS
JACK A. THOMPSON
JAMES F. AMMONS, JR.
OrA M. LEwIs
DouaLas B. SASSEr!
RicHARD T. BROWN
RoBERT F. FLOYD, JR.
GARY L. LOCKLEAR

Fifth Division

EDWIN GRAVES WILSON, JR.
RicHARD W. STONE

A. MOSES MASSEY

ANDY CROMER
CATHERINE C. EAGLES
HENRY E. FRYE, JR.
LiNDsAY R. Davis, Jr.
Jonn O. CraiG IIT

R. STUART ALBRIGHT
VANCE BRADFORD LONG
JupsoN D. DERAMUS, JR.
WiLLIAM Z. WOoOoD, JR.

L. TopD BURKE

RonaLp E. SPIvEY
EDGAR B. GREGORY

Sixth Division

W. ERWIN SPAINHOUR
JOHN L. HOLSHOUSER, JR.
JAMES M. WEBB
MICHAEL EARLE BEALE
SusaN C. TAYLOR

W. DaviD LEE

MARK E. KrLASS
KIMBERLY S. TAYLOR
CHRISTOPHER COLLIER

Seventh Division

BEVERLY T. BEAL
RoBERT C. ERVIN
TmMOoTHY S. KINCAID
NATHANIEL J. POOVEY
ROBERT P. JOHNSTON
W. ROBERT BELL
RicHARD D. BONER
J. GENTRY CAUDILL

ADDRESS

Buies Creek
Smithfield
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Southport
Whiteville
Laurinburg
Lumberton
Pembroke

Eden
Wentworth

Mt. Airy

King
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Asheboro
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
North Wilkesboro

Concord
Salisbury
Whispering Pines
Wadesboro
Monroe

Monroe
Lexington
Hiddenite
Mooresville

Lenoir
Morganton
Hickory
Hickory
Charlotte
Charlotte
Charlotte
Charlotte



DISTRICT

27TA

27B

24

28

29A
29B
30A
30B

JUDGES

DaviD S. CAYER

YVONNE EvaNs

Linwoob O. Foust

JESSE B. CALDWELL III
TimoTHY L. PATTI
FORREST DONALD BRIDGES
JAMES W. MORGAN

Eighth Division

JAMES L. BAKER, JR.
CHARLES PHILLIP GINN
DENNIS JAY WINNER
RoNALD K. PAYNE
LAURA J. BRIDGES
MARK E. POWELL
JAaMEs U. DowNs
JANET MARLENE HYATT

SPECIAL JUDGES

KARL ADKINS

JOHN S. ARROWOOD?
STEVE A. BALOG3
ALBERT Diaz

RICHARD L. DOUGHTON
THOMAS D. HAIGWOOD
JaMmES E. HARDIN, JR.4
D. Jack HOOKS, JRr.
JACK W. JENKINS
JOuN R. JoLLy, Jr.
CAwIN E. MURPHY?
RiPLEY EAGLES RAND
JOHN W. SMITH

BEN F. TENNILLE
GARY E. TRAWICK, JR.

EMERGENCY JUDGES

W. DOUGLAS ALBRIGHT
STEVE A. BALOGS
HENRY V. BARNETTE, JR.
ANTHONY M. BRANNON
STAFFORD G. BULLOCK
NARLEY L. CASHWELL

C. PRESTON CORNELIUS
B. CraiG ELLIs

LARRY G. FORD

ERNEST B. FULLWOOD
HoOwARD R. GREESON, JR.

viii

ADDRESS

Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Shelby

Shelby

Marshall
Marshall
Asheville
Asheville
Marion
Rutherfordton
Franklin
Waynesville

Charlotte
Charlotte
Burlington
Charlotte
Sparta
Greenville
Durham
Whiteville
Morehead City
Raleigh
Charlotte
Raleigh
Wilmington
Greensboro
Burgaw

Greensboro
Burlington
Raleigh
Durham
Raleigh
Raleigh
Mooresville
Laurinburg
Salisbury
Wilmington
High Point



DISTRICT JUDGES ADDRESS
ZORO J. GUICE, JR. Rutherfordton
MicHAEL E. HELMS North Wilkesboro
CLARENCE E. HORTON, JR. Kannapolis
DoNALD M. JACOBS Raleigh
JosEPH R. JOHN, Sr. Raleigh
CHARLES C. LamMm, JR. Boone
JAMES E. LANNING Charlotte
JOHN B. LEWIs, JR. Farmville
JERRY CASH MARTIN King
JAMES E. Ragan III Oriental
DONALD L. SMITH Raleigh

GEORGE L. WAINWRIGHT

Morehead City

RETIRED/RECALLED JUDGES

GILES R. CLARK Elizabethtown
JAMES C. Davis Concord
MARVIN K. GRAY Charlotte
KNOX V. JENKINS Smithfield
ROBERT D. LEWIS Asheville

F. FETZER MILLS Wadesboro

HERBERT O. PHILLIPS III

Morehead City

JULIUs ROUSSEAU, JR. North Wilkesboro
THOMAS W. SEAY Spencer

—

. Appointed and sworn in 29 October 2007 to replace William C. Gore, Jr., who retired 31 July 2007.

. Appointed and sworn in 23 April 2007. Appointed to the Court of Appeals by Governor Michael F. Easley and
sworn in 7 September 2007.

. Retired 31 December 2007.

4. Sworn in 7 September 2007 after having served as interim District Attorney in District 14.

. Appointed and sworn in 31 October 2007 to replace John S. Arrowood who was appointed to the Court of
Appeals.

. Appointed and sworn in 2 January 2008.
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DISTRICT

1

3A

3B

6A

6B

DISTRICT COURT DIVISION

JUDGES

C. CHRISTOPHER BEAN (Chief)
J. CARLTON COLE

EDGAR L. BARNES

AMBER DAvis

EuLra E. REID

SAMUEL G. GRIMES (Chief)
MICHAEL A. PAUL

REGINA ROGERS PARKER
CHRISTOPHER B. MCLENDON
Davip A. LEEcH (Chief)
PATRICIA GWYNETT HILBURN
JOSEPH A. BLICK, JR.

G. GALEN BRADDY

CHARLES M. VINCENT

JERRY F. WADDELL (Chief)
CHERYL LYNN SPENCER

PauL M. QUINN

KAREN A. ALEXANDER

PETER MACK, JR.

L. WALTER MILLS

LEONARD W. THAGARD (Chief)
PAuL A. HARDISON

WiLLiam M. CAMERON IIT
Louis F. Foy, Jr.

SARAH COWEN SEATON

CAROL A. JONES

HENRY L. STEVENS IV

JAMES L. MOORE, JR.

J. H. CorPENING II (Chief)!
JOHN J. CARROLL IIT

SHELLY S. HoLt2

REBECCA W. BLACKMORE
JAMES H. Farson IIT

SANDRA CRINER

RICHARD RUSSELL DAvis
MELINDA HAYNIE CROUCH3
HaroLD PAUL McCoy, JR. (Chief)
W. TURNER STEPHENSON III
BRENDA G. BRANCH

ALFRED W. KwAsIkpUI (Chief)
TuaoMas R. J. NEWBERN
WiLLiaAM ROBERT LEwIs IT
WiLLiaM CHARLES FARRIS (Chief)
JOSEPH JOHN HARPER, JR.
JOHN M. BRITT

PELL C. COOPER

ROBERT A. EvANS

WILLIAM G. STEWART

JonN J. CovoLo

ADDRESS

Edenton
Hertford
Manteo
Wanchese
Elizabeth City
Washington
Washington
Williamston
Williamston
Greenville
Greenville
Greenville
Greenville
Greenville
New Bern
New Bern
Morehead City
New Bern
New Bern
New Bern
Clinton
Jacksonville
Richlands
Pollocksville
Jacksonville
Kenansville
Kenansville
Jacksonville
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Wilmington
Halifax
Halifax
Halifax
Jackson
Aulander
Winton
Wilson
Tarboro
Tarboro
Tarboro
Rocky Mount
Wilson
Rocky Mount



DISTRICT

8

9A

10

11

12

13

JUDGES

JosepPH E. SETZER, JR. (Chief)
DaviD B. BRANTLEY

LoNNIE W. CARRAWAY

R. LESLIE TURNER

TimoTHY I. FINAN
ELIZABETH A. HEATH
CHARLES W. WILKINSON, JR. (Chief)
H. WELDON LLOYD, JRr.4
DANIEL FREDERICK FINCH

J. HENRY BANKS

JOHN W. Davis

RANDOLPH BASKERVILLE

S. QUON BRIDGES®

MARK E. GALLOWAY (Chief)
L. MICHAEL GENTRY
ROBERT BLACKWELL RADER (Chief)6
JAMES R. FuLLWOoOD

ANNE B. SALISBURY

KrisTIN H. RuTH

CRrAIG CROOM

JENNIFER M. GREEN
Monica M. BousmaN

JANE POWELL GRAY

SHELLY H. DESVOUGES
JENNIFER JANE KNOX
DEBRA ANN SMITH SASSER
VINSTON M. ROZIER, JR.
LoRrI G. CHRISTIAN
CHRISTINE M. WALCZYK
Eric CRAIG CHASSE

NED WILSON MANGUM”
ALBERT A. CORBETT, JR. (Chief)
JACQUELYN L. LEE

Jimmy L. Lovg, Jr.

ADDIE M. HARRIS-RAWLS
GEORGE R. MURPHY
REssoN O. FaircrLota IT
ROBERT W. BRYANT, JR.

R. DALE STUBBS

O. HENRY WILLIS, JR.
CHARLES PATRICK BULLOCKS
A. ELizABETH KEEVER (Chief)
ROBERT J. STIEHL III
EDWARD A. PONE

KiMBRELL KELLY TUCKER
JoHN W. DICKSON

CHERI BEASLEY

TALMAGE BAGGETT

GEORGE J. FRANKS

DaviD H. HasTY

JERRY A. JoLLy (Chief)

ADDRESS

Goldsboro
Goldsboro
Goldsboro
Kinston
Goldsboro
Kinston
Oxford
Henderson
Oxford
Henderson
Louisburg
Warrenton
Oxford
Roxboro
Pelham
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Raleigh
Smithfield
Sanford
Sanford
Clayton
Lillington
Lillington
Lillington
Lillington
Smithfield
Lillington
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Fayetteville
Tabor City



DISTRICT

14

15A

15B

16A

16B

17A

17B

18

19A

JUDGES

NAPOLEON B. BAREFOOT, JR.
THOMAS V. ALDRIDGE, JR.
Nancy C. PHILLIPS

MARION R. WARREN

WILLIAM F. FAIRLEY?

ELAINE M. BusHFAN (Chief)
CRrAIG B. BROWN

ANN E. McKowN

MARciA H. MOREY

JaMEs T. HiLL

Nancy E. GORDON

WILLIAM ANDREW MARSH III
JAMES K. ROBERSON (Chief)
BRADLEY REID ALLEN, SR.

G. WAYNE ABERNATHY

DaviD THOMAS LAMBETH, JR.10
JosePH M. BUCKNER (Chief)
ALONZO BROWN COLEMAN, JR.
CHARLES T. L. ANDERSON

M. Patricia DEVINE

BEVERLY A. SCARLETT
WiLLIAM G. McILWAIN (Chief)
REGINA M. JOE

JoHN H. HORNE, JR.

J. STANLEY CARMICAL (Chief)
HERBERT L. RICHARDSON
JonN B. CARTER, JR.

WILLIAM JEFFREY MOORE
JAMES GREGORY BELL
FrEDRICK B. WILKINS, JR. (Chief)
STANLEY L. ALLEN

JAMES A. GROGAN

CHARLES MITCHELL NEAVES, JR. (Chief)

SPENCER GRAY KEY, JR.

MARK HAUSER BADGET
ANGELA B. PUCKETT

JosePH E. TURNER (Chief)
LAWRENCE MCSWAIN

WENDY M. ENOCHS

SusAN ELIZABETH BRrAY
PATRICE A. HINNANT

A. ROBINSON HASSELL

H. THOMAS JARRELL, JR.

SusaN R. BURCH

THERESA H. VINCENT

WiLLiam K. HUNTER

LINDA VALERIE LEE FALLS
SHERRY FOWLER ALLOWAY
PoLLy D. SIZEMORE

WiLLiam G. HaMBy, JR. (Chief)
DONNA G. HEDGEPETH JOHNSON

xii

ADDRESS

Supply
Whiteville
Elizabethtown
Exum
Whiteville
Durham
Durham
Durham
Durham
Durham
Durham
Durham
Graham
Graham
Graham
Graham
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Hillsborough
Wagram
Raeford
Laurinburg
Lumberton
Lumberton
Lumberton
Pembroke
Lumberton
Wentworth
Wentworth
Wentworth
Elkin

Elkin

Elkin

Elkin
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
High Point
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Greensboro
Concord
Concord



DISTRICT

19B

19C

20A

20B

21

22

23

24

25

JUDGES

MARTIN B. MCGEE
MicHAEL KNOX

WiLLiaM M. NEeLY (Chief)
MICHAEL A. SABISTON
JAYRENE RUSSELL MANESS
LEE W. GAVIN

Scott C. ETHERIDGE
JaMEs P. HiLL, Jr.

DoNALD W. CREED, JR.
CHARLES E. BROWN (Chief)
BETH SPENCER DIXON
WiLLiam C. KLUTTZ, JR.
KEvVIN G. EDDINGER

ROY MARSHALL BICKETT, JR.
TANYA T. WALLACE (Chief)
KevIN M. BRIDGES

Lisa D. THACKER

ScotT T. BREWER

CHRISTOPHER W. BRAGG (Chief)

JOSEPH J. WILLIAMS

HunT GWYN

WiLLiam F. HELMS

WiLLiaMm B. REINGOLD (Chief)
CHESTER C. Davis

WILLIAM THOMAS GRAHAM, JR.
VICTORIA LANE ROEMER
LAURIE L. HUTCHINS

LisAa V. L. MENEFEE
LAWRENCE J. FINE

DENISE S. HARTSFIELD
GEORGE BEDSWORTH
WAYNE L. MICHAEL (Chief)
Jmmmy L. MYERS

L. DALE GRAHAM

JULIA SHUPING GULLETT
THEODORE S. ROYSTER, JR.
ApriL C. WooD

MaRry F. COVINGTON

H. THOMAS CHURCH
CARLTON TERRY

MirrcHELL L. MCLEAN (Chief)
Davip V. BYrD

JEANIE REAVIS HOUSTON
MICHAEL D. DUNCAN
ALEXANDER LyYERLY (Chief)
WiLLIAM A. LEAVELL III
KYLE D. AusTIN

R. GREGORY HORNE
ROBERT M. BraDy (Chief)
GREGORY R. HAYES

L. SUZANNE OWSLEY

xiii

ADDRESS

Concord
Concord
Asheboro

Troy

Carthage
Asheboro
Asheboro
Asheboro
Asheboro
Salisbury
Salisbury
Salisbury
Salisbury
Salisbury
Albemarle
Albemarle
Wadesboro
Monroe
Monroe
Monroe
Monroe
Monroe
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Winston-Salem
Lexington
Mocksville
Taylorsville
Statesville
Lexington
Statesville
Mocksville
Statesville
Lexington
Wilkesboro
Wilkesboro
Wilkesboro
Wilkesboro
Banner Elk
Bakersville
Pineola
Newland
Lenoir
Hickory
Hickory



DISTRICT

26

27A

27B

28

29A

29B

30

JUDGES

C. THOMAS EDWARDS
BurorD A. CHERRY
SHERRIE WILSON ELLIOTT
JonN R. MuLL

AMy R. SIGMON

J. GARY DELLINGER

FriTz Y. MERCER, JR. (Chief)
H. WiLLIAM CONSTANGY
PuiLLip F. HOWERTON, Jr.11
RickYE McKoY-MITCHELL
Lisa C. BELL

Louis A. TROSCH, JR.
REGAN A. MILLER

NANCY BLACK NORELLI
HugH B. LEwis
NATHANIEL P. PROCTOR12
Becky THORNE TN

BEN S. THALHEIMER
HuGH B. CAMPBELL, JR.
THOMAS MOORE, JR.

N. Tobb OWENS

CHRISTY TOWNLEY MANN
TmMotHYy M. SMITH
RonaLD C. CHAPMAN
Rarpu C. GINGLES, JR. (Chief)
ANGELA G. HOYLE

JonN K. GREENLEE

JAMES A. JACKSON
THoMAS GREGORY TAYLOR
MicHAEL K. LANDS
RICHARD ABERNETHY
LARRY JAMES WILsSON (Chief)
ANNA F. FOSTER

K. DEAN BLACK

ALl B. Paksoy, Jr.
MEREDITH A. SHUFORD
GARY S. CasH (Chief)
SHIRLEY H. BROWN
REBEcCcA B. KNIGHT
MARVIN P. POPE, JR.
PatrICIA KAUFMANN YOUNG
SHARON TRACEY BARRETT
J. CaLvIN HiLL

C. RanDy PooL (Chief)
ATHENA F. BROOKS

LAURA ANNE POWELL

J. THOMAS DAvis

ROBERT S. CILLEY (Chief)
MARK E. POWELL

Davib KENNEDY Fox
DanNy E. Davis (Chief)

Xiv

ADDRESS

Morganton
Hickory
Newton
Morganton
Newton
Newton
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Charlotte
Gastonia
Gastonia
Gastonia
Gastonia
Belmont
Gastonia
Gastonia
Shelby
Shelby
Denver
Shelby
Shelby
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Asheville
Marion

Cedar Mountain
Rutherfordton
Rutherfordton
Pisgah Forest
Hendersonville
Hendersonville
Waynesville



DISTRICT

JUDGES

STEVEN J. BRYANT
RicHLyN D. HoLr
BrADLEY B. LETTS
MonicAa HAYES LESLIE
RicHARD K. WALKER

ADDRESS

Bryson City
Waynesville
Sylva

Waynesville
Waynesville

EMERGENCY DISTRICT COURT JUDGES

PHIiLIP W. ALLEN

E. BURT AYCOCK, JR.
SARAH P. BAILEY
GRAFTON G. BEAMAN
RoNALD E. BOGLE
DonNaLD L. BOONE
JAMES THOMAS BOWEN IIT
NARLEY L. CASHWELL
SAMUEL CATHEY
RICHARD G. CHANEY
WILLIAM A. CHRISTIAN
J. PAaTRICK EXUM

J. KEATON FONVIELLE
THOMAS G. FOSTER, JR.
EARL J. FOWLER, JR.
RoDNEY R. GOODMAN
JoycE A. HAMILTON!3
LAWRENCE HAMMOND, JR.
JAMES W. HARDISON
JANE V. HARPER

JAMES A. HARRILL, JR.
REsA HARRIS

RoBERT E. HODGES
SHELLY S. Horr14
JAMES M. HONEYCUTT
ROBERT W. JOHNSON
WiLLIAM G. JONES
LiLLIAN B. JORDAN
RoBERT K. KEIGER
DaviD Q. LABARRE
WiLLiaM C. LAWTON

C. JEROME LEONARD, JR.
JAMES E. MARTIN
EpwarD H. MCCORMICK
Ortis M. OLIVER
DonaLD W. OVERBY
WARREN L. PATE
DENNIS J. REDWING

J. LARRY SENTER
MARGARET L. SHARPE
RUSSELL SHERRILL IIT
CATHERINE C. STEVENS
J. KENT WASHBURN

Reidsville
Greenville
Rocky Mount
Elizabeth City
Raleigh

High Point
Lincolnton
Raleigh
Charlotte
Durham
Sanford
Kinston
Shelby
Greensboro
Asheville
Kinston
Raleigh
Asheboro
Williamston
Charlotte
Winston-Salem
Charlotte
Morganton
Wilmington
Lexington
Statesville
Charlotte
Asheboro
Winston-Salem
Durham
Raleigh
Charlotte
Ayden
Lillington
Dobson
Raleigh
Raeford
Gastonia
Raleigh
Winston-Salem
Raleigh
Gastonia
Graham



DISTRICT JUDGES ADDRESS
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Megan Elizabeth Adams .............. .. i Charlotte
Richard Scott Adams . . ... .ot e Charlotte
Ehsan AKhavi ... ... Durham
Jennifer Alban-Bond .. ......... ... . . e Raleigh
Brooke N. Albert . ... ..o Chapel Hill
Elizabeth Ann AlbiSton . ............ ...ttt Chapel Hill
Shannon Rae Aldous . ....... ...ttt Boone
Suzanne Buggeln Allaire ........ ... ... ... . . Raleigh
James Thomas AMbDUIgEY . ... ... ..ottt Fairview
Amin Aminfar . ... .. Durham
John Leland AmMmoNs . .......... i e Waynesville
Jared Timothy AmOS . . ... ...t e e Morganton
Laura Connor ANdersomn . ... ...ttt Raleigh
Michael Frank Anderson . . ....... ...t Mooresville
Russell Jordan Andrew . ......... ... . Albemarle
Ryann Walker Angle ... ... ... e Durham
Megan Leigh Apple .. ... ... Greensboro
Aaron David Arnette . ......... ... Goldsboro
Leslie Anne Arnold . . . ... ... Carrboro
John Richard AScenzo .. ...... ... ... it Charlotte
Ashley Barrington Ascott . ........ ... ... Durham
Kristen G. Atkins-Momot . ... ... ot e Sanford
Mark Alfred Aufdenkampe . ........... ... Brevard
Frederick Hughes Bailey IIT . . . .. ... ... . i New Bern
William Hugh Bailey . ....... ... i Raleigh
Margaret Holt Baird ....... ... ... .. .. . i Burlington
David Kelsey Baker , Sr. . ... .. Raleigh
Steven Nelson Baker . ......... .. i Charlotte
Alesia Mikhailauna Balshakova ........... .. ... ... ... . ... ... ... .. .. Durham
Julienne E. M. Balshaw .. ....... ... ... . . . i Cary
Yoel Haim-Lev Balter .. ... ... ... .. i Wilmington
Robert Seth Banks .. ...... .. .. Winston-Salem
Shelly Maxwell Bao . ........... i Wilmington
Dawn Elizabeth Barker ........... .. .. . . . . . Kannapolis
James Houston Barnes III . . . . ... ... ... i Durham
Linda Marie Baugher . ... ... ... ... i Greensboro
Brian Charles Behr .. ... ... .. . . Cary
Rochelle Nicole Bellamy . . ........... i Charlotte
Andrea Nicole Benavides . .............. .. Martinsburg
James Scott Bennin . ......... . .. L . Alexandria, Virginia
Kristy Layne Bertz ... ... .. e Cary
Camden Charles Betz . ............0 it Raleigh



LICENSED ATTORNEYS

Richard Chad Bevins . .......... ...ttt Holly Springs
Nicole Lynn Beyerle . ...... ... .. i Morrisville
Kimberly Ann Bierenbaum ............ ... ... ... . .. . .. . Charlotte
Christina Angela Bilzi ............ ... .. .. .. Wilmington
Jason Ryan Binette . ... ... ... ... . . Huntersville
Meredith Tuck Bishop . ....... .. . e Durham
Matthew Ryan Bisplinghoff . . ....... ... ... . . . . . Durham
Diane Elizabeth Blackburn .......... ... ... .. . ... . . .. . ... Charlotte
Dawn Nicole Blagrove . . ... .. i Garner
William Justin Blakemore ........... ... . . . . Raleigh
Daniel Micah Blau . .. ... ... Raleigh
Ryan Yossarian Blumel ......... ... ... .. . . . . Charlotte
Jacquelyn TeresaBock ............. ... ... ... ... ..... Fort Mill, South Carolina
Shantel Antoine Boone .................. ... ... ... .. ... Newport News, Virginia
Gwynne L. Booth . . ... .. . Fort Bragg
Katrice Monique Borders . . ....... ... i e Shelby
Cam Anthony Bordman ............ ... ... .. ... ..., Winston-Salem
Paula Cale Boston ........ ... . i Goldsboro
W. Leslie Boswell, IIT . . .. ... . e e e Charlotte
Eugene Scott Bowers, IV ... ... ... . Raleigh
Katie Marie Bowles .. ... . ... Charlotte
Lauren Elizabeth Bowman .......... ... ... ... . ... . . .. . ... Charlotte
Brenton Jamirez Boyce .......... .. .. Gastonia
Dustin Simpson Branham . .......... ... .. ... .. . . Cary
Sean Michael Braswell .. ....... ... ... i Chapel Hill
Austin Forsyth Breen . ........ ... .. Charlotte
Lauren Harrell Brennan . ............ .. . .. Raleigh
Danielle Alicia Briggs . ......... i Durham
Charlene Denise Bright ........... ... ... ... . . . . i, Buies Creek
Yolanda Warren Brock ....... ... .. .. Charlotte
James Tyler Brooks ... ....... .. Chapel Hill
Andre Clifton Brown . .......... ... Wilmington
Courtney Schuhl Brown . ........... .. ... i Durham
LaToya Shaunté Brown .. ............. ittt Charlotte
Sean Daniel Brown . . ... . e Huntersville
David Robert Broyles . ....... ... i Rocky Mount
Carrie Jane Buell ........... ... . i Chapel Hill
Candace Laurel Bullock .. .......... .. it Raleigh
Brian Dennison Bumgardner .......... ... .. ... . . . Raleigh
Ashley Lauren Bumgarner .......... ... .. .. . i Liberty
Winnie Burgess . ....... ... Raleigh
James Ithiel Burns IIT ... ... .. e Cary
Seth Peter Buskirk ... ... ... .. i e Wilmington
Micheal Edward Butler ....... ... .. .. . . Charlotte
Christie D. Bynum . ........... . i e Durham
Kimberly Nicole Callahan . ........... .. .. .. .. Lillington
Heidi Isabella Campbell . .. ........ .. it Carrboro
Michael Alan Cannon . .............iiitn it Charlotte
Vernon Elliott Cardwell, Jr. . ............ ... Stoneville
David Hatcher Carpenter .................ouiuiniiunenenn.nn Alexandria, Virginia
Robert C. Carpenter . ...........uuitiniii ittt Buies Creek



LICENSED ATTORNEYS

Nicholas George Carr . ...........uiiiiti it Durham
Tiffany Andrews Cartwright .......... ... ... ... .. i, Raleigh
DevlinJames Cary . ... .......cutiriin i Charlotte
Kathleen Anne Cavanagh ........... ... . ... . i, Fletcher
Edward Thomas Thornell Chaney ................ Washington, District of Columbia
Nathan Seth Chapman . ............... ..ttt Jacksonville, Florida
Megan Elizabeth Chappell . ............. . . . i Raleigh
Sarah Kathryn Chasnovitz ............. ... .. ... .. ..., Arlington, Virginia
Susan Pei-Shan Cheng . ............ . i Raleigh
Alexander Shi-Hon Chu ........... ... ... . .. Chapel Hill
Glen Andrew Cipriani . ........ ...t e Huntersville
David Paul Clapsadl . .............. 0.t Chapel Hill
Angela Parris Clark . ......... .. .. i Granite Falls
Elizabeth Cameron Clauss . . .. ......vti it Winston-Salem
David Adam Coleman .. ............. ittt e Raleigh
McKenna Kathleen Coll .. .......... .. ... ... Nazareth, Pennsylvania
Neal Anthony Collins .............. ..., Columbia, South Carolina
Elizabeth Revell Connolly ............ ...t Holly Springs
Jeffrey Burton Connolly . ............ .. it Durham
Collin Patrick CoOK ... ... ... i i et Raleigh
Matthew Alan Cordell .......... ... ... i New Bern
Warren Patrick Cornelius ............c.. . i Charlotte
Elizabeth Sue Cornwell . ........... ... . . i Raleigh
Clara Rainbow Cottrell ........... ... .. i Lewisville
Colby Morgan Crabb .. ......... ... .t Statesville
Natalie Amber Crater . ... ...ttt Winston-Salem
Devon Elvis Crosbie ........... .o Carrboro
Ryan Robert Crosswell . .......... ... i Durham
Jennifer Honey Csik . ...... ... e Charlotte
Mark Timothy Cummings . ............ouuitirinn e Greensboro
Robert Steele Cummings .. ...ttt Durham
Kelia Eileen Cummins .............. ... .. i, Brooklyn, New York
Brooke Lauren Dalrymple ....... ... .. .. . e Raleigh
Kyle Clayton Dart .. .........ouuiuii it eieeaenn Harkers Island
Geoffrey Paul Davis . . .. ...t e Cary
Patience Ann Davis . . ... ... e Raleigh
Eva Marijke De Grauw . ...........ouiitiii it Charlotte
James Ryan DeMay . .......... .. e Charlotte
LiaAnne DeRito ......... ... . . i Charleston, West Virginia
Brett Joseph DeSelms .. ........ ... i Jacksonville
Andrew Justin DeSorbo ......... .. Salisbury
Rose Mary Staples Deese . .........uitiii i Charlotte
Michael Joseph Denning . ........... .. . i Raleigh
Shardul Subhash Desai ........ ... . i Durham
Bernard Michael Desrosiers .............. .. ... . ... Winston-Salem
Stephen Frederick Dimmick ........................... Columbia, South Carolina
Jessica Camille DiXoOn . ...... ... i Charlotte
Jeremy Cooper DOEITE ... ...ttt et Charlotte
Chad Ray Donnahoo ..............i ittt Micaville
Amber Ayers Dorrell ............ .. ... .. .. i Rock Hill, South Carolina
Kenneth William Dougherty ........... .. ... . ... . .. . . ... Wake Forest



LICENSED ATTORNEYS

Stephanie Brooke Douglas . .......... ... ... . i Cornelius
Roland Curtis Draughn, IIT ......... ... ... .. ... .. ... Kenansville
Mariel Dreispiel . ... ... ... e Asheville
Jennifer S. Drorbaugh . ........ ... .. ... . . Durham
Robert Brian Drozd . ........ ... . .. . Lexington
Eva Blount DuBuisson ............ . . Raleigh
John Arthur Duberstein ........... ... .. . i, Greensboro
Courtney Michelle Duncil .......... ... ... . i, Charlotte
John Christopher Dunn ............. ... ... .. New Bern
Cristin Rae Dunne . . ... ... i Pineville
Christian Emerson Dysart ............... ... Raleigh
Justin Isaac Eason ....... ... .. e Raleigh
Annette Kaye Ebright .. ....... ... . .. . . . Charlotte
Danielle Lynn Eckelt . . ... ... Concord
Jonathan Rutherford Eide ......... ... .. ... . ... . . . . . . . . i Charlotte
George Keene Ennis II . ... ... ... . . . i Raleigh
Andrew Jacob Epstein . ...... ... . e Raleigh
Jennifer Lynn Erickson .......... .. . e Raleigh
Joseph John Estwanik IV ... ... .. .. . . . . . . Charlotte
William Stewart Eubanks, II ........................... South Royalton, Vermont
Jodi Elizabeth Everts .......... .. . i Lillington
ChuiHao Farn .......... .. e Durham
Thomas Walker Farrell ......... ... .. ... .. . . .. Orlando, Florida
Wesley Franklin Faulk . .......... . . . . i Monroe
Daniel Gregory Laidlaw Feldman .............. ... ... ... .. ... ...... Chapel Hill
Melissa Gunthner Ferrario .............. .. .. .. .. i, Winston-Salem
Kimberley McEwan Ferris .......... ... . . . .. Charlotte
KyleJames Fiet .. ... e Chapel Hill
Jocelyn Anne Fina ......... .. .. . Winston-Salem
Susan Elizabeth Upton Finch .......... ... ... ... ... ... ... ...... Holly Springs
Daniel James Finegan .. ....... . ... . .. . Charlotte
Lauren Victoria Flatow ......... ... .. .. . i Charlotte
Jessica ShaRon Fludd .............................. Charleston, South Carolina
Christopher David Flynn .. ........ ... ... ... .. Wilmington
Brian Christopher Focht .......... ... ... ... .. . i, Winston-Salem
Lisa Mary Forsythe ... ... ... e Mocksville
Jeremy Stuart Foster ... ... i Charlotte
Clermont Lee Fraser . . ...... ...t Raleigh
Nicholas Reid Frazier ........... ... .. . . . .. Glasgow, Virginia
Candace Scott Friel ... ... .. Rural Hall
Jonathan Edward Friel ......... ... .. ... .. . . . . . Rural Hall
Elizabeth Beetham Frock ........ ... .. .. . .. . . . . i Durham
Kimberly G. Furr ........... ... . Winston-Salem
Victoria Marion Gillispie ........... ... i Fayetteville
Michael Jeffrey Geiseman . ..............c.iuiinininiunenenennenenannn Raleigh
April Marie Giancola . .. ... ... i Raleigh
Frank Willis Gibbes ... ... i e Charlotte
Carolyn Marie GilliKin . ........... ... .. i Chapel Hill
Elaine Louise Gilmer . . ... ... . Charlotte
Jeanna Camille Gladney . ........... ...ttt Garner
Mark Andrew Golden . .. ... ...ttt Fairfax, Virginia



LICENSED ATTORNEYS

Daniel John Golonka . ...... ... i e Durham
AliISON ANN GOOASON . .« .ttt ettt et Clinton
Robin Michelle Goulet . . ............ i Fayetteville
Inezmarie Kristin Graci . ....... ... . i Charlotte
John Carter Grant ........... ... .ttt Greensboro
Tonya Shane Graser ..............c.cuuueuinmennenunnnn.. Andersonville, Tennessee
Jeffrey Richard Gray .......... ...t Charlotte
Kimberly AnNn Gray ... ........o.iuiii e Charlotte
Deborah Michelle Greene . ........... ...ttt Fuquay-Varina
Crystal Gayle Grimes . .............uuiiiniin i Holly Springs
Trenton Michael Grissom ............ .. i, Charlotte
Ryan Jennifer Hackman ......... ... ... .. . . . . Lillington
Mary Katherine Hackney ............ .. . . . .. Charlotte
Robert Vernon Hale ........ ... .. . . . . i Chapel Hill
GemaJunco Hall ........ ... Greensboro
Sharon Nicole Hancock .......... ... .. ... . ... Bishop, Georgia
Spence Wilson Hanemann .............. ... ... .. i, Charlotte
Sara Elizabeth Hanley ............ ... .. ... .. i, Tamarac, Florida
Morgan Leigh Hannan ........... ... ... . . . .. Chinquapin
Steven Dax Hardgrave ...............c. ittt Matthews
Trish Jovon Hardy . ......... .. . e Durham
Elizabeth Louise Harris . .. ........ ... Charlotte
Daniel Stuart Harrison . ........... .. i Raleigh
Michael Brian Hartwich . ........ ... . ... . . Carrboro
Vida Caroline Harvey . ............ ..t Charlotte
Lauren Elizabeth Hassler . ... ....... .. . . . .. Boone
Andrew David Hathaway ............ ... . i, Chapel Hill
James Ryan Hawes .. ... ... . . e Raleigh
Lee Claiborne Hawley . ............. ittt Archdale
Anne Cummins Hazlett ....... ... ... Durham
Janelle Marie Headen . .. ........ ... i i Sanford
Kristen Waldman Heath . .......... ... ... . . . . . .. Wilmington
James Eugene Hedrick . . ... .. .. . Jamestown
Colleen Kay Heibeck . ........ ... Huntersville
James Ralph Heidenreich, Jr. ......... ... ... . . . . . . . Charlotte
Rita Pearl Henry ... ... .. . e e Raleigh
Jennifer Cargos Henson . ........ ... .. i Raleigh
Gilda A. Hernandez . ............. ittt Long Beach, CA
Stephen Anthony Herrera . ........... ... ... .. . i iiiienon.. Fuquay-Varina
Renorda EulissaHerring . . ......... .. . .. . .. . .. Acworth, Georgia
Carroll Edward Hightower III ........ ... .. ... .. ... .. . . . .. Raleigh
Amanda Suttle Hitchcock ...................... Washington, District of Columbia
Jonathan Lewis Hoff .......... .. ... ... ... . ... ... ... .. ... Pflugerville, Texas
Ryan Patrick Hoffman ........... ... ... .. . . . . i Kernersville
Benjamin William Hogan . ............................. Columbia, South Carolina
Erin Elizabeth Holden . ....... ... ... .. .. . . i Shallotte
Anna Marguerite-May Jones Holloway . ........... .. ... ... ....... Winston-Salem
James Alexander Holmes .. .......... . ... . . . i Buies Creek
Anthony Wayne HopKins . . ....... ... . i Greensboro
Kelli Goss HOPKINS . . ... oot e e e Raleigh
David Fletcher Hord IV ... ... .. . e Chapel Hill



LICENSED ATTORNEYS

Mark Mansfield Hosemann . ..............c. .. Charlotte
Henry Crayne Howes, Jr. . . ... ... i Wilmington
Whitson Stevens Howie, III . ....... ... ... ... . . .. Pfafftown
Aprilia Elizabeth Hubbard ........... ... ... ... ... . .. ... . . ... Mooresville
Sherri Denise Hubbard ............. ... ... ... ... .. ... .. ... .. Orlando, Florida
Michael Paul Hummel ........... ... ... . ... . . . . ... Winston-Salem
Joel Jerome Humphries . . ... ... Durham
Justin Kenneth Humphries .......................... Hilton Head, South Carolina
Jonathan Wayne Hunt ........... .. . .. . . . . . . Angier
Derek Lee Hunter .......... .. ... . . .. Morrisville
Ellen Earle Hunter ........... ... .. .. i, San Diego, California
Justin Blake Hunter ......... ... .. . . . . Beulaville
Banks Hudson Huntley . . ... ... .. e Raleigh
PrestonJohn Hurrell ...... ... .. ... .. .. . . . Charlotte
Hanan Idilbi ........ ... .. . Arlington, Virginia
Jeremy Daniel Ingle ....... ... .. .. . . Morganton
Natalia Kalina Isenberg . ....... ... .. i Raleigh
Kristy Jean Jackson .. ... ... Goldsboro
Samantha A. Jameson .. ...........o it Durham
James Louis Jansen, IT . .... ... ... . . e Raleigh
Henry M. Jay . ... Durham
Deanne Michelle Jeffries .......... .. ... . i Matthews
Chester Lee Jenkins ................. ..., Virginia Beach, Virginia
Robert Cushman Jenkins ........... ... . i Charlotte
Allen Morgan Johnson ............ ... i Elizabethtown
Becky Berry Johnson ........ ... . Garner
Danae Sacha Johnson .......... ... ... i Charlotte
Jamie Lynn Johnson . .......... ... . Charlotte
Joel Lee JONNSON .. ... ... . i e e Chapel Hill
Patrick Anthony Johnson ......... ... ... .. . . . . Greensboro
Tanisha Puanani Johnson ........ ... .. ... .. . . . . i Durham
Cheryl McDonald Jones ............ ..., Hendersonville
Erin Hailey Jones . . .. ... e Charlotte
Lareena Jones-Phillips .......... .. . . i Morrisville
Peter Michael Kamarchik .......... ... ... . . . . . . i Raleigh
Patrick Michael Kane ....... ... ... .. .. . . . . . Greensboro
William Karim ............ .. ... i Shaker Heights, Ohio
Amy Dionne Keffler ............. .. i Chapel Hill
Thomas Arrowood Kellis IT .. ...... .. .. .. . . i New Bern
Robert Mills Kennedy, Jr. . ....... .. Raleigh
Jason Laurence Kesler . . ... ... .. . . Wilmington
Laura Lynn Kiefer . ... . . Chapel Hill
KevinJoseph Kiernan .. ...... .. .. . . Raleigh
David Coleman Kimball ......... .. .. .. . .. . i Charlotte
Leonard Thomas King ......... ... . i Biscoe
Mark Stephen King . . .. ... . . Wilmington
Matthew Theodore Kirtland ....................... ... ... Franklin, Pennsylvania
Anna Grace Kizer ........ .. ... Raleigh
Karl Jay KIInCK . .. ... e Durham
Kristine Marie Knodel ......... ... .. . i Goldston
Camila McLean Knowles .. ... ... . i Durham



LICENSED ATTORNEYS

Brian Eugene Koontz . ......... ... .. i Carrboro
Lisa A. KOSIr . ..o Waynesville
Anna Maria Rallis Kouba ....................... Washington, District of Columbia
Robert Lawrence Krieg, Jr. . ... .. .. Durham
John Lance Kubis, Jr. . . ... ... Grundy, Virginia
Elizabeth Ann Kuhnlein ........ ... . . . . i Greensboro
Michael Evan Lacke . ..... ... .. . i Charlotte
Derrick M. Land ... ... ot e Charlotte
Kristen LeAnn Lankford . .......... .. . ... . Ronda
Rita M. Lauria . . ... .. Wilmington
Katie Antreya Lawson . ........... ... ..., Columbia, South Carolina
Penelope Nicole Lazarou ............. ... i, Charlotte
Ryan William Leary .......... ... i Fayetteville
Jamie Cheng-Lin Lee .. ... ... e Cary
Joshua Austin Lee . ... ... e Siler City
June Q. Lee . ... ... Flower Mound, Texas
Laura Elizabeth Lee ... ... ... . i Chapel Hill
Andrea Maria Leslie . ........ ... .. Lawndale
Lia Anne Lesner . ... ... . e Charlotte
Anna Kathryn Asher Lester. .. ...... ... ... .. Charlotte
Rachael Vivian Lewis ... ....... ... ... ... ... Seneca, South Carolina
Charles ANArew Leyes . .. ..ottt e et Charlotte
Maria Lucia Linck ... ... . Durham
Sonya Schiff Linton . ........... ... . e Durham
Gerald Leland Liska . ....... ... i Pfafftown
Bonnie Jean Little . ..... ... ... Charlotte
James Prescott Little ... ... ... ... e Raleigh
Von Donyal Locklear . ....... ... .. e Benson
Ryan Patrick Logan .. ............ i Charlotte
Jennifer Elizabeth Long .. ........ ... . . . Denver
Richard Franklin Long . ........ ... . e Cary
Guy JOhn Loranger . . ...t e Mebane
EvaLorenz .. ... . Durham
Sarah Phillips Lynne . ........... .. .. Charlotte
Daniel MacMillan MacGuUire ............. ..o iuinmininininnnenannens Lenoir
Neil Towns MadduX . ... .c.vn it e e Charlotte
Janet Robins Malkemes ........... ... . Charlotte
Matthew Hilton Mall . . ... ... e Raleigh
Christopher John Mann . ............. .. ittt Durham
Caroline Ann Mansfield . ......... ... .. . i Mooresville
Emily Huntington Margolis .............. ... . .. Raleigh
Sarah Hammond Marks . . ......... i e Charlotte
Emily Christine Mason ................couitiniinrnnennnn.. Fayetteville, Georgia
Justin Lee Mauney . .. ...t Fuquay-Varina
Sarah Martin Mauney ...............cuiniitininennnnnnennn.. Fuquay-Varina
Elizabeth Lynn Maurer . .......... ...ttt Asheville
Bellonora Fenita McCallum . .. ......... .. Rockingham
Jonathan Alexander McCollum ......... .. ... . ... Raleigh
Catherine Kinlaw McCulloch ....... ... ... . .. .. . . ... Elizabethtown
Mark Thomas McCullough .. ...... .. .. ... . .. Holly Springs
Brian Thomas McCully ............. ..., Pittsburgh, Pennsylvania



LICENSED ATTORNEYS

James Marshall McEIroy ........... ... i Morrisville
Ann Michelle McEntire .......... ... ...t Angier
George Nelson MCGTEZOT . ..o v vttt et ettt et e ans Cary
Molly Leigh McIntosh . ........ .. . . . e Davidson
Michael Douglas McKnight ........ ... ... . . . . . . Raleigh
James Carlton McLamb, Jr. ...... ... . . . . . Raleigh
James Raymond McMinn . .......... ...t Jacksonville
Laura Forehand Meads ............ ... it Kitty Hawk
Eddie Lamar MeeKks . ... ...t Gastonia
Laurie Jean Meilleur ......... ... .. . . Carrboro
Jessica Steuart Mering .. ........... . Towson, Maryland
Eileen Ryan Meyer ... ... ... e e Raleigh
Lori Abel Meyerhoffer .......... .. ... Raleigh
Glenn Edward Miller, Jr. . .. ... ..o Kernersville
Kathleen Laural Miller . ... ....... .. ... . .. i Carolina Beach
Mark Edward Miller . ... ... ... e e Raleigh
Scott Robert Miller .. ....... ... oot Charlotte
Susan Catlin Miller ........... ... e Charlotte
William Michael Miller ......... ... .. .. . . . . . .. Charlotte
David Pipes Milling, Jr. . ... . . . Charlotte
Wesley Aaron MiSSON .. ... .ottt et Charlotte
Adam S. Mitchell . .. ... ... e Raleigh
Grant Stephen Mitchell .. ..... ... ... ... .. . i, Fayetteville
Matthew Rostan Mitchell .......... .. ... . . . . Valdese
Amy Prakash Mody . ..........o it e Cary
Stefanie Lauren Moody . ......... ...ttt Atlanta, Georgia
Chara Michelle MOOYe . ....... ..o iniii e Pineville
Christopher Scott Morden ............ ...t Raleigh
Brian Gene MOITISON . . . ...ttt e et e Asheville
Matthew James MOTITiSON .. ... ...ttt Hillsborough
Daniel Paul Mosteller .. ......... .. . e Chapel Hill
Kristie Lynne Muller . . .. ... .. e Greenville
Alexandru Virgil Muntean . ............ ..t Charlotte
Thomas Otis MUITY . ... ..ottt e e et e Morrisville
Aubrey Kristine Myers . . ......... it e e Sanford
Jason Rudolph Navari ............ . i e Durham
Tracy Nayer . ... ... e e Durham
Matthew Joshua Neil ........ ... . ... . . i, Nevada, Missouri
Tiffany Renee Nevel .. ...... ... i Huntersville
Ellen Ashby Newby .. ... .. i Winston-Salem
Joshua Allyn Newell ... ... . e Durham
My Trung Ngo . . ..ot e e e Raleigh
Justin Robert Nifong . ........ ... . . Lexington
Anna Brooke Nisbet ............ . i Charlotte
John Sayer Nixon ............ ..., Chapmansboro, Tennessee
Kristen Jean Northrup ........... . . .. . . i, Morrisville
Daniel Gene O’'Boyle ...........i i Cadillac, Michigan
Gertrude Opoku-Mensah . ......... ...t Charlotte
Joshua James Otto . ... ... .ot e e Raleigh
Jon Scott OVerbey . ... ..o e Carrboro
Bradley Keith Overcash ................. .. Thomasville



LICENSED ATTORNEYS

Kristin Leigh Packard ......... ... . .. . . Belmont
Michael Robert Paduchowski .......... ... ... ... . . .. . . . Durham
Hugh Brock Page . ......... .. . i Chapel Hill
Kathryn Heneroty Paradise .. ....... ... ... .. i, Cary
Keesta Danielle Pass . ....... ... . i Durham
Ankit Ashvin Patel . ......... ... .. . . Chapel Hill
Mudit Jagdish Patel .. ....... ... . . Indian Trail
Sejal Vinod Patel .. ........ . e Cary
Katherine Elizabeth Payerle ............................... San Diego, California
Martha Nance Peed . ........... ... Chapel Hill
Canon Pence . ... e Chapel Hill
Christopher Putnam Perkins . ......... ... ... ... . ... Mebane
Christian Lee Perrin .. ... .. .. Charlotte
Jennifer Diane Phillips . ......... .. i Carrboro
Matthew Pate Phillips . ....... ... ... e Beaufort
Benjamin Michael Pickett ......... ... .. . . Carrboro
Allyson Denise Pierce ........... .. . i Chapel Hill
Shalanna Lee Pirtle ... ... ... . Charlotte
Jon Stephen Player . ............ ... Charlotte
James Bradford Polk . ....... ... .. ... . . Greensboro
Joseph Andrew Ponzi ......... ... ... . . . . Greensboro
Michael Raymond Porter .......... ... ... . . .. Fuquay-Varina
Curtis Scott Potter . . ... .. e Cary
Caroline Hardesty Powell ............ ... .. .. . i, Chapel Hill
Elizabeth Maxwell Prewitt . .. ... ... . . i Raleigh
Amanda Brooke Prince . ........ ... .. . Tabor City
JessicaLynn Pyle ... ... .. . . Winston-Salem
Joshua Dwain Quidley . . ...t e Elizabeth City
Nathaniel Thomas Quirk ........... ... ... . ... Gainesville, Florida
Christopher Patrick Raab ......... ... ... .. ... .. . . . . . .. Durham
Michael Scott Rainey .............. ... i Buies Creek
Amanda Gayle Ray ............. i Chapel Hill
Nikki Dawn Reason ......... ... ... i Buies Creek
Rebecca Finch Redwine . ... ... .. .. . e Raleigh
Sarah Kathryn Reid . ......... ... ... .. i Iron Station
Paul Benton Reynolds .......... ... ... ... ... ..... Redondo Beach, California
Ryan George Rich ......... ... . . . i i Charlotte
Summer Rose Rich . ........ . . e Apex
Drew Alan Richards ............ ... . . Cornelius
Emily Ruth Richardson ......... ... ... . . . . . . i Stokesdale
Benjamin Davis Ridings ........... . ... . i Greensboro
Courtney Piercy Ritchie .......... ... ... . . . i, Charlotte
April Danyelle Roaden . ........... .. Cary
Jonathan Neal Robbins ......... ... .. ... . . . . . . i, Winston-Salem
Daire Elizabeth Roebuck ........ ... ... . . . . . . . Raleigh
Andrew Michael Rogers . ....... ... . . i Chapel Hill
Morgan Hunter Rogers ......... ... ... i Charlotte
Patrick John Rogers . ..... ... ... . i Charlotte
Quinn Renee Rosborough ............ .. .. .. ... .. ... .... Chesapeake, Virginia
George Edward Rouco ......... ... .. .. .. . i, Rockville, Maryland
Alan Michael Roughton ......... ... ... . . . . i Greenville



LICENSED ATTORNEYS

William Thomas Rozell, IT . ... .. .. . e Tarboro
KellyAnme Rutan . .......... ... .. i, Gaithersburg, Maryland
Gemma Lilian Saluta ............ .. . . . Winston-Salem
Sarah Elizabeth Saunders ............ ... .. ... ... Atlanta, Georgia
Matthew Moore Schofield .......... .. .. . .. Durham
Jamie Sittig Schwedler .......... .. .. . . e Durham
Kia Narissa Scott . ... ..ot e Raleigh
Marie Coridalia Scott ........ ... ... i Greensboro
Sharon Griffin Scudder .......... ... .. Raleigh
Natalie Michele Scurry ... .......... it Charlotte
James Linville Senter . ........... .. Chapel Hill
Michael David Shaffer .......... ... ... ... . . i, Batavia, New York
Anup M. Shah . . ... Charlotte
Chandan Yajaman Shankar ............. ... ... Apex
Benjamin Patrick Shankle . ........ ... ... .. . . . i Winston-Salem
Brooke Elizabeth Shepherd .. ........ .. ... . ... . . . . . . ... Chapel Hill
Adam Maher Shestak . .. ... ... e Durham
Heather Michelle Shirley . ............ . e Carrboro
JessicaJane Sibley . . ... .. Durham
Neil Michael Sicarelli ............. . i i Raleigh
Amanda Kay Sifford ........ ... ... .. . . Nashville, Tennessee
Matthew Vernon Silva .......... ... ... i Winston-Salem
Michael Trevin SIlVer . ... ... e e Durham
Deborah Blake SIMPSON . . . ...ttt Raleigh
Jasmine Michele Singh . . ....... ... . Lexington
Laura Ann Slaughter . ......... ... ..ttt i Pittsboro
Richard Colby Slaughter ............. ...t Huntersville
Kirsten ElenaSmall ................................. Greenville, South Carolina
Joshua Bryant Smith .............. ... ... ... ... ... ...... Dania Beach, Florida
Peter Charles Smith .. ...... ... .. . Mooresville
Timothy Carl Smith, Jr. ....... .. ... . ... . . . Rocky Mount
William Blount Snyder, Jr. ......... ... Chapel Hill
Edward Charles Sopp, Jr. . .. ..ot Raleigh
Nathan Walter Spanheimer . ........... ... .. . . . .. Charlotte
Deborah Hill Spencer . ............. .. Chapel Hill
James Williams Spicer III . ...... ... . . i Goldsboro
Michael Louis Spicer . . ... e Charlotte
Drew Stuart Sprague ......... ... .. Raleigh
Katherine Strayer Stafford ............. .. ... ... .. ... .. ..... Wrightsville Beach
Stephen Adam Stallings .. ........... .. ... .. . i Winston-Salem
James Allen Steele .. ... ... Winston-Salem
Leslie Jean Stephens ... ... ... Carrboro
Mark Douglas Stewart .. ......... . e Kenly
Kyle R. Still . ..o e Bahama
Meredith Grey Stone . . ......... i et e Charlotte
Shandra Nanette Stout . ........ .. ... . .. i Winston-Salem
Jason Philip Stratmoen ............. .. ... ... .. .. . ... Nashville, Tennessee
Edward Taylor StUKeS ... .......utitii ittt et eae e Chapel Hill
Colleen Theresa Sullivan ........... .. .. .. i, Greensboro
Jason Gene Sullivan . .......... .. Dunn
Kara Shemae Sullivan . ............. ... i Lexington



LICENSED ATTORNEYS

Lisa Gail Sullivan . ........ .. Charlotte
Teresa Nichole Swanhorst ........... ... ... ... Durham
Michael Joseph Sweikar .............. ... i Chapel Hill
Jeremy Ross Swindlehurst ........... .. ... i Greensboro
Kimberly Jean Tacy . ...........uuiniit e ie e Chapel Hill
Robert Lester Tan . .. ...ttt et ee et Chapel Hill
Gene Brentley Tanner . ........... .. i Lillington
Adam Patrick McInnis Tarleton ........... .. .. .. ... Greensboro
Tyler Mattew Tarrant ...................ciiieiuvnen... South Arlington, Virginia
Joshua James Teague . ... ... . e e Boone
Sheila Njonchop Tegomoh .............. .. ..t Durham
Aaron Joseph Terry . ........ .. i Plantation, Florida
Jonathan Caleb Thomas .. ............. ... i, London, Kentucky
Aminah Malikah Thompson ............ .. . . i, Durham
Curtis Keith Thompson . . ... ..o e e e e Cary
Kelly Elizabeth Thompson .. .......... . e Raleigh
Layton Carter ThOmpSON ... ...ttt Carrboro
Leah Monique Thompson . ............ it Durham
William A. TODIN . . ..o Durham
Melvin Lorenzo Todd, Jr. . ....... ... .. i Midlothian, Virginia
Emily Gretchen Tomczak . .......... i Raleigh
Frank Louis Tortora ITL . . . .. ... ... . . e Raleigh
Jenna Marie TUINET . . ... ..ot e e Raleigh
Kimberly Anne Turner ............. ... Fuquay-Varina
Luke Joseph Umstetter .................ccoiiiuun.n.. Greenville, South Carolina
Matthew Lee Underwood . ......... ..., Charlotte
Michael Leonard Urschel ......... ... . . . . . i, Charlotte
Carol Lynn Vandenbergh ............ ... ... .. .. . i, Fuquay-Varina
Emily Marie Vanderweide .............. ... ... . i, Arlington, Virginia
Lauren May Vaughn . ......... . . . Chapel Hill
Sara Elizabeth Ventura ............... ... .. ...cciiuon... Williamsburg, Virginia
Kara Colleen Vey . . ..ot e e e e e Huntersville
Daniel Brandt Vorhaus ......... ... ... . Chapel Hill
Allison Clarice Wagner ...............oouiininimenenennenenennnnn Winston-Salem
Leslie Erin Wagstaff . . ......... ... . . i Charlotte
Whitney Sarah Waldenberg ................c0 i, Winston-Salem
Christopher John Waldon ................ ... iiitiiiiinnann Chapel Hill
John Albert Walker IIL . . . ... ... . Charlotte
Mary Charles Wall . . ... ... e Raleigh
Sarah Elizabeth Wallace ............ .. .. .. .. . i, Winston-Salem
Jill Christine Walters . ..........o .o i Raleigh
Jonathan Paul Ward .. ........ .. ... . .. . Greensboro
Lori B. Warlick . ....... . . Raleigh
Gregory W. Warren . ... ...ttt e Apex
Amanda Marie Wease . ....... ... . Durham
JoelRay Weaver . ....... ... i Palm Harbor, Florida
Patrick Benton Weede ........... .. . . . i Chapel Hill
Matthew Patrick Weiner .......... .. . ... . . i Chapel Hill
Kathleen Cloud Wendell ....... ... ... . . . . i Charlotte
Alexander Conrad Wharton .............. ... i, Durham
Quinn Barbara White . . .......... ... e Cary



LICENSED ATTORNEYS

Farah Lisa Whitley-Sebti ........... .. ... . . i Chapel Hill
Alicia Dawn Jurney Whitlock ............. ... .. ... ... . .. Buies Creek
Mark Steven Wierman . ... ....... ..ottt e Davidson
Lindsay Celeste Wilkes .. ....... ...ttt Chapel Hill
Terrance Lee Williams . ...... ... .. i i Clinton
James Timothy Wilson . ......... .. .. i Raleigh
Melanie Rachael Wilson ........... ... .. . . .. Edmond, Oklahoma
Brian Eugene Wise . ..... ... . .. . . Apex
Derek Michael Wisniewski . ........ ... .. . . . .. Durham
Thomas Lightburn Woodrum, IT .......... ... .. ... ... ... . ... ... .. Wilmington
Wesley Allen WOOteN ... .. ...ttt et Burgaw
Richard Charles Worf . ..... ... .. ... . ... . i Macon, Georgia
Mary Eva Hayes YOOSt . . .. ..ot e Charlotte
Hollie Christine Young .. .......... . e Efland
Laura Elizabeth Young . ......... .. .. . New Hill
Caroline Semmes Youngblade ............. .. ... . i Dunn
Geneva Long YOUTISE . .. ..ottt e Apex
Benjamin Oren Zellinger .. ....... ... .0ttt Chapel Hill
Artrese Nicole Ziglar .. ... ... i e Durham

Given over my hand and seal of the Board of Law Examiners on this the 18th day
of September, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 7th day of September 2007, and said persons have been issued a certificate of
this Board:

Akindele Adepoju . . . ..o vt Durham
Christopher Bengt Anderson ............... .. ... o.... Lake Forest, Illinois
John Joseph Banaghan ......... ... .. .. .. . ... . .. Greensboro
Ross Ritter Barton . ...... ... i e Charlotte
Jennifer Kathleen Bennington ............ ... .. . . . . i Cary
Meredith Monti Boehm . . ... .. .. . Raleigh
Galen Edward Boerema ... ......... ...t Raleigh
Roger Peter Bonenfant ........... ... ... .. . . i Charlotte
Jeffrey Dana Bradford . ... ....... . ... . .. . Cary
Gary Lee Capps, Jr. .. ... Marietta, South Carolina
Robert Gordon Chambers . ........ ... .. i Charlotte
Damon James Circosta . ............ . i Raleigh
Tamara Alexis Crepet . ........ ...t Ithaca, New York
Jean M. Croughan . ........ .. ... Stuart, Florida
Melissa Erin DilKs . ... ... e Charlotte
Thomas Andrew Gigliotti . ...... ... .. . . i Raleigh
Thomas Edward Holsten . . .. ... . i e e Cary
Carly Elizabeth Howard ............. .. ... i, Charlotte



LICENSED ATTORNEYS

Christina Rampey Hunoval . ........ ... ... .. . . i, Charlotte
John Thomas Langston IV . . ... ... . . i Charlotte
Carlos Andres LOPez . ...ttt e Chapel Hill
Jose Manuel Luis . .......... . i Fort Mill, South Carolina
Jefferson Van Daele Mabrito ........... ... .. . . i Charlotte
James Matthew Markham . ......... ... .. ... . . . i, Durham
Victorianne Maxwell ... ... .. e Durham
Stuart Leighton Mills . . ....... ... . . Pinehurst
Carrie Elizabeth Snow Miranda ............. .. ... .. ..., Charlotte
Peter Sands Moeller .. .......... it New Bern
Steven Craig MOTTISON . .. ... ..t e e Apex
Bobby Ray Mosely, Jr. . ... e Durham
Jacob Matthew NOITIS ........ ... i Chapel Hill
Janna Marie Nuzum . .......... .. e Winston-Salem
Alexander Miller Pearce . ............. .ttt Cary
Kimberly A. Richards . ......... ... . e Cary
Christopher Harrison Roede . . ... ... i Cary
Erin Elizabeth Rozzelle . ...... ... .. ... . . . . Charlotte
Makila A. Sands .. ...t e Charlotte
Priya Tupil Sarathy . ........... . . e Raleigh
Andrew Thomas Scales . . ...ttt Charlotte
Bonnie Beth SilcOX . ... ... . Matthews
Julia Blue Singh ... ... . Gastonia
John Steward Slosson .. ..............c.ciiiiiniann... Charleston, South Carolina
Elesha M. Smith . ... ... e Durham
William Albert Smith, V ... ... . Raleigh
Anthony Bernard Taylor . ............. . i Charlotte
Glenn Clark ThOmMPSON . . . ..ot e e e e Charlotte
Molly Berentd Widener Thompson ........... ... ... i, Charlotte
Keith Tinnille Tinneny . . ... .. e Charlotte
Patrick Jude Togni . ........ ... . . i e Chapel Hill
Daniel Rocco Visalli ......... ... ..t Charlotte
Denis VOIKOV . ... Greensboro
La Donna Maria Webster . . ........ ... e Durham
Eric Francis Wert .. ... i e Jacksonville
Richard Gerard Wheelahan . . ........... ... ... .. . i, Charlotte
James Courtney Williams . ........... ... .. i, Dunn
Omowunmi Olaitan Williams ............ ... .. ... .. 0., Greensboro
Virginia Hope Williams . ......... .. .. .. . i Durham

Given over my hand and seal of the Board of Law Examiners on this the 18th day
of September, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners on
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the 7th day of September 2007, and said persons have been issued a certificate of
this Board:

Peter Stewart Adolf . ........... .. . . e Huntersville
Jodi Rene ANderson ... ..........i.iniiin e Charlotte
Susan Pfleeger Andre . ......... ...ttt Holly Springs
Hal LaVaughn Beverly, Jr. ..................... ... Surfside Beach, South Carolina
Nathan Brooks . ......... . e Charlotte
Walter James Devins . ........ ..o e Wake Forest
Arin Briana Jones . ....... ... Morrisville
John C. Kuzenski . ........... i e e e e Apex
Miguel Antonio Manna . ............ouinintnnen i Charlotte
James Almond Merritt, Jr. . ........ ... .. .. L L. Coumbia, South Carolina
Tin Thanh Nguyen ... ... ... et Durham
Paige Hadtke Pease . ...... ... . . Charlotte
Kathleen Marie Richards .............. ... .. ... .. ..... Harrisburg, Pennsylvania
Christine Marie Robbins . ............. ... i, Sherrills Ford
Anthony Christopher Robinson ............ .. ... . . . i, Charlotte
Cassandra StubDS . . ... ... i Durham
Adam Gavin Tarsitano ............. .. Youngsville
Tatjana VUJiC ... ...t e Chapel Hill
Allison Shoshana Wexler . . ... .. Greenville

Given over my hand and seal of the Board of Law Examiners on this the 18th day
of September, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
Tth day of September 2007, and said person has been issued a certificate of this Board:

Raquel Kathy Wilson . .......... ... i e Asheville

Given over my hand and seal of the Board of Law Examiners on this the 3rd day
of October, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FreD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
Tth day of September 2007, and said person has been issued a certificate of this Board:

Caroline Elizabeth Wainright ............ ... ... ... ... .. ... ... ...... Charlotte
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Given over my hand and seal of the Board of Law Examiners on this the 24th day
of October, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on
the 14th day of September 2007, and said persons have been issued a certificate of
this Board:

Frances Marie Clement .. ....................... Applied from the State of Illinois
Peter Fitzgerald Dwyer .. ....................... Applied from the State New York
Afi S. Johnson-Parris ................ ... ... ... Applied from the State of Georgia
Jane Ellen Nohr .......... ... ... ... ... ... .... Applied from the State of Kansas

Given over my hand and seal of the Board of Law Examiners on this the 17th day
of October, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 14th day of September 2007, and said persons have been issued a certificate of
this Board:

Tanzania Chevin Cannon-Eckerle ......... ... ... ... ... ... .. ... ..... Charlotte
Sonya Pfeiffer . ... ... .. ... . e Charlotte
William B. Smith, Jr. . ... ... Statesville
John Joseph Sullivan .............. .. ... ... ... ... ... Woodbridge, Connecticut

Given over my hand and seal of the Board of Law Examiners on this the 24th day
of October, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 21st day of September 2007, and said persons have been issued a certificate of
this Board:

Kyle Alexander Fletcher . ........ ... . . . . . i, Charlotte
Tobias HOrne ... ... Charlotte



LICENSED ATTORNEYS

Svend Hewitt Deal . ..... ... . Charlotte
Kristopher Colorado JONes .. ...... ...t Charlotte
Karen Diane Washington . ........... ... .. .. . . i i Charlotte

Given over my hand and seal of the Board of Law Examiners on this the 17th day
of October, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 21st
day of September 2007, and said person has been issued a certificate of this Board:

Gayle LindaKemp ............. .. ... ... ..... Applied from the State of Michigan

Given over my hand and seal of the Board of Law Examiners on this the 17th day
of October, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 21st
day of September 2007, and said person has been issued a certificate of this Board:

Greg Lumelsky ........... ... . ... .. ... ..., Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 17th day
of October, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 21st
day of September 2007, and said person has been issued a certificate of this Board:

Douglas R. Wilner .. .......... . ... ... ... .... Applied from the State of Missouri

Given over my hand and seal of the Board of Law Examiners on this the 17th day
of October, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina
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I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on
the 21st day of September 2007, and said persons have been issued a certificate of
this Board:

Robert P. Edwards, Jr. . ........................ Applied from the State of Georgia
Daniel Jeremiah Spillman ....................... Applied from the State of Illinois

Given over my hand and seal of the Board of Law Examiners on this the 17th day
of October, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 21st day of September 2007, and said persons have been issued a certificate of
this Board:

Brooklyn Joy Bunch-AdKins .......... ... . . Raleigh
Glenn Eric Emery . ... ... e Chapel Hill
Jordan Jarreau Qualls . . ... ... Cary
Neil Wilton Scarborough ........ .. .. .. ... .. .. .. . . i Wanchese
LiBria R. Stephens ... ... ... e Durham
Kendra DeShea White . ............. i, Fayetteville

Given over my hand and seal of the Board of Law Examiners on this the 24th day
of October, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 5th day of October 2007, and said persons have been issued a certificate of
this Board:

Nikki Rita Beyer . . ... ... Glenville
Tiffany Kathryn EILiot . . ... ... e Apex
Wayne Aydlett Hollowell . ......... .. . . . i Clinton
Blair Macfarland Pettis .. ....... ... . . . Belmont

Given over my hand and seal of the Board of Law Examiners on this the 17th day
of October, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

1



LICENSED ATTORNEYS

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
5th day of October 2007, and said persons have been issued a certificate of this Board:

Jordan Nathan Bodner ..................... Applied from the District of Columbia
Thomas Lloyd Cetta . ........................ Applied from the State of Wisconsin
Stephen George Court ....................... Applied from the State of New York
Barry Friedlich ............ ... ... .. ...... Applied from the State of New York
B.POliverio ........... ... . ... Applied from the State of New York
Annette Michelle Willis . .................... ... Applied from the State of Georgia

Given over my hand and seal of the Board of Law Examiners on this the 17th day
of October, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
5th day of October 2007, and said persons have been issued a certificate of this Board:

Malcolm G. Schaefer .......................... Applied from the State of Georgia
Francisco Javier Velasco ..................... Applied from the State of New York
Suzanne D. Benoit ...................... Applied from the State of Massachusetts
Georgette Wanda Rosario .................... Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 13th day
of December, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 26th day of October 2007, and said persons have been issued a certificate of
this Board:

Aminda Byrd . . ... .. e Salisbury
Michael Weiland Chen . ............. it Pineville
David Donovan . ........... . Hillsborough
Nancy Peryn Harmon . ......... .. i e Raleigh
Henry Thomas Hunt . .......... .. ... .. .. Charlotte
Thomas Arrowood Kellis IT . ......... ... . .. i, New Bern
Matthew Thomas Marcellino ........... ... .. .. .. .. . .. Charlotte
Thomas DuBose McClure ............. ... it Huntersville
Guy Milhalter .. ....... . e Hillsborough



LICENSED ATTORNEYS

Jason Austin Morton . ............ i Southern Pines
Jeffrey William O'Neale . . ... ...t i et Charlotte
Millicent Henry Sanders . ... ... ...ttt Raleigh
Linda Ann Spagnola . .......... .. e Fuquay-Varina
Jeffrey Scott ThompsSon . .. ... ..o Youngsville
Jonathan Perry Watson . .. ....... ... Concord
Steven Michael Webster ........... ... .. Greensboro

Given over my hand and seal of the Board of Law Examiners on this the 13th day
of December, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 12th
day of October, and said person has been issued a certificate of this Board:

Lois Grossman ..................ccuuuinn... Applied from the State of New York

Given over my hand and seal of the Board of Law Examiners on this the 13th day
of December, 2007.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
2nd day of November 2007, and said person has been issued a certificate of this Board:

David A. Coolidge, Jr. . ... i Cary

Given over my hand and seal of the Board of Law Examiners on this the 13th day
of December, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on the
2nd day of November, and said persons have been issued a certificate of this Board:

David Brian Pevney ........... ... ... . ... ... Applied from the State of New York
Geoffrey B.Ginn ........................ Applied from the State of Massachusetts



LICENSED ATTORNEYS

Given over my hand and seal of the Board of Law Examiners on this the 13th day
of December, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FReD P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on
the 2nd day of November 2007, and said persons have been issued a certificate of
this Board:

Sidney P. Alexander . ............... ... .. .... Applied from the State of Tennessee
Robert L. Cavallo .............. ... ... ...... Applied from the State of New York
KevinJohn Coenen ............................ Applied from the State of Illinois
Joseph P.Covelli ......................... Applied from the State of Pennsylvania
Amy Christinade LaLama .................... Applied from the State of Colorado
Christine R. Farrell ............................ Applied from the State of Illinois
Barbara Fedders ........................ Applied from the State of Massachusetts
Laurie K. Miller .......................... Applied from the State of West Virginia
Edward P. O'Keefe .......................... Applied from the State of New York
William J. Robinson .................... Applied from the State of New Hampshire
Blake Edward Vande Garde ..................... Applied from the State of Kansas

Given over my hand and seal of the Board of Law Examiners on this the 21st day
of December, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARkER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 9th day
of November 2007, and said person has been issued a certificate of this Board:

Michael William Hennen IIT . ............... Applied from the State of Pennsylvania

Given over my hand and seal of the Board of Law Examiners on this the 13th day
of December, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRep P. PARkER III, Executive Director of the Board of Law Examiners of
the State of North Carolina, do hereby certify that the following named person was
admitted to the North Carolina Bar by examination by the Board of Law Examiners
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on the 9th day of November 2007, and said person has been issued a certificate of
this Board:

William Andrew LeLiever ... .. ... ... . Raleigh

Given over my hand and seal of the Board of Law Examiners on this the 21st day
of December, 2007.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by comity by the Board of Law Examiners on
the 7th day of December 2007, and said persons have been issued a certificate of
this Board:

Lotta Ann Crabtree ....................... Applied from the State of Pennsylvania
James M. Dedman IV ........... .. ... ... ...... Applied from the State of Texas
John Thomas Holden ........................ Applied from the State of New York
Hilary Karen Hughes ........................ Applied from the State of New York
Patrick L.Robson ........................... Applied from the State of New York
Henry W. Sappenfield . ................... Applied from the State of Massachusetts
Jason Dunlap Stevens .. ................... Applied from the State of West Virginia
Jacob Steven Wharton ........................ Applied from the State of Missouri

Given over my hand and seal of the Board of Law Examiners on this the 8th day
of January, 2008.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named person was admit-
ted to the North Carolina Bar by examination by the Board of Law Examiners on the
7th day of December 2007, and said person has been issued a certificate of this Board:

Clayton Paul Gladd . ......... ... e Reidsville

Given over my hand and seal of the Board of Law Examiners on this the 10th day
of January, 2008.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
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admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 7th day of December 2007, and said persons have been issued a certificate of
this Board:

Ross Hall Richardson ........... ... .. .. .. . . i, Charlotte
Anthony Mitch Walker . . ....... ... . i Taylorsville
Lynn Airasian ... ... e Cary
Mia Briann Bass .. ... .. Durham
Cynthia Ann Bullock Faucett ............ ... .. ... . i, New Bern
William Douglas Keith . . ....... ... . ... Naples, Florida
Christina Ellen Baker . ......... ... .. it Raeford
Kathleen Maher Lynch . . ... ... . . . . e Cary
David Thomas Miller . . ......... ..t e e Charlotte
Wyatt Benjamin Orsbon ............... . . i Charlotte
Jill Lauren Perhach . ... ... Apex
James Owen Reynolds . ........... i Asheville
Heather Heath Ryan ........... .. . . . i Charlotte
William Henry Shipley . ........... i Walkertown
David Jonathan Taube . .......... ... ... .. i, Rockville, Maryland

Given over my hand and seal of the Board of Law Examiners on this the 10th day
of January, 2008.

Fred P. Parker III

FExecutive Director

Board of Law Examiners of the
State of North Carolina

I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the
State of North Carolina, do hereby certify that the following named persons were
admitted to the North Carolina Bar by examination by the Board of Law Examiners
on the 28th day of December 2007, and said persons have been issued a certificate of
this Board:

Omari Menka Wilson ... ........ .. e Mebane
Christian Bennett Felden . ............ ... i, Cary

Given over my hand and seal of the Board of Law Examiners on this the 10th day
of January, 2008.

Fred P. Parker III

Executive Director

Board of Law Examiners of the
State of North Carolina
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CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

OF
NORTH CAROLINA

AT

RALEIGH

DEPARTMENT OF TRANSPORTATION v. M.M. FOWLER, INC.

No. 305PA05
(Filed 15 December 2006)

Eminent Domain— fair market value—lost business profits

The trial court erred by allowing quantified lost business
profits testimony in a condemnation action, and an appraisal
based on that evidence, for determining the fair market value of
the land on which a business is located, and the case is reversed
and remanded, because: (1) when evidence of income is used to
valuate property, care must be taken to distinguish between
income from the property and income from the business con-
ducted on the property; (2) the longstanding rule in North
Carolina is that evidence of lost business profits is inadmissible
in condemnation actions, and this rule comports with the federal
rule; (3) when government takes property, the damages are con-
fined to the diminished pecuniary value of the property incident
to the wrong; (4) just compensation is not the value to the owner
for his particular purposes since awarding damages for lost prof-
its would provide excess compensation for a successful business
owner while a less prosperous one or an individual landowner
without a business would receive less money for the same taking;
(5) if business revenues were considered in determining land val-
ues, an owner whose business is losing money could receive less
than the land is worth; (6) limiting damages to the fair market
value of the land prevents unequal treatment based upon the use
of the real estate at the time of condemnation; (7) paying busi-
ness owners for lost business profits in a partial taking results in

1



2 IN THE SUPREME COURT

DEPARTMENT OF TRANSP. v. M.M. FOWLER, INC.
[361 N.C. 1 (2006)]

inequitable treatment of the business owner whose entire prop-
erty is taken; (8) the speculative nature of profits makes them
improper bases for condemnation awards, and the uncertain
character of lost business profits evidence could burden taxpay-
ers with inflated jury awards bearing little relationship to the con-
demned land’s fair market value; (9) any determination of fair
market value must be based on the diminution in value, not just
for the current owner of the property, but for any owner who
would put the property to its highest and best use; (10) there is
no difference between using lost profits to determine the fair
market value of the land and awarding them as a separate item
of damages when by either improper calculation, the business
receives compensation for its lost profits; (11) allowing the jury
to consider that the land may be less valuable due to the con-
demnation’s effect on the landowner’s business does not re-
quire that quantified evidence of lost profits also be admitted;
and (12) a limiting instruction is insufficient to overcome the
error resulting from introduction of quantified evidence of lost
business profits.

Justice MARTIN dissenting.

Justices WAINWRIGHT and TIMMONS-GOODSON join in this dis-
senting opinion.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 170 N.C. App. 162, 611 S.E.2d
448 (2005), affirming a judgment entered on 8 October 2003 by Judge
Robert H. Hobgood in Superior Court, Durham County. Heard in the
Supreme Court 13 February 2006.

Roy Cooper, Attorney General, by Richard A. Graham and
James M. Stanley, Jr., Assistant Attorneys General, and
W. Richard Moore and E. Burke Haywood, Special Deputy
Attorneys General, for plaintiff-appellant.

Hutson Hughes & Powell, PA., by James H. Hughes, for
defendant-appellee.
NEWBY, Justice.

The issue is whether, in a condemnation action, the jury may con-
sider quantified lost business profits in determining the fair market
value of the land on which the business is located. Applying our well-
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established case law, we hold it may not, and accordingly, we reverse
the Court of Appeals and order a new trial.

I. BACKGROUND

To safely accommodate increased traffic and promote public
safety, the North Carolina Department of Transportation (“DOT”)
proposed improvements at the intersection of Garrett Road and
Durham-Chapel Hill Road in Durham County. When DOT and
landowner M.M. Fowler, Inc. (“MMFI”) were unable to agree on a
purchase price, DOT filed an eminent domain action to condemn a
portion of MMFT'’s land for the construction project. MMFT’s property,
originally 47,933 square feet, contains a gasoline station and con-
venience store, which MMFI pays an independent contractor to oper-
ate. The DOT improvement project necessitated a 13,039-square-foot
right-of-way as well as a 1,664-square-foot slope easement and a
6,166-square-foot temporary construction easement. After the perma-
nent taking, the remaining property totaled 34,894 square feet.

In its complaint, DOT requested a determination of just compen-
sation for the taking in accordance with Article 9 of Chapter 136 of
the General Statutes. Concurrently, DOT deposited $166,850 with the
Durham County Superior Court as its estimate of just compensation.
MMFI answered and demanded a jury trial.

Prior to trial, DOT filed a motion in limine asking the court to
exclude, inter alia, “[e]vidence concerning loss of profits or income,
loss of business, loss of goodwill, or interruption of business.” The
trial court initially allowed the motion “until [it] should rule other-
wise.” At trial, the court heard arguments from both parties on the
issues and ultimately denied DOT’s motion in limine. However, the
trial court gave the following limiting instruction purportedly derived
from Kirkman v. State Highway Commission, 257 N.C. 428, 432, 126
S.E.2d 107, 110 (1962):

“[L]oss of profits or injury to a growing business conducted on
property or connected therewith are not elements of recoverable
damages in an award for the taking under the power of eminent
domain. However, when the taking renders the remaining land
unfit or less valuable for any use to which it is adapted, that fac-
tor is a proper item to be considered in determining whether the
taking has diminished the value of the land itself.”

MMFT’s witnesses estimated the loss in value caused by the tak-
ing to be between $500,000 and $540,000. These estimates were based
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solely on capitalization of the company’s alleged lost business profits.
DOT’s evidence indicated MMFI was entitled to approximately
$169,000 to $225,700. The jury returned a verdict awarding $375,000
as damages for the permanent taking and $75,000 for the temporary
construction and slope easements. On 8 October 2003, the trial court
entered a judgment awarding MMFI a total of $450,000 plus interest
from the date of the complaint until the date of judgment.

DOT appealed the jury’s verdict on the permanent taking, arguing
the trial court improperly admitted lost profits evidence. The Court of
Appeals affirmed the trial court, holding that, although our case law
generally forbids evidence of lost profits, Kirkman creates a limited
exception in a partial taking when access to the remaining property
is restricted or denied. DOT v. M.M. Fowler, Inc., 170 N.C. App. 162,
165-66, 611 S.E.2d 448, 450-51 (2005). We allowed DOT'’s petition for
discretionary review to determine whether the Court of Appeals
erred in affirming the trial court’s admission of lost profits evidence.

II. CONDEMNATION PROCEEDINGS
Our Court has stated:

The right to take private property for public use, the power of
eminent domain, is one of the prerogatives of a sovereign state.
The right is inherent in sovereignty; it is not conferred by consti-
tutions. Its exercise, however, is limited by the constitutional
requirements of due process and payment of just compensation
for property condemned.

State v. Core Banks Club Props., Inc., 275 N.C. 328, 334, 167 S.E.2d
385, 388 (1969) (citing Redevelopment Comm’n v. Hagins, 2568 N.C.
220, 128 S.E.2d 391 (1962)). Both the state and federal constitutions
limit the State’s power of eminent domain. North Carolina’s
Constitution protects the rights of property owners through the “Law
of the Land Clause,” which provides that “[n]o person shall be . . .
deprived of his . . . property, but by the law of the land.” N.C. Const.
art. I, § 19; see also McKinney v. Deneen, 231 N.C. 540, 542, 58 S.E.2d
107, 109 (1950) (citing N.C. Const. of 1868, art. I, § 17, the prede-
cessor of the current N.C. Const. art. I, § 19). In other words, al-
though the State can condemn land for public use, the owner must
be justly compensated. As Professor John V. Orth has noted:
“ ‘Notwithstanding there is no clause in the Constitution of North
Carolina which expressly prohibits private property from being taken
for public use without compensation . . ., yet the principle is so



IN THE SUPREME COURT 5

DEPARTMENT OF TRANSP. v. M.M. FOWLER, INC.
[361 N.C. 1 (2006)]

grounded in natural equity that it has never been denied to be a part
of the law of North Carolina.” ” John V. Orth, The North Carolina
State Constitution 58 (Univ. of N.C. Press 1995) (1993) (quoting
Johnston v. Rankin, 70 N.C. 441, 442, 70 N.C. 550, 555 (1874) (alter-
ations in original)). Similarly, the Federal Constitution guards the due
process rights of property owners through the Fourteenth
Amendment. U.S. Const. amend. XIV, § 1 (“[N]or shall any State . . .
deprive any person of life, liberty, or property, without due process of
law . . .."); see also Sale v. State Highway & Pub. Works Comm’n,
242 N.C. 612, 617, 89 S.E.2d 290, 295 (1955).

Although the State possesses the power of eminent domain by
virtue of its sovereignty, “the right . . . lies dormant . . . until the leg-
islature, by statute, confers the power and points out the occasion,
mode, conditions and agencies for its exercise.” Core Banks, 275 N.C.
at 334, 167 S.E.2d at 389. Chapter 136 of the General Statutes codifies
the statutory scheme authorizing condemnation by DOT for our
state’s system of roadways. Section 136-18 permits DOT to acquire
land necessary for highways “by gift, purchase, or otherwise.”
N.C.G.S. § 136-18(2) (2005). Article 9 sets forth the procedure for
acquiring land by condemnation. These proceedings commence
when DOT files a complaint and declaration of taking accompanied
by a deposit of the estimated just compensation in the superior court
in the county where the land is located. Id. § 136-103(a) (2005). DOT
must include in its complaint, inter alia, a prayer for determination
of just compensation. Id. § 136-103(c) (2005). Upon filing and
deposit, title to the land vests in DOT. Id. § 136-104 (2005). The right
to just compensation vests in the landowner, who may apply to
the court for disbursement of the deposit, file an answer requesting
a determination of just compensation, or both. Id. §§ 136-104, -105,
-106 (2005).

The statutes provide that just compensation includes damages
for the taking of property rights plus interest on the amount by which
the damages exceed DOT’s deposit. Id. §§ 136-112, -113 (2005). When
DOT condemns only part of a tract of land, just compensation con-
sists of the difference between the fair market value of the entire
tract immediately before the taking (“before value”) and the fair mar-
ket value of the land remaining immediately after the taking (“after
value”). Id. § 136-112(1).

Although Chapter 136 offers no guidance on the calculation of
fair market value, this Court has recognized:
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[TThe well established rule is that in determining fair market
value the essential inquiry is, “what is the property worth in the
market, viewed not merely with reference to the uses to which it
is at the time applied, but with reference to the uses to which it
is plainly adapted—that is to say, what is it worth from its avail-
ability for all valuable uses?”

State v. Johnson, 282 N.C. 1, 14, 191 S.E.2d 641, 651 (1972) (quoting
Barnes v. Highway Comm’n, 250 N.C. 378, 387, 109 S.E.2d 219, 227
(1959) (alteration in original)); see also Black’s Law Dictionary 15687
(8th ed. 2004) (defining “fair market value” as “[t]he price that a seller
is willing to accept and a buyer is willing to pay on the open market
and in an arm’s-length transaction”). In most instances, landowners
seek to prove fair market value through the testimony of the owners
themselves and that of appraisers offered as expert witnesses. See,
e.g., N.C. State Highway Comm’n v. Helderman, 285 N.C. 645, 207
S.E.2d 720 (1974). An opinion concerning property’s fair market value
must not rely in material degree on factors that cannot legally be con-
sidered. Id. at 6565-56, 207 S.E.2d at 727. Likewise, regardless of pro-
fessional qualifications, an expert’s opinion must be reasonably reli-
able. DOT v. Haywood Cty., 360 N.C. 349, 352, 626 S.E.2d 645, 647
(2006) (holding the trial court properly excluded the testimony of
three “experienced” expert appraisers because “the testimony lacked
sufficient reliability”). To resolve this case, we must decide whether
MMFT’s witnesses improperly based their opinions on alleged lost
business profits and if so, whether the trial court erred in permitting
the introduction of such evidence despite its limiting instruction.

III. ADMISSIBILITY OF LOST BUSINESS PROFITS EVIDENCE
A. The Pemberton Framework

During a proceeding to determine just compensation in a partial
taking, the trial court should admit any relevant evidence that will
assist the jury in calculating the fair market value of property and the
diminution in value caused by condemnation. Abernathy v. S. & W.
Ry. Co., 150 N.C. 80, 89, 150 N.C. 97, 108-09, 63 S.E. 180, 185 (1908).
Admission of evidence that does not help the jury calculate the fair
market value of the land or diminution in its value may “confuse the
minds of the jury, and should be excluded.” Id. at 89, 150 N.C. at 109,
63 S.E. at 185. In particular, specific evidence of a landowner’s non-
compensable losses following condemnation is inadmissible.
Templeton v. State Highway Comm’n, 254 N.C. 337, 339-40, 118
S.E.2d 918, 920-21 (1961) (finding trial court erred in admitting evi-
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dence of the cost of silt and mud removal because “it [was] possible
that the jury could have gotten the impression that the removal . . .
was compensable as a separate item of damage”).

Injury to a business, including lost profits, is one such noncom-
pensable loss. It is important to note that revenue derived directly
from the condemned property itself, such as rental income, is distinct
from profits of a business located on the property. Compare 5 Julius
L. Sackman et al., Nichols on Eminent Domain § 19.02-.05 (rev. 3d
ed. 2006) [hereinafter 5 Nichols] (discussing rental income and the
capitalization thereof as a permissible appraisal method for deter-
mining the fair market value of condemned land), with id. § 19-06
(devoting a separate section of the treatise to “Income from a
Business” and articulating the general rule that “the amount of profit
earned from a business conducted on the condemned property is
ordinarily not admissible in evidence”); see also id. § 19.02, at 19-11
(“While rents are within the broad category of business profits, they
are not subject to the general rule denying admission of business
profits as evidence on the issue of property value.”). This case is con-
cerned with lost business profits. When evidence of income is used to
valuate property, “care must be taken to distinguish between income
from the property and income from the business conducted on the
property.” 4 Julius L. Sackman et al., Nichols on Eminent Domain
§ 12B.09, 12B-56 to -59 (rev. 3d ed. 2006) [hereinafter 4 Nichols]. The
dissent fails to make this distinction throughout its discussion of the
law and analysis of the case sub judice.

The longstanding rule in North Carolina is that evidence of lost
business profits is inadmissible in condemnation actions, as this
Court articulated in Pemberton v. City of Greensboro, 208 N.C. 466,
470-72, 181 S.E. 258, 260-61 (1935). In Pemberton, the plaintiffs
brought an action seeking damages for wrongful appropriation of
land containing their dairy farm. Id. at 467, 181 S.E. at 258. Overflow
and runoff from the city’s newly constructed sewage treatment plant
infected the plaintiffs’ cows with anthrax, destroying their entire
dairy business. Id. At trial, the plaintiffs introduced evidence of milk
production and approximate monthly earnings before the incident.
208 N.C. at 468, 181 S.E. at 259.

The trial court overruled the city’s objections to this testimony
but did give multiple limiting instructions. Id. at 467-69, 181 S.E. at
258-59. In particular, the trial court told the jury not to consider the
plaintiffs’ evidence “ ‘as any measure of damages’ ” and specified that
the testimony was allowed only for the jury to have the “ ‘entire situ-
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ation’ ” before it. Id. at 468, 181 S.E. at 259. In the jury charge, the
trial court instructed that “ ‘evidence tending to show the earnings
and production of plaintiffs’ dairying proposition . . . is not admis-
sible as tending to show the measure of damages, but to aid . . . in
estimating the extent of the injury sustained.” ”1 Id. Despite the trial
court’s admonitions, our Court concluded it was “manifest from the
court’s rulings and the jury’s verdict that plaintiffs [were] awarded
compensation for the loss of their dairy business.” 208 N.C. at 470,
181 S.E. at 260. Thus, the city was entitled to a new trial. Id. at 472,
181 S.E. at 261.

In holding the limiting instructions were insufficient, this Court
specifically noted the trial court’s efforts to place the “ ‘entire situa-
tion’ ” before the jury were “at variance with the rule for the [Jmea-
surement of damages in compensation cases.” Id. at 470, 181 S.E. at
260 (citing Gray v. City of High Point, 203 N.C. 756, 166 S.E. 911
(1932)). Leading up to Pemberton, our Court had consistently stated
that when government takes property, “the damages are confined to
the diminished pecuniary value of the property incident to the
wrong.” Moser v. City of Burlington, 162 N.C. 116, 118, 162 N.C. 141,
144, 78 S.E. 74, 75 (1913) (emphasis added) (citing Metz v. City of
Asheville, 150 N.C. 613, 150 N.C. 748, 64 S.E. 881 (1909)); see Gray v.
City of High Point, 203 N.C. 756, 764, 166 S.E. 911, 915 (1932); Cook
v. Town of Mebane, 191 N.C. 1, 11, 131 S.E. 407, 412 (1926); Metz v.
City of Asheville, 150 N.C. 613, 615-16, 150 N.C. 748, 751, 64 S.E. 881,
882 (1909); Williams v. Town of Greenville, 130 N.C. 65, 68, 130 N.C.
93, 97, 40 S.E. 977, 978 (1902).

In Pemberton, this Court adopted the reasoning behind the rule
prohibiting lost business profits evidence articulated by U.S.
Supreme Court Justice Oliver Wendell Holmes when he served on the
Supreme Judicial Court of Massachusetts:

“It generally has been assumed, we think, that injury to a busi-
ness is not an appropriation of property which must be paid for.
There are many serious pecuniary injuries which may be inflicted
without compensation. It would be impracticable to forbid all
laws which might result in such damage, unless they provided a
quid pro quo. No doubt a business may be property in a broad
sense of the word, and property of great value. It may be assumed
for the purposes of this case that there might be such a taking of
it as required compensation. But a business is less tangible in

1. This jury charge, found erroneous by our Court in Pemberton, is essentially the
theory of the dissent.
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nature and more uncertain in its vicissitudes than the rights
which the Constitution undertakes absolutely to protect. It seems
to us, in like manner, that the diminution of its value is a vaguer
injury than the taking or appropriation with which the
Constitution deals. A business might be destroyed by the con-
struction of a more popular street into which travel was diverted,
as well as by competition, but there would be as little claim in the
one case as in the other.”

Pemberton, 208 N.C. at 470, 181 S.E. at 260 (quoting Sawyer v.
Commonwealth, 182 Mass. 245, 247, 65 N.E. 52, 53 (1902)). Justice
Holmes’s words underscore why excluding damages for lost business
profits is sound policy. Constitutional mandates require that the gov-
ernment pay just compensation. Sale, 242 N.C. at 617, 89 S.E.2d at
295. They do not require expenditure of taxpayer funds for losses
remote from governmental action or too speculative to calculate with
certainty. See Pemberton, 208 N.C. at 471, 181 S.E. at 260-61.

Just compensation “ ‘is not the value to the owner for his partic-
ular purposes.’ ” Williams v. State Highway Comm™n, 252 N.C. 141,
146, 113 S.E.2d 263, 267 (1960) (quoting United States v. Petty Motor
Co., 327 U.S. 372, 377, 66 S. Ct. 596, 5699, 90 L. Ed. 729, 734 (1946)).
Awarding damages for lost profits would provide excess compensa-
tion for a successful business owner while a less prosperous one or
an individual landowner without a business would receive less
money for the same taking. Indeed, if business revenues were con-
sidered in determining land values, an owner whose business is los-
ing money could receive less than the land is worth. Limiting dam-
ages to the fair market value of the land prevents unequal treatment
based upon the use of the real estate at the time of condemnation.
Further, paying business owners for lost business profits in a partial
taking results in inequitable treatment of the business owner whose
entire property is taken, in which case lost profits clearly are not con-
sidered. See Williams, 2562 N.C. at 148, 113 S.E.2d at 269.

Evidence of lost business profits is impermissible because recov-
ery of the same is not allowed. 5 Nichols § 19.06[1], at 19-36.
Additionally, the speculative nature of profits makes them improper
bases for condemnation awards as they

depend on too many contingencies to be accepted as evidence of
the usable value of the property upon which the business is car-
ried on. Profits depend upon the times, the amount of capital
invested, the social, religious and financial position in the com-
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munity of the one carrying it on, and many other elements which
might be suggested. What one man might do at a profit, another
might only do at a loss. Further, even if the owner has made prof-
its from the business in the past it does not necessarily follow
that these profits will continue in the future.

Id. § 19.06[1], at 19-37 to -38 (footnotes omitted). Recognizing that
profits can rarely be traced to a single factor, business executives rely
on complex models to determine profitability. See, e.g., Michael E.
Porter, How Competitive Forces Shape Strategy, 57 Harv. Bus. Rev.
137 (1979) (detailing Porter’s widely accepted “five forces model”
that asserts profitability is affected by five factors, each of which
includes myriad subfactors). Further, the uncertain character of lost
business profits evidence could burden taxpayers with inflated
jury awards bearing little relationship to the condemned land’s fair
market value.

Moreover, our well-established North Carolina rule prohibiting
lost business profits evidence comports with the federal rule. See
United States v. Petty Motor Co., 327 U.S. 372, 377-78, 66 S. Ct. 596,
599, 90 L. Ed. 729, 734-35 (1946) (“Since ‘market value’ does not fluc-
tuate with the needs of condemnor or condemnee but with general
demand for the property, evidence of loss of profits, damage to good
will, the expense of relocation and other such consequential losses
are refused in federal condemnation proceedings.”); see also Mitchell
v. United States, 267 U.S. 341, 344-45, 45 S. Ct. 293, 294, 69 L. Ed. 644,
648 (1925); Joslin Mfg. Co. v. City of Providence, 262 U.S. 668, 675,
43 S. Ct. 684, 688, 67 L. Ed. 1167, 1174 (1923).

Notwithstanding the dissent’s contention to the contrary, this
Court’s rule also accords with the holdings of the majority of states
applying the common law in condemnation proceedings. See 4
Nichols § 12B.09[1], at 12B-59 (“It is . . . well settled that evidence of
the profits of a business conducted upon land taken for the public use
is not admissible in proceedings for the determination of the com-
pensation which the owner of the land shall receive.”).

In summary, the prevailing rule excluding lost business profits
evidence in condemnation actions is firmly rooted in our jurispru-
dence.2 As a case that comprehensively discussed and applied this

2. The Court of Appeals opinions that the dissent cites in opposition to our hold-
ing are in fact consistent with the rule we uphold today. These cases, like our opinion,
distinguish between valuations based on income from the business and income from
the land itself, such as rental income. See City of Fayetteville v. M.M. Fowler, Inc., 122
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enduring rule, Pemberton provides the framework upon which we
base our decision today.3

B. Application of Pemberton

In the present case, the only issue for the jury was the amount of
damages DOT owed MMFI. To establish its estimate of fair market
value, MMFI offered the testimony of two witnesses: (1) Marvin
Barnes, MMFT’s president, who detailed the business’s lost profits;
and (2) Frank Ward, the company’s real estate appraiser, who used
MMFT'’s lost business profits to develop a valuation of the land. Both
witnesses stated the highest and best use of the property in question
was and is its present use as a convenience store and gasoline station
both before and after the taking. Mr. Barnes opined that DOT’s con-
demnation impaired the remaining property and made it less valuable
for these purposes. MMFT’s evidence showed that DOT relocated one
of the driveways providing access to its property from Garrett Road

N.C. App. 478, 479-80, 470 S.E.2d 343, 345 (allowing valuation based on “impact of
the [partial] taking on the rental income generated by the property”), disc. rev. denied,
344 N.C. 435, 476 S.E.2d 113 (1996); City of Statesville v. Cloaninger, 106 N.C. App. 10,
16-17, 415 S.E.2d 111, 115 (allowing appraisal based on income approach without dis-
cussion when utilization of other valuation approaches was inadequate and the testi-
mony challenged on appeal was admitted without objection), appeal dismissed and
disc. rev. denied, 331 N.C. 553, 418 S.E.2d 664 (1992); Raleigh-Durham Airport Auth.
v. King, 75 N.C. App. 121, 123-24, 330 S.E.2d 618, 619-20 (1985) (allowing valuation
based in part on rental revenues); Raleigh-Durham Airport Auth. v. King, 75 N.C.
App. 57, 62-63, 330 S.E.2d 622, 625-26 (1985) (allowing valuation based in part on hypo-
thetical rental income derived from rental rates charged for other property in the same
area). Furthermore, the dissent ignores the Court of Appeals decisions in Department
of Transportation v. Fleming, 112 N.C. App. 580, 436 S.E.2d 407 (1993) and
Department of Transportation v. Byrum, 82 N.C. App. 96, 345 S.E.2d 416 (1986), both
of which faithfully apply the prevailing rule. See Fleming, 112 N.C. App. at 583, 436
S.E.2d at 410 (excluding appraisal based on income from landowners’ plumbing and
heating business “and not from any rental value attributable to the land”); Byrum, 82
N.C. App. at 99, 345 S.E.2d at 418 (excluding lost business profits evidence and noting
the landowner “could have offered evidence of the rents received” but did not).

3. The General Assembly is empowered to change this well-established rule and
indeed, as of the time of the issuance of this opinion, is studying the issue. The House
Select Committee on Eminent Domain Powers was created on 8 December 2005 to
study “issues related to the use of the power of eminent domain.” N.C. H. Select
Comm. on Eminent Domain Powers, Interim Report to the 2006 Regular Session of
the 2005 General Assembly of North Carolina 9 (2006). In its interim report the
Committee indicated it planned to consider “[p]ayment of damages to persons who
operate businesses on condemned property that is affected by a condemnation action”
when it resumed its work. Id. Of course, we cannot know if any legislation will be
enacted. Our duty, however, is not to change the law but to apply it as it currently
exists. See Smith v. Norfolk & S. R.R. Co., 114 N.C. 445, 464, 114 N.C. 729, 757, 19 S.E.
863, 871 (1894) (“If such a revolutionary change is to be made in the law . . . | it should
be done by the Legislature and not by the Court. Jus dicere non dare.”).
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to Durham-Chapel Hill Road. The other two driveways were left in
essentially the same location, although one was shorter and steeper
after completion of the roadway project.4

Following the trial court’s limiting instruction, Mr. Barnes testi-
fied that MMFI lowered the price of gasoline, and consequently, the
profit margin on each gallon sold dropped four cents in the five
months following completion of construction. He believed the price
reduction was necessary because of decreased customer access to
the property resulting from DOT’s alterations of the driveways. Mr.
Barnes multiplied MMFT’s alleged profit decrease by the number of
gallons of gasoline sold each year at the station and arrived at a fig-
ure of $90,000 as the lost profits MMFI would suffer in the year fol-
lowing the taking. Mr. Barnes then assigned a before value of $1.3 mil-
lion to the property and an after value of $800,000. He calculated the
after value using what he considered to be a “conservative factor” of
six times his estimate of yearly lost profits, which resulted in a
$540,000 reduction in value.

Although the trial court properly admitted Mr. Barnes’s testimony
that DOT’s condemnation made it more difficult for customers to
enter MMFT’s service station, it should have excluded the quantified
estimate of lost profits and any valuation based solely on this evi-
dence. One factor in determining the value of condemned property is
the highest and best use of the land. Kirkman, 257 N.C. at 432, 126
S.E.2d at 111. If the condemnation renders the remaining property
“unfit or less valuable” for its highest and best use or any use to
which it is adapted, the jury may consider the injury to the remaining
land in its assessment of fair market value. Id. at 432, 126 S.E.2d at
110. Further, a landowner may express an opinion as to the fair mar-
ket value of the property for the jury to weigh because “it is generally
understood that the opinion of the owner is so far affected by bias
that it amounts to little more than a definite statement of the maxi-
mum figure of his contention.” Helderman, 285 N.C. at 652, 207
S.E.2d at 725 (citation and internal quotations omitted). However, a
landowner may not supplement this opinion with detailed evidence
of lost business profits. Williams, 252 N.C. at 147-48, 113 S.E.2d at
268. Doing so suggests to the jury that the property owner is entitled
to those losses. See Templeton, 254 N.C. at 340, 118 S.E.2d at 921
(finding error in trial court’s admission of evidence of “loss of rev-

4. The Court of Appeals erroneously stated that DOT reduced the number of
entrances to the property from two to one. DOT changed the location of one entrance
but did not reduce the total of three driveways serving the property.
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enue from fishing as a separate item of damage without taking into
account what [e]ffect, if any, this had on the fair market value of the
land after the taking”).

Any determination of fair market value must be based on the
diminution in value—not just for the current owner of the property,
but for any owner who would put the property to its highest and best
use. In this case, MMFI attempted to recover for harm to its business
rather than damage to the land itself.

Like Mr. Barnes’s testimony, Mr. Ward’s appraisal testimony was
improperly admitted to the extent it was based on lost business prof-
its. Mr. Ward testified he used the capitalization of income approach
to assess the value of MMFI's land. Although not the preferable
method of valuation, applying the income approach was permissible
in this case.5 This appraisal method relies on “actual or projected
[income, such as rental income,] . . . earned from the property itself
or comparable property.” 5 Nichols § 19.01, at 19-1; see id. § 19.02, at
19-11. However, with the income approach, the appraisal must differ-
entiate between income directly from the property and profits of the
business located on the land. 4 Nichols § 12B.09, at 12B-56 to -59.

Here, the commercial nature of the property lent itself to
appraisals based on comparable rental values even though MMFT did
not receive rent from the property. Mr. Ward used his estimate of the
rental value of the site in his appraisal of the before value. However,
Mr. Ward computed the after value of the real estate by multiplying
MMFT’s estimate of its lost profits by factors of five and six, averag-
ing the two results, and then subtracting the average from a before
value of $1.2 million. Because he based his estimate of the after value
solely on MMFT’s alleged lost profits, it was improper to allow Mr.
Ward’s testimony concerning diminution in value.

C. Application of Kirkman

We disagree with the Court of Appeals analysis of Kirkman in
this case. Kirkman simply applied our holding in Pemberton to its
facts and did not, as the Court of Appeals held, create an exception
to Pemberton allowing admission of specific lost business profits
when partial takings result in restricted access to the land. In

5. Methods of appraisal acceptable in determining fair market value include: (1)
comparable sales, (2) capitalization of income, and (3) cost. See 5 Nichols § 19.01, at
19-2. While the comparable sales method is the preferred approach, the next best
method is capitalization of income when no comparable sales data are available. 4
Nichols § 12B.08, at 12B-47 to -48.
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Kirkman, the State Highway Commission took a portion of the
landowners’ property containing a motel and restaurant, eliminating
direct access to the land from the highway. 257 N.C. at 430, 126 S.E.2d
at 109. The landowners’ expert witness testified he had considered
the loss in value of the site as used for a motel and restaurant in
assessing the fair market value after the taking. Id. at 431-32, 126
S.E.2d at 110. Although he took into account that restricting access to
the property resulted in a loss of business, the expert did not
“[attempt] to measure the loss of business in percentage or in money.”
Id. at 432, 126 S.E.2d at 110. Rather than looking at the particular
losses of the business located on the property, the expert broadly
considered the way in which eliminating access to the site made it
less valuable for anyone who wished to use it to operate a motel and
restaurant. Id. The dissent wrongly asserts, “Kirkman instructs that
using lost revenue evidence to inform market value is distinct from
recovering lost revenue itself.” Kirkman clearly does not permit
quantified evidence of lost business profits. There is no difference
between using lost profits to determine the fair market value of the
land and awarding them as a separate item of damages. By either
improper calculation, the business receives compensation for its
lost profits.

Thus, in Kirkman, we did not approve the use of quantified evi-
dence of lost profits. To the contrary, this Court held unquantified lost
business profits are a fact that can be generally considered in deter-
mining whether there has been a diminution in value in the land that
remains after a partial taking. Id. Our decision in Kirkman must be
read with our other cases, which clarify that although the jury may
consider adverse effects resulting from condemnation that decrease
the value of the remaining property, these effects “are not separate
items of damage, recoverable as such, but are relevant only as cir-
cumstances tending to show a diminution in the over-all fair market
value of the property.” Gallimore v. State Highway & Pub. Works
Comm’n, 241 N.C. 350, 355, 85 S.E.2d 392, 396 (1955) (citing Raleigh,
Charlotte & S. Ry. Co. v. Mecklenburg Mfg. Co., 169 N.C. 204, 169
N.C. 156, 85 S.E. 390 (1915)); see also Pemberton, 208 N.C. at 471, 181
S.E. at 261 (“[D]iminished value of [condemned] land . . . constitutes
a proper item for inclusion in the award, but a business per se is not
‘property’ . . . requiring compensation for its taking under the power
of eminent domain.” (citing State v. Suncrest Lumber Co., 199 N.C.
199, 1564 S.E. 72 (1930))). Allowing the jury to consider that the land
may be less valuable due to the condemnation’s effect on the
landowner’s business does not require quantified evidence of lost
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profits also be admitted. This is an important distinction which uni-
fies our analysis in both Kirkman and Pemberton. Neither opinion
sanctions admission of quantified lost profits evidence.

Furthermore, the trial court’s limiting instruction, based on a
misreading of Kirkman, did not cure the incorrect admission of
lost profits testimony and appraisal testimony based on this evi-
dence. Our Court has expressly held a limiting instruction is insuf-
ficient to overcome the error resulting from introduction of quanti-
fied evidence of lost business profits. Pemberton, 208 N.C. at 470,
472,181 S.E. at 260, 261. Like Pemberton, in this case, “[i]t is manifest
from . . . the jury’s verdict” that MMFI has been awarded compensa-
tion for its alleged loss in business profits. Id. at 470, 181 S.E. at 260.
Thus, the trial court’s use of a limiting instruction failed to remedy
the admission of such evidence.

IV. DISPOSITION

Because the trial court erroneously allowed quantified lost busi-
ness profits testimony and an appraisal based on that evidence, we
reverse the Court of Appeals and remand to that court with instruc-
tions to further remand this case to the trial court for a new trial.

REVERSED AND REMANDED; NEW TRIAL.

Justice MARTIN dissenting.

“[W]hen the taking renders the remaining land . . . less valuable
for any use to which it is adapted, that fact is a proper item to be con-
sidered in determining whether the taking has diminished the value
of the land itself.” Kirkman v. State Highway Comm’n, 257 N.C. 428,
432, 126 S.E.2d 107, 110 (1962). Specifically, “[t]he amount of fuel
sold at a service station is . . . significant to a buyer and a seller of the
property in setting a purchase price.” 5 Julius L. Sackman et al.,
Nichols on Eminent Domain § 19.06[2] at 19-44 (rev. 3d ed. 2006).
Here, evidence was admitted tending to show that the taking ren-
dered defendant’s remaining land less valuable for use as a gasoline
station. Accordingly, such evidence was a proper item to be consid-
ered by the jury in determining whether the taking has diminished the
value of the remaining property. Id. § 19.01[1] at 19-5 to 19-6.

I agree with the learned and experienced Superior Court Judge,
Robert H. Hobgood, who admitted the Kirkman evidence, and our
Court of Appeals, which unanimously affirmed Judge Hobgood’s
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admission of this evidence. The majority opinion differs, overruling
sub silentio our decision in Kirkman, 257 N.C. 428, 126 S.E.2d 107.

In eminent domain proceedings under North Carolina law,
[alny evidence which aids the jury in fixing a fair market value of
the land and its diminution by the burden put upon it is relevant and
should be heard.” ” Templeton v. State Highway Commission, 254
N.C. 337, 339, 118 S.E.2d 918, 920 (1961) (quoting Gallimore v. State
Highway & Pub. Works Comm'n, 241 N.C. 350, 3564, 85 S.E.2d 392,
396 (1955) (internal quotation marks omitted)). In the instant case,
defendant had the right to present relevant valuation evidence to the
jury under this Court’s decision in Kirkman. Because the majority
opinion disregards well settled rules of law in overturning the jury’s
assessment of fair market value, I respectfully dissent.

“ ¢

The majority opinion essentially characterizes the issue in terms
of whether lost profits are directly recoverable, as a separate element
of damages, in an eminent domain proceeding. That is not the issue
before this Court. Rather, the issue is whether the jury may consider,
in its determination of fair market value under N.C.G.S. § 136-112, the
diminution in value caused by a taking that renders a tract less valu-
able for the highest and best use to which it is adapted and used.

In excluding the owner’s evidence, which showed how the taking
by the North Carolina Department of Transportation (DOT) rendered
the property less valuable for use as a gasoline station and con-
venience store, the majority departs from our forty-four year old
landmark decision in Kirkman. We explained in Kirkman that a jury
may consider evidence of lost revenue in determining its assessment
of fair market value when the property itself contributes in a direct
way to the revenue derived from a tract adapted to its highest and
best use. 257 N.C. at 432, 126 S.E.2d at 110-11. North Carolina cases
since Kirkman have consistently followed this rule of law. See, e.g.,
City of Fayetteville v. M. M. Fowler, Inc., 122 N.C. App. 478, 479-80,
470 S.E.2d 343, 344-45, disc. rev. denied, 344 N.C. 435, 476 S.E.2d
113-14 (1996); City of Statesville v. Cloaninger, 106 N.C. App. 10,
15-17, 415 S.E.2d 111, 114-16, appeal dismissed and disc. rev.
denied, 331 N.C. 553, 418 S.E.2d 664 (1992); Raleigh-Durham Airport
Auth. v. King, 75 N.C. App. 121, 123-25, 330 S.E.2d 618, 619-21 (1985);
Raleigh-Durham Airport Auth. v. King, 75 N.C. App. 57, 62-64, 330
S.E.2d 622, 625-26 (1985). The majority opinion places North Carolina
squarely within a small minority of jurisdictions nationwide that
employ a per se ban on the admission of this type of evidence in emi-
nent domain proceedings.
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Our General Statutes provide that when DOT’s exercise of emi-
nent domain power results in a partial taking of a tract of land, the
measure of damages is the difference between the fair market value
of the entire tract before the taking and the value of the remainder
after the taking. See N.C.G.S. § 136-112 (2005). As indicated, “[a]ny
evidence which aids the jury in fixing a fair market value of the land
and its diminution by the burden put upon it is relevant and should
be heard.” Templeton, 254 N.C. at 339, 118 S.E.2d at 920 (quoting
Gallimore, 241 N.C. at 354, 85 S.E.2d at 396 (internal quotation marks
omitted)). To that end, “[a]ll factors pertinent to a determination of
what a buyer, willing to buy but not under compulsion to do so,
would pay and what a seller, willing to sell but not under compulsion
to do so, would take for the property must be considered.” City of
Charlotte v. Charlotte Park & Recreation Comm’n, 278 N.C. 26, 34,
178 S.E.2d 601, 606 (1971).

The majority’s exclusion of evidence showing how the taking ren-
dered the remainder less valuable is fundamentally inconsistent with
the statutory requirement that the owner receive fair market value
for involuntarily taken property. As Mr. Marvin Barnes, defendant’s
owner, explained during his testimony, a “willing buyer” would have
valued the fair market value of this tract immediately prior to the tak-
ing at $1.3 million: “[A]lny person who is knowledgeable about con-
venience stores and gasoline sales, who knew, in fact, exactly what
that store was doing in terms of gallons sold, if he had that informa-
tion, if there was no store there, he would pay that willingly and in a
heartbeat.” (t 86) In excluding this evidence, the majority opinion
prevents the jury from knowing what a “buyer, willing to buy but not
under compulsion to do so, would pay.” City of Charlotte, 278 N.C. at
34, 178 S.E.2d at 606.

In so doing, the majority’s result is fundamentally at odds with
the statutory objective of N.C.G.S. § 136-112: To compensate the
“unwilling” seller with fair market value. That is, since the income
potential of revenue-producing property is the most important char-
acteristic in establishing the value for a voluntary exchange, the
majority opinion excludes, as a matter of law, the very information
that a willing buyer would want to know about this property. See 5
Julius L. Sackman et al., Nichols on Eminent Domain § 19.01[1] at
19-6 (rev. 3d ed. 2006) [hereinafter Nichols] (“Income derived from
the property is recognized as a prime consideration of buyers and
sellers in establishing a purchase price, and is therefore admissible as
probative of a property’s fair market value.”). Consequently, despite
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the statutory commitment expressed by our General Assembly that
owners receive fair market value, we can be assured of one thing on
remand of this case: Defendant will not receive fair market value for
DOT'’s involuntary taking of this property.

As the majority recognizes, “injury to a business is not an appro-
priation of property which must be paid for.” Pemberton v. City of
Greensboro, 208 N.C. 466, 470, 181 S.E. 258, 260 (1935) (quoting
Sawyer v. Commonwealth, 182 Mass. 245, 247, 65 N.E. 52, 53 (1902)).
The Court reaffirmed this rule in Kirkman, explaining that “[1Joss of
profits or injury to a growing business conducted on property or con-
nected therewith are not elements of recoverable damages in an
award for the taking under the power of eminent domain.” 257 N.C.
at 432, 126 S.E.2d at 110.

But the majority misconstrues Kirkman’s immediate qualifica-
tion of this principle: “However, when the taking renders the remain-
ing land unfit or less valuable for any use to which it is adapted, that
fact is a proper item to be considered in determining whether the tak-
ing has diminished the value of the land itself. If it is found to do so,
the diminution is a proper item for inclusion in the award.” Id.
(emphasis added). In the next paragraph, the Court engaged in a
more detailed discussion of property use, elaborating: “The highest
and most profitable use for which property is adaptable is one of the
factors properly considered in arriving at its market value.” 257 N.C.
at 432, 126 S.E.2d at 111 (emphasis added) (citing Williams v. State
Highway Comm’n of N.C., 2562 N.C. 514, 114 S.E.2d 340 (1960)).

Kirkman instructs that using lost revenue evidence to inform
market value is distinct from recovering lost revenue itself. By anal-
ogy, with respect to an aggrieved party’s attempt to introduce evi-
dence of lost rents, the Court commented: “When rental property is
condemned the owner may not recover for lost rents, but rental value
of property is competent upon the question of the fair market value
of the property at the time of the taking.” 257 N.C. at 432, 126 S.E.2d
at 110 (emphasis added) (citing Palmer v. N.C. State Highway
Comm'n, 195 N.C. 1, 141 S.E. 338 (1928)); see also Ross v. Perry,
281 N.C. 570, 575, 189 S.E.2d 226, 229 (1972) (“In determining [a
property’s] fair market value the rental value, or income, of the prop-
erty is merely one of the factors to be considered. Income from
the property is material only insofar as it throws light upon its
market value.”). As noted by a leading treatise: “Loss of rents or prof-
its may . . . be admitted to prove diminution in value of remaining
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property caused by a taking.” Nichols, § 19.01[1] at 19-5 to 19-6
(emphasis added).

Despite the critical distinction that Kirkman draws between per-
missible and impermissible use of lost revenue or lost income evi-
dence, the majority opinion misconstrues prior decisions in which
landowners in eminent domain proceedings were barred from seek-
ing compensation for lost profits. In Pemberton, for example, this
Court disallowed the landowners’ evidence regarding loss to their
dairy business. The Court ruled that the trial judge had improperly
instructed the jury to consider such evidence “to estimat[e] the
extent of the injury sustained,” resulting in an improper award of
“compensation for the loss of their dairy business.” 208 N.C. at 470,
181 S.E. at 260. Likewise, in Williams wv. State Highway
Commission, the leaseholder alleged that “moving his grocery busi-
ness to another location cost him business, customers, and good
will,” and sought to recover therefor. 252 N.C. 141, 145, 113 S.E.2d
263, 267 (1960). The Court found that such damages were noncom-
pensable in condemnation proceedings. Id. at 148, 113 S.E.2d at
268-69. In Williams, the Court stated: “[L]oss where made up of the
profits which might have been made by the business but of which the
owner was deprived by reason of the necessary interruption of such
business by the condemnor is under the prevailing rule excluded
from consideration in determining the damages to which the owner
is entitled.” Id. at 147, 113 S.E.2d at 268. The Court’s decisions in
Pemberton and Williams reiterated that evidence of lost profits is
not admissible as a direct measure of the “loss . . . made up of the
profits,” Williams, 252 N.C. at 147, 113 S.E.2d at 268, or as an “esti-
mat[e] [of] the injury sustained,” Pemberton, 208 N.C. at 470, 181 S.E.
at 260. These courts, however, did not address the use of lost revenue
in appraising a property’s market value. As such, they are inapposite
to the instant case.

The careful balance struck by this Court in Kirkman comports
with modern principles of economics in the real estate market. Under
the widely accepted income capitalization approach to real estate
appraisal, the income derived from a tract of land is relevant to the
property’s fair market value. See Nichols § 19.01[2] at 19-8, § 19.02 at
19-11 to -16; Appraisal Inst., The Appraisal of Real Estate 449-68
(11th ed. 1996) [hereinafter Appraisal]. Under this approach, land
value is appraised by taking the property’s projected income stream
over several years and capitalizing it by applying a market rate of
interest. See Nichols § 19.01 at 19-3, 19-8, § 19.02 at 19-11; Appraisal
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at 462 (“Yield Capitalization”). Alternatively, the property’s fair mar-
ket value may be determined by multiplying its income for a single
year by an “income factor.” Appraisal at 461-62 (“Direct
Capitalization”).

In valuing location-dependent commercial properties like gas
stations, the most effective appraisal technique is often the income
capitalization approach. Indeed, at trial in the present case, DOT con-
ceded that the income capitalization approach was “basically the best
way to value a property, an income producing property, such as
[defendant’s property].” (t 57) As this Court has emphasized: “In con-
demnation proceedings our decisions are to the effect that damages
are to be awarded to compensate for loss sustained by the landowner.
‘The compensation must be full and complete and include everything
which affects the value of the property and in relation to the entire
property affected.” ” State Highway Comm’n v. Phillips, 267 N.C.
369, 374, 148 S.E.2d 282, 286 (1966) (internal citation omitted) (quot-
ing Abernathy v. S. & W. Ry. Co., 150 N.C. 80, 88-89, 150 N.C. 97, 108,
63 S.E. 180, 185 (1908)).

In the present case, the evidence showed that the property upon
which the convenience store and gas station was located contributed
in a unique way to the revenue derived by the owner based on adap-
tation of the property to its highest and best use. Witnesses for both
DOT and defendant agreed that the highest and best use of the prop-
erty was as a gas station and convenience store. Mr. Marvin Barnes,
defendant’s owner, stated that the property in question had been
adapted and developed for use as a gas station. Mr. Barnes testified
that over the past thirty years he had evaluated and purchased
approximately thirty to thirty-five properties for use as gasoline sta-
tions or combined gasoline station and convenience stores. Mr.
Barnes indicated that convenience is one of the most important fac-
tors in determining the value of land used for a gas station. He testi-
fied at trial:

Q In evaluating a piece of property for purchase as a gas station
site or a convenience store site, what factors do you look at to
determine what the value of that site should be?

A Well, we look at all the surrounding demographics, traffic
count and influx and whether the site lays well. Whether or not
it will be or can be made convenient for people to buy gaso-
line there.
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Q And what are the—Do you look at the orientation of the build-
ing . .. to the road?

A Well we decide which roads. Generally we build on corner
sites and we decide which way we want the store to face, which
road it will face. And then we try to work out a configuration that
will make the store easy for the public to come in to do business
and then leave.

Q And is the orientation of the driveways that go in and out of
the site, does that have any impact when you're evaluating the
site for value?

A Well, it's one of the most important factors. It's crucial
Gasoline is a commodity. And so people won'’t go out of their way
to purchase it. You've got to make it easy for them.

Q When you are evaluating a piece of property for, or making
a determination about a potential value of a piece of property
for purchase as a service—gas station or convenience store,
do you take into or make any projections as to what you be-
lieve the potential sales volume of gasoline that that site might
be able to make?

A T do. I have to decide how many units or gallons a particular
site can sell on an annual basis.

Mr. Barnes also gave extensive testimony detailing why, as a
result of the taking, it was less convenient for customers to access
the gas station. Before the taking, the property was served by three
driveways that were very convenient for customers. The first drive-
way, which faced Old Chapel Hill Road and centered on the four
gasoline dispensers and the convenience store itself, “allow[ed] peo-
ple to come in, get gas, [and then] either exit on Garrett Road or
return to Old Chapel Hill Road.” A second driveway, located on
Garrett Road near its intersection with Old Chapel Hill Road,
“allowed people coming toward Durham on Old Chapel Hill Road to
make a left-hand turn and go directly into the station in front of the
[gasoline] dispensers to get gas and then leave by [a third driveway
located farther from the intersection] on Garrett Road.” Alternatively,
customers entering on the second driveway “who wanted to continue
on down Old Chapel Hill Road toward South Square and Durham
after getting gas again could turn around and go back out to Old
Chapel Hill Road” on the first driveway.
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Everything changed when DOT condemned a substantial portion
of defendant’s lot. The second pre-taking driveway, located on
Garrett Road near its intersection with Old Chapel Hill Road, “was
done away with entirely.” The other driveway on Garrett Road
became “more steep” and less convenient to customers because it
was shortened and the resulting grade became more severe. After the
taking, the two driveways established by DOT on Old Chapel Hill
Road were “not as well positioned.” According to Barnes, “As you
come up to the store from Durham . . . there is a gradual grade of a
crest . .. just on the Durham side of the store. The truth is cars com-
ing there can’t see cars coming out of this lower driveway because it’s
down below them” due to the new grade. Mr. Barnes also stated that
the “after taking” driveway layout often forced customers to “make a
u-turn to go back out the way they came.”

Mr. Barnes testified that this lack of convenience “directly
caused” a drop in the margin that this particular property achieved
of “four cents” per gallon of gasoline. Based upon this “quantified”
data, Mr. Barnes could accurately calculate that gasoline revenues
would fall $90,000 in the first full year after completion of the DOT
project. Based on the income capitalization approach, which the
state conceded was appropriate for income-producing property
such as defendant’s, Mr. Barnes gave his opinion as to the fair market
value of the property before the taking, $1.3 million, and after the tak-
ing, $800,000.

Similarly, defendant’s expert appraiser, Mr. Frank Ward, testified
that the property was worth $1.2 million before the taking and
$700,000 after the taking. Mr. Ward stated that “the reduction in
income [caused by the taking] had diminished the value of the prop-
erty.” Mr. Barnes and Mr. Ward both testified that they based their
“after value” on the loss in revenue directly caused by the impact of
the taking on the property itself.

Accordingly, defendant’s witnesses gave their opinion as to
the before and after value of the property as required by N.C.G.S.
§ 136-112. They explained the bases of their opinions, which included
the “certain” reduction in revenue resulting from DOT’s taking.

Twice, Judge Hobgood gave a cautionary instruction, admonish-
ing the jury that it was not to award damages for any loss in business
income. The language carefully selected by Judge Hobgood for this
instruction was a mirror image of the language of Kirkman, far from
the “misreading of Kirkman” asserted by the majority:
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Loss of profits or injury to a growing business conducted on
property or connected therewith are not elements of recoverable
damages and an award for the taking under the power of eminent
domain. However, when the taking renders the remaining land
unfit or less valuable for any use to which it is adapted, that fact
is a proper item to be consider[ed] in determining whether the
taking has diminished the value of the land itself.

Having been properly charged under Kirkman, see 257 N.C. at
432, 126 S.E.2d at 110, it was the jury’s exclusive role to weigh the evi-
dence, assess credibility where the evidence conflicted, and deter-
mine damages. See Williams, 252 N.C. at 519, 114 S.E.2d at 343.
Nothing in the facts of the instant case differentiates it from cases in
which we have allowed evidence of lost rents or lost revenue to
inform the market value determination. As noted by our Court of
Appeals in the instant case, “[t]he holding in Kirkman is not limited
to instances where rental property is involved, as it was not a case
involving rental property.” Dep’t of Transp. v. M.M. Fowler, Inc., 170
N.C. App. 162, 164, 611 S.E.2d 448, 450 (2005).

Notably, in the instant case, the majority’s opinion aligns North
Carolina with a minority of states which apply a per se ban on this
type of evidence in eminent domain proceedings. As a leading trea-
tise observes, a majority of states follow the rule that “[r]ents and
profits derived from the use to which property is applied are gener-
ally admissible as evidence which may properly be considered in
ascertaining the market value of property taken by eminent domain.”
Nichols § 19.01[1] at 19-4 to -5, and cases cited therein. Moreover, the
same treatise notes the federal courts’ adherence to this general rule
and cites four federal cases—one of which decided by a federal court
in North Carolina, id. at 19-5 n.11. See United States v. 179.26 Acres
of Land, 644 F.2d 367, 371-72 (10th Cir. 1981) (“The major factors to
be considered in determining the market value of real estate in con-
demnation proceedings are: . . . (h) the net income from the land, if
the property is devoted to one of the uses to which it could be most
advantageously and profitably applied.” (internal citation and quota-
tion marks omitted)); Spitzer v. Stichman, 278 F.2d 402, 410 (2d Cir.
1960) (“In the absence of a market value, [the award] may properly
be determined by what the property brings in the way of earnings to
its owner.” (citation and internal quotation marks omitted)); United
States v. 298.31 Acres of Land, 413 F.Supp. 571, 573 (S.D. Iowa 1976)
(“To determine the value of property by the capitalization of income
method, the following is required: the future net income to be
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expected from the property is discounted to the present to pro-
vide for both a return on the investment and an amortization of
the investment.” (citation and internal quotation marks omitted));
United States v. 121.20 Acres of Land, 333 F.Supp. 21, 32-34
(E.D.N.C. 1971) (utilizing, in part, an income capitalization approach
to value condemned land). Thus, the majority’s categorical asser-
tion that federal courts unanimously follow its minority approach is
simply inaccurate.

Moreover, although not mentioned by the majority, the method-
ology and evidence relied upon by appraisal witnesses are subject to
few limitations under the law of this state. See Bd. of Transp. v.
Jones, 297 N.C. 436, 438, 255 S.E.2d 185, 187 (1979) (holding that
N.C.G.S. § 136-112 does not restrict expert real estate appraisers to
“any particular method of determining the fair market value of prop-
erty”); State Highway Comm’n v. Conrad, 263 N.C. 394, 399, 139
S.E.2d 553, 557 (1965) (holding that an expert real estate appraiser
may base his opinion on and testify to a broad range of sources,
including those not otherwise admissible). Again, “[a]ll factors perti-
nent to a determination of what a buyer, willing to buy but not under
compulsion to do so, would pay and what a seller, willing to sell but
not under compulsion to do so, would take for the property must be
considered.” City of Charlotte, 278 N.C. at 34, 178 S.E.2d at 606.

The majority concedes that evidence of lost revenue or lost prof-
its may be considered broadly in determining the fair market value of
condemned land, but objects to the admissibility of “quantified” evi-
dence of lost revenue. Specifically, the majority acknowledges that
“the trial court properly admitted Mr. Barnes’s testimony that DOT’s
condemnation made it more difficult for customers to enter MMFT’s
service station,” but objects to the introduction of a “quantified esti-
mate” of lost revenue directly caused by DOT’s taking.

If the majority is truly concerned about speculative evidence,
then it makes little sense to allow unquantifiable evidence while
excluding quantifiable evidence based on expert appraisal testimony.
It was undisputed in this case that the real estate appraiser’s qualifi-
cations were impeccable: he testified that he had been in the real
estate appraising business for forty-two years, had been certified by
the state ever since 1990, the first year certification was required, and
had regularly appraised property for the State Department of
Transportation for three decades. Given the reliability of the real
estate appraisal here—which the state never challenged—it is diffi-
cult to find the logic or wisdom in a rule that would exclude the
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“hard” evidence provided by Mr. Ward, while allowing more spec-
ulative “soft” evidence of unquantifiable (and thus, largely unveri-
fiable) losses.

The majority further hypothesizes: “[I]f business revenues were
considered in determining land values, an owner whose business is
losing money could receive less than the land is worth.” This is a red
herring. According to Nichols:

If . . . the condemnor . . . seeks to bring out the actual income
from the property, it should first be obliged to offer evidence that
the use to which the land was actually put was one of the uses to
which the land was best adapted . . . . It would, of course, be
absurd to admit evidence of the income to be derived from rais-
ing potatoes on a valuable city lot, or renting it for a tennis court
or for one-story booths, as evidence of the price it would bring as
a real estate investment.

Nichols, § 19.01 at 19-3.

Perhaps most importantly, the General Assembly has not acted to
amend the eminent domain statutes even after repeated decisions
from this Court and the Court of Appeals over the course of many
years indicating that evidence of lost revenue or lost profits may be
used under these facts to inform market value. When, as here, the
General Assembly has acquiesced in judicial construction of a
statute, we must presume that it approves of the interpretation
accorded to the statute by the courts. See Rowan Cty. Bd. of Educ.
v. U.S. Gypsum Co., 332 N.C. 1, 9, 418 S.E.2d 648, 654 (1992) (“The
legislature’s inactivity in the face of the Court’s repeated pronounce-
ments [on an issue] can only be interpreted as acquiescence by, and
implicit approval from, that body.”); see also State v. Jones, 358 N.C.
473, 484, 598 S.E.2d 125, 132 (2004) (“We presume, as we must, that
the General Assembly had full knowledge of the judiciary’s long
standing practice. Yet, during the course of multiple clarifying
amendments . . . at no time did the General Assembly amend [the rel-
evant] section . . ..”). Thus, the majority opinion not only alters a rule
of law that has been in place for nearly half a century, but it also sub-
verts legislative intent. If the General Assembly desired to change our
law as the majority does today, it could easily do so. Indeed, as the
majority itself points out, the General Assembly is in fact currently
studying this issue. See N.C. H. Select Comm. on Eminent Domain
Powers, Interim Report to the 2006 Regular Session of the 2005
General Assembly of North Carolina 9 (2006).
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The jury in the present case should be entitled to consider how
DOT'’s taking rendered defendant’s property less valuable for use as a
gas station and convenience store. In my view, the majority opinion
will preclude many owners from receiving their statutory right to fair
market value for involuntarily taken property. Far from “inflating”
awards, adhering to the well-settled Kirkman rule simply ensures
that when citizens find themselves in the path of the latest DOT
project, they receive “just compensation” for their lost property—
as the United States Constitution and Constitution of North Carolina
both require. Put simply, the majority’s departure from Kirkman
withholds essential valuation information from the jury. Because
the majority decision impairs the jury’s ability to perform its duty
of assessing fair market value under N.C.G.S. § 132-112, I respect-
fully dissent.

Justices WAINWRIGHT and TIMMONS-GOODSON join in this
dissenting opinion.

W.D. GOLDSTON, JR., JAMES E. HARRINGTON, AND CITIZENS, TAXPAYERS, AND BOND-
HOLDERS SIMILARLY SITUATED v. STATE OF NORTH CAROLINA axp MICHAEL F
EASLEY, GOVERNOR, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY

No. 328PA04-2
(Filed 15 December 2006)

Declaratory Judgments; Jurisdiction— standing—individual
taxpayers—diverting tax levies appropriated for one pur-
pose but disbursed for another

The trial court erred by concluding that individual taxpayers
did not have standing to seek relief when they allege government
officials violated statutory and constitutional provisions by
diverting tax levies appropriated for one purpose but disbursed
for another (plaintiffs alleged the transfers of $80,000,000 by the
Governor and $125,000,000 by the General Assembly from the
Highway Trust Fund to the General Fund were unlawful diver-
sions of Highway Trust Fund assets since disbursement of those
funds is not allowed for any projects other than those specified
by statute), and a declaratory judgment was the proper remedy
for such a claim, because: (1) a declaratory judgment would serve
to clarify and settle the legal rights and responsibilities of the
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Governor and the General Assembly, as well as the legal status of
the taxpayer funds in the Highway Trust Fund; (2) a declaratory
judgment would terminate the uncertainty and controversy giv-
ing rise to the action; (3) a declaration on the legality and consti-
tutionality of the Governor and the General Assembly’s diver-
sions from the Highway Trust Fund may well be the most assured
and effective remedy available since if plaintiffs ultimately pre-
vail, their point is made, similar future diversions will be obvi-
ated without requiring that the State undertake substantial and
undoubtedly disruptive budgetary gyrations necessary to return
immediately the funds at issue, and if plaintiffs do not prevail, the
Governor and the General Assembly will have done no harm; and
(4) while federal standing doctrine can be instructive as to gen-
eral principles and for comparative analysis, the nuts and bolts of
North Carolina standing doctrine are not coincident with federal
standing doctrine.

Chief Justice PARKER dissenting.

Justices MARTIN and TIMMONS-GOODSON did not participate in
the consideration or decision of this case.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 173 N.C. App. 416, 618 S.E.2d
785 (2005), affirming a judgment allowing summary judgment for
defendants and dismissing plaintiffs’ complaint entered 29 January
2004 by Judge Joseph R. John, Sr. in Superior Court, Wake County.
Heard in the Supreme Court 16 October 2006.

Boyce & Isley, PLLC, by G. Eugene Boyce and Philip R. Isley,
Sfor plaintiff-appellants.

Roy Cooper, Attorney General, by Grayson G. Kelley, Chief
Deputy Attorney General;, John F. Maddrey, Assistant Solicitor
General; and Norma S. Harrell, Special Deputy Attorney
General, for defendant-appellees.

Ellis & Winters LLP, by Julia F. Youngman and Thomas H.
Segars, and Robert F. Orr for the North Carolina Institute for
Constitutional Law, amicus curiae.

EDMUNDS, Justice.

In this case, we must determine whether individual taxpayers
have standing to seek relief when they allege government officials
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violated statutory and constitutional provisions by diverting tax
levies appropriated for one purpose but disbursed for another. If so,
we next must decide whether a declaratory judgment is a proper rem-
edy for such a claim. We reaffirm our long-standing holdings that
taxpayers have standing to challenge unlawful or unconstitutional
government expenditures and conclude that taxpayers are entitled to
seek equitable relief in the form of a declaratory judgment.
Accordingly, we reverse the opinion of the Court of Appeals.

The General Assembly created the North Carolina Highway Trust
Fund in 1989, establishing a special account within the State Treasury
to provide multiyear funding for highway construction and mainte-
nance. Act of July 27, 1989, ch. 692, secs. 1.1-2.3, 1989 N.C. Sess. Laws
1933, 1933-97 (codified at N.C.G.S. §§ 136-175 to -184.) The Trust
Fund is funded through several revenue streams, including motor
vehicle title and registration fees; motor fuels excise taxes; alterna-
tive fuels excise taxes; motor vehicle use taxes; and interest and
income earned by the Trust Fund. As originally enacted, Trust Fund
revenues were to be used only for specified projects of the Intrastate
Highway System, for specific urban loop highways, and to provide
supplemental appropriations for specific secondary roads and for
city streets, with a small portion of the Trust Fund allotted for admin-
istrative expenses. In addition, the 1989 statute creating the Trust
Fund directed that a portion of motor vehicle use taxes be trans-
ferred each year from the Trust Fund to the State’s General Fund. Id.,
sec. 4.1 at 1982-83. In 1989, $279,400,000 was transferred to the
General Fund. Id., sec. 4.3 at 1983-84. That sum has been adjusted
each succeeding fiscal year in accordance with fluctuations in motor
vehicle use tax collections, N.C.G.S. § 105-187.9(b)(2), resulting in a
total transfer of $252,400,000 for the 2002-2003 fiscal year.

During the 2001-2002 fiscal year, the State faced a budget short-
fall. Because Article III, Section 5(3) of the North Carolina Constitu-
tion does not allow a deficit for any fiscal period, on 5 February 2002,
the Governor, as administrator of the budget, issued Executive Order
Number 19. Exec. Or. 19, 16 N.C. Reg. 1866 (Mar. 1, 2002). Among
other measures, this Executive Order stated that the Office of State
Budget and Management could “transfer, as necessary, funds from the
Highway Trust Fund Account for support of General Fund appropria-
tion expenditures.” Id. Accordingly, on 8 February 2002, the State
Budget Officer directed that $80,000,000 be debited from the Highway
Trust Fund and credited to the General Fund.
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The State faced another budget shortfall for the 2002-2003 fiscal
year, and, effective 1 July 2002, the General Assembly transferred an
additional $125,000,000 from the Trust Fund to the General Fund.
Current Operations, Capital Improvements, and Finance Act of 2002,
ch. 126, sec. 2.2(g), 2001 N.C. Sess. Laws (Extra Sess. 2002) 291,
298-99. The General Assembly treated this transfer as a loan from the
Trust Fund to the General Fund, with the General Assembly commit-
ting itself to returning the $125,000,000, including interest, to the
Trust Fund during fiscal years 2004-2005 through 2008-2009. Id., secs.
2.2(g) at 298-99, 26.14 at 457.

Plaintiffs Goldston and Harrington, as North Carolina citizens
and taxpayers, brought suit against the State and Governor in
November 2002. Plaintiffs alleged the transfers of $80,000,000 by the
Governor and $125,000,000 by the General Assembly from the Trust
Fund to the General Fund were unlawful diversions of Trust Fund
assets because disbursement of those funds is not allowed for any
projects other than those specified by statute. The pertinent statute
states that the “special objects” of the Trust Fund are the intrastate
highways, urban loops, city streets, secondary roads, debt service,
and Department of Transportation administrative expenses. N.C.G.S.
§ 136-176(b) (2005). In addition, plaintiffs also contended these trans-
fers violated the North Carolina Constitution, which mandates that
“[e]very act of the General Assembly levying a tax shall state the spe-
cial object to which it is to be applied, and it shall be applied to no
other purpose.” N.C. Const. art. V, § 5. Plaintiffs asserted that the
statutorily defined “special objects” of the Trust Fund preclude use of
Trust Fund assets for General Fund expenditures. Finally, plaintiffs
alleged the Governor exceeded his constitutional authority under
Article III, Section 5(3). This provision requires the Governor to
administer the budget and to ensure that the State does not incur a
deficit for any fiscal period, but does not, plaintiffs contend, autho-
rize the Governor to order transfers from the Trust Fund to the
General Fund because the Trust Fund is separate from the General
Fund and the annual budget process.

Filing suit both as individual taxpayers and on behalf of other cit-
izens similarly situated, plaintiffs alleged they were injured because
they had paid motor fuel taxes, title and registration fees, and other
highway taxes which by law were collected expressly for application
to the Highway Trust Fund but had been diverted for other uses. They
argued defendants’ actions constituted both a current and future
threat of illegal and unconstitutional depletion of Trust Fund assets.
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Plaintiffs requested injunctive and declaratory relief, seeking
both a declaration that defendants’ actions were illegal and unconsti-
tutional and an immediate return of the monies at issue to the Trust
Fund. Plaintiffs later abandoned their prayer for relief in the nature
of mandamus through which they had requested return of the funds,
but they continued to maintain that they faced the threat of future
illegal and unconstitutional disbursements from the Trust Fund. In
response, the State and the Governor filed a motion to dismiss, argu-
ing that plaintiffs lacked standing “in that they have failed to allege
the necessary facts to bring this suit: based on their status as citizens
or taxpayers or bondholders; based on any alleged contractual or
impairment claim; or on any other basis establishing their right to
bring such claim against defendants.” In addition, defendants also
claimed that plaintiffs failed to state a claim for relief. Plaintiffs and
defendants both filed motions for summary judgment.

The trial court merged its consideration of defendants’ motion to
dismiss and motion for summary judgment, then granted summary
judgment for defendants while denying summary judgment for plain-
tiffs. Plaintiffs appealed, and on 20 September 2005, a unanimous
panel of the Court of Appeals affirmed the trial court “to the extent
that the trial court’s order is a dismissal for lack of standing.”
Goldston v. State, 173 N.C. App. 416, 422, 618 S.E.2d 785, 790 (2005).
Plaintiffs appealed to this Court, and on 2 March 2006, we allowed
defendants’ motion to dismiss plaintiffs’ appeal based on a constitu-
tional question but allowed plaintiffs’ petition for discretionary
review of the Court of Appeals decision as to the issue of standing.
360 N.C. 363, 629 S.E.2d 850 (2006).

In their briefs, the parties discuss distinctions between “consti-
tutional standing,” “direct standing,” and “derivative standing” that
have never been recognized by this Court. While we do not now
pass on the validity of these classifications, we believe that the issue
presented in this case can be resolved by reference to our existing
case law.

This Court has stated that “ ‘[t]he “gist of the question of stand-
ing” is whether the party seeking relief has “alleged such a personal
stake in the outcome of the controversy as to assure that concrete
adverseness which sharpens the presentation of issues upon which
the court so largely depends for illumination of difficult constitu-
tional questions.”’” Stanley v. Dep’t of Conservation & Dev., 284
N.C. 15, 28, 199 S.E.2d 641, 650 (1973) (quoting Flast v. Cohen, 392
U.S. 83, 99, 20 L. Ed. 2d 947, 961 (1968) (citation omitted)). We rec-
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ognized as early as the nineteenth century that taxpayers have stand-
ing to challenge the allegedly illegal or unconstitutional disburse-
ment of tax funds by local officials. In Stratford v. City of
Greensboro, a taxpayer sought to enjoin Greensboro city authorities
from street construction that the taxpayer alleged was undertaken
for the benefit of a private citizen rather than for the benefit of the
public. 124 N.C. 110, 111-12, 124 N.C. 127, 128-30, 32 S.E. 394, 395
(1899). We found “ ‘no serious question’ ” that a taxpayer had an equi-
table right to sue “ ‘to prevent an illegal disposition of the moneys of
the county.” ” Id. at 114, 124 N.C. at 134, 32 S.E. at 396-97 (quoting
Crampton v. Zabriskie, 101 U.S. 601, 609, 25 L. Ed. 1070, 1071
(1879)). We observed that “[i]f such rights were denied to exist
against municipal corporations, then taxpayers and property owners
who bear the burdens of government would not only be without rem-
edy, but be liable to be plundered whenever irresponsible men might
get into the control of the government of towns and cities.” Id. at 114,
124 N.C. at 133-34, 32 S.E. at 396.

Later, in Freeman v. Board of County Commissioners, we con-
sidered taxpayer actions against county officials. 217 N.C. 209, 7
S.E.2d 354 (1940). In that case, two taxpayers sought an injunction to
prevent a board of county commissioners from “making illegal dis-
bursements of public funds by the payment of salaries to unautho-
rized persons.” Id. at 212, 7 S.E.2d at 357. Before addressing the mer-
its, we determined that “[f]lor this purpose the plaintiffs have a
standing in court as parties with a legal interest in the controversy.”
Id. Similarly, in McIntyre v. Clarkson, a taxpayer challenged the con-
stitutionality of a statute providing for the appointment of justices of
the peace and for payment of their salaries from the general fund of
the county. 2564 N.C. 510, 513, 119 S.E.2d 888, 890 (1961). Although the
defendants argued that the taxpayer did not have a sufficient interest
in the controversy to maintain an action for himself and others simi-
larly situated, we concluded the taxpayer had standing, observing
that “this Court has in numerous cases determined the constitution-
ality of statutes upon suit for injunctive relief by taxpayers where the
expenditure of public funds is involved.” Id.

More recently, in Lewis v. White, we addressed taxpayer actions
against state officials. 287 N.C. 625, 216 S.E.2d 134 (1975),
superceded by statute, Environmental Policy Act, N.C.G.S. § 113A-4,
as recognized in Charlotte-Mecklenburg Hosp. Auth. v. N.C. Indus.
Comm’n, 336 N.C. 200, 443 S.E.2d 716 (1994). There, taxpayers sued
the Art Museum Building Commission, a state agency, alleging that
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the Commission’s members exceeded their statutory authority in
numerous ways, including failure to comply with the Executive
Budget Act in expending funds related to constructing a proposed
State Art Museum Building. Id. at 629, 216 S.E.2d at 137. Although the
defendants claimed sovereign immunity should protect them from
suit, we held “[t]he proceeds of State tax levies appropriated by the
General Assembly for one purpose may not lawfully be disbursed by
State officers for a different purpose and a citizen and taxpayer of the
State may sue to restrain such illegal diversion of public funds.” Id. at
644, 216 S.E.2d at 146. A taxpayer’s right to seek equitable relief “ ‘to
enjoin the governing body of a municipal corporation from tran-
scending their lawful powers or violating their legal duties in
any mode which will injuriously affect the taxpayers—such as mak-
ing an unauthorized appropriation of the corporate funds, or an ille-
gal or wrongful disposition of the corporate property, etc.,—is well
settled.” ” Id. (quoting Merrimon v. S. Paving & Constr. Co., 142 N.C.
427, 431-32, 142 N.C. 539, 545-46, 55 S.E. 366, 367-68 (1906) (compar-
ing the right of taxpayers to sue government officials for illegal dis-
bursements with right of shareholders of a corporation to bring ulira
vires shareholder suits)).

In a case strikingly similar to the case at bar, we found taxpayer
standing when the challenge involved the allegedly illegal diversion
of public funds away from highway construction. In Teer v. Jordan,
the defendants were members of the State Highway and Public Works
Commission. 232 N.C. 48, 59 S.E.2d 359 (1950). The General Assembly
authorized and the voters approved the issuance of $200,000,000 in
State bonds “ ‘exclusively for . . . secondary roads.” ” Id. at 49, 59
S.E.2d at 360. The plaintiff was a “resident and taxpayer of Durham
County” who operated motor vehicles “over and along the roads of
the County and State” and was “subject to the gallonage tax on motor
fuels.” Id. Alleging that the defendants, as chairman and members of
the State Highway and Public Works Commission, were “illegally
diverting the proceeds of the bond issue, which was to be devoted
exclusively to the construction or improvement of secondary roads,
to the purchase of machinery and equipment in the amount of
$5,000,000,” the plaintiff sought a restraining order. Id. at 49-50, 59
S.E.2d at 361.

The defendants argued the plaintiff lacked standing to bring the
suit. Id. at 50, 59 S.E.2d at 361. We disagreed. “[W]e are not disposed
to deny the right of an individual who is one of those for whose ben-
efit the law was enacted to be heard on allegations of an illegal diver-



IN THE SUPREME COURT 33

GOLDSTON v. STATE
[361 N.C. 26 (2006)]

sion of public funds which may in some degree injuriously affect his
rights as a citizen, taxpayer, and user of secondary public roads.” Id.
at 51, 59 S.E.2d at 362. An unlawful diversion of funds “might result
in the diminution of the amount allocated” to the roads in the tax-
payer’s county. Id. Although we cautioned that government agencies
should not be hindered by lawsuits from taxpayers who merely dis-
agree with the policy decisions of government officials, we con-
cluded that “the right of a citizen and taxpayer to maintain an action
in the courts to restrain the unlawful use of public funds to his injury
cannot be denied.” Id. (citing, inter alia, Freeman, 217 N.C. 209, 7
S.E.2d 354 (1940)).

Thus, our cases demonstrate that a taxpayer has standing to
bring an action against appropriate government officials for the
alleged misuse or misappropriation of public funds. Accordingly,
plaintiffs were properly before the trial court.

We next consider the form of relief sought by plaintiffs, who filed
a declaratory judgment action under the North Carolina Uniform
Declaratory Judgment Act (NCUDJA). N.C.G.S. §§ 1-253 to -267
(2005). The North Carolina Constitution provides that “every per-
son for an injury done him in his lands, goods, person, or reputa-
tion shall have remedy by due course of law.” N.C. Const. Art. I,
§ 18. Consistent with this mandate, the NCUDJA provides “[a]ny per-
son . . . whose rights, status or other legal relations are affected by a
statute . . . may have determined any question of construction or
validity arising under the . . . statute . . . and obtain a declaration of
rights, status, or other legal relations thereunder.” N.C.G.S. § 1-254.
“A declaratory judgment may be used to determine the construction
and validity of a statute.” Town of Emerald Isle v. State, 320 N.C. 640,
646, 360 S.E.2d 756, 760 (1987).

Although a declaratory judgment action must involve an “actual
controversy between the parties,” plaintiffs are “not required to
allege or prove that a traditional ‘cause of action’ exists against
defendant[s] in order to establish an actual controversy.” Id. (cita-
tions omitted). “[A] declaratory judgment should issue ‘(1) when [it]
will serve a useful purpose in clarifying and settling the legal rela-
tions at issue, and (2) when it will terminate and afford relief from
the uncertainty, insecurity and controversy giving rise to the pro-
ceeding.” Augur v. Augur, 356 N.C. 582, 588, 573 S.E.2d 125, 130
(2002) (quoting Edwin Borchard, Declaratory Judgments 299 (2d ed.
1941)) (alterations in original); see also N.C.G.S. § 1-257 (2005).
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Taxpayers in this state have a valid interest in the building and
maintenance of roads and highways across North Carolina. Plaintiffs
here are similar to the taxpayer plaintiffs in Teer, Lewis, and other
cases discussed above. Their claim of illegal and unconstitutional
diversion of funds derived from taxes paid by plaintiffs and others
similarly situated is an actual controversy between the parties. A
declaratory judgment would serve to clarify and settle the legal rights
and responsibilities of the Governor and the General Assembly, as
well as the legal status of the taxpayer funds in the Highway Trust
Fund. A declaratory judgment also would terminate the uncertainty
and controversy giving rise to the action. Accordingly, taxpayers have
standing to seek equitable relief and a declaratory judgment when
alleging government officials violated statutory or constitutional pro-
visions by diverting tax levies appropriated for one purpose but dis-
bursed for another.

Although plaintiffs originally sought to compel return of the chal-
lenged assets to the Trust Fund, they later abandoned that portion of
their claim. In other words, plaintiffs are now seeking to obtain a dec-
laration by a court that defendants acted illegally without also seek-
ing additional redress for the wrong. In so doing, plaintiffs contend
they will deter future similar actions by the State. We now consider
whether plaintiffs may seek only this limited remedy.

Declaratory relief “does not seek execution or performance from
the defendant or opposing party.” Declaratory Judgments at 25 (cit-
ing, inter alia, N.C.G.S. § 1-253) (noted to be the “preeminent treatise
on declaratory judgments,” Auger, 356 N.C. at 588, 573 S.E.2d at 130).
Although a declaratory judgment can seek an executory or coercive
decree, id. at 26, in some instances “the simple declaratory adjudica-
tion of the illegality of the act complained of [is] the most assured
and effective remedy available,” id. at 884. Indeed, “a citizen seeking
a declaration of the illegality” of a governmental act “often finds him-
self enmeshed in the intricacies of certiorari, injunction, mandamus,
quo warranto, habeas corpus, or prohibition” and “has often been
forced into a mystic maze,” when the citizen sought nothing more
than to ascertain whether a government action “is valid or not, or, if
valid, what it means.” Id. at 875. “The reluctance of courts to man-
damus or enjoin officials, often for sound reasons, is an indication of
their special position—a fact which makes a declaration of their duty
as effective as a command to perform it or an injunction not to trans-
gress.” Id. at 876.
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Accordingly, declaratory judgment remains an appropriate rem-
edy here. A declaration as to the legality and constitutionality of
the Governor’s and the General Assembly’s diversions from the
Trust Fund may well be “the most assured and effective remedy avail-
able.” If plaintiffs ultimately prevail, their point is made. Similar
future diversions will be obviated without requiring that the State
undertake substantial and undoubtedly disruptive budgetary gyra-
tions necessary to return immediately the funds at issue. If plain-
tiffs do not prevail, the Governor and the General Assembly will have
done no harm.

We observe that, in finding plaintiffs lack standing to bring their
claims against the Governor and the General Assembly, the Court of
Appeals relied upon federal standing doctrine. Goldston, 173 N.C.
App. 416 passim, 618 S.E.2d 785 passim (citing Neuse River Found.,
Inc. v. Smithfield Foods, Inc., 155 N.C. App. 110, 574 S.E.2d 48 (2002)
(citing Lujan v. Defenders of Wildlife, 504 U.S. 5565, 119 L. Ed. 2d 351
(1992)), disc. rev. denied, 356 N.C. 675, 577 S.E.2d 628 (2003); id. at
419, 618 S.E.2d at 788 (quoting Neuse River Found., 155 N.C. App. at
114, 574 S.E.2d at 52 (quoting Lujan, 504 U.S. at 550-61, 119 L. Ed. 2d
at 364)). This reliance was misplaced. While federal standing doc-
trine can be instructive as to general principles (as in our previous
reference to Flask v. Cohen) and for comparative analysis, the nuts
and bolts of North Carolina standing doctrine are not coincident with
federal standing doctrine. Compare Piedmont Canteen Serv., Inc. v.
Johnson, 256 N.C. 155, 166, 123 S.E.2d 582, 589 (1962) (“Only those
persons may call into question the validity of a statue who have been
wnjuriously affected thereby in their persons, property or constitu-
tional rights.” (emphasis added)), with Lujan v. Defenders of
Wildlife, 504 U.S. at 560, 119 L. Ed. 2d at 364 (noting that one of the
’” that is “con-

“ 6y

three elements of federal standing is an “ ‘injury in fact
crete and particularized”).

Finally, we express no opinion as to the legality or constitution-
ality of the Governor’s and the General Assembly’s diversions of a
total of $205,000,000 from the Trust Fund to the General Fund.
Instead, we hold only that these taxpayers, like the taxpayers in Teer
and Lewis, have standing to challenge the government expenditures
as illegal or unconstitutional. “The burden is upon the plaintiffs to
prove the alleged violations or proposed violations of the law by the
defendants. When given the opportunity to present their evidence in
support of their allegations, they may or may not ‘get to first base,’
but they are entitled to their turn at bat, which right the judgment of
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the Superior Court erroneously denied them.” Lewis, 287 N.C. at
644-45, 216 S.E.2d at 147.

The Court of Appeals is reversed. The case is remanded to the
Court of Appeals for further remand to the trial court.

REVERSED and REMANDED.

Justices MARTIN and TIMMONS-GOODSON did not participate
in the consideration or decision of this case.

Chief Justice PARKER dissenting.

In my view, plaintiffs lack standing to maintain an action under
the Uniform Declaratory Judgment Act, N.C.G.S. §§ 1-253 to -267.

This Court has noted that jurisdiction under the Declaratory
Judgment Act

may be invoked “only in a case in which there is an actual or real
existing controversy between parties having adverse interests in
the matter in dispute.” Lide v. Mears, 231 N.C. 111, 56 S.E.2d 404,
and cases cited. It must appear that “a real controversy, arising
out of their opposing contentions as to their respective legal
rights and liabilities under a deed, will or contract in writing, or
under a statute, municipal ordinance, contract or franchise,
exists between or among the parties, . . .” Light Co. v. Iseley, 203
N.C. 811, 167 S.E. 56. The existence of such genuine controversy
between parties having conflicting interests is a “jurisdictional
necessity.” Tryon v. Power Co., 222 N.C. 200, 22 S.E.2d 450.

“It is no part of the function of the courts, in the exercise of
the judicial power vested in them by the Constitution, to give
advisory opinions, . . .” Stacy, C.J., in Poore v. Poore, 201 N.C.
791, 161 S.E. 5632. “The statute (G.S. 1-253 et seq.) does not require
the Court to give a purely advisory opinion which the parties
might, so to speak, put on ice to be used if and when occasion
might arise.” Seawell, J., in Tryon v. Power Co., supra. “The
Uniform Declaratory Judgment Act does not license litigants to
fish in judicial ponds for legal advice.” Ervin, J., in Lide v.
Mears, supra. Also, see Calcutt v. McGeachy, 213 N.C. 1, 195 S.E.
49; Trust Co. v. Whitfield, 238 N.C. 69, 76 S.E.2d 334, and
NASCAR, Inc. v. Blevins, 242 N.C. 282, 87 S.E.2d 490.
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The validity of a statute, when directly and mnecessarily
involved, Person v. Watts, 184 N.C. 499, 115 S.E. 336, may be
determined in a properly constituted action under G.S. 1-253 et
seq., Calcutt v. McGeachy, supra; but this may be done only
when some specific provision(s) thereof is challenged by a per-
son who is directly and adversely affected thereby. Compare Fox
v. Comrs. of Durham, 244 N.C. 497, 94 S.E.2d 482.

City of Greensboro v. Wall, 247 N.C. 516, 519-20, 101 S.E.2d 413, 416
(1958). Further,

a declaratory judgment should issue “(1) when [it] will serve
a useful purpose in clarifying and settling the legal relations at
issue, and (2) when it will terminate and afford relief from the
uncertainty, insecurity and controversy giving rise to the pro-
ceeding.” When these criteria are not met, no declaratory
judgment should issue. Thus, declaratory judgments should
not be made “‘in the air,” or in the abstract, i.e. without defi-
nite concrete application to a particular state of facts which
the court can by the declaration control and relieve and thereby
settle the controversy.”

Augur v. Augur, 356 N.C. 582, 588, 573 S.E.2d 125, 130 (2002) (citing
and quoting Edwin Borchard, Declaratory Judgments 299, 306
(2d ed. 1941)). The Court in Augur also noted the language in
N.C.G.S. § 1-257 allowing a trial court the discretion to refuse to is-
sue a declaratory judgment when such relief “ ‘would not terminate
the uncertainty or controversy giving rise to the proceeding.’ ” Id. at
587-88, 573 S.E.2d at 130 (quoting N.C.G.S. § 1-257 (2001)). Although
the Declaratory Judgment Act does not include a specific require-
ment of an actual controversy between the parties, as the above cited
cases amply demonstrate, North Carolina case law imposes such a
requirement. See Sharpe v. Park Newspapers of Lumberton, Inc., 317
N.C. 579, 583, 347 S.E.2d 25, 29 (1986) (citing Gaston Bd. of Realtors,
Inc. v. Harrison, 311 N.C. 230, 234, 316 S.E.2d 59, 61 (1984)).

Generally,

[a] case is considered moot when “a determination is sought
on a matter which, when rendered, cannot have any practical
effect on the existing controversy.” Roberts v. Madison Cty.
Realtors Ass’n, 344 N.C. 394, 398-99, 474 S.E.2d 783, 787 (1996).
Courts will not entertain such cases because it is not the respon-
sibility of courts to decide “abstract propositions of law.” In re



38 IN THE SUPREME COURT

GOLDSTON v. STATE
[361 N.C. 26 (2006)]

Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, 912 (1978), cert.
denied, 442 U.S. 929, 61 L. Ed. 2d 297 (1979).

Lange v. Lange, 357 N.C. 645, 647, 588 S.E.2d 877, 879 (2003). A con-
troversy must exist between the parties both at the time the com-
plaint is filed and at the time of hearing. See Sharpe, 317 N.C. at
585-86, 347 S.E.2d at 30. Although “[i]t is not necessary for one party
to have an actual right of action against another for an actual contro-
versy to exist which would support declaratory relief[,] it is neces-
sary that the Courts be convinced that the litigation appears to be
unavoidable.” N.C. Consumers Power, Inc. v. Duke Power Co., 285
N.C. 434, 450, 206 S.E.2d 178, 189 (1974) (citing 22 Am. Jur. 2d
Declaratory Judgments § 11 (1965)).

The cases cited by plaintiffs to support standing involve chal-
lenges to prospective misuse of tax money or public property. See
Lewis v. White, 287 N.C. 625, 644-45, 216 S.E.2d 134, 146-47 (1975)
(holding that citizens could bring an action to prevent the construc-
tion of a “Cultural Complex” with tax funds appropriated solely for
the purpose of building an art museum), superseded on other
grounds by statute, North Carolina Environmental Policy Act of
1971, codified as N.C.G.S. §§ 113A-1 to -10, as recognized in Corum
v. Univ. of N.C., 330 N.C. 761, 786, 413 S.E.2d 276, 292, cert. denied,
506 U.S. 985, 121 L. Ed. 2d 431 (1992); Shaw v. City of Asheville, 269
N.C. 90, 95-96, 152 S.E.2d 139, 143-44 (1967) (holding that citizens
and taxpayers of a municipality had standing to bring a suit challeng-
ing the validity of an agreement between a municipality and a cable
company because the taxpayers could incur significant expense to
repair uncompleted work if the agreement was later determined to
be void); Wishart v. City of Lumberton, 264 N.C. 94, 96, 118 S.E.2d
35, 36 (1961) (holding that a municipality’s citizens and taxpayers
had standing to seek an injunction prohibiting the municipality from
abandoning and converting to a different use land set aside as a
public park).

In this case, however, the challenged governmental action has
already occurred. Plaintiffs’ complaint alleges that two transfers
from the Highway Trust Fund to the General Fund constituted unlaw-
ful disbursements contrary to the stated purposes in the relevant
statute. Plaintiffs initially sought mandamus relief ordering all
transfers be returned to the Highway Trust Fund but withdrew
this claim and presently seek only a declaration of the illegality of
those past transfers.
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This Court has previously addressed taxpayer standing to chal-
lenge a legislative act. See Nicholson v. State Educ. Assistance
Auth., 275 N.C. 439, 168 S.E.2d 401 (1969). In Nicholson, this Court
noted that it

will not determine the constitutionality of a legislative provision
in a proceeding in which there is no “actual antagonistic interest
in the parties.” Bizzell v. Insurance Co., 248 N.C. 294, 103 S.E.2d
348. “Only one who is in immediate danger of sustaining a direct
injury from legislative action may assail the validity of such
action. It is not sufficient that he has merely a general interest
common to all members of the public.” Charles Stores v. Tucker,
263 N.C. 710, 140 S.E.2d 370.

Id. at 447, 168 S.E.2d at 406. The Court also addressed the standing of
taxpayers generally:

A taxpayer, as such, does not have standing to attack the con-
stitutionality of any and all legislation. Wynn v. Trustees, 255
N.C. 594, 122 S.E.2d 404; Carringer v. Alverson, 2564 N.C. 204, 118
S.E.2d 408; Fox v. Commissioners of Durham, supra; Turner v.
Reidsville, supra. A taxpayer, as such, may challenge, by suit for
injunction, the constitutionality of a tax levied, or proposed to be
levied, upon him for an illegal or unauthorized purpose. See:
Wynn v. Trustees, supra; Barbee v. Comrs. of Wake, 210 N.C.
717, 188 S.E. 314. The constitutionality of a provision of a stat-
ute may not, however, be tested by a suit for injunction unless
the plaintiff alleges, and shows, that the carrying out of the pro-
vision he challenges will cause him to sustain, personally, a di-
rect and irreparable injury, apart from his general interest as a
citizen in good government in accordance with the provisions of
the Constitution. D & W, Inc. v. Charlotte, 268 N.C. 577, 151
S.E.2d 241; Watkins v. Wilson, supra; Fox v. Commissioners
of Durham, supra; Sprunt v. Comrs. of New Hanover, 208 N.C.
695, 182 S.E. 655; Newman v. Comrs. of Vance, 208 N.C. 675, 182
S.E. 453.

Id. at 447-48, 168 S.E.2d at 406.

In Stanley, cited in the majority, this Court distinguished the case
before it from Nicholson on “factual and procedural differences,”
specifically that the plaintiff in Nicholson sought an injunction and
nullification of prior transactions involving the defendant agency,
and that the Court there ruled that plaintiff “showed no threat of
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immediate irremediable injury to him,” and was, therefore, not en-
titled to injunctive relief. Stanley v. Department of Conservation &
Dev., 284 N.C. 15, 30-31, 199 S.E.2d 641, 651-52 (1973). Thus, the plain-
tiffs in Stanley, a case in which the allegedly unconstitutional actions
had not yet occurred, had standing.

Although plaintiffs alleged that defendants “threatened” future
withdrawals from the Trust Fund, they acknowledged the General
Assembly’s authority to “enact new legislation relating to collection
[of] taxes prospectively and appropriate prospectively expenditures.”
Plaintiffs alleged that their claims related to “unlawful and unconsti-
tutional spending of Highway Trust Funds for purposes not specified
by tax laws at the time of collection as required by the Constitution
and the threat of future misappropriation.” (Emphasis added.)

Nothing in the record, however, suggests that future action by the
Governor or the General Assembly would give rise to a controversy
rendering litigation unavoidable. If any future transfers from the
Highway Trust Fund to the General Fund are contemplated, the
General Assembly could, as conceded by plaintiffs, enact legisla-
tion authorizing such transfers. The judgment sought by plaintiffs will
do nothing to settle any existing controversy, and any judgment
issued in this matter constitutes an advisory opinion. The Declara-
tory Judgment Act does “not undertake to convert judicial tribu-
nals into counsellors and impose upon them the duty of giving advi-
sory opinions to any parties who may come into court and ask for
either academic enlightenment or practical guidance concern-
ing their legal affairs.” Lide v. Mears, 231 N.C. 111, 117, 56 S.E.2d
404, 409 (1949).

The Court of Appeals below correctly held that the authority
cited by plaintiffs as grounds for what they termed “constitutional
standing” does “not authorize citizens to sue for a court declaration
that past government action, and unthreatened recurrences, are
unlawful.” Goldston v. State, 173 N.C. App. 416, 420, 618 S.E.2d 785,
789 (2005).

For the foregoing reasons, I respectfully dissent.
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STATE OF NORTH CAROLINA v. TIMOTHY EARL BLACKWELL

No. 490PA04-2
(Filed 15 December 2006)

1. Sentencing— aggravating factors—submitted by special
verdict
The trial court had the authority to submit to the jury the
aggravating factor in N.C.G.S. § 15A-1340.16(d)(12) (offense com-
mitted while on pretrial release) using a special verdict, in com-
pliance with constitutional limitations. Defendant’s argument
that Blakely error occurred because the trial court allegedly
lacked a procedural mechanism by which to submit the aggra-
vating factor to the jury was rejected.

2. Sentencing— Blakely error—harmless

A Blakely error (the aggravating factor of commission of the
offense while on pretrial release was found by the judge, not the
jury) was harmless beyond a reasonable doubt where there was
uncontroverted and overwhelming evidence of the factor.

3. Constitutional Law— North Carolina—trial by jury—ag-
gravating factors
A trial judge’s determination of aggravating factors does not
violate Article I, Section 24 of the North Carolina Constitution
(conviction of a crime must be by a jury) because aggravating
factors are not elements of a crime for these purposes. Because
there is no violation, the question of whether harmless error or
structural error would apply is not reached.

Upon consideration of the order of the United States Supreme
Court entered 30 June 2006 vacating the judgment of this Court in
North Carolina v. Speight, 548 U.S. ——, 165 L. Ed. 2d 983 (2006) and
remanding that case to this Court for further consideration in light of
Washington v. Recuenco, 548 U.S. —, 165 L. Ed. 2d 466 (2006). To
the extent opinion at 359 N.C. 814, 618 S.E.2d 213, ordered remand
for resentencing, it is vacated. Heard on reconsideration in the
Supreme Court 17 October 2006.
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Roy Cooper, Attorney General, by Amy C. Kunstling, Assistant
Attorney General, and Robert C. Montgomery, Special Deputy
Attorney General, for the state-appellant.

Staples S. Hughes, Appellate Defender, by Benjamin Dowling-
Sendor, Assistant Appellate Defender, for defendant-appellee.

MARTIN, Justice.

In Washington v. Recuenco, 548 U.S. —, 165 L. Ed. 2d 466 (2006),
the United States Supreme Court concluded that error under Blakely
v. Washington, 542 U.S. 296 (2004), was subject to federal harmless
error analysis. We therefore review the Blakely violation which oc-
curred at defendant’s second trial for harmlessness. We also address
defendant’s argument that federal Blakely error violates the
Constitution of North Carolina (the State Constitution). We conclude
that the trial court’s finding of an aggravating factor at defendant’s
second trial was harmless beyond a reasonable doubt, and did not
violate Article I, Section 24 of the State Constitution.

The facts giving rise to the instant criminal prosecution arose
over nine years ago. On 27 February 1997, Sherry and Greg Dail made
plans to run errands together in Durham with their three young chil-
dren: Megan, age four; Austin, age two; and Joshua, age one. Because
Sherry had to drive to work later that afternoon, they drove separate
vehicles but followed one another traveling south on Guess Road.
Defendant, Timothy Earl Blackwell, was traveling in his truck in the
opposite direction. Defendant had used cocaine and heroin the night
before and was intoxicated from drinking beer that morning.
Defendant’s blood alcohol content was 0.13 grams of alcohol per one
hundred milliliters of whole blood, and his blood tested positive for
cocaine metabolites and opiates. Police officers later found hypo-
dermic needles and beer cans in defendant’s truck.

Several witnesses observed defendant’s erratic and dangerous
driving, which included driving at speeds estimated to be as high as
seventy-five miles per hour. After running a red light and swerving
back and forth across the road, defendant’s truck jumped a curb,
knocked over several trash cans and a mailbox, then crossed several
lanes and headed directly into oncoming traffic. After managing to get
back into the northbound lane, defendant repeatedly crossed the cen-
ter line again, forcing several cars off the road. Shortly thereafter,
defendant hit the Dails head-on as they approached the intersection
of Guess Road and Rose of Sharon Road. Defendant crossed the cen-
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ter line, sideswiped Sherry’s car, and collided with Greg’s van. As a
result of the crash, Sherry, Greg, Austin, and Joshua all suffered
severe injuries. Megan was killed.

Based on these events, defendant was indicted for the felonies
of murder and habitual impaired driving, as well as four counts of
felonious assault with a deadly weapon inflicting serious injury. He
was also indicted for the following misdemeanors: driving while
license revoked, driving left of center, possession of drug para-
phernalia, and possession of an open container. Pursuant to a plea
agreement, defendant pled guilty to all charges except the murder
charge and the four assault charges. At trial, the jury convicted
defendant of first-degree murder and all four felony assault charges.
Defendant appealed, and the Court of Appeals ordered a new
trial. State v. Blackwell, 135 N.C. App. 729, 522 S.E.2d 313 (1999). The
state appealed to this Court, and we remanded to the Court of
Appeals for reconsideration in light of our decision in State v. Jones,
353 N.C. 159, 5638 S.E.2d 917 (2000), which held that culpable negli-
gence could not be used to satisfy the intent requirements for first-
degree murder. State v. Blackwell, 353 N.C. 259, 538 S.E.2d 929 (2000)
(per curiam) (Blackwell I). The Court of Appeals further remanded
the case for a new trial. State v. Blackwell, 142 N.C. App. 388, 542
S.E.2d 675 (2001).

During his second trial, the jury convicted defendant of one
count of second-degree murder, one count of felonious habitual
impaired driving, one count of felonious assault with a deadly
weapon inflicting serious injury, three counts of misdemeanor
assault with a deadly weapon, and assorted other misdemeanors not
pertinent to this appeal. The trial court found as an aggravating fac-
tor that defendant committed each felony while he was on pretrial
release for another charge. The trial court also found the following
factors in mitigation with respect to the felonies: (1) defendant par-
ticipated in a drug or alcohol treatment program; (2) he supported his
family; (3) he had a support system in the community; (4) he was a
model prisoner while in custody; (5) he completed his GED while in
custody; and (6) he was remorseful. After finding that the aggravat-
ing factor outweighed the mitigating factors, the trial court sentenced
defendant on 13 November 2002 to consecutive sentences in the
aggravated range as follows: for second-degree murder, 353 to 461
months; for felony assault, 66 to 89 months; and for habitual impaired
driving, 26 to 32 months. Defendant also received sentences for vari-
ous misdemeanor convictions.
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Defendant again appealed to the Court of Appeals, and his case
was heard on 30 March 2004, seven days after the United States
Supreme Court heard oral arguments in Blakely v. Washington, 542
U.S. 296 (2004). The Supreme Court issued its decision in Blakely on
24 June 2004, while the Court of Appeals was still considering defend-
ant’s case. Blakely held that a trial judge’s sentencing of a defendant
beyond the statutory maximum, based on the trial judge’s finding that
defendant had acted with deliberate cruelty, violated the defendant’s
right to trial by jury under the Sixth Amendment to the United States
Constitution. In response to Blakely, defendant filed a motion for
appropriate relief (MAR) in the Court of Appeals. In September 2004,
the Court of Appeals granted defendant’s MAR and held that defend-
ant had otherwise received a trial free of prejudicial error. The Court
of Appeals remanded defendant’s case to the trial court for resen-
tencing under Blakely. See State v. Blackwell, 166 N.C. App. 280, 603
S.E.2d 168 (2004) (unpublished).

In December 2004, this Court allowed the state’s petition for dis-
cretionary review. While Blackwell was pending in this Court, we
decided the case of State v. Allen, 359 N.C. 425, 615 S.E.2d 256 (2005),
withdrawn, 360 N.C. 569, 635 S.E.2d 899 (2006). Allen held that
Blakely error was structural error under the United States
Constitution. Id. at 444, 615 S.E.2d at 269. In August 2005, this Court
modified and affirmed the Court of Appeals decision in Blackwell,
based on the Allen decision. 359 N.C. 814, 618 S.E.2d 213 (2005)
(Blackwell IT). In Blackwell II, we ordered remand of defendant’s
case for resentencing.

In September 2005, this Court allowed the state’s motion to stay
the issuance of our mandate in Blackwell II, 359 N.C. 823, 620 S.E.2d
528 (2005), based on the state’s petition for writ of certiorari to the
United States Supreme Court in State v. Speight, 359 N.C. 602, 614
S.E.2d 262 (2005), vacated and remanded, 548 U.S. —, 165 L. Ed. 2d
983 (2006). Both Blackwell II and Speight raised the common legal
issue of whether Blakely error was subject to federal harmless error
review. In Washington v. Recuenco, 548 U.S. —, 165 L. Ed. 2d 466,
the United States Supreme Court answered this question in the affir-
mative. Four days after issuing its decision in Recuenco, the United
States Supreme Court vacated this Court’s decision in Speight and
remanded the case to this Court for further consideration in light of
Recuenco. Speight, 548 U.S. —, 165 L. Ed. 2d 983.

After the United States Supreme Court issued Recuenco and
Speight, this Court ordered supplemental briefing from the parties
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“limited to the questions of whether there was error in this case pur-
suant to Washington v. Recuenco and, if so, whether any error can be
found to be harmless beyond a reasonable doubt.” 360 N.C. 570, 570,
635 S.E.2d 900, 901 (2006).

Before considering the merits, we pause to consider recent
jurisprudential and legislative developments affecting this state’s sen-
tencing procedures. In Apprendi v. New Jersey, the United States
Supreme Court held that a twelve-year sentence based on a judicial
finding that the defendant committed a hate crime was unconstitu-
tional when the statutory range for the offense was five to ten years.
530 U.S. 466 (2000). The Court explained that “[o]ther than the fact of
a prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to a
jury, and proved beyond a reasonable doubt.” Id. at 490. In 2004,
Blakely clarified this rule by holding that “the ‘statutory maximum’
for Apprendi purposes is the maximum sentence a judge may impose
solely on the basis of the facts reflected in the jury verdict or admit-
ted by the defendant.” 542 U.S. at 303 (emphasis omitted). Thus, after
Blakely, trial judges may not enhance criminal sentences beyond the
statutory maximum absent a jury finding of the alleged aggravating
factors beyond a reasonable doubt.

In June 2005, the General Assembly amended Chapter 15A of the
General Statutes to require the submission of aggravating factors to
a jury, which must make its findings using a reasonable doubt stand-
ard. See Act to Amend State Law Regarding the Determination of
Aggravating Factors in a Criminal Case to Conform with the United
States Supreme Court Decision in Blakely v. Washington, ch. 145,
2005 N.C. Sess. Laws 253 (codified at N.C.G.S. §§ 15A-924(a), -1022.1,
-1340.14, -1340.16 (2005)) (the Blakely Act).

[1] Mindful of this historical context, we now consider whether the
state has carried its burden of proving that the Blakely error which
occurred at defendant’s second trial was harmless beyond a reason-
able doubt. In support of his contention that the trial court’s failure
to submit the aggravating factor in N.C.G.S. § 15A-1340.16(d)(12) to
the jury was not harmless, defendant makes two arguments.
Defendant first argues that the Blakely error which occurred at his
second trial was not harmless beyond a reasonable doubt because
the trial court allegedly lacked a procedural mechanism by which to
submit the challenged aggravating factor to the jury. In support of his
contention, defendant cites the following sentence from Recuenco:



46 IN THE SUPREME COURT

STATE v. BLACKWELL
[361 N.C. 41 (2006)]

If respondent is correct that [state] law does not provide for a
procedure by which his jury could have made a finding pertaining
to [the aggravating factor at issue], that merely suggests that
respondent will be able to demonstrate that the Blakely violation
in this particular case was not harmless.

Recuenco, 548 U.S. at ——, 165 L. Ed. 2d at 474 (emphasis omitted).

As an initial matter, defendant does not demonstrate why the
absence of a statutory mechanism to submit aggravating factors to
the jury complicates our task in applying federal harmless error
analysis under Neder v. United States, 527 U.S. 1, 9 (1999) (holding
that the prosecution’s failure to submit an element of offense to
the jury was harmless error when evidence establishing the element
was “overwhelming” and “uncontroverted” (internal quotation marks
omitted)). Perhaps defendant’s omission stems from the fact that it
logically makes no difference whether the trial judge could submit
the issue to the jury, because in every instance of Blakely error, the
judge did not properly do so. Recuenco itself emphasizes this point in
the sentence immediately following the language on which defendant
so heavily relies: “Blakely error . . . is of the same nature, whether it
involves a fact that state law permits to be submitted to the jury or
not . . . .” Recuenco, 548 U.S. at ——, 165 L. Ed. 2d at 474. In other
words, as a practical matter, it is the same Blakely error to which a
defendant is subjected, regardless of whether a statutory procedure
exists. There is no meaningful difference between having a proce-
dural mechanism and not using it, and not having a procedural mech-
anism at all. In either event, whether the absence of a procedural
mechanism is Blakely error in the first place is wholly separate from
our duty to weigh the evidence supporting the aggravating factor and
determine whether the evidence was so “overwhelming” and “uncon-
troverted” as to render any error harmless, see Neder, 527 U.S. at 9
(internal quotation marks omitted). Defendant offers no compelling
argument to connect the two, and we do not believe that the Court in
Recuenco intended—through a single sentence of dicta—to funda-
mentally transform otherwise harmless error into reversible error.

Moreover, even assuming this language in Recuenco was intended
to limit the scope of federal harmless error analysis, it is of no prac-
tical consequence, as North Carolina law independently permits the
submission of aggravating factors to a jury using a special verdict. A
special verdict is a common law procedural device by which the jury
may answer specific questions posed by the trial judge that are sepa-
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rate and distinct from the general verdict. See Walker v. N.M. & S.
Pac. R.R. Co., 165 U.S. 593, 594-95 (1897) (recognizing the use of
special verdicts at common law); see also Suja A. Thomas, The
Seventh Amendment, Modern Procedure, and the English Common
Law, 82 Wash. U. L.Q. 687, 732-35 (2004) (describing various permu-
tations of special verdicts). Despite the fact that the General Statutes
do not specifically authorize the use of special verdicts in criminal
trials, it is well-settled under our common law that “ ‘special verdicts
are permissible in criminal cases.” ” State v. Underwood, 283 N.C.
1564, 163, 195 S.E.2d 489, 494 (1973) (quoting State v. Straughn, 197
N.C. 691, 692, 150 S.E. 330, 330 (1929)); see also, e.g., State v. Rick,
342 N.C. 91, 101, 463 S.E.2d 182, 187 (1995); State v. Batdorf, 293
N.C. 486, 494, 238 S.E.2d 497, 503 (1977); State v. Allen, 166 N.C. 242,
243, 166 N.C. 265, 266-67, 80 S.E. 1075, 1075-76 (1914); State v. Holt,
90 N.C. 749 passim (1884); State v. Watts, 32 N.C. 266, 268, 10 Ired.
369, 372 (1849).

Special verdicts, however, are subject to certain limitations. After
the United States Supreme Court decision in United States v.
Gaudin, a special verdict in a criminal case must not be a “true”
special verdict—one by which the jury only makes findings on the
factual components of the essential elements alone—as this prac-
tice violates a criminal defendant’s Sixth Amendment right to a jury
trial. 515 U.S. 506, 511-15 (1995); Kate H. Nepveu, Beyond “Guilty” or
“Not Guilty”: Giving Special Verdicts in Criminal Jury Trials, 21
Yale L. & Pol'y Rev. 263, 263 (2003) [hereinafter Nepveu]; ¢f. N.C. R.
Civ. P. 49(a) (allowing a “true” special verdict in civil cases, defining
it as “that by which the jury finds the facts only.”). Thus, trial courts
using special verdicts in criminal cases must require juries to apply
law to the facts they find, in some cases “straddl[ing] the line
between facts and law” as a “mini-verdict” of sorts. See Nepveu at 276
(noting the “most common and widely recognized” use of “special
verdicts that combine facts and law” is in RICO and continuing crim-
inal enterprise prosecutions).

Furthermore, requests for criminal special verdicts must require
the jury to arrive at its decision using a “beyond a reasonable doubt”
standard, since a lesser standard such as “preponderance of the evi-
dence” would violate a defendant’s right to a jury trial. See Blakely,
542 U.S. at 301. Aside from these limitations, however, we are aware
of no limits on our trial courts’ broad discretion to utilize special ver-
dicts in criminal cases when appropriate. See generally 75B Am. Jur.
2d Trial § 1842 (1992 & Supp. 2006) (“A trial court has discretion in
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framing a special verdict, which will not be disturbed if the material
issues of fact in the case are addressed.”).

It is difficult to imagine a more appropriate set of circumstances
for the use of a special verdict than those existing in the instant case,
in which a special verdict in compliance with the above limitations
would have safeguarded defendant’s right to a jury trial under
Blakely. Indeed, our precedent reflects this sentiment, as do deci-
sions from other jurisdictions. Following Apprendi’s holding that any
fact increasing the statutory maximum sentence must be submitted
to the jury and found beyond a reasonable doubt, 530 U.S. at 490, we
held in State v. Lucas that N.C.G.S. § 15A-1340.16A needed reinter-
pretation because it permitted trial judges to unilaterally enhance a
defendant’s sentence for firearm use. 353 N.C. 568, 597-98, 548 S.E.2d
712, 731-32 (2001). Notwithstanding the lack of express statutory
authority for a jury to find facts supporting the firearm enhancement,
this Court held that trial courts had the authority to submit the issue
to the jury so that it could deliver a verdict beyond a reasonable
doubt as to the firearm enhancement. Id. Though we did not specifi-
cally refer to such a procedural mechanism as a “special verdict,” we
described the procedure as follows: “If the jury returns a guilty ver-
dict that includes these factors, the trial judge shall make the finding
set out in the statute and impose an enhanced sentence.” Id. at 598,
548 S.E.2d at 731.

Lucas illustrates the propriety of the special verdict as a proce-
dural mechanism by which a criminal defendant’s right to trial by jury
may be scrupulously protected. Not surprisingly, other courts have
reached similar conclusions. See, e.g., United States v. Flaharty, 295
F.3d 182, 196 (2d Cir.) (holding that a special verdict and proper jury
instructions made any Apprendi error in the indictment harmless),
cert. denied, 537 U.S. 936 (2002); United States v. Trennell, 290 F.3d
881, 890 (7th Cir.) (same), cert. denied, 537 U.S. 1014 (2002); United
States v. Borders, 270 F.3d 1180, 1184-85 (8th Cir. 2001) (observing
that use of a special verdict contributed to Apprendi requirements
being satisfied); State v. Watson, 346 N.J. Super. 521, 534, 788 A.2d
812, 820 (N.J. Super. Ct. App. Div. 2002) (“However, until [Apprendi’s
application to the Graves Act, which provides for mandatory parole
ineligibility for firearms use, is determined], we urge trial judges to
try Graves Act cases as if [the jury was required to find the factors
relating to the parole disqualifier]. In other words, if use or posses-
sion of a firearm is not an element of the offense, a special verdict
should be presented to the jury on that issue . . ..”), cert. denied, 176
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N.J. 278, 822 A.2d 608 (2003); ¢f. United States v. Strickland, 245 F.3d
368, 376 (4th Cir.) (holding that failure to request special interrogato-
ries on drug quantity limits review to plain error), cert. denied, 534
U.S. 894, 930 (2001); United States v. Swatzie, 228 F.3d 1278, 1281
(11th Cir. 2000) (same), cert. denied, 533 U.S. 953 (2001); Keels v.
United States, 785 A.2d 672, 686 n.10 (D.C. 2001) (noting that “[i]n
some instances, [Apprendi] may cause the trial judge to utilize spe-
cial interrogatories or a special verdict form™); Poole v. State, 846 So.
2d 370, 388 (Ala. Crim. App. 2001) (per curiam) (“To comply with . . .
Apprendi, the trial court should submit [a special verdict] . . . that
addresses whether the sale [of drugs] occurred within a three-mile
radius of a school and/or a housing project.”). See generally Nepveu
at 264 (noting that special verdicts are frequently used to find aggra-
vating factors). Given that Apprend: and Blakely both implicate the
right of a defendant to a trial by jury, these decisions from other
courts reinforce that special verdicts are a widely accepted method
of preventing Blakely error.

Accordingly, prior to the Blakely Act, special verdicts were the
appropriate procedural mechanism under state law to submit aggra-
vating factors to a jury. Significantly, defendant fails to submit any
compelling reason why the use of a special verdict to submit aggra-
vating factors to the jury at his trial would have resulted in prejudice,
and our research reveals none. See generally David A. Lombardero,
Do Special Verdicts Improve the Structure of Jury Decision-
Making?, 36 Jurimetrics J. 275, 277 (1996) (“The predominant view
seems to be that special verdicts benefit the defendant . . . .”). The
trial court possessed the authority to submit the aggravating factor in
N.C.G.S. § 15A-1340.16(d)(12) to the jury using a special verdict in
compliance with the aforementioned constitutional limitations.
Defendant’s argument is therefore without merit.

[2] Next, we undertake our duty under Recuenco to determine
whether the trial court’s failure to submit the challenged aggravating
factor to the jury in the present case was harmless beyond a reason-
able doubt. In conducting harmless error review, we must determine
from the record whether the evidence against the defendant was so
“overwhelming” and “uncontroverted” that any rational fact-finder
would have found the disputed aggravating factor beyond a reason-
able doubt. Neder, 527 U.S. at 9 (internal quotation marks omitted);
see N.C.G.S. § 15A-1443(b) (2005); State v. Heard, 285 N.C. 167, 172,
203 S.E.2d 826, 829 (1974) (“[B]efore a court can find a Constitutional
error to be harmless it must be able to declare a belief that such error
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was harmless beyond a reasonable doubt.”). The defendant may not
avoid a conclusion that evidence of an aggravating factor is “uncon-
troverted” by merely raising an objection at trial. See, e.g., Neder, 527
U.S. at 19. Instead, the defendant must “bring forth facts contesting
the omitted element,” and must have “raised evidence sufficient to
support a contrary finding.” Id.

In the instant case, the aggravating factor at issue was the statu-
tory (d)(12) aggravator: “defendant committed the offense while on
pretrial release on another charge.” N.C.G.S. § 15A-1340.16(d)(12)
(2005). Defendant has never disputed, at trial or on appeal, that he
was on pretrial release when he committed the present crimes. The
evidence presented at defendant’s second trial, showing that he com-
mitted the underlying crime while on pretrial release, was both
uncontroverted and overwhelming. Former State Trooper S.D. Davis
testified that he arrested defendant on 4 May 1996 in Pender County
and charged him with driving while impaired (DWI) and driving while
license revoked. On direct examination, the District Attorney elicited
the following testimony from Trooper Davis:

Q Looking on the front of the citation. Do you see a judgment in
the area designated for judgment?

A No, I do not.

Q And that’s with respect to the driving while impaired charge,
isn't it?

A Yes.

Q With respect to the driving while license revoked charge, do
you see a judgment?

A No, I do not.

Q If there is no judgment would it then have been pending at the
time of February 27 of 1997?

A Yes, sir.

The citation completed by Trooper Davis was admitted into evidence.
It is readily apparent from Trooper Davis’s testimony and the physi-
cal evidence of the citation itself that defendant’s charges for DWI
and driving while license revoked were pending at the time of the
fatal collision that gave rise to the instant charges. Defendant failed
to object to the colloquy set out above and failed to present any evi-
dence or argument to rebut Trooper Davis’s testimony that defendant
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was on pretrial release at the time he committed the present
offenses. In fact, defendant did not even object to the following state-
ment by the District Attorney during sentencing:

With respect to this single aggravating factor, the defendant
committed the offense while on pretrial release for another
charge, that being another DWI in Pender County as described
by Trooper Davis, if the Court looks at this defendant’s his-
tory, that’s a pretty typical pattern over the last twenty-five years
that this defendant has been involved with driving offenses and
other violations.

At no point during sentencing did defendant object to the District
Attorney’s assertion that defendant was on pretrial release at the
time of the instant crimes. Nor did defendant present any contrary
evidence or argue that the (d)(12) aggravator should not be found or
that it lacked aggravating value. Indeed, defendant’s only arguments
at sentencing related to the presence of various statutory and non-
statutory mitigating factors, all of which the trial court found to exist.

Taken together, Trooper Davis’s testimony, the 4 May 1996 cita-
tion, defendant’s failure to object, and defendant’s failure to present
any arguments or evidence contesting the sole aggravating factor
constitute uncontroverted and overwhelming evidence that defend-
ant committed the present crimes while on pretrial release for
another offense. There can be no serious question that if the instant
case were remanded to the trial court for a jury determination of the
sole aggravating factor presented, the state would offer identical evi-
dence in support of that aggravator in the form of official state docu-
ments and the testimony of state record-keepers. Accordingly, the
Blakely error which occurred at defendant’s second trial was harm-
less beyond a reasonable doubt.

[3] Having completed our review of the federal constitutional ques-
tion arising from defendant’s second trial, we now consider defend-
ant’s argument that the trial court’s failure to submit an aggravated
sentencing factor to the jury is reversible per se under Article I,
Section 24 of the State Constitution. Defendant alleges the State
Constitution provides additional protection to criminal defendants
above and beyond Recuenco, and therefore, Blakely-type error is
reversible per se under state law.

Defendant’s argument overlooks, however, that aggravating fac-
tors are not, and have never been, elements of a “crime” for purposes
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of Article I, Section 24 analysis. This section of the State Constitution
provides: “No person shall be convicted of any crime but by the unan-
imous verdict of a jury in open court.” N.C. Const. art. I, § 24. This
Court has held that the finding of aggravating factors by a trial judge
instead of a jury does not implicate, and is permissible under, Article
I, Section 24 of the State Constitution. E.g., State v. Denning, 316
N.C. 523, 524, 342 S.E.2d 855, 856 (1986) (“We hold that because the
factors before the trial judge in determining sentencing are not ele-
ments of the offense, their consideration for purposes of sentencing
is a function of the judge and therefore not susceptible to constitu-
tional challenge based upon . . . article I, section 24 of the North
Carolina Constitution.”); State v. Williams, 295 N.C. 655, 670, 249
S.E.2d 709, 719-20 (1978) (“That the judge rather than the jury makes
the crucial factual determinations upon which the ultimate sentence
is based does not contravene [the State Constitution] . . ..”), super-
seded by statute on other grounds, State v. Jerrett, 309 N.C. 239, 307
S.E.2d 339 (1983). Therefore, because a trial judge’s determination of
aggravating factors does not violate Article I, Section 24, we do not
reach the question of whether harmless error or structural error
would apply under this provision of the State Constitution.

In so holding, we acknowledge our duty to fully vindicate defend-
ant’s rights under Blakely, see De Canas v. Bica, 424 U.S. 351, 357-568
n.5 (1976) (observing that, under the Supremacy Clause, state law is
preempted only to the extent necessary to effectuate federal law),
and to apply the federal rule that aggravating factors are to be treated
as elements of the underlying substantive offense for purposes of the
Sixth Amendment. Blakely, 542 U.S. at 303-04. Having done so, we
observe that defendant now seeks greater protection under the
State Constitution than what is provided by the Sixth Amendment as
interpreted in Blakely. In resolving defendant’s argument under the
State Constitution, we decline to superimpose Blakely’s definition of
aggravator upon the well recognized definition of “crime” under
Article I, Section 24 of the State Constitution. See City of Mesquite v.
Aladdin’s Castle, Inc., 4565 U.S. 283, 293 (1982) (“[A] state court is
entirely free to read its own State’s constitution more broadly than
this Court reads the Federal Constitution, or to reject the mode of
analysis used by this Court in favor of a different analysis of its
corresponding constitutional guarantee.” (emphasis added));
State v. McClendon, 350 N.C. 630, 635, 517 S.E.2d 128, 132 (1999)
(“ ‘Whether rights guaranteed by the Constitution of North Carolina
have been provided and the proper tests to be used in resolving such
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issues are questions which can only be answered with finality by this
Court.” ” (quoting State v. Arrington, 311 N.C. 633, 643, 319 S.E.2d
254, 260 (1984))). Accordingly, defendant’s claim is without merit.

In summary, the Blakely error which occurred at defendant’s sec-
ond trial was harmless beyond a reasonable doubt. Moreover, the
trial court’s finding of an aggravating factor did not violate Article I,
Section 24 of the State Constitution. To the extent the Court of
Appeals ordered remand of defendant’s case for resentencing, it is
reversed. The Court of Appeals opinion, as affirmed at 359 N.C. 814,
618 S.E.2d 213, remains undisturbed in all other respects. The stay
entered by this Court on 6 September 2005 is dissolved.

AFFIRMED IN PART AND REVERSED IN PART.

STATE OF NORTH CAROLINA v. GLENN DEVON McKINNEY

No. 622PA05

(Filed 15 December 2006)

1. Search and Seizure— standing to object to search—find-
ings not sufficient

The standing of defendant to challenge the search of a mur-
der victim’s house was not clear, and the case was remanded,
where the court did not make the requisite findings concerning
any reasonable expectation of privacy by defendant in the house
at the time of the search.

2. Search and Seizure— illegal entry into murder victim’s
house—independent probable cause—findings not sufficient

A trial court order denying a murder defendant’s motion to
suppress evidence was remanded where police officers gathered
outside the house which defendant shared with the missing vic-
tim; the victim’s brother removed an air conditioner, entered the
house, and invited officers inside; bloodstains were noted and a
search warrant was obtained; and the body was found during the
subsequent search. The Court of Appeals correctly found that
there was no immediate need of entry and that the trial court
erred to the extent that it relied on exigent circumstances.
However, the Court of Appeals did not consider whether there
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was independent probable cause and the trial court did not
specify the factual or legal basis for its decision.

Justices BrRADY and TiMMONS-GOODSON did not participate in
the consideration or decision of this case.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 174 N.C. App. 138, 619 S.E.2d
901 (2005), reversing defendant’s conviction and the resulting judg-
ment entered 16 April 2004 by Judge L. Todd Burke in Superior Court,
Guilford County, and ordering a new trial. Heard in the Supreme
Court 19 April 2006.

Roy Cooper, Attorney General, by William B. Crumpler,
Assistant Attorney General, for the state-appellant.

Paul F. Herzog for defendant-appellee.

MARTIN, Justice.

Defendant was convicted of first-degree murder in the death of
his roommate, Jerry Louis Alston. We affirm in part, reverse in part,
and remand with instructions.

On 17 May 2003, Amy Millikan (Amy) advised Greensboro Police
Sergeant D.S. Morgan that her roommate, Aja Snipes (Aja), had con-
fided in her that Aja’s friend, “Phoenix,” had killed his roommate.
Amy provided an address on Drexel Road where she believed
“Phoenix” lived, although the house number was later determined to
be incorrect. Sergeant Morgan relayed this information to Sergeant
Jane Allen and dispatched two other officers to the scene. “Phoenix”
was later identified as defendant, Glenn Devon McKinney.

Sergeant Morgan drove to Amy and Aja’s apartment to interview
Aja about her knowledge of the crime. Aja’s description of the house
where the victim and defendant lived was relayed to Sergeant Allen,
who by that time had arrived at Drexel Road. Two other officers were
knocking on doors and checking with neighbors to see if they were
aware of two males living on Drexel Road. The officers focused on
1917 Drexel Road because “that’s the house that seemed to match the
description that was being given.”

When Sergeant Allen arrived at 1917 Drexel Road, the residence
was locked and secured. Sergeant Morgan informed Sergeant Allen
that defendant was reportedly driving the victim’s blue Jeep
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Cherokee, and Sergeant Allen noted that the Jeep was not in the
driveway. The victim’s sister, Irma Alston (Irma), arrived and
informed Sergeant Allen that her brother lived at 1917 Drexel Road.
Irma called her brother, Ricky Alston (Ricky), because she believed
that he had a key to the house, although when he arrived on the scene
he did not have a key with him. Neither Irma nor Ricky had heard
from the victim in several days. Sergeant Allen contacted the victim’s
employer and learned that the victim had not reported for work the
day before as scheduled, which was very unusual.

Sergeant Allen continued to gather information, speaking by tele-
phone with the officers who were interviewing Aja and Amy and
hearing conversations between other officers and the victim’s family
members, who had begun to congregate on the sidewalk outside the
residence. Sergeant Allen learned that defendant had told Aja that the
victim “pulled a knife on me. I didn’t know what else to do,” and
defendant added that the victim “wouldn’t be coming back.” When
Sergeant Allen returned to the residence after briefly leaving the
scene, she found that Ricky had entered defendant’s house. After
removing an air conditioning unit and climbing through the window,
Ricky invited the officers into the house. Accompanied by Sergeant
Morgan, who by this time had arrived on the scene, Sergeant Allen
entered the residence. The officers later testified that they entered
the house to look for “a victim who [might] be in need of assistance”
and “for any sign that . . . there may in fact have been an assault there,
and perhaps . . . a victim somewhere else that [they] needed to con-
tinue a search for.” As they went through the house, the officers saw
what appeared to be blood spatter in the front bedroom. After this
discovery, they left the house, instructed other officers to secure the
scene, and went to obtain a search warrant.

After securing a search warrant, Sergeant Allen returned to the
residence with Detective David Spagnola. While crime scene special-
ists investigated the front bedroom, Sergeant Allen and Detective
Spagnola noticed a large, city-issued trash can in the laundry room. A
towel and two candles were on the lid of the can. The officers
believed it was unusual for the trash can to be inside the house, and
because Detective Spagnola was unable to lift it, they realized it
might contain a victim. The officers asked one of the crime scene
specialists to photograph the trash can and its contents. Underneath
the towel on the lid of the can was a computer-generated note that
said “Glenn Devon McKinney did this.” When the officers opened the
trash can, they discovered the victim’s body inside.
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Defendant was tried non-capitally, convicted of first-degree mur-
der, and sentenced to life imprisonment without parole. Before trial,
defendant filed a motion to suppress the evidence obtained from 1917
Drexel Road. His motion challenged not only the officers’ initial war-
rantless entry into the residence at that address, but also the validity
of the subsequent search warrant. Defendant contended that the
search warrant was invalid because probable cause for issuing the
warrant was based in part on the blood spatter evidence obtained by
police during their initial entry into the residence. He argued that all
evidence seized during the subsequent search should be suppressed,
including the victim’s body. In response, the state argued that defend-
ant lacked standing to object to the initial warrantless entry of the
house, and, in the alternative, that exigent circumstances authorized
law enforcement officials to enter the residence. The trial court
denied defendant’s motion to suppress.

On appeal, the Court of Appeals reversed defendant’s conviction,
holding that the trial court erred in denying defendant’s motion to
suppress because the initial police entry into the residence was
unlawful and therefore the subsequent search warrant was “fruit of
the poisonous tree.” State v. McKinney, 174 N.C. App. 138, 141, 619
S.E.2d 901, 904 (2005). This Court allowed the state’s petition for dis-
cretionary review.

[1] We first examine whether defendant had standing to contest the
police searches of the victim’s house. When the competency of evi-
dence is challenged and the trial court conducts a voir dire to deter-
mine admissibility, the general rule is that it should make findings of
fact to show the basis of its ruling. State v. Steen, 352 N.C. 227, 237,
536 S.E.2d 1, 7 (2000), cert. denied, 531 U.S. 1167 (2001). If there is a
material conflict in the evidence on voir dire, the trial court is
required to make findings in order to resolve the conflict. State v.
Smith, 278 N.C. 36, 41, 178 S.E.2d 597, 601, cert. denied, 403 U.S. 934
(1971). In the instant case, the trial court failed to make the requisite
findings on the issue of whether defendant had standing to challenge
the searches of the victim’s house.

A defendant has standing to contest a search if he or she has a
reasonable expectation of privacy in the property to be searched. See
State v. Mlo, 335 N.C. 353, 378, 440 S.E.2d 98, 110-11, cert denied, 512
U.S. 1224 (1994). A reasonable expectation of privacy in real property
may be surrendered, however, if the property is permanently aban-
doned. See, e.g., United States v. Stevenson, 396 F.3d 538, 544-47 (4th
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Cir.) (holding defendant lacked standing to contest search of apart-
ment when evidence “strongly suggest[ed] that he did not intend to
return to it”), cert. denied, 544 U.S. 1067 (2005); see also Abel v.
United States, 362 U.S. 217, 240-41 (1960) (upholding search of hotel
room because “at the time of the search [defendant] had vacated the
room”). When a defendant temporarily abandons property, an intent
to return will give rise to a reasonable expectation of privacy. See
United States v. Mulder, 808 F.2d 1346, 1348 (9th Cir. 1987) (holding
defendant had standing to challenge search of hotel room where he
returned to hotel only forty-eight hours later than originally intended,
hotel billed his credit card for an extra day, and he contacted police
to inquire about items later seized); United States v. Robinson, 430
F.2d 1141, 1143-44 (6th Cir. 1970) (holding that prosecution failed to
establish abandonment of apartment justifying warrantless search
thereof when the only admissible evidence of abandonment was
premised on defendant’s absence and nonpayment of rent for over a
month, which shed no light on whether he intended to return).
“[A]bandonment will not be presumed . . . [and] must be clearly
shown.” Robinson, 430 F.2d at 1143.

During the suppression hearing in the instant case, the prose-
cutor raised and properly preserved the issue of defendant’s stand-
ing to contest the search. Conflicting evidence was presented as to
whether defendant maintained a reasonable expectation of privacy
in the premises. The trial court did not resolve this conflicting evi-
dence or issue any conclusions as to whether such facts gave rise to
a reasonable expectation by defendant of privacy in the victim’s res-
idence at the time the search was conducted. Because of this omis-
sion, defendant’s standing to contest the validity of the search is
unclear, and, though we express no opinion on this question, our
standard of review compels us to remand the case for findings of
fact on this issue.

[2] We now consider the propriety of the initial, warrantless search
and the existence of probable cause to support the search warrant.
The Fourth Amendment to the United States Constitution protects
individuals “against unreasonable searches and seizures” and pro-
vides that search warrants may only be issued “upon probable cause,
supported by oath or affirmation, and particularly describing the
place to be searched and the persons or things to be seized.” U.S.
Const. amend. IV; see also N.C. Const. art. I, § 20 (“General warrants
. .. are dangerous to liberty and shall not be granted.”). “ ‘[S]earches
and seizures inside a home without a warrant are presumptively
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unreasonable.” ” State v. Smith, 346 N.C. 794, 798, 488 S.E.2d 210, 213
(1997) (quoting Payton v. New York, 445 U.S. 573, 586 (1980)). “The
governing premise of the Fourth Amendment is that a governmental
search and seizure of private property unaccompanied by prior judi-
cial approval in the form of a warrant is per se unreasonable unless
the search falls within a well-delineated exception to the warrant
requirement involving exigent circumstances.” State v. Cooke, 306
N.C. 132, 135, 291 S.E.2d 618, 620 (1982).

Fourth Amendment rights are enforced primarily through the
“exclusionary rule,” which provides that evidence derived from an
unconstitutional search or seizure is generally inadmissible in a crim-
inal prosecution of the individual subjected to the constitutional vio-
lation. See, e.g., State v. Colson, 274 N.C. 295, 306, 163 S.E.2d 376, 384
(1968) (“Evidence unconstitutionally obtained is excluded in both
state and federal courts as an essential to due process—not as a rule
of evidence but as a matter of constitutional law.”), cert. denied, 393
U.S. 1087 (1969). In short, evidence obtained in violation of an indi-
vidual’s Fourth Amendment rights cannot be used by the government
to convict him or her of a crime.

The “fruit of the poisonous tree doctrine,” a specific application
of the exclusionary rule, provides that “[w]hen evidence is obtained
as the result of illegal police conduct, not only should that evidence
be suppressed, but all evidence that is the ‘fruit’ of that unlawful con-
duct should be suppressed.” State v. Pope, 333 N.C. 106, 113-14, 423
S.E.2d 740, 744 (1992). Only evidence discovered as a result of uncon-
stitutional conduct constitutes “fruit of the poisonous tree.” See
Murray v. United States, 487 U.S. 533, 542 (1988) (“[W]hile the gov-
ernment should not profit from its illegal activity, neither should it be
placed in a worse position than it would otherwise have occupied.”).
This limitation on the “fruit of the poisonous tree” doctrine is known
as the “independent source rule,” which applies when “a later, lawful
seizure is genuinely independent of an earlier, tainted one.” Id. Under
such circumstances, the independent source rule provides that evi-
dence obtained illegally should not be suppressed if it is later
acquired pursuant to a constitutionally valid search or seizure. See,
e.g., State v. Phifer, 297 N.C. 216, 224-26, 254 S.E.2d 586, 590-91
(1979) (upholding the admission of evidence despite an illegal search
when “the officers, through lawful means, had independently
obtained probable cause to suspect that the [area searched] con-
tained contraband”).
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United States Supreme Court Justice Lewis Powell explained the
interplay between the independent source rule and the constitutional
validity of a search warrant:

The independent-source rule has as much vitality in the con-
text of a search warrant as in any other. Thus, for example,
unlawfully discovered facts may serve as the basis for a valid
search warrant if knowledge of them is obtained from an inde-
pendent and lawful source. The obvious and well-established
corollary is that the inclusion in an affidavit of indisputably
tainted allegations does not necessarily render the resulting war-
rant invalid. The ultimate inquiry on a motion to suppress evi-
dence seized pursuant to a warrant is not whether the under-
lying affidavit contained allegations based on illegally
obtained evidence, but whether, putting aside all tainted alle-
gations, the independent and lawful information stated in the
affidavit suffices to show probable cause.

United States v. Giordano, 416 U.S. 505, 554-55 (1974) (Powell, J.,
concurring in part, dissenting in part) (emphasis added) (citation
omitted).

The “excise and re-examine” corollary to the independent source
rule, as explained by Justice Powell in Giordano, qualifies the cardi-
nal principle that if “information used to obtain [a search] warrant
was procured through an unconstitutional seizure[,] . . . the warrant
and the search conducted under it were illegal and the evidence
obtained from them was ‘fruit of the poisonous tree.” ” State v.
Lombardo, 306 N.C. 594, 597-98, 295 S.E.2d 399, 402 (1982) (citing
Wong Sun v. United States, 371 U.S. 471, 484-88 (1963)). If facts in
the affidavit independent of the unlawful police conduct created
probable cause to issue the warrant, the warrant is valid. See, e.g.,
United States v. Wright, 991 F.2d 1182, 1186 (4th Cir. 1993) (“The
inclusion of tainted evidence does not invalidate a search warrant if
enough untainted evidence supports it . . . .”); United States wv.
Restrepo, 966 F.2d 964, 970 (6th Cir. 1992) (noting that a warrant is
valid under the independent source rule so long as the “warrant affi-
davit, once purged of tainted facts . . . contains sufficient evidence to
constitute probable cause”), cert. denied sub nom. Pulido v. United
States, 506 U.S. 1049 (1993); United States v. Herrold, 962 F.2d 1131,
1141, 1144 (3rd Cir.) (applying the independent source rule to uphold
a warrant because the application contained probable cause apart
from the improper information), cert. denied, 506 U.S. 958 (1992);
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United States v. Johnston, 876 F.2d 589, 592 (7th Cir.) (“[W]e must
consider whether ‘the untainted information, considered by itself,
establishes probable cause for the warrant to issue.” ” (quoting
United States v. Alexander, 761 F.2d 1294, 1300 (9th Cir. 1985))), cert.
dented, 493 U.S. 953 (1989); Alexander, 761 F.2d at 1300 (“ ‘[W]hen an
affidavit in support of a search warrant contains information which is
in part unlawfully obtained, the validity of a warrant and search
depends on whether the untainted information, considered by itself,
establishes probable cause for the warrant to issue.” ” (quoting James
v. United States, 418 F.2d 1150, 1151 (D.C. Cir. 1969))); United States
v. Williams, 633 F.2d 742, 745 (8th Cir. 1980) (“ ‘[I]f the lawfully
obtained information amounts to probable cause and would have
justified issuance of the warrant apart from the tainted information,
the evidence seized pursuant to the warrant is admitted.” ” (quot-
ing James, 418 F.2d at 1152)); ¢f. Franks v. Delaware, 438 U.S. 154,
155-56 (1978) (holding that when false statements are knowingly or
recklessly made by an officer in a warrant application, they must be
“set to one side, [and if] the affidavit’s remaining content is insuffi-
cient to establish probable cause, the search warrant must be voided
and the fruits of the search excluded”); United States v. Veillette, 778
F.2d 899, 904 (1st Cir. 1985) (holding that knowingly including a false
statement in a warrant affidavit is “the functional equivalent” of
including illegally obtained information, and the appropriate analysis
in either circumstance is to set aside the tainted information and
determine if the remaining content supports probable cause), cert.
denied, 476 U.S. 1115 (1986); State v. Louchheim, 296 N.C. 314, 321,
250 S.E.2d 630, 635 (“[T]here was probable cause to support the
search warrant on the face of the affidavit when [the] false informa-
tion is disregarded.”), cert. denied, 444 U.S. 836 (1979).

In light of these well-settled Fourth Amendment principles, we
examine two distinct issues: (1) whether the officers’ initial, war-
rantless entry into the residence at 1917 Drexel Road was constitu-
tionally permissible under a recognized exception! to the warrant
requirement; and (2) if not, whether sufficient untainted evidence not
derived from the unreasonable warrantless search provided probable
cause to issue the search warrant. The Court of Appeals properly
decided the first issue, but failed to address the second.

1. The parties and the Court of Appeals have variously labeled the alleged ex-
ception to the warrant requirement in the instant case as “exigent circumstances,”
“emergency activities,” and “emergency response.” See generally Wayne R. LaFave,
Search and Seizure: A Trealise on the Fourth Amendment § 6.6(a)-(c), at 451-79
(4th ed. 2004).
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The officers’ initial search of defendant’s house was conducted
without a warrant and was therefore presumptively unreasonable.
See Smith, 346 N.C. at 798, 488 S.E.2d at 213 (noting that searches
“inside a home without a warrant are presumptively unreasonable”
(citation omitted)). To overcome this presumption, the state had to
establish that the officers’ initial, warrantless entry fell within a rec-
ognized exception to the warrant requirement. See generally Mincey
v. Arizona, 437 U.S. 385, 393-94 (1978) (“[W]arrants are generally
required to search a person’s home or his person unless ‘the exigen-
cies of the situation’ make the needs of law enforcement so com-
pelling that the warrantless search is objectively reasonable under
the Fourth Amendment.” (citations omitted)); Vale v. Louisiana, 399
U.S. 30, 34 (1970) (“[O]nly in a few specifically established and well-
delineated situations may a warrantless search of a dwelling with-
stand constitutional scrutiny . . . . The burden rests on the State to
show the existence of such an exceptional situation.” (citation and
internal quotation marks omitted)). The Court of Appeals found that
the circumstances surrounding the initial entry into defendant’s
house, “when viewed in [their] entirety, d[id] not establish an imme-
diate need of entry into [the] residence.” McKinney, 174 N.C. App. at
146, 619 S.E.2d at 906-07. Applying established Fourth Amendment
law, the Court of Appeals properly concluded “that the State failed to
establish any exigent circumstances authorizing the officers’ war-
rantless entry.” Id. at 146, 619 S.E.2d at 907. We affirm that portion
of the Court of Appeals decision which held that “to the extent that
the trial court relied upon exigent circumstances in reaching its deci-
sion, . . . the trial court erred.” Id.

Because the officers’ initial entry was unlawful, the Court of
Appeals concluded that “the subsequent search warrant was based
upon ‘fruit of the “poisonous” tree.” ” Id. at 141, 619 S.E.2d at 904.
However, the Court of Appeals did not undertake a necessary step in
ascertaining the constitutional validity of a search warrant: It did not
consider whether the detective’s warrant application to the issuing
magistrate established probable cause for the warrant independent
of the illegally obtained evidence.

If the affidavit supporting a warrant application includes infor-
mation obtained illegally, “[a] reviewing court should excise the
tainted evidence and determine whether the remaining, untainted
evidence would provide a neutral magistrate with probable cause to
issue a warrant.” United States v. Vasey, 834 F.2d 782, 788 (9th Cir.
1987) (citation omitted); see also United States v. Cusumano, 83 F.3d
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1247, 1250 (10th Cir. 1996) (noting that a reviewing court “may disre-
gard allegedly tainted material in the affidavit and ask whether suffi-
cient facts remain to establish probable cause”); United States v.
Korman, 614 F.2d 541, 547 (6th Cir.) (indicating that the court can
“examine the balance of the underlying search warrant affidavit for
probable cause in order to determine whether the evidence lawfully
obtained was sufficient to [uphold] the search and seizure”), cert.
denied, 446 U.S. 952 (1980).

Thus, the admissibility of the evidence defendant sought to sup-
press turns on whether the untainted evidence in the supporting
affidavit established probable cause to search his residence. Any
information in the warrant affidavit that was acquired during the ille-
gal warrantless entry must be excised. Specifically, the following
portion of the affidavit must be disregarded, as it was derived exclu-
sively from the officers’ unlawful warrantless search:

Rick Alston then entered the residence, concerned for his
brother’s well being, and allowed Detective J.F. Allen to walk
through it with him. What appears to be blood spatters on the
walls of a bedroom, blood smudges in the carpet of the bedroom
and bloodstains on one chair were located in the residence. No
one was located inside.

With this tainted information excised, the validity of the search war-
rant (and consequently, the admissibility of the physical evidence
seized thereunder) depends on whether the remaining information
set forth in the warrant affidavit was sufficient to establish probable
cause to search defendant’s house.

The existence of probable cause is a “commonsense, practical
question” that should be answered using a “totality-of-the-circum-
stances approach.” Illinois v. Gates, 462 U.S. 213, 230-31 (1983);
State v. Arrington, 311 N.C. 633, 637, 319 S.E.2d 254, 257 (1984).
“‘Probable cause is a flexible, common-sense standard. It does not
demand any showing that such a belief be correct or more likely true
than false.” ” State v. Sinapi, 359 N.C. 394, 399, 610 S.E.2d 362, 365
(2005) (quoting State v. Zuniga, 312 N.C. 251, 262, 322 S.E.2d 140, 146
(1984)). “Reviewing courts should give great deference to the magis-
trate’s determination of probable cause and should not conduct a de
novo review of the evidence to determine whether probable cause
existed at the time the warrant was issued.” State v. Greene, 324 N.C.
1,9, 376 S.E.2d 430, 436 (1989), judgment vacated on other grounds,
494 U.S. 1022 (1990).
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In the instant case, however, the trial court’s order denying
defendant’s motion to suppress did not specify the factual or legal
basis for the decision. See McKinney, 174 N.C. App. at 143, 619 S.E.2d
at 905 (“[I]n its order denying defendant’s motion to suppress, the
trial court merely summarized the evidence presented at voir dire
and offered a blanket conclusion regarding the ultimate issue before
it.”). Rather, the trial court’s order contained limited findings of fact.
None of these findings indicates whether the trial court would have
found the evidence seized pursuant to the warrant admissible even if
the tainted evidence had been excised from the warrant application.
As such, the record in this case does not reveal the extent to which
consideration of the illegally obtained information affected the trial
court’s determination that the evidence seized pursuant to the war-
rant should not be suppressed.

The United States Supreme Court has safeguarded the role of
trial courts in making “independent source” determinations with
respect to evidence challenged on Fourth Amendment grounds. In
Murray v. United States, federal agents had entered a warehouse
without a warrant, wherein they observed in plain view bales of what
they believed to be marijuana. 487 U.S. at 535. They immediately left
the premises and obtained a search warrant. Id. The agents’ warrant
application “did not mention the prior entry, and did not rely on any
observations made during that entry.” Id. at 536. Before trial, peti-
tioners Murray and several co-conspirators sought to suppress the
evidence seized from the warehouse pursuant to the warrant, arguing
that the warrant was tainted by the prior warrantless entry. Id. On
appeal from the district court’s denial of petitioner’s motion to sup-
press, the First Circuit found no error in the trial court’s decision,
concluding that “ ‘[t]his is as clear a case as can be imagined where
the discovery of the contraband . . . was totally irrelevant to the later
securing of a warrant . . . . [T]here was no causal link whatever
between the illegal entry and the discovery of the challenged evi-
dence . ...”” Id. at 542-43 (quoting United States v. Moscatiello, 771
F.2d 589, 604 (1st Cir. 1985)). The Supreme Court disagreed, admon-
ishing: “[I]t is the function of the District Court rather than the Court
of Appeals to determine the facts, and we do not think the Court of
Appeals’ conclusions are supported by adequate findings.” Id. The
Supreme Court ordered that the case be remanded “to the District
Court for determination whether the warrant-authorized search of
the warehouse was an independent source of the challenged evi-
dence in the sense we have described.” Id. at 543-44.
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Under circumstances similar to the instant case, the United
States Court of Appeals for the Ninth Circuit explained why remand
to the trial court was more appropriate than unilateral appellate
court determination of the warrant’s validity:

The [trial] court . . . never made an inquiry as to whether the
search warrant was based upon independent evidence. . . .

While in the present case, there appears to be sufficient inde-
pendent evidence to have prompted the issuance of a search war-
rant despite some reference to the illegal entry, this is essentially
the duty of the district court to make the appropriate finding. We
therefore vacate and remand to the district court to inquire into
the basis for the search warrant.

United States v. Driver, 776 F.2d 807, 812 (9th Cir. 1985) (footnote
omitted). Other federal circuit courts which have addressed this
issue have generally reached the same conclusion: When illegally
obtained information was presented in a warrant application and it is
unclear whether the trial court would have upheld the validity of the
warrant based on the untainted information alone, the appropriate
action is to remand the case so that the trial court may determine
whether probable cause exists absent the tainted evidence. See, e.g.,
id.; United States v. Runyan, 275 F.3d 449, 468 (5th Cir. 2001)
(remanding to the trial court for a determination whether, absent a
reference to illegal pre-warrant search activities, the magistrate
would have issued the warrants); United States v. Richardson, 949
F.2d 851, 859-60 (6th Cir. 1991) (remanding to the trial court for deter-
mination of whether an independent basis supported the search war-
rant or if discovery of the evidence was inevitable). But see United
States v. Thomas, 757 F.2d 1359, 1368 (2d Cir.) (“A determination of
whether probable cause existed must be made by us independently,
as the deference usually accorded to a magistrate’s finding of proba-
ble cause is not appropriate when the magistrate relied in part on
improper information.” (citations omitted)), cert denied. sub nom.
Fisher v. United States, 474 U.S. 819 (1985).

This Court has generally followed the same remedial course of
action when “the conclusion [of law] is based upon such a careful
assessment of the facts, and actually constitutes the application of
a standard to the facts.” State v. McDowell, 310 N.C. 61, 74, 310
S.E.2d 301, 310 (1984), cert. denied, 476 U.S. 1165 (1986). In such
cases, “we believe it is appropriate to hold that the conclusion
should, in the first instance, be made by the trial court.” Id. This
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rule recognizes the “trial courts’ ‘institutional advantages’ over
appellate courts in the ‘application of facts to fact-dependent legal
standards.” ” Whitacre P’ship v. BioSignia, Inc., 358 N.C. 1, 38, 591
S.E.2d 870, 894 (2004) (quoting Augur v. Augur, 356 N.C. 582, 586,
573 S.E.2d 125, 129 (2002)). Thus, we decline to speculate as to the
probable outcome in the instant case had the trial court analyzed the
validity of the search warrant based only on the legally obtained
information in the affidavit. We therefore should afford the trial court
an opportunity to evaluate the validity of the warrant using the appro-
priate legal standard.

Accordingly, the decision of the Court of Appeals is affirmed in
part and reversed in part, and the portion of that Court’s judgment
reversing defendant’s conviction is vacated. We therefore remand this
case to the Court of Appeals with instructions to remand to the trial
court for further proceedings consistent with this opinion. As to the
additional questions presented by the state, we conclude that discre-
tionary review of those issues was improvidently allowed.

JUDGMENT VACATED; AFFIRMED IN PART, REVERSED IN
PART, AND REMANDED; DISCRETIONARY REVIEW IMPROVI-
DENTLY ALLOWED IN PART.

Justices BRADY and TIMMONS-GOODSON did not participate in
the consideration or decision of this case.

STATE OF NORTH CAROLINA v. ALEXANDER CHARLES POLKE

No. 412A05
(Filed 15 December 2006)

1. Sentencing— jury selection—question concerning relative
cost of punishments

The trial court did not abuse its discretion at a capital sen-
tencing proceeding by denying defendant’s pretrial motion to ask
prospective jurors whether they had formed a belief about the rel-
ative cost of life imprisonment versus the cost of execution.
Defendant was allowed to ask this question after renewing the
motion during jury selection.
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Sentencing— capital—mitigating circumstance—request
by defendant—invited error

The trial court in a capital sentencing proceeding did not
commit plain error by instructing jurors on the mitigating cir-
cumstance of no significant history of prior criminal activity
(N.C.G.S. § 15A-2000(f)(1)). The defendant requested the instruc-
tion and invited any error; the doctrine of invited error cannot
apply when this instruction is erroneously withheld at defend-
ant’s request (because the jurors then consider fewer mitigating
factors than required by N.C.G.S. § 15A-2000(b)), but it applies
when the trial court erroneously submits the mitigating circum-
stance at defendant’s request.

. Sentencing— mitigating circumstances—emotional dis-

turbance and impaired capacity from pepper spray—not
submitted—insufficient evidence

The trial court in a capital sentencing proceeding did not
commit plain error by not submitting the mitigating circum-
stances that defendant was under the influence of mental or
emotional disturbance (N.C.G.S. § 15A-2000(f)(2)) and that his
capacity to appreciate the criminality of his conduct was
impaired (N.C.G.S. § 15A-2000(f)(6)) after he was subjected to
pepper spray. Defendant did not call any witnesses on his behalf
at sentencing and did not present any additional evidence con-
cerning the effect of pepper spray on him, while the State’s evi-
dence tended to show that defendant shot a deputy to evade
arrest, although he was angry about being sprayed.

. Sentencing— aggravating circumstances—failure to sub-

mit—no structural error

There was no structural error in a capital sentencing
proceeding in the failure to submit the aggravating circumstance
that defendant was engaged in the commission or attempt to
commit a homicide (N.C.G.S. § 15A-2000(e)(5)). The error cited
by defendant is not similar in type or degree to the group of
errors that the United States Supreme Court has determined to
be structural.

. Sentencing— prosecutor’s argument—no mercy—interven-

tion ex mero motu not required

There was no plain error in a capital sentencing proceeding
where the court did not intervene ex mero motu when the prose-
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cutor argued to the jurors that their decision should not be moti-
vated by mercy but by the evidence and the law.

6. Sentencing— death—proportionality

A death sentence for a defendant who murdered a law
enforcement office to evade arrest was proportionate where the
evidence supported the three aggravating circumstances which
were found, the sentence was not imposed under the influence of
passion, prejudice, or any other arbitrary factor, and the case was
not substantially similar to any case in which a death penalty was
found disproportionate.

Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg-
ment imposing a sentence of death entered by Judge Steve A. Balog
on 7 February 2005 in Superior Court, Randolph County, following
defendant’s plea of guilty to first-degree murder. Heard in the
Supreme Court 12 September 2006.

Roy Cooper, Attorney General, by William B. Crumpler,
Assistant Attorney General, for the State.

Staples S. Hughes, Appellate Defender, by Barbara S. Blackman,
Assistant Appellate Defender, for defendant-appellant.

WAINWRIGHT, Justice.

On 27 April 2003, defendant Alexander Charles Polke fatally shot
Randolph County Sheriff’s Deputy Toney Clayton Summey (Deputy
Summey) in the neck and abdomen at close range. At the time of the
shooting, Deputy Summey and Deputy Nathan Hollingsworth were on
the front porch of defendant’s home attempting to serve warrants for
defendant’s arrest. Defendant resisted and shot Deputy Summey with
his own service pistol during the ensuing struggle. Defendant next
shot and injured Deputy Hollingsworth, who was able to take cover
behind his vehicle. Defendant surrendered at the scene to Deputy
Lieutenant Johnnie Hussey, who responded to a call for assistance
from Deputy Hollingsworth. While repeatedly telling Lieutenant
Hussey that Deputy Summey had used pepper spray on him, defend-
ant angrily stated, “[H]e shouldn’t have pepper sprayed me,” and
asked, “Why did he pepper spray me”? While being transported to the
Randolph County Sheriff’s Department, defendant further stated: “I
shouldn’t have shot him[;] he was just doing his job.”

A Randolph County Grand Jury indicted defendant for first-
degree murder on 5 May 2003, and defendant pleaded guilty to the
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first-degree murder charge on 31 January 2005. A capital sentencing
proceeding was held at the 31 January 2005 Criminal Session of
Superior Court, Randolph County, during which defendant called no
witnesses and presented no evidence. On 7 February 2005, the sen-
tencing jury returned its verdict, finding three aggravating factors
and no mitigating factors, and recommending a capital sentence.
Judge Steve A. Balog sentenced defendant to death by order dated
that same day.

Additional relevant facts will be provided when necessary to
resolve the issues on appeal.

Defendant raises nine assignments of error on appeal. Four
assignments concern questions of law that have previously been
determined by this Court. Defendant raises these arguments for pur-
poses of preservation. The five remaining assignments of error con-
cern defendant’s capital-sentencing proceeding: (1) whether the trial
court abused its discretion by denying defendant’s pretrial motion to
question prospective jurors about the relative cost of executions ver-
sus life imprisonment, (2) whether the trial court committed plain
error by submitting the N.C.G.S. § 15A-2000(f)(1) mitigating factor to
the jury, (3) whether the trial court committed plain error by failing
to submit the N.C.G.S. § 15A-2000(f)(2) and (f)(6) mitigating factors
to the jury, (4) whether the trial court committed structural error by
failing to submit the N.C.G.S. § 15A-2000(e)(b) aggravating factor to
the jury, and (5) whether the trial court committed plain error by fail-
ing to intervene ex mero motu during the State’s closing argument.

PRETRIAL MOTIONS

[1] First, defendant argues that the trial court abused its discretion
by denying his pretrial motion to ask prospective jurors whether they
had formed a belief about the relative cost of life imprisonment ver-
sus the cost of execution. Defendant contends that the question was
necessary to ensure an impartial jury. We note that the trial court did,
in fact, permit defendant to ask this question after defendant
renewed his motion during jury selection. In so doing, the trial court
asked defense counsel whether he was making a strategic decision to
raise this issue, which the prospective jurors may not previously have
thought about and which is improper for jurors to consider in a cap-
ital case. When defense counsel confirmed that he wanted to ask the
question, the court allowed counsel’s renewed motion.

Trial courts have broad discretionary power to regulate the man-
ner and extent of jury voir dire. State v. Rogers, 316 N.C. 203, 218,
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341 S.E.2d 713, 722 (1986), overruled in part on other grounds by
State v. Gaines, 345 N.C. 647, 676-77, 483 S.E.2d 396, 414, cert.
denied, 522 U.S. 900, 139 L. Ed. 2d 177 (1997), and by State wv.
Vandiver, 321 N.C. 570, 573-74, 364 S.E.2d 373, 375-76 (1988). A trial
court’s discretionary ruling governing voir dire will not be overruled
on appeal unless it is “ ‘manifestly unsupported by reason’ ” or “ ‘so
arbitrary that it could not have been the result of a reasoned deci-
sion.” ” State v. T.D.R., 347 N.C. 489, 503, 495 S.E.2d 700, 708 (1998)
(defining the term “abuse of discretion”) (quoting White v. White, 312
N.C. 770, 777, 324 S.E.2d 829, 833 (1985)); See also State v. Elliott, 360
N.C. 400, 409, 628 S.E.2d 735, 742, cert. denied, — U.S. —, 166
L. Ed. 2d 378 (2006) (applying a clear abuse of discretion standard
to the trial court’s regulation of voir dire questioning). We have
recently determined that a trial court did not abuse its discretion by
denying a defendant’s request to ask an identical question in State v.
Elliott. 360 N.C. at 409-10, 628 S.E.2d at 742. In Elliott, this Court
explained that “a trial court’s discretion is properly used to ensure
that a juror can put aside any personal beliefs in the propriety of cap-
ital punishment and recommend a sentence in accordance with the
trial court’s instructions and the law.” Id. at 410, 628 S.E.2d at 742
(citations omitted).

After thorough review of the record we are satisfied that defend-
ant was permitted to question jurors about their ability to apply the
law as given by the trial court. The trial court did not abuse its dis-
cretion in denying defendant’s pretrial motion. This assignment of
error is overruled.

CAPITAL SENTENCING PROCEEDING

[2] Second, defendant argues that the trial court committed plain
error by instructing jurors on a statutory mitigating circumstance
that was not supported by the evidence: “The defendant has no sig-
nificant history of prior criminal activity.” N.C.G.S. § 15A-2000(f)(1)
(2005). The record shows that the court decided to submit the (f)(1)
mitigating circumstance at defense counsel’s request, after substan-
tial discussion between the court, defense counsel, and the district
attorney. Now defendant assigns plain error to the trial court’s
submission of the N.C.G.S. § 156A-2000(f)(1) mitigating circumstance.
Defendant argues that evidence of defendant’s prior criminal activ-
ity was significant and that improper “submission of the [N.C.G.S.
§ 15A-2000(f)(1) mitigating] factor skews the entire deliberative
process” because “[a] jury improperly presented with the (f)(1) miti-
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gating factor may view all [mitigating] factors submitted with cyni-
cism and skepticism and conclude they are unworthy of belief.”

In a capital case, mitigating circumstances extenuate or reduce a
defendant’s moral culpability for a first-degree murder, making the
crime less deserving of a capital sentence. State v. Irwin, 304 N.C. 93,
104, 282 S.E.2d 439, 446-47 (1981). The North Carolina General
Assembly has determined that certain facts, including that a defend-
ant has no significant history of prior criminal activity, have mitigat-
ing value as a matter of law. N.C.G.S. § 15A-2000(f) (2005); State v.
Wilson, 322 N.C. 117, 143-44, 367 S.E.2d 589, 604-05 (1988). Once a
mitigating circumstance is found by the jury to exist, jurors must
determine the degree to which the circumstance mitigates the crime.
N.C.G.S. § 15A-2000(b) (2005). It is not appropriate for jurors to
assign no weight to an existing statutory mitigating circumstance.
State v. Howell, 343 N.C. 229, 240, 470 S.E.2d 38, 44 (1996).

If a defendant produces substantial evidence supporting the
(H)(1) mitigating circumstance, the trial judge must submit this cir-
cumstance to the jury. N.C.G.S. § 156A-2000(b); State v. Daniels, 337
N.C. 243, 272-73, 446 S.E.2d 298, 316 (1994), cert. denied, 513 U.S.
1135, 130 L. Ed. 2d 895 (1995). This is true even when the defendant
objects to its submission. State v. Hurst, 360 N.C. 181, 194, 624 S.E.2d
309, 320, cert. denied, — U.S. —, 166 L. Ed. 2d 131 (2006). By en-
suring that jurors consider all relevant mitigating evidence, N.C.G.S.
§ 15A-2000(f) thereby protects a capital defendant’s right to individu-
alized sentencing. Kansas v. Marsh, — U.S. —, —— 165 L. Ed. 2d
429, 440 (2006).

N.C.G.S. § 15A-2000(b) provides:

In all cases in which the death penalty may be authorized, the
judge shall include in his instructions to the jury that it must con-
sider any aggravating circumstance or circumstances or mitigat-
ing circumstance or circumstances from the lists provided in sub-
sections (e) and (f) which may be supported by the evidence, and
shall furnish to the jury a written list of issues relating to such
aggravating or mitigating circumstance or circumstances.

N.C.G.S. § 15A-2000(b) (emphases added). Because the language of
N.C.G.S. § 15A-2000(b) is mandatory, this Court recently determined
that “the doctrine of invited error cannot apply when the [(f)(1)]
instruction is [erroneously] withheld at the defendant’s request.”
Hurst, 360 N.C. at 194, 624 S.E.2d at 320 (emphasis added). When the
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(H)(1) instruction is erroneously withheld, jurors consider fewer mit-
igating factors than required by N.C.G.S. § 15A-2000(b), and the
defendant does not receive the full benefit of all relevant mitigating
evidence presented on his behalf. Correspondingly, when the (f)(1)
circumstance is erroneously submitted at defendant’s request, jurors
are presented with more mitigating factors than required by N.C.G.S.
§ 15A-2000(b). The latter error does not violate the mandate of
N.C.G.S. § 15A-2000(b) because the jury considers every mitigating
circumstance supported by substantial evidence. Accordingly, we
conclude that the doctrine of invited error does apply when the trial
court erroneously submits the N.C.G.S. § 156A-2000(f)(1) mitigating
factor at defendant’s request.

N.C.G.S. § 15A-1443(c) provides that “[a] defendant is not
prejudiced by . . . error resulting from his own conduct.” N.C.G.S.
§ 15A-1443(c) (2005). Here, defendant requested that the trial court
instruct the jury on the N.C.G.S. § 15A-2000(f)(1) mitigating circum-
stance. For this reason, we conclude that defendant invited any error
resulting from submission of the N.C.G.S. § 15A-2000 (f)(1) mitigating
circumstance to the jury. This assignment of error is overruled.

[3] Third, defendant argues that the trial court committed plain
error by failing to submit two statutory mitigating circumstances that
were supported by the evidence. Defendant contends that evidence
tending to show he shot Deputy Summey in response to being
sprayed with pepper spray was sufficient to support the N.C.G.S.
§ 15A-2000(f)(2) and (f)(6) mitigating circumstances. N.C.G.S.
§ 15A-2000(f)(2) states that “[t]he capital felony was committed while
the defendant was under the influence of mental or emotional dis-
turbance,” and N.C.G.S. § 15A-2000 (f)(6) states that “[t]he capacity
of the defendant to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was impaired.”
Defendant argues that the pain and disabling effects caused by the
pepper spray resulted in a mental or emotional disturbance and
impaired his mental capacity during the shooting. After examining
the evidence presented during sentencing, we determine that the trial
court did not commit plain error by choosing not to submit these mit-
igating circumstances to the jury.

A trial court must instruct the jury on every statutory mitigat-
ing circumstance that is supported by substantial evidence. Id.
§ 156A-2000(b); State v. Lloyd, 321 N.C. 301, 311-12, 364 S.E.2d 316,
323, judgment vacated on other grounds, 488 U.S. 807, 102 L. Ed. 2d
18 (1988). This is true even when the defendant fails to request the
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instruction or objects to its submission. State v. Watts, 357 N.C.
366, 377, 584 S.E.2d 740, 748 (2003), cert. denied, 541 U.S. 944, 158
L. Ed. 2d 370 (2004). Substantial evidence is evidence from which “a
juror could reasonably find that the circumstance exists.” Id. (cita-
tions and internal quotation marks omitted). Defendant carries the
burden to produce substantial evidence that a mitigating circum-
stance exists, 7d., and mere speculation or conjecture is not sufficient
to satisfy this requirement. State v. Anderson, 350 N.C. 152, 183, 513
S.E.2d 296, 315, cert. denied, 528 U.S. 973, 145 L. Ed. 2d 326 (1999).

Upon submission of the N.C.G.S. § 156A-2000(f)(2) mitigating cir-
cumstance, jurors must consider whether “[t]he capital felony was
committed while the defendant was under the influence of mental or
emotional disturbance.” N.C.G.S. § 15A-2000(f)(2). “Although expert
testimony is not always necessary to support a finding of this
[N.C.G.S. § 15A-2000(f)(2)] mitigator, the absence of such testimony
may be considered when determining whether the (f)(2) mitigator is
supported by substantial evidence.” State v. Strickland, 346 N.C. 443,
463, 488 S.E.2d 194, 206 (1997) (citation omitted), cert. denied, 522
U.S. 1078, 139 L. Ed. 2d 757 (1998). “Sheer anger or the inability to
control one’s temper ‘is neither mental nor emotional disturbance as
contemplated by this mitigator.” ” State v. Braxton, 352 N.C. 158, 531
S.E.2d 428 (2000) (quoting Strickland, 346 N.C. at 464, 488 S.E.2d at
206), cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797 (2001).

Upon submission of the N.C.G.S. § 15A-2000(f)(6) mitigating cir-
cumstance, jurors must consider whether “[t]he capacity of the
defendant to appreciate the criminality of his conduct or to con-
form his conduct to the requirements of law was impaired.” N.C.G.S.
§ 15A-2000(f)(6). A defendant’s actions after killing the victim may
demonstrate that he was aware that his acts were criminal. State v.
Gainey, 3556 N.C. 73, 104, 558 S.E.2d 463, 483, cert. denied, 537 U.S.
896, 154 L. Ed. 2d 165 (2002).

The record shows that Deputy Summey’s pepper spray canister
was seventy-one percent full after the shooting. Defendant repeatedly
told Lieutenant Hussey that Deputy Summey had used pepper spray
on him, angrily stating “He should not have pepper sprayed me” and
asking, “Why did he pepper spray me”? Defendant stated in his con-
fession that he took the deputy’s service revolver after the deputy
sprayed defendant with pepper spray and while the deputy was
attempting to administer more spray. However, Lieutenant Hussey
testified during sentencing that he did not detect any sign of pep-
per spray on defendant when defendant was apprehended. Defendant
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did not call any witnesses on his behalf at sentencing and did not
present any additional evidence concerning the effect of pepper
spray on him personally.

After thorough review of the record, we conclude that the evi-
dence presented by the State tends to show that, although defendant
was angry about being sprayed with pepper spray, he shot Deputy
Summey for the purpose of evading arrest. Defendant did not pro-
duce substantial evidence to support the submission of either miti-
gating circumstance. For these reasons, the trial court did not err by
failing to submit these mitigating circumstances ex mero motu. This
assignment of error is overruled.

[4] Fourth, defendant argues that the trial court committed struc-
tural error by failing to submit an aggravating circumstance to the
jury: “The capital felony was committed while the defendant was
engaged . . . in the commission of, or an attempt to commit . . . any
homicide . ...” N.C.G.S. § 15A-2000(e)(5) (2005). Defendant contends
that this aggravating circumstance was supported by the evidence
and that failure to submit it rendered the jury’s recommended sen-
tence “‘arbitary and, therefore, unconstitutional,” ” citing State v.
Case, 330 N.C. 161, 163, 410 S.E.2d 57, 58 (1991). Thus, defend-
ant concludes that the assigned error is structural and he is entitled
to a new sentencing hearing. We make no decision as to whether the
trial court should have submitted the N.C.G.S. § 15A-2000(e)(5)
aggravating circumstance in this case; rather, we determine that a
trial court’s failure to submit an aggravating circumstance is not
structural error.

The United States Supreme Court has identified only six
instances of structural error to date: (1) complete deprivation of
right to counsel, Gideon v. Wainwright, 372 U.S. 335, 9 L. Ed. 2d
799 (1963); (2) a biased trial judge, Tumey v. Ohto, 273 U.S. 510, 71
L. Ed. 749 (1927); (3) the unlawful exclusion of grand jurors of the
defendant’s race, Vasquez v. Hillery, 474 U.S. 254, 88 L. Ed. 2d
598 (1986); (4) denial of the right to self-representation at trial,
McKaskle v. Wiggins, 465 U.S. 168, 79 L. Ed. 2d 122, 104 S. Ct. 944
(1984); (5) denial of the right to a public trial, Waller v. Georgia, 467
U.S. 39, 81 L. Ed. 2d 31 (1984); and (6) constitutionally deficient jury
instructions on reasonable doubt, Sullivan v. Louisiana, 508 U.S.
275, 124 L. Ed. 2d 182 (1993). See Johnson v. United States, 520 U.S.
461, 468-69, 137 L. Ed. 2d 718, 728 (identifying the six cases in which
the United States Supreme Court has found structural error). The
Court has also determined that other, arguably serious, constitutional
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errors are subject to harmless error review. See, e.g., Washington
v. Recuenco, — U.S. —, ——, 165 L. Ed. 2d 466, 474-77 (2006) (ap-
plying harmless error analysis to a trial court’s failure to submit a
sentencing factor to the jury); Neder v. United States, 527 U.S. 1, 15,
144 L. Ed. 2d 35, 51 (1999) (applying harmless error analysis to a
trial court’s omission of an element of the offense from the jury
charge); Arizona v. Fulminante, 499 U.S. 279, 295, 113 L. Ed. 2d 302,
322 (1991) (applying harmless error analysis to trial court’s admission
of a coerced confession); and Rose v. Clark, 478 U.S. 570, 579, 92
L. Ed. 2d 460, 471 (1986) (“Placed in context, the erroneous malice
[jury] instruction [at issue] does not compare with the kinds of errors
that automatically require reversal of an otherwise valid conviction.”)
In fact, the United States Supreme Court emphasizes a strong pre-
sumption against structural error, Rose, 478 U.S. at 579, 92 L. Ed. 2d
at 471 (“[I]f the defendant had counsel and was tried by an impar-
tial adjudicator, there is a strong presumption that any other errors
that may have occurred are subject to harmless-error analysis.”);
see Neder, 527 U.S. at 8, 144 L. Ed. 2d at 46 (“[W]e have found an error
to be ‘structural,’ and thus subject to automatic reversal, only in a
‘very limited class of cases.” ” (quoting Johnson, 520 U.S. at 468, 137
L. Ed. 2d at 728)), and the designation “structural error” is reserved
for errors that “necessarily render a criminal trial fundamentally
unfair or an unreliable vehicle for determining guilt or innocence,”
Neder, 527 U.S. at 9, 144 L. Ed. 2d at 47 (emphasis omitted).

The error cited by defendant is not similar in type or degree to
the group of errors that the United States Supreme Court has deter-
mined to be structural. Accordingly, we decline to apply structural
error analysis to the trial court’s failure to submit an aggravating cir-
cumstance. This assignment of error is overruled.

[5] Fifth, defendant argues that the trial court committed plain error
by failing to intervene ex mero motu during the State’s closing argu-
ment. Defendant contends that the district attorney improperly told
jurors that their decision should not be motivated by mercy; rather,
jurors should consider the evidence and the law. This Court has pre-
viously upheld similar closing arguments in State v. Hoffman, State
v. Bishop, and State v. Frye. State v. Hoffman, 349 N.C. 167, 191, 505
S.E.2d 80, 94 (1998), cert. denied, 526 U.S. 1053, 143 L. Ed. 2d 522
(1999); State v. Bishop, 343 N.C. 518, 553-54, 472 S.E.2d 842, 861
(1996), cert. denied, 519 U.S. 1097, 136 L. Ed. 2d 723 (1997); State v.
Frye, 341 N.C. 470, 505-06, 461 S.E.2d 664, 682-83 (1995), cert. denied,
517 U.S. 1123, 134 L. Ed. 2d 526 (1996). We determine that these pre-
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vious decisions govern the issue sub judice and that, in context, the
district attorney’s argument was not grossly improper. This assign-
ment of error is overruled.

PRESERVATION ISSUES

Defendant has briefed four additional assignments of error for
purposes of preservation. These assignments concern questions of
law that this Court has previously resolved contrary to defendant’s
position: (1) whether the trial court subjected defendant to double
jeopardy by submitting both the N.C.G.S. § 15A-2000 (e)(4) and (e)(8)
aggravating circumstances, (2) whether the trial court committed
plain error by instructing the jury pursuant to the North Carolina pat-
tern jury instruction on mitigating circumstances, (3) whether the
absence of aggravating circumstances in the indictment deprived the
trial court of jurisdiction to enter a death sentence, and (4) whether
a short-form indictment is sufficient to charge defendant with first-
degree murder. This Court has carefully considered defendant’s argu-
ments on these issues and we find no compelling reason to depart
from our prior holdings. For this reason, defendant’s assignments of
error are overruled.

PROPORTIONALITY

[6] Having found no error in defendant’s capital sentencing proceed-
ing, we must now determine: (1) whether the evidence presented dur-
ing sentencing supports the aggravating circumstances found by the
jury, (2) whether the jury’s imposition of the death penalty was influ-
enced by “passion, prejudice, or any other arbitrary factor,” and (3)
whether the death sentence is “excessive or disproportionate to the
penalty imposed in similar cases, considering both the crime and the
defendant.” N.C.G.S. § 15A-2000(d)(2) (2005).

Here, jurors found that three aggravating circumstances existed
beyond a reasonable doubt: (1) the murder was committed for the
purpose of preventing a lawful arrest, (2) the murder was committed
against a law enforcement officer while in the performance of his
official duties, and (3) the murder was part of a course of conduct in
which the defendant engaged and the course of conduct included the
commission by defendant of other crimes of violence against other
persons. Id. § 156A-2000(e)(4), (e)(8), and (e)(11). The trial court also
submitted one statutory and seven nonstatutory mitigating circum-
stances to the jury for consideration, but jurors did not find any of
these mitigating circumstances to exist.
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After reviewing the records, transcripts, briefs, and oral argu-
ments, we conclude that the evidence supports the jury’s finding of
all three aggravating circumstances. Additionally, we conclude, based
on a thorough review of the record, that the sentence of death was
not imposed under the influence of passion, prejudice, or any other
arbitrary factor. Thus, the final statutory duty of this Court is to con-
duct proportionality review.

The purpose of proportionality review is “to eliminate the possi-
bility that a person will be sentenced to die by the action of an aber-
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537
(1987) (citing State v. Rogers, 316 N.C. 203, 341 S.E.2d 713), cert.
dented, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Proportionality
review also acts “[a]s a check against the capricious or random impo-
sition of the death penalty.” State v. Barfield, 298 N.C. 306, 354, 259
S.E.2d 510, 544 (1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137
(1980), overruled in part on other grounds by State v. Johnson, 317
N.C. 193, 203-04, 344 S.E.2d 775, 782 (1986). In conducting propor-
tionality review, we compare the present case with other cases in
which this Court has concluded that the death penalty was dispro-
portionate. State v. McCollum, 334 N.C. 208, 240, 433 S.E.2d 144, 162
(1993), cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 895 (1994).

We have found the death sentence disproportionate in eight
cases. State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); State
v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); State v. Stokes, 319
N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d
713 (1986); State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State
v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309
N.C. 674, 309 S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305
S.E.2d 703 (1983).

We conclude that this case is not substantially similar to any case
in which this Court has found the death penalty disproportionate.
The evidence shows that defendant murdered a law enforcement
officer for the purpose of evading lawful arrest. “[Tlhe N.C.G.S.
§ 15A-2000(e)(4) and (e)(8) aggravating circumstances reflect the
General Assembly’s recognition that ‘the collective conscience
requires the most severe penalty for those who flout our system of
law enforcement.” ” State v. Golphin, 3562 N.C. 364, 487, 533 S.E.2d
168, 247 (2000) (quoting State v. Brown, 320 N.C. 179, 230, 358 S.E.2d
1, 33, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987)), cert. denied,
532 U.S. 931, 149 L. Ed. 2d 305 (2001).
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“The murder of a law enforcement officer engaged in the
performance of his official duties differs in kind and not merely
in degree from other murders. When in the performance of his
duties, a law enforcement officer is the representative of the pub-
lic and a symbol of the rule of law. The murder of a law enforce-
ment officer engaged in the performance of his duties in the
truest sense strikes a blow at the entire public—the body
politic—and is a direct attack upon the rule of law which must
prevail if our society as we know it is to survive.”

State v. Nicholson, 355 N.C. 1, 72, 558 S.E.2d 109, 155 (quoting State
v. Hill, 311 N.C. at 488, 319 S.E.2d at 177 (Mitchell (later C.J.), con-
curring in part and dissenting in part), cert. denied, 537 U.S. 845, 154
L. Ed. 2d 71 (2002). Additionally, this Court has never found a death
sentence to be disproportionate when the jury found more than
two aggravating circumstances to exist, and we have found the
N.C.G.S. § 15A-2000 (e)(11) aggravating circumstance, standing
alone, sufficient to support a death sentence. See State v. Bacon, 337
N.C. 66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert. denied, 513 U.S.
1159, 115 S. Ct. 1120, 130 L. Ed. 2d 1083 (1995).

Although we compare this case with the cases in which this
Court has found the death penalty to be proportionate, McCollum,
334 N.C. at 244, 433 S.E.2d at 164, “we will not undertake to discuss
or cite all of those cases each time we carry out that duty.” Id.; accord
State v. Gregory, 348 N.C. 203, 213, 499 S.E.2d 753, 760, cert. denied,
525 U.S. 952, 142 L. Ed. 2d 315, (1998). Whether a sentence of death
is “disproportionate in a particular case ultimately rest[s] upon the
‘experienced judgments’ of the members of this Court.” State v.
Green, 336 N.C. 142, 198, 443 S.E.2d 14, 47 (citation omitted), cert.
dented, 513 U.S. 1046, 130 L. Ed. 2d 547 (1994). Based upon the crime
defendant committed and the record in this case, we are convinced
the sentence of death, recommended by the jury and ordered by the
trial court, is not disproportionate or excessive.

Accordingly, we conclude defendant received a fair capital sen-
tencing proceeding, free from prejudicial error. The sentence entered
by the trial court is left undisturbed.

NO ERROR.
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STATE OF NORTH CAROLINA v. GARY ANTHONY WILLIAMS

No. 118A06
(Filed 15 December 2006)

Criminal Law— recess to decide whether to present evi-
dence—5 minutes—abuse of discretion

The trial court abused its discretion by allowing a defendant
only five minutes at the end of the State’s evidence to decide
whether to present his evidence, and his convictions for first-
degree murder (noncapital) and discharging a firearm into occu-
pied property were reversed and remanded. The defendant was
facing life in prison and had to make a decision of paramount
importance; the five-minute limitation was in no way justified by
administrative efficiency.

Justice EDMUNDS dissenting.

Chief Justice PARKER and Justice NEWBY join in the dissenting
opinion.

Appeal pursuant to N.C.G.S. § 7TA-30(2) from the decision of a
divided panel of the Court of Appeals, 175 N.C. App. 640, 625 S.E.2d
147 (2006), finding no prejudicial error in judgments entered 30 June
2004 by Judge Ernest B. Fullwood in Superior Court, Wayne County.
Heard in the Supreme Court 12 September 2006.

Roy Cooper, Attorney General, by Francis W. Crawley, Special
Deputy Attorney General, for the State.

Marilyn G. Ozer for defendant-appellant.

TIMMONS-GOODSON, Justice.

Gary Anthony Williams (“defendant”) appeals his convictions for
first-degree murder and discharging a firearm into occupied property.
For the reasons discussed herein, we hold that the trial court erred in
granting defendant and his counsel a mere five minutes to decide
whether to present evidence in defendant’s trial. Therefore, we
reverse the Court of Appeals and remand this case to that court with
instructions to vacate defendant’s convictions and to further remand
this case to the trial court for a new trial.

On 6 October 2003, defendant was indicted for first-degree mur-
der and discharging a firearm into occupied property. Defendant was
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tried non-capitally at the 28 June 2004 session of Wayne County
Superior Court. Before the matter came on for trial, the parties
argued several motions, including a motion filed by defendant
demanding a list of witnesses the State intended to call during the
trial. The following colloquy took place:

MR. DELBRIDGE [DISTRICT ATTORNEY]: I think what Mr. Spence
[defense counsel] is asking me to give him is a list of the wit-
nesses in order in which I intend to call them specifically and I've
given notice to all potential witnesses and I think that’s sufficient
at this juncture.

MR. SPENCE: I don’t need list of order but which ones he’ll
call. I have a group of 20 or 30 that he has and unless he’ll call all
200r 30...

THE Court: Well, as I understand it what he said was
he intends to call the witnesses that he gave you, the names he
gave you. Now, whether or not they in fact are called, of course
you know that’s a subject—that’s subject to change. You un-
derstand that.

MR. SPENCE: I understand, Judge.

THE COURT: I don’t know anything else we can do with that,
Mr. Spence.

MR. SPENCE: Specifically what I want to know is what wit-
ness he’ll actually call to the witness stand during the trial of
this case.

THE CourT: Well, you know, I don’t think you can confine him
to require him to call witnesses. He can tell you which witnesses
he intends to call. He’s done that. I don’t think the law requires
him to do more than that. So to the extent that your motion
requires more than that, then it’s denied.

Defendant’s case proceeded to trial later that morning.

After presenting the testimony of twelve witnesses, the State
rested its case at 4:08 p.m. on Tuesday, 29 June 2004. At that time,
the following exchange took place between defense counsel and
the trial court:

MR. SPENCE: . . . I would like to adjourn for the day or at
least give us some time to make a decision to offer any evidence
at all. We have talked about this, family has talked about this
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but couldn’t make a decision until we heard everything. We just
heard everything.

THE COURT: Give you five minutes, Mr. Spence.
MR. SPENCE: Can you give me 15 minutes?

THE COURT: No. No, sir. You've got five minutes. You knew
we’d be at this point.

MR. SPENCE: Judge, I did but we truly didn’t know what all the
evidence would be.

THE COURT: You've got five minutes.

After the short recess, defense counsel indicated to the court that
defendant would present no evidence. The trial court then sent the
jurors home for the day and conducted the charge conference. The
next morning, after closing arguments and a brief deliberation, the
jury found defendant guilty of first-degree murder and discharging a
firearm into occupied property. The trial court sentenced defendant
to life imprisonment without parole for the murder conviction and a
term of twenty-nine to forty-four months for discharging a firearm
into occupied property.

Defendant appealed his conviction, and on 7 February 2006, a
majority of the Court of Appeals found no prejudicial error, with one
judge concurring in part but dissenting as to the five minute recess
issue. State v. Gary A. Williams, 175 N.C. App. 640, 625 S.E.2d 147.
On 10 March 2006, defendant filed notice of appeal to this Court
based on the dissent.

The issue presented by this appeal is whether the trial court
abused its discretion by granting defense counsel five minutes to con-
fer with his client about whether to present evidence.

“Matters relating to the actual conduct of a criminal trial are left
largely to the sound discretion of the trial judge so long as defend-
ant’s rights are scrupulously afforded him.” State v. Goode, 300 N.C.
726, 729, 268 S.E.2d 82, 84 (1980) (citing State v. Perry, 277 N.C. 174,
176 S.E.2d 729 (1970)). This Court has held, however, that “such dis-
cretion is not unlimited and, when abused, is subject to review.” Id.
To establish that a trial court’s exercise of discretion is reversible
error, a defendant “must show harmful prejudice as well as clear
abuse of discretion.” Id. (citing State v. Young, 287 N.C. 377, 214
S.E.2d 763 (1975), judgment vacated in part on other grounds, 428
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U.S. 903 (1976) and State v. Moses, 272 N.C. 509, 158 S.E.2d 617
(1968)). A trial court’s actions constitute abuse of discretion “upon a
showing that [the] actions ‘are manifestly unsupported by reason’ ”
and “ ‘so arbitrary that [they] could not have been the result of a rea-
soned decision.” ” State v. T.D.R., 347 N.C. 489, 503, 495 S.E.2d 700,
708 (1998) (quoting White v. White, 312 N.C. 770, 777, 324 S.E.2d 829,
833 (1985)).

This Court reviewed the practice of granting a recess to a defend-
ant at the close of the State’s case in Goode. 300 N.C. at 730, 268
S.E.2d at 84.

It is generally recognized, by Bench and Bar alike, that the
decision whether a defendant in a criminal case will present evi-
dence or will testify in his own behalf is a matter of paramount
importance. Such matters can and should be discussed generally
prior to trial, but the actual decision cannot intelligently be made
until the close of the State’s evidence.

. . . [S]uch recesses at the close of the State’s evidence are
deeply ingrained in the course and practice of our courts and,
when requested, have been granted as a matter of course so long
that “the memory of man runneth not to the contrary.” The recess
enables defendant and his counsel to evaluate their position.

1d.

In Goode, the defendant faced felony charges for breaking and
entering and larceny. 300 N.C. at 726, 268 S.E.2d at 82. He was con-
victed on both counts and sentenced to consecutive terms of impris-
onment for eight to ten years for each count. Id. at 726-27, 268 S.E.2d
at 82. During trial, the trial court summarily denied defense counsel’s
request for a recess at the close of the State’s evidence. Id. at 728, 268
S.E.2d at 83. After finding no reason for the trial court’s decision to
deny the defendant and his counsel the “opportunity to weigh these
important matters together and reach a considered judgment,” the
Court in Goode held that the judge abused his discretion. Id. at 730,
268 S.E.2d at 84.

With regard to the abuse of discretion standard that governs
here, we can find no reasonable basis for the trial court’s decision to
limit the requested recess to five minutes. Defendant was on trial for
first-degree murder. If convicted, he faced imprisonment for the
remainder of his life with no opportunity for parole. Because of
the gravity of the murder charge and its possible consequences,
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defendant’s decision whether to put on evidence in his defense was
arguably more important than that faced by the defendant in Goode.
In the present case, the only explanation in the record is the follow-
ing statement by the trial court to defense counsel: “You knew we’d
be at this point.” However, defense counsel may not have expected
the State to rest its case shortly after 4:00 p.m. on the second day of
trial. While arguing motions on the morning of the first day of trial,
defense counsel noted that he had a list of twenty or thirty witnesses
that the State might call. The State rested, however, after having
called only twelve witnesses.

Defense counsel also argued to the trial court that he and defend-
ant “truly didn’t know what all the evidence would be.” This Court
indeed recognized in Goode that an “actual decision” about whether
to present evidence “cannot intelligently be made until the close of
the State’s evidence.” Id. Here, defendant and his counsel had a great
deal to consider. Each of the State’s three primary witnesses was not
initially forthcoming with police about defendant’s identity. In fact,
two of the witnesses did not identify defendant until after police
informed them that they might be charged with murder. Furthermore,
the testimony of one of the State’s primary witnesses repeatedly con-
tradicted the statement she gave to police.l Additional complexity
was introduced by a change in the composition of the jury after lunch
on the second day of trial. We agree with defendant that the trial
court’s decision to grant a mere five minutes in which to consider all
of these factors and make an intelligent decision about such an
important matter was manifestly unsupported by reason.

When judges make decisions about the conduct of a trial, they
essentially balance the defendant’s interest in a fair trial against the
court’s interest in administrative efficiency and the proper manage-
ment of judicial resources. Cf. State v. Roper, 328 N.C. 337, 352, 402
S.E.2d 600, 608 (reviewing the denial of a continuance for constitu-
tional error), cert. denied, 502 U.S. 902 (1991). In the instant case, the
balance unquestionably tips toward granting a reasonable amount of
time for the requested recess. Defendant, facing life in prison without
parole, must make a decision about “a matter of paramount impor-
tance.” Goode, 300 N.C. at 730, 268 S.E.2d at 84. The court’s limitation
of the recess to five minutes, on the other hand, is in no reasonable

1. The State itself recognized that its case was not strong, as evidenced by the
fact that before the court reconvened for closing arguments on the morning of the third
day, the district attorney “offered [defendant] second degree murder straight up.”
Defendant turned down the offer.
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way justified by an interest in administrative efficiency. While that
interest is important in theory, in the context of the decision ren-
dered by the trial court in this particular case, it is irrelevant. In an
already short first-degree murder trial, the trial court’s desire to save
a little time is clearly outweighed by defendant’s interest in having
sufficient time to make one of the most important decisions of his
life. This “myopic insistence upon expeditiousness in the face of a
justifiable request for delay,” Ungar v. Sarafite, 376 U.S. 575, 589,
(1964), was “ ‘arbitrary’ ” and “ ‘manifestly unsupported by reason,’ ”
T.D.R., 347 N.C. at 503, 495 S.E.2d at 708 (quoting White, 312 N.C. at
777, 324 S.E.2d at 833).

Both the Court of Appeals majority and the State cite State v.
Haywood, 144 N.C. App. 223, 550 S.E.2d 38, appeal dismissed and
disc. rev. denied, 3564 N.C. 72, 563 S.E.2d 206 (2001), in support of
their arguments. In Haywood, the trial court’s refusal to grant an
overnight recess at the close of the State’s case was not deemed
reversible error. Id. at 233, 550 S.E.2d at 45. In overruling the defend-
ant’s assignment of error on this issue, the Court of Appeals noted
that the defendant decided to testify and in doing so, presented evi-
dence crucial to his defense. Id. In the instant case, defendant pre-
sented no evidence. Therefore, we are unable to say that defendant
was not prejudiced by the trial court’s decision.

In light of the foregoing conclusions, we hold that the trial court
erred when it arbitrarily limited defendant and his counsel to five
minutes in which to decide whether to put on evidence in defendant’s
first-degree murder trial. Therefore, we reverse the Court of Appeals
and remand this case to that court with instructions to vacate defend-
ant’s convictions and to further remand this case to the trial court for
a new trial.

REVERSED AND REMANDED; NEW TRIAL.

Justice EDMUNDS dissenting.

The majority holds that the trial judge abused his discretion by
allowing a recess that the majority concludes was too short. I believe
the majority is substituting its judgment for that of the trial judge
and, in so doing, will cause confusion in the trial bench as judges
attempt to determine how long such a recess must be to be long
enough. Accordingly, I respectfully dissent.
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In State v. Goode, cited by the majority, we found that the trial
court abused its discretion when it refused to allow the defendant a
recess at the conclusion of the State’s evidence. 300 N.C. 726, 730, 268
S.E.2d 82, 84 (1980). In Goode, the defendant’s request for a recess
was made in the presence of the jury. Id. When the trial judge sum-
marily denied the request, the jury watched as a dispute erupted
between the defendant and his attorney over whether defendant
would testify. Id. at 728, 268 S.E.2d at 83. Although we concluded
that, under these facts, the judge in Goode abused his discretion by
denying the request for a recess, we went on to observe that “[n]o
defendant is automatically entitled to a recess at the close of the
State’s evidence because such motion is addressed to the sound dis-
cretion of the trial court.” Id. at 730, 268 S.E.2d at 84. That statement
is still good law.

Goode provides little guidance for the case at bar. Here, the State
allowed open-file discovery so that defendant began trial knowing the
State’s theory of prosecution, the witnesses who might be called, and
the substance of those witnesses’ anticipated testimony. Although
defendant’s offense was grave, the State’s presentation of the evi-
dence was short, lasting from approximately 3:40 p.m. the first day
until approximately 4:00 p.m. the second. The transcript does not sug-
gest that there were any surprises. Defendant and his counsel thus
knew that the decision whether or not to present evidence was immi-
nent, and, as defense counsel later stated, he and defendant on
numerous occasions had discussed “the pluses and the negatives” of
defendant’s decision whether to testify. Defendant’s request for a
recess, made outside the presence of the jury, was allowed, albeit for
a period shorter than requested. Counsel then advised the court after
the recess that he and defendant had talked with defendant’s family
and agreed that defendant would not present evidence.

Reviewing courts should not be quick to find abuse of discretion,
which results when “the court’s ruling is manifestly unsupported by
reason or is so arbitrary that it could not have been the result of a
reasoned decision.” State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d
523, 527 (1988). A trial court is in a better position than we to observe
what is happening in court and to control proceedings, see State v.
Little, 270 N.C. 234, 240, 1564 S.E.2d 61, 66 (1967), and appellate
courts should be “loth to review or to disturb” the trial court’s
exercise of discretion, State v. Sauls, 190 N.C. 810, 814, 130 S.E. 848,
850 (1925).
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Because the reviewing court does not in the first instance make
the judgment, the purpose of the reviewing court is not to sub-
stitute its judgment in place of the decision maker. Rather,
the reviewing court sits only to insure that the decision could, in
light of the factual context in which it is made, be the product
of reason.

Little v. Penn Ventilator Co., 317 N.C. 206, 218, 345 S.E.2d 204,
212 (1986).

I do not disagree with the majority that the cold record suggests
a longer recess might have been advisable. However, we were not in
the courtroom. We did not see what the trial judge saw and we did
not hear what the trial judge heard. The trial judge gave defendant
what he asked; our only question is the duration of the recess. I am
unwilling to substitute my judgment for that of the learned and ex-
perienced trial judge in this case. Accordingly, I believe defendant
has failed to establish that the trial judge abused his discretion in
allowing only a short recess after the State rested its case.

Because I can discern no abuse of discretion, there is no need to
consider possible prejudice to defendant.

Chief Justice PARKER and Justice NEWBY join in this dissent.

BUILDERS MUTUAL INSURANCE COMPANY v. NORTH MAIN CONSTRUCTION,
LTD., GAJENDRA SIROHI, axp wiFe, POONAM SIROHI

No. 1565A06
(Filed 15 December 2006)

Insurance— commercial general liability policy—automobile
exclusion—negligent hiring, retention, and supervision
claims—auto accident sole source of injury—exclusion
applicable

As a general rule, an insurance policy will not provide cover-
age where an excluded cause is the sole cause of liability, but
coverage extends when damage results from more than one
cause, even if one of those is excluded. Here, an auto exclusion
in a commercial general liability policy applied, and summary
judgment was correctly granted for plaintiff insurer in a declara-
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tory judgment action to determine liability for claims of negligent
hiring, retention, and supervision, where the injuries in the case
arose from the use of a company van.

Justice TIMMONS-GOODSON dissenting.

Justice MARTIN joins in this dissenting opinion.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 176 N.C. App. 83, 625 S.E.2d
622 (2006), reversing an order entered 19 October 2004 by Judge
Howard E. Manning, Jr. in Superior Court, Wake County, and remand-
ing for entry of summary judgment in plaintiff’s favor. Heard in the
Supreme Court 16 October 2006.

Pinto Coates Kyre & Brown, PL.L.C., by Richard L. Pinto and
John I. Malone, Jr., for plaintiff-appellee.

Pulley, Watson, King & Lischer, PA., by Guy W. Crabtree, for
defendant-appellants Gajendra and Poonam Sirohi.

WAINWRIGHT, Justice.

This is a declaratory judgment action brought by plaintiff
Builders Mutual Insurance Company (Builders Mutual) against
defendants North Main Construction, Ltd. (North Main) and Gajendra
and Poonam Sirohi (the Sirohis). Builders Mutual insures North Main
under a Commercial General Liability Insurance Policy (the policy),
which contains the following exclusionary clause:

This insurance does not apply to:

g. Aircraft, Auto Or Watercraft.

“Bodily injury” or “property damage” arising out of the owner-
ship, maintenance, use or entrustment to others of any aircraft,
“auto” or watercraft owned or operated by or rented or loaned to
any insured. Use includes operation and “loading or unloading.”

The sole question before this Court is whether Builders Mutual has a
duty under the policy to defend or indemnify North Main in a negli-
gence suit filed by the Sirohis.1

1. The record reflects that Builders Mutual also insured North Main under a sep-
arate business automobile liability policy, the scope and coverage of which is not at
issue on appeal.
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In a complaint dated 20 September 2002 and filed in Superior
Court, Wake County, the Sirohis asserted multiple causes of action
against North Main and its employee, Ronald F. Exware, Jr. (Exware),
including claims for negligent driving, negligent entrustment, negli-
gent hiring, negligent retention, and negligent supervision. The
Sirohis’ complaint alleges that Poonam Sirohi was injured on 29
November 2001 when Exware drove the company van across the
median of Interstate 40 and collided with her vehicle. Exware was
cited for driving while intoxicated and careless and reckless driving
in connection with the wreck. At that time, Exware already had mul-
tiple moving violations on his seven-year driving record, including
one previous conviction for driving North Main’s van on the wrong
side of the road, three speeding charges, and one charge of trans-
porting an open container of alcoholic beverage.

The Sirohis’ complaint alleged that North Main was negligent in
the following ways:

(a) North Main allowed Exware to drive a company vehicle, even
though it knew that he had received a citation for driving on the
wrong side of the road in a company vehicle several months
before the wreck;

(b) North Main knew that Exware’s driving record was
extremely poor, to the extent that his operation of a motor ve-
hicle would likely cause great risk and danger to others, such as
Mrs. Sirohi;

(c) North Main failed to properly hire, supervise, and retain its
employees;

(d) North Main participated in and condoned conduct that was
likely to lead to death or injury to others;

(e) North Main created and fostered an atmosphere among its
employees and officers that the consumption of alcohol and ille-
gal drugs and the use of company vehicles was permissible.

On 12 April 2004, Builders Mutual filed this declaratory judgment
action seeking a determination that it does not have a duty to defend
or indemnify North Main against the Sirohis’ suit because its policy
with North Main does not provide liability coverage for injuries aris-
ing out of the use or entrustment of an automobile. Although North
Main failed to respond to Builders Mutual’'s complaint, the Sirohis
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filed an answer on 24 May 2004. Thereafter, the Sirohis moved for
summary judgment and Builders Mutual moved for judgment on the
pleadings, which the trial court also considered as a motion for sum-
mary judgment. On 19 October 2004, the trial court entered an order
allowing each motion in part and denying each motion in part. The
court ruled that the policy does not provide coverage for the claims
of negligent entrustment and negligent driving, but that the policy
does provide coverage for claims of negligent hiring, negligent super-
vision, and negligent retention. Builders Mutual appealed, and on 21
February 2006, a divided panel of the Court of Appeals reversed the
trial court and remanded the case for entry of summary judgment in
favor of Builders Mutual.

This Court must now determine whether the Sirohis’ claims for
negligent hiring, retention, and supervision are covered by Builders
Mutual’s policy with North Main. In so doing, the Court will review
the trial court’s order allowing summary judgment de novo.
Howerton v. Arai Helmet, Ltd., 358 N.C. 440, 470, 597 S.E.2d 674, 693
(2004). Summary judgment is appropriate when “there is no genuine
issue as to any material fact” and “any party is entitled to a judgment
as a matter of law.” N.C.G.S. § 1A-1, Rule 56(c) (2005).

An insurer’s duty to defend a policy holder against a lawsuit is
determined by the facts alleged in the pleadings. Waste Mgmt. of
Carolinas, Inc. v. Peerless Ins. Co., 315 N.C. 688, 691, 340 S.E.2d 374,
377 (1986). If the pleadings “state facts demonstrating that the alleged
injury is covered by the policy, then the insurer has a duty to defend,
whether or not the insured is ultimately liable.” Id. If the pleadings
“allege facts indicating that the event in question is not covered, and
the insurer has no knowledge that the facts are otherwise, then it is
not bound to defend.” Id.

Insurance contracts commonly contain exclusionary clauses that
list sources of liability the policy does not cover. In the case sub
Judice, Builders Mutual’s policy with North Main excludes “ ‘[b]odily
injury’ or ‘property damage’ arising out of the ownership, mainte-
nance, use or entrustment to others of any . . . ‘auto’. .. owned. . . by

. . any insured [North Main].” (Emphasis added.) An injury “arises
out of” an excluded source of liability when it is proximately caused
by that source. State Capital Ins. Co. v. Nationwide Mut. Ins. Co.,
318 N.C. 534, 547, 350 S.E.2d 66, 73-74 (1986).

“As a general rule, coverage will extend when damage results
from more than one cause even though one of the causes is specifi-
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cally excluded,” Avis v. Hartford Fire Ins. Co., 283 N.C. 142, 150, 195
S.E.2d 545, 549 (1973) (citations omitted), but if an excluded source
of liability is the “sole cause of the injury” then the policy does not
provide coverage, State Capital, 318 N.C. at 546, 350 S.E.2d at 73.
This Court has previously determined that the use of an automobile
was not the “sole cause of the injury” when an insured party acci-
dently shot his passenger while retrieving a loaded shotgun from the
storage compartment of his pickup truck. State Capital, 318 N.C. at
536, 547, 350 S.E.2d at 67-68, 74. In that case, “negligent mishandling
of the rifle” was “a non-automobile proximate cause” of injury. Id. at
547, 350 S.E.2d at 74. Accordingly, the Court concluded that the
insured party’s homeowners insurance policy covered the accident,
even though the policy contained an automobile exclusion similar to
the exclusion in the policy sub judice. Id.

Here, Poonam Sirohi was injured when Exware drove North
Main’s van into her vehicle; therefore, her injuries “arise[] out of” the
use of a vehicle owned by North Main. Although the Sirohis allege
that North Main was negligent in hiring, retaining, and supervising
Exware, these actions were harmful to Poonam Sirohi only because
Exware was required to drive the company van in the course of his
employment, and the collision was the sole cause of Sirohi’s injury.
For this reason, we determine that negligent hiring, negligent reten-
tion, and negligent supervision are not “non-automobile proximate
cause[s]” of Poonam Sirohi’s injuries for the purpose of determining
the scope of Builders Mutual’s liability under the policy.

Because the facts alleged by the Sirohis in their pleadings indi-
cate that their injuries are not covered by Builders Mutual’s policy
with North Main, Builders Mutual does not have a duty to defend or
indemnify North Main against the Sirohis’ negligence action.
Accordingly, the decision of the North Carolina Court of Appeals
is affirmed.

AFFIRMED.

Justice TIMMONS-GOODSON dissenting.

Because I believe the Sirohis have forecast evidence that estab-
lishes as a matter of law the presence of a non-automobile proximate
cause, [ would hold that the automobile exclusion contained in North
Main’s Commercial General Liability Insurance Policy does not apply.
Therefore, I respectfully dissent.
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The sole issue before us is whether Builders Mutual has a duty to
defend North Main Construction and Ronald Exware against the
Sirohis’ claims that North Main engaged in negligent hiring, supervi-
sion, and retention. Because an insurer’s duty to defend is broader
than its duty to provide coverage, we need not determine whether
North Main will ultimately be held liable or whether Builders Mutual
will be required to provide coverage. Waste Management of
Carolinas, Inc. v. Peerless Insurance Co., 315 N.C. 688, 691, 340
S.E.2d 374, 377 (1986). Rather, we must determine whether the plead-
ings contain any facts demonstrating that “the alleged injury is cov-
ered by the policy.” Id. If such facts are present, “then the insurer has
a duty to defend.” Id. Finally, “[a]ny doubt as to coverage is to be
resolved in favor of the insured.” Id. at 693, 340 S.E.2d at 378.

In State Capital Insurance Co. v. Nationwide Mutual Insurance
Co., 318 N.C. 534, 547, 350 S.E.2d 66, 74 (1986), we held that “exclu-
sionary language . . . should be interpreted as excluding accidents for
which the sole proximate cause involves the use of an automobile. If
there is any non-automobile proximate cause, then the automobile
use exclusion does not apply.” Id. at 547, 350 S.E.2d at 74 (emphasis
added). As the majority recognizes, under the facts of State Capital,
“negligent mishandling of [a] rifle” was a non-automobile proximate
cause. Id. Therefore, the homeowners policy in question provided
coverage. Id.

The State Capital decision is in line with our long-standing gen-
eral rule that “[e]xclusions from and exceptions to undertakings by
[an insurance company] are not favored, and are to be strictly con-
strued to provide the coverage which would otherwise be afforded by
the policy.” Maddox v. Colonial Life & Accident Ins. Co., 303 N.C.
648, 650, 280 S.E.2d 907, 908 (1981); see also Wachovia Bank & Tr.
Co. v. Westchester Fire Ins. Co., 276 N.C. 348, 355, 172 S.E.2d 518,
522-23 (1970); Allstate Ins. Co. v. Shelby Mut. Ins. Co., 269 N.C. 341,
346, 152 S.E.2d 436, 440 (1967); Thompson v. Mut. Benefit Health &
Accident Ass’n, 209 N.C. 678, 682, 184 S.E. 695, 698 (1936). The major-
ity in the instant case misapplies State Capital.

We have defined proximate cause as “a cause that produced the
result in continuous sequence and without which it would not have
occurred, and one from which any man of ordinary prudence could
have foreseen that such a result was probable under all the facts as
they existed.” Mattingly v. N.C. R.R. Co., 263 N.C. 746, 750, 117
S.E.2d 844, 847 (1961) (citing Ramsbottom v. Atl. Coast Line R.R.
Co., 138 N.C. 38, 50 S.E. 448 (1905)). In a claim for negligent hiring
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and retention, two separate inquiries must be conducted as to causa-
tion: First, did the employee’s actions cause the injury? Second, did
the employer’s hiring and retention of the employee cause the injury?
See, e.g., Waddle v. Sparks, 331 N.C. 73, 87, 414 S.E.2d 22, 29 (1992)
(“An essential element of a claim for negligent retention of an
employee is that the employee committed a tortious act resulting in
plaintiffs’ injuries.”); Medlin v. Bass, 327 N.C. 587, 591, 398 S.E.2d
460, 462 (1990) (noting that the essential elements of a claim for neg-
ligent employment or retention include proof of both the underlying
negligent act and that the injury resulted from the employer’s negli-
gent hiring and retention).

Though the majority in the instant case cites State Capital, it
applies that case’s proximate cause standard incorrectly when it con-
cludes that North Main’s “actions were harmful to Poonam Sirohi
only because Exware was required to drive the company van in the
course of his employment.” The Sirohis claim that North Main’s neg-
ligent hiring, retention, and supervision of employees regarding the
use of drugs and alcohol was a proximate cause of Poonam Sirohi’s
injuries. These causes of action impose direct liability for North
Main’s negligence, as opposed to vicarious liability for Exware’s use
of the vehicle. See Charles E. Daye & Mark W. Morris, North Carolina
Law of Torts § 23.10, at 453 (2d ed. 1999). As such, a proximate cause
of the harm for the negligent hiring, retention, and supervision claims
is North Main’s negligence in hiring, retaining, and supervising
Exware, this negligence concurring with Exware’s negligent use of
the automobile. North Main’s decision to hire and retain Exware pre-
dates the tortious activity that is the subject of this case and is wholly
separate from that activity. Thus, while Exware’s operation of a vehi-
cle was a proximate cause of Poonam Sirohi’s injuries, it was not the
sole one.

The facts of Nationwide Mutual Insurance Co. v. Davis provide
a helpful comparison to the present case. 118 N.C. App. 494, 455
S.E.2d 892, disc. rev. denied, 341 N.C. 420, 461 S.E.2d 759 (1995). In
Dawis, a young girl was hit by a car after leaving her grandmother’s
van to follow her grandmother across the street. Id. at 495-96, 455
S.E.2d at 893. The Court of Appeals found that “the ‘use’ of the van
was not the sole proximate cause of the accident; a concurrent cause
was [the grandmother’s] negligent supervision of [the girl] when [she]
exited the van.” Id. at 501, 455 S.E.2d at 896. Because there was a
non-automobile proximate cause, the Court of Appeals held that the
automobile exclusion did not apply. Id. In the same way, the automo-
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bile that Exware was driving was not the sole proximate cause of
Poonam Sirohi’s injuries. Here, North Main’s negligent hiring, reten-
tion, and supervision of its employees regarding the use of drugs and
alcohol is a concurrent proximate cause.

Whether the Sirohis can ultimately prove that North Main’s negli-
gent hiring, retention, and supervision caused Poonam Sirohi’s
injuries is a question for the jury. I would hold, however, that because
the Sirohis have forecast sufficient evidence of a non-automobile
proximate cause as a matter of law, Builders Mutual must defend
North Main under its Commercial General Liability Insurance Policy.
Therefore, I respectfully dissent.

Justice MARTIN joins in this dissenting opinion.

STATE OF NORTH CAROLINA v. ERIC MARSHALL HAMMETT

No. 83A06

(Filed 15 December 2006)

1. Evidence— expert testimony—sexual abuse—victim’s his-
tory combined with physical findings

The trial court did not err by admitting a medical expert’s
opinion that a child had been sexually abused based on the
child’s statements and physical evidence found during an exami-
nation, because: (1) the expert’s opinion never implicated the
defendant as the perpetrator, and thus, the opinion that the
trauma was consistent with the victim’s story was not the same
as an opinion that the witness was telling the truth; (2) the inter-
locking factors of the victim’s history combined with the physical
findings constituted a sufficient basis for the expert opinion that
sexual abuse had occurred; and (3) in light of the expert’s spe-
cialized knowledge in pediatrics and child physical and sexual
abuse, her opinion testimony assisted the jury in understanding
the evidence presented.

2. Evidence— expert opinion—belief of sexual abuse absent
physical evidence—plain error analysis

The trial court did not commit plain error by admitting an
expert’s opinion that she would believe the child and diagnose



IN THE SUPREME COURT 93
STATE v. HAMMETT
[361 N.C. 92 (2006)]

abuse even in the absence of physical evidence, because while
the expert’s statements vouching for the minor child were
improper, the jury would not have acquitted defendant if the chal-
lenged statements had been excluded when: (1) the case at bar
did not rest solely on the victim’s credibility; and (2) in addition
to the minor child’s consistent statements and testimony that
defendant had abused her sexually, the jury was able to consider
properly admitted evidence that the child exhibited physical
signs of repeated sexual abuse, defendant’s admissions of bi-
zarre bathing habits with the child, and defendant’s thor-
oughly impeached denials that his showers with the child had
any sexual aspect.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of
a divided panel of the Court of Appeals, 175 N.C. App. 597, 625
S.E.2d 168 (2006), reversing a judgment entered 11 February 2004
by Judge Steve A. Balog in Superior Court, Cabarrus County and
granting defendant a new trial. Heard in the Supreme Court 13
September 2006.

Roy Cooper, Attorney General, by Kelly L. Sandling, Assistant
Attorney General, for the State-appellant.

Mark Montgomery for defendant-appellee.

EDMUNDS, Justice.

In this case, we consider whether the trial court committed
error in admitting a medical expert’s opinion that a child had been
sexually abused, based on the child’s statements and physical evi-
dence found during an examination. We also consider whether admis-
sion of the expert’s additional opinion that she would believe the
child and diagnose abuse even in the absence of physical evidence
constitutes plain error. Because we conclude that admission of the
former was proper and admission of the latter did not rise to the level
of plain error, we reverse the Court of Appeals decision, vacate its
order for a new trial, and remand to that court for consideration of
defendant’s remaining issues.

On 9 June 2003, defendant was indicted in Cabarrus County for
three counts of sexual offense against a thirteen-year-old child, in
violation of N.C.G.S. § 14-27.7(a), and seven counts of taking inde-
cent liberties with a child, in violation of N.C.G.S. § 14-202.1(a)(2). In
each case, the victim was C.H., who is defendant’s daughter. The
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offenses were alleged to have occurred between late January and
early April 2003.

Defendant was tried at the 9 February 2004 criminal session of
Cabarrus County Superior Court. The State’s evidence included testi-
mony from C.H.; E.O., C.H.’s friend to whom she first described the
abuse; Sherry Cook, the nurse at the Children’s Advocacy Center
where C.H. was taken for evaluation; Rosalina Conroy, M.D. (Dr.
Conroy), the pediatrician who examined C.H.; and Detective Larissa
Cook, the arresting officer. C.H. testified that, before going to live
with defendant, she had been sexually abused by her mother’s former
boyfriend. However, this early abuse had not involved any penetra-
tion of her vagina. C.H. later went to live with defendant. She testified
that defendant had committed various sexual acts on her while she
lived with him between January and April 2003, including, inter alia,
fondling her breasts, putting his tongue into her vagina, shaving her
pubic hair, having her wash his genitals, and twice penetrating her
vagina with his fingers while taking a shower with her. Defendant
testified in his own defense and denied most of C.H.’s allegations.
However, he acknowledged that he had showered with C.H. on two
occasions and washed her “private areas” while his hand was covered
by a wash cloth.

On the first day of trial, Dr. Conroy was accepted by the court as
an expert in pediatric medicine specializing in child physical and sex-
ual abuse. She testified that she met C.H. on 28 April 2003. Dr. Conroy
obtained a medical history from C.H., then conducted a physical
examination. During the examination, she observed a notch in the six
o’clock position of C.H.’s hymenal ring. She stated that sexual abuse
is “one of the only things” that will cause that kind of injury at that
location. In addition, Dr. Conroy discovered an irregular scar on
C.H.’s posterior fourchette, at the bottom of the hymenal ring. She
explained that only ten percent of the sexually abused children she
sees show physical signs of the abuse. Dr. Conroy testified that it was
her opinion that these physical findings resulted from repeated abuse
and were caused by penetration of C.H.’s vagina with a hard object.

Over defendant’s objection, the trial court allowed the State to
recall Dr. Conroy as a witness the following day to clarify her medical
findings. Dr. Conroy repeated her testimony that, based on the phys-
ical findings, she believed C.H.’s vagina had been penetrated and that
it happened more than once. When asked if C.H.’s account was “con-
sistent with the two injuries” that Dr. Conroy had found and whether
C.H.’s case was “consistent of [sic] sexual abuse,” she answered affir-
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matively. Dr. Conroy then added that she “based the bulk of [her] con-
clusion on [C.H.’s] history” and “even if there were absolutely no
physical findings, [her] conclusion would still be the same, based on
[C.H.’s] history . . . [and] plenty of details in that history . . . that she
has been sexually abused.”

The jury found defendant guilty on all counts and defendant
appealed his conviction to the Court of Appeals. On 7 February 2006,
a divided panel of that court held that the trial court committed plain
error in admitting portions of Dr. Conroy’s second day of testimony.
Accordingly, the Court of Appeals ordered that defendant receive a
new trial on all counts. State v. Hammett, 175 N.C. App. 597, 625
S.E.2d 168 (2006). In so ruling, the Court of Appeals did not address
other issues raised by defendant on appeal. The dissent argued that
the trial court had not erred in admitting the statements. The State
appealed to this Court based on the dissent.

[1] Before this Court, defendant does not challenge Dr. Conroy’s
physical findings but argues that all of her opinion testimony was
improperly admitted. In response, the State argues that Dr. Conroy’s
testimony was admissible or, in the alternative, that its admission did
not constitute plain error.

As to Dr. Conroy’s testimony on the first day of trial, she stated
without objection that she reached her conclusion that C.H. had been
abused on the twin bases of C.H.’s history and the physical symptoms
consistent with that history. The facts of the case control our deter-
mination of whether these two factors are sufficient to support an
expert opinion that abuse has occurred. For example, in State v.
Trent, the defendant was convicted of first-degree rape and taking
indecent liberties with a minor. 320 N.C. 610, 359 S.E.2d 463 (1987).
The victim told the examining pediatrician that her father had sexual
intercourse with her. Id. at 613, 359 S.E.2d at 465. The pediatrician
testified that a pelvic examination of the victim revealed that her
hymen was not intact, but no lesions, tears, abrasions, bleeding, or
other abnormal conditions had been found. Id. The expert acknowl-
edged that the condition of the hymen would justify a conclusion that
the victim had been sexually active, but would not by itself support a
diagnosis of abuse. Id. at 614, 359 S.E.2d at 465-66. Noting that the
examination had been conducted four years after the alleged abuse,
we concluded that the State had failed to establish a sufficient basis
for the pediatrician’s expert opinion that the victim had been abused.
Id. at 614-15, 359 S.E.2d at 465-66.
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In State v. Aguallo, we held that an expert’s opinion that the vic-
tim in a sexual abuse case was “believable” was erroneously admitted
when the examination finding physical evidence of penetration had
been conducted more than six months after the alleged offense, the
victim’s credibility was questioned, and the defendant denied any
physical or sexual contact with the victim. 318 N.C. 590, 593, 599, 350
S.E.2d 76, 78, 82 (1986). On retrial, the expert testified that a physical
examination revealed a “lacerational cut” in the victim’s hymen. State
v. Aguallo, 322 N.C. 818, 822, 370 S.E.2d 676, 678 (1988). The expert
then confirmed this physical finding was consistent with the victim’s
pre-examination statement to the expert that the defendant had vagi-
nal intercourse with her. Id. Because the expert’s opinion never impli-
cated the defendant as the perpetrator, we held the opinion that the
trauma was consistent with the victim’s story was not the same as an
opinion that the witness was telling the truth. Id. at 822-23, 370 S.E.2d
at 678. Accordingly, the opinion was admissible. Id.

In the case at bar, Dr. Conroy obtained C.H.’s history, then con-
ducted a physical examination shortly after the last alleged act of
abuse. Dr. Conroy described the results of the examination as evi-
dence of sexual abuse:

[Dr. Conroy] Sexual abuse is generally the—one of the only
things that will cause [a hymenal notch], especially in the posi-
tion where she’s—where that is, which is at the six o’clock posi-
tion, and that’s the position that we spent a lot of time looking at
because if there is penetrating trauma, that’s where we're going
to see it.

Q So you see a notch and then you also see it at a specific point
that meant something to you?

A Right, exactly.

Thus, Dr. Conroy testified that her findings were consistent with
abuse, though not necessarily by defendant.

Under these facts, we conclude that the interlocking factors of
the victim’s history combined with the physical findings constituted a
sufficient basis for the expert opinion that sexual abuse had
occurred. Cf. State v. Stancil, 355 N.C. 266 passim, 559 S.E.2d 788
passim (2002) (per curiam) (finding an inadequate foundation for
expert opinion that sexual assault occurred when opinion based only
upon an interview with complaining witness unsupported by any
physical evidence of abuse despite two physical examinations and a
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series of tests on the alleged victim). In light of Dr. Conroy’s special-
ized knowledge in pediatrics and child physical and sexual abuse, her
opinion testimony assisted the jury in understanding the evidence
presented. N.C.G.S. § 8C-1, Rule 702(a) (2005) (“If scientific, techni-
cal or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness
qualified as an expert . . . may testify thereto in the form of an opin-
ion.”). For the same reason, Dr. Conroy’s similar opinion on the sec-
ond day of trial that C.H.’s symptoms were consistent with sexual
abuse was properly admitted. See Stancil, 355 N.C. at 266-67, 559
S.E.2d at 789.

[2] The more difficult issue before us is whether the trial court com-
mitted error in admitting Dr. Conroy’s subsequent expert testimony
that, based on C.H.’s statements, she would conclude that C.H. had
been abused even in the absence of physical symptoms and, if so,
whether the error was plain error. Defendant argues the statement
reveals that Dr. Conroy reached her opinion because she believed
C.H.’s statements and therefore, her testimony was a “direct com-
ment on [C.H.’s] veracity.” The State responds that Dr. Conroy’s com-
ment was a hypothetical scenario inapplicable to this case.

“In a sexual offense prosecution involving a child victim, the trial
court should not admit expert opinion that sexual abuse has in fact
occurred because, absent physical evidence supporting a diagnosis
of sexual abuse, such testimony is an impermissible opinion regard-
ing the victim’s credibility.” Stancil, 355 N.C. at 266-67, 559 S.E.2d at
789. See also State v. Grover, 142 N.C. App. 411, 417-19, 543 S.E.2d
179, 182-84 (holding the experts’ opinion testimony lacked a proper
foundation when there was no physical evidence of sexual abuse and
the experts admitted that their conclusions were based solely on the
children’s statements that they had been abused), aff’d per curiam,
354 N.C. 354, 553 S.E.2d 679 (2001). Accordingly, Dr. Conroy improp-
erly vouched for C.H.’s credibility when she added to her previous
admissible testimony the remark that she would reach the same con-
clusion based on C.H.’s history alone and that the physical evidence
was not a necessary basis for her conclusions. Admission of this part
of Dr. Conroy’s testimony was error.

We next consider whether admission of this evidence constituted
plain error. Defendant raised only a general objection to the recalling
of Dr. Conroy on the second day of trial. Defendant did not object
specifically to Dr. Conroy’s testimony regarding C.H.’s credibility,
nor did defendant later move to strike this testimony. See N.C.G.S.
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§ 8C-1, Rule 103(a)(1) (2005) (stating that when asserting error
regarding a ruling admitting evidence, “[n]Jo particular form is
required in order to preserve the right to assert the alleged error upon
appeal if the motion or objection clearly presented the alleged error
to the trial court” (emphasis added)); N.C. R. App. P. 10(b) (“In or-
der to preserve a question for appellate review, a party must have
presented to the trial court a timely request, objection or motion,
stating the specific grounds for the ruling the party desired the court
to make if the specific grounds were not apparent from the context.
It is also necessary for the complaining party to obtain a ruling upon
the party’s request, objection or motion.” (emphasis added)).
Accordingly, defendant’s general objection was insufficient to pre-
serve this issue for appellate review.

When such an issue is not preserved in a criminal case, we ap-
ply plain error review. State v. Gregory, 342 N.C. 580, 584, 467 S.E.2d
28, 31 (1996) (citations omitted). We find plain error “only in excep-
tional cases where, ‘after reviewing the entire record, it can be said
the claimed error is a “fundamental error, something so basic, so
prejudicial, so lacking in its elements that justice cannot have been
done.”’ Thus, the appellate court must study the whole record to
determine if the error had such an impact on the guilt determination,
therefore constituting plain error.” State v. Davis, 349 N.C. 1, 29, 506
S.E.2d 455, 470 (1998) (citations omitted), cert. denied, 526 U.S. 1161,
144 L. Ed. 2d 219 (1999). Accordingly, we must determine whether
the jury would probably have reached a different verdict if this testi-
mony had not been admitted. See State v. Bagley, 321 N.C. 201, 213,
362 S.E.2d 244, 251 (1987) (explaining that “plain error” is error “so
fundamental as to amount to a miscarriage of justice or which
probably resulted in the jury reaching a different verdict than it oth-
erwise would have reached”), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d
912 (1988).

Defendant contends that the State’s case was not overwhelming
and was “totally dependent” on the relative believability of C.H. and
defendant. Therefore, defendant argues, Dr. Conroy’s impermissible
vouching for C.H.’s credibility was a fundamental flaw in the pro-
ceedings comparable to other cases in which the Court of Appeals
has ordered a new trial under plain error review. However, in all but
one of the cases cited by defendant in support of this argument,
admission of the expert’s testimony was held to be plain error
because the opinion that sexual abuse occurred was formed in the
absence of any physical findings and the expert relied exclusively
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upon the victim’s credibility. See State v. Delsanto, 172 N.C. App. 42,
46-49, 615 S.E.2d 870, 873-75 (2005); State v. Ewell, 168 N.C. App. 98,
105-06, 606 S.E.2d 914, 919-20, disc. rev. denied, 359 N.C. 412, 612
S.E.2d 326 (2005); State v. Bush, 164 N.C. App. 254, 259-60, 595 S.E.2d
715, 718-19 (2004); State v. O’Connor, 150 N.C. App. 710, 712, 564
S.E.2d 296, 297 (2002). In the single remaining case cited by defend-
ant, the only physical evidence was abrasions on the victim’s introi-
tus that were not diagnostic of or specific to sexual abuse. State v.
Couser, 163 N.C. App. 727, 729-32, 594 S.E.2d 420, 422-24 (2004).

In contrast, the case at bar did not rest solely on the victim’s
credibility. Dr. Conroy appropriately testified that she could tell
“from [C.H.’s] physical findings . . . that [C.H.] has been penetrated
and . . . it has happened more than once.” As the Court of Appeals
majority correctly noted, “That C.H. was likely ‘repeatedly sexually
abused’ by someone was not seriously challenged at trial.” Hammett,
175 N.C. App. at —, 625 S.E.2d at 173. In addition, while defendant
denied abusing C.H., he corroborated her testimony that he had taken
showers with her and admitted washing her “private areas” on two
occasions. Defendant’s stated reason for entering naked into the
shower with his thirteen-year-old daughter was that “[s]he had bad
personal hygiene.” When defendant denied instructing C.H. to wash
him in the shower, he was impeached with a prior statement in which
he admitted to having C.H. “wash [his] arms and legs.” Defendant
then acknowledged instructing C.H. to wash “the upper part of my
chest.” When asked to explain to the jury how having C.H. wash him
would help her personal hygiene, defendant conceded, “I have no
explanation of that.”

Therefore, in addition to C.H.’s consistent statements and testi-
mony that defendant had abused her sexually, the jury was able to
consider properly admitted evidence that C.H. exhibited physical
signs of repeated sexual abuse, defendant’s admissions of bizarre
bathing habits with C.H., and defendant’s thoroughly impeached
denials that his showers with C.H. had any sexual aspect. Thus, while
Dr. Conroy’s statements vouching for C.H. were improper, we believe
the jury would not have acquitted defendant if the challenged state-
ments had been excluded.

We reverse the decision of the Court of Appeals and vacate its
order for a new trial. We remand this case to the Court of Appeals for
consideration of the remaining issues raised by defendant.

VACATED; REVERSED AND REMANDED.
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STATE OF NORTH CAROLINA v. ANDREA ANTIONETTE BRYANT

No. 117A06
(Filed 15 December 2006)

Probation and Parole— revocation of probation—expired pro-
bationary period—reasonable efforts for earlier hearing—
required finding

The trial court lacked subject matter jurisdiction to revoke
defendant’s probation and activate her suspended sentence more
than two months after her probationary period had expired due
to the court’s failure to make a finding of fact that the State had
exerted reasonable efforts to conduct a revocation hearing be-
fore expiration of the probationary period and its inability to
make such a finding because there was no evidence in the record
to support it. N.C.G.S. § 15A-1344(f). The case will not be
remanded for the trial court to make the necessary finding when
the record lacks sufficient evidence to support the finding.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the unpublished
decision of a divided panel of the Court of Appeals, 176 N.C. App. —,
625 S.E.2d 916 (2006), affirming in part, remanding in part, and vacat-
ing in part judgments revoking probation entered 24 September 2004
by Judge Kenneth C. Titus in Superior Court, Durham County. Heard
in the Supreme Court 11 September 2006.

Roy Cooper, Attorney General, by Ann Stone, Assistant
Attorney General, for the State-appellant.

Staples S. Hughes, Appellate Defender, by Matthew D. Wunsche
and Daniel R. Pollitt, Assistant Appellate Defenders, for
defendant-appellee.

BRADY, Justice.

On 24 September 2004, seventy days after the expiration of
defendant’s probationary period, which was imposed as a result of
her felony conviction for obtaining property by false pretenses, the
trial court revoked defendant’s probation and activated her sus-
pended sentence. Defendant appealed to the North Carolina Court of
Appeals which, in a divided, unpublished opinion, vacated the activa-
tion of defendant’s sentence in that the trial court lacked subject mat-
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ter jurisdiction.! The State appealed as of right based upon the dis-
sent. The dissenting judge would have remanded the case to the trial
court for further findings of fact on whether the State made reason-
able efforts to hold a probation revocation hearing before defend-
ant’s probation expired. Therefore, the question presented for review
is whether sufficient evidence exists in the record to support a find-
ing of fact that the State made reasonable efforts to conduct a hear-
ing before defendant’s probationary period expired, thereby giving
the trial court the necessary jurisdiction to revoke probation.
Because there is insufficient evidence in the record to support such
a finding, we hold the trial court lacked subject matter jurisdiction to
activate defendant’s sentence for obtaining property by false pre-
tenses, and we therefore affirm the decision of the Court of Appeals.

FACTUAL BACKGROUND

On 15 April 2002, the Durham County Grand Jury returned a true
bill of indictment charging defendant Andrea A. Bryant with obtain-
ing property by false pretenses. Consistent with a negotiated disposi-
tion, defendant pleaded guilty as charged on 16 January 2003. The
trial court sentenced defendant to a prison term of eight to ten
months, but suspended the active sentence and imposed an eighteen
month period of supervised probation. Further, as special conditions
of her probation, defendant was ordered, inter alia, to serve one day
in jail and to pay restitution and court costs.

On 11 May 2004, defendant’s probation officer filed a violation
report with the Durham County Clerk of Court alleging defendant
failed to be at her residence for curfew checks on sixteen separate
specified occasions, failed to pay court costs, and failed to pay resti-
tution. The report also gave notice of a hearing set for 7 June 2004 to
review defendant’s probation status; however, no hearing was held
on that date and the record fails to disclose any specific reason for
this failure.

Defendant appeared before the trial court for a probation revo-
cation hearing on 24 September 2004—seventy days after the expira-
tion of her probationary period. At the hearing, defendant’s attorney
made the following remarks to the trial court:

1. The trial court also activated defendant’s sentence for an 8 October 2002
embezzlement conviction. The Court of Appeals affirmed in part and remanded the
activation of this sentence. As the dissent concurred with this result, the activation of
this sentence is not an issue before this Court and will not be discussed. See N.C. R.
App. P. 14(b)(1).
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Your Honor, just to tell you a little about Ms. Bryant. Ms.
Bryant is the young lady who had been sick for a while with the
shingles and was unable to come to court. She is better now.
She is the mother of four children. She’s currently enrolled at
North Carolina State University. She’s studying to be an EMS.
She has class Monday, Wednesday, and Friday; she should gradu-
ate in December.

After considering remarks from counsel and defendant, as well as
the court’s file, which included the original judgment and probation
revocation petition, the trial court activated defendant’s sentence,
stating: “Defendant admits willful violation of the terms of her pro-
bationary judgment. Frankly, the number of violations are too much
for me to say its [sic] just financial and set it aside.”

ANALYSIS

The determination of this case depends on the statutory neces-
sity of a finding of fact by the trial court on the issue of whether the
State made reasonable efforts to conduct defendant’s probation revo-
cation hearing at an earlier time, and the sufficiency of evidence in
the record. Initially, we address the State’s argument that no finding
was required to be made by the trial court in this case.

The General Assembly, in enacting the controlling statute,
N.C.G.S. § 15A-1344(f), provided:

The court may revoke probation after the expiration of the
period of probation if: (1) Before the expiration of the period of
probation the State has filed a written motion with the clerk indi-
cating its intent to conduct a revocation hearing; and (2) The
court finds that the State has made reasonable effort to notify
the probationer and to conduct the hearing earlier.

N.C.G.S. § 15A-1344(f) (2005) (emphasis added). In analyzing this
statute, we use accepted principles of statutory construction by
applying the plain and definite meaning of the words therein, as the
language of the statute is clear and unambiguous. Diaz v. Div. of Soc.
Servs., 360 N.C. 384, 387, 628 S.E.2d 1, 3 (2006) (citing Burgess v.
Your House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136
(1990)); see also Southerland v. B.V. Hedrick Gravel & Sand Co., 345
N.C. 739, 742-43, 483 S.E.2d 150, 151-562 (1997) (citing State v. Camp,
286 N.C. 148, 152, 209 S.E.2d 754, 756 (1974)). The statute unambigu-
ously requires the trial court to make a judicial finding that the
State has made a reasonable effort to conduct the probation revoca-



IN THE SUPREME COURT 103
STATE v. BRYANT
[361 N.C. 100 (2006)]

tion hearing during the period of probation set out in the judgment
and commitment.

The plain language of this statute leaves no room for judicial con-
struction. In the absence of statutorily mandated factual findings, the
trial court’s jurisdiction to revoke probation after expiration of the
probationary period is not preserved. The State’s argument asks us to
substitute the unsworn remarks of defendant’s counsel for a judicial
finding of fact. This we will not do, as the statute requires the {rial
court to make findings of fact. Even in light of the somewhat infor-
mal setting of a probation revocation hearing, to accept defense
counsel’s remarks as a finding of fact violates the plain and definite
meaning of the statute.2

The State argues that the unsworn remarks of defendant’s coun-
sel, along with the scheduled hearing date noticed on defendant’s
probation violation report, satisfy the statutory requirement. In doing
so, the State contends the parenthetical statement made by the Court
of Appeals in State v. Hall only requires evidence in the record, not
an actual finding of fact. 160 N.C. App. 593, 593-94, 586 S.E.2d 561,
561 (2003) (parenthetically stating “nor is there evidence in the
record to support such findings”). Although this argument is creative,
it is contrary to the explicit statutory requirement that “the court find
... the State has made reasonable effort to notify the probationer and
to conduct the hearing earlier.” N.C.G.S. § 15A-1344(f). The statute
makes no exception to this finding of fact requirement based upon
the strength of the evidence in the record.

In State v. Camp, this Court considered similar issues and
applied N.C.G.S. § 15A-1344(f) to the facts of that case. 299 N.C. 524,
263 S.E.2d 5692 (1980). After noting the defendant appeared before the
superior court approximately twenty-three times for a revocation
hearing, although the hearing was always continued and a revocation
hearing was never conducted, id. at 527, 263 S.E.2d at 594, our Court
held, inter alia: “Moreover, [the trial court] did not find, as indeed [it]
could not, that the State had ‘made reasonable effort . . . to conduct
the hearing earlier,” ” id. at 528, 263 S.E.2d at 595. Because the pro-
bationary period had expired and there was no requisite finding of
fact by the trial court, “jurisdiction was lost by the lapse of time and
the court had no power to enter a revocation judgment.” Id. Like

2. Black’s Law Dictionary defines a finding of fact as “a determination by a
judge, jury, or administrative agency of a fact supported by the evidence in the record,
[usually] presented at the trial or hearing.” Black’s Law Dictionary 664 (8th ed. 2004).
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Camp, the trial court in the instant case was without jurisdiction to
revoke defendant’s probation and to activate defendant’s sentence
because it failed to make findings sufficient to satisfy the require-
ments of the statute.

Additionally the State argues that if such a finding were required,
this case should be remanded for the trial court to make the neces-
sary finding. “Ordinarily when [there is a failure] to make a material
finding of fact . . . , the case must be remanded . . . for a proper find-
ing . ... In the instant case, however, further proceedings are neither
necessary nor advisable.” N.C. Dep’t of Env’t & Natural Res. v.
Carroll, 358 N.C. 649, 674-75, 599 S.E.2d 888, 904 (2004) (internal cita-
tion omitted). Moreover, when the record lacks sufficient evidence to
support such a finding, the case should not be remanded in order to
conserve judicial resources.

The State argues that the record contains two grounds that would
support the trial court in making the necessary finding on remand.
First is the State’s attempt to set a hearing date of 7 June 2004 refer-
enced in the probation violation report, before expiration of the pro-
bationary period. This failed scheduling effort alone is insufficient to
support a finding of reasonable efforts. Second is defense counsel’s
remarks regarding defendant’s medical condition. Similarly, these
remarks alone are insufficient to support a finding of reasonable
efforts. Even when viewing these two grounds together in the light
most favorable to the State, they would not support the statutorily
mandated finding on remand. The record is devoid of any persuasive
evidence as to why there was more than a two-month delay in con-
ducting defendant’s probation revocation hearing. Additionally, it is
the State’s burden to have made reasonable efforts to conduct the
hearing at an earlier time, and therefore, defense counsel’s remarks
did not assist the State in meeting its burden. Defense counsel’s
remarks cannot be interpreted as an explanation of efforts by the
State to conduct the hearing within the probationary period. As such,
although ordinarily this case would be remanded for a proper finding,
remand is not a proper remedy sub judice because the record lacks
sufficient evidence to support such a finding.

After considering the statute discussed above and relevant case
law, we conclude that no ambiguity should remain regarding this
issue. In the case at bar, the trial court revoked defendant’s probation
on 24 September 2004—more than two months after her probationary
term had expired on 16 July 2004—without making a finding that the
State had exerted reasonable efforts to conduct a hearing before
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expiration of the probationary period. Based on the clear and unam-
biguous statutory language and relevant case law, we can reach no
conclusion other than that the trial court lacked subject matter juris-
diction to revoke defendant’s probation due to its failure and inabil-
ity to make the statutorily mandated finding of fact. Accordingly, we
affirm the decision of the Court of Appeals which vacated the activa-
tion of defendant’s sentence for her conviction of obtaining property
by false pretenses.

AFFIRMED.

STATE OF NORTH CAROLINA v. WILLIAM THOMAS BAUBERGER

No. 172A06
(Filed 15 December 2006)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 176 N.C. App. —, 626 S.E.2d
700 (2006), finding no error in judgments entered on 15 August 2003
and an order denying defendant’s Motion for Appropriate Relief
entered on 4 February 2004, all entered by Judge John O. Craig, III, in
Superior Court, Forsyth County, following jury verdicts finding
defendant guilty of second-degree murder and assault with a deadly
weapon inflicting serious injury. Heard in the Supreme Court 22
November 2006.

Roy Cooper, Attorney General, by Isaac T. Avery, III, Special
Counsel, for the State.

Kathryn L. VandenBerg for defendant-appellant.
PER CURIAM.

Justice WAINWRIGHT took no part in the consideration or deci-
sion of this case. The remaining members of the Court are equally
divided, with three members voting to affirm and three members vot-
ing to reverse the decision of the Court of Appeals. Accordingly, the
decision of the Court of Appeals is left undisturbed and stands with-
out precedential value. See State v. Harrison, 360 N.C. 394, 627
S.E.2d 461 (2006); Crawford v. Commercial Union Midwest Ins. Co.,
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356 N.C. 609, 572 S.E.2d 781 (2002); Robinson v. Byrd, 356 N.C. 608,
572 S.E.2d 781 (2002).

AFFIRMED.

STATE OF NORTH CAROLINA v. TIMMY WAYNE SPEIGHT

No. 491PA04-2
(Filed 15 December 2006)

On order of the United States Supreme Court entered 30 June
2006 granting the State’s petition for writ of certiorari to review our
decision reported in 359 N.C. 602, 614 S.E.2d 262 (2005), vacating said
judgment and remanding the case to this Court for further considera-
tion in light of Washington v. Recuenco, 548 U.S. ——, 126 S. Ct. 2546
(2006). Heard on remand in the Supreme Court 17 October 2006.

Roy Cooper, Attorney General, by Robert C. Montgomery,
Special Deputy Attorney General, for the State-appellant.

Staples S. Hughes, Appellate Defender, by Barbara S. Blackman,
Assistant Appellate Defender, for defendant-appellee.

PER CURIAM.

Upon reconsideration of this case in light of Washington v.
Recuenco, 548 U.S. — 126 S. Ct. 2546 (2006), we reverse the judg-
ment of the Court of Appeals insofar as it held defendant’s sen-
tence was imposed in violation of the Sixth Amendment to the United
States Constitution, 166 N.C. App. 106, 177-78, 602 S.E.2d 4, 12
(2004), and remand to that court for further proceedings not
inconsistent with this Court’s decision in State v. Timothy Earl
Blackwell, 361 N.C. 41, — S.E.2d — (2006) (No. 490PA04-2).
However, the portion of the Court of Appeals opinion finding no
prejudicial error in defendant’s convictions as specified in that opin-
ion remains undisturbed.

AFFIRMED IN PART; REVERSED IN PART AND REMANDED.



IN THE SUPREME COURT 107
VAN REYPEN ASSOCS. v. TEETER

[361 N.C. 107 (2006)]

VAN REYPEN ASSOCIATES, INC. o/s/A THE GIN MILL v. GERALD EUGENE
TEETER, aND GORDEN LEWIS p/B/A GORDEN’S EXCAVATING SERVICE

No. 84PA06
(Filed 15 December 2006)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 175 N.C. App. 535, 624 S.E.2d
401 (2006), affirming an order entered 29 April 2004 by Judge David
S. Cayer and an order entered 4 August 2004 by Judge Robert C.
Ervin, both in Superior Court, Mecklenburg County. Heard in the
Supreme Court 20 November 2006.

James, McElroy & Diehl, PA., by Charles M. Viser, Preston O.
Odom, III, and Fred P. Parker, IV, for plaintiff-appellant.

Stiles Byrum & Horne, L.L.P., by Lane Matthews, for defend-
ant-appellees.

The Avery, P.C., by Isaac T. Avery, III, for North Carolina
Association of Police Attorneys, and Kimberly N. Overton for
North Carolina Conference of District Attorneys, amici curiae.

Christopher G. Browning, Jr., Solicitor General, John F.
Maddrey, Assistant Solicitor General; and Robert C.
Montgomery and Hal F. Askins, Special Deputy Attorneys
General, for Roy Cooper, Attorney General, amicus curiae.

PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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STATE OF NORTH CAROLINA v. MONTREZ DEMARIO CARTER

No. 290A06
(Filed 15 December 2006)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 177 N.C. App. 539, 629 S.E.2d
332 (2006), reversing defendant’s conviction which resulted in a judg-
ment entered 25 August 2004 by Judge Kenneth C. Titus in Superior
Court, Durham County, and ordering a new trial. Heard in the
Supreme Court 21 November 2006.

Roy Cooper, Attorney General, by Robert C. Montgomery,
Special Deputy Attorney General, and Derrick C. Mertz,
Assistant Attorney General, for the State-appellant.

George E. Kelly, 111, for defendant-appellee.
PER CURIAM.

AFFIRMED.
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TERESA SMITH GILREATH v. NORTH CAROLINA DEPARTMENT OF HEALTH AND
HUMAN SERVICES
No. 310A06
(Filed 15 December 2006)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 177 N.C. App. 499, 629 S.E.2d
293 (2006), reversing an order entered on 3 June 2005 by Judge W.
Russell Duke, Jr. in Superior Court, Granville County. Heard in the
Supreme Court 22 November 2006.

Schiller & Schiller, PLLC, by David G. Schiller, for plaintiff-
appellee.

Roy Cooper, Attorney General, by Angel E. Gray, Assistant
Attorney General, for defendant-appellant.

PER CURIAM.

AFFIRMED.
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IN THE MATTER OF J.H.

No. 372A06
(Filed 15 December 2006)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 177 N.C. App. 776, 630 S.E.2d
457 (2006), reversing in part and remanding a juvenile disposition and
commitment order entered 22 February 2005 by Judge Charles W.
Wilkinson, Jr. in District Court, Granville County. Heard in the
Supreme Court 20 November 2006.

Roy Cooper, Attorney General, by Donna D. Smith, Assistant
Attorney General, for the State.

Kevin P. Bradley for juvenile-appellant.
PER CURIAM.

AFFIRMED.
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DUKE ENERGY CORPORATION, A NORTH CAROLINA CORPORATION, TAX IDENTIFICATION
No. 56-0205520 v. WENDELL COREY MALCOLM anNp CALLABRIDGE/GRANITE,
LLC

No. 379A06
(Filed 15 December 2006)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of
a divided panel of the Court of Appeals, 178 N.C. App. 62, 630
S.E.2d 693 (2006), affirming in part and reversing in part a judgment
entered 14 December 2004 by Judge James E. Lanning in Superior
Court, Mecklenburg County. Heard in the Supreme Court 22
November 2006.

Parker Poe Adams & Bernstein LLP, by Irvin W. Hankins II1
and John W. Francisco, for plaintiff-appellee.

Ferguson, Scarbrough & Hayes, PA., by James E. Scarbrough,
Jor defendant-appellant Malcolm.

Kilpatrick Stockton LLP, by James H. Kelly, Jr. and Noelle E.
Wooten, for defendant-appellant Callabridge/Granite, LLC.

PER CURIAM.

AFFIRMED.
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ENRIQUE BADILLO v. ALPHONZA J. CUNNINGHAM, CHRISTIE CUNNINGHAM, AND
FRANK OTIS BURROUGHS, JR.

No. 359A06
(Filed 15 December 2006)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 177 N.C. App. 732, 629 S.E.2d
909 (2006), affirming an order entered 27 June 2005 by Judge W.
Douglas Albright in Superior Court, Rockingham County. Heard in the
Supreme Court 21 November 2006.

Wilson & Coffey, LLP, by G. Gray Wilson and Stuart H. Russell,
Sor plaintiff-appellant.

Teague, Rotenstreich & Stanaland, LLP, by Paul A. Daniels, for
unnamed defendant-appellee Nationwide Mutual Insurance
Company.

PER CURIAM.
AFFIRMED.

Justice MARTIN did not participate in the consideration or de-
cision of this case.
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MARSHA A. EARLY, PeTITIONER V. COUNTY OF DURHAM DEPARTMENT OF SOCIAL
SERVICES, RESPONDENT

No. 524PA05
(Filed 15 December 2006)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 172 N.C. App. 344, 616 S.E.2d
553 (2005), affirming an order entered 11 July 2003 by Judge Evelyn
Werth Hill in Superior Court, Wake County. Heard in the Supreme
Court 20 November 2006.

Patrice Walker for petitioner-appellee.

S.C. Kitchen, County Attorney, by Lowell L. Siler, Deputy
County Attorney, for respondent-appellant.

James B. Blackburn, III, General Counsel, for North Carolina
Association of County Commissioners, amicus curiae.

PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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GARRY LEE SKINNER, anp wirg, JUDY COOPER SKINNER, INDIVIDUALLY AND ON BE-
HALF OF OTHER SIMILARLY SITUATED INDIVIDUALS v. PREFERRED CREDIT, A/k/A
PREFERRED CREDIT CORPORATION, a/k/A PREFERRED MORTGAGE COM-
PANY, a/k/a T.A.R. PREFERRED MORTGAGE CORPORATION; US BANK N.A.; US
BANK NA, ND; IMPERIAL CREDIT INDUSTRIES, INC.; ICIFC SECURED ASSETS
CORPORATION 1997-1; MORTGAGE PASS-THROUGH CERTIFICATES, SERIES
1997-1; ICIFC SECURED ASSETS CORPORATION MORTGAGE PASS-THROUGH
CERTIFICATES, SERIES 1997-2; ICIFC SECURED ASSETS CORPORATION
MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 1997-3; EMPIRE FUND-
ING HOME LOAN OWNER TRUST 1998-1; CREDIT SUISSE FIRST BOSTON
MORTGAGE SECURITIES CORPORATION; CS FIRST BOSTON MORTGAGE
SECURITIES CORPORATION PREFERRED MORTGAGE ASSET-BACKED CER-
TIFICATES, SERIES 1996-2; CREDIT SUISSE FIRST BOSTON MORTGAGE
SECURITIES CORPORATION PREFERRED CREDIT ASSET-BACKED CERTIFI-
CATES, SERIES 1997-1; BANKERS TRUST COMPANY; GMAC-RESIDENTIAL
FUNDING CORPORATION; LIFE BANK; LIFE FINANCIAL HOME LOAN OWNER
TRUST 1997-3; UNITED MORTGAGE C.B., LLC; BANC ONE FINANCIAL SERV-
ICES; IMH ASSETS CORP. COLLATERALIZED ASSET-BACKED BONDS SERIES
1999-1; anD WILMINGTON TRUST COMPANY

No. 525A05
(Filed 20 December 2006)

1. Jurisdiction— personal—out-of-state mortgage trust—
insufficient activity in North Carolina
Personal jurisdiction was not invoked under N.C.G.S.
§ 1-75.4(1) (activity within North Carolina) against a New York
trust which holds mortgage loans. This trust (the 1991-1 Trust)
was created after the origination of the loan, only about 3% of
its loans relate to North Carolina indebtedness, and the loan pay-
ments are received by a separate servicer, not the Trust.

2. Jurisdiction— personal—out-of-state mortgage trust—
things of value shipped from North Carolina
Transactions related to a mortgage loan in North Carolina
which was later sold to a New York trust did not fall within
N.C.G.S. § 1-75.4(5) (jurisdiction over things of value shipped
from North Carolina) where the loan origination occurred before
creation of the trust and the only things of value shipped from the
state are the loan payments. All aspects of payment are handled
by a separate servicer. There is no direct contact between plain-
tiffs and the trust.
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3. Jurisdiction— personal—out-of-state mortgage trust—in-
sufficient minimum contacts

A New York trust which held a loan secured by a deed of trust
on North Carolina property had tenuous connections to North
Carolina through N.C.G.S. § 1-75.4(6) (personal jurisdiction over
claims arising from property within North Carolina) where the
trust did not participate in the transaction giving rise to the deed
of trust and did not directly collect payments from North
Carolina residents. Even assuming that the long-arm statute
authorizes jurisdiction, there are insufficient minimum contacts
for exercise of that jurisdiction to satisfy due process. Plaintiffs
argue for specific jurisdiction only, but the trust did not exist at
the time the loan was created, was created as a passive reposi-
tory for many loans, with only 3% having ties to North Carolina,
the trust was created outside North Carolina, its day to day oper-
ations are in New York, the interest held by the trust is simply a
beneficial interest that does not involve holding title to the prop-
erty, and the loan payments are not received directly by the trust,
but by a separate servicer. The trust serves as a depository for
income derived, in part, from North Carolina loans. Plaintiffs’
allegations stem from the execution of the original loan, not from
the manner in which the servicer collects or allocates payments.

Justice TIMMONS-GOODSON dissenting.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 172 N.C. App. 407, 616 S.E.2d
676 (2005), affirming an order allowing defendants’ motions to dis-
miss entered on 9 June 2004 by Judge Henry W. Hight, Jr. in Superior
Court, Durham County. On 1 December 2005, the Supreme Court
allowed plaintiffs’ petition for writ of certiorari to review additional
issues. Heard in the Supreme Court 16 March 2006.

Shipman & Wright, LLP, by Gary K. Shipman and William G.
Wright, for plaintiff-appellants.

Womble Carlyle Sandridge & Rice, PLLC, by Hada V. Haulsee
and Bradley R. Johnson, for defendant-appellees Preferred
Credit Trust 1997-1 and Deutsche Bank Trust Company
Americas.

Christopher G. Browning, Jr., Solicitor General, and Gary R.
Govert, Special Deputy Attorney General, for Attorney General
Roy Cooper, amicus curiae.
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Center for Responsible Lending, by Seth P. Rosebrock, for Center
for Responsible Lending, North Carolina Justice Center, Legal
Services of Southern Piedmont, Inc., Pisgah Legal Services,
Legal Aid Society of Northwest North Carolina, and Financial
Protection Law Center, amict curiae.

Paul H. Stock, Counsel for North Carolina Bankers Association,
amicus curiae.

NEWBY, Justice.

The issues on appeal are: (1) whether the trial court may exercise
personal jurisdiction over a nonresident trust which holds notes
secured by deeds of trust on North Carolina real property; and (2)
when the statutes of limitations begin to run for an action alleging a
usurious loan origination fee and a violation of the Unfair and
Deceptive Trade Practices Act (“UDTPA”). Based on the specific facts
of this loan agreement and the relationship of the parties, we hold
that there is no personal jurisdiction over the trust and accord-
ingly, affirm the Court of Appeals. Because we resolve this case on
the basis of personal jurisdiction, we do not reach the statute of lim-
itations issues.

I. BACKGROUND

Plaintiffs obtained a mortgage loan in the principal amount of
$45,000.00 from defendant Preferred Credit Corporation (“Preferred
Credit”) on 22 January 1997. This loan was secured by a second deed
of trust on plaintiffs’ residence, under which First Carolina Bank was
the trustee. The interest rate on the loan was 14.75% with a disclosed
annual percentage rate of 16.902%, at a term of 180 months. The fees
and costs charged to plaintiffs at closing were in the amount of
$5,225.70, which included a $3,600.00 origination fee.

After closing, on 1 March 1997, Preferred Credit as seller entered
into a Pooling and Servicing Agreement (“PSA”) with Credit Suisse
First Boston Mortgage Securities Corporation (“Credit Suisse”) as
depositor, Advanta Mortgage Corporation USA (“Advanta”) as ser-
vicer, and Bankers Trust Company n/k/a Deutsche Bank Trust
Company Americas (“DB Trust Co.”) as trustee. Under this PSA,
the Credit Suisse First Boston Mortgage Securities Corporation
Preferred Credit Asset-Backed Certificates, Series 1997-1 (“1997-1
Trust”) was formed.
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Under a related but separate Sale and Purchase Agreement
(“SPA™), Credit Suisse purchased mortgage loans from Preferred
Credit. Credit Suisse then assigned all rights under the SPA to the
1997-1 Trust, thereby transferring certain mortgage loans with bor-
rowers in North Carolina and thirty-seven other states. North
Carolina notes composed approximately 3% in number and value of
the 3,537 loans held by the 1997-1 Trust.

The PSA appointed DB Trust Co. as trustee of the 1997-1 Trust
(which is different from the trustee under plaintiffs’ deed of trust,
First Carolina Bank). David Co, vice president of DB Trust Co.,
averred that the purpose of the 1997-1 Trust (through its trustee DB
Trust Co.) is “to hold mortgage loans . . . , receive income from
the mortgage loans . . ., distribute payments received from the
Servicer . . ., and issue certificates under the terms of the [PSA].” The
1997-1 Trust was formed and is administered under the laws of the
State of New York. The 1997-1 Trust has no office other than the cor-
porate offices of its trustee in California and New York; it has no
employees; no employees or agents of the trust have traveled to
North Carolina on its behalf; the trust does not “own, possess, lease,
or use real estate” in North Carolina; it does not “engage in or trans-
act any business”; it does not make contracts nor has it “contracted
to supply any service or thing to anyone”; it has neither solicited nor
entered into mortgage loan agreements in North Carolina; and it has
not “directly collected payments, fees or commissions” from any bor-
rowers associated with these loans.

Pursuant to the PSA forming the 1997-1 Trust, Advanta was
named servicer of the mortgage loans eventually deposited with the
1997-1 Trust. Subsequently, Advanta transferred its servicing rights
and responsibilities to Chase Manhattan Mortgage Corporation
(“Chase”). By the terms of the PSA, the 1997-1 Trust’s trustee is not
authorized to directly collect payments on loans or enforce rights
under the terms of the mortgage agreements; rather, the servicer
Chase is authorized to “do any and all things in connection with . . .
servicing and administration [of the loans] which the Servicer may
deem necessary or desirable.” In the event of default, the servicer
Chase is authorized to “take such action as it shall deem to be in the
best interest of the Certificateholders and the Certificate Insurer.”
Chase is empowered to determine “in its discretion,” whether to fore-
close upon a defaulted loan or to allow its assumption by another
borrower. The PSA further provides that “[i]f reasonably required by
the Servicer, the Trustee [DB Trust Co.] shall execute any powers of
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attorney furnished to the Trustee by the Servicer and other docu-
ments necessary or appropriate to enable the Servicer to carry out
its . . . duties.”

Chase services the 1997-1 Trust’s mortgage loans from its office
in California. This includes submitting statements to the borrowers
and receiving payments therefrom in its California office. After col-
lecting payments in California, Chase deducts its servicing fee and
then remits the balance collected on the loans held by the 1997-1
Trust to trustee DB Trust Co. in New York.

Plaintiffs filed the present action! alleging defendant Preferred
Credit, the loan originator, charged excessive loan origination fees
and usurious interest rates and violated the UDTPA. Multiple defend-
ants were named in the complaint, but through the course of litiga-
tion and appeals, various defendants were dismissed. Preferred
Credit was never served and has not made any appearance in this
case. Chase, the loan servicer, is not a party to this action. The
remaining defendants relevant to this appeal are the 1997-1 Trust and
its trustee DB Trust Co.

The trial court dismissed plaintiffs’ complaint against the 1997-1
Trust under Rules 12(b)(2) and 12(b)(6) of the North Carolina Rules
of Civil Procedure. It also allowed DB Trust Co.’s motion to dismiss
under Rules 12(b)(1) and 12(b)(6). The Court of Appeals, in a divided
opinion, affirmed the trial court’s dismissal of plaintiffs’ claims
against defendants on two alternative bases: (1) lack of personal
jurisdiction; and (2) expiration of the applicable statutes of limita-
tions. Skinner v. Preferred Credit, 172 N.C. App. 407, 616 S.E.2d 676
(2005). The dissenting opinion at the Court of Appeals only discussed
the personal jurisdiction issue, i?d. at 415-27, 616 S.E.2d at 681-88
(Bryant, J., dissenting), and plaintiffs appealed as of right on that
issue. Subsequently, we allowed plaintiffs’ petition for writ of certio-
rari to review the statute of limitations issues. 360 N.C. 177, 626
S.E.2d 650 (2005).

II. PERSONAL JURISDICTION

As a preliminary matter, we note that plaintiffs do not allege or
argue that personal jurisdiction over the 1997-1 Trust could be based
on contacts that trustee DB Trust Co. might have with North
Carolina. Moreover, there is no evidence in the record regarding any

1. Plaintiffs filed this suit as a class action, but the record contains no indication
that the trial court certified the class.
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contacts DB Trust Co. has with North Carolina. Thus, analysis in this
case will focus only on the 1997-1 Trust.

The question presented is whether North Carolina courts can
exercise personal jurisdiction over the 1997-1 Trust. To determine
whether a nonresident defendant is subject to personal jurisdiction
in North Carolina, our Court employs a two-step analysis. First, juris-
diction over the action must be authorized by N.C.G.S. § 1-75.4, our
state’s long-arm statute. Dillon v. Numismatic Funding Corp., 291
N.C. 674, 675, 231 S.E.2d 629, 630 (1977). Second, if the long-arm
statute permits consideration of the action, exercise of jurisdiction
must not violate the Due Process Clause of the Fourteenth
Amendment to the U.S. Constitution. Id.

A. Long-Arm Statute

Plaintiffs argue that three subsections of the long-arm stat-
ute grant jurisdiction over this action: N.C.G.S. § 1-75.4(1)(d), (5)(d),
and (6)(b). None of these provisions authorizes the exercise of
our jurisdiction.

1. Substantial Activity

[1] N.C.G.S. § 1-75.4(1) applies to defendants with a “Local Presence
or Status” and grants personal jurisdiction “[iln any action . . . in
which a claim is asserted against a party who . . . [i]s engaged in sub-
stantial activity within this State, whether such activity is wholly
interstate, intrastate, or otherwise.” N.C.G.S. § 1-75.4(1)(d) (2005).
This Court has stated that the enactment of N.C.G.S. § 1-75.4(1)(d)
was “intended to make available to the North Carolina courts the full
jurisdictional powers permissible under federal due process.” Dillon,
291 N.C. at 676, 231 S.E.2d at 630 (citing 1 McIntosh, North Carolina
Practice & Procedure § 937.5 (Supp. 1970)).

However, by its plain language the statute requires some sort of
“activity” to be conducted by the defendant within this state. Here,
the 1997-1 Trust was created after the origination of plaintiffs’ loan as
a mechanism for holding notes, receiving income, and issuing related
certificates. Only 114 (approximately 3%) of the 3,537 loans
deposited at the inception of the 1997-1 Trust related to North
Carolina indebtedness. These activities occurred outside of North
Carolina, in California and New York. The only local activities that
link the plaintiffs to the 1997-1 Trust are: (1) the loan itself, an activ-
ity completed by Preferred Credit before the creation of 1997-1 Trust;
and (2) loan payments made by the plaintiffs, activities conducted by
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a separate servicer, not by the 1997-1 Trust. Thus, even under
N.C.G.S. § 1-75.4(1)(d)’s very broad terms, the facts of this case fail
to invoke jurisdiction.

2. Things of Value

[2] N.C.G.S. § 1-75.4(5) addresses actions relating to “Local Services,
Goods or Contracts” and authorizes jurisdiction over “any action
which . . . [r]elates to goods, documents of title, or other things of
value shipped from this State by the plaintiff to the defendant on his
order or direction.” N.C.G.S. § 1-75.4(5)(d) (2005). Essentially, this
section of the long-arm statute reaches defendants who engage in
commercial transactions with residents of this state. See Johnston
Cty. v. R.N. Rouse & Co., Inc., 331 N.C. 88, 95, 414 S.E.2d 30, 35
(1992) (describing N.C.G.S. § 1-75.4(5) as “authoriz[ing] the courts
of North Carolina to exercise jurisdiction over a nonresident con-
tracting within the state or contracting to perform services within
the state”).

In this case, the main transaction at issue, the origination of the
mortgage loan, was conducted by Preferred Credit before the cre-
ation of the 1997-1 Trust. The only things “shipped from this State”
are the loan payments, but the servicer Chase handles all aspects of
these transactions. As noted previously, Chase does not act “at the
order or direction” of the 1997-1 Trust but rather, is authorized to
make its own decisions about how best to administer the loans it
services, including discretion as to how to handle a default. There is
no direct contact between plaintiffs and the 1997-1 Trust. Although
this statutory grant of jurisdiction is far-reaching, the transactions in
this case do not fall within its grasp.

3. Tangible Property

[38] N.C.G.S. § 1-75.4(6) concerns actions related to “Local Property”
and permits our courts to hear cases which arise out of “[a] claim to
recover for any benefit derived by the defendant through the use,
ownership, control or possession by the defendant of tangible prop-
erty situated within this State either at the time of the first use, own-
ership, control or possession or at the time the action is com-
menced.” N.C.G.S. § 1-75.4(6)(b) (2005). Plaintiffs’ mortgage was in
the form of a deed of trust. A deed of trust is a three-party arrange-
ment in which the borrower conveys legal title to real property to a
third party trustee to hold for the benefit of the lender until repay-
ment of the loan. See 1 James A. Webster, Jr., Webster’s Real Estate
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Law in North Carolina § 13-1, at 538 (Patrick K. Hetrick & James B.
McLaughlin, Jr. eds., 5th ed. 1999). This three-party arrangement dif-
fers from a two-party mortgage in which the conveyance is directly to
the lender; here, the conveyance is to a trustee for the lender’s bene-
fit. See id. § 13-3, at 540-41. When the loan is repaid, the trustee can-
cels the deed of trust, restoring legal title to the borrower, who at all
times retains equitable title in the property. See id. § 13-1, at 538.

In this case, as a result of the execution of a deed of trust for a
second mortgage loan, equitable title in the property remained with
plaintiffs; legal title was conveyed to nonparty trustee First Carolina
Bank; and beneficial interest was ultimately held by the 1997-1 Trust.
The beneficial interest held by the 1997-1 Trust does not constitute
“use, ownership, control or possession” of the property.

This Court has not specifically addressed the application of
N.C.G.S. § 1-75.4(6)(b) to a case such as this. However, our Court
of Appeals has considered a factually similar case and concluded
that our courts lacked personal jurisdiction. In Whitener v. Whitener,
56 N.C. App. 599, 289 S.E.2d 887, disc. rev. denied, 306 N.C. 393,
294 S.E.2d 221 (1982), the plaintiff, a North Carolina resident,
brought an action seeking an accounting of payments received by his
ex-wife on a purchase money note. Id. at 599, 294 S.E.2d at 888.
The plaintiff argued that personal jurisdiction existed under N.C.G.S.
§ 1-75.4(6)(b), contending that the defendant derived benefit through
her ownership of real estate in North Carolina. Id. at 601, 294 S.E.2d
at 889. The plaintiff and the defendant sold the North Carolina prop-
erty in question more than fifteen years before the action was filed
and, as part of the sale, took a purchase money note secured by a
deed of trust. Id. at 599, 294 S.E.2d at 888. At the time of the sale and
thereafter, the defendant was domiciled in Florida where she
received payments on the note sent from North Carolina. Id. On
these facts, our Court of Appeals concluded that there was no per-
sonal jurisdiction. 56 N.C. App. at 602, 294 S.E.2d at 890.

Whitener is persuasive because it involved a deed of trust
arrangement analogous to the one in this case with two important
distinctions. In the instant case, the nonresident holding the benefi-
cial interest under the deed of trust, the 1997-1 Trust, does not
directly collect payments from North Carolina residents as the
defendant in Whitener did. Further, the 1997-1 Trust did not par-
ticipate in the transaction giving rise to the deed of trust as the
Whitener defendant did by participating in the sale of her land. Thus,
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the 1997-1 Trust’s connections to North Carolina are even more tenu-
ous than those of the defendant in Whitener.

As the Court of Appeals acknowledged in Whitener, exercising
personal jurisdiction over a party who holds the beneficial interest in
a deed of trust secured by North Carolina real property but has no
other connections to this state would arguably violate due process
requirements of the Fourteenth Amendment to the U.S. Constitution.
Id. at 601-03, 294 S.E.2d at 889-90. Hence, the analysis under this pro-
vision of our long-arm statute blends to some extent with the next
step in the personal jurisdiction inquiry: whether 1997-1 Trust has suf-
ficient minimum contacts with North Carolina to comport with due
process requirements.

B. Due Process Analysis

Even assuming arguendo that North Carolina’s long-arm statute
authorizes jurisdiction over the 1997-1 Trust, exercise of that juris-
diction would violate due process requirements. To satisfy the due
process prong of the personal jurisdiction analysis, there must be suf-
ficient “minimum contacts” between the nonresident defendant and
our state “such that the maintenance of the suit does not offend ‘tra-
ditional notions of fair play and substantial justice.” ” Int’l Shoe Co. v.
Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 158, 90 L. Ed. 95, 102
(1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463, 61 S. Ct. 339,
343, 85 L. Ed. 278, 283 (1940)). This Court has stated:

The concept of “minimum contacts” furthers two goals. First, it
safeguards the defendant from being required to defend an action
in a distant or inconvenient forum. Second, it prevents a state
from escaping the restraints imposed upon it by its status as a
coequal sovereign in a federal system.

Miller v. Kite, 313 N.C. 474, 477, 329 S.E.2d 663, 665 (1985) (citing
World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 100 S. Ct.
559, 62 L. Ed. 2d 490 (1980)).

There are two types of personal jurisdiction. General jurisdic-
tion exists when the defendant’s contacts with the state are not
related to the cause of action but the defendant’s activities in the
forum are sufficiently “continuous and systematic.” See Helicopteros
Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414-16, 104 S. Ct.
1868, 1872-73, 80 L. Ed. 2d 404, 410-13 (1984). Specific jurisdiction
exists when the cause of action arises from or is related to defend-
ant’s contacts with the forum. See id. at 414 n.8, 104 S. Ct. at 1872 n.8,
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80 L. Ed. 2d at 411 n.8. Plaintiffs only argue that specific jurisdiction
exists. This Court has noted that, for the purposes of asserting spe-
cific jurisdiction, “[o]ur focus should . . . be upon the relationship
among the defendant, this State, and the cause of action.” Tom Togs,
Inc. v. Ben Elias Indus. Corp., 318 N.C. 361, 366, 348 S.E.2d 782, 786
(1986). We have also observed:

Application of the “minimum contacts” rule “will vary with the
quality and nature of the defendant’s activity, but it is essential in
each case that there be some act by which the defendant pur-
posefully avails itself of the privilege of conducting activities
within the forum State, thus invoking the benefits and protec-
tions of its laws.”

Chadbourn, Inc. v. Katz, 285 N.C. 700, 705, 208 S.E.2d 676, 679 (1974)
(quoting Hanson v. Denckla, 357 U.S. 235, 253, 78 S. Ct. 1228, 1240, 2
L. Ed. 2d 1283, 1298 (1958)).

In this case, plaintiffs argue personal jurisdiction over the 1997-1
Trust exists on three bases: (1) Preferred Credit’s origination of plain-
tiffs’ loan in North Carolina; (2) deeds of trust on North Carolina
property; and (3) loan payments sent from North Carolina. We
address each of these “contacts” in turn.

First, the 1997-1 Trust did not exist at the time the loan in ques-
tion was created. The loan originator, Preferred Credit, was the entity
that solicited plaintiffs’ business and executed the loan. This loan
was sold to Credit Suisse who then assigned the loan to the 1997-1
Trust. Thus, the 1997-1 Trust is at least two steps removed from the
North Carolina origins of this loan. Further, the 1997-1 Trust as an
entity was not an active participant in either the loan execution or
subsequent assignment. It was created as a passive depository for
3,637 loans, only 3% of which have ties to North Carolina. Moreover,
its creation occurred outside of this state. Its day-to-day operations,
which consist of its accounts and the office of its trustee DB Trust
Co., are in New York.

Second, plaintiffs argue that by virtue of being assigned loans
secured by deeds of trust on North Carolina property, the 1997-1
Trust has a significant enough contact with North Carolina to support
jurisdiction. The interest held by the 1997-1 Trust is simply a benefi-
cial interest in North Carolina property. It does not hold title to any
North Carolina property; legal title is held by a trustee (for plaintiffs’
deed of trust, First Carolina Bank), which has no relationship to the
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1997-1 Trust apart from the deed of trust. Thus, the nature of this par-
ticular contact with North Carolina is insufficient to support jurisdic-
tion, even as arguably the only “direct” contact the 1997-1 Trust has
with North Carolina.

Third, the loan payments in question are not received directly by
the 1997-1 Trust, but instead by a separate servicer, Chase. In essence,
the 1997-1 Trust serves as the depository for income derived, in part,
from North Carolina loans. More importantly, plaintiffs did not make
Chase a party to this action. Plaintiffs’ allegations stem from the exe-
cution of the original loan, not the manner in which Chase is collect-
ing or allocating payments.

Our cases analyzing minimum contacts rarely have dealt with so
“passive” a defendant. However, we have acknowledged that passiv-
ity can result in a lack of jurisdiction even when there is a very direct,
intentional contact. In United Buying Group, Inc. v. Coleman, 296
N.C. 510, 251 S.E.2d 610 (1979) we found that a defendant who signed
a conditional promissory note, which was the subject of the action, to
a North Carolina company, but had no other contacts with the state,
had insufficient contacts to support personal jurisdiction. Id. at 518,
251 S.E.2d at 616. Although the defendant could have anticipated
being sued in North Carolina, this Court concluded the fact that the
defendant’s only contact was signing a note to guarantee a debt owed
to a North Carolina company, which “his brother . . . happened to be
doing business with,” was inadequate to exercise personal jurisdic-
tion over him. Id. at 571, S.E.2d at 615. Thus, even though the defend-
ant signed a note that created a relationship with North Carolina res-
idents, we could not automatically exercise personal jurisdiction.
Here, the 1997-1 Trust is more passive an “actor” than the defendant
in United Buying Group. The trust exists as an entity created for the
purpose of being assigned income from mortgage notes, some of
which happen to be secured by North Carolina property.

Additionally, we note that other jurisdictions have considered
similar facts and concluded that there was no personal jurisdiction
over the defendants. In fact, one such case involved the same defend-
ant as the present action. The United States District Court for the
Western District of Tennessee held that Tennessee lacked personal
jurisdiction over the 1997-1 Trust. See Frazier v. Preferred Credit,
No. 01-2714 GB, 2002 WL 31039856, at *10 (W.D. Tenn. July 31, 2002)
(unpublished) (referring to the 1997-1 Trust as part of the collective
“First Boston Trusts”). In conducting its due process analysis, the
court noted the plaintiffs failed to point to any evidence in the record
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regarding the 1997-1 Trust’s contacts with Tennessee and resolved the
jurisdiction question over the 1997-1 Trust in that manner. Id. at *7.
However, the court did analyze the facts of similar trusts, noting the
plaintiffs alleged the following contacts supported personal jurisdic-
tion over those defendants: “defendants’ purchase of at least seventy-
four second mortgage loans secured by property held by Tennessee
residents; defendants’ receipt of income from these mortgages; and
defendants’ holding of notes secured by mortgages from Tennessee
residents secured by real property located within the state.” Id. at *6
(citations omitted). Concluding it lacked jurisdiction over the defend-
ants, the court in Frazier cited facts essentially indistinguishable
from the instant case, including that “an independent servicer has
exclusive power to perform all acts in connection with administering
the loans, including collecting payments and enforcing performance
of or seeking remedies with respect to the loans.” Id. The United
States District Court for the Western District of Tennessee has
reached the same result in other cases. See Williams v. Firstplus
Home Loan Owner Trust, 310 F. Supp. 2d 981 (W.D. Tenn. 2004); Mull
v. Alliance Mortgage Banking Corp., 219 F. Supp. 2d 895 (W.D. Tenn.
2002); Street v. PSB Lending Corp., No. 01-2751 GV, 2002 WL 1797773
(W.D. Tenn. July 31, 2002) (unpublished); Berry v. GMAC-Residential
Funding Corp., No. 01-2713 GB, 2002 WL 1797779 (W.D. Tenn. July 31,
2002) (unpublished).

Similarly, the United States District Court for the District of
Kansas held it did not have personal jurisdiction over nonresident
assignees in an action brought by consumers claiming that second
mortgages violated provisions of the Kansas Uniform Consumer
Credit Code. See Pilcher v. Direct Equity Lending, 189 F. Supp. 2d
1198 (D. Kan. 2002) (mem.). Another federal district court reached
the same conclusion under relevant Michigan statutes. Mazur v.
Empire FPunding Home Loan Owner Trust 1997-3, No. 03-CV-74103-
DT (E.D. Mich. Jan. 9, 2004) (unpublished).

Other jurisdictions have indicated a reluctance to exercise per-
sonal jurisdiction over nonresident trusts based on actions by the
loan originator. Barry v. Mortgage Servicing Acquisition Corp., 909
F. Supp. 2d 65, 74 (D.R.1. 1995) (“Here, there is no evidence to suggest
that [the defendant trust] had anything to do with the origination of
this loan. Thus, [the originating mortgagee’s] origination of the loan in
Rhode Island is irrelevant to [the defendant trust’s] contacts with the
state.”); see also Rogers v. 5-Star Mgmt., Inc., 946 F. Supp. 907, 912
(D.N.M. 1996) (mem.) (“ ‘[T]he unilateral activity of parties other than
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the non-resident defendant cannot satisfy the requirement of the
defendant’s contact with the forum state.” ” (quoting Barry, 909 F.
Supp. at 74)). While these cases from other jurisdictions are certainly
not controlling on this Court, they persuasively support our conclu-
sion on the personal jurisdiction issue.

Two federal courts have found personal jurisdiction in cases with
seemingly similar facts, but these cases are distinguishable. In Easter
v. American West Financial, 381 F.3d 948 (9th Cir. 2004), the United
States Court of Appeals for the Ninth Circuit found it had, under
Washington state law, personal jurisdiction over trusts similar to the
1997-1 Trust. Id. at 960-61. As is true for the 1997-1 Trust, the trusts in
FEaster were the beneficiaries of deeds of trust for real property
located in the forum state, and the trusts ultimately received money
from forum state residents. Id. at 961. However, in Faster, the bor-
rowers’ actions arose “out of the Trust Defendants’ contacts with the
forum because the suit [was] for recovery of the allegedly excessive
interest payments Borrowers made on their notes.” Id. (emphasis
added). There is an important distinction between an allegation of a
usurious interest rate which is collected over the life of the loan and
that of illegal origination fees which are charged at closing. In Faster,
the borrowers’ actions arose out of interest payments that were paid
while the defendant trusts were beneficial owners of the deeds of
trust. The defendant trusts received payments that included usurious
interest. In this case, the plaintiffs’ cause of action arose out of
allegedly usurious fees paid at closing, before the 1997-1 Trust was
created. As such, the rationale of the Tennessee, Kansas, and
Michigan cases is more applicable.

Likewise, Johnson v. Long Beach Mortgage Loan Trust, 451 F.
Supp. 2d 16 (D.D.C. 2006) (mem.), a District of Columbia federal dis-
trict court case relying on Easter to find personal jurisdiction over a
nonresident trust, is distinguishable. Johnson concerned a dispute
over the validity of the security interest created by a mortgage, not
whether origination fees paid at closing were usurious. Id. at 33 (dis-
tinguishing Pilcher, discussed above, by noting that because the
essence of the plaintiffs’ case was illegally charged interest and fees,
“[t]he cause of action in Pilcher might therefore not be said to arise
out of or relate to the trusts’ interests in Kansas real property”).

On the facts in this case, the 1997-1 Trust lacks sufficient
minimum contacts to meet the due process requirements for per-
sonal jurisdiction. In terms of fairness, it is important to note that the
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1997-1 Trust can be sued elsewhere. The 1997-1 Trust admits in
its brief that personal jurisdiction exists in New York, where it
maintains its office and accounts. We also acknowledge our state’s
public interest in enforcing its consumer protection laws, but this
Court has observed, in a case involving the important interest of
enforcing child support obligations, that “[a]bsent the constitution-
ally required minimum contacts, . . . this interest will not suffice to
make North Carolina a proper forum in which to require the defend-
ant to defend the action.” Miller, 313 N.C. at 480, 329 S.E.2d at 667
(citing Kulko v. Super. Ct. of Cal., 436 U.S. 84, 100-01, 98 S. Ct. 1690,
1701, 56 L. Ed. 2d 132, 146-47 (1978)).

III. CONCLUSION

We hold that North Carolina courts lack personal jurisdiction
over a nonresident trust that has no connections to this state other
than holding mortgage loans secured by deeds of trust on North
Carolina property. Because we decide this case based on personal
jurisdiction, it is unnecessary to address when the statutes of limita-
tions for plaintiffs’ claims began to run. Accordingly, we affirm the
decision of the Court of Appeals.

AFFIRMED.

Justice TIMMONS-GOODSON dissenting.

As the majority notes, this case presents an issue of first im-
pression. Regrettably, the Court’s decision today aids in the exploi-
tation of our state’s most vulnerable citizens. By placing the out-
of-state assignee trusts beyond the reach of our long-arm statute, the
majority’s decision effectively undermines the right of unwitting
victims of predatory lending practices in the second mortgage in-
dustry to sue the holders of their second mortgage loans in courts
in this state. Citizens of North Carolina who enter into mortgage
contracts in North Carolina that are secured by real property located
in North Carolina have a right to seek the protections of North
Carolina law concerning the mortgage contracts in the courts of
North Carolina.

For the reasons stated below, I respectfully dissent from the
majority’s decision. I would hold that courts of this state have per-
sonal jurisdiction over defendant, an out-of-state assignee holding
second mortgages secured by North Carolina property.
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I. BACKGROUND

On 22 January 1997, the Skinners closed on their second mort-
gage loan with Preferred Credit Corporation. The loan was secured
by a deed of trust on plaintiffs’ residence. The deed of trust provides:
“The state and local laws applicable to this Deed of Trust shall be the
laws of the jurisdiction in which the Property is located.”

Preferred Credit Corporation sold thousands of second mortgage
loans to Credit Suisse First Boston Mortgage Securities Corp. (First
Boston) with the plan to create a trust in which to deposit the loans.
Pursuant to a pooling and servicing agreement (PSA) between
Preferred Credit Corporation, First Boston, and others, 114 loans
executed in North Carolina with an aggregate value of over $4 mil-
lion were deposited into a trust, Preferred Credit Asset-Backed
Certificates, Series 1997-1 (defendant or Trust). The aggregate unpaid
principal balance of all loans collected in the trust fund was almost
$131 million.

Under the PSA, First Boston assigned all of its rights and reme-
dies against Preferred Credit Corporation to the Trust. The Trust
holds mortgage notes, receives income from the mortgage loans, dis-
tributes payments received from the servicer to holders of certifi-
cates representing ownership interests in the Trust, and issues cer-
tificates under the terms of the PSA.

The loans collected in the Trust fund were used to back securities
(in the form of “certificates”) sold to individuals and entities who
wished to invest in the loan pool. The prospectus provided to
investors in the Trust states:

Applicable state laws generally regulate interest rates and
other charges and require certain disclosures. In addition, other
state laws, public policy and general principles of equity relating
to the protection of consumers . . . may apply to the origination,
servicing and collection of the Mortgage Loans. . . . [V]iolations of
these laws, policies and principles may limit the ability of the
Servicer to collect all or part of the principal of or interest on the
Mortgage Loans, may entitle the borrower to a refund of amounts
previously paid and, in addition, could subject the owner of the
Mortgage Loan to damages and administrative enforcement.

Bankers Trust Company, n/k/a Deutsche Bank Trust Company
Americas, was named and appointed trustee of the Trust pursuant to
the PSA. The trustee has physical custody of the second mortgage
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notes or deeds of trusts and is located in California. The trustee
administers the Trust for the benefit of certificate holders.

Advanta Mortgage Corp. USA (Advanta) was the original servicer
under the PSA. Advanta subsequently transferred its servicing rights
and responsibilities to Chase Manhattan Mortgage Corporation
(servicer). The servicer sends statements to mortgagors from its
offices in California and receives payments on the loans at its offices
in California. The servicer remits the payments, minus a servicing
fee, to the trustee of the Trust.

The PSA and powers of attorney executed by the trustee of the
trust authorize the servicer to foreclose on the property securing the
mortgage loans in the event of a default. Despite defendant’s ability
to avail itself of the benefits of North Carolina law in the event of a
default by a debtor, the majority’s decision insulates defendant from
its potential liability in this state.

II. PERSONAL JURISDICTION

In order to resolve the jurisdictional issue, the Court must deter-
mine: (1) whether the statutes of North Carolina permit courts of this
state to entertain this action against defendant; and (2) whether the
exercise of personal jurisdiction by courts in this state violates due
process. Dillon v. Numismatic Funding Corp., 291 N.C. 674, 675,
231 S.E.2d 629, 630 (1977).

At least two sections of N.C.G.S. § 1-75.4 permit the exercise of
personal jurisdiction in the instant case. N.C.G.S. § 1-75.4, frequently
referred to as North Carolina’s long arm statute, is to be liberally con-
strued to permit courts of this state to exercise in personam juris-
diction over nonresident defendants to the full extent permitted by
the Due Process Clause of the United States Constitution. See, e.g.,
Dillon, 291 N.C. at 676, 231 S.E.2d at 630 (“By the enactment of
[N.C.G.S.] § 1-75.4(1)(d), it is apparent that the General Assembly
intended to make available to the North Carolina courts the full juris-
dictional powers permissible under federal due process.”).

N.C.G.S. § 1-756.4(1)(d) provides one basis for the exercise of
in personam jurisdiction in the instant case. Pursuant to section
1-75.4(1)(d), a court of this state that has jurisdiction over the subject
matter of an action may assert personal jurisdiction over a nonresi-
dent defendant that “[i]s engaged in substantial activity within this
state, whether such activity is wholly interstate, intrastate, or other-
wise.” N.C.G.S. § 1-75.4(1)(d).
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This Court last addressed whether a defendant was engaged in
substantial activity in this state pursuant to N.C.G.S. § 1-75.4(1)(d) in
Dillon, 291 N.C. 674, 231 S.E.2d 629. In that case, the defendant, with
its principal place of business in New York, actively and regularly
solicited orders for its coins from residents of this state during a
twenty-one month period. Id. at 679, 231 S.E.2d at 632. The defendant
made several mass mailings to North Carolinians and sold coins with
a total value of over $50,000 to 27 different residents in one hundred
forty-two separate transactions. Id.

In the instant case, defendant is the beneficiary of 114 deeds of
trust, and payment on the loan notes owned by defendant is secured
by North Carolina realty. The real property involved has an aggregate
value of over $4 million. Certainly, if the defendant in Dillon engaged
in substantial activity in North Carolina when the transactions in that
case involved the sale of coins, there is substantial activity in the
instant case in which the transactions involve real property located in
North Carolina.

The majority goes to great lengths to highlight that the North
Carolina loans held by defendant comprise only 3% of all loans held
by defendant. Respectfully, this fact is of little import in assessing
personal jurisdiction. I have found no North Carolina case that grants
special consideration to the percentage of a non-resident corpora-
tion’s total business in the forum state in assessing the issue of per-
sonal jurisdiction. Courts in other jurisdictions have considered
“whether percentages of a non-resident corporation’s total business
in a forum state should be given special consideration” in determin-
ing the issue of personal jurisdiction. Lakin v. Prudential Sec., Inc.,
348 F.3d 704, 708 (8th Cir. 2003). In Lakin, the court concluded the
“relevant inquiry is not whether the percentage of a company’s con-
tacts is substantial for that company; rather, our inquiry focuses on
whether the company’s contacts are substantial for the forum.” Id. at
709. The court concluded it had general personal jurisdiction over
defendant Prudential Securities even though the home-equity loans
and lines of credit in Missouri, the forum state, constituted only one
percent of the defendant’s total loan portfolio. Id. at 708, 714.

The Court of Appeals for the Third Circuit also considered the
relevance of the percentage of a non-resident corporation’s total busi-
ness in a forum state to the issue of personal jurisdiction in Provident
National Bank v. California Federal Savings & Loan Association,
819 F.2d 434 (3d Cir. 1987). In Provident, the Pennsylvania-based
plaintiff sued the defendant, a federally-chartered bank with head-
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quarters in California, in Pennsylvania. Id. at 435-6. The defendant
had no Pennsylvania office, employees, agents, mailing address, or
telephone number. Id. at 436. The defendant had not applied to do
business in Pennsylvania, did no advertising in Pennsylvania and paid
no taxes in Pennsylvania. Id. The defendant had about $10 million in
outstanding loans with Pennsylvania residents but the loans
amounted to only .083% of defendant’s total loan portfolio of $12 bil-
lion. Id. The court concluded, “the size of the percentage of [defend-
ant’s] total business represented by its Pennsylvania contacts is gen-
erally irrelevant.” 819 at 438.

In the instant case, the mortgage contracts held by defendant
bind over 100 North Carolina families to tender in excess of $4 mil-
lion in payments to the Trust. I submit that this is substantial activity
for North Carolina. Not only are defendant’s contacts with North
Carolina substantial, they are continuous. The mortgages “are not
single point-of-sale transactions. Rather the terms of these loans are
typically measured in months and years—creating continuous long-
term contacts with” the forum state. Lakin, 348 F.3d at 708.

The majority also notes that the Trust was created after plaintiffs
executed their loan. The assignment, however, does not wipe away
jurisdiction. As assignee, defendant stands in the place of its
assignor. See Rose v. Vulcan Materials Co., 282 N.C. 643, 664, 194
S.E.2d 521, 535 (1973); Auto Fin. Co. of N.C. v. Wash Simmons &
Weeks Motors, Inc., 247 N.C. 724, 728, 102 S.E.2d 119, 122 (1958)
(“[T]he rule is that a note tainted with usury retains the taint in the
hands of a subsequent holder.” (Citations omitted)); Turner wv.
Beggarly, 33 N.C. 241, 243, 11 Ired. 331, 333-34 (1850); Smith v.
Brittain, 38 N.C. 272, 279, 3 Ired. Eq. 347, 354 (1844). Defendant
assumed all of the rights, benefits, obligations, and liabilities of the
assignor when it accepted assignment of the mortgage loans.

The majority also emphasizes that defendant’s trustee’s day-
to-day operations are in New York and that defendant has no offices
or employees in North Carolina. As recognized by the United States
Supreme Court in International Shoe Co. v. Washington, 326
U.S. 310 (1945), such circumstances are not dispositive of the per-
sonal jurisdiction question. In that case, the Court found that
personal jurisdiction was appropriate even though “[a]ppellant ha[d]
no office in Washington and mal[de] no contracts either for sale
or purchase of merchandise there. It maintain[ed] no stock of mer-
chandise in that state and ma[de] there no deliveries of goods in
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intrastate commerce.” Id. at 313. The Court held that International
Shoe Co. was subject to personal jurisdiction in the State of
Washington. Id. at 320.

N.C.G.S. § 1-75.4(6)(b) also provides a basis for the exercise of
personal jurisdiction over defendant in the instant case. The statute
asserts that courts of this state having subject matter jurisdiction
may exercise personal jurisdiction “[iJn any action which arises out
of . .. [a] claim to recover for any benefit derived by the defendant
through the use, ownership, control or possession by the defendant
of tangible property situated within this State either at the time of the
first use, ownership, control or possession or at the time the action is
commenced.” N.C.G.S. § 1-75.4(6)(b).

Defendant controls an interest in real property located in this
state because defendant holds a note secured by a deed of trust of
North Carolina realty. Under the deed of trust, legal title to the
property is being held by a trustee for defendant’s benefit until the
indebtedness is extinguished. See James A. Webster, Jr., Webster’s
Real Estate Law in North Carolina § 13-1, at 538 (Patrick K. Hetrick
& James B. McLaughlin, Jr. eds., 5th ed. 1999). Defendant receives
monthly payments on the mortgage loan and may enforce repay-
ment of the loan using the laws of this state. This cause of action con-
cerns the amount of the origination fees charged in connection with
the loan.

The majority considers Whitener v. Whitener, 56 N.C. App. 599,
289 S.E.2d 887, disc. rev. denied, 306 N.C. 393, 294 S.E.2d 221 (1982),
as analogous to the instant case; however, Whitener is distinguish-
able. Before their divorce, the parties in Whitener sold a parcel of
real estate located in North Carolina and took a purchase money note
secured by a deed of trust for it. 56 N.C. App. at 599, 289 S.E.2d at 888.
The defendant had been domiciled in Florida since the property in
North Carolina was sold. The plaintiff, domiciled in North Carolina,
brought an action to enforce an accounting by the defendant of
monies she received in Florida as payments on the purchase money
note. Id. The court in Whitener held that the exercise of personal
jurisdiction over defendant by courts of this state did not comport
with due process because there was no relationship between the
property in North Carolina and the controversy between the parties.
56 N.C. App. at 602, 289 S.E.2d at 889-90. A fundamental distinction
between Whitener and the instant case is that the cause of action in
Whitener was for an accounting of monies payable and did not con-
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cern the property in North Carolina. In the instant case, the con-
troversy directly relates to the property in North Carolina because
it concerns the charge for origination fees for a loan secured by
the property. I would hold that both N.C.G.S. §§ 1-75.4 (1)(d) and
(6)(b) allow courts of this state to assert in personam jurisdiction
over defendant.

The second inquiry in the jurisdictional analysis is whether the
exercise of in personam jurisdiction over defendant by courts of this
state would violate due process of law under the United States
Constitution. As the majority notes, plaintiffs argue that North
Carolina has specific jurisdiction over defendant (or, that defendant’s
contacts with North Carolina serve as the basis for plaintiffs’ cause of
action). See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466
U.S. 408, 414 n.8 (1984). The United States Supreme Court articulated
the standard for determining whether the exercise of personal juris-
diction over a nonresident defendant comports with due process in
International Shoe Co. v. Washington, 326 U.S. 310 (1945). “[D]ue
process requires only that in order to subject a [nonresident] defend-
ant to a judgment in personam, . . . he have certain minimum con-
tacts with [the forum state] such that the maintenance of the suit
does not offend ‘traditional notions of fair play and substantial jus-
tice.” ” 326 U.S. at 316 (quoting Milliken v. Meyer, 311 U.S. 457, 463
(1940), superseded by statute, Fed. R. Civ. P. 60(b) (amended 1946)).
“[I]t is essential in each case that there be some act by which the
defendant purposefully avails itself of the privilege of conducting
activities within the forum State, thus invoking the benefits and pro-
tections of its laws.” Hanson v. Denckla, 357 U.S. 235, 253 (1958). A
crucial factor is whether the defendant had reason to expect that he
might be subjected to litigation in the forum state. World-Wide
Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).

Defendant has purposefully availed itself of the privileges of con-
ducting business with North Carolina residents, thus invoking the
benefits and protections of North Carolina law. Defendant holds at
least 114 loan notes executed in North Carolina and secured by deeds
of trust that provide on their face that North Carolina law applies. By
accepting assignment of the loans secured by North Carolina realty,
defendant had every reason to expect that it might be subjected to lit-
igation in North Carolina. The transaction by which defendant
became holder of plaintiffs’ mortgage note clearly anticipates that
defendant would be subject to personal jurisdiction in this state. The
prospectus provided to investors in the Trust clearly states:
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Applicable state laws generally regulate interest rates and
other charges and require certain disclosures. In addition, other
state laws, public policy and general principles of equity relating
to the protection of consumers . . . may apply to the origination,
servicing and collection of the Mortgage Loans. . . . [V]iolations of
these laws, policies and principles may limit the ability of the
Servicer to collect all or part of the principal of or interest on the
Mortgage Loans, may entitle the borrower to a refund of amounts
previously paid and, in addition, could subject the owner of the
Mortgage Loan to damages and administrative enforcement.

Defendant’s actions constitute a purposeful invocation of the
benefits and protection of North Carolina’s laws. By purchasing loan
notes secured by property situated in North Carolina, defendant
agreed to the application of North Carolina law in the enforcement of
the provisions of the loan agreements. As the U.S. Supreme Court
said in Burger King Corp. v. Rudzewicz, “the Due Process Clause
may not readily be wielded as a territorial shield to avoid interstate
obligations that have been voluntarily assumed.” 471 U.S. 462, 474
(1985). Defendant should not be insulated from the assertion of in
personam jurisdiction. “So long as a commercial actor’s efforts are
‘purposefully directed’ toward residents of another State, [this Court
should] . . . reject[] the notion that an absence of physical contacts
can defeat personal jurisdiction [here].” Id. at 476 (citations omitted).

“Once it has been decided that a defendant purposefully estab-
lished minimum contacts within the forum State, these contacts may
be considered in light of other factors to determine whether the
assertion of personal jurisdiction would comport with ‘fair play and
substantial justice.” ” Burger King, 471 U.S. at 476 (quoting Int’l Shoe,
326 U.S. at 320). In World-Wide Volkswagen, the Supreme Court listed
the following factors as relevant considerations: (1) “the forum
State’s interest in adjudicating the dispute”; (2) “the plaintiff’s inter-
est in obtaining convenient and effective relief”; (3) “the interstate
judicial system’s interest in obtaining the most efficient resolution of
controversies”; and (4) “the shared interest of the several States in
furthering fundamental substantive social policies.” 444 U.S. at 292
(citations omitted). The Supreme Court has recognized that:

These considerations sometimes serve to establish the reason-
ableness of jurisdiction upon a lesser showing of minimum con-
tacts than would otherwise be required. On the other hand, where
a defendant who purposefully has directed his activities at forum
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residents seeks to defeat jurisdiction, he must present a com-
pelling case that the presence of some other considerations
would render jurisdiction unreasonable.

Burger King, 471 U.S. at 477 (citations omitted).

North Carolina has a strong interest in adjudicating this dispute.
As noted above, defendant is the mortgagee of at least 114 loans to
North Carolina residents with an aggregate value of over $4 million.
The loan agreements were initiated in North Carolina, and the deeds
of trust explicitly state North Carolina law governs the mortgage. The
property encumbering the loans is situated in this state. North
Carolina has a “ ‘manifest interest’ ” in enforcing the laws of the state
and protecting its residents in making contracts with others who
enter the state for that purpose. Tom Togs, Inc. v. Ben Elias Indus.
Corp., 318 N.C. 361, 367, 348 S.E.2d 782, 787 (1986) (citing Burger
King, 471 U.S. at 473).

The majority cites Frazier v. Preferred Credit, 2002 WL 31039856
(W.D. Tenn. July 31, 2002) No. 01-2714 GB (unpublished) as persua-
sive on the issue of personal jurisdiction. Frazier is one of several
opinions of the United States District Court for the Western District
of Tennessee rendered on the same day concerning whether courts in
Tennessee could exercise personal jurisdiction over several trust
defendants. The other opinions include Brooks v. Terra Funding,
Inc., 2002 WL 1797785 (W.D. Tenn. July 31, 2002) No. 01-2946 GV
(unpublished); Berry v. GMAC-Residential Funding Corp., 2002 WL
1797779 (W.D. Tenn. July 31, 2002) No. 01-2713 GB (unpublished); and
Street v. PBS Lending Corp., No. 01-2751 GV, 2002 WL 1797773 (W.D.
Tenn. July 31, 2002) (unpublished). In Frazier, Brooks, Berry, and
Street, the plaintiffs filed suit on behalf of themselves and other per-
sons similarly situated against the holders or assignees of second
mortgage notes. Plaintiffs alleged the mortgage notes violated
Tennessee’s laws concerning interest rates, loan origination fees,
loan brokerage commissions, and other loan charges. In each of the
four cases, the court determined that it lacked specific personal juris-
diction over the defendants because plaintiffs did not allege “which,
if any, defendants actually h[e]ld their second mortgage loans. They
merely assert[ed] ‘[u]pon information and belief, [that defendants
were] currently a holder of certain of the second mortgage loan notes
made to class members.” ” Frazier, 2002 WL 31039856, at *7; Brooks,
2002 WL 1797785 at *9; Berry, 2002 WL 1797779 at *8; Street, 2002 WL
1797773 at 12.
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Under nearly identical circumstances as those in the instant case,
the Ninth Circuit Court of Appeals in Faster v. American West
Financial, 381 F.3d 948, 961 (9th Cir. 2004), concluded the courts of
Washington could exercise personal jurisdiction over several trusts
holding second mortgage notes secured by Washington realty. In
Faster, the court stated:

Here, the Trust Defendants have availed themselves of the
protections of Washington law because they are beneficiaries of
deeds of trust[] which hypothecate Washington realty to secure
payments on notes owned by the Trust Defendants. The deeds of
trust convey a property interest in Washington realty, which inter-
est the Trust Defendants expect Washington law to protect. . . .
[H]olding a deed of trust ‘represents a significant contact with
[the forum].” The Trust Defendants also receive money from
Washington residents, albeit routed through the loan servicing
companies who actually bill the payors. The Trust Defendants’
income stream is derived from loans negotiated and executed in
Washington and made to Washington residents.

Id. (footnote call number omitted) (quoting Sher v. Johnson, 911 F.2d
1357, 1363 (9th Cir. 1990).

Likewise, in the instant case, defendant has availed itself of the
protections of North Carolina law because it is the beneficiary of
deeds of trust which hypothecate North Carolina realty to secure pay-
ments on notes owned by defendant. The deeds of trust convey a
property interest in North Carolina realty, which interest defendant
expects North Carolina law to protect. Defendant also receives
money from North Carolina residents, albeit routed through the loan
servicing company that bills the payors. Defendant’s income stream
is derived from loans negotiated and executed in North Carolina and
made to North Carolina residents. Defendant has purposefully
availed itself of the privilege of doing business in North Carolina and
should be subject to personal jurisdiction in North Carolina. To hold
otherwise unnecessarily cedes our responsibility to protect the citi-
zens of North Carolina.

Justices MARTIN and EDMUNDS join in this dissent.
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WAYNE SHEPARD anD ROSEMARY SANDERS SHEPARD v. OCWEN FEDERAL BANK,
FSB, anD WELLS FARGO BANK MINNESOTA, aNpD DONALD T. RITTER, IN HIS
CAPACITY AS TRUSTEE

No. 476A05
(Filed 20 December 2006)

Usury; Unfair Trade Practices— second mortgage—usurious
origination fee—expiration of statute of limitations

The trial court did not err by granting defendants’ motions to
dismiss based on expiration of the applicable statutes of limita-
tions for plaintiffs’ causes of action nearly five years after closing
on a second mortgage loan asserting usury law violations under
Chapter 24 of the North Carolina General Statutes and unfair and
deceptive trade practices under N.C.G.S. § 75-1.1, because: (1)
the statutes of limitations began to run on these claims at the
closing of the loan when the fee in dispute was paid; (2) although
plaintiffs did pay a usurious origination fee in excess of two per-
cent of the loan’s value in violation of N.C.G.S. § 24-14(f), the
statute of limitations necessitated that plaintiffs file their claim
within two years of paying the fee at closing; (3) the manner in
which the origination fee was or could have been paid at closing
almost five years before plaintiffs filed their complaint is irrele-
vant and cannot support extension of the statute of limitations on
plaintiffs’ claims for usurious origination fees; (4) the entirety of
the origination fee was paid at closing, and not piecemeal as part
of the loan payments; (5) no usurious fees have been charged or
paid since closing on 25 July 1997, and thus, the statute of limita-
tions on plaintiffs’ usury claim expired nearly three years before
plaintiffs’ complaint was filed on 3 May 2002; and (6) the expira-
tion of the applicable four-year statute of limitations under
N.C.G.S. § 75-16.2 bars plaintiffs’ unfair and deceptive trade prac-
tices claim when plaintiffs have conceded that their unfair and
deceptive trade practices claim is derived from their usury claim.

Justice TIMMONS-GOODSON dissenting.
Justices MARTIN and EDMUNDS joining in the dissenting
opinion.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 172 N.C. App. 475, 617 S.E.2d
61 (2005), affirming an order granting defendants’ motions to dis-



138 IN THE SUPREME COURT
SHEPARD v. OCWEN FED. BANK
[361 N.C. 137 (2006)]

miss entered on 8 July 2004 by Judge Charles H. Henry in Su-
perior Court, New Hanover County. Heard in the Supreme Court 16
March 2006.

Hartzell & Whiteman, LLP, by J. Jerome Hartzell, for plaintiff-
appellants.

Kellam & Pettit, PA., by William Walt Pettit, and Kilpatrick
Stockton LLP, by Adam H. Charnes, for defendant-appellees.

North Carolina Justice Center, by Carlene McNulty, for North
Carolina Justice Center, Legal Aid of North Carolina, Inc.,
Legal Services of Southern Piedmont, Inc., Pisgah Legal
Services, Legal Aid Society of Northwest North Carolina, North
Carolina Academy of Trial Lawyers, and Center for
Responsible Lending, amici curiae.

BRADY, Justice.

The issue presented is whether the applicable statutes of limita-
tions bar plaintiffs’ causes of action asserting (1) usury law violations
under Chapter 24 of the North Carolina General Statutes and (2)
unfair and deceptive trade practices, derived from the usury claims,
under section 75-1.1. We hold that the statutes of limitations began to
run on these claims at the closing of the loan when the fee in dispute
was paid, and therefore plaintiff’s claims are barred.

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs Wayne Shepard and Rosemary Sanders Shepard
obtained a second mortgage loan, with a closing date of 25 July 1997,
from Chase Mortgage Brokers, Inc. (Chase) in the amount of
$16,500.00 and executed a deed of trust on their residential real prop-
erty to secure the loan. Chase charged plaintiffs a loan origination fee
of $1,485.00, which amounts to nine percent of the loan. This origina-
tion fee was deducted from the loan proceeds ultimately disbursed to
plaintiffs. Chase later assigned the loan to defendant Ocwen Federal
Bank, FSB (Ocwen) and Ocwen then assigned the loan to Wells Fargo
Bank Minnesota, N.A. (Wells Fargo).

On 3 May 2002, nearly five years after closing, plaintiffs initiated
litigation against defendants, alleging in their complaint that the orig-
ination fee was impermissible under North Carolina law. Plaintiffs’
complaint asserted that the origination fee violated Chapter 24 of the
North Carolina General Statutes and N.C.G.S. § 75-1.1, that the loan
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should be reformed, and requested treble damages and counsel fees.
Defendant Donald T. Ritter, the trustee of the original deed of trust,
was joined for purposes of the reformation claim.l

Ocwen and Wells Fargo made motions to dismiss plaintiffs’ com-
plaint for failure to state a claim, asserting the actions were time
barred by the applicable statutes of limitations. On 25 June 2004
the trial court granted both motions to dismiss because “the ap-
plicable statute of limitation on both claims for relief had expired
prior to the institution of this action.” Plaintiffs appealed the grant-
ing of the motions to the Court of Appeals, which, in a divided
opinion, affirmed the trial court’s order. Plaintiffs appealed as of
right to this Court.

ANALYSIS
On review of a motion to dismiss, we determine

whether, as a matter of law, the allegations of the complaint,
treated as true, are sufficient to state a claim upon which relief
may be granted under some legal theory. In ruling upon such a
motion, the complaint is to be liberally construed, and the trial
court should not dismiss the complaint unless it appears beyond
doubt that [the] plaintiff could prove no set of facts in support of
his claim which would entitle him to relief.

Meyer v. Walls, 347 N.C. 97, 111-12, 489 S.E.2d 880, 888 (1997) (brack-
ets in original) (citations and internal quotation marks omitted).

“A statute of limitations defense may properly be asserted in a
Rule 12(b)(6) motion to dismiss if it appears on the face of the com-
plaint that such a statute bars the claim.” Horton v. Carolina
Medicorp, Inc., 344 N.C. 133, 136, 472 S.E.2d 778, 780 (1996). “Once
a defendant raises a statute of limitations defense, the burden of
showing that the action was instituted within the prescribed
period [rests] on the plaintiff. A plaintiff sustains this burden by
showing that the relevant statute of limitations has not expired.” Id.
(citations omitted).

Chapter 24 of the General Statutes governs lending transactions
by setting maximum rates for interest and other fees and charges.
Plaintiffs assert Chase charged a usurious origination fee in violation
of N.C.G.S. § 24-14(f), which limits fees for certain secondary real

1. Donald T. Ritter failed to answer plaintiffs’ complaint and default judgment
was entered against him on 9 September 2002.
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property loans to a maximum of two percent of the loan amount.
N.C.G.S. § 24-14(f) (2005). The statute of limitations for a claim un-
der the usury statutes is two years. Id. § 1-63(2), (3) (2005). Thus,
plaintiffs are required to show that within two years of filing their
complaint defendant charged or plaintiffs paid a usurious fee.
Plaintiffs cannot do so, and as a result the statute of limitations bars
plaintiffs’ claims.

It appears plaintiffs did pay a usurious origination fee in excess
of two percent of the loan’s value. However, the statute of limitations
necessitated that plaintiffs file their claim within two years of paying
the fee at closing. Attempting to circumvent the statute of limitations,
plaintiffs argue that by paying the fee charged at closing out of loan
proceeds they essentially rolled the fee into the loan and are paying
part of the usurious fee each time they make a loan payment.
Therefore, plaintiffs assert they are entitled to recover for any partial
payments of the usurious fee they made within two years of filing
their complaint plus all partial payments of the usurious fee made
since the filing of the complaint.

Plaintiffs’ argument is not sound. The origination fee was not
added to the loan amount, but was deducted from the proceeds that
plaintiffs received after they obtained their loan. All the fees in ques-
tion were “fully earned” when the loan was made, N.C.G.S. § 24-14(f),
and were charged, paid, and received at closing as a prerequisite for
obtaining the loan. Although plaintiffs could have paid the origina-
tion fee by cash, check, or credit card, they opted to have the full
amount of the fee subtracted from the proceeds they received at
closing. Regardless of the manner in which the origination fee was or
could have been paid, plaintiffs’ monthly payments were and are
calculated solely based on the principal and interest on a $16,500.00
loan for a fifteen year term. The manner in which the origination
fee was or could have been paid at closing almost five years before
plaintiffs filed their complaint is irrelevant and cannot support exten-
sion of the statute of limitations on plaintiffs’ claims for usurious
origination fees.

Although not controlling upon this Court, federal case law inter-
preting North Carolina’s usury statutes reaches the same conclusion.
See Faircloth v. Nat’l Home Loan Corp., 313 F. Supp. 2d 544, 553
(M.D.N.C. 2003) (mem.), aff’d per curiam, 87 F. App’x 314 (4th Cir.
2004) (unpublished). In a case with facts similar to the case sub
Judice, the court in Faircloth held that the statute of limitations
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began to run at closing because “all the ‘actions’ Plaintiff attri-
butes to [defendants] are but one action which occurred at the
closing of Plaintiff’s loan rather than a series of wrongs perpetrated
continually.” Id.

The cases on which plaintiffs rely do not overcome the fatal flaw
in their argument. The loans in Henderson v. Security Mortgage &
Finance Co. and Hollowell v. Southern Building & Loan Assn were
subject to statutory limitations on interest rates, not origination fees.
Henderson, 273 N.C. 253, 263, 160 S.E.2d 39, 46-7 (1968); Hollowell,
120 N.C. 196, 197-98, 120 N.C. 286, 287, 26 S.E. 781, 781 (1897). In
these two cases, this Court made clear that lenders cannot subvert
statutory limits on interest by requiring “dues” or “commissions” to
be paid as part of the loan payments. Henderson, 273 N.C. at 263, 160
S.E.2d at 47; Hollowell, 120 N.C. at 197, 120 N.C. at 287, 26 S.E. at 781.
In the case sub judice, the entirety of the origination fee was paid at
closing, not piecemeal as part of the loan payments.

Swindell v. Federal National Mortgage Ass’n is equally inapplic-
able. 330 N.C. 153, 409 S.E.2d 892 (1991). In Swindell, this Court con-
cluded that a usurious late payment fee constituted interest charged
on the separate loan transaction of forbearance in collecting a pay-
ment due. Id. at 158, 409 S.E.2d at 895. Because the usurious late pay-
ment fee represented interest on a second loan, the lenders forfeited
their right to the late payment fee, but did not forfeit their right to
interest charged on the original loan. Id. at 160, 409 S.E.2d at 896.
Significantly, in Swindell, the plaintiffs filed their complaint for
declaratory judgment within two years of the late fee assessment,
and a statute of limitations defense was not raised by the defendants.
Id. at 155-56, 409 S.E.2d at 893-94.

Because no usurious fees have been charged or paid since clos-
ing on 25 July 1997, the statute of limitations on plaintiffs’ usury
claim expired nearly three years before plaintiffs’ complaint was filed
on 3 May 2002. The trial court properly granted Ocwen’s and Wells
Fargo’s motions to dismiss for failure to state a claim upon which
relief could be granted.

Likewise, the expiration of the applicable four-year statute of lim-
itations bars plaintiffs’ unfair and deceptive trade practices claim. See
N.C.G.S. § 75-16.2 (2005). Plaintiffs have conceded that their unfair
and deceptive trade practices claim is derived from their usury claim.
Therefore, because we hold that this claim accrued at closing, the
trial court properly dismissed plaintiffs’ complaint on this issue.
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Accordingly, we conclude the trial court correctly granted
Ocwen’s and Wells Fargo’s motions to dismiss because plaintiffs’
claims were barred by the applicable statutes of limitations. We
therefore affirm the judgment of the Court of Appeals.

AFFIRMED.

Justice TIMMONS-GOODSON dissenting.

Plaintiffs have demonstrated, and the majority agrees, that the
loan origination fee plaintiffs were charged is indeed usurious un-
der North Carolina law. Plaintiffs’ loan was for $16,500, to be repaid
over 180 months. Plaintiffs were charged a loan origination fee of
$1485, which amounts to nine percent of the loan. This fee was
financed as part of the mortgage loan. N.C.G.S. § 24-14(f) provides, in
pertinent part:

[TThe lender may include in the principal balance fees or dis-
counts not exceeding two percent (2%) of the principal amount of
the loan less the amount of any existing loan by that lender to be
refinanced, modified or extended.

N.C.G.S. § 24-14(f) (2005). This section applies to loans which meet
the following criteria:

(1) Secured in whole or in part by a security instrument on real
property, other than a first security instrument on real prop-
erty; and

(2) The principal amount of the loan does not exceed twenty-five
thousand dollars ($25,000); [and]

(3) The loan is repayable in no less than six nor more than 181
successive monthly payments, which payments shall be sub-
stantially equal in amount.

Id. § 12-12 (2005). Plaintiffs’ loan clearly meets these requirements.
Therefore, the loan origination fee charged in conjunction with plain-
tiffs’ loan is usurious under N.C.G.S. § 24-14(f). Moreover, for loans
of less than $300,000, including plaintiffs’ loan, any fee or inter-
est imposed by a lender that is not affirmatively permitted by Chapter
24 or Chapter 53 of the General Statutes is prohibited by N.C.G.S.
§ 24-8(a).

The majority holds that the statute of limitations for claims of
usury violations under the facts in the instant case accrued on the
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closing date of the loan. In reaching that conclusion, the majority
adopts the reasoning in Faircloth v. National Home Loan Corp., 313
F. Supp. 2d 544 (M.D.N.C. 2003), aff’d per curiam, 87 Fed. App’'x 314
(4th Cir. 2004) (unpublished), a federal case in which the plaintiff
argued the identical theory that plaintiffs present in the instant case.
Federal decisions, with the exception of the United States Supreme
Court, are not binding upon this Court. See State v. McDowell, 310
N.C. 61, 74, 310 S.E.2d 301, 310 (1984) (State courts should treat
“decisions of the United States Supreme Court as binding and
accord[] to decisions of lower federal courts such persuasiveness as
these decisions might reasonably command.”). I disagree with the
rationale in Faircloth, and therefore with the majority, for the rea-
sons which follow.

“It is the paramount public policy of North Carolina to protect
North Carolina resident borrowers through the application of North
Carolina interest laws.” N.C.G.S. § 24-2.1 (2005). “Our courts do not
hesitate to look beneath the forms of the transactions alleged to be
usurious in order to determine whether or not such transactions are
in truth and reality usurious.” Kessing v. Nat’l Mortgage Corp., 278
N.C. 523, 531, 180 S.E.2d 823, 828 (1971) (citations omitted). As this
Court stated in Henderson v. Security Mortgage and Finance Co.,
“*‘A profit,’ greater than the lawful rate of interest; intentionally
exacted as a bonus for the loan of money, . . . is a violation of the
usury laws, it matters not what form or disguise it may assume.’ ” 273
N.C. 253, 263, 160 S.E.2d 39, 46 (1968) (quoting Doster v. English, 152
N.C. 325, 237, 152 N.C. 339, 341, 67 S.E. 754, 755 (1910)).

I would hold that plaintiffs’ usury claim is not time-barred.
Because plaintiffs’ usurious loan origination fee was financed and
added to their mortgage loan, plaintiffs have paid usurious interest
with each monthly mortgage payment. This conclusion comports
with our view in Henderson v. Security Mortgage & Finance Co., 273
N.C. 253, 160 S.E.2d 39 (1968), which holds that “[t]he right of action
to recover the penalty for usury paid accrues upon each payment of
usurious interest when that payment is made.” Id. at 264, 160 S.E.2d
at 47. In the instant case, plaintiffs’ monthly payment is $219.63. This
payment amount includes the usurious nine percent origination fee.
If plaintiffs had been charged a non-usurious origination fee of two
percent, their monthly payment would have been $203.86.
Accordingly, plaintiffs are paying usurious interest every month.
Therefore, following Henderson, plaintiffs’ claim is not barred.
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Further support can be found for my position in the Internal
Revenue Service’s treatment of financed fees. As a matter of eco-
nomic reality, the Internal Revenue Service recognizes that fees that
are financed are not paid at closing. Specifically, the United States
Tax Court has determined that financed fees cannot be deducted as
part of the interest on a home mortgage in the year the loan is made.
See, e.g., Schubel v. Comm’r, 77 T.C. 701, 704-07 (1981). Instead, such
fees must be deducted over the life of the loan. Id. This treatment
reflects the reality of the present plaintiffs’ situation. Plaintiffs have
made and continue to make payments that include interest for the
alleged usurious loan origination fee.

For the foregoing reasons, I would hold that plaintiffs’ claim for
twice the amount of interest paid within two years of the filing of the
complaint is not barred by the statute of limitations. Accordingly, I
respectfully dissent.

Justices MARTIN and EDMUNDS join in this dissenting opinion.

LINDA JONES v. THE CITY OF DURHAM anp JOSEPH M. KELLY, IN HIS OFFICIAL
CAPACITY AS A POLICE OFFICER FOR THE CITY OF DURHAM

No. 137A05
(Filed 20 December 2006)

Police Officers— gross negligence—speeding on city street—
responding to another officer’s call—genuine issue of ma-
terial fact

Plaintiff’s evidence presented a genuine issue of material fact
as to whether a police officer was grossly negligent in the operation
of his vehicle when he struck a pedestrian while responding at a
high rate of speed on a city street to another officer’s call for assist-
ance. The prior decision in this case reported at 360 N.C. 81, 622
S.E.2d 596 (2005) is withdrawn.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 168 N.C. App. 433, 608 S.E.2d 387
(2005), affirming in part and reversing in part an order and judgment
entered on 6 January 2004 by Judge A. Leon Stanback, Jr. in Superior
Court, Durham County. Heard in the Supreme Court 14 September 2005
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and opinion filed 16 December 2005, 360 N.C. 81, 622 S.E.2d 596. Upon
the allowance of plaintiff’s petition for rehearing pursuant to Rule 31(a)
of the North Carolina Rules of Appellate Procedure, heard in the
Supreme Court 13 September 2006.

Glenn, Mills & Fisher, PA., by William S. Mills, Stewart W. Fisher,
and Carlos E. Mahoney, for plaintiff-appellant.

Faison & Gillespie, by O. William Faison and Reginald B.
Gillespie, Jr., for defendant-appellees.

T. Marie Mobley and Bradley N. Schulz for the North Carolina
Academy of Trial Lawyers, amicus curiae.

Womble Carlyle Sandridge & Rice, PL.L.C., by Mark A. Davis;
North Carolina Association of County Commissioners, by James
B. Blackburn; and North Carolina League of Municipalities, by
Andrew L. Romanet, Jr., for the North Carolina Association of
County Commissioners and the North Carolina League of
Mumnicipalities, amici curiae.

Mitchell Brewer Richardson PLLC, by Ronnie M. Mitchell, and
North Carolina Sheriffs’ Association, Inc., by Edmond W.
Caldwell, Jr., for the North Carolina Sheriffs’ Association, Inc.,
amicus curiae.

Debra Bechtel, Mark H. Newbold, Arnetta Herring, and William
Little for the North Carolina Assoctation of Police Attorneys, ami-
cus curiae.

PER CURIAM.

On 16 December 2005, this Court issued an opinion in this case,
concluding “the Court of Appeals correctly held that plaintiff failed to
demonstrate the existence of a genuine issue of material fact as to gross
negligence and that defendants were entitled to summary judgment as
a matter of law.” Jones v. City of Durham, 360 N.C. 81, 90, 622 S.E.2d
596, 603 (2005). Subsequently, on 15 February 2006, this Court allowed
plaintiff’s petition to rehear. Jones v. City of Durham, 360 N.C. 367, 629
S.E.2d 611 (2006). This matter initially came to this Court based on a
dissenting opinion in the Court of Appeals. Jones v. City of Durham,
168 N.C. App. 433, 608 S.E.2d 387 (2005). In her notice of appeal based
on the dissent, plaintiff raised two issues: (1) whether summary judg-
ment was properly granted for defendants as to plaintiff’s claim for
gross negligence; and (2) whether summary judgment was properly
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granted for defendants as to plaintiff’s claim for obstruction of justice.
Jones, 360 N.C. at 84, 622 S.E.2d at 599. However, in her brief originally
submitted to this Court, plaintiff addressed only whether summary judg-
ment was properly granted as to her gross negligence allegation,
thereby abandoning her appeal of right as to the obstruction of justice
issue. Id. (citing N.C. R. App. P. 28(b)(6)). Further, the Court of Appeals
was unanimous in its decision to apply the standard of gross negligence
rather than simple negligence to the facts of this case. Jones, 168 N.C.
App. at 443, 608 S.E.2d at 394. The correctness of gross negligence as
the applicable legal standard was not before this Court in our first hear-
ing of this case, and we decline to address it now.

Turning to the matter on rehearing, the only issue before this Court
is whether the facts of this case warranted summary judgment for
defendants as to plaintiff’s claim for gross negligence. We have carefully
considered the briefs submitted by the parties and amici curiae, the
cases cited therein, and the parties’ arguments before this Court. For
the reasons stated in the dissenting opinion as to the gross negligence
claim, 7d. at 443-45, 608 S.E.2d at 394-95 (Levinson, J., dissenting in part
and concurring in part), we conclude there exists a genuine issue of
material fact as to plaintiff’s gross negligence claim.

In view of the foregoing, we withdraw our decision reported at 360
N.C. 81, 622 S.E.2d 596 (2005).

Accordingly, as to the appealable issue of right, whether there
exists a genuine issue of material fact regarding plaintiff’s gross negli-
gence claim, we reverse the decision of the Court of Appeals and
remand to that court for consideration of the remaining assignments
of error presented by the parties on appeal.

REVERSED IN PART AND REMANDED.
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TINYA CHERNEY )
v. ; ORDER
N.C. ZOOLOGICAL PARK and N.C. 3
INDUSTRIAL COMMISSION )
No. 606A04-2
AMENDED ORDER

Defendant’s motion pursuant to Rule 2 of the Rules of Appellate
Procedure is dismissed. The Court, having considered all materials
before it, concludes that the mandate of this Court’s 5 May 2005 per
curiam opinion was satisfied by the North Carolina Industrial Commis-
sion’s issuance of its new Decision and Order on 28 April 2006.
Accordingly, the 29 June 2006 order allowing plaintiff’s petition for writ
of mandamus is rescinded, and plaintiff’s petition for writ of mandamus
is denied.

By order of the Court in Conference this 14th day of Decem-
ber, 2006.

Associate Justices Newby and Timmons-Goodson are recused.

s/Parker, C.J.
For the Court
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STATE OF NORTH CAROLINA )
v. ; ORDER
LAVORIS MONTEIZ BATTLE 3
No. 422P05

The Attorney General’s petition for discretionary review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State wv.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.

By Order of the Court in Conference, this 19th day of Decem-

ber, 2006.

s/Timmons-Goodson, J.

For the Court



IN THE SUPREME COURT 149
STATE v. BROWN

[361 N.C. 149 (2006)]

STATE OF NORTH CAROLINA )
)
v. ) ORDER
)
KENNETH BROWN, JR. )
No. 413P05

The Attorney General’s Petition for Discretionary Review is
allowed for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d —— (2006). The Court of Appeals opinion remains undisturbed
in all other respects.

By Order of the Court in Conference, this 19th day of Decem-
ber, 2006.

s/Timmons-Goodson, J.
For the Court
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STATE OF NORTH CAROLINA )

)
v. ) ORDER

)
VERNELLE LAFARRIS BULLOCK, SR. )

No. 445P02-3

The Attorney General’s Petition for Discretionary Review is
allowed for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d —— (2006). The Court of Appeals opinion remains undisturbed

in all other respects.

By Order of the Court in Conference, this 19th day of Decem-

ber, 2006.

s/Timmons-Goodson, J.

For the Court
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STATE OF NORTH CAROLINA )
v. ; ORDER
TONY CAUDLE 3
No. 433P05

The Attorney General’s Petition for Discretionary Review is
allowed for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d —— (2006). The Court of Appeals opinion remains undisturbed
in all other respects. Justice Timmons-Goodson recused.

By Order of the Court in Conference, this 19th day of Decem-
ber, 2006.

s/Newsby, J.
For the Court
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STATE OF NORTH CAROLINA )
v. ; ORDER
RODNEY EARL COFFIN 3
No. 405P05

The Attorney General’s petition for discretionary review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State wv.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.

By Order of the Court in Conference, this 19th day of Decem-

ber, 2006.

s/Timmons-Goodson, J.

For the Court
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STATE OF NORTH CAROLINA )
v. ; ORDER
LORENZO DUARTE 3
No. 653P05

The Attorney General’s Petition for Discretionary Review is
allowed for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d —— (2006). The Court of Appeals opinion remains undisturbed
in all other respects.

By Order of the Court in Conference, this 19th day of Decem-
ber, 2006.

s/Timmons-Goodson, J.
For the Court




154 IN THE SUPREME COURT
STATE v. HARRIS

[361 N.C. 154 (2006)]

STATE OF NORTH CAROLINA )
)
v. ) ORDER
)
SONYA CASE HARRIS )
No. 25P06

The Attorney General’s Petition for Discretionary Review is
allowed for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d —— (2006). The Court of Appeals opinion remains undisturbed

in all other respects.

By Order of the Court in Conference, this 19th day of Decem-

ber, 2006.

s/Timmons-Goodson, J.

For the Court



IN THE SUPREME COURT 155
STATE v. LONG

[361 N.C. 155 (2006)]

STATE OF NORTH CAROLINA )
)
v. ) ORDER
)
ROBERT CHRISTOPHER LONG )
No. 610P05

The Attorney General’s petition for discretionary review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State v.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.
Justice Timmons-Goodson recused.

By Order of the Court in Conference, this 19th day of Decem-
ber, 2006.

s/Newby, J.
For the Court



156 IN THE SUPREME COURT
STATE v. PITTMAN

[361 N.C. 156 (2006)]

STATE OF NORTH CAROLINA )
v. ; ORDER
THEODORE PITTMAN, JR. 3
No. 694P05

The Attorney General’s petition for discretionary review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State wv.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.

By Order of the Court in Conference, this 19th day of Decem-

ber, 2006.

s/Timmons-Goodson, J.

For the Court



IN THE SUPREME COURT 157
STATE v. ROBERSON

[361 N.C. 157 (2006)]

STATE OF NORTH CAROLINA )
v. ; ORDER
KENNETH WILLIAM ROBERSON 3
No. 707P05

The Attorney General’s Petition for Discretionary Review is
allowed for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d —— (2006). The Court of Appeals opinion remains undisturbed
in all other respects.

By Order of the Court in Conference, this 19th day of Decem-
ber, 2006.

s/Timmons-Goodson, J.
For the Court




158 IN THE SUPREME COURT
STATE v. SELLARS

[361 N.C. 158 (2006)]

STATE OF NORTH CAROLINA )
v. ; ORDER
RANDY LEE SELLARS 3
No. 547P05

The Attorney General’s petition for discretionary review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State wv.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.

By Order of the Court in Conference, this 19th day of Decem-

ber, 2006.

s/Timmons-Goodson, J.

For the Court



IN THE SUPREME COURT 159
STATE v. SPRINKLE

[361 N.C. 159 (2006)]

STATE OF NORTH CAROLINA )
v. ; ORDER
DEWEY GRACEON SPRINKLE 3
No. 570P05

The Attorney General’s Petition for Discretionary Review is
allowed for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d — (2006). The Court of Appeals opinion remains undisturbed
in all other respects. Justice Timmons-Goodson recused.

By Order of the Court in Conference, this 19th day of Decem-
ber, 2006.

s/Newby, J.
For the Court



160 IN THE SUPREME COURT
STATE v. WALKER

[361 N.C. 160 (2006)]

STATE OF NORTH CAROLINA )
)

v. ) ORDER
)
JASON CHRISTOPHER WALKER )
AND )
EMIL E. BROWNING )
AND )
JAVIER A. HERNANDEZ, JR. )

No. 16P05-2

The Attorney General’s Petition for Discretionary Review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State v.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.

By Order of the Court in Conference, this 19th day of Decem-
ber, 2006.

s/Timmon-Goodson, J.
For the Court




IN THE SUPREME COURT 161
STATE v. WATTS

[361 N.C. 161 (2006)]

STATE OF NORTH CAROLINA )
v. ; ORDER
CHARLES EUGENE WATTS 3
No. 449P05

The Attorney General’s petition for discretionary review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State v.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.

By Order of the Court in Conference, this 19th day of Decem-
ber, 2006.

s/Timmons-Goodson, J.
For the Court




162 IN THE SUPREME COURT
STATE v. WEBB

[361 N.C. 162 (2006)]

STATE OF NORTH CAROLINA )
v. ; ORDER
CHAUMON MARTE WEBB 3
No. 450P05

The Attorney General’s Petition for Discretionary Review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State wv.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.

By Order of the Court in Conference, this 19th day of Decem-

ber, 2006.

s/Timmons-Goodson, J.

For the Court



IN THE SUPREME COURT 163
STATE v. CAPLE

[361 N.C. 163 (2006)]

STATE OF NORTH CAROLINA )
v. ; ORDER
EDDIE CAPLE 3
No. 437P05

The Attorney General’s Petition for Discretionary Review is
allowed for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d — (2006). The Court of Appeals opinion remains undisturbed
in all other respects. Justice Brady recused.

By Order of the Court in Conference, this 20th day of Decem-
ber, 2006.

s/Edmunds, J.
For the Court




164 IN THE SUPREME COURT
STATE v. MURPHY

[361 N.C. 164 (2006)]

STATE OF NORTH CAROLINA )
v. ; ORDER
BRIAN KEITH MURPHY 3
No. 485P05

The Attorney General’s petition for discretionary review is
allowed, pursuant to our general supervisory authority under Article
IV, Section 12 of the Constitution of North Carolina, for the limited
purpose of (1) vacating that portion of the Court of Appeals opinion
ordering remand to the trial court for resentencing and (2) remand-
ing to the Court of Appeals for reconsideration in light of State wv.
Timothy FEarl Blackwell, 361 N.C. 41, — S.E.2d — (2006). The
Court of Appeals opinion remains undisturbed in all other respects.

Justice Timmons-Goodson recused.

By Order of the Court in Conference, this 20th day of Decem-

ber, 2006.

s/Edmunds, J.
For the Court



IN THE SUPREME COURT 165
STATE v. CAPLES

[361 N.C. 165 (2006)]

STATE OF NORTH CAROLINA )
)
V. )
)
BRANDON M. CAPLES )
) ORDER
STATE OF NORTH CAROLINA )
)
V. )
)
CHRISTOPHER G. MITCHELL )
No. 512P05

The Attorney General’s Petition for Discretionary Review for
defendant Caples is allowed, pursuant to our general supervisory
authority under Article IV, Section 12 of the Constitution of North
Carolina, for the limited purpose of (1) vacating that portion of the
Court of Appeals opinion ordering remand to the trial court for resen-
tencing and (2) remanding to the Court of Appeals for reconsidera-
tion in light of State v. Timothy Earl Blackwell, 361 N.C. 41, —
S.E.2d — (2006). The Court of Appeals opinion remains undisturbed
in all other respects.

The Attorney General’s Petition for Discretionary Review for
defendant Mitchell is allowed for the limited purpose of (1) vacating
that portion of the Court of Appeals opinion ordering remand to the
trial court for resentencing and (2) remanding to the Court of Appeals
for reconsideration in light of State v. Timothy Earl Blackwell, 361
N.C. 41, — S.E.2d — (2006). The Court of Appeals opinion remains
undisturbed in all other respects.

By Order of the Court in Conference, this 21st day of Decem-
ber, 2006.

s/Timmons-Goodson, J.
For the Court
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IN THE SUPREME COURT

DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Becker v. N.C. Dep'’t | No. 295P06 Plts’ PDR Under N.C.G.S. § 7A-31 Denied
of Motor Vehicles (COA05-669) 12/14/06
Case below:
177 N.C. App. 436
Calabria v. N.C. No. 625P06 1. Plt’s Motion to Bypass the Court of 1. Denied
State Bd. of Appeals (COAP06-995) 12/19/06
Elections
2. Plt's PWC 2. Dismissed as
Moot
12/19/06
3. Plt’s Motion for Temporary Stay 3. Dismissed as
Moot
12/19/06
4. Plt’s Motion to Expedite Consideration 4. Dismissed as
of Writ Moot
12/19/06
5. Plt’s Alternative Motion to Suspend 5. Dismissed as
the Rules Moot
12/19/06
Parker, C.J.,
Martin, J.,
and Timmons-
Goodson, J.,
Recused
Diggs v. Novant No. 299P06 Def’s (Forsyth Memorial Hosp.) Motion for |Allowed
Health, Inc. Temporary Stay (COA04-1415) 10/30/06
Case below:
177 N.C. App. 290
East Mkt. St. No. 123P06 Defendant’s (Gilbert T. Bland) PDR Under |Denied
Square, Inc. v. N.C.G.S. § 7A-31 (COA05-212) 12/14/06
Tycorp Pizza IV,
Inc.
Case below:
175 N.C. App. 628
Harrison v. City of | No. 251P06 Def’s PDR Under N.C.G.S. § 7TA-31 Denied
Sanford (COA05-1001) 12/14/06
Case below:
177 N.C. App. 116
Houston v. Town of | No. 354P06 Petitioner’s (Houston) PDR Under Denied
Chapel Hill N.C.G.S. § 7A-31 (COA05-1461) 12/14/06
Case below:

177 N.C. App. 739
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Inre AP. No. 534A06 1. Petitioner’s (Forsyth DSS) Notice of 1. —
Appeal (Dissent) (COA05-1105)
Case below:
179 N.C. App. 425 2. Petitioners’ (Forsyth DSS) Petition for |2. Allowed
Writ of Supersedeas 11/22/06
3. Petitioner’s (Forsyth DSS) PDR as to 3. Denied
Additional Issues 11/22/06
4. Petitioner’s (Forsyth DSS) Motion for |4. Allowed
Temporary Stay 10/11/06
5. Respondent’s (Hylton) Motion to Join |5. Allowed
in Appeal with Forsyth County DSS 11/22/06
In re W.R. No. 560P06 AG’s Motion for Temporary Stay Allowed
(COA05-1602) 10/26/06
Case below:
179 N.C. App. 642
In Will of Yelverton |No. 376P06-2 | Motion by Caveator, Mansel Yelverton, for | Denied
Temporary Stay (COA05-771 & 772) 09/12/06
Case below:
178 N.C. App. 267
James River Equip., |No. 541P06 1. Def’s (Mecklenburg Utilities) PDR 1. Denied
Inc. v. Tharp’s Under N.C.G.S. § 7A-31 (COA05-79) 12/14/06
Excavating, Inc.
2. PIt’'s NOA Based Upon a Constitutional |2. —
Case below: Question
179 N.C. App. 336
3. Plt's PDR Under N.C.G.S. § 7A-31 3. Denied
12/14/06
4. Def’s (Orange Co. Board of Education) (4. Allowed
Motion to Dismiss Appeal 12/14/06
5. Def’s (Orange Co. Board of Education) |5. Dismissed as
Conditional PDR Moot
12/14/06
Nationwide Mut. No. 268P06 |Def’s (Lester R. Mitchum) PDR Under Denied
Ins. Co. v. Gaskill N.C.G.S. § 7A-31 (COA05-538) 12/14/06
Case below:
176 N.C. App. 408
Patel v. Stanley No. 445P06 Defs’ Motion for Temporary Stay Allowed
Works Customer (COA05-462) 08/23/06

Support

Case below:
178 N.C. App. 562
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Ramsey v. Southern | No. 485P06 Defs’ PDR Under N.C.G.S. § 7A-31 Denied
Indus. Constr'rs, (COA04-1639) 12/14/06
Inc.
Case below:
178 N.C. App. 25
Sea Ranch Owners | No. 338P06 1. PIt’s Motion for Temporary Stay 1. Allowed
Ass’n v. Sea Ranch, (COA05-1528, 1559, 1593) 06/26/06
11, Inc.
2. Def’s Motion to Dissolve Stay and 2. Denied
Case below: Renewal of Motion to Deny Petition for 12/01/06
180 N.C. App. 226 Writ of Supersedeas
Martin, J.,
Recused
State v. Banner No. 442P06 1. Def’s (Cauthen) PDR Under G.S. 7A-31 |1. Denied
(COA05-190) 12/14/06
Case below:
178 N.C. App. 562 2. Def’s (Banner) PDR or, Alternatively, 2. Denied
PWC 12/14/06
State v. Battle No. 422P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-484) 359 N.C. 853
Case below:
172 N.C. App. 335 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06

3. AG’s PDR Under N.C.G.S. § 7A-31

3. See Special
Order Page 148

State v. Blackwell | No. 490PA04-2 | Def’s Third Motion for Appropriate Relief |Denied
(COA03-793) 12/14/06

Case below:

361 N.C. 41

State v. Bradley No. 559P06 Def’s PDR Under G.S. 7A-31 Denied
(COA05-1440) 12/14/06

Case below:
179 N.C. App. 551
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Brown No. 413P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-737) Pending
Case below: Determination
172 N.C. App. 171 of the State’s
PDR
359 N.C. 854
Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 149
4. Def’s Motion to Dissolve Stay 4. Dismissed as
Moot
12/19/06
State v. Bullock No. 445P02-3 |1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-665) 359 N.C. 854
Case below:
171 N.C. App. 763 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 150
4. Def’s NOA Based Upon a Constitutional (4. —
Question
5. AG’s Motion to Dismiss Appeal 5. Allowed
12/19/06
6. Def’s PDR Under N.C.G.S. § 7A-31 6. Denied
12/19/06
State v. Bullock No. 020P06-3 |Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-743) 12/14/06

Case below:
178 N.C. App. 234
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

State v. Caple

Case below:
172 N.C. App. 172

No. 437P05

1. AG’s Motion for Temporary Stay

(COA04-860)

2. AG’s Petition for Writ of Supersedeas

3. AG’s PDR Under N.C.G.S. § 7A-31

4. Def’s Motion to Dissolve Stay

1. Allowed
359 N.C. 854

Stay dissolved
12/19/06

2. Denied
12/19/06

3. See Special
Order Page 163

4. Dismissed as
Moot
12/19/06

Brady, J.,
Recused

State v. Caples

Case below:
173 N.C. App. 233

No. 512P05

1. AG’s Motion for Temporary Stay

(COA04-887)

2. AG’s Petition for Writ of Supersedeas

3. AG’s PDR Under N.C.G.S. § 7A-31

4. AG’s Motion to Defer Ruling

5. Def’s Conditional PDR Under N.C.G.S.
§ TA-31

1. Allowed
360 N.C. 68

Stay dissolved
12/19/06

2. Denied
12/19/06

3. See Special
Order Page 165

4. Denied
12/19/06

5. Denied
12/19/06
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Caudle No. 433P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-1576) 359 N.C. 854
Case below:
172 N.C. App. 261 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 151
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied
10/06/05
5. Def’s Motion to Vacate Temporary Stay |5. Dismissed as
Moot
12/19/06
Timmons-
Goodson, J.,
Recused
State v. Cobb No. 447P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-508) 359 N.C. 854
Case below:
172 N.C. App. 172 2. AG’s Petition for Writ of Supersedeas |2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
4. Def’s Motion to Bypass COA 4. Allowed
12/19/06
5. Def’s PWC to Review Order of Guilford |5. Allowed
County Superior Court 12/19/06
6. AG’s Motion to Deem Response Timely |6. Allowed
Filed 12/19/06
Timmons-
Goodson, J.,

Recused
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

State v. Coffin No. 405P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-425) 359 N.C. 854
Case below:
171 N.C. App. 515 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 152
State v. Conner No. 219A91-5 |AG’s Motion to Vacate Stay of Execution |Allowed
(Gates County Superior Court) 12/14/06
Case below:
Gates County
Superior Court
State v. Corey No. 539P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-736) 360 N.C. 68
Case below:
173 N.C. App. 444 2. AG’s Petition for Writ of Supersedeas |2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
4. Def’s Motion to Dissolve Stay 4. Dismissed as
Moot
12/19/06
State v. Cornett No. 304P06 1. Def’s NOA Based Upon A 1. —
Constitutional Question (COA05-722)
Case below:
177 N.C. App. 452 2. AG’s Motion to Dismiss Appeal 2. Allowed
12/14/06
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
State v. Cummings |No. 014P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-188) 12/19/06
Case below:
174 N.C. App. 772
State v. Cupid No. 560P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-137) 360 N.C. 69
Case below:
173 N.C. App. 448 2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
4. Def’s Conditional PDR 4. Denied

12/19/06
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Denny No. 572P06 1. AG’s Motion for Temporary Stay 1. Allowed
(COA05-1419) 11/06/06
Case below:
179 N.C. App. 822 2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/14/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/14/06
State v. Downs No. 600P06 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
(COA06-28) 12/14/06
Case below:
179 N.C. App. 860 2. AG’s Conditional PDR Under N.C.G.S. |2. Dismissed as
§ 7TA-31 Moot
12/14/06
State v. Duarte No. 653P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-1455) 360 N.C. 178
Case below:
174 N.C. App. 626 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 153
4. Def’s Motion for Appeal 4. Dismissed
Ex Mero Motu
01/26/06
State v. Everette No. 452A05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-858) 360 N.C. 69
Case below:
172 N.C. App. 237 2. AG’s Petition for Writ of Supersedeas |2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
4. Def’s NOA (Dissent) 4. —
5. Def’s PDR Under N.C.G.S. § 7A-31 5. Allowed
12/19/06
Timmons-
Goodson, J.,
Recused
State v. Farrar No. 527P06 AG’s Motion for Temporary Stay Allowed
(COA05-1319) 10/05/06

Case below:
179 N.C. App. 561
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Graham No. 408P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-1223) 12/14/06
Case below:
178 N.C. App. 392
State v. Harris No. 025P06 1. AG’s Motion for Temporary Stay 1. Allowed
(COA05-111) 360 N.C. 292
Case below:
175 N.C. App. 360 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 154
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied
(COA05-111) 12/19/06
5. Def’s Cross-Petition for Discretionary |5. Denied
Review Under N.C.G.S. § 7A-31
State v. Hernandez- |No. 534P05 1. AG’s Motion for Temporary Stay 1. Allowed
Madrid (COA04-294) Pending
Determination
Case below: of State’s PDR
173 N.C. App. 234 360 N.C. 71
2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
State v. Hocutt No. 297A06 1. Def’s NOA Based Upon A 1. —
Constitutional Question (COA05-473)
Case below:
177 N.C. App. 341 2. AG’s Motion to Dismiss Appeal 2. Allowed
12/14/06
State v. Holmes No. 283P06 1. AG’s Motion for Temporary Stay 1. Allowed
(COA05-986) 360 N.C. 540
Case below:
177 N.C. App. 565 2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed

12/19/06
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State v. Jacobs No. 617A05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-541) Pending deter-
Case below: mination of the
174 N.C. App. 1 State’s PDR
360 N.C. 178
2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/19/06
3. AG’s NOA (Dissent) 3. —
4. AG’s PDR Under N.C.G.S. § 7A-31 4. Allowed
12/19/06
5. Def’s (Bruce L. McMillian) PDR Under |5. Denied
N.C.G.S. § 7A-31 (COA04-541) 12/19/06
Timmons-
Goodson, J.,
Recused
State v. Jones No. 439P06 | Def’s Motion for “Notice of Appeal Under |Denied
G.S. 7TA-30(1) and Petition for 12/14/06
Case below: Discretionary Review Under G.S. 7TA-31”
174 N.C. App. 367 (COA05-154)
State v. Lawrence No. 293P05-2 |Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA03-1038-2) 12/14/06
Case below:
179 N.C. App. 654
State v. Long No. 610P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-1712) 360 N.C. 73
Case below:
173 N.C. App. 758 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 155
Timmons-
Goodson, J.,
Recused
State v. Massey No. 637A05 1. AG’s NOA (Dissent) (COA04-1443) 1. —
Case below: 2. AG’s Motion for Temporary Stay 2. Allowed
174 N.C. App. 216 360 N.C. 179
3. AG’s Petition for Writ of Supersedeas |3. Allowed
12/19/06
4. AG’s PDR Under N.C.G.S. § 7A-31 4. Allowed

12/19/06
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State v. McMahan No. 657P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA05-211) 360 N.C. 79
Case below:
174 N.C. App. 586 2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
State v. McPhaul No. 275P06 1. Def’s (McPhaul) NOA Based Upon a 1. —
Constitutional Question (COA05-1053)
Case below:
177 N.C. App. 287
2. AG’s Motion to Dismiss Appeal 2. Allowed
12/14/06
3. Def’s (McPhaul) PDR Under N.C.G.S. 3. Denied
§ TA-31 12/14/06
4. Def’s (McMillian) PDR Under N.C.G.S. |4. Denied
§ TA-31 12/14/06
5. AG’s Motion to Deny Def’s (McMillian) |5. Dismissed as
PDR Moot
12/14/06
State v. Meynardie | No. 446P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-547) 360 N.C. 74
Case below:
172 N.C. App. 127 2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
State v. Murphy No. 485P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-344) 360 N.C. 74
Case below:
172 N.C. App. 734 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06

3. AG’s PDR Under N.C.G.S. § 7A-31

3. See Special
Order Page 164

Timmons-
Goodson, J.,
Recused
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State v. Oglesby No. 683P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-1534) 360 N.C. 294
Case below:
174 N.C. App. 658 2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Allowed
12/19/06
State v. Pickard No. 395P06 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA05-1414)
Case below:
178 N.C. App. 330
2. AG’s Motion to Dismiss Appeal 2. Allowed
12/14/06
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
12/14/06
State v. Pittman No. 694P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-417) Pending deter-
Case below: mination of the
174 N.C. App. 745 State’s PDR
360 N.C. 294
Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. G’s PDR Under N.C.G.S. § 7TA-31 3. See Special
(COA04-417) Order Page 156
4. Motion to Dissolve Temporary Stay and |4. Dismissed as
Set Date Certain for Def’s Response Moot
12/19/06
5. AG’s Motion to Deem Response Timely |5. Allowed
Filed 12/19/06
State v. Risher No. 595P06 Def’s Motion to Stay Mandate Pending Denied
PDR (COA05-1249) 11/22/06

Case below:
179 N.C. App. 865
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State v. Roberson No. 707P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-1645) 360 N.C. 294
Case below:
174 N.C. App. 840 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 157
4. Def’s PDR Under N.C.G.S. § 7A-31 4. Denied
12/19/06
State v. Sellars No. 547P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-289) 360 N.C. 75
Case below:
173 N.C. App. 235 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas |2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 158
4. Def’s Motion to Dismiss with Prejudice [4. Dismissed
Pursuant to N.C.G.S. § 15A-1443(a)(b)(c) [12/19/06
and N.C.G.S. § 15A-954(a)(D(4)(7)
5. Def’s Motion to Dissolve Stay 5. Dismissed as
Moot
12/19/06
State v. Sprinkle No. 570P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-1291) 360 N.C. 76
Case below:
173 N.C. App. 449 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06

3. AG’s PDR Under N.C.G.S. § 7A-31

3. See Special
Order Page 159

Timmons-
Goodson, J.,
Recused
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State v. Thai No. 007P06 1. AG’s Motion for Temporary Stay 1. Allowed
(COA05-347) 360 N.C. 295
Case below:
175 N.C. App. 249 2. AG’s Petition for Writ of Supersedeas |[2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
State v. Walker No. 016P05-2 |1. AG’s Motion for Temporary Stay 1. Allowed
(COA03-1426) 360 N.C. 76
Case below:
167 N.C. App. 110 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PWC to Review Order of COA 3. See Special
Order Page 160
State v. Watts No. 449P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-874) Pending
Case below: Determination
172 N.C. App. 58 of the State’s
PDR
360 N.C. 77
Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. See Special
Order Page 161
4. Def’s Cross Petition for Discretionary 4. Denied
Review Under N.C.G.S. § 7A-31 12/19/06
State v. Webb No. 450P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-103) 360 N.C. 77
Case below:
172 N.C. App. 594 Stay dissolved
12/19/06
2. AG’s Petition for Writ of Supersedeas 2. Denied
12/19/06

3. AG’s PDR Under N.C.G.S. § 7A-31

3. See Special
Order Page 162
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State v. Wissink No. 484P05 1. AG’s Motion for Temporary Stay 1. Allowed
(COA04-1081) Pending
Case below: Determination
172 N.C. App. 829 of PDR
360 N.C. 77
2. AG’s Petition for Writ of Supersedeas 2. Allowed
12/19/06
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed
12/19/06
State v. No. 418P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
Witherspoon (COA05-1467) 12/14/06
Case below:
178 N.C. App. 394
State ex rel. Utils. No. 573P06 Appellants’ (Wardlaw) PDR Under Denied
Comm’n v. Wardlaw G.S. 7A-31 (COA05-1481) 12/14/06
Case below:
179 N.C. App. 582
Thompson v. Lee No. 577P06 Plaintiffs’ PDR Under G.S. 7A-31 Denied
Cty. (COA05-1578) 12/14/06
Case below:
179 N.C. App. 656
PETITION TO REHEAR
Ezell v. Grace Hosp. | No. 044A06 1. Plt’s (Ezell) Petition to Rehear 1. Denied
12/14/06
Case below:
360 N.C. 529 2. Plt’s (Ezell) Motion to Amend Mandate |2. Denied

12/14/06
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TAMMY P. FROST, EMPLOYEE v. SALTER PATH FIRE & RESCUE, EMPLOYER,
VOLUNTEER SAFETY WORKERS’ COMPENSATION FUND, CARRIER

No. 181A06
(Filed 26 January 2007)

Workers’ Compensation— injury not arising from employ-
ment—Fun Day go-cart accident

Injury in a go-cart accident is not inherent in being an EMT,
and the findings of the Industrial Commission do not support the
conclusion that a workers’ compensation plaintiff suffered an
injury by accident arising from her employment as an EMT when
she was injured in a go-cart accident at a Fun Day in a recre-
ational park. Plaintiff’s operation of the go-cart was invited, but
not required, as a matter of good will.

Justice TIMMONS-GOODSON dissenting.

Justice HupsoN did not participate in the consideration or
decision of the case.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 176 N.C. App. 482, 628 S.E.2d
22 (2006), affirming an opinion and award filed on 8 February 2005 by
the North Carolina Industrial Commission. On 29 June 2006, the
Supreme Court allowed defendants’ petition for discretionary review
of additional issues. Heard in the Supreme Court 22 November 2006.

Ward and Smith, PA., by S. McKinley Gray, III and William A.
Oden, III, for plaintiff-appellee.

Cranfill, Sumner & Hartzog, L.L.P., by Jonathan C. Anders and
Meredith L. Taylor, for defendant-appellants.

BRADY, Justice.

On 30 September 2001, plaintiff Tammy P. Frost, a volunteer
emergency medical technician (EMT) with defendant Salter Path
Fire & Rescue, was injured while operating a go-cart, an off road
recreational vehicle, at a private amusement park during a “Fun
Day” event for Salter Path Fire & Rescue volunteers.! The question

1. Although plaintiff was a volunteer EMT, both parties have stipulated that the
parties are subject to and bound by the Workers’ Compensation Act and that, for pur-
poses of the Act, an employer-employee relationship existed between plaintiff and
defendant on the date of the injury.
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presented is whether plaintiff’s injury arose out of her employment.
We hold that it did not. Because the Commission’s findings of fact do
not support its conclusions of law, we reverse and remand the deci-
sion of the Court of Appeals.

FACTUAL BACKGROUND

Plaintiff Tammy P. Frost was injured operating a go-cart at a pri-
vate amusement park on 30 September 2001 at the second annual
“Fun Day” arranged by defendant Salter Path Fire & Rescue. After
operating the go-cart for approximately one hour, plaintiff was
injured when she rounded a corner on the track and collided with
another go-cart. She was transported to the hospital emergency
department for evaluation, where she was diagnosed with a cervical
strain and released the same day. Plaintiff asserts that as a result of
the go-cart accident, she now suffers from unresolved neck and back
pain that prevents her from working altogether.

Plaintiff served as the volunteer emergency medical services
(EMS) captain for Salter Path Fire & Rescue.2 Her position as captain
involved making sure the ambulances were stocked, cleaned, and
ready for use, as well as ensuring that calls to the department were
handled properly. Plaintiff testified during the hearing before the
North Carolina Industrial Commission (Commission) that she had
volunteered as an EMT for the Salter Path Fire & Rescue Department
on and off for approximately twenty years.

The concept of a “Fun Day” as a way for the community to show
appreciation for Department volunteers and their families was first
discussed at a meeting of Department members in 2000. The costs of
the event were not paid out of the Department’s operating budget, but
were funded entirely by community donations and paid out of a spe-
cial account. Attendees did sign a roster upon arrival; however, testi-
mony demonstrated one purpose of the roster was to determine the
number of participants in order to calculate payment to the amuse-
ment park.

The Commission made a finding of fact that participation in “Fun
Day” was voluntary, although volunteers were encouraged to attend
if possible. Many of the EMT volunteers did not attend the event in
2001. Plaintiff testified that her role at “Fun Day” was merely partici-

2. Plaintiff was also employed as a waitress at a seasonal restaurant. How-
ever, the issues on appeal solely relate to plaintiff’s benefits from her service with
defendant.
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patory, although she did plan to personally thank the volunteers. The
testimony further shows that no awards or recognitions were given at
the event, nor were there any organized discussions concerning work
or the Department.

PROCEDURAL HISTORY

Defendant’s insurance carrier denied plaintiff’s claim for com-
pensation based on her injury in a filing with the Commission on 3
October 2001. The stated reason for the denial was that the injury was
“not by accident within the course and scope of” plaintiff’'s employ-
ment. Plaintiff requested that the claim be assigned for hearing on 4
June 2002. A deputy commissioner denied plaintiff’s claim for com-
pensation on 29 April 2004, from which plaintiff appealed to the Full
Commission. The Full Commission reviewed plaintiff’s claim and, on
8 February 2005, filed its opinion and award reversing the decision of
the deputy commissioner and awarding plaintiff benefits for tempo-
rary total disability. Defendants filed a notice of appeal from the deci-
sion of the Full Commission to the North Carolina Court of Appeals.

On 7 March 2006, a divided panel of the North Carolina Court of
Appeals issued its opinion holding that the evidence in the record did
support the findings of fact, which in turn supported the conclusions
of law, and that the Full Commission properly determined that plain-
tiff suffered a compensable injury resulting in temporary total dis-
ability. The dissent disagreed, stating that some of the Full
Commission’s findings of fact were not supported by competent evi-
dence in the record, and therefore the findings did not in turn support
the conclusions of law reached by the Commission. Defendants filed
a notice of appeal as of right based on the dissent.

This Court allowed defendants’ petition for discretionary review
as to additional issues to consider whether the Commission erred in
finding and concluding that plaintiff met her burden to show the
existence and extent of her alleged disability from the date of her
injury until April 2003. Due to our holding on the arising-out-of-
employment issue, we need not address the issue presented in
defendants’ petition for discretionary review.

STANDARD OF REVIEW

“[W]hen reviewing Industrial Commission decisions, appellate
courts must examine ‘whether any competent evidence supports the
Commission’s findings of fact and whether [those] findings . . . sup-
port the Commission’s conclusions of law.” ” McRae v. Toastmaster,
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Inc., 358 N.C. 488, 496, 597 S.E.2d 695, 700 (2004) (citation omitted).
“Whether an accident arose out of the employment is a mixed ques-
tion of law and fact.” Sandy v. Stackhouse, Inc., 258 N.C. 194, 197,
128 S.E.2d 218, 221 (1962) (citations omitted).

ANALYSIS

The workers’ compensation system is a creature of statute
enacted by the General Assembly and is codified in Chapter 97 of the
North Carolina General Statutes.

The social policy behind the Workers’ Compensation Act is
twofold. First, the Act provides employees swift and certain com-
pensation for the loss of earning capacity from accident or occu-
pational disease arising in the course of employment. Second, the
Act insures limited liability for employers. Although the Act
should be liberally construed to effectuate its intent, the courts
cannot judicially expand the employer’s liability beyond the
statutory parameters.

Hendrix v. Linn-Corriher Corp., 317 N.C. 179, 190, 345 S.E.2d 374,
381 (1986) (citations omitted). “The purpose of the [Workers’
Compensation] Act . . . is not only to provide a swift and certain rem-
edy to an injured work[er], but also to insure a limited and determi-
nate liability for employers.” Barnhardt v. Yellow Cab Co., 266 N.C.
419, 427, 146 S.E.2d 479, 484 (1966) (citation omitted).

Section 97-2(6) of the North Carolina General Statutes states the
definition of injury under the Workers’ Compensation Act (Act) and
articulates the controlling rule in the case sub judice: “ ‘Injury and
personal injury’ shall mean only injury by accident arising out of and
in the course of the employment . . . .” N.C.G.S. § 97-2(6) (2005).
“‘Arising out of employment’ refers to the manner in which the in-
jury occurred, or the origin or cause of the accident.” Leonard T.
Jernigan, Jr., North Carolina Workers’ Compensation: Law and
Practice § 5-3, at 38 (2d ed. 1995) [hereinafter Jernigan, Workers’
Compensation] (citing Taylor v. Twin City Club, 260 N.C. 435, 132
S.E.2d 865 (1963)). The limiting language of the definition, requiring
the injury arise out of and in the course of employment, “[keeps] the
Act within the limits of its intended scope,—that of providing com-
pensation benefits for industrial injuries, rather than branching out
into the field of general health insurance benefits.” Duncan v. City of
Charlotte, 234 N.C. 86, 91, 66 S.E.2d 22, 25 (1951) (citations omitted).
“Thus the injury must spring from the employment in order to be
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compensable under the Act. This requirement is often called the rule
of causal relation.” Jernigan, Workers’ Compensation § 5-3, at 38
(citation omitted); see also Duncan, 234 N.C. at 91, 66 S.E.2d at 25
(stating that “[the] rule of causal relation is the very sheet anchor of
the Workmen’s Compensation Act”) Therefore, our analysis rests on
the statutory language “arising out of and in the course of the employ-
ment.” See N.C.G.S. § 97-2(6).

“An injury is said to arise out of the employment when it . . . is a
natural and probable consequence or incident of” the employment
and “a natural result of one of [its] risks,” so that “there is some
causal relation between the accident and the performance of some
service of the employment.” Taylor, 260 N.C. at 438, 132 S.E.2d at 868
(citations omitted). Risk of injury from a go-cart accident is not
something a reasonable person would contemplate upon entering
service as a volunteer EMT, as it is not a risk one would associate
with the anticipated risks inherent in the job. See Gallimore v.
Marilyn’s Shoes, 292 N.C. 399, 404, 233 S.E.2d 529, 532-33 (1977)
(stating that if it can be shown that the risk was incidental to employ-
ment, so that a reasonable person familiar with the whole situation
would have contemplated the risk when he entered the employment,
then the injury will have arisen out of the employment). The type of
injury sustained by plaintiff in the instant case could more aptly be
characterized as a hazard which is equally common to the general
public outside of employment as an EMT. Roberts v. Burlington
Indus., Inc., 321 N.C. 350, 358, 364 S.E.2d 417, 422-23 (1988); Cole v.
Guilford Cty., 269 N.C. 724, 727, 131 S.E.2d 308, 311 (1963); Bryan v.
TA. Loving Co. & Assocs., 222 N.C. 724, 728, 24 S.E.2d 751, 754
(1943) (noting that when an injury “comes from a hazard to which the
[worker] would have been equally exposed apart from the employ-
ment or from a hazard common to others, it does not arise out of the
employment” and that “[t]he causative danger must be peculiar to the
work and not common to the neighborhood”; that is, “[i]t must be
incidental to the character of the business and not independent of the
relation of” employer and employee).

The Act’s application to injuries occurring during recreational
and social activities related to employment is well established in the
jurisprudence of North Carolina. In 1964 this Court issued its opinion
in Perry v. American Bakeries Co., 262 N.C. 272, 136 S.E.2d 643
(1964). Perry involved an employee injured while diving into a swim-
ming pool at the hotel where the employee was attending a sales
meeting. In Perry, the plaintiff was directed by his supervisor to
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attend the sales meeting. Id. at 273, 136 S.E.2d at 644. The plaintiff
was told to arrive at the provided accommodations and location for
the sales meeting by 4:30 p.m. the day before the meeting began. Id.
The employer held a social hour for the attending employees at 5:30
p.m. that day, which the plaintiff attended before going to dinner with
a coworker. 262 N.C. at 273, 136 S.E.2d at 644-45. Upon returning to
the provided accommodations after dinner, the plaintiff, along with
other employees, swam in the pool maintained by the hotel for use of
its guests. Id. at 273, 136 S.E.2d at 645. The plaintiff sustained a frac-
tured cervical vertebra while diving. Id.

This Court in Perry stated:

Where, as a matter of good will, an employer at his own ex-
pense provides an occasion for recreation or an outing for his
employees and invites them to participate, but does not require
them to do so, and an employee is injured while engaged in
the activities incident thereto, such injury does not arise out of
the employment.

262 N.C. at 275, 136 S.E.2d at 646 (emphasis added) (citing Lew?is v.
W.B. Lea Tobacco Co., 260 N.C. 410, 132 S.E.2d 877 (1963); Berry v.
Colonial Furn. Co., 232 N.C. 303, 306-07, 60 S.E.2d 97, 100 (1950);
Hildebrand v. McDowell Furn. Co., 212 N.C. 100, 112-13, 193 S.E. 294,
303 (1937)). This Court further stated: “Plaintiff’s activity in swim-
ming was not a function or duty of his employment, was not calcu-
lated to further directly or indirectly his employer’s business to an
appreciable degree, and was authorized only for the optional plea-
sure and recreation of plaintiff while off duty during his stay at the
Inn.” Perry, 262 N.C. at 275, 136 S.E.2d at 646. Perry is on point with
our decision today as plaintiff was invited, but not required, to oper-
ate a go-cart in conjunction with a purely voluntary “Fun Day”
arranged as a matter of good will by defendant. Id. Plaintiff was
injured “while engaged in the activities incident thereto,” and as illus-
trated by Perry, “such injury does not arise out of the employment.”
Id. Further, plaintiff’s operation of the go-cart was not a function of
her duties or responsibilities to Salter Path Fire & Rescue. Plaintiff’s
activities were authorized merely for her optional pleasure and recre-
ation while she was off duty.

Consistent with this Court’s holding in Perry, the North Carolina
Court of Appeals articulated a six question analysis from Larson’s
treatise to aid in determination of whether an injury arose out of
employment:
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(1) Did the employer in fact sponsor the event?
(2) To what extent was attendance really voluntary?

(3) Was there some degree of encouragement to attend evi-
denced by such factors as:

a. taking a record of attendance;
b. paying for the time spent;
c. requiring the employee to work if he did not attend; or
d. maintaining a known custom of attending?
(4) Did the employer finance the occasion to a substantial extent?

(5) Did the employees regard it as an employment benefit to
which they were entitled as of right?

(6) Did the employer benefit from the event, not merely in a
vague way through better morale and good will, but through such
tangible advantages as having an opportunity to make speeches
and awards?

Chilton v. Bowman Gray Sch. of Med., 45 N.C. App. 13, 15, 262
S.E.2d 347, 348 (1980) (citing 1A Larson, Workmen’s Compensation
Law § 22.23, p. 5-85, currently 2 Arthur Larson & Lex K. Larson,
Larson’s Workers’ Compensation Law § 22.04[3], at 22-23 (2006)).
We are not unmindful that Chilton has provided a helpful mode of
analysis for the Court of Appeals, the Industrial Commission, and the
practitioner for the last twenty-seven years. However, while the
Chilton factors may serve as helpful guideposts in this inquiry, this
Court has never recognized these factors as controlling and we
decline to do so here, as a review of this Court’s precedent in Perry
makes the disposition of this case clear.

Rice v. Uwharrie Council Boy Scouts of America is distinguish-
able from the case sub judice. 263 N.C. 204, 139 S.E.2d 223 (1964).
The plaintiff in Rice was employed by the defendant as a District
Scout Executive and was one of four executives of the Uwharrie
Council directed to attend a Scouting Executive Conference as a
training course for professional scouting. Id. at 205, 207, 139 S.E.2d
at 224-25, 226. In that case, the evidence and findings of the Industrial
Commission “permitted the inference [that] the employer impliedly
required participation in” the injurious activity, namely a fishing trip,
not merely to amuse and entertain the employee, but to aid his
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advancement and make him better qualified to carry on his work in
scouting. Id. at 208, 139 S.E.2d at 227. This Court noted that “under
such circumstances injuries suffered by employees in recreational
activities are compensable.” Id. (citation omitted). Unlike Rice, plain-
tiff’s participation was not required in the case sub judice. Plaintiff
was invited to attend the event, but in no way was she required to do
so. Rice is further distinguishable, as the plaintiff in that case was
engaged in activities of the sort one would normally expect of the
youth program, Boys Scouts of America, which emphasizes outdoor
activities. Defendant Salter Path Fire & Rescue is not a social organi-
zation, and one would not normally associate involvement in amuse-
ment park type recreational activities with the duties and functions
inherent in the work required of an EMT. Plaintiff attended the “Fun
Day” of her own will and for her own personal benefit and pleasure.
Therefore, we hold that an employee who, on a purely voluntary
basis, attends a “Fun Day” and is injured while participating therein,
cannot be said to have suffered a compensable injury which arises
out of and in the course of the employment. Thus defendant is not
responsible under the Act for the non-compensable injuries plaintiff
suffered during her participation.

For the reasons discussed above, the Industrial Commission’s
findings of fact do not support its conclusion of law that plaintiff suf-
fered an injury by accident arising out of her employment. Based on
the clear language of the Workers’ Compensation Act and this Court’s
prior decisions, we hold plaintiff’s injury was not compensable as it
did not arise out of her employment. We therefore reverse the deci-
sion of the Court of Appeals and remand this case to that court for
further remand to the Industrial Commission for proceedings not
inconsistent with this opinion. As to the issue presented in defend-
ants’ petition for discretionary review, we conclude that discre-
tionary review was improvidently allowed.

REVERSED AND REMANDED; DISCRETIONARY REVIEW
IMPROVIDENTLY ALLOWED.

Justice HUDSON did not participate in the consideration or deci-
sion of this case.

Justice TIMMONS-GOODSON dissenting.

Because I believe the record sustains the findings of fact made
by the Industrial Commission, and because I believe those findings
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of fact support the Commission’s conclusions of law, I respect-
fully dissent.

Appellate courts’ review of a decision by the Industrial
Commission is limited to examining “whether any competent evi-
dence supports the Commission’s findings of fact and whether the
findings of fact support the Commission’s conclusions of law.” Deese
v. Champion Int'l Corp., 352 N.C. 109, 116, 530 S.E.2d 549, 553
(2000). This Court’s duty “ ‘goes no further than to determine whether
the record contains any evidence tending to support the [Industrial
Commission’s] finding.” ” Adams v. AVX Corp., 349 N.C. 676, 681, 509
S.E.2d 411, 414 (1998) (quoting Anderson v. Lincoln Constr. Co., 265
N.C. 431, 434, 144 S.E.2d 272, 274 (1965)). Further, “[t]he evidence
tending to support plaintiff’s claim is to be viewed in the light most
favorable to plaintiff, and plaintiff is entitled to the benefit of every
reasonable inference to be drawn from the evidence.” Id. In other
words, evidence that might lead another finder of fact to make a dif-
ferent decision is irrelevant unless the Commission’s findings are
absolutely unsupported by any evidence in the record.

While the majority articulates the appropriate standard of re-
view, it fails to follow it. Not only does the majority fail to give def-
erence to the findings of fact as instructed by this Court’s precedent,
the majority makes little mention of the Commission’s findings
of fact.

The issue before us is whether the Commission’s findings of fact
are supported by any competent evidence in the record and whether
those findings support the Commission’s conclusions of law. The
Industrial Commission concluded that plaintiff’s injury arose out of
and in the course of her employment with Salter Path Fire & Rescue
(“Salter Path”) and was therefore compensable. In my opinion, there
was sufficient evidence in the record to support the findings of fact
and to sustain the Commission’s conclusions of law.

The Industrial Commission entered the following findings of fact
pertinent to our inquiry:

2. Plaintiff was injured at the Salter Path Fire and Rescue
Fun Day on September 30, 2001. Fun Day was essentially an
appreciation day, in which the community thanked volunteer fire-
men and rescue workers for their contribution and work in the
community. The purpose for Fun Day was to boost the morale
and goodwill of Salter Path volunteers, show appreciation for the
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unpaid volunteers of Salter Path, and to help develop cama-
raderie among the volunteers. Fun Day was initiated in 2000.

3. The Fun Day event was put on by Salter Path Fire and
Rescue Corporation and was paid for out of a Special Donations
Fund, rather than out of the Department’s operating budget.
Salter Path Fire and Rescue Corporation paid for the admission
of the volunteers and their families to Lost Treasures Golf and
Raceway (“Lost Treasures”), the private amusement park where
Fun Day was held, and provided lunch to the participants while
at Fun Day.

4. Fun Day was a voluntary event, but Salter Path volunteers
and their families were urged to attend if possible. Many volun-
teers did not attend. Those in attendance signed in at the
Treasure Island main window and were given passes for free
rides and a free lunch. One purpose of this sign-in sheet was to
allow Treasure Island to compute the total cost, according to the
discount ticket rates provided. Another possible purpose was to
give management of the fire and rescue unit an attendance log.
Notwithstanding that attendance was voluntary, Salter Path did
keep attendance for the event. The employer received a tangible
benefit from this event in that it helped to improve morale of vol-
unteers and it provided an opportunity for leaders of the fire and
rescue unit to encourage volunteers to continue their participa-
tion as volunteers. The volunteers viewed Fun Day as a benefit of
their voluntary employment. The Chief of Salter Path, Ritchie
Frost, told plaintiff that he wanted her to attend Fun Day.

5. On the morning of September 30, 2001, plaintiff called
Carteret County Communications (“Communications”) to tell the
dispatcher to set the tones for noon for all of the volunteers’
beepers to remind them of Fun Day. Plaintiff and her husband
then took the Salter Path Fire & Rescue ambulance to Treasure
Island and proceeded inside to ride the go-carts. Plaintiff had
signed in as “on duty” prior to her injury and had intended to give
a pep speech thanking the EMS volunteers and encouraging their
continued participation with Salter Path just as she had done at
the previous Fun Day.

The majority contends that no competent evidence supports the
Commission’s findings of fact. As the Court of Appeals noted with
regard to finding 3, however, “three witnesses testified without ob-
jection that Salter Path did sponsor the event and defendants do not
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dispute that the volunteers’ admission to the event was paid for
by Salter Path’s special contribution fund.” — N.C. App. —, —,
628 S.E.2d 22, 25 (2006). Competent evidence also supports finding
4. Specifically, volunteers who attended Fun Day signed in at the
entrance to Lost Treasures. Further, it is undisputed that the Chief
of Salter Path told plaintiff he wanted her to attend the event.
Testimony also indicated that Salter Path benefitted from the event
because the event encouraged volunteers’ continued participation.
Thus, the Commission appropriately found that improving morale in
a volunteer organization amounts to a tangible benefit. With regard
to finding 5, plaintiff testified that she signed in as “on duty” the
morning of Fun Day when she picked up the ambulance to drive it
to Lost Treasures. In addition, she testified that she planned to give
a pep talk to the volunteers at Fun Day. In light of the record, I
would hold that the Commission’s findings are supported by com-
petent evidence.

The next step of our inquiry is whether the Commission’s find-
ings of fact support its conclusions of law. The Commission based its
conclusions of law on the test set out in Chilton v. Bowman Gray
School of Medicine, 45 N.C. App. 13, 15, 262 S.E.2d 347, 348 (1980),
for whether an injury sustained at an employer-sponsored recre-
ational event or social activity arose out of and in the course of
employment. The majority declines to adopt Chilton, but does recog-
nize that it is consistent with this Court’s holding in Perry wv.
American Bakeries Co., 262 N.C. 272, 275, 136 S.E.2d 643, 646 (1964).
I agree. In the instant case, the Commission concluded that “the
evidence in the instant cause establishes affirmative answers to at
least four of the six Chilton questions, and, arguably, all six.”
Therefore, the Commission concluded that “[p]laintiff suffered an
injury by accident on September 30, 2001, arising out of . . . employ-
ment with the defendant-employer.” I agree that the Chilton factors
support plaintiff’s position.

The majority bases its analysis on Perry v. American Bakeries
Co., 262 N.C. 272, 275, 136 S.E.2d 643, 646 (1964), in which this Court
held that an employee’s injury that occurred while swimming during
free time at an employer-sponsored sales meeting did not arise out of
his employment. The plaintiff in Perry was a route salesman supervi-
sor for American Bakeries in Raleigh. Id. at 272, 136 S.E.2d at 644. At
the time of the accident, he was attending a sales meeting in
Greensboro. Id. at 273, 136 S.E.2d at 644-45. The plaintiff stayed
overnight at an inn, and his lodging was paid for by his employer. Id.
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at 273, 136 S.E.2d at 644. He arrived in Greensboro the day before the
meeting began and attended a social hour hosted by his employer. Id.
After the social hour ended, the plaintiff went to dinner with a
coworker, then returned to his hotel and decided to swim in the hotel
pool. Id. at 273, 136 S.E.2d at 645. At that time, the plaintiff sustained
a diving injury. Id. As a result of his injury, he remained in the hospi-
tal for sixty-five days and was out of work for five months. Id. His
employer paid the plaintiff’s salary during those five months. Id.

The majority distinguishes Rice v. Uwharrie Council Boy Scouts
of America, 263 N.C. 204, 207-08, 139 S.E.2d 223, 226-27 (1964), in
which this Court affirmed the Industrial Commission’s finding that an
injury sustained by an employee while deep-sea fishing at an
employer-sponsored conference arose out of his employment. The
plaintiff in Rice was a District Scout Executive from Lexington, North
Carolina. Id. at 205, 139 S.E.2d at 224. At the time of his injury, he was
attending a five-day Scouting Executive Conference at Jekyll Island,
Georgia, at his employer’s expense. Id. at 205, 139 S.E.2d at 225. The
plaintiff fractured his leg during a deep-sea fishing outing, and the
evidence before the Commission indicated that such recreational
activities were “‘a planned part of the program.’” Id. at 207, 139
S.E.2d at 226. The plaintiff was out of work for more than five months
and was paid his regular salary during that time. Id. at 205, 139 S.E.2d
at 224.

Based on the Commission’s findings of fact, I find the instant case
to be more comparable to Rice than to Perry. In Rice, this Court
found that “[t]he evidence and findings permit the inference the
employer impliedly required participation in the scheduled activi-
ties, . . . not merely for the purpose of furnishing amusement and
entertainment for the employee.” Id. at 208, 139 S.E.2d at 227.
Similarly, here, the Commission’s findings permit the inference that
the event was not wholly voluntary and that the event benefitted
Salter Path in a tangible way. I refer specifically to the Commission’s
findings that plaintiff was told by the Chief of Salter Path that he
wanted her to attend Fun Day and that the event benefitted Salter
Path in terms of volunteer retention. Moreover, Perry can be distin-
guished from the instant case in the same way this Court in Rice dis-
tinguished it. In Rice, the Court recited the facts of Perry as follows:
“Mr. Perry entered the swimming pool entirely on his own after the
social hour provided by his employer was over.” Id. (emphasis
added). Here, however, plaintiff was injured while engaging in activi-
ties at the very event her employer asked her to attend.
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Because the Commission’s findings of fact are supported by some
credible evidence in the record and because those findings support
the Commission’s conclusions of law, I would affirm the Court of
Appeals. Therefore, I respectfully dissent.

DOUGLAS M. ROBINS v. TOWN OF HILLSBOROUGH

No. 154A06
(Filed 26 January 2007)

1. Zoning— site specific development plan—applicable
ordinance
Plaintiff had a right to have defendant town’s board of adjust-
ment consider and render a decision on his application for
approval of a site specific development plan for an asphalt plant
under the zoning ordinance in effect at the time the application
was made where, after the board of adjustment had held hear-
ings on plaintiff’s application, the town’s board of commissioners
adopted a moratorium on consideration of applications for the
construction of manufacturing and processing facilities involving
petroleum products, including asphalt plants, and the board of
commissioners thereafter amended the zoning ordinance to pro-
hibit manufacturing and processing facilities involving the use of
petroleum products within the town’s zoning jurisdiction.

2. Zoning— amended ordinance—constitutionality
The portion of the Court of Appeals’ opinion concerning
the constitutionality of the amended zoning ordinance is va-
cated because the Court of Appeals unnecessarily addressed the
issue.

Justice HupsoN did not participate in the consideration or
decision of this case.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 176 N.C. App. 1, 625 S.E.2d
813 (2006), reversing and remanding an order granting summary
judgment entered 29 October 2004 by Judge James C. Spencer, Jr. in
Superior Court, Orange County. Heard in the Supreme Court 16
October 2006.
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Smith, James, Rowlett & Cohen, LLP, by Seth R. Cohen, for
plaintiff-appellee.

Cranfill, Sumner & Hartzog, L.L.P., by Susan K. Burkhart, for
defendant-appellant.

Van Winkle, Buck, Wall, Starnes & Davis, PA., by Craig D.
Justus, and Richard A. Zechini, Counsel for North Carolina
Association of Realtors, for the North Carolina Home Builders
Association, North Carolina Assoctation of Realtors, and North
Carolina Outdoor Advertising Association, amici curiae.

BRADY, Justice.

In this case we determine whether plaintiff, who applied to
defendant for approval of his site specific development plan, has a
right to have his application reviewed under the zoning ordinance in
effect at that time. We conclude that he does and therefore modify
and affirm in part, and vacate in part, the opinion of the Court
of Appeals. We also remand this case for entry of judgment in plain-
tiff’s favor.

FACTUAL BACKGROUND

Prior to 21 January 2003, plaintiff Douglas M. Robins contracted
to purchase a parcel of land zoned general industrial and containing
approximately 4.96 acres within defendant Town of Hillsborough’s
extraterritorial zoning jurisdiction.! On 21 January 2003, plaintiff
submitted an application to defendant seeking approval of his site
specific development plan, in which he proposed to construct a bitu-
minous concrete (asphalt) plant on this property, which was situated
directly across from an existing cement plant. Plaintiff also submitted
an erosion control plan to the Orange County Soil and Erosion
Control Officer on 11 March 2003 and received approval of his ero-
sion control plan on 14 April 2003.2 Plaintiff spent approximately
$100,000 in pursuit of this project in addition to the expenditure of
time required to prepare his application and attend the various pub-
lic hearings on his proposal.

Defendant’s Board of Adjustment held three separate hearings to
consider plaintiff’s development plan on 12 February 2003, 12 March

1. Plaintiff closed on this property in December 2003.

2. There is a dispute as to whether this and other state and local permit applica-
tions were necessary steps for plaintiff’s application to be complete. However, these
facts ultimately are not determinative of our analysis of the critical issue in this case.
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2003, and finally on 9 April 2003. At the third hearing, the Board of
Adjustment once again continued proceedings until 30 April 2003.
Earlier that same day, however, defendant had published, in a news-
paper of record, notice of a hearing to be held on 22 April 2003 to
consider a moratorium on the construction of processing and manu-
facturing facilities involving petroleum products, including asphalt
plants, within its zoning jurisdiction. Nothing in the record indicates
plaintiff was aware of the pending moratorium hearing at the time he
acquiesced to the 9 April 2003 continuance of his hearing before the
Board of Adjustment.

At the moratorium hearing, defendant’s Board of Commissioners
(Town Board) adopted “An Ordinance Amending the Town of
Hillsborough Zoning Ordinance to Temporarily Suspend the Review,
Consideration and Issuance of Permits and Applications for
Manufacturing and Processing Operations Involving Petroleum
Products” (the moratorium), which reads:

Notwithstanding any provision in this Zoning Ordinance to
the contrary, no manufacturing and processing facility involving
petroleum products as one of the materials being manufactured
and/or processed (including, but not limited to, refineries for
gasoline and other fuels, liquefied gas refineries, asphalt plants,
finished petroleum products plants, plants which manufacture
asphalt paving mixtures and blocks, asphalt shingles and/or coat-
ing materials, and plants manufacturing or processing petroleum
lubricating oils and greases) shall be permitted, and no applica-
tion for any permit or approval to operate such a facility shall be
accepted, processed, reviewed or considered by the Town. This
section shall apply to all applications for a permit or approval,
including any application which is pending as of the effective
date hereof.

(Emphasis added.) This moratorium was to begin immediately and
remain in effect until 31 December 2003, unless terminated earlier or
extended by the Town Board for a period of up to six months. At the
time the moratorium took effect, plaintiff’s asphalt plant was the only
development plan under consideration by the Board of Adjustment
that was affected.

Defendant issued a notice that the hearing scheduled for 30 April
2003 was cancelled as a result of the moratorium, causing an indefi-
nite delay in plaintiff’s development plan. Then, on 24 November
2003, the Town Board adopted an amendment to Section 3.3 of its
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zoning ordinance (the amendment) which states: “[M]anufacturing
and processing facilities involving the use of petroleum products,
such as . .. asphalt plants . . . are expressly prohibited in the Town of
Hillsborough and it[s] extraterritorial zoning jurisdiction.” The
amendment was to take effect 1 March 2004. On 1 December 2003,
the Town Board extended the moratorium to coincide with the effec-
tive date of the amendment. This action effectively terminated the
development plan of plaintiff, who then initiated litigation.

PROCEDURAL BACKGROUND

On 22 January 2004, plaintiff filed a complaint and petition for
judicial review and writ of certiorari in Orange County Superior
Court concerning his application. In September 2004 defendant filed
a motion for summary judgment. After hearing defendant’s motion,
the trial court allowed summary judgment for defendant on 29
October 2004. The trial court’s order determined, as a matter of law,
that plaintiff is not entitled to a review of his application under the
pre-moratorium and pre-amendment ordinance; that defendant com-
plied with all due process and statutory requirements in adopting the
moratorium, the moratorium extension, and the amendment; that
plaintiff’s challenge to the extension of the moratorium was mooted
by enactment of the amendment; that plaintiff is not entitled to any
further review or decision concerning his application; and that plain-
tiff is not entitled to any damages.

Plaintiff appealed the trial court’s order to the Court of Appeals,
which, in a divided decision, found that “plaintiff was entitled to rely
upon the language of, and have his application considered under, the
zoning ordinance in effect at the time he applied for his permit.”
Robins v. Town of Hillsborough, 176 N.C. App. 1, 7, 625 S.E.2d 813,
817 (2006). The majority also held that the trial court erred in grant-
ing summary judgment to defendant on plaintiff’s constitutional
claims because there was a genuine issue of material fact. Id. at 10,
625 S.E.2d at 819. Defendant appeals on the basis of a dissent in the
Court of Appeals.

STANDARD OF REVIEW

We review a trial court’s order for summary judgment de novo to
determine whether there is a “genuine issue of material fact” and
whether either party is “entitled to judgment as a matter of law.”
Summey v. Barker, 357 N.C. 492, 496, 586 S.E.2d 247, 249 (2003) (cit-
ing N.C.G.S. § 1A-1, Rule 56(c)).
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ANALYSIS

[1] The issue before us is whether plaintiff has a right to have
defendant consider and render a decision on his application under
the ordinance in effect at the time the application was made.
Although the parties have presented arguments as to whether plain-
tiff may assert a vested right, either by operation of statute or com-
mon law principles, these arguments are inapposite because our
vested rights decisions have considered whether a plaintiff has a
right to complete his project despite changes in the applicable zoning
ordinances, see, e.g., Finch v. City of Durham, 325 N.C. 352, 373, 384
S.E.2d 8, 20 (1989), an issue distinct from the one before us today.
However, we determine, consistent with prior decisions of this Court,
that plaintiff was entitled to have defendant render a decision on his
application, complete with competent findings of fact which support
such decision. Additionally, defendant’s application merits review
under the zoning ordinance as it existed before the moratorium and
the amendment were passed.

Under Section 21.3.2 of the Town of Hillsborough Zoning
Ordinance, the Board of Adjustment’s “powers” “shall” include the
authority to “[p]ass upon, decide, or determine such other matters as
may be required by this Ordinance.” Hillsborough, N.C., Zoning
Ordinance § 21.3.2 (2003) [hereinafter Zoning Ordinance]. Similarly,
the Rules of Procedure of the Board of Adjustment state that the
Board “shall . . . hear and decide all matters . . . upon which it is
required [to] pass by the Zoning Ordinance of Hillsborough.”
Hillsborough, N.C., Bd. of Adjust. R.P. VI(A) [hereinafter Adjust. R.P.]
(emphasis added). Section 5.27 of the Zoning Ordinance lists the land
uses for which site plan approval by the Board of Adjustment is
“require[d].” Zoning Ordinance § 5.27.2 (2003). These uses include
“[a]ll projects involving the construction of new buildings . . . on lots
within” various districts including the “GI” district, in which plain-
tiff’s proposed project is located. Id. § 5.27.2(b).

Under the Board of Adjustment’s Rules of Procedure, board deci-
sions “shall be supported by competent, material, and substantial evi-
dence in the whole record.” Adjust. R.P. VI(D)(1). Appeals from
Board of Adjustment decisions are to the Superior Court. Zoning
Ordinance § 21.3.10. The Board’s procedural rules state that “a hear-
ing” shall be held before a decision is rendered. Adjust. R.P. VI(C).
Although nothing in the rules allows or prohibits a series of hearings
or an indefinite suspension of consideration of an application, the
rules require the Board’s decision to be rendered in a timely fashion,
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that is, “not more than thirty (30) days from the date of the last hear-
ing of the matter under consideration.” Id. VI(D)(2).

This Court has stated that the task of a court reviewing a town
board’s decision when the town board has acted as a quasi-judicial
body includes:

(1) Reviewing the record for errors in law,

(2) Insuring that procedures specified by law in both statute and
ordinance are followed,

(3) Insuring that appropriate due process rights of a petitioner
are protected including the right to offer evidence, cross-examine
witnesses, and inspect documents,

(4) Insuring that decisions of town boards are supported by com-
petent, material and substantial evidence in the whole record,
and

(5) Insuring that decisions are not arbitrary and capricious.

Coastal Ready-Mix Concrete Co. v. Bd. of Comm’rs., 299 N.C. 620,
626, 265 S.E.2d 379, 383 (1980). Because town boards “are generally
composed of laymen who do not always have the benefit of legal
advice, they cannot reasonably be held to the standards required of
judicial bodies.” Humble Oil & Ref. Co. v. Bd. of Aldermen, 284 N.C.
458, 470, 202 S.E.2d 129, 137 (1974). However, such a body conduct-
ing a quasi-judicial hearing “can dispense with no essential element
of a fair trial.” Id. One of those essential elements is that “[a]ny
decision of the town board has to be based on competent, material,
and substantial evidence that is introduced at a public hearing.”
Coastal Ready-Mix Concrete Co., 299 N.C. at 626, 265 S.E.2d at 383
(emphasis added). Accordingly, it is impossible for a court reviewing
a town board’s decision to do so unless the town board actually ren-
ders that decision.

Previously, this Court has bound town boards to their own rules
of procedure. In Humble Oil, this Court noted that “[t]he procedural
rules of an administrative agency ‘are binding upon the agency which
enacts them as well as upon the public. . . . To be valid the action of
the agency must conform to its rules which are in effect at the time
the action is taken. ...’ ” 284 N.C. at 467, 202 S.E.2d at 135 (citations
omitted). Consistent with this Court’s duty to ensure “that decisions
are not arbitrary and capricious,” Coastal Ready-Mix Concrete Co.,
299 N.C. at 626, 2656 S.E.2d at 383, we must determine whether
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defendant followed its own procedures. “In no other way can an
applicant be accorded due process and equal protection, or the
[board] refute a charge that [its actions] constituted an arbitrary and
unwarranted discrimination against a property owner.” Humble Oil,
284 N.C. at 468, 202 S.E.2d at 135 (citing Keiger v. Winston-Salem
Bd. of Adjust., 281 N.C. 715, 720, 190 S.E.2d 175, 179 (1972)).

In many ways this case is analogous to Humble Oil. In Humble
Oil, this Court required a Board of Aldermen to consider an appli-
cant’s application de novo because the procedural rules of the ordi-
nance had not been followed. 284 N.C. at 467, 471, 202 S.E.2d at 135,
138. Specifically, the applicable ordinance required the Board of
Aldermen, before a decision on an application was made, to receive
a recommendation from the Planning Board after the Planning Board
conducted an investigation into the subject matter of the application.
Id. at 467, 202 S.E.2d at 135. In Humble Oil, the Board of Aldermen
failed to follow this rule by denying the application before referring
it to the Planning Board. Id. at 468, 202 S.E.2d at 135-36. In the case
sub judice, the applicable ordinance provides that the Board of
Adjustment “shall [p]ass upon, decide, or determine such . . . matters
as may be required by this Ordinance,” including site plans. Zoning
Ordinance § 21.3.2(d). The Zoning Ordinance specifies the grounds
upon which a site plan may be approved or denied. Id. § 5.27. Instead
of following the proper procedures by which the Board of
Adjustment would have rendered an up or down decision on plain-
tiff’s application, defendant, acting through its Board of Commis-
sioners, passed the moratorium and eventually amended the ordi-
nance, effectively usurping the Board of Adjustment’s responsibility
in the matter. In essentially dictating by legislative fiat the outcome
of a matter which should be resolved through quasi-judicial proceed-
ings, defendant did not follow its own ordinance pertaining to the dis-
position of site specific development plans, thus leaving the Town
Board no defense to the charge that its actions were arbitrary and
capricious. See Humble Oil, 284 N.C. at 468, 202 S.E.2d at 135 (citing
Keiger, 281 N.C. at 720, 190 S.E.2d at 179 (1972)).

We hold that when the applicable rules and ordinances are not
followed by a town board, the applicant is entitled to have his appli-
cation reviewed under the ordinances and procedural rules in effect
as of the time he filed his application. Accordingly, plaintiff was enti-
tled to receive a final determination from defendant regarding his
application and to have it assessed under the ordinance in effect
when the application was filed. We express no opinion as to whether
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the application should be approved or denied on the merits, but
merely that plaintiff is entitled to a decision by defendant pursuant
to the ordinance as it existed before passage of the moratorium and
the amendment.

[2] Because of our holding, we need not address the portion of the
Court of Appeals opinion concerning the constitutionality of the
amended zoning ordinance except to note that the Court of Appeals
unnecessarily addressed the issue. Because plaintiff is entitled to
have his application decided under the ordinance in effect at the time
he filed his application, the amended ordinance does not apply to his
proposed activity. Accordingly, we vacate that portion of the Court of
Appeals opinion.

Thus, we modify and affirm the portion of the Court of Appeals
opinion concerning plaintiff’s right to have his application reviewed
and a decision made under the zoning ordinance in effect on 21
January 2003. We remand to that court for further remand to the trial
court with instructions to enter judgment for plaintiff declaring his
right to have his application reviewed in accordance with this opin-
ion. We also vacate the portion of the opinion of the Court of Appeals
concerning the constitutionality of the amended zoning ordinance.

MODIFIED AND AFFIRMED IN PART; VACATED IN PART;,
REMANDED.

Justice HUDSON did not participate in the consideration or deci-
sion of this case.

STATE OF NORTH CAROLINA v. ERNEST ELLIS

No. 638PA04

(Filed 26 January 2007)

1. Appeal and Error— Supreme Court jurisdiction—review of
Court of Appeals MAR decision

The Supreme Court had jurisdiction to review the decision

of the Court of Appeals regarding defendant’s motion for appro-

priate relief (MAR), because: (1) while N.C.G.S. §§ 7A-28(a) and

7A-31 ordinarily preclude the Supreme Court’s review of Court of
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Appeals decisions on MARs in noncapital cases, a statute cannot
restrict the Supreme Court’s constitutional authority under
Article IV, Section 12, Clause 1 of the North Carolina Constitution
to exercise jurisdiction to review upon appeal any decision of the
courts below; (2) the Supreme Court will not hesitate to exercise
its rarely used general supervisory authority when necessary to
promote the expeditious administration of justice, and may do so
to consider questions which are not properly presented accord-
ing to its rule; and (3) the exercise of its supervisory authority is
particularly appropriate when, as here, prompt and definitive res-
olution of an issue is necessary to ensure the uniform adminis-
tration of North Carolina’s criminal statutes.

. Sentencing— concurrent versus consecutive—erroneous
plea agreement—attempted armed robbery—armed robbery

The Court of Appeals erred by failing to vacate the superior
court’s 10 July 2003 order allowing defendant’s eighteen-year sen-
tence for attempted robbery with a dangerous weapon and four-
teen-year sentence for robbery with a dangerous weapon to run
concurrently, and by failing to remand the case for the proceed-
ings described in State v. Wall, 348 N.C. 671 (1998), because: (1)
at the time defendant entered his guilty plea on the charge of
armed robbery, N.C.G.S. § 14-87(d) required that a term of impris-
onment for armed robbery run consecutively with and com-
mence at the expiration of any other sentence being served by
the offender; (2) the imposition of a concurrent sentence for this
offense was contrary to law since it provided for specific per-
formance of the illegal 1992 plea arrangement; (3) ever since
defendant’s initial filing of his pro se MAR, he has continuously
admitted that the superior court order imposing such a sentence
was contrary to the governing statute; (4) the Court of Appeals
explicitly recognized that the superior court erred by imposing a
concurrent sentence, but neglected to proceed with the neces-
sary step of vacating the erroneous order; and (5) the State’s
promise cannot be kept, and thus according to Wall, defendant
can either withdraw his guilty plea and proceed to trial on the
criminal charges, or he may also withdraw his plea and attempt
to negotiate another plea agreement that does not violate former
N.C.G.S. § 14-87(d).

Justices TiMMONS-GOODSON and HuDpsoON did not participate in
the consideration or decision of this case.



202 IN THE SUPREME COURT

STATE v. ELLIS
[361 N.C. 200 (2007)]

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 167 N.C. App. 276, 605 S.E.2d
168 (2004), affirming an order entered on 10 July 2003 by Judge
William C. Gore in Superior Court, Bladen County. Heard in the
Supreme Court 19 October 2005.

Roy Cooper, Attorney General, by Elizabeth F. Parsons,
Assistant Attorney General, for petitioner-appellant North
Carolina Department of Correction.

Carolina Legal Assistance, by Susan H. Pollitt; and Winifred H.
Dillon for respondent-appellee.

MARTIN, Justice.

The questions raised by the instant case were resolved by this
Court in State v. Wall, 348 N.C. 671, 502 S.E.2d 585 (1998). We there-
fore apply Wall and reverse the Court of Appeals.

On 21 May 1991, defendant Ernest Ellis pled guilty in Wilson
County Superior Court to one count of attempted robbery with a dan-
gerous weapon (attempted armed robbery) and received an active
sentence of eighteen years. At the time of the offense, defendant was
on probation for two counts of breaking, entering and larceny,
offenses he committed on 25 July 1988. Defendant’s probation was
revoked as a result of the attempted armed robbery, and a ten-
year prison sentence for his 1988 offenses was activated. The Wilson
County judgment revoking defendant’s probation specified that
the ten-year activated sentence was to run concurrently with the
eighteen-year sentence for attempted armed robbery.

Soon after defendant began serving these sentences, he was
charged with one count of robbery with a dangerous weapon (armed
robbery) in Bladen County. Defendant pled guilty to the armed rob-
bery on 13 January 1992, and the Bladen County Superior Court sen-
tenced him to an active sentence of fourteen years. In exchange for
defendant’s guilty plea, the state agreed to dismiss all other pending
charges and recommend that defendant’s fourteen-year sentence run
concurrently with the eighteen-year sentence he was already serving.

The Bladen County Superior Court sentenced defendant, but nei-
ther the court’s pronouncement of judgment at the plea hearing nor
the judgment and commitment entered 15 January 1992 specified
whether the fourteen-year sentence was to run concurrently or con-
secutively. At the time defendant entered his plea, the General
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Statutes required that any term of imprisonment for armed robbery
“run consecutively with and . . . commence at the expiration of” any
other sentence being served by the offender. N.C.G.S. § 14-87(d)
(1993) (repealed effective 1 January 1995). Consequently, the North
Carolina Department of Correction (DOC) received the Bladen
County judgment and commitment and recorded the sentence pur-
suant to statute as consecutive to the eighteen-year active term
defendant was currently serving for attempted armed robbery.

At some point defendant discovered that the consecutive sen-
tence required by statute was not the agreed-upon sentence for
which he had exchanged a guilty plea, and he filed a pro se motion
for appropriate relief (MAR) on 13 March 1997. Defendant contended
that regardless of N.C.G.S. § 14-87(d), his sentences should run con-
currently because that was his understanding when he pled guilty to
armed robbery in Bladen County. The Bladen County Superior Court
accepted defendant’s argument and concluded in an order entered on
15 April 1997 that defendant’s sentences should run concurrently.

The following year in State v. Wall, this Court considered the pre-
cise issue raised in defendant’s MAR and confronted by the Bladen
County Superior Court. See Wall, 348 N.C. 671, 502 S.E.2d 585. Wall
had pled guilty to two counts of felonious larceny and one count each
of second-degree burglary and felonious breaking or entering, in
exchange for an agreement that the twenty-five-year consolidated
sentence imposed for these crimes would run concurrently with a
ten-year sentence he was already serving. Id. at 673-74, 502 S.E.2d at
586-87. The Superior Court did not specify whether the twenty-five-
year sentence was to run concurrently or consecutively. Id. at 673,
502 S.E.2d at 587.

At the time, however, the General Statutes required sentences
imposed for burglary to “run consecutively with and . . . commence
at the expiration of any sentence being served.” N.C.G.S. § 14-52
(1993) (repealed effective 1 January 1995). Thus, DOC recorded
Wall’s sentence as consecutive in accordance with N.C.G.S. § 14-52.
Wall, 348 N.C. at 673, 502 S.E.2d at 587. When Wall discovered that his
DOC record did not reflect the concurrent sentence for which he had
exchanged a guilty plea, he filed a MAR in Superior Court. Id. at 674,
502 S.E.2d at 587. The Superior Court allowed Wall’'s motion and
ordered that his sentence be served concurrently, despite the clear
statutory mandate otherwise. Id. This Court allowed DOC’s petition
for writ of certiorari to review the MAR order.
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Writing for the Court, then Associate Justice Henry Frye
explained that the “order directing that defendant’s sentences be
served concurrently rather than consecutively was in violation of
N.C.G.S. § 14-52 and must, therefore, be vacated.” Id. at 676, 502
S.E.2d at 588. As for Wall’s reliance on the guilty plea agreement, he
was “not entitled to specific performance [of the plea agreement] . . .
because such action would violate the laws of this state.” Id. Rather,
Wall was entitled to “withdraw his guilty plea and proceed to trial on
the criminal charges . . . [or] attempt to negotiate another plea agree-
ment that does not violate [the applicable sentencing statute].” Id.
Accordingly, the Court vacated the Superior Court’s order and
remanded for further proceedings to afford Wall the opportunity to
withdraw his guilty plea. Id.

Several years after this Court decided Wall, the present defend-
ant filed a motion in Bladen County Superior Court requesting that
he be allowed to withdraw his guilty plea. Citing Wall, defendant
argued that he was entitled to this remedy because the sentence for
which he had exchanged his guilty plea was illegal under former
N.C.G.S. § 14-87(d). The Superior Court held an evidentiary hearing
on defendant’s motion as required by N.C.G.S. § 15A-1420(c) and
made findings of fact and conclusions of law which were reduced to
writing in an order signed on 15 May 2003 and entered on 10 July
2003. This order provided, in pertinent part:

3. From the record, the motion, and affidavits submitted
by the defendant, which are uncontested by the . . . District
Attorney . . ., the Court finds that it was the intent of all the par-
ties that the judgment and sentence imposed [for armed robbery
in Bladen County] should run concurrently with the sentence pre-
viously imposed and which the defendant was then serving.

Instead of simply allowing for the remedy described in Wall, however,
the Superior Court granted defendant greater relief than he
requested. The Superior Court concluded that “[defendant] is entitled
to the benefit of his plea arrangement” and ordered that defendant’s
sentence for armed robbery in Bladen County “run concurrently with
the judgment imposed . . . in Wilson County . ...”

From this order, DOC filed a petition for writ of certiorari in the
Court of Appeals on 21 May 2003. The Court of Appeals ordered full
briefing and argument and, on 7 December 2004, affirmed the
Superior Court’s order. State v. Ellis, 167 N.C. App. 276, 605 S.E.2d
168 (2004). We allowed DOC’s petition for discretionary review.
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[1] Before considering the merits of the instant case, we first
address defendant’s contention that this Court lacks jurisdiction to
review the decision of the Court of Appeals. Defendant cites two
statutory provisions indicating that “[d]ecisions of the Court of
Appeals upon review of motions for appropriate relief . . . are final
and not subject to further review in the Supreme Court by appeal,
motion, certification, writ, or otherwise.” N.C.G.S. § 7TA-28(a) (2005);
see also id. § 15A-1422(f) (2005) (“Decisions of the Court of Appeals
on motions for appropriate relief . . . are final and not subject to fur-
ther review by appeal, certification, writ, motion, or otherwise.”).
Defendant also argues that N.C.G.S. § TA-31 specifically exempts rul-
ings on MARs such as the one in the instant case from discretion-
ary review. Id. § 7TA-31(a) (2005) (“In any cause in which appeal is
taken to the Court of Appeals, except . . . a motion for appropriate
relief [in a noncapital case] . . . , the Supreme Court may, in its dis-
cretion, . . . certify the cause for review by the Supreme Court, either
before or after it has been determined by the Court of Appeals.”).

We recognize that the cited statutory provisions ordinarily pre-
clude our review of Court of Appeals decisions on MARs in noncapi-
tal cases. Nevertheless, it is beyond question that a statute cannot
restrict this Court’s constitutional authority under Article IV, Section
12, Clause 1 of the Constitution of North Carolina to exercise “juris-
diction to review upon appeal any decision of the courts below.” N.C.
Const. art. IV, § 12; see, e.g., James v. Bartlett, 359 N.C. 260, 264-65,
607 S.E.2d 638, 641 (2005); In re Brownlee, 301 N.C. 532, 548, 272
S.E.2d 861, 870 (1981). As such, “[t]his Court will not hesitate to exer-
cise its rarely used general supervisory authority when necessary to
promote the expeditious administration of justice,” and may do so to
“consider questions which are not properly presented according to
[its] rules.” State v. Stanley, 288 N.C. 19, 26, 215 S.E.2d 589, 594
(1975). This exercise of our supervisory authority is particularly
appropriate when, as here, prompt and definitive resolution of an
issue is necessary to ensure the uniform administration of North
Carolina’s criminal statutes.

[2] Having determined that jurisdiction exists in this Court, we now
turn to the merits of the instant appeal. DOC argues that the Court of
Appeals erred by failing to vacate the Bladen County Superior Court’s
10 July 2003 order allowing defendant’s sentences to run concur-
rently, and by failing to remand the case for the proceedings
described in State v. Wall. We agree.
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Wall controls the disposition of the instant case. At the time
defendant entered his guilty plea on the charge of armed robbery,
N.C.G.S. § 14-87(d) required that a term of imprisonment for armed
robbery “run consecutively with and . . . commence at the expiration
of” any other sentence being served by the offender. Therefore, as in
Wall, the imposition of a concurrent sentence for this offense was
contrary to law because it provided for specific performance of
the illegal 1992 plea arrangement. Indeed, ever since he initially filed
his pro se MAR, defendant has continuously admitted that the
Superior Court order imposing such a sentence was contrary to
the governing statute.

The Court of Appeals also explicitly recognized that the Bladen
County Superior Court erred in imposing a concurrent sentence.
Ellis, 167 N.C. App. at 281, 605 S.E.2d at 172 (“[B]ecause defendant
was statutorily required to serve a consecutive sentence for armed
robbery, the trial court’s order directing that [defendant] serve a con-
current sentence on the Bladen County judgment was erroneous.”).
The Court of Appeals neglected, however, to proceed with the neces-
sary step of vacating the erroneous order entered on 10 July 2003 by
the Bladen County Superior Court. Wall, 348 N.C. at 676, 502 S.E.2d
at 588 (“The court’s order directing that defendant’s sentences be
served concurrently rather than consecutively was in violation of
[statute] and must, therefore, be vacated.” (emphasis added)).

Similarly, the Court of Appeals erred in failing to remand defend-
ant’s case to Superior Court for the proceedings described in State v.
Wall. Here, as in Wall, defendant and the district attorney executed a
plea agreement with the expectation and understanding that defend-
ant’s sentence for armed robbery would run concurrently with the
active sentence he was already serving. Since the state’s promise can-
not be kept, however, Wall ensures that defendant is entitled to his
choice of two remedies: (1) “[h]e may withdraw his guilty plea and
proceed to trial on the criminal charges”; or (2) “[h]e may also with-
draw his plea and attempt to negotiate another plea agreement that
does not violate” former N.C.G.S. § 14-87(d). Wall, 348 N.C. at 676,
502 S.E.2d at 588. The Court of Appeals should have remanded
defendant’s case to Superior Court where he could withdraw his
guilty plea and avail himself of the remedies described in Wall.

Accordingly, we reverse the decision of the Court of Appeals.
We remand this case to the Court of Appeals for remand to the
Superior Court with instructions to vacate the 10 July 2003 order of
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the Bladen County Superior Court and for further proceedings
consistent with this opinion.

REVERSED and REMANDED.

Justices TIMMONS-GOODSON and HUDSON did not participate
in the consideration or decision of this case.

STATE OF NORTH CAROLINA v. ARRIS JAMES HINTON

No. 113PA06
(Filed 26 January 2007)

Robbery— armed—hands not a dangerous weapon

A defendant’s hands cannot be dangerous weapons for
purposes of robbery with a dangerous weapon under N.C.G.S.
§ 14-87. Although robbery with a dangerous weapon includes
the lesser included offense of assault with a deadly weapon, the
doctrine of lesser included offenses moves downstream, not up,
and does not require that all deadly weapons for assault be
dangerous weapons for robbery. Moreover, the text of N.C.G.S.
§ 14-87(a) is not sufficient to allow a jury to find robbery with
the use of hands or feet to be robbery with a dangerous weapon;
the General Assembly intended to require the State to prove that
a defendant used an external dangerous weapon.

Justices TIMMONS-GOODSON and HuDpsoN did not participate in
the consideration or decision of this case.

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous, unpublished decision of the Court of Appeals, 176 N.C. App.
191, 625 S.E.2d 918 (2006), affirming in part, reversing in part, and
vacating and remanding in part judgments entered 6 August 2004 by
Judge Orlando F. Hudson in Superior Court, Wake County. Heard in
the Supreme Court 20 November 2006.

Roy Cooper, Attorney General, by Robert C. Montgomery,
Special Deputy Attorney General, for the State-appellant.

Kathryn L. VandenBerg for defendant-appellee.
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BRADY, Justice.

Following indictment and a trial by jury, Arris James Hinton
(defendant) was convicted of robbery with a dangerous weapon,
assault inflicting serious injury, and assault with a deadly weapon
inflicting serious injury stemming from his beating of Raleigh Police
Officer Kenneth Newton. The trial court arrested judgment on the
assault inflicting serious injury conviction and sentenced defendant
to consecutive active terms of imprisonment of 77 to 102 months for
the robbery with a dangerous weapon conviction and 29 to 44 months
for the assault with a deadly weapon inflicting serious injury convic-
tion. Defendant appealed to the Court of Appeals, which in a unani-
mous opinion, affirmed defendant’s conviction for assault with a
deadly weapon inflicting serious injury, but vacated defendant’s con-
viction for robbery with a dangerous weapon and remanded to the
trial court for entry of judgment on the crime of common law rob-
bery. We allowed the State’s petition for discretionary review in order
to determine whether a defendant’s hands can be considered danger-
ous weapons under the robbery with a dangerous weapon statute,
N.C.G.S. § 14-87. Because we hold that a defendant’s hands are not
dangerous weapons pursuant to the statute, we affirm the decision
of the Court of Appeals.

FACTUAL BACKGROUND

Defendant and Pam McCullers had been residing together in
Raleigh until 16 May 2003, when defendant decided to move to
Florida to reside with another female acquaintance. Upon arriving at
the Raleigh Greyhound bus station by taxi, defendant purchased a
ticket to Orlando, Florida, on a bus scheduled to depart at 5:00 or 5:30
p.m. After acquiring the ticket, defendant and an acquaintance
walked to a store and purchased beer and wine. Upon defendant’s
return to the bus station, he discovered to his surprise that McCullers
was present. McCullers appeared angry at defendant, and they argued
loudly for about five to ten minutes before Raleigh City Police Officer
Kenneth Newton arrived.

Officer Newton initially decided to separate defendant and
McCullers, as he believed they were engaged in a domestic dispute
over a television. After defendant exited the bus station, McCullers
alleged that defendant did not live with her and that he had broken
into her house and stolen her television. Officer Newton went out-
side to question defendant. Officer Newton was rendered uncon-
scious by the ensuing altercation and, due to memory loss, he could
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not comprehensively testify to the events that occurred when he
confronted defendant.

Although there was conflicting testimony concerning the events
that followed, it is undisputed that defendant and Officer Newton had
a physical altercation which ended with Officer Newton unconscious
and defendant taking Officer Newton’s handgun from its holster. An
eyewitness saw Officer Newton questioning defendant approxi-
mately ten to fifteen feet from the bus station wall. Officer Newton
grabbed defendant’s wrists, after which defendant pushed Officer
Newton and the eyewitness lost sight of the altercation. After the eye-
witness repositioned himself, he observed defendant strike a supine
Officer Newton with his fists four times. Defendant testified at trial
that Officer Newton grabbed him by the bicep, placed a hand on his
throat, pinned him against the wall, began to choke him, rammed his
head against the wall, and ripped his shirt, and that he saw Officer
Newton reaching for his handgun. Defendant also testified he feared
Officer Newton would shoot him unless he took the handgun from
Officer Newton’s possession.

After taking the handgun, defendant held it up in the air and
began to move to the front of the building. At that time other police
officers arrived. Defendant placed the gun on the ground, got on his
knees, and put his hands on his head. After his arrest, defendant
inquired about the health of Officer Newton and told the officers that
Officer Newton “disrespected me, he put his hands on me, and I had
to do what I had to do.” Defendant’s assault resulted in substantial
injuries to Officer Newton, including a concussion, a torn right iris
which has resulted in permanent damage, a fractured right eye
socket, a shattered nose, and the loss of his senses of taste and smell.

ANALYSIS

Robbery with a dangerous weapon is a statutory offense codified
in N.C.G.S. § 14-87, and, therefore, the determination of whether a
defendant’s hands can be considered dangerous weapons is a matter
of statutory construction. The relevant statute provides:

Any person or persons who, having in possession or with
the use or threatened use of any firearms or other dangerous
weapon, implement or means, whereby the life of a person is
endangered or threatened, unlawfully takes or attempts to
take personal property from another or from any place of busi-
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ness, residence or banking institution or any other place where
there is a person or persons in attendance, at any time, either day
or night, or who aids or abets any such person or persons in the
commission of such crime, shall be guilty of a Class D felony.

N.C.G.S. § 14-87(a) (2005). The issue is whether hands are included in
the language “any firearms or other dangerous weapon, implement or
means.” Id. The State advances two arguments, both of which are
unpersuasive. First, the State argues that because assault with a
deadly weapon is a lesser included offense of robbery with a danger-
ous weapon, the “deadly weapon” and “dangerous weapon” elements
must be identical. Additionally, the State argues the text of N.C.G.S.
§ 14-87(a) is sufficient to allow a jury to find a robbery committed by
the use of hands to be a robbery with a dangerous weapon.

It is true assault with a deadly weapon is a lesser included of-
fense of robbery with a dangerous weapon. See State v. Richardson,
279 N.C. 621, 628, 185 S.E.2d 102, 107 (1971) (“The crime of armed
robbery defined in G.S. 14-87 includes an assault on the person with
a deadly weapon.”). As a lesser included offense, “all of the essential
elements of the lesser crime must also be essential elements included
in the greater crime.” State v. Weaver, 306 N.C. 629, 635, 295 S.E.2d
375, 379 (1982), overruled in part on other grounds by State wv.
Collins, 334 N.C. 54, 61, 431 S.E.2d 188, 193 (1993); see also Black’s
Law Dictionary 1111 (8th ed. 2004) (defining a lesser included
offense as “[a] crime that is composed of some, but not all, of the
elements of a more serious crime and that is necessarily committed
in carrying out the greater crime”). However, the fact that assault
with a deadly weapon is a lesser included offense of robbery with a
dangerous weapon does not mean that the scope of the weapon
elements must be identical for each offense. The fact that every
dangerous weapon under N.C.G.S. § 14-87 would also be a deadly
weapon for purposes of assault with a deadly weapon does not neces-
sitate that all deadly weapons for purposes of assault with a deadly
weapon are dangerous weapons under N.C.G.S. § 14-87. The doctrine
of lesser included offenses moves downstream, not upstream as the
State contends.

We also disagree with the State’s contention that the language of
the statute provides for a conviction based upon the use of hands as
deadly weapons in the commission of a robbery. The State encour-
ages us to construe the robbery with a dangerous weapon statute in
part materia with N.C.G.S. § 14-33(c)(1), an assault with a deadly
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weapon statute. The basis for the State’s argument is that “[t]he
statutes criminalizing robbery with a dangerous weapon and as-
sault with a deadly weapon are in pari materia insofar as they
both include a dangerous or deadly weapon element.” The State’s
argument, if adopted, could result in absurd results if applied to
other statutes in which the words “deadly” or “dangerous weapon”
are used. See, e.g., N.C.G.S. § 7B-2510(a)(10) (2005) (allowing as
a special condition of probation for a juvenile that the juvenile
not “possess [a] . . . deadly weapon”); id. § 14-288.7(a) (prohibiting
the transport of dangerous weapons in times of riot or declared
states of emergency).

Instead, upon construing the language of N.C.G.S. § 14-87(a),
we hold that a defendant’s hands and feet may not be considered
dangerous weapons. The statute prohibits “the use or threatened
use of any firearms or other dangerous weapon, implement or
means.” In construing statutes, we first determine whether the
statute is clear and unambiguous, and if so, we apply the words in
their plain and definite meaning. See Diaz v. Div. of Soc. Servs., 360
N.C. 384, 387, 628 S.E.2d 1, 3 (2006) (citing Burgess v. Your House of
Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990)).
“However, when the language of a statute is ambiguous, this Court
will determine the purpose of the statute and the intent of the legis-
lature in its enactment.” Id. (citing Coastal Ready-Mix Concrete Co.
v. Bd. of Comm’rs, 299 N.C. 620, 629, 265 S.E.2d 379, 385 (1980) (“The
best indicia of [legislative] intent are the language of the statute or
ordinance, the spirit of the act and what the act seeks to accomplish.”
(citations omitted)).

We find the use of the word “means,” which the State asserts
allows the jury to determine whether hands and feet were used as
deadly weapons, to be ambiguous. In construing ambiguous criminal
statutes, we apply the rule of lenity, which requires us to strictly con-
strue the statute. See State v. Ross, 272 N.C. 67, 69, 157 S.E.2d 712,
713 (1967) (“Statutes creating criminal offenses must be strictly con-
strued.”); see also Bell v. United States, 349 U.S. 81, 83 (1955) (“When
Congress leaves to the Judiciary the task of imputing to Congress an
undeclared will, the ambiguity should be resolved in favor of lenity.”).
Considering the purpose of N.C.G.S. § 14-87 is to provide for more
severe punishment when the robbery is committed with the “use or
threatened use of firearms or other dangerous weapons,” State v.
Jones, 227 N.C. 402, 405, 42 S.E.2d 465, 467 (1947), we conclude the
General Assembly intended to require the State to prove that a
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defendant used an external dangerous weapon before conviction
under the statute is proper. To hold otherwise would remove the crit-
ical distinction between common law robbery and N.C.G.S. § 14-87
and require us to resolve an ambiguous criminal statute by making a
liberal reading in favor of the State.

Additionally, “when particular and specific words or acts, the
subject of a statute, are followed by general words, the latter must as
arule be confined to acts and things of the same kind.” State v. Craig,
176 N.C. 740, 744, 97 S.E. 400, 401 (1918) (citing, inter alia, State v.
Goodrich, 84 Wis. 359, b4 N.W. 577 (1893)). We find the words
“firearm,” “dangerous weapon,” and “implement” to be specific words
insofar as they list types of weapons that suffice under the statute to
increase a defendant’s sentence and further find that this list indi-
cates a defendant must use an external weapon to be convicted under
N.C.G.S. § 14-87. Accordingly, as “means” is more general in nature
than “firearm,” “dangerous weapon,” and “implement,” and could
conceivably include non-external weapons such as hands, fists, or
feet, we will construe the word “means” to be confined to the use of
external weapons not otherwise considered firearms, dangerous
weapons, or implements.

CONCLUSION

We hold that a defendant’s hands, in and of themselves, cannot be
dangerous weapons for purposes of robbery with a dangerous
weapon under N.C.G.S. § 14-87. Accordingly, we affirm the decision
of the Court of Appeals.

AFFIRMED.

Justices TIMMONS-GOODSON and HUDSON did not participate
in the consideration or decision of this case.
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MAGNOLIA MANUFACTURING OF NORTH CAROLINA, INC. v. ERIE INSURANCE
EXCHANGE, ERIE INSURANCE PROPERTY AND CASUALTY COMPANY, AND
ERIE INSURANCE GROUP

No. 525A06
(Filed 26 January 2007)

Insurance— business policy—loss from roof collapse—exclu-
sion from coverage
The Court of Appeals’ decision that summary judgment was
improperly entered in favor of defendant insurer in plaintiff’s
action to recover under a business insurance policy for loss of
business income as a result of a roof collapse during replacement
was reversed for the reasons stated in the dissenting opinion that
the undisputed evidence showed that plaintiff’'s losses were
caused by a poorly maintained roof and during work to repair or
replace it, and that losses from collapse caused by faulty or inad-
equate maintenance or during construction were expressly
excluded from coverage under the policy.

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 179 N.C. App. 267, 633 S.E.2d
841 (2006), affirming in part and reversing in part an order granting
summary judgment for defendants and denying summary judgment
for plaintiff entered on 20 April 2005 by Judge Michael R. Morgan in
Superior Court, Orange County, and remanding for further proceed-
ings. Heard in the Supreme Court 10 January 2007.

The Brough Law Firm, by Robert E. Hornik, Jr., for plaintiff-
appellee.

Bailey & Dixon, L.L.P., by David S. Coats, for defendant-
appellants.

PER CURIAM.

For the reasons stated in the dissenting opinion, the decision of
the Court of Appeals is reversed.

REVERSED.

Chief Justice PARKER and Justice HUDSON did not participate
in the consideration or decision of this case.
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MICHAEL G. RIPELLINO, LOUISE A. RIPELLINO, anp NICOLE RIPELLINO v. THE
NORTH CAROLINA SCHOOL BOARDS ASSOCIATION, INCORPORATED;
NORTH CAROLINA SCHOOL BOARDS TRUST, A DIVISION AND/OR DEPARTMENT
OF, CREATED AND ADMINISTERED BY, THE NORTH CAROLINA SCHOOL BOARDS
ASSOCIATION, INCORPORATED; 1982 NORTH CAROLINA SCHOOL BOARDS
ASSOCIATION SELF-FUNDED TRUST FUND, A DIVISION AND/OR DEPARTMENT OF,
CREATED AND ADMINISTERED BY, THE NORTH CAROLINA SCHOOL BOARDS ASSO-
CIATION, INCORPORATED; 1986 NORTH CAROLINA SCHOOL BOARDS ASSO-
CIATION SELF-FUNDED ERRORS AND OMISSIONS/GENERAL LIABILITY
TRUST FUND, A DIVISION AND/OR DEPARTMENT OF, CREATED AND ADMINISTERED BY,
THE NORTH CAROLINA SCHOOL BOARDS ASSOCIATION, INCORPORATED;
1997 NORTH CAROLINA SCHOOL BOARDS ASSOCIATION SELF-FUNDED
AUTO/INLAND MARINE TRUST FUND, A DIVISION AND/OR DEPARTMENT OF, CREATED
AND ADMINISTERED BY, THE NORTH CAROLINA SCHOOL BOARDS ASSOCIATION,
INCORPORATED; anp THE JOHNSTON COUNTY BOARD OF EDUCATION

No. 180A06
(Filed 26 January 2007)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 176 N.C. App. 443, 627 S.E.2d
225 (2006), reversing and remanding orders entered 3 September
2004 and 9 September 2004 by Judge Knox V. Jenkins, Jr. in Su-
perior Court, Johnston County, granting summary judgment and
judgment on the pleadings in favor of all defendants. On 29 June 2006,
the Supreme Court allowed defendants’ petitions for discretionary
review of additional issues. Heard in the Supreme Court 8 January
2007.

Mast, Schulz, Mast, Mills, Johnson & Wells, PA., by Bradley N.
Schulz, for plaintiff-appellees.

Yates, McLamb & Weyher, L.L.P., by Barbara B. Weyher, for
defendant-appellants North Carolina School Boards Associa-
tion, Inc., North Carolina School Boards Trust, 1982 North
Carolina School Boards Association Self-Funded Trust Fund,
1986 North Carolina School Boards Association Self-Funded
Errors and Omissions/General Liability Trust Fund, and 1997
North Carolina School Boards Association Self-Funded
Auto/Inland Marine Trust Fund.

Cranfill, Sumner & Hartzog, L.L.P., by Rachel B. Esposito and
Meredith T. Black, for defendant-appellant Johnston County
Board of Education.
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FORMYDUVAL v. BRITT
[361 N.C. 215 (2007)]

Roberts & Stevens, PA., by Christopher Z. Campbell and
K. Dean Shatley, II, for North Carolina Council of School
Attorneys, amicus curiae.

PER CURIAM.

As to the appeal of right based on the dissenting opinion, the
members of the Court are equally divided. Therefore, those portions
of the Court of Appeals opinion are affirmed without precedential
value. See, e.g., Barham v. Hawk, 360 N.C. 358, 625 S.E.2d 778 (2006).
The Court, however, unanimously concludes that the Court of
Appeals erred in remanding the case to the trial court for entry of
summary judgment in favor of plaintiffs on their non-constitutional
claims. Accordingly, we reverse the Court of Appeals and remand to
that Court for remand to the trial court for further proceedings on
plaintiffs’ non-constitutional claims. As to additional issues, discre-
tionary review was improvidently allowed.

AFFIRMED IN PART; REVERSED IN PART AND REMANDED;
DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED IN PART.

Justice HUDSON did not participate in the consideration or deci-
sion of this case.

MARIE T. FORMYDUVAL, AS ADMINISTRATRIX OF THE ESTATE oF HARTWELL B.
FORMYDUVAL, aNnD JOEY FORMYDUVAL v. WILLIAM S. BRITT, INDIVIDUALLY AND
p/B/A BRITT & BRITT; anp BRITT & BRITT, PLLC

No. 357A06
(Filed 26 January 2007)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of
a divided panel of the Court of Appeals, 177 N.C. App. 654, 630
S.E.2d 192 (2006), reversing an order of dismissal entered 3
November 2003 by Judge B. Craig Ellis in Superior Court, Columbus
County, and remanding for further proceedings. Heard in the
Supreme Court 9 January 2007.
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STATE v. NIPPER
[361 N.C. 216 (2007)]

The Odom Firm, PLLC, by Thomas L. Odom, Jr. and
T. LaFontine Odom, Sr., and Williamson & Walton, LLP, by
Benton H. Walton, 111, for plaintiff-appellees.

Mitchell Brewer Richardson, by Ronnie M. Mitchell and Coy E.
Brewer, Jr., for defendant-appellants.

PER CURIAM.

Justice TIMMONS-GOODSON took no part in the consideration
or decision of this case. The remaining members of the Court are
equally divided, with three members voting to affirm and three mem-
bers voting to reverse the decision of the Court of Appeals.
Accordingly, the decision of the Court of Appeals is left undisturbed
and stands without precedential value. See State v. Harrison, 360
N.C. 394, 627 S.E.2d 461 (2006); Crawford v. Commercial Union
Midwest Ins. Co., 356 N.C. 609, 572 S.E.2d 781 (2002); Robinson v.
Byrd, 356 N.C. 608, 572 S.E.2d 781 (2002).

AFFIRMED.

STATE OF NORTH CAROLINA v. KASEY LEE NIPPER

No. 346PA06
(Filed 26 January 2007)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 177 N.C. App. 794, 629 S.E.2d
883 (2006), finding no error in a judgment entered on 2 December
2004 by Judge Beverly T. Beal in Superior Court, Catawba County, fol-
lowing defendant’s conviction for first-degree arson. Heard in the
Supreme Court 10 January 2007.

Roy Cooper, Attorney General, by Sandra Wallace-Smith, As-
sistant Attorney General, for the State.

David Childers for defendant-appellant.
PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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STATE v. EVERETT
[361 N.C. 217 (2007)]

STATE OF NORTH CAROLINA v. KAREN ELAINE EVERETT

No. 350A06
(Filed 26 January 2007)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 178 N.C. App. 44, 630 S.E.2d
703 (2006), reversing and remanding a judgment entered 12 August
2004 by Judge Leon Stanback in Superior Court, Wake County, and
ordering a new trial. Heard in the Supreme Court 8 January 2007.

Roy Cooper, Attorney General, by Thomas G. Meacham, Jr.,
Assistant Attorney General, and Robert C. Montgomery, Special
Deputy Attorney General, for the State-appellant.

Amos Granger Tyndall for defendant-appellee.
PER CURIAM.

Justice HUDSON took no part in the consideration or decision of
this case. The remaining members of the Court are equally divided,
with three members voting to affirm and three members voting to
reverse the decision of the Court of Appeals. Accordingly, the deci-
sion of the Court of Appeals is left undisturbed and stands without
precedential value. See State v. Harrison, 360 N.C. 394, 627 S.E.2d
461 (2006); Crawford v. Commercial Union Midwest Ins. Co., 356
N.C. 609, 572 S.E.2d 781 (2002); Robinson v. Byrd, 356 N.C. 608, 572
S.E.2d 781 (2002).

AFFIRMED.
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Adams v. Pulliam No. 651P06 1. | Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
(COA05-1311) 01/25/07

Case below:

177 N.C. App. 286 2. Plt’s Conditional PDR Under 2. Dismissed as
N.C.G.S. § 7A-31 Moot

1/25/07

Alston v. No. 302P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied

Britthaven, Inc. (COA05-385) 01/25/07

Case below:

177 N.C. App. 330

Baldwin v. Century | No. 626P06 Plt’s Motion for Temporary Stay Denied

Care Ctr., Inc. (COA06-380) 01/09/07

Case below:

180 N.C. App. 475

Burnette v. City of | No. 471P06 Petitioners’ PDR Under N.C.G.S. § 7A-31 Denied

Goldsboro (COA05-1277) 01/25/07

Case below:

178 N.C. App. 741

Carillon Assisted No. 054A06 |[Joint Motion to Dismiss Appeal Based Allowed

Living, LLC v. N.C. Upon Settlement By The Parties 01/04/07

Dep’t of Health & (COA05-135)

Human Servs.

Case below:

175 N.C. App. 265

Carolina Bldg. No. 444PA06 |Plt's PDR Under N.C.G.S. § 7A-31 Allowed as to

Servs. Windows & (COA05-1030) “Second Issue”

Doors, Inc. v. only

Boardwalk, LLC 01/25/07

Case below:

178 N.C. App. 561

Carroll v. Ferro No. 535P06 1. Defs’ PDR Under N.C.G.S. § 7A-31 1. Denied
(COA05-1420) 01/25/07

Case below:

179 N.C. App. 402 2. Plt’s Conditional PDR Under 2. Dismissed as
N.C.G.S. § 7A-31 Moot

01/25/07

Carter-Hubbard No. 411A06 1. Def’s Petition for Writ of Supersedeas |1. Allowed

Publ’g Co. v. WRMC 01/25/07

Hosp. Operating

Corp. 2. Def’s NOA (Dissent) 2. —

Case below: Hudson, J.,

179 N.C. App. 621 Recused
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Connor v. Harless No. 162P06 Plt’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-355) 01/25/07
Case below:
176 N.C. App. 402 Hudson, J.,
Recused
Ellis v. No. 580P04-2 (1. PIt's NOA Based Upon a Constitutional |1.Dismissed Ex
International Question (COA04-1114) Mero Motu
Harvester Co. 01/25/07
Case below: 2. Plt’s PDR Under N.C.G.S. § 7A-31 2. Denied
179 N.C. App. 741 01/25/07
Franklin v. Wiggins | No. 496P06 | Plt’'s Motion for “NOA” (COA05-1205) Dismissed Ex
Mero Motu
Case below: 01/25/07
179 N.C. App. 434
Hall v. Toreros, II, |No. 187P06 |Plt’s PDR Under N.C.G.S. § 7A-31 Allowed
Inc. (COA05-199) 01/25/07
Case below:
176 N.C. App. 309
Hy-Tech Constr., No. 419P06 | Plt’s PDR Under N.C.G.S. § 7A-31 Denied
Inc. v. Wake Cty. (COA05-884) 01/25/07
Bd. of Educ.
Hudson, J.,
Case below: Recused
178 N.C. App. 389
Inre AWM. No. 231P06 Respondent’s (Mother) PDR Under Denied
N.C.G.S. § 7TA-31 (COA05-886) 01/25/07
Case below:
176 N.C. App. 766
Inre M.C., R.C. No. 557P06 Respondent’s (Ray C.) PDR Under Denied
N.C.G.S. § 7A-31 (COA06-158) 01/25/07
Case below:
179 N.C. App. 653
Inre R.D.R. No. 061P06 Appellant’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-651) 01/25/07
Case below:
175 N.C. App. 397
In re Will of No. 376P06-2 [1. Caveator’s (Mansel Yelverton) Petition |1. Denied
Yelverton for Writ of Supersedeas (COA05-771 & 01/25/07
772)
Case below:
178 N.C. App. 267 2. Caveator’s (Mansel Yelverton) PWC to |2. Denied
Review Order of Wayne County Superior |01/25/07
Court
Hudson, J.,

Recused
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Knight v. Abbott No. 399P01-2 |Plt’s PDR Under N.C.G.S. § 7A-31 Denied
Labs. (COA05-1061) 01/25/07
Case below: Timmons-
177 N.C. App. 287 Goodson, J.,
Recused
MAPCO, Inc. v. N.C. | No. 085P06 | Plt’s PDR Under N.C.G.S. § 7A-31 Denied
Dep't of Transp. (COA05-266) 01/25/07
Case below:
175 N.C. App. 570
Martin v. Martin No. 634P06 Plt’'s PDR Under N.C.G.S. § 7A-31 Denied
(Now Davidson) (COA05-1662) 01/25/07
Case below:
180 N.C. App. 237
McClennahan v. No. 339P06 1. Defendant-Appellants’ Motion for 1. Allowed
N.C. School of the Temporary Stay (COA05-790) 360 N.C. 535
Arts
Stay Dissolved
Case below: 01/25/07
177 N.C. App. 806
2. Defendant-Appellant’s Petition for Writ |2. Denied
of Supersedeas Under Rule 23 01/25/07
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
01/25/07
Minowicz v. No. 616P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
Stephens (COA05-1686) 01/25/07
Case below:
180 N.C. App. 473
N.C. State Bar v. No. 449P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
Leonard (COA05-1411) 01/25/07
Case below:
178 N.C. App. 432
Overcash v. N.C. No. 591P06 Petitioner’s PDR Under N.C.G.S. § 7A-31 Denied
Dep't of Env’t & (COA05-1342) 01/25/07
Natural Res.
Edmunds, J.,
Case below: Recused
179 N.C. App. 697
Poindexter, Inc. v. | No. 443P06 | Plt’s PDR Under N.C.G.S. § 7A-31 Allowed as to

Boardwalk, LLC

Case below:
178 N.C. App. 562

(COA05-1029)

“Second Issue”
only
01/25/07




IN THE SUPREME COURT 221
DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Pennsylvania Nat’l |No. 454P06 |Defs’ (Strickland, et al.) PDR Under Denied
Mut. Ins. Co. v. N.C.G.S. § 7A-31 (COA05-1134) 01/25/07
Strickland
Case below:
178 N.C. App. 547
Presbyterian Hosp. |No. 366P06 1. Petitioner’s NOA Based Upon a 1. Dismissed
v. N.C. Dep'’t of Constitutional Question (COA05-905) Ex Mero Motu
Health & Human 01/25/07
Servs.
2. Petitioner’s PDR Under N.C.G.S. 2. Denied
Case below: § 7TA-31 01/25/07
177 N.C. App. 780
Hudson, J.,
Recused
Ramirez v. Golden | No. 112P06 Defs’ PDR Under N.C.G.S. 7A-31 Denied
Corral (COA05-587) 01/25/07
Case below:
176 N.C. App. 190
Robbins v. Ingham | No. 603P06 1. Plt’s NOA Based Upon a Constitutional | 1. —
Question (COA05-1567)
Case below:
179 N.C. App. 764 2. Def’s (Gamble) Motion to Dismiss 2. Allowed
Appeal 01/25/07
3. Plts’ PDR Under N.C.G.S. § 7A-31 3. Denied
01/25/07
Rodgers v. Ingham | No. 602P06 1. Plt's NOA Based Upon a Constitutional |1. —
Question (COA05-1568)
Case below:
179 N.C. App. 864 2. Def’s (Gamble) Motion to Dismiss 2. Allowed
Appeal 01/25/07
3. Plt’s PDR Under N.C.G.S. § 7A-31 3. Denied
01/25/07
Sea Ranch Owners | No. 338P06 Def’s Motion to Dissolve Stay and Denied
Ass'n v. Sea Ranch Renewal of Motion to Deny Petition for 12/01/06
11, Inc. Writ of Supersedeas (COA05-1528,
COAO05-1559 and COA05-1593) Martin, J.,
Case below: and
180 N.C. App. 226 Hudson, J.,
Recused
Sellers v. Ochs No. 630P06 Plt’'s PDR Under N.C.G.S. § 7A-31 Denied
(COA06-235) 01/25/07
Case below:
180 N.C. App. 332
6214 S. Blvd., LLC | No. 450P06 |Plt’s PDR Under N.C.G.S. § 7TA-31 Denied
v. City of Charlotte (COA05-1477) 01/25/07

Case below:
178 N.C. App. 562
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
Spruce Pine Indus. |No. 550P06 |Plt’'s PDR Under N.C.G.S. § 7A-31 Denied
Park, Inc. v. (COA05-701) 01/25/07
Explosives Supply
Co.
Case below:
179 N.C. App. 505
State v. Alegria- No. 637P06 |Def’s PWC to Review the Decision of the | Denied
Sanchez COA (COA03-1545) 01/25/07
Case below: Hudson, J.,
165 N.C. App. 544 Recused
State v. Blackwell No. 490PA04-2 | Def’s Motion to Stay Issuance of Mandate |Denied
and to Withdraw the Court’s Slip Opinion |01/03/07
Case below: (COA03-793)
361 N.C. 41
State v. Brooks No. 381P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-935) 01/25/07
Case below:
178 N.C. App. 211
State v. Bullock No. 448P06 Def’s PDR Under N.C.G.S. § 7TA-31 Denied
(COA05-43) 01/25/07
Case below:
178 N.C. App. 460
State v. Cansler No. 013P07 1. Def’s NOA Based Upon a Constitutional |1. Dismissed
Question (COA06-614) Ex Mero Motu
Case below: 01/25/07
180 N.C. App. 692
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
01/25/07
State v. Castrejon No. 607P06 1. Def’s (Gonzalez) NOA Based Upon a 1. —
Constitutional Question (COA06-4)
Case below: (PWC-D)
179 N.C. App. 685
2. AG’s Motion to Dismiss Appeal 2. Allowed
01/25/07
3. Def’s (Gonzalez) PDR Under N.C.G.S. |3. Denied
§ 7TA-31 01/25/07
State v. Chivers No. 649P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA06-134) 01/25/07

Case below:
180 N.C. App. 275
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. No. 629A06 |AG’s Motion for Temporary Stay Allowed
Desperados, Inc. (COA05-1397) 12/22/06
Case below: Hudson, J.,
180 N.C. App. 378 Recused
State v. Diaz No. 620P06 Def-Appellant’s PDR Under N.C.G.S. Denied
§ TA-31 (COA05-1557) 01/25/07
Case below:
180 N.C. App. 238 Hudson, J.,
Recused
State v. Dockery No. 561P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-1471) 01/25/07
Case below:
179 N.C. App. 652
State v. Farrar No. 320P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-1081) 01/25/07
Case below:
177 N.C. App. 565
State v. Fisher No. 518P06 Def’s PWC to Review Decision of COA Denied
(COA04-1155) 01/25/07
Case below:
171 N.C. App. 201 Timmons-
Goodson, J.,
Recused
State v. Franklin No. 538P06 Def’s Motion for Request for Discretionary | Denied
Review (COA05-1538) 01/25/07
Case below:
179 N.C. App. 435
State v. Gillespie No. 002P07 | AG’s Motion for Temporary Stay Allowed
(COA05-1182) 01/08/07
Case below:
180 N.C. App. 514
State v. Grant No. 481P06 1. Def-Appellant’s NOA (Constitutional 1. —
Question) (COA05-1295)
Case below:
178 N.C. App. 565 2. AG’s Motion to Dismiss Appeal 2. Allowed
01/25/07
3. Def-Appellant’'s PDR 3. Denied
01/25/07
State v. Hatchett No. 356P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-680) 01/25/07

Case below:
177 N.C. App. 812
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Hoover No. 370P04-4 |Def’s Motion for “Petition for a Writ on Dismissed
Newly Discovery Exculpatory Evidence 01/25/07
Case below: for Appropriate Relief and Subpoena”
174 N.C. App. 596 (COA05-64) Hudson, J.,
Recused
State v. Hoover No. 370P04-5 |Def-Appellant’s MAR (COA05-64) Dismissed
01/25/07
Case below:
174 N.C. App. 596 Hudson, J.,
Recused
State v. Huffman No. 328P06 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA05-1297)
Case below:
177 N.C. App. 565 2. AG’s Motion to Dismiss Appeal 2. Allowed
01/25/07
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
01/25/07
State v. Jones No. 594P06 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA05-1409)
Case below:
179 N.C. App. 864 2. AG’s Motion to Dismiss Appeal 2. Allowed
01/25/07
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
01/25/07
State v. Lane No. 606A05 Def’s Motion to Drop Appeal (Wayne Dismissed
County) 01/25/07
Case below:
Wayne County
Superior Court
State v. Lattimore No. 638P06 1. Def-Appellant’s PDR (COA05-1509) 1. Denied
01/25/07
Case below:
180 N.C. App. 474 2. Def-Appellant’s Alternative PWC 2. Denied
01/25/07
State v. Massey No. 592P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-1636) 01/25/07
Case below:
179 N.C. App. 803
State v. McAdams No. 416P06 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA05-992)
Case below:
178 N.C. App. 393 2. AG’s Motion to Dismiss Appeal 2. Allowed
01/25/07
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
01/25/07
Hudson, J.

Recused
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Peak No. 011P07 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA06-360) 01/25/07
Case below:
180 N.C. App. 693
State v. Pearson No. 426P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-1306) 01/25/07
Case below:
178 N.C. App. 563
State v. Peterson No. 547A06 1. Def’s NOA (Dissent) (COA05-973) 1. —
Case below: 2. Def’s PDR as to Additional Issues 2. Denied
179 N.C. App. 437 01/25/07
State v. Purcell 383P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-1351) 01/25/07
Case below:
178 N.C. App. 235
State v. Ragland No. 246P06 1. Def’s NOA Based Upon a Constitutional |1. Dismissed
Question (COA05-121) Ex Mero Motu
Case below: 01/25/07
177 N.C. App. 150
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
01/25/07
State v. Reynolds No. 588P03-2 |Def’s Motion for “Petition for Dismissed
Discretionary Review” (PWC-0) 01/25/07
Case below: (COA02-1510)
160 N.C. App. 579 Timmons-
Goodson, J.,
and Hudson, J.,
Recused
State v. Riddick No. 284P06 1. Def’s NOA Based Upon a Constitutional |1. Dismissed
Question (COA05-652) Ex Mero Motu
Case below: 01/25/07
177 N.C. App. 288
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied
01/25/07
State v. Robinson No. 411A94-4 |1. Def-Appellant’s Motion for Expedited 1. Allowed
Hearing (Cumberland County) 01/23/07
Case below:
Cumberland County 2. Def-Appellant’s PWC 2. Denied
Superior Court 01/23/07
Brady, J., and
Timmons-

Goodson, J.,
Recused
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31
State v. Rose No. 300P06 1. Def’s NOA Based Upon a Constitutional | 1. —
Question (COA05-994)
Case below:
177 N.C. App. 463 2. AG’s Motion to Dismiss Appeal 2. Allowed
01/25/07
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
01/25/07
State v. Scott No. 410P06 1. Def’s NOA Based Upon a Constitutional [ 1. —
Question (COA05-1485)
Case below:
178 N.C. App. 393 2. AG’s Motion to Dismiss Appeal 2. Allowed
01/25/07
3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied
01/25/07
State v. Speight No. 491PA04-2 | Def’s Motion to Stay Issuance of Mandate |Denied
and to Withdraw the Court’s Slip Opinion |01/03/07
Case below: (COA03-776)
361 N.C. 106
State v. Spencer No. 364P06 Def’s Motion for Dismissal (COA05-623) Denied
01/25/07
Case below:
177 N.C. App. 813
State v. Sturdivant | No. 391P06 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
(COA05-1194) 01/25/07
Case below:
178 N.C. App. 394 2. Def’s Motion for “Petition for Plain 2. Dismissed
Error Review Pursuant to N.C.G.S. 01/25/07
§ 7TA-28(B)(L(@)B)(D)”
Hudson, J.,
Recused
State v. Turner No. 298P06 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied
(COA05-1046) 01/25/07
Case below:
177 N.C. App. 423 2. Def’s Alternative PWC To Review 2. Denied
Decision of COA 01/25/07
State v. Verrett No. 633P05-2 |Def-Appellant’s PWC (COA04-1713) Dismissed
01/25/07
Case below:
173 N.C. App. 643
State v. Windless No. 361P06 Def’s PDR Under N.C.G.S. § 7A-31 Denied
(COA05-1225) 01/25/07
Case below:
177 N.C. App. 814 Hudson, J.,
Recused
State v. Winston No. 624P06 Def’s Motion for PDR Under N.C.G.S. Denied
§ 7A-31 (COA06-129) 01/25/07

Case below:
180 N.C. App. 238
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

Stonecreek Sewer | No. 589P06 Defs’ (Moore) PDR Under N.C.G.S. § 7A-31|Denied
Ass’n v. Gary D. (COA06-311) 01/25/07
Morgan Developer,
Inc.
Case below:
179 N.C. App. 721
Teague v. N.C. Dep’t | No. 281P06-2 |1. Plt's MAR (COA05-522) 1. Dismissed
of Transp. 01/25/07
Case below: 2. Plt’s Motion for Writ of Mandamus 2. Denied
177 N.C. App. 215 01/25/07

3. Plt’s Motion for Writ of Supersedeas 3. Denied

01/25/07
4. Plt’'s Motion for Writ of Mandamus 4. Denied
01/25/07

Wachovia Bank v. 441P06 Defs/Third-Party Plts’ (Assurance Co. of Denied
Clean River Corp. America, et al.) PDR Under N.C.G.S. 01/25/07

§ 7A-31 (COA05-1364)
Case below: Edmunds, J.,
178 N.C. App. 528 Recused
Walden v. Morgan No. 596P06 | Plts’ Consent Motion to Withdraw NOA Allowed

and Alternative PDR (COA05-1560) 01/25/07
Case below:
179 N.C. App. — Hudson, J.,
(17 October 2006) Recused

PETITIONS TO REHEAR

Chambers v. Transit | No. 527A05 Plt’s Petition for Rehearing (COA04-677) |Denied
Mgmt. 01/03/07
Case below: Martin, J.,
360 N.C. 609 Recused
Duke Energy Corp. |No. 379A06-2 |Def’s Petition for Rehearing Denied
v. Malcom 01/22/07
Case below:
361 N.C. 111
Patronelli v. No. 055A06-2 |Def-Appellant’s Petition for Rehearing Denied
Patronelli 01/25/07
Case below:
360 N.C. 628
State v. Bauberger |No. 172A06 Def’s Motion to Stay Issuance of Mandate [Denied

and Request For Re-Argument Before a 12/29/06

Case below:
361 N.C. 105

Full Court (COA04-1368)




228 IN THE SUPREME COURT

OCEAN HILL JOINT VENTURE v. CURRITUCK CTY. BD. OF COMM’RS
[361 N.C. 228 (2007)]

OCEAN HILL JOINT VENTURE; OCEAN HILL PROPERTIES, INC.; THE VILLAGES AT
OCEAN HILL COMMUNITY ASSOCIATION, INC.; ERNEST WOOD AND WIFE,
JANE WOOD; RICHARD GONZALEZ anp wire, DEBRA GONZALEZ; ROSALEE
CHIARA; ROBERT RAMIREZ aNp wirg, JANICE SERINO; GARY ROBINSON AND
wIFE, SUSAN ROBINSON; DANIEL HUNT anp wirg, CATHY HUNT; BARRY
HEYMAN anp wire, ELLEN HEYMAN; STEPHEN DAIMLER anD wire, CAROL
DAIMLER; DAVID BOVA anND wirg, CARRIE BOVA, PETITIONERS v. THE
CURRITUCK COUNTY BOARD OF COMMISSIONERS anp OCEAN HILL I
PROPERTY OWNERS ASSOCIATION, INC., RESPONDENTS

No. 382PA06
(Filed 9 March 2007)

On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani-
mous decision of the Court of Appeals, 178 N.C. App. 182, 630 S.E.2d
714 (2006), finding no error in a judgment entered on 10 March 2005
and an order dated 1 April 2005, both entered by Judge J. Richard
Parker in Superior Court, Currituck County. Heard in the Supreme
Court 13 February 2007.

C. Everett Thompson, II, for petitioner-appellees.

Katherine F. McKenzie for respondent-appellant Currituck
County Board of Commissioners; and Robinson, Bradshaw &
Hinson, PA., by John R. Wester and Jonathan C. Krisko, and
Trimpi & Nash, LLP, by Thomas P. Nash, IV, for respondent-
appellant Ocean Hill I Property Owners Association, Inc.

Andrew L. Romanet, Jr., General Counsel, and Gregory F.
Schwitzgebel, III, Senior Assistant General Counsel, North
Carolina League of Municipalities, amicus curiae.

Robert E. Hagemann, Senior Assistant City Attorney, and
Ashley R. Heaton, Assistant City Attorney, City of Charlotte,
amicus curiae.

Ellis & Winters LLP, by Matthew W. Sawchak and Julia F.
Youngman, for North Carolina Association of County
Commissioners, amicus curiae.

PER CURIAM.

DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED.
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BIO-MEDICAL APPLICATIONS OF N.C., INC. v. N.C. DEP’T OF HEALTH & HUMAN SERVS.
[361 N.C. 229 (2007)]

BIO-MEDICAL APPLICATIONS OF NORTH CAROLINA, INC., PrainTIFF v. NORTH
CAROLINA DEPARTMENT OF HEALTH AND HUMAN SERVICES, DIVISION OF
FACILITY SERVICES, anp NORTH CAROLINA DEPARTMENT OF HEALTH AND
HUMAN SERVICES, DIVISION OF FACILITY SERVICES, MEDICAL FACILI-
TIES PLANNING SECTION, DErFENDANTS AND TOTAL RENAL CARE OF NORTH
CAROLINA, LLC anp HEALTH SYSTEMS MANAGEMENT, INC., DEFENDANT-
INTERVENORS

No. 549A06
(Filed 9 March 2007)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 179 N.C. App. 483, 634 S.E.2d
572 (2006), affirming an order entered 16 November 2004 by Judge
Henry W. Hight, Jr. in Superior Court, Wake County, dismissing
plaintiff’s complaint and granting summary judgment for defend-
ants and defendant-intervenors. Heard in the Supreme Court 13
February 2007.

Wyrick Robbins Yates & Ponton LLP, by K. Edward Greene, for
plaintiff-appellant.

Roy Cooper, Attorney General, by Amy Y. Bason, Assistant
Attorney General, for defendant-appellees.

Poyner & Spruill LLP, by Thomas R. West, Pamela A. Scott, and
Chad W. Essick, for Total Renal Care of North Carolina, LLC;
and Bode, Call & Stroupe, LLP, by S. Todd Hemphill and Diana
E. Ricketts, for Health Systems Management, Inc., defendant-
intervenor-appellees.

PER CURIAM.

The North Carolina Department of Health and Human Services
(DHHS) issued a semi-annual dialysis report indicating a need for
additional dialysis service stations in Wake County. Bio-Medical
Applications of North Carolina, Inc. (Bio-Medical) brought an action
in Wake County Superior Court challenging the data on which the
semi-annual report was based and requesting a declaratory judgment,
as well as preliminary and permanent injunctions and a writ of man-
damus. DHHS and defendant-intervenors moved for dismissal, and a
Superior Court judge dismissed the action and granted summary
judgment in their favor.

Bio-Medical appealed to the North Carolina Court of Appeals.
While the appeal was pending, DHHS issued a Certificate of Need to



230 IN THE SUPREME COURT

WORNSTAFF v. WORNSTAFF
[361 N.C. 230 (2007)]

defendant-intervenor Total Renal Care of North Carolina, LLC (Total
Renal Care) to construct ten new dialysis service centers in Wake
County. Bio-Medical contested the Certificate of Need issuance in
an administrative hearing, but the final agency decision upheld
the issuance. Bio-Medical did not appeal the agency decision.
Thereafter, a divided panel of the Court of Appeals affirmed the trial
court’s ruling.

Bio-Medical filed an appeal with this Court based on the Court of
Appeals’ dissent, as well as a petition for a writ of supersedeas. DHHS
and Total Renal Care filed separate motions to dismiss Bio-Medical’s
appeal based on mootness.

After hearing oral arguments and carefully reviewing the record,
the parties’ briefs, and all other documents submitted, the Court con-
cludes that Bio-Medical’s claim is moot. Accordingly, Bio-Medical’s
appeal is dismissed.

APPEAL DISMISSED AS MOOT.

Justice TIMMONS-GOODSON did not participate in the consider-
ation or decision of this case.

DONNA WORNSTAFF v. DON RAY WORNSTAFF

No. 558A06
(Filed 9 March 2007)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 179 N.C. App. 516, 634 S.E.2d
567 (2006), affirming an order entered on 11 August 2005 by Judge
Amber Davis in District Court, Dare County. Heard in the Supreme
Court 14 February 2007.

Irvine Law Firm, PC, by Stephanie B. Irvine, for plaintiff-
appellee.

James R. Wills, 111 for defendant-appellant.

PER CURIAM.
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INRET.S., IIT & S.M.
[361 N.C. 231 (2007)]

Justice HUDSON took no part in the consideration or decision of
this case. The remaining members of the Court are equally divided,
with three members voting to affirm and three members voting to
reverse the decision of the Court of Appeals. Accordingly, the deci-
sion of the Court of Appeals is left undisturbed and stands without
precedential value. See State v. Harrison, 360 N.C. 394, 627 S.E.2d
461 (2006); Crawford v. Commercial Union Midwest Ins. Co., 356
N.C. 609, 572 S.E.2d 781 (2002).

AFFIRMED.

IN THE MATTER OF T.S., III AND S.M.

No. 384A06
(Filed 9 March 2007)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 178 N.C. App. 110, 631 S.E.2d
19 (2006), affirming an order entered 15 October 2004 by Judge G.
Galen Braddy in District Court, Pitt County. Heard in the Supreme
Court 13 February 2007.

Anthony H. Morris for petitioner-appellee Pitt County
Department of Social Services.

Richard E. Jester for respondent-appellant mother.
PER CURIAM.
AFFIRMED.

Justice HUDSON did not participate in the consideration or deci-
sion of this case.
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IN THE MATTER OF C.D.A.W.; A MINOR CHILD

No. 110A06
(Filed 9 March 2007)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 175 N.C. App. 680, 625 S.E.2d
139 (2006), affirming an order entered 20 July 2004 by Judge Susan E.
Bray in District Court, Guilford County. Heard in the Supreme Court
13 February 2007.

Guilford County Attorney’s Office, by James A. Dickens,
Deputy County Attorney, for petitioner-appellee Guilford
County Department of Social Services.

Joyce L. Terres for appellee Guardian ad Litem.

Carlton, Rhodes, & Carlton, by Gary C. Rhodes, for respondent-
appellant mother.

PER CURIAM.

AFFIRMED.
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CARTER-HUBBARD PUBL'G CO. v. WRMC HOSP. OPERATING CORP.
[361 N.C. 233 (2007)]
CARTER-HUBBARD PUBLISHING COMPANY, INC. v. WRMC HOSPITAL
OPERATING CORPORATION
No. 411A06
(Filed 9 March 2007)

Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a
divided panel of the Court of Appeals, 175 N.C. App. 680, 633 S.E.2d
682 (2006), affirming an order entered on 24 January 2005 by Judge
James M. Webb in Superior Court, Wilkes County. Heard in the
Supreme Court 14 February 2007.

Willardson, Lipscomb & Milley, LLP, by John S. Willardson, for
plaintiff-appellee.

McElwee Firm, PLLC, by John M. Logsdon, for defendant-
appellant.

Robinson, Bradshaw & Hinson, PA., by Mark W. Merritt and
Blake W. Thomas, for The Charlotte-Mecklenburg Hospital
Authority, amicus curiae.

The Bussian Law Firm, PLLC, by John A. Bussian, for the
North Carolina Press Associalion, amicus curiae.

PER CURIAM.
AFFIRMED.

Chief Justice PARKER and Justice HUDSON did not participate
in the consideration or decision of this case.
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STATE v. BADGETT
[361 N.C. 234 (2007)]

STATE OF NORTH CAROLINA v. JOHN SCOTT BADGETT

No. 522A04
(Filed 4 May 2007)

Evidence— prior crimes or bad acts—Killing of another vic-
tim—similarity—remoteness in time

The trial court did not err in a capital first-degree murder
case by denying defendant’s motion in limine under N.C.G.S.
§ 8C-1, Rule 404(b) to exclude evidence related to defendant’s
1992 Kkilling of another victim, because: (1) with respect to the
similarity requirement, the murder in the instant case and the
1992 killing exhibited remarkable parallels when both crimes
involved a fatal stab wound to an unarmed victim’s neck with
a folding pocketknife which occurred during an argument with
the victim in the victim’s home; (2) as to the temporal prox-
imity requirement, the trial court may properly exclude prison
time resulting from the previous conviction in its determina-
tion of whether that conviction is too remote in time to the
present crime, and defendant was in prison for five of the ten
years between the 1992 killing and the 2002 murder in the present
case, leaving only five years between the two crimes; and (3) the
trial court did not abuse its discretion under N.C.G.S. § 8C-1, Rule
403 by admitting the 1992 Kkilling when the trial court guarded
against the possibility of unfair prejudice by instructing the jury
to consider such evidence for the limited purposes allowed by
Rule 404(b), and these limiting instructions also specifically
admonished the jury not to consider the challenged evidence on
the issue of defendant’s character.

. Evidence— prior crimes or bad acts—prior conviction for

voluntary manslaughter—harmless error

The trial court committed harmless error in a capital first-
degree murder case by admitting evidence that defendant had
previously been convicted of voluntary manslaughter, because:
(1) contrary to the State’s contention, waiver did not occur when
the testimony admitted was the same testimony to which defend-
ant had raised the objection overruled by the trial court, and was
not later testimony accepted without objection; (2) defendant’s
reference to his prior conviction in closing argument did not
result in waiver when the trial court had admitted evidence of
defendant’s previous conviction, and defendant was entitled to
make a reasonable and bona fide effort to explain and minimize
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the impact of this evidence in closing argument without risking
waiver; and (3) although it was error to admit evidence from a
detective that defendant had been previously convicted of
manslaughter when defendant did not testify during the guilt-
innocence phase of this case, defendant failed to demonstrate
any reasonable possibility that the jury would have reached a dif-
ferent result had the evidence been excluded.

. Constitutional Law— right to presence—drawing random
names from pool of prospective jurors

Defendant’s right to presence was not violated in a capital
first-degree murder trial when the clerk allegedly drew random
names from the pool of prospective jurors outside of defendant’s
presence, because: (1) nothing in the record suggests that the
clerk failed to draw prospective jurors at random, in open court,
and in defendant’s presence; (2) defendant’s theory that the clerk
could have failed to properly carry out a routine task rests on
pure speculation; and (3) even assuming that the clerk’s random
draw was not performed in defendant’s presence, this fact does
not necessarily entitle defendant to a new trial when even though
the instant record does not indicate that the clerk formally spoke
the names of prospective jurors on the record, the clerk never-
theless drew names of prospective jurors at random, in open
court, and in defendant’s presence.

. Constitutional Law— right to presence—bailiff’s remind-
ers to prospective jurors to refrain from discussing case or
reading media accounts

The bailiff’'s reminders to prospective jurors in a capital
first-degree murder case to refrain from discussing the case or
reading media accounts of the case violated defendant’s right to
presence but were harmless beyond a reasonable doubt because:
(1) the record reflects the specific instructions the trial judge
sought to have administered to the jury because the trial judge
explicitly told the bailiff the substance of the instructions and
asked him to pass them along to the jury, and nothing in the
record suggests that the bailiff failed to instruct the jury as
the trial judge requested; and (2) a reminder by the bailiff to
prospective jurors and the jury itself to abide by the court’s
admonitions should not be considered an instruction as to the
law, since communications such as these do not relate to defend-
ant’s guilt or innocence.
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Constitutional Law— right to presence—trial judge met
with jury to thank them for service before discharging them

Defendant’s right to presence was not violated in a capital
first-degree murder case when the trial judge met with the jurors
to thank them for their service before discharging them, because:
(1) the jury’s service was complete at the time the trial judge
thanked and discharged the jury outside of defendant’s presence
since the meeting occurred after the jury had delivered its unani-
mous verdict and been polled at defendant’s request, and after
the trial court recorded the verdict; (2) even if defendant were
entitled to a re-polling of the jury under these circumstances, he
never asked the trial court to do so; and (3) as a practical matter,
our Supreme Court failed to see what a second polling of the jury
under these circumstances would have accomplished, as the only
plausible explanation for why the jury marked “no” on the verdict
form as to each mitigating circumstance at issue is that the jury
simply did not find the existence of those mitigating circum-
stances. N.C. Const. art. I, § 23.

. Sentencing— mitigating circumstances—mental or emo-

tional disturbance

The trial court did not err in a capital first-degree murder
case by failing to submit the N.C.G.S. § 15A-2000(f)(2) mitigating
circumstance that the murder was committed while defendant
was under the influence of mental or emotional disturbance, be-
cause: (1) two of defendant’s experts made no mention of inter-
mittent explosive disorder or any other disorder that would
require the submission of the (f)(2) mitigator; (2) the lone expert
who diagnosed defendant with intermittent explosive disorder
did so as a preliminary diagnosis offering no evidence or testi-
mony to explain the specific symptoms of this disorder or how
such symptoms would have affected defendant at the time of the
crime, she reached her preliminary diagnosis without following
the recommended practice of first ruling out all other disorders
associated with aggressive impulses and without ruling out
potential malingering, and she also admitted that she eventually
retreated from her initial preliminary diagnosis after learning
about defendant’s calculated attack on another inmate while in
prison which she believed was inconsistent with intermittent
explosive disorder; (3) the testimony supporting defendant’s
claim that he suffered from intermittent explosive disorder was
inadequate and highly controverted at best; (4) the trial court’s
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refusal to admit the (f)(2) mitigating circumstance is appropriate
when the events before, during, and after the Kkilling suggest
deliberation, and not the frenzied behavior of an emotionally dis-
turbed person; (5) nothing tantamount to substantial evidence of
brain damage was introduced into evidence at defendant’s trial,
and to the contrary, the evidence introduced revealed the plain
inability of defendant to control his temper when the mentally
disabled victim pointed at defendant and yelled; and (6) an inabil-
ity to control one’s temper is neither mental nor emotional dis-
turbance as contemplated by the (f)(2) mitigator.

. Sentencing— mitigating circumstances—impaired capacity

The trial court did not err in a capital first-degree murder
case by failing to submit the N.C.G.S. § 15A-2000(f)(6) mitigating
circumstance that the murder was committed while the capacity
of defendant to appreciate the criminality of his conduct or to
conform his conduct to the requirements of the law was
impaired, because: (1) for the same reasons that defendant’s
argument as to the (f)(2) mitigator failed, defendant’s argument
here fails as well when there is insufficient evidence in the record
that defendant suffered from intermittent explosive disorder; and
(2) the same evidence of deliberation which makes submission of
the (f)(2) mitigator improper also makes submission of the (f)(6)
mitigator improper when defendant’s initial lies to police about
his involvement in the murder and his washing and disposal of
the murder weapon tended to show that defendant fully appreci-
ated the criminality of his conduct.

. Constitutional Law— competency to stand trial—failure to
order competency hearing

The trial court did not err in a first-degree murder case by
failing to order a competency hearing sua sponte in the presence
of an allegedly bona fide doubt as to defendant’s competency to
stand trial, because: (1) the statutory right to a competency hear-
ing is waived by the failure to assert that right at trial, and noth-
ing in the instant record indicates that the prosecutors, defense
counsel, defendant, or the court raised the question of defend-
ant’s capacity to proceed at any point during the proceedings, nor
was there any motion made detailing the specific conduct sup-
porting such an allegation; (2) the evidence referenced by defend-
ant did not constitute substantial evidence requiring the trial
court to institute a competency hearing, and there was evidence
indicating that defendant was competent to stand trial, including
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that defendant was able to interact appropriately with his attor-
neys during the trial, he conferred with them on issues of law
applicable to his case, he followed their advice by declining to
testify during the guilt-innocence phase, he responded directly
and appropriately to questioning during the capital sentencing
proceeding as well as to the trial court’s inquiries throughout the
trial, he demonstrated a strong understanding of the proceedings
against him, and he consistently addressed the trial court with
appropriate deference and intelligent responses; (3) although the
record confirms that defendant was treated for anger manage-
ment and depression prior to trial, this evidence was insufficient
to establish a lack of competency; and (4) our Supreme Court
was unable to conclude that defendant’s desire for a speedy trial
resulting in a death sentence indicates a lack of competence to
stand trial. N.C.G.S. § 15A-1001(a).

. Sentencing— death penalty—proportionality

The trial court did not err in a first-degree murder case by
sentencing defendant to the death penalty, because: (1) defend-
ant was found guilty of first-degree murder on the basis of mal-
ice, premeditation and deliberation, and under the felony murder
rule; (2) there was substantial evidence of premeditation and
deliberation including that defendant stabbed the victim, then
physically restrained him from using his telephone to call for help
before watching him bleed to death, at some point in the struggle
defendant also used the pocketknife to slash the victim’s right
arm leaving a significant wound, and the folding pocketknife
used to murder the victim had to be pulled open before it could
be used; (3) the jury found the existence of the (e)(3) aggravating
circumstance based upon the defendant’s prior killing, and the
jury’s finding of the prior conviction of a violent felony aggravat-
ing circumstance is significant in finding a death sentence pro-
portionate; (4) defendant murdered the victim in the victim’s
home; and (5) the victim had shown defendant compassion by
allowing him to stay overnight as a guest in the victim’s home
on an occasion weeks prior to the murder, as well as on the
night of the murder, and in exchange for the victim’s kind will-
ingness to provide defendant with shelter from the cold
November temperatures, defendant repaid the victim’s compas-
sion by taking his life.

Justice HupsoN did not participate in the consideration or
decision of this case.
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Appeal of right pursuant to N.C.G.S. § 7A-27(a) from a judgment
imposing a sentence of death entered by Judge John O. Craig, III, on
6 May 2004 in Superior Court, Randolph County, upon a jury verdict
finding defendant guilty of first-degree murder. Heard in the Supreme
Court 11 September 2006.

Roy Cooper, Attorney General, by John H. Watters, Special
Deputy Attorney General, and Rudy Renfer, Assistant Attorney
General, for the state.

James R. Glover for defendant-appellant.

MARTIN, Justice.

On 3 March 2003, John Scott Badgett (defendant) was indicted
for the armed robbery and first-degree murder of Grover Arthur Kizer
(victim). Defendant was tried capitally at the 19 April 2004 criminal
session of Randolph County Superior Court. Defendant’s conviction
for first-degree murder was based on a theory of malice, premedita-
tion, and deliberation, and the felony murder rule. Following a capi-
tal sentencing proceeding, the jury recommended a sentence of
death. The trial court entered judgment accordingly and arrested
judgment on the robbery conviction. Defendant gave notice of appeal
pursuant to N.C.G.S. § 7A-27(a).

The evidence admitted during the guilt-innocence phase of
defendant’s trial tended to show the following: On or about 20
November 2002, defendant went to the victim’s house looking for a
place to spend the night. The victim had allowed defendant and
another friend to stay the night at his home a few weeks earlier. On
this occasion, the victim again offered defendant shelter.

At some point in the evening the victim, who suffered from a
mental disability, began complaining to defendant about his next-
door neighbors. He explained to defendant his belief that the police
had failed to respond adequately to complaints he had made against
the neighbors. At some point, the victim began yelling about “work-
ers of iniquity” and pointing his finger at defendant.

Defendant argued briefly with the victim, then opened a folding
pocketknife and stabbed him in the neck. The stabbing severed the
victim’s right carotid artery and damaged his trachea, Adam’s apple,
and windpipe. As blood squirted from his neck, the victim ran to a
telephone in his kitchen. Defendant followed the victim into the
kitchen and slashed the victim’s right arm with the pocketknife, leav-
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ing a deep wound. The victim picked up the telephone to call for help,
but defendant pushed him away from the phone, knocking him to the
floor. The victim fell prostrate, dying within a few minutes.

Once the victim was dead, defendant stole the victim’s wallet
containing his driver’s license and five dollars in cash. Defendant
then ransacked the victim’s house, stealing a substantial amount of
cash from a set of envelopes in the victim’s bedroom, as well as a
flashlight. Defendant then returned to his residence, where he hid
evidence of the murder. Defendant later traded the murder weapon
for five dollars worth of crack cocaine.

A few days later, defendant returned to the victim’s house and
entered by using the stolen flashlight to break a glass door at the rear
of the house. Defendant stole numerous collectable coins of value,
some of which he later exchanged for drugs. Defendant also stole
clothing, a butcher knife, a cigarette lighter bearing an inscription of
the victim’s name, a number of coins in saving containers, wrist
watches, and a pocket watch. Finally, he stole keys to the victim’s
house and vehicles. Defendant then left in the victim’s truck, leaving
the house in disarray with coins strewn across the floor.

Defendant became a suspect when the stolen truck linked him to
the murder. Police had recovered the stolen truck, which contained
numerous collectable coins belonging to the victim. When police
apprehended defendant, he was in possession of one of the victim’s
coins. Police brought defendant to the Asheboro Police Department
for questioning. Defendant initially lied about the murder, but admit-
ted to staying at the victim’s home approximately two weeks earlier
and riding in the victim’s truck. Defendant eventually gave police a
signed confession, which described the details of the murder.

Defendant’s description of the murder matched the evidence
police later recovered from defendant’s residence. This evidence con-
sisted of most of the items defendant stole from the victim, as well as
defendant’s blood-stained shoes from the night of the murder.
Additionally, police later recovered the murder weapon and traced it
to defendant.

The details of defendant’s confession also matched the story
defendant told James Parker and Randy Marks, two individuals with
whom defendant was incarcerated at different times following his
arrest. According to Parker, defendant admitted that he had stabbed
the victim because the victim was “running his mouth.”
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The state also introduced evidence that defendant had killed
another individual, J.C. Chriscoe, in October 1992. On that occasion,
defendant had attempted to obtain marijuana from Chriscoe’s room-
mate, who sold him tobacco instead. When defendant went to con-
front Chriscoe’s roommate, Chriscoe answered the door and quickly
became angry with defendant. The two exchanged blows, and defend-
ant ran up a flight of stairs to the second floor of the house. Chriscoe,
who was unarmed, followed defendant into a bedroom. The fight
ended when defendant stabbed Chriscoe in the neck with a folding
pocketknife. Defendant confessed the details of this killing to police
and provided them with a statement. Police were able to recover the
pocketknife used to kill Chriscoe in the neighborhood in which
defendant lived at the time. Defendant was convicted of voluntary
manslaughter for killing Chriscoe.

Defendant offered no evidence in the guilt-innocence phase. Ad-
ditional evidence admitted during the capital sentencing proceeding
tended to show the following:

After defendant pled guilty to voluntary manslaughter in 1993 for
killing Chriscoe, defendant received counseling while incarcerated to
address anger management issues. At trial, defendant described the
counseling program as “kind of silly,” and admitted that he eventually
decided not to complete it.

After serving his sentence for manslaughter, defendant took up
residence in Randolph County. Within six months, he resumed his use
of alcohol and cocaine. Defendant sought and obtained treatment for
substance abuse and received anger management counseling. After
completing the treatment program, defendant stayed at a halfway
house and later a boarding house. He was asked to leave that loca-
tion, however, and afterwards had no place to live. After a brief stay
with an acquaintance, defendant began sleeping in a storage room
next to a grocery store. On one occasion, however, the victim allowed
defendant to sleep in his house along with Tim Morris, a friend of
defendant’s from prison who knew the victim. On the night defendant
killed the victim, defendant had come to the victim’s house seeking
shelter from the cold November temperatures outside.

After being charged with murder in the instant case, defendant
once again sought counseling. Defendant met with a psychologist, Dr.
Thomas Ansbro, and two psychiatrists, Dr. Thomas Gresalfi and Dr.
Elizabeth Pekarek. All three mental health care providers concluded
that defendant suffered from irritability, anger management prob-
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lems, and depression. Additionally, Dr. Pekarek tentatively diagnosed
defendant with Tourette’s Disorder, intermittent explosive disorder,
and prominent antisocial traits. During one of his follow-up visits,
however, defendant informed Dr. Pekarek that he had stabbed
another inmate after waiting for hours for an ideal opportunity to
commit the assault. Acknowledging that such planned, deliberate
attacks were inconsistent with intermittent explosive disorder, Dr.
Pekarek retreated from her initial diagnosis of intermittent explosive
disorder. Neither Dr. Ansbro nor Dr. Gresalfi diagnosed defendant
with intermittent explosive disorder.

Defendant admitted in open court that he killed the victim and
recounted the details of the murder, which matched his previous con-
fession to police. In addition, defendant admitted that he: (1)
watched the victim die after pushing him to the floor; (2) cleaned the
victim’s blood off the murder weapon in the victim’s sink; and (3)
asked his cellmate’s mother to retrieve the victim’s wallet after he
was arrested for the murder.

Defendant admitted to the following violent acts over the previ-
ous seventeen years: (1) assaulting a coworker with a barstool in
1987; (2) assaulting a houseguest with a barstool in 1991; (3) assault-
ing an individual at a party in 1992; (4) fatally stabbing Chriscoe in
1992; (4) stabbing another inmate while in prison in 1994; (5) assault-
ing another inmate in the head in 1997; (6) assaulting another indi-
vidual in 2000; (7) murdering the victim in 2002; and (8) stabbing
another inmate while in jail awaiting trial in the instant case.

Defendant concluded his direct testimony in the penalty phase
with the following statement: “I just would like this to stop some-
where. You have the power to stop the seventeen-year-span of vio-
lence that I've left behind. I'm just tired of causing everyone pain.”
This implicit request for the death penalty was consistent with
defendant’s earlier behavior. Prior to trial, defendant wrote numerous
letters to the trial court and the Randolph County District Attorney
expressing his desire for a speedy trial resulting in a death sentence.

Additional facts and descriptions of events at trial, as necessary
to an understanding of defendant’s arguments, are set forth below.

GUILT-INNOCENCE PHASE

[1] Defendant first contends the trial court erred by denying his
motion in limine to exclude evidence related to defendant’s 1992
killing of J.C. Chriscoe under N.C. R. Evid. 404(b). After thoroughly
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comparing the facts of the 1992 killing with those of the instant case,
the trial court found that “there are sufficient similarities to allow the
evidence to come in under [Rule 404(b)] and that it would be proba-
tive for the jury to hear [evidence of the 1992 Kkilling] in order to prove
intent or preparation or plan, motive, perhaps even absence of mis-
take.” On appeal, defendant does not assign error or otherwise argue
to this Court that it was error to admit this evidence as proof of
intent, preparation, plan, motive, or absence of mistake. Rather,
defendant argues only that the prior killing of J.C. Chriscoe was too
dissimilar and remote in time to be admitted under Rule 404(b), and
that any probative value was substantially outweighed by unfair prej-
udice to defendant. Defendant’s argument is without merit.

N.C. R. Evid. 404(b) provides:

Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, prepara-
tion, plan, knowledge, identity, or absence of mistake, entrap-
ment or accident.

This Court has recognized that “Rule 404(b) is a ‘rule of inclusion of
relevant evidence of other crimes, wrongs, or acts by a defendant,
subject to but one exception requiring its exclusion if its only proba-
tive value is to show that the defendant has the propensity or dispo-
sition to commit an offense of the nature of the crime charged.’””
State v. Hyatt, 3556 N.C. 642, 661, 566 S.E.2d 61, 74 (2002) (quoting
State v. Coffey, 326 N.C. 268, 278-79, 389 S.E.2d 48, 54 (1990) (em-
phasis omitted in original)), cert. denied, 537 U.S. 1133 (2003). The
Rule, however, is “constrained by the requirements of similarity and
temporal proximity.” State v. Al-Bayyinah, 356 N.C. 150, 154, 567
S.E.2d 120, 123 (2002) (citations omitted). “When the features of the
earlier act are dissimilar from those of the offense with which the
defendant is currently charged, such evidence lacks probative value.”
State v. Artis, 325 N.C. 278, 299, 384 S.E.2d 470, 481 (1989), vacated
and remanded on other grounds, 494 U.S. 1023 (1990). Similarly,
“[wlhen otherwise similar offenses are distanced by significant
stretches of time, commonalities become less striking, and the pro-
bative value of the analogy attaches less to the acts than to the char-
acter of the actor.” Id.

In the instant case, the admission of evidence of the 1992 killing
of Chriscoe satisfied both the similarity and temporal requirements of
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Rule 404(b). With respect to the similarity requirement, the murder in
the instant case and the 1992 killing exhibited remarkable parallels.
Both crimes involved a fatal stab wound to an unarmed victim’s neck
with a folding pocketknife, which occurred during an argument with
the victim in the victim’s home. We conclude that these crimes are
sufficiently similar for purposes of Rule 404(b). See State v. Carter,
338 N.C. 569, 588-89, 451 S.E.2d 157, 167-68 (1994) (holding that evi-
dence of a previous assault committed by the defendant satisfied the
similarity requirement of Rule 404(b) when both the previous offense
and that for which the defendant was tried involved a blow above the
right eye with a brick-like object), cert. denied, 515 U.S. 1107 (1995);
see also State v. Hipps, 348 N.C. 377, 404-05, 501 S.E.2d 625, 641-42
(1998) (holding that evidence of a previous murder committed by the
defendant satisfied the similarity requirement of Rule 404(b) when
both the previous offense and that for which defendant was tried
involved similar knife wounds and head trauma to the victim), cert.
denied, 525 U.S. 1180 (1999).

As to the temporal proximity requirement, the trial court may
properly exclude prison time resulting from the previous conviction
in its determination of whether that conviction is too remote in time
to the present crime. State v. Lloyd, 354 N.C. 76, 91, 552 S.E.2d 596,
610 (2001) (“It is proper to exclude time defendant spent in prison
when determining whether prior acts are too remote.” (citations and
internal quotation marks omitted)); see also, e.g., State v. Riddick,
316 N.C. 127, 134, 340 S.E.2d 422, 427 (1986) (noting that “incarcera-
tion effectively explain[ed] the remoteness in time”). Here, defendant
was in prison for five of the ten years between the 1992 killing and the
2002 murder in the present case, leaving only five years between the
two crimes for purposes of the temporal requirement. As a result, the
introduction of the challenged evidence satisfied the temporal
requirement of Rule 404(b). Cf. Hipps, 348 N.C. at 405, 501 S.E.2d at
642 (holding that introducing evidence of crime commi