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CASES AT LAW

ARGUED AND DETERMINED

SUPREME COURT
NORTH CAROLINA
RAL_AI;IGH |

 DECEMBER TERM, 1852

THOMAS ROOKS v. JAMES P. MOORE.

1. Turpentine trees are the subject of lease.

2. Where A, let turpentine trees to B., and was by the contract to receive
a share of the.crop made by him: Held, that A. cannot maintain trover
for a conversion of the turpentine, before a division.

Tr1s was an action of trover, brought to recover the value of eight .
barrels of turpentine. On the trial before his Honor Judge Caldwell,
at New Harover Special Court, in June, 1852, the case was as follows:
The plaintiff being the owner of a tract of land on which were pine trees
cut for the purpose of dipping turpentine, agreed with one Black that
he might cultivate the trees and dip the turpentine, and have the boxes
for a year, Black promising to pay him therefor one-fourth of the
turpentine, and to apply the residue to the satisfaction of a debt for
which the plaintiff was bound as his surety. During the year, and after
Black had dipped out eight barrels, which were in the woods where they
were filled, the defendant caused them to be seized under an execution
in his favor against Black, and converted them. The plaintiff contended
that, under the agreement, he had such property in the turpentine, as
it was gathered, as entitled him to maintain trover for it, Black being
a mere laborer for him. His Honor thought otherwise, and in-
structed the jury that it was a case of renting, in which none of ( 2 )
the turpentine was the property of the plaintiff until after a
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division; and Black’s undertaking to make a certain application of the |
proceeds, did not alter the case. There was a verdict for the defendant,
rule for a new trial discharged, and the plaintiff appealed.

J. H. Bryan for plaintiff.
No counsel for defendant.

Peagson, J. If Black was a hireling, whose wages were to be paid
by an allowance of a certain part of the turpentine made by him, then
the whole of the turpentine belonged to the plaintiff, until he delivered
over to Black his share as wages.

If Black was a lessee of the trees for one year, and, by way of rent,
was to deliver to the plaintiff one-fourth of the turpentine made, then
the whole belonged to Black until he delivered over to the plaintiff
his share as rent.

The case states, that the “plaintiff agreed with Black that he might
cultivate the trees and dip the turpentine, and have the boxes for a year; -
and Black promised to pay him therefor one-fourth of the turpentine.”
This is clearly a lease for one year, provided turpentine trees can be
leased. That is the question in the case.

The authorities cited in Bacon’s Abrid., titled, “Leases and terms for
years,” leave no doubt on this question. So, under title, “Ejectment,”
it is said ejectment lies pro prima tonsura, that is, if a man has a grant
of the first grass that grows on the land every year, he may recover in
ejectment; for the first grass, or prima tonsura, is the best profit, and,
therefore, he that hath it shall be esteemed the proprietor of the land
"itself—for the after grass, or feeding, is in the nature of commonage.
So, ejectment lies pro herbagia, because the herbage is the most signal
profit of the soil, and the grantee hath a right at all times to enter and
take it. But ejectment doth not lie de pannagio, “because this is only
the masts that fall from trees, which the swine feed on, and not part of
the soil, as the herbage is.” These positions are settled by many cases
there cited.

It may be that the privilege of picking up pine knots, to be burnt

into tar, has the same relation to the right of cultivating the
( 8 ) trees for turpentine that pannagio, or the privilege of taking the

mast that falls, has to the right to take the herbage. However
this may be, it is clear that the right to cultivate the trees for turpentine
is the “most signal and best part of the land,” fit for that purpose, and
consequently, he that hath it is esteemed the proprietor of the land, for
the time necessary to cultivate and take it away; and the right to bring
ejectment implies that it is the subject of lease.

20
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It was said by Mr. Bryan, that the plaintiff and Black were tenants
in common. We did not clearly see the ground upon which he took this
position; but even if it were so, the plaintiff cannot maintain trover;
for to maintain that action between tenants in common, it is necessary
to show a destruction of the property, or some act tantamount to a
destruction, Here there was a mere conversion by the defendant, claim-
ing under Black.

Prr Curianm. : Judgment affirmed.

Cited: Denton v. Strickland, 48 N, C., 83; Powell », Hill, 64 N. C,,
171; Shearin v. Rigsbee, 97 N. C., 220.

NEHEMIAH TINDELL v. MIAL WALL.

1. The service of an attachment in the hands of a garnishee, creates a lien on
the debt or money due by him to the debtor, so that he cannot, by pay-
ment to the debtor, subsequent thereto, discharge himself from liability.

2. Therefore, where the garnishee, in his garnishment, admits his indebted-
ness to the defendant in the attachment, and subsequently thereto his
agent pays the debt so admitted to be due by him, the plaintiff is never-
theless entitled to have the debt condemned in the hands of the garnishee
to satisfy his demand.

3. Nor is it any defense to the garnishee, that before he was summoned, his
agent had notice from a third person not to pay the debt, as the plaintiff
had threatened, or was about to sue out an attachment.

Ture defendant was summoned as garnishee on 24 December, 1849,
under an attachment of the same date, sued out at the instance of the
plaintiff against one Henry Adcock, residing in Mississippi, and re-
turnable to the January Term, 1850, of Awsox County Court. The
defendant, in his answer, stated in substance: That he was indebted to
Adcock in the sum of $150; but that on 8 November preceding, his
brother, Edwin Wall, also a resident of Mississippi, being then about
leaving for that State, agreed with him to pay Adecock the said
debt, on his return there. He further states in his amended ( 4 )
answer in the Superior Court, that he did not, from that time,
see or hear from his brother until about April, 1850, when he returned
to Anson, and brought him his note to Adcock, and informed defendant
that he had paid it off in March, 1850, in pursuance of their arrangement
the fall before; that the payment to Adcock by his brother was made
without any other direction from defendant than that given in Novem-
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ber, 1849, and that he was informed by him, and believed that the
payment was made by his brother, without any knowledge of the attach-
ment being sued out by the plaintiff, or of the defendant being sum-
moned as garnishee. The defendant further stated that he had been
informed by his father, James Mials, that he wrote to Edwin Mials,
in Mississippi; that the plaintiff threatened suing out an attachment
against Adcock, and not to pay the debt to Adeock; but of this letter the
defendant .had no information, until summoned under the attachment.
On the trial before Caldwell, J., at Anson Superior Court, on the
last cirenit, several issues were submitted to the jury, to which they
responded by their verdict: (1) That the debt of $150, due from Mial
Wall to Adeock, was paid to said Adecock by Edwin Wall, of Mississippi,
on 11 March, 1850; (2) that Edwin Wall had no notice from Mial Wall
that he had been summoned as garnishee at the instance of the plaintiff
‘in the attachment against Adeock; (8) that said Mial Wall did not,
after he was summoned, countermand the payment to Adcock by Edwin
Wall, before the payment was made in Mississippi; (4) that Edwin
Wall had no notice that plaintiff had sued out the attachment against
Adcock before he made the payment as aforesaid; but that he had
notice from a third person before he made the payment, that the plaintiff
spoke of taking out an attachment; (5) that Mial Wall had sufficient
time -to countermand the payment of $150 made by Edwin Wall to
Adcock, between the service of the garnishment and the payment of
the money by Edwin Wall to Adcock. In addition to the finding by the
jury, it was admitted by the parties, that the single bill held by Adecock
against Mial Wall was negotiable paper in Mississippi, and that it wa$

there paid by Edwin Wall to Adeock, as agent of Mial Wall.
Upon the verdiet, his Honor gave judgment for the plaintiff
( 5 ) against Mial Wall for the amount of the plaintiff’s debt, on
which judgment had been theretofore obtained, and the costs of

suit, and the defendant appealed.

Strange for plaintiff.
J. H. Bryan for defendant.

- Nasg, C. J. The question in this case arises under the garnishment
of the defendant. The defendant was indebted to one Adcock, who lived
in the State of Mississippi, and Adcock was indebted to the plaintiff,
who sued out an attachment against him, and the defendant was sum-
moned as garnishee. In his answer, the defendant admitted his indebted-
ness to Adcock, but stated that before the attachment issued, he had
directed his brother, who was indebted to him, and lived in Mississippi,
22
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to pay Adcock his debt; and that he was informed by his brother that
he had paid it over to Adcock on the 2d Monday of March, 1850.
Upon the trial of the garnishment, several issues were submitted to the
jury, to all of which they responded in their verdict; and find that
Edwin Wall, the agent of defendant, paid the money to Adeock on 15
Mareh, 1850, at which time he had no notice from the defendant of his
being summoned as a garnishee in the case, and that the defendant had
sufficient time, after his being summoned as such garnishee, to have
countermanded his authority given to his agent to make such payment.
They further find that before the payment was made by the agent of
the defendant, he, the agent, had been informed by a third person, that
the plaintiff, Tindell, threatened to take out an attachient against
the property of the said Adcock, in Anson County. Upon this finding,
‘the court gave judgment for the plaintiff. In this judgment we perceive
no error. At the time the defendant was summoned as a garnishee,
he was indebted to Adcock in a sum sufficient to discharge his claim
against the latter. The attachment issued on 24 December, 1849, and he
was summoned the same day. The attachment created a lien upon the
debt of money due from the defendant to Adcock, so that the defendant
could not, by any payment to Adcock subsequent thereto, discharge
himself from his liability to the plaintiff in the attachment.

It was his duty to have immediately countermanded the authority ( 6 )
given to his agent. He failed to do so, although he had sufficient

time to have done it. If he has to pay the money a second time, it is
the result of his own negligence. The information which the jury find
was given to the agent, that the plaintiff threatened to take out an
attachment, was no countermand of the authority given to him to make
the payment, and cannot interfere with the plaintiff’s right to a judg-
ment condemning the debt for the payment of his judgment.

Per Curiam, Judgment affirmed.

STATE v. LEVI, A SLAVE,

1. Upon the conviction of a slave, under the 4_8th‘ section of 111th chapter
of Revised Statutes, the owner, and not the hirer, is liable for the costs
of the prosecution.

2. The case of the State v. Mann, 13 N. C., 263, cited and approved.

TuE. prisoner was indicted at Caswrrr, at the Fall Terms, 1851, for
burglary, of which, upon his trial, he was acquitted; but was found
guilty of grand laceny. In the bill of indictment, he was charged to
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be the property of George Williamson, who was duly notified to come
forward and defend him. It was proved that said Williamson was his
owner, but during that year he had hired him to one John F. Wagstaff,
who also had notice to appear and defend the slave. After sentence was
pronounced against the slave for the offense of which he was convieted,
his Honor, Judge Ellis, gave judgment against the said Wagstaff for
the costs of the prosecution, from which he appealed to the Supreme
Court.

Attorney-General for the State.
Miller for defendant.

Bartig, J. The authority upon which his Honor proceeded in g1v1ng
the Judgment from which the appeal is taken, is to be found in the
48th section of the 111th chapter of the Revised Statutes. The section

provides, that, “when a slave shall be apprehended for any
( 7 ) offense, the punishment whereof may affect life, member, or limb,

it shall be the duty of the sheriff, and he is hereby required, to
serve the owner of such slave, if known, with notice of the trial ten days
previous thereto (which notice shall be proved to the court), in order
that the owner may have an opportunity of defending said slave”; and
it then goes on to declare, that all costs attending the trial of such slave
shall, in case of his eonviction, be paid by the owner or owners. His
Honor must have supposed that the temporary hirer was the owner,
within the meaning of the statute, and in that, we think, he erred.
We are not aware of any adjudication upon the point, but upon a proper
construction of the act, we think the permanent owner, and not the
mere hirer for a year, was the person intended. There can be no doubt
that the owner, who is to pay the costs in case the slave be convicted,
is the same person upon whom the notice of trial is directed to be served.
Upon whom, then, is that to be? Certainly the one who has the greatest
interest in the life, member, or limb of the slave who is about to be tried.
The very reason given in the statute for ordering a notice to be served,
shows that the Legislature desired to act with justice to him whose
property might be affected by the result of the trial, and with humanity
towards the slave, whose life or limbs might be in Jeopardy Such being
the manifest object of the Legislature, it is reasonable to suppose that
it intended to mnotify the person who would most probably attend to
the monition, and not one whose interest in the slave would be so slight
that he would most likely be unwilling to incur the trouble and expense
of a defense. That this is a proper construction of the enactment in
question, is more clearly shown by a reference to other sections in the
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same chapter, and to the sections 75, 79, and 84 of the 34th chapter of
the Revised Statutes. In the 19th and 45th sections, the former of
which points out the mode by which the proceeds of the sale of a run-
away slave may be recovered, and the latter prescribes that in the county
and Superior Courts, a slave shall be entitled to trial by a jury of
freeholders, who shall also be slave owners, it is obvious that none but
permanent owners were meant, and, therefore, no other word than
“owners” was used to describe them. But in the 26th section, where
the policy was to make any person who had slaves in his em-
ployment liable for their depredations, if they were not well ( 8 )
clothed and fed, the words, “master, owner, or possessor,” are
emiployed. So, in the enactments relative to trafficking with slaves, and
sending slaves to hunt in the woods with a gun in the night, by firelight,
the terms used are, respectively, “owner or manager,” chapter 34, sec-
tion T5—“owner, overseer, or employer,” same chapter, section 78—and
“master or the person in whose service the slave may be,” same chapter,
section 84. Thus we see, then, when the Legislature intended to embrace,
in any enactment, persons other than the absolute owners, having slaves
in their service or employment, it used suitable words to designate them,
and to distinguish them from such owners. We think, then, that the
conclusion is a fair one, that when the term “owners” only is used, it
means the absolute owners in contradistinetion to the mere hirers or
temporary owners. )

In coming to this conclusion we have not overlooked the case of S.
v. Mann, 13 N. C., 263, referred to by the Attorney-General. That
case deecided, only that one who has a right to the labor of a slave, has
also the right to all the means of controlling his conduct, which the
owner has; and like the owner, cannot be indicted for a mere battery
upon him. That principle no more entitles the hirer to all the rights,
and imposes upon him all the responsibilities of the cwner, than does
the principle which makes a schoolmaster stand, in some respects, in loco
parentts, make bim so stand in all respeets.

The judgment against Wagstaff must be reversed, which must be
certified to the Superior Court of law for the county of Caswell, in
order that that court may proceed to give judgment for the costs of the
prosecution of Levi against his owner, George Williamson.

Prr Curiam. Judgment reversed, and ordered accordingly.
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(9)
STATE v. ABRAM M. WEAVER.

The 12th section, 34th chapter Revised Statutes, in regard to. the offense
of taking and conveying a free Negro out of the State, with intent to sell
him as a slave, includes only cases in which the taking is by violence;
and does not extend to cases where the Negro is induced to go by per-
suasion, seduction, or deception.

TrE defendant was indicted, under the act of Assembly (chapter
34, section 12, Revised Statutes), for taking and conveying a iree Negro
named Jim Corn, out of the State, with intent to sell him as a slave.
The indictment contained several counts, in which the taking and con-
veying away were differently laid—to be by “violence,” by “seduction,”
by “persuasion,” by “deception.” On the trial before his Honor, Judge
Ellis, at Surry, on the last fall circuit, the evidence for the State was
substantially as follows: John Brown testified that in the spring of
1848, the prisoner proposed to join him in a trip to Stokes Court, for
the purpose of trading—the prisoner to furnish the wagon, and the
witness the horses. They started off to Germanton, he having fish in
the wagon, and the prisoner guns. While camped at Robertson’s branch,
one Robertson came and asked prisoner if the free Negro, Jim Corn,
was going with him on a trip over the mountains. Prisoner said, not
to his knowledge. Robertson then remarked that he had seen Jim Corn
a few hours before, and he sald he was going with the prisoner on a
trip over the mountains. The prisoner then said there had been some
talk about it, but if Corn wanted to go, he should not sleep in the wagon.
They, witness and prisoner, went on to Germanton next day. Not being
suceessful in trading, the prisoner proposed to go to Mount Airy, and
over the mountains. To this witness assented. Prisoner proposed that
they should take Jim Corn with them to wait on them, but witness ob-
jected, there being but a one-horse wagon and two of them, and that they
would have no use for him. The prisoner finally agreed to pay the ex-
penses of the boy on the road, and witness, on these terms, agreed that he
might go. They all went on together with the wagon from Stokes County,
through Surry, and out of that county into Virginia. They traveled
along the usual public road, and in an open manner. There was no at-

tempt to conceal the boy, Corn. On the road, after they had
(10) passed into Virginia about fifty miles, Corn gave the witness
some insolence, when the latter gave him a blow which knocked
him down. The prisoner told him not to abuse the boy, that he in-
tended to put him in his pocket before he got back. This was said in
a jocular way, and the witness so regarded it. At another time, after
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this, when the boy fell behind on the road, prisoner said he was afraid
the boy would go back—that he intended to put him in his pocket before
be got back. The witness considered this a jocular remark. They went
together to Burk’s Garden, in Virginia, to the house of one Lowder,
with whom the prisoner had some talk, and with whom-he rode off, and
returned with another man. Suspecting that the prisoner intended to sell
the boy, Jim Corn, the witness took his horse from the wagon and re-
turned to North Carolina. He left the prisoner, Corn, and a man named
Orfall at Lowder’s, in Virginia; had never seen Corn since. He told
Lovi Stafford of uhe oceurrence soon after he returned. Evidence was also
offered of the prisoner’s confessions of having sold the boy, Corn, in
Virginia, and connecting Corn with the prisoner in traveling together
from the county of Stokes, where Corn lived, on to the Virginia line.

The prisoner’s counsel contended that the act of Assembly was in-
operative, for the reason that it contemplates that a part of the trans-
action constituting the offense must take place in another state. (2)
That actual violence is necessary to be used as a means of taking him
from the State, and no such violence was proved. (3) That the taking
was from the county of Stokes, and that the county of Surry had no
jurisdiction of the offense.

His Honor was of opinion that the statute was sufficient to prohibit
the taking of free Negroes from the State, under the circumstances
there specified. That although there was no evidence of violence used
in taking the Negro from the State, any means equivalent to actual
violence, as deception, seduction, and persuasion, would meet the requisi-
tions of the statute. That although the Negro may have been taken from
Stokes County, yet if the prisoner passed with him through Surry
County, and from thence immediately into the State of Virginia, that
would be a sufficient taking in Surry. His Honor instructed the jury,
that if the free Negro consented to go, and be sold by the
prisoner, this consent would deprive the act of its criminal char- (11)
acter, and it would be no offense. But if the prisoner took the
free Negro from Surry County into Virginia by practicing a deception
upon him—as that he was to go simply on a trip over the mountains,
or by similar means, with the intent to sell and dispose of him, he
would be guilty. That the taking must be with the intent o sell and
dispose of, and that it must be from this State to Virginia. The pris-
oner’s counsel insisted that there was not evidence of an intention to
sell the free Negro, entertained by the prisoner before he left this
State. His Honor then charged the jury, that if they believed the
prisoner sold the Negro, Jim Corn, into slavery, in the State of Vir-
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ginia, this fact, and the other circumstances in the case, were evidence
to be considered by them on the said question of intention, and from
which they might find said intention on the part of the prisoner, whilst
in North Carolina.

The jury returned a general verdiet of guilty. The prisoner’s counsel
moved for a new trial, on the ground of error in the instructions as
specified ; and also moved in arrest of judgment; both of which motions
were overruled, and sentence of death being pronounced upon the
prisoner, he prayed an appeal to the Supreme Court, which was granted
without security, it appearing that he was insolvent, and unable to give
bond.

Attorney-General for the State.
J. H. Bryan and Morehead for prisoner.

Prarsox, J. There was no evidence that the free Negro was taken
and conveyed out of this State by violence; but his Honor was of opinion,
that the statute embraced cases where the object was affected by “decep-
tion,” “seduction,” or “persuasion”—in other words, that the statute
embraced cases in which fraud is the means used, as well as cases where
foree is resorted to.

The original act was passed in 1779. This is the first time a con-
struction has been called for, in reference to the section in respect to
free Negroes; whereas, its fellow, the section in respect to slaves, has
been: very frequently before the Court, and has given rise to much

refinement and subtle disquisition. For the purpose of avoiding
(12) this, we pass over several points which have been presented, and

confine ourselves to the duty of endeavoring to fix a construe-
tion, so far only as is necessary to the decision of the case before us.

The court below erred in extending the statute to cases where fraud
is the means nsed. The statute creates a felony only where a free Negro
is, by force, taken and conveyed out of the State, with an intent to
sell him as a slave. The 10th section, Revised Statutes, chapter 34,
in regard to slaves, and the 12th section, in regard to free Negroes, re-
enacting the act of 1779, are expressed in the same words, with these
exceptions:

1. The former has the word, “steal”—the latter omits it; why? Be-
cause free Negroes are not property, and, therefore, not the subject of
larceny.

2. The former has the word, “seduction”—the latter omits it; why?
This is the point upon which the construction turns. The former uses
the words, “violence or seduction,” the latter uses the word, “violence,”
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and leaves out “seduction.” It cannot, therefore, be construed, as if the
word, “seduction,” had not been left out, without considering the omis-
sion as a mere act of negligence, which would be indecent. It is certain,
“seduction,” used in the one section to denote means of fraud, as dis-
tinguished from force, is not used in the other. Consequently, the two
sections do not admit of the same construetion.

The idea, then, suggests itself, why should there be a difference? In
the language of my Lord Coke, “this is the very lock and key to set
open the windows of the statute.” The former is for the protection
of the owner of a slave, the latter for the protection of the free Negro.
The injury to the owner is the same, whether his property be taken
away by force or fraud. It is otherwise in regard to a free Negro.
As a subject of the State, he has a right to expect protection against
force; but if he yield to seduction or persuasion, or allows himself to be
beguiled by fraud, and of his own accord goes out of the State, it is
his own folly. And although he has the protection of the State, and
can bring an action for damages, be has no right to call for protection
by the use of the strong arm of the criminal Iaw, when he consents to
the act, and does it of his own folly.

The construction of a statute which uses the word “violence,” and
omits “seduction,” which is used in a section immediately pre-
ceding, must be strained, if it is made to take in a case of ( 13)
seduction, or persuasion, or deception, or any other term used
to denote fraud, as distinguished from force. A parallel case is that of
rape. Females are protected against force by making the act felony; but
if the object is effected by seduction, persuasion, or deception, it is her
own folly—her misfortune.

3. The former uses the words, “take or convey away”; the laiter,
¥take or convey out of this State into another”” Why? The former
was intended to protect the owner of a slave from any felonious taking
or carrying away of his property. The latter was more sparing in the
creation of a new felony, because, if a free Negro is taken by force and
carried from one part of the State to another, so long as he is left in the
State, his remedy by action is deemed a sufficient protection.

4. The latter omits the words, “or with an intent to appropriate to
his own use.” Why? We suppose, for the reason that it was not con-
sidered probable that any one would, by violence, take a free Negro -
and carry him out of the State with an intent to make him a slave, and
keep him in-his own employment. The danger apprehended was the
intent to sell him as a slave; and the statute is therefore restrictive to
the end whick was apprehended. This difference is noticed, simply for
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the purpose of contrasting the two sections, whereby it will appear that
the words are precisely the same, except when it was intended to make
a difference.

The statute uses the expression, “or by any other means.” What
effect is to be given to this? It is used in both sections, and signifies
any other means of a like kind, in the sense of “otherwise.” There is
a clear authority for this construection in regard to statutes concerning
the right of property; a forliori, it must be so, in regard to a statute
creating a new felony. Dwarris on Statutes, 778, 4 Rep., 3. “Violence”
is a general term, and includes all sorts of force. Any other means of a
like kind, adds nothing to the meaning, and is surplusage, or a gen-
erality, thrown in ex abundante cautela. So, the 10th section, having
provided against stealing, and taking and conveying away by violence
or seduction—that is, by force or fraud—covered the whole ground; and
the expression, “by any other means,” is mere surplusage.

The idea of taking and conveying away a slave, considered

(14) as property, or a horse, or a dog, by seduction, as distinguished
from laying hands on them, is intelligible; for they may be tolled

or enticed away, and the injury to the owner is the same as if it were
done by force. But how a free Negro, who is an intelligent being and
a free agent, can be taken and conveyed out of the State unless force is
used in taking him, cannot well be conceived. Taking, unless used in
the sense applicable to property alone, cannot be applied to a free
agent, 5o as to exclude the idea of force, as the very word imports force;
and so, taking and carrying a free Negro out of the State, by seduction
or persuasion or deception, are incongruous tferms; and hence the
omission of the word seduction, in the section concerning free Negroes.

If this section includes fraud, it necessarily extends to all kinds of
fraud. Consequently, if one, by a bare falsehood, induces a free Negrg
to go out of the State, and there is the intent to sell him as a slave, the
felony is consummated the instant the Negro crosses the line; for it is
not necessary that he should be actnally sold as a slave, the intent being
the gist of the crime. So, there is not only a new felony created by the
statute, but a new species of felony, depending upon the thought and
not the deed—a felony, without any overt act. Such a construction
would violate all of the analogies of our criminal law, which, to con-
stitute treason or felony, requires some ontward, visible act, about which
" there can be no mistake; and does not allow the life of a citizen to be
forfeited, merely for using words, no matter what may be the intent.

It struck his Honor, that a construction including all sorts of fraud,
as well as force, was too broad; and hence he was inclined to make an
exception, where the free Negro was privy to the intent, and consented
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to go and be sold as a slave, under the expectation of sharing the spoils.
The necessity for making this exception concedes the whole question of
construction. The statute is first to be added to, by inserting the word
seduction, and then by adding a proviso, that if the free Negro was
privy to, or had reason to believe the intent was to sell him, then, and
in that case, it should not be a felony within the meaning and purview
of the statute, unless he was taken and conveyed out of the State by
violence. The statute contains no such proviso. If it extends to frand
at all, it includes all cases of fraud. The court has no right

to make any exception; and yet it is conceded that it could not ( 15 )
have been the intention to include a case of fraud, where the free
Negro is privy to the intent, and the bait or means of seduction held
out to him is, that he should have a share of the spoils. A false promise
of this kind is the means of seduction that would most frequently be
resorted to; and surely a wretch who would listen to it, has no right to
call for protection.

The necessity for making an exception proves that this statute does
not include cages of fraud. It could not have been the intention of the
framers of the statute to make the life of a prisoner depend upon his
being able to prove that the free Negro was privy to, or had notice of,
the intent. :

Pzer Curram. Judgment reversed, and venire de novo awarded.

.
WILLIAM BARNES v. MATILDA HARRIS Axp HENRY NANCH.

1. A plaintiff cannot convert an action founded on contract into a tort,
so as to charge a feme covert defendant. To do so, the tort complained
of must be an actual trespass.

2. Therefore, where the plaintiff hired to the wife of A. a horse, she acting
as agent for her husband, and the horse was injured by immoderate
driving, and the action was brought against the husband and wife jointly,
but abated by his death as to the former: Held, that the action does
not survive against the wife.

TuE plaintiff declared in tort, arising out of a contract of bailment.
Plea, general issue. On the trial before Caldwell, J., at Spring Term,
1852, of Rockinenam Superior Court, the case was as follows: The
defendant, Matilda Harris, the wife of Jesse Harris, borrowed from
plaintiff a horse to drive to Wentworth, distant some fourteen miles, on
her husband’s business. The horse was injured by the hard driving and
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overloading the vehicle in which it was driven. Several witnesses testi-
fied to the direct injury done to the plaintiff’s horse, and the length of
time he was deprived of the use of it. The suit was brought against the
said Jesse, as well as the other two defendants, but it was allowed to
abate, on his death, as to him.
The only question in the case was as to the liability of the
(16) feme defendant; and on this his Honor, the presiding judge,
charged that it was the contract of the husband, and that the
wife could not be made liable, by electing to sue her in tort. The jury
returned a verdict for the defendants aceordingly, and judgment being
rendered thereon, the plaintiff appealed.

J. H. Bryan for plaintiff.
Miller for defendant.

Nasu, C. J. The action was commenced against Jesse Harris and
wife, the present defendant, Matilda Harris, and against Henry Nance,
the other defendant. -Jesse Harris is dead, and the suit abated as to him;
and the only question raised by the bill of exceptions is, ean it be carried
on, or survive against the wife? On the part of the plaintiff, it is ad-
‘mitted that in the contract of bailment, Mrs. Harris was the agent
of her husband, and on it she is not liable; but it is sought to subject
her by deserting the contract, and suing in tort, upon the ground that a
feme covert is answerable for her own personal trespasses, and may be
sued with her husband, and that if he die pending the action, the suit
will not abate as to her. The principle is correct in the abstract, and
if the facts set forfh in the ease amount to such a trespass on her part,
then the suit is properly prosecuted against her. All persons are liable
for their own tortious acts, unconnected with, or in disaffirmance of,
a contract. Thus, though an infant cannot be sued upon his contract,
except for necessaries, yet he is liable in damages for an assault and
battery, and for his slander; but a person cannot, by changing his
form of action, charge him for a breach of contract, as for negligence or
immoderate use of a horse. Jennings v. Rundall, 8 Term Rep., 335. In
that case, the immoderate use of the horse, which was the gravamen of
the plaintifP’s claim, and which had been hired to the defendant, who
was an infant, was strongly urged as being a tortious act, which would
sustain the action. It was decided that the plaintiff could not recover,
because the cause of action grew out of a contract, for a breach of
which no action could be sustained. If this were not the law, the
protection thrown around infants, would in many instances be fruit-
less. A married woman is not personally liable for her contracts
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of any kind; but if she commit an actual tort, she is liable, and (17 )
may be sued jointly with her husband; but it must be an actual

tort, as an assault and battery, and not a constructive one, arising from
ignorance and negligence. Coke Lit., 180, B. n., 4. It is admitted in this
case, that in borrowing the horse from the plaintiff, she was acting as
the agent of her hushand; and, therefore, the attempt is made to charge
her in tort. Two tortious facts are alleged——the one overloading the
vehicle, and the other immoderate driving. We understand from the
case, that she both loaded and drove the vehicle. Do both or either
of these acts amount to such an actual trespass, as to subject her to an
action? We are very clearly of opinion they do not. Both the overload-
ing and immoderate driving were acts of negligence or want of skill.
In the case of the infant, we have seen that immoderate driving was
not such a tortious act, as subjected the defendant to an action of tort.
Why should it in a feme covert? Neither was answerable upon the
contract, and both are answerable for an actual tort. The case discloses
no act of the defendant, Matilda, amounting to such a tort. It is not
shown that she struck the horse a blow on the ridé. If she had beaten
him with a club, or cut him with a knife, whereby he was injured, or
his owner deprived of his services, she would have been answerable—
and for an actual tort. We see no error in the judgment, and it is
affirmed.

Prr Curiam. Judgment affirmed.

Cited: Burnett v. Nicholson, 86 N. C., 99; Morris Plan Co. v. Palmer,
185 N. C, 117.

ELIZABETH WINSLOW ET AL, v. JESSIE COPELAND, ADMINISTRATOR,

‘Where, by marriage articles, the power of appointing the estate by will is
given to the feme, and no disposition of the same is made by the parties,
in default of such appointment: Held, that a will, made by her before the
marriage, will be revoked thereby, under the provisions of the act of
1844-5, chapter 33, section 10.

Tuis was an issue of devisavit vel non. The plaintifis filed their
petition in the county court, praying to have a paper-writing, purport-
ing to be the last will and testament of Elizabeth Copeland, the
defendant’s intestate, admitted to probate. The petition set forth ( 18)
a marriage contract between the defendant and his intestate, then
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Elizabeth Newby, dated 27 March, 1848, in which among other things,
it was covenanted between the parties, that “she shall from time to
time, and at all times, whether she be sole or covert, have the right of
making any last will and testament, or an appointment in writing,
disposing of the property conveyed,” ete. On 4 April following, she
executed the paper-writing in question, and the marriage took place two
days afterwards; and she died in 1851, her husband surviving, who ad-
ministered on her estate. The defendants, in their answer, admit the
facts as stated in the petition, but insist that the paper-writing cannot
be admitted to probate, inasmuch as it was made before the marriage,
and was thereby revoked. Upon this state of the pleadings, the case was
argued by counsel before his Honor, Judge Dick, at NorRTHAMPTON, at
Fall Term, 1852, who, being of opinion that the marriage revoked
the will, refused to admit it to probate; and from this decision the
plaintiffs appealed.

Barnes, with whom was Moore, for the plaintiffs, argued: (1) The act
of 1844 was intended to prevent fraud upon marital rights. This was
not a case of that character. (2) The stipulation is express, and the
husband cannot be heard to deny the will, and violate the agreement;
for, if he succeed, he will be but a trustee for the appointees. The will
is protected by the power contained In the agreement. (Sugden on
Powers, 194; 15 Law Li., 104.) The articles were, that “she might
at any and all times make a will, whether sole or covert.” One may
waive a right conferred by the law, but when once waived, it cannot
be recalled to another’s injury. In Hodsden v. Lloyd, 2 Br. Ch. R., 535,
the will was revoked, because not protected by the power. He referred
also to Duke Marlboro v. Lord Godolphin, 2 Ves. Sen., 60, and Hooks
v. Lee, 42 N. C,, 83.

Bragg, contra. The will was revoked by the marriage. (Act of As-
sembly, 1844.) See Stat. Vie., chapter 26 (of which ours is a copy),
to be found in Jarman on Wills, 753. Construction of Eng. Statutes
as to revocations, 1 Jarman, 114. 1 Will. on Exr., 112. No agreement
that a will shall not be revoked will prevent a revocation. Such pro-

vision is void, being against an express provision of law. ( Doe
(19) v. Staple, 2 T. R., 684.)

Barrre, J. The pleadings, which seem to have been carefully and
well prepared, according to the mode pointed out in the case of Whit-
field v. Hurst, 31 N. C., 170, present for deeision two questions: First,
whether the articles executed by and between Jesse Copeland and Eliza-
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beth Newby and their trustee, prior to their infermarriage, conferred
upon the feme a power to make an appointment of the property therein
mentioned, by a will made and published before the marriage? Secondly,
if such power were given, did the marriage revoke the will made
previously thereto ?

We deem it unnecessary to express any opinion upon the first ques-
tion, because we are entirely gatisfied that if the will was properly made,
by virtue of a power of appointment conferred by the marriage articles,
it was revoked by the subsequent marriage by force of the 10th section
of our act of 1844, chapier 33. That section declares, “that every will,
made by a man or woman, shall be revoked by his or her marriage,
except a will made in exercise of a power of appointment, when the
real or personal estate thereby appointed, would not, in default of such
appointment, pass to his or her heir, executor, or administrator, or
the person entitled as his or her next of kin, under the statute of
distributions.” By referring to the marriage settlement, which confers
the power of appointment in this case, it will be seen that the will in
question is not saved from the operation of the act; for, in default
of appointment, there is no disposition of the property, either real or
personal, and it would of course devolve the real upon her heir and the
personal upon her husband as her administrator, if he survived her, or"
upon her next of kin, if she survived him.

But the counsel for the plaintiff contends, that this case is not affected
by the statute, which, he says, was passed for the purpose of protecting
the marital rights of the husband; and was not intended to apply where
the husband had knowledge of, and consented to, the making of the will
under the power. Such does not seem to be the construction placed
upon the English Statute, 7 Will. IV, and 1 Vie., chapter 26,
section 18, of which ours is a wverbatim copy. See 1 Jarman on ( 20)
Wills, 114. The English statute was doubtless passed for the pur-
pose of putting an end to the many nice and perplexing questions,
which had grown out of a constructive revocation of the will of a feme
sole by her subsequent marriage, and of a man by his subsequent marriage
and the birth of a child. Mr. Jarman, after stating and discussing
these various questions, says that no such can arise since the statute
has gone into effect, and he concludes by remarking, that “the new
rule, though it may sometimes produce inconvenience, has at least the
merit of simplicity, and will relieve this branch of the testamentary
law from the many perplexing distinetions which grew out of the pre-
existing doctrine.”

We, therefore, after mature deliberation, cannot doubt that our act,
copied as it is literally from the English statute, having the same
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difficult and perplexing distinetions arising from the implied revocation
of wills to deal with, intended to accomplish the same purpose by the
same means. And we cannot hesitate to believe, that whatever slight
inconvenience may be occasioned by the new rule, it will be amply
compensated by its greater simplicity and certainty. Now, all wills,
with a single exception, whether made by a man or woman, shall be
revoked ipso facto, by his or her subsequent marriage; in consequence
of which, the property will devolve upon those to whom the law shall
assign it, in case he or she shall die without making a subsequent

disposition of it. The exception made by the act, is where the will is
made in exercise of a power of appointment, when the property thereby
appointed would not devolve, in default of appointment, upon those to
whom the law would give it; and, therefore, the statute will not inter-
fere between the objects of the bounty of the grantor of the power, in
default of appointment, and those upon whom the will, made under the
power, may confer it. The judgment of the court below was correct,
and must be affirmed.
Per Curiam. Judgment affirmed.

Cited: Sawyer v. Sawyer, 52 N. C., 137.

(21)

WILLIAM HOOKS v. WILLIAM T. PERKINS,

1. The recital of the age of an apprentice in the indenture of apprenticeship
is conclusive of that fact, in a suit by the master against a third person
for harboring the apprentice.

2. Such recital, however, is not conclusive as against the apprentice, when
he is prejudiced thereby.

3. The county court may correct a mistake in thesrecital of the age of an
apprentice, but the recital, as thus corrected, cannot have relation back,
so as to make a stranger a tort-feasor, in having previously thereto
taken the apprentice into his service.

THIs was an action on the case, brought to recover from the defendant
damages for enticing away and harboring the plaintiff’s apprentice,
Thomas Artis. Plea, the general issue. On the trial before his Honor,
Judge Battle, at Waywne Superior Court of law, on the last fall cireuit,
the plaintiff produced and read in evidence the record of the county
court of Wayne at November Term, 1845—to wit: An order of said
court, “that Rufus Artis, aged seven years, and Thomas Artis, aged
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eighteen years, be bound to William Hooks, until they arrive at lawful
age,” ete. He also produced, and read in evidence, the indenture of
apprenticeship of Thomas Artis, drawn in the usual form, and reciting
the age of said apprentice, as above, and binding him to the plaintiff
“until he shall attain the age of twenty-one years.” The plaintiff also
read in evidence the following order of the said county court, made at
February Term, 1849: “It appearing to the court that the apprentice,
Thomas Artis, is not twenty-one years old, it is so adjudged by the court,
and it is further ordered and adjudged by the court, that the indenture
be so corrected and amended, as to state the boy’s age at fifteen years,
instead of eighteen years.” It did not appear, however, that the in-
denture had been amended in fact, in pursuance of the foregoing order.
The plaintiff then offered evidence to show that the defendant had em-
ployed the boy, Thomas Artis, in his service, and had refused to deliver
him up to the plaintiff on demand, between November Term, 1848, and
February Term, 1849, of said county court; and also that defendant
appeared at the latter term and assisted the boy in resisting the afore-
said order of that term. Evidence was also produced, tending to show
that at November Term, 1845, when the said boy was bound to plaintiff,
he was only fifteen years of age, instead of eighteen, as recited in
the said order and indenture.

Upon this state of facts, the plaintiff insisted that the time ( 22)
for which the boy, Artis, was bound to serve him did not expire
until he was in fact twenty-one years of age, notwithstanding the recital
in said indenture; and that the defendant, by taking and detaining
said bay, from November Term, 1848, to February Term, 1849, of the
court aforesaid, was responsible to him in damages. The defendant
contended, that the time for which the said boy was bound expired at
November Term, 1848 ; and that the plaintiff had no right to the service
of said boy, between that term and the Febrnary Term following,
supposing it proved that he was only fifteen years of age at the time
he was bound; and consequently that he had done nothing of Wthh
the plaintiff had a right to complain.

His Honor was of opinion that the action could not be maintained,
and the plaintiff, in submission thereto, suffered judgment of nonsuit,
and appealed to the Supreme Court.

McRae filed a written argument for plaintiff.
J. H. Bryan for defendant.

Prarson, J. The doctrine of estoppel has no application. That only
operates between parties and privies, and the estoppel must be mutual.
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The defendant is a stranger, and cannot be affected by the proceedings,
under which the boy was made an apprentice, except to the extent of
their operation in fact. So far as they estop, he can neither take benefit
nor be prejudiced. .

The question in the case is one of construction, because the plaintiff’s
right to sue for a harboring between November Term, 1848, and February
Term, 1849, depends upon his having a title to the services of the boy
during that time; and whether his title determined at November Term,
1848, or not until the boy actually -arrived at the age of twenty-one,
depends upon the meaning of the order of court and the indenture.

It is set out in both as a fact, that the boy, at the time he was bound
out, was eighteen years of age; and he is bound as an apprentice until

he arrives at the age of twenty-one. Does this mean until he
(28 ) arrives at the age of twenty-one in fact? or until he arrives at the

age of twenty-one, according to the fact that he is now eighteen,
which is agreed on by the contracting parties? There can be no question
that the latter was the meaning; for why set out the fact that the boy
was then eighteen, unless for the purpose of fixing the time when he
would arrive at the age of twenty-one? and in that way express the
extent of time for which it was the intention to bind him?—that is,
for three years.

But it is asked: Suppose it had been set out that the boy was twelve
years of age, then, according to this construction, he was bound for nine
years, which would make three years beyond the time of his coming
at age—would he be bound to serve the last three years? Certainly not;
because the county court had no power to bind him beyond the instant
he arrived at the age of twenty-one, and its action would have been
void as to the excess. But there is an obvious distinetion between the
case supposed and our case; in that, there is an excess—in this, there
18 a deficiency; in other words, in our case the court did not bind out
the boy for as long a time as they had power to do. Non constat, that
for this reason, the master has a right to the services of the boy beyond
the time for which he was actually bound. The more rational conclusion
is, that as the court had not, by the first indenture, bound out the boy
for as long a time ag they had power to do, upon the expiration of the
first term of service, it was the duty of the court to bind him out again,
either to the same or some other master, when it was obviously proper
to make further stipulations in favor of the boy, in consideration of the
further term of service. The question was no doubt suggested by the idea
of the mutuality of estoppels; but we have seen that the doctrine of
estoppel has no bearing on the case, and the rights of these parties are
not affected by it, one way or the other.
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The statute does not require the court to ascertain the age of the boy
at the time he is bound out, and to insert it in the order and in the
indenture; but it was found in practice that masters, owing to the
influence they had over apprentices, and because the latter were not
well able to assert their rights, very frequently made them serve after
they had arrived at age, because that matter was left indefinite, and
depended on proof dehors. To prevent this abuse, the county
courts, to whose special protection the interests of all persons ( 24 )
liable to be bound out as apprentices is confided, very properly
and almost universally adopted the practice of agreeing with the
intended master beforehand as to the age of the intended apprentice,
and having this fact agreed, set out in the order and also in the in-
denture. The consequence is, in general, anost beneficial. It ‘prevents
litigation, and prevents oppression; for, in this way, both sides know
when the time is out. It would be a matter of regret, if this Court was
obliged to make a decision defeating the object of this most commendable
practice; and we are glad to be able to give an opinion by which it is
supported. If, in point of fact, the county court is mistaken as to the
age, and it is set out as being eighteen instead of fifteen, the master,
at the expiration of the term of service agreed on, may enter into new
indentures, and have the boy bound to him again for the residue of his
minority. If it is set out as being twelve instead of fifteen, the ap-
prentice, when he arrives at the age of twenty-one, may give notice
to show cause why the indenture should not be canceled, on the ground
that the court had exceeded its authority. This would be the most
formal and orderly mode of proceeding; but if the apprentice chose to
take the responsibility, he might raise the question by refusing to work.

We are not called on to say how far the action of the court at
February Term, 1849, was effectual, to entitle the plaintiff to the services
of the boy from that date; but we think it evident that nothing which
the court did or ecould have done at that time could have the legal effect,
by relation, of entitling the plaintiff to the services of the boy after
November, and up to that time; for the term of the first apprenticeship
expired by its own limitation at November Term, and a stranger cannot
be aflected, so as to make him a fort-feasor by relation. When the de-
fendant hired the boy, the plaintiff was not his master.

Prr Curiam. Judgment affirmed.
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(25)
K. T. MORGAN v. JAMES E. HORNE ET AL.
1. The degree of diligence to which a constable, acting in the capacity of a
collecting agent (under the Act of 1818) is held liable, is that which

a prudent man would ordinarily exercise, in the management of his own
business.

2. He is not bound to the same strict accountability -in regard to claims
put in his hands for collection, as with respect to process, delivered to
him as an officer.

3. Therefore, where a claim wag placed in a constable’s hands for collection
on 1 December, 1851, and the debtor was then out of the county, and
did not return till the 14th; and on the 20th a warrant was sued out,
on which judgment was obtained on 4 January following, but no execu-
tion thereon was issued up to the 9th, on which day the debtor made
an assignment of all his property: It was held that these acts did not
make the constable liable for negligence, he having had no instructions
from the creditor, and no ground to suspect the debtor of inability to pay
the debt.

(The cases of 8. v. Holcombe, 24 N. C., 211 ; Governor v. Carraway, 14 N. C.,
436 ; Lindsay v. Armfield, 10 N. C., 548, and Sherrill v. Shuford, 32 N. C,,
200, cited and approved.)

Turs was an action of debt on the bond of the defendant, Horne,
executed by him as constable in January, 1850, with the other defendants
as his sureties. The breach assigned was, that he failed to collect a debt
due by note to the relator by one Hutchinson; upon oyer of the bond,
the defendant pleaded conditions performed and not broken.

On the trial before his Honor, Judge Caldwell, at Axson, on the
last fall circuit, the facts of the case were as follows: The relator placed
the said note in the hands of Horne, on 1 December, 1850. Hutchinson
was then out of the county, but returned about the 14th or 15th of said
month. On 20 December, a warrant was sued out by Horne, on which
judgment was rendered against Hutchinson on 4 January following;
but no execution was issued on said judgment. Hutchinson lived at
Wadesborough, and Horne about three miles therefrom. Hutchinson
was possessed of property before December, and up to 9 January, 1851,
of the value of $2,000 and upwards, and on that day he executed an
assignment, covering all his property to secure other creditors. Nothing
was known of Hutchinson’s design to make the said assignment, until
the time he executed it. Upon this state of facts, his Honor charged
the jury that the defendant Horne had not used reasonable diligence to
collect the plaintiff’s debt, and if the facts were believed by them, the
plaintiff was entitled to their verdict. The jury found for the plaintiff,
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and the defendant moved for a new trial, which, being refused,
and judgment rendered on the verdict, he appealed to the Su- ( 26)
preme Court.

No counsel for plaintiff.
Winston, Sen., for defendant.

Barree, J. The principal defendant, Horne, by receiving the claim
of the relator, became by virtue of the act of 1818 (Revised Statutes,
chapter 24, section 7), his collecting agent; and as such, bound to use
that degree of vigilance, attention, and care in the endeavor to collect
the debt, which a faithful and prudent person, conversant with business
of that deseription would ordinarily use. S.v. Holcombe, 24 N. C., 211;
Governor v. Carraway, 14 N. C., 436, Such is the extent of the obliga-
tion of “diligently endeavoring to collect all claims put into his hands
for collection,” imposed upon him by the statute. When process is
delivered to an officer, the rule of diligence is greater. He is hound to
execute 1t with the utmost expedition, or as soon after it comes to his
hands as the nature of the case will admit. ILindsay ». Armfield,
10 N. C,, 548, citing Bac. Abr. Sheriff N. Dalt. Sh., 109. In that case
a delay by a sheriff of twenty-three days to levy a writ of fi. fa., unex-
plained, was held to be culpable neglect, for which he was responsible.
If, at the time when the process is put into the hands of the officer, he
is told that the defendant is about to leave the county, and that he
must execute 1t immediately, he may be compelled to pay the damage
caused by a single day’s delay. Sherrill v. Shuford, 32 N. C,, 200. A
constable, acting as a mere collecting agent, is not, as we have seen,
( held in ordinary cases to such strict accountability. No certain time,
within which he must proceed, has been, or perhaps can be laid down
as applicable to all cases. A great variety of circumstances may require
the rule to be varied, either extending or shortening the time within
which he must act. Where the debtor is about to remove from the
county, when he is in embarrassed circumstances, or when it is suspected
that he is about to make an assignment of his property, in trust to pay
" other creditors, and these facts or any of them come to the knowl-
edge of the officer, he ought to proceed forthwith to take the ( 27)
necessary steps to enforee the collection of the claim which he
holds. If, on the contrary, the debtor have no intention to leave the
country, if he have apparently ample means to pay the debt, and there
being no suspicion of his being on the verge of insolvency, the officer
cannot reasonably be required (unless particularly instructed to do so)
to adopt the most stringent measures which the law allows, to insure
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the payment of the debt. Under the state of circumstances last supposed,
no faithful and prudent person, conversant with business of that de-
seription, would ordinarily feel himself bound to do so. Let us see how
the rule applies to this case. The claim was put into the hands of the
officer on 1 December, 1850. If he had taken out a warrant the same
day, it would have been returnable on or before thirty days thereafter,
Sundays excepted; and as the debtor was out of the county at the time,
and did not return until the 14th or 15th of the same month, the officer
might well, upon serving the warrant, have fixed upon the latest return
day as the day of trial. This would have been the 4th or 5th day of
January, 1851, the time at which he did in fact obtain judgment.
Suppese an execution had been taken out the same day, it would have
been returnable three months from its date. Ought he, under the cir-
cumstances stated in the case, to have levied upon the debtor’s property
on or before the expiration of five days, at the peril of having the
debt to pay? To say that he ought, would b2 holding him to a very
strict accountability. But, in truth, no process of execution was taken
out, and the rule of diligence, therefore, was not that of an officer with
process, but of a mere collecting agent. Acting in the latter capacity,
the rule applied to him in the court below was more strict than the
law permits. The judgment must therefore be set aside and a venire de
novo ordered.
Per Curiam. Judgment reversed, and venire de novo.

Cited: Warlick v. Barnett, 46 N. C., 541; Lipscomb v. Cheek, 61
N. ¢, 333.

(28)
Dor EX DEM. G. M. BRAZIER v. B. W, THOMAS.

To authorize a sale of land, by order of the county court, there must have
been a levy of the executjbn issued by the justice; and proof by the
officer, that he adopted the levies endorsed on the executions, before issued
on the same judgments, and that he considered them as his levies, is
insufficient. In such case, the court had no power to grant the order
of sale, and its proceeding was a nullity.

('The cases of Dickson v. Peppers, 29 N. C., 429, cited and approved.)

Tu1s was an action of ejectment, tried before his Honor Judge Dick,
at CmaTHaM, on the last fall circuit.

The lessor of the plaintiff, to support his title, offered in evidence
three judgments, rendered by a justice of -the peace against one John
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Thomas, and executions thereon, of date 6 May, 1848. It appeared
that levies of said executions on the land in controversy were made on
7 May, and duly endorsed on the judgments. These executions were
returned to August County Court, 1848, at which term the justice’s
judgments were confirmed, and writs of venditions exponas ordered to
issue to the sheriff, and the land was by him publicly sold, and the lessor
of the plaintiff became the purchaser; and the sheriff’s deed was read in
evidence. From an inspection of the judgments, it appeared also, that
executions thereon were issued 9 August following; and it did not
appear that any levies thereof were made by the officer.

The defendant objected to the title as made out by the lessor of the
plaintiff. (1) Because the executions being issued on 6 May, and levied
on the 7th, they should have been returned to the May Term of the
court, which was held on the second Monday. (2) That as the last
executions issued on 9 August, 1848, which was before the second Mon-
day, the time for holding said court, there was an abandonment of the
levies made in May, and consequently there was no levy to authorize
the county court, at its August Term, to direct a sale.

The plaintiff then proved by one Womack, the constable, that he con-
sidered he had made levies of the executions of 9 August, but did not
endorse them on the judgments, nor reduce them to writing; but adopted
the levies already endorsed on the judgments and executions, as his
levies, under the executions last issued. His Honor held, that as
the court of Pleas and Quarter Sessions had regularly entered up ( 29 )
- judgments and granted orders of sale, the court could not prop-
erly go behind said judgments, and hold that there were no levies to
authorize said judgments; but must respect them as judgments of a
competent tribunal, until they were reversed. The jury returned a
verdict for the plaintiff, and the defendant moved for a new trial, which
was refused, and he appealed to the Supreme Court.

No counsel for plaintiff.
Kelly for defendant.

Pramsor, J. Unless there was a case properly conmstituted. before
the county court, its judgment was a nullity; and the rule of law an-
nounced by his Honor had no application. So, the only question is,
was the case properly constituted before the county court? The levy
under the executions issued on 6 May was waived by the executions is-
sued on 9 August. These latter executions were not levied. What the
officer means by saying, “he adopted the levies already endorsed on the
Judgments and executions as his, under the last named executions,”
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is not intelligible. He did not endorse the levies on the exeeutions, and
did not reduce them to writing; so, whatever was his mental operation,
which he supposes amounted to an adoption of levies, which had been
endorsed on executions that had spent their force, and been waived by
taking out later executions, there certainly was no levy within the rule
established by Dickson v. Peppers, 29 N. C., 429. Consequently the
county court had nothing to act on—there was no case before it—and
it had no power to render a judgment and grant an order of sale. So,
the principle “that this Court cannot go behind a judgment of a compe-
tent tribunal until it is reversed,” has no application; for there was no
judgment, and the proceeding of the county court was void and of no
effect.
Pxr CuRiam. Judgment reversed, and venire de novo awarded.

(30)
JOSEPH J. WILLIAMS anxp WIrE v. JOHN R. LANIER ET AL.

1. Where the husband has possession of the wife’s land, after issue born, case,
in the nature of waste, is the proper remedy for an injury to the in-
heritance, by cutting timber trees, and should be in the name of the
husband and wife jointly.

2. But for an injury to the crop, he must sue alone, and the statute of limita-
tions bars the action after three years.

8. The rule is, where the husband must sue alone, or may join his wife, the
statute of limitations bars; but when he must join the wife, the statute
does not bar, for it is her action.

(The cases of Gentry v. Wagstaff, 14 N. C., 270; McRee v. Alexzander, 12
N. C., 821; Allen v. Genlry, 4 N. C.,, 411; Davis v. Cooke;, 10 N. C., 608,
cited and approved; and Caldwell v. Black, 27 N. C., 463, and Fagan v.
Walker, 27 N. C., 634, commented on.)

Tris was an action on the case, in the nature of waste. Pleas, general
issue and statute of limitations. On the trial before his Honor, Judge
Bailey, at MazrTIN, at the Fall Term, 1850, the case was as follows: The
locus in quo descended to the feme plaintiff, Mrs. Williams, when an
infant, and during her minority she intermarried with the other plain-
tiff, between the years 1830 and 1844; and after the descent of the land,
and during her marriage, and after the birth of a child, the defendants,
who had no estate in the land, trespassed on it, and cut and carried off
for sale a great number of timber trees. The waste was done more
than three years before the commencement of the action; and the action
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was brought for the injury done to the inheritance, and not for the
injury to the estate of the husband. For the plaintiffs, it was contended
that they were entitled to recover for the injury to Mrs. Williams’
estate, notwithstanding the length of time, and the plea of statute of
limitations. His Honor was of opinion against the plaintiffs, and they
accordingly submitted to judgment of nonsuit, and appealed to the
Supreme Court.

Moore for plaintiffs.
Biggs for defendants.

Prarson, J. The feme plaintiff owned the land in fee simple, and
intermarried with the other plaintiff, who took possession, and there
was issue born alive. Afterwards, the defendant entered upon the land,
and cut many timber trees. The action is case “in the nature of
waste,” for the injury to the inheritance. The defendant insists— ( 31 )
first, case is not the proper action; secondly, the action is barred
by the statute of limitations, notwithstanding the coverture.

A reversioner or remainderman could not bring a writ of waste against
a stranger, because privity of estate was necessary to support the action.
Hence, anciently, if a stranger broke the close of one having the partic-
ular estate, and besides injuring him by “treading down his grass,”
taking away his crop, ete., also committed an injury to the inheritance,
by cutting timber trees, tearing down houses, ete., the reversioner or re-
mainderman was allowed to bring a writ of waste against the particular
tenant; and he, in trespass quare clausum, besides damages for the
immediate injury, was allowed to recover damages by way of reimburse-
ment for his liability, on aceount of the Injury to the inheritance. This
was found, in many cases, to bear hard on the particular tenant, and the
remedy was frequently an inadequate one for the reversioner or re-
mainderman. For these reasons, it has been settled for upwards of a
century, that the latter may bring case in the nature of waste, for the
injury to the inheritance; and the former, trespass quare clausum,
for the injury done immediately to him. 1 Chit. Plead., 50, 7T1; 2
Saund. Rep., 252, B. n., 7.

Upon this principle it is clear, where an injury is done after the
death of the wife, the husband, as tenant by the curtesy, may in trespass
quare clausum, recover for the immediate injury; and the representative
of the wife may bring case, “in the nature of waste,” for the injury to
the inheritance.

On the part of the plaintiffs it is insisted that the principle applies,
when the injury is done in the lifetime of the wife, after issue born;
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for that, upon the birth of issue, the husband becomes tenant by the
curtesy initiate, and is seized in his own right of a particular estate
for life, which is separated by the act of law, leaving the inheritance
as a reversion, of which the husband and wife continue to be seized in
right of the wife. This proposition is denied on the part of the defend-
ant; for whom it is insisted that notwithstanding the birth of issue,
there is no separation of the estate, and the husband and wife continue
to be seized of the whole in right of the wife. So the case turns upon.
the single question: Has a husband, after issue, any estate in his own
right ?
(32) Whether the husband has any estate in his own right before
the birth of issue, is a question not now presented. But we think
it clear, that upon the birth of issue, he becomes, by act of law, entitled
in his own right, to a separate estate for his life, and holds the reversion
with his wife, in her right.

The authority of my Lord Coke is express. After issue, the husband
receives homage and does homage alone, forfeits the land for treason
or felony, and may by feoffment or bargain and sale, pass an estate for
his own life; “for he is seized of an estate for his own life, in his own
right.” Coke Lit., 67, . All the elementary writers concur in treating
this matter as settled, and give to the husband’s estate a name—i. e.,
tenant by the curtesy initiale, as fully recognized and as familiar as
that of tenant by the curtesy. McQueen on Husband and Wife, 27.
In fact, by reason of the husband’s having this separate estate in his own
right, and being also seized with his wife of the inheritance in her right,
he has a greater control over the land than after he becomes tenant by
the curtesy. He is not punishable for waste, or liable to forfeiture for
making a feoffment in fee; and in the latter case, the estate of the wife
wag discontinued until remedied by statute. On the same ground, the
incumbent of a benefice, being seized in his own right of an estate for
life, and of the inheritance in right of his church, was not punishable
for waste, ete.; and his feoffment in fee created a discontinuance at
common law. It is settled in our courts, that the estate of the husband
may be sold under execution, or by bargain and sale without joining
the wife; and the purchaser takes an estate for the life of the husband,
although the wife be living. Fagan ». Walker, 27 N. C., 634, decides
that if, after issue born, the husband bargains and sells the wife’s land
in fee, she has seven years after his death to bring her action; because,
“the husband has a particular estate in the lands of his wife, and her
right of entry does not accrue until his death.” “The estate in possession
of such a vendee” (the particular estate for the life of the husband),
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“and the remainder” (or reversion) “in fee of the wife, form but dif-
ferent parts of one and the same entire estate.”

The defendant’s counsel, pressed by these authorities, fell back upon
a distinetion—i. e., although the husband by his act may separate the
estate, yet it is not separated by act of law, so long as it continues
in him. This distinction is not supported by any authority,-and ( 33)
is at variance with the fact that an estate for his life may be
passed by bargain and sale, or by sale under an execution. These
conveyances operate by act of law, and pass nothing except what right-
fully belongs to the bargainor or the debtor, as his own separate estate,

By way of further illustration, if husband dies, the growing crop
belongs to his personal representative as emblements. This supposes
him to have a separate estate in his own right; for if he held the estate
as a whole, with the wife in her right, at his death she takes the
land, and, of course, all that iy a part of it. A trespasser takes away
the growing crop—the husband is the party injured; for it is his crop,
and the action of trespass ¢. ¢. f. should be in his own name. Several
old authorities were cited to show that he may join the wife; Cro. Car.,
419; Jones, 367; Hob., 189. In Frosdich v. Sterling, 2 Mod., 269,
it is said these cases warrant no more than that the wife may be joined,
not that of necessity she must. But admit the wife may be joined, it
proves nothing, because, to exclude the idea of a separate estate, it is
necessary to show that the wife must be joined, for if the husband may
sue alone, it is on the ground that he has a separate estate in his own
right.

The cases in Comyn’s Digest, under title, “Baron & Feme,” when
husband must sue alone—when he may join the wife—when he must
join the wife—which are also cited in Bac. Abrid.,, “Baron & Feme,”
page 500, evidently conflict; and it is impossible to deduce any principle
from them. In Way and wife v. Bidgood, 2 Black. Rep., 1236, they are
called a ‘“farrago of cases.” This is no doubt because of the fact, that
at the time most of them were decided, the principle that a reversioner
or remainderman might bring “case in the nature of waste,” against a
stranger for an injury to the inheritance was not established; conse-
quently, where an injury was done directly to the husband by destroying
his crop, and also to the inheritance by cutting timber trees, inasmuch
as no action of waste could be brought, he was ex necessitate allowed,
by joining the wife, to recover in trespass quare clausum fregit, not
only for the immediate injury to him, but also for the injury to
the inheritance; in the same way as any particular tenant might ( 34)
recover, not only for the immediate injury, but also for the in-
jury to the inheritance, by way of reimbursement for his liability over.

47



IN THE SUPREME COURT. [44

WILLIAMS AND WIFE ¥. LANIER ET AL,

So that, if the husband sued alone, he recovered damages for the imme-
diate injury. If he joined his wife, besides these damages, he also
~ recovered damages for the injury to the inheritance. But after the
principle was established that the reversioner might sue a wrongdoer
in case “in the nature of waste,” the necessity no longer existed; and
the practice of allowing the wife to be joined (which had originated
in that neceisity) no longer obtained, and the cases in which it had
been allowed were considered of doubtful authority. It was said, there
was no more reason for allowing the husband by joining his wife to
recover in trespass for an injury to his crop, and also for an injury to
her inheritance, than there was for allowing a tenant for life to join
the reversioner, and so recover for an injury to both in one action;
because the husband might sue alone in trespass for the injury to his
crop, and join his wife in case for the injury to her inheritance.
Suppose a stranger injures the crop and also the inheritance; the
husband brings trespass in the name of himself and wife for both
injuries; the husband dies; the action as to the crop must abate, for
it belongs to his representative; or the wife dies—then the action as
to the injury to the inheritance must abate, for that belongs to the
wife’s representatives. And if in the one case, the husband is allowed
to proceed for his part of the injury, and in the other the wife may
proceed for her part, it would be an unheard of mode of splitting
up an action, and a novel species of abatement as to a part. Or, suppose
the husband dies before suit—then it is clear that his representative
and the wife cannot join. The former can bring trespass for the injury
to his intestate’s crop; what action can the wife bring for the injury
to her inheritance? Certainly, it must be case “in the nature of waste.”
Upon what principle, then, other than that of necessity (which does not
now exist) can the husband be allowed, in his lifetime, to join in one
action that which, after his death, constitutes two distinet causes of
action, belonging to two different persons?
(85) The counsel then assumed the position that in ejectment for
the wife’s land, she must be joined as one of the lessors; and the
effect of it was, to prevent the right of entry from being tolled, under
the saving in the statute in favor of femes covert. For this he cited
Caldwell and wife v. Black, 27 N. C., 463; and then very ingeniously
deduced the conclusion, that the husband had no estate in his own right.
The case cited is an authority for the position, that when the eviction
is before the marriage, the wife must be joined, and her right of entry
is saved. The reason is, her estate being divested at the time of the
marriage, she had but a mere right, and the husband not being seized
during coverture, could take no estate in his own right; Gentry v.
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Wagstaff, 14 N. C., 270; consequently, she must be one of the lessors.
The action is to assert her right, and the husband is joined merely be-
cause of her incapacity. In such a case the conclusion is a legitimate
one, that the hushand has no separate estate.

But in our case the husband was seized during coverture; there was
issue born alive, and the eviction took place afterwards; the question
is, in this case, must the wife be joined? It is true she may be joined,
and it ig usual to join her; but the conclusion that the husband has no
separate estate is not supported, unless she must be joined. The hus-
band can, without joining the wife, make a lease for years, which is
valid until his death. This is clear—Baec. Abrid., “Leases and Terms
for Years”—consequently, he may bring ejectment without joining the
wife. In Bac. Abrid., “Ejectment,” it is considered as settled, that
although the husband may join the wife, as her contracts relating to
her estate are but voidable during the coverture, yet it is not necessary
that the husband and wife should join in a lease to try the title to
her estate. He alone might make a lease for that purpose, and several
cases are cited, in which the husband has maintained ejectment on his
own demise.

It was then assumed, that when the eviction is after seisin by the
husband and birth of issue, the entry is not tolled by seven years’ ad-
verse possession, provided the wife is joined; and it was forcibly put
that this tends to show that the entry was the right of the wife, because
it would be inconsistent to allow the husband to save his own right of
entry, by taking shelter under his wife’s name. If the husband has an
estate in his own right, there is no reason why his entry should not
be tolled, and the wife or her heirs have seven years after his
death to assert her right. The idea, therefore, that by joining ( 36)
the wife the husband can recover possession at any time during
the coverture, notwithstanding an adverse possession of seven years, is
inconsistent with the fact of his having a separate estate in his own
right, and it is necessary to examine into the correctness of the position
assumed as the basis of the argument.

It is obvious that the position conflicts with the reasoning and au-
thorities before cited to show that the husband had an estate in his
own right. No authority was cited to support it, and the counsel relied
solely on an opinion, arguendo, of Chief Justice Ruffin, in Caldwell v.
Black, where it is said, that in case of an eviction during coverture,
seven years adverse possession does mot toll the entry, because of the
coverture of the wife.

It is proper, therefore, to examine the grounds upon which the
opinion is based. The cases of Took v. Glascock, 1 Saund., 250; Polyblank
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v. Hawkins, Doug., 829, are relied on as precedents to show that the
form of pleading is, “the husband and wife are seized in their demesne
as of fee, in right of the wife.” It will be seen, however, that in both
of these cases the wife had a reversion, and not an estate in possession.
Of course, the estate is truly described by the words, the husband and
wife were seized of the reversion in their demesne as of fee. These
cases have no bearing on the question, whether the husband has a sepa-
rate estate, where there is an estate in possession. '

The Statute 32, Hen. 8, was passed for the express purpose of en-
abling the husband and wife to make a lease by matter in pats, which
should be binding on her after coverture; because she could not, like
any other person having a reversion, confirm the lease by joining in its
creation. This statute is therefore consistent with the fact of a separate
estate in the husband, and cannot be made to bear on the question of
ejectment, without going beyond its express object, and requiring the
tenant in possession not merely to confess a lease, but to confess a lease
with the nine requisites of the statute——i. e., that it was by indenture,
ete., ete. '

McRee v. Alexander, 12 N. C., 821, passes over the point sub silentio;

and we are left to conjecture, whether it was because the Court
( 87) did not think it an open question, or because it was overlooked.

The latter is the most probable, for it certainly was not settled
on the side for which it is used, in Caldwell v. Black, as all of the
authorities cited in the first part of this opinion, are in conflict with it;
and the case was submitted by the counsel for the plaintiff without
argument, There was no counsel for the defendant, whose business it
would have been to support the point.

The other authorities cited support the decision, but conflict with
the position assumed, arguendo; Allen v. Gentry, 4 N. O., 411; Dawvis ».
Cooke, 10 N. C., 608. In both cases the things were taken from the
feme, dum sola. At the time of the marriage she had no estate, but a
right, in which the husband took nothing. So the action was hers—
would survive to her-—and the husband was a necessary party merely
because of her incapacity. She was under disability of infancy, when
her cause of action accrued; she married under age; and ,as she had
three years after discoverture to bring her suit, there was no reason why
it might not be brought for her at an earlier day. So, in Caldwell .
Black, the evietion was dum sola; the feme was under disability of in-
fancy when the cause of action accrued; she married under age; and at
the time of her marriage she had no estate, but a right, and the
husband took nothing. It was her right of entry, and her action; and
as, under the saving of the statute, she had time to sue, until three
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years after discoverture, there was no reason why the action might not
be brought for her at an earlier day.

The two cases cited, therefore, are on all-fours with the decision in
Caldwell v. Black, but oppose the position assumed, arguendo. Suppose
the wife in possession of the things at the time of her marriage, and
they are taken from the possession of the husband; certainly he must
sue alone, and could not avoid the statute by joining his wife. So, where
the eviction of land takes place after the husband has possession, it is an
injury to him, and joining the wife cannot avail him, if his entry was
tolled. Or, if it was not, and he died after recovery in ejectment, and
before bringing an action for the mesne profits, the wife certainly would
not be entitled to the profits, because they are in lieu of the erop which
the husband would have raised during the coverture, but for the
eviction; and his representative would be entitled to them as ( 38)
damages, for the injury done to his intestate.

We have entered somewhat at large into the discussion of this ques-
tion, because we are aware, that although the distinction between taking
things personal before and during coverture, is familiar to the pro-
fession, yet they have failed to advert to the fact, that the same distine-
tion exists in regard to an eviction from the wife’s land, before and
during coverture; and an impression prevails, that in ejectment the
wife must be joined, as well when the eviction is during coverture
as where it is before coverture; and consequently, that in either case,
the right of entry is not tolled during the coverture, and the wife has
only three years after discoverture to bring her action; whereas, in fact,
although her entry is not tolled, when the eviction is before coverture
(she marrying while under age), and she has three years after dis-
coverture in which to sue; yet when the eviction is during coverture, the
husband has an estate for his life in his own right; his entry is tolled by
seven years adverse possession; and the wife, or her heirs, have seven
years after his death to bring their action, because her right of entry
did not accrue until his death. Like the case of a reversioner or re-
mainderman, after an ordinary estate for life, who has no right, and
is not required to look to if, until the determination of the particular
estate. This impression. was probably occasioned by Jones v. Clayton,
6 N. C,, 62, where it is held, that if husband makes bargain and sale
in fee and dies, the wife has only three years after his death to bring
her action. This case was expressly overruled by Fagan v. Walker,
in which it is held, that the wife or her heirs in such case have seven
years after the death of the husband; for he had an estate in his own
right for life, and her right of entry did not accrue until the determina-
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tion of his estate. This would have corrected the erroneous impression,
but for an unfortunate dictum of the learned judge (mot called for by
the argument, and in fact, inconsistent with it), in which he says that,
if after seisin and birth of issue, the husband is disseized, the wife
will have only three years after his death to assert her claim. This
is inconsistent with what he had before decided—:. e., that the husband
had an estate for life in his own right. Of course, then, the wife could

have no right of action until his estate determined, and had seven
(39 ) years after his death to bring her suit. The effect of this dictum

was no doubt increased by the position assumed arguendo, by the
Chief Justice, in Caldwell v. Black, which we have considered. When
a principle is fixed on, the only way by which to keep the decisions uni-
form, and to support the pretensions of law to be considered a science,
is to carry out the principle to all of its legitimate consequences—e. g¢.,
having settled the principle, that, after birth of issue, the husband is
a freeholder, and is seized of an estate for life in his own right, it must
be carried out so as to include all corollaries.

It was said in the argument, that the idea of two actions for an injury
committed at one and the same time, and in fact by the same act—e. g.,
if apple trees are cut down, an action of trespass by the husband for the
loss of the fruit, and of case by husband and wife, for the injury to
the inheritance—is incongruous; because there is a supposed identity of
person and the husband would receive the damages recovered in both
actions. There is no incongruity, nor is it without precedent. A battery
is committed on the wife; the husband and wife sue in trespass for the
immediate injury to her person—the husband sues alone in case for the
loss of society, ete.; yet he gets the damages recovered in both actions.
That is the reverse of our case, where the immediate injury being to the
possession of the husband, he sues alone in trespass, and the injury to
the inheritance is sued for by the husband and wife, in case, “in the
nature of waste.”

That the statute of limitations does not bar, is a corollary of the
conclusion, that case in the nature of waste is the proper action. The
rule is, where the wife must be joined, the statute does not bar; for it is
her cause of action, and survives to her. Where the husband must sue
alone, or may, at his election, join the wife, the statute does bar; for
it is his cause of action, and does not survive to the wife.

Prr Curiam. Judgment reversed, and venire de novo awarded.

Cited: Dozier v. Gregory, 46 N. C.,, 105; Whatted v. Smath, 47 N. C,,
40; Halford v. Tetherow, ibid., 396; Smith v. Fortescue, 48 N. C., 65;
Dupre v. Dupre, 49 N. C., 390; Burnett v. Thompson, 51 N. C., 213;
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Deans v. Jones, ibid., 231 Childs v. Baumgardner, 53 N. C., 297; Wil-
son v. Arentz, 70 N. C., 672; Day v. Howard, 78 N. C., 4; McGlennery
v, Miller, 90 N, C., 216; Osborne v. Mull, 91 N, C., 204; Dills .
Hampton, 92 N. C., 566; Dorsey v. Moore, 100 N. C., 45; Taylor v.
Taylor, 112 N. C., 188; Cobb v. Rasberry, 116 N. C., 139; Richardson
v. Richardson, 150 N. C., 551.

(40)

G. W. LITTLE v, B. J. DUNLAP ET AL, ExEcUuTORS OF YOUNG H. ALLEN.

1, If a note be transferred before it is due, the endorsee will hold it freed
from any dealings between the maker and payee, had before that time,

2, If transferred after it is due and dishonored, the maker is entitled to the
same defenses against the endorsee, as he would have had against the
payee.

(The case of Elliott v. Smitherman, 19 N, C., 838, cited and approved.)

Ta1s was an action of debt on a promissory note for $150, executed
by the defendant’s testator on 11 July, 1849, payable to one Threadgill
on demand, and by him endorsed to the plaintiff on 17 June, 1851, who
demanded payment thereof on the 25th of the same month. The pleas
were nil debet—set-off. Upon the trial at Awson, on the last circuit,
before his Honor, Judge Caldwell, the defendants offered sets-off against
said note, arising after its execution and before it had been endorsed
to the plaintiff, insisting that the said note, when endorsed, was dis-
honored. Of this opinion was his Honor, and allowed evidence of said
sets-off to go to the jury. It also appeared that the payee, Threadgill,
and "the testator of defendants, lived in a mile or two of each other.
The jury returned a verdict, allowing said sets-off ; and the court having
rendered judgment accordingly, the plaintiff appealed.

Strange for plaintiff.
Winston, Sen., for defendants.

Nasm, C. J. The action is brought on a promissory note. It was
executed by defendant’s testator, on 11 July, 1849, and payable on de-
mand. The payee endorsed it to the plaintiff on 17 June, 1851, and
demand was made on the 25th of the same month. The note was dis-
honored at the time of its endorsement, and subject, in the hands of the
endorsee, to all the defenses it would have been, if still held by the
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endorser. There is no precise time established in law, within which a
note payable on demand must be presented for payment, so as to protect
an endorsee against the equities which the maker may have upon the
payee or endorser, If transferred before dishonored, the endorsee will
hold it freed from any dealings between the maker and payee had before
that time; if after, he holds it as the payee did, and subject to all his

liabilities upon it. When a note is made payable on demand, or
(41 ) when no time of payment is expressed, it is payable instantly

on demand, without any allowance of days of grace; and it must
be presented for payment within a reasonable time after the receipt
of it—Chit. on Bills, 269—and if not so presented, the note will be
dishonored. Bowler v. Jones, John. Rep., 203; Chit. on Bills, 127.
What is reasonable time depends upon the circumstances of each case.
Here the original parties lived in a mile or two of each other, and the
note was not endorsed until near two years after its execution. It was then
dishonored, and the defendant was entitled as against the plaintiff to
the full benefit of his claims against Threadgill, the payee of the note.
Elliott v. Smitherman, 18 N. C., 338.

In Winslow and Martin, 2 Mason, 141, a neglect in demanding a
note payable on demand, for seven months, was held an unreasonable
delay.

We see no error in the opinion of his Honor below, and the judgment
is affirmed.

Per Curram. Judgment affirmed.

Cited: Caldwell v. Rodman, 50 N. C., 141; Capel v. Long, 84 N, C,,
17; Ervin v. Brooks, 111 N. C., 359.

DANIEL BAKER v. MATTHEW HALSTEAD & COMPANY.

1. Where a party litigant is denied his right to appeal, or deprived of it
by fraud or accident, or inability to comply with the requirements of the
law, he may have the writ of cértiorari.

2. But otherwise, when his failure to appeal or make defense was the result
of his own negligence, or where he trusted his interests to an unfaithful
agent, .

8. Where a judgment was obtained in the county court against B. and L. upon

a note which B, had signed in blank for L., for renewal at bank, and
which L., had altered by erasure, and filled up, and transferred to H.;
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and B. had trusted to L. to employ counsel to enter pleas in bar, who
suffered judgment to be taken against both: Held that B. was not, under
these circumstances, entitled to the writ of certiorari.

(The cases of Kelsey & Brigman v. Jervis, 30 N, C., 451; Betis v. Franklin,
20 N. C,, 602, and 8. v. Bill, 35 N. C,, 373, cited and approved.)

Tris was an application on the part of the plaintiff to the Superior
Court of Law of CumBerraxp County, on the last circuit, his Honor,
Judge Caldwell, presiding, for a writ of certiorari, to bring up the
record of a suit in which judgment had been obtained against him and
one Latta in the County Court of Cumberland, by the defendants,
Halstead & Company. The petition set forth the following facts: (42 )
Latta was a merchant in Fayetteville, and the plaintiff had, on
several occasions, endorsed for him in bank there, and living in the
country, had several times endorsed for him in blank, with only the
amount in figures set out at top—the understanding between them being
that Latta should fill up the blanks, and that the notes were only to be
used for renewal at bank. The note on which judgment was obtained
in the ecounty court, was one of these blank notes (left with Latta to
renew one in bank), bearing date 20 May, 1851, and payable eighty-
nine days after date. This note was applied to the renewal of the bank
debt, and being afterwards taken up by Latta, he, unknown to the plain-
. tiff, altered the figures at the top, set out $407.56, filled it up for the
same amount, altered the date to 22 September, and the time of payment
to eight months, and passed it to the plaintiff’s merchants in New York,
in discharge of a debt he owed them. The erasures and alterations were
distinet and barefaced; and the petition charges fraud and collusion
between Latta and the assignees of the note. Suit was brought by
defendants to June County Court, 1852, and the plaintiff being surprised,
and intending to employ counsel, saw Latta, who assured him that he
had done so, and a full defense should be made. But Latta put in only
a dilatory plea; and at September Term the plea was withdrawn, and
judgment taken against both defendants, the plaintiff and Latta. The
petitioner further states, that the facts of the fraud did not come to
his knowledge until after judgment had, and execution issued, he being
kept in ignorance thereof by the false instructions given by Latta to his
counsel, and by Latta’s assurances that a full defense should be made.

Upon this application, his Honor granted the writ as prayed for; and
upon its return to the same term of the court, on hearing the petition,
with the accompanying affidavits, gave judgment dismissing the certio-
rari. From which judgment the plaintiff prayed for and obtained an
appeal.
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Strange for plaintiff.
W. Winslow for defendant.

Nasm, C. J. The writ of certiorari is used in this State mostly as a
substitute for an appeal; and when a case is so brought up to a
(43 ) higher tribunal, the trial is de novo. There are very few cases
in which a party, dissatisfied with the judgment of an inferior
court, may not appeal to a higher one, and thereby entitle himself to
have his cause heard again; and when the right of appeal is not given,
the writ is used as, or in the place of, a writ of error, to reverse and
correct errors of law only. The cases cited by the plaintifi’s counsel
show that the principles governing the writ of certiorari have often been
discussed in this Court, and we had hoped set forth so plainly, that no
mistake could exist on the subject. We cannot state those prineciples
more plainly than we have done, and therefore will not enter upon a
discussion of the reasons upon which they are founded, but content
ourselves with simply again stating them. Where the proceedings of an
inferior tribunal are not according to the course of the common law,
a party, conceiving himself aggrieved by its decision or judgment, is
entitled, ex debito justitie, to a writ of certigrari to. remove them to a
higher tribunal for revision, in a matter of law, as in other cases, on a
writ of error. Where, by the law of the State, a party litigant in an
inferior tribunal is entitled to an appeal, and this right is denied him,
or he is deprived of it by fraud or accident, or inability at the time to
comply with the requirements of the law, he may have a writ of
certiorart to obtain a revision of his case in a Superior Court,

In this case, the petitioner was entitled on the trial in the county
court to an appeal from its judgment; a right, of which he was deprived
by his own showing, by no default of the court, nor by any fraud, of
which in this case he has a right to complain, accident, or inability to
comply with the conditions of an appeal. If he is injured, it is his own
fault or negligence. He was the endorser in bank for a Mr, Latta.
Living at some short distance from the town of Fayetteville, where the
notes were to be renewed, he furnished his prinecipal with blank notes.
Latta, instead of appropriating the notes to the purpose for which they
were intended, transferred the one now in dispute to a creditor of his
in New York, the defendant in this proceeding, who brought an action
upon it when at maturity against both the maker and the endorser.
Upon the writ being served upon him, the petitioner had an interview

with Latta, complaining of his conduct, and informed him of
(44) his intention to employ counsel to defend him, “when Latta
assured him he had employed counsel, and that a proper defense
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should be made.” The petitioner, according to his own statement, took
no further steps in the case, but trusted his interest to the care of his
codefendant, who upon the trial, withdrew his plea and gave the plain-
tiffs a judgment. Other facts and circumstances are stated in the peti-
tion, which are not adverted to, because they do not touch the point
upon which the application for the writ is refused. We refuse it, because
a proper cagse for its use is not stated. The case below is one where
an appeal lay at the instance of either party; no appeal was asked
for; the defendant trusted his interest to an unfaithful agent, and who
must have known that he had been unfaithful in that particular trans-
action, and grossly so. Having lost his right of appeal by his own
negligence, in not attending to his own business, he has no right to ask
the court for its aid through a writ of certiorari. A petition for such
a writ must set forth two things—first, a good defense existing at the
time when he ought to have pleaded; and secondly, a good excuse for
his laches in not pleading ot not appealing. Kelsey & Brigman v. Jervis,
30 N. C., 451; Betts v. Franklin, 20 N. C. 602; 8. ». Bill, 33 N. C,, 373.
The judgment of the court below is affirmed.
Per Curiam, Judgment affirmed.

Cited: Elliott v. Jordan, post, 300; Hall v. Council, 48 N. C., 35;
- Wenborn v. Byrd, 92 N. C, 1.
Distinguished: Koonce v. Pelletier, 82 N. C., 236.

JAMES HOLMES v. JOSIAH JOHNSON.

Case for malicious prosecution may be maintained where a warrant is sued
out on an accusation of larceny, from a justice of the peace, although
it is not placed in an officer’s hands, nor further proceeded on.

THis was an action on the case for malicious prosecution, and was
one of a series of cases submitted by the parties to arbitration. It was
in evidence that the defendant had sued out a warrant from a justice
of the peace, charging the plaintiff with a larceny, but the warrant
was not placed in the hands of an officer, and was no further
proceeded on. On this state of the faets, the arbitrators were of {45 )
opinion that the action could not be maintained, and for this
reason awarded judgment for the defendant. At the last fall term of
Samreson Superior Court, his Honor, Judge Caldwell, presiding, the
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plaintiff’s counsel moved to set aside the award, but his Honor refused
the motion, and gave judgment against the plaintiff, for costs, according
to the award; from which judgment the plaintiff appealed.

Strange for plainliff.
No counsel for defendant.

Barrie, J. It is stated in an elementary work of high authority, 3
Step., N. P., 2274, that “the foundation of an action for malicious
prosecution is the malice of the defendant, either expressed or implied;
and whatever engines of the law malice may employ to compass its evil
designs against innocent and unoffending persons, whether in the shape
of indietment or information, which charge a party with crimes in-
jurious to his fame and reputation, and tend to deprive him of his
liberty; or whether such malice be evinced by malicious arrests, or by
exhibiting groundless accusations, merely with a view to occasion ex-
pense to the party, who is under the necessity of defending himself
against them, the action on the case affords an adequate remedy to the
party injured.” There are three sorts of damages, any of which would
be sufficient to support an action for malicious prosecution. First, “the
damage to a man’s fame, as if the matter whereof be scandalous; second,
where a man 1s put in danger to lose his life, limb, or liberty; third, -
damage to a man’s property, as where he is forced to expend money in
necessary charges to acquit himself of the erime, of which he is accused.”
Per Holt, C. J., in Savile v. Roberts, 1 Ld. Ray., 374.

The case before us seems to fall directly within the first class of
damages, for which Lord Holt says the action will lie. It certainly can-
not be contended, that taking out a warrant upon an accusation of
larceny, has no tendency to endamage a man’s reputation—that the
matter whereof he is accused is not scandalous! Yet, if he be not allowed

to avail himself of this action, he is entirely without remedy. He
(46 ) cannot sue for the slanderous words merely because they were

spoken in the course of a judicial proceeding; 3 Step. N. P,
2565. His reputation, it must be admitted, may be as much injured
where the warrant was only sued out from a justice, and not put
into the hands of an -officer, as if it had been prosecuted to the ut-
most extent. Nay, more, for in the latter case the party might have
vindicated his character by proving his innocence. Analogous to this
is, we think, the case of a bill of indictment preferred and returned
ignoramus; Payne v. Porter, Cro. Jac., 490; or that of a bill preferred
coram non judice, 1 Roll. Abr., Action sur case, (P.) 112. Both upon
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principle and authority, then, we think his Honor in the court below
erred in refusing to set aside the award, and in giving judgment for the
defendant. For this error, the judgment must be reversed, and the award
set aside. This opinion will be certified to the Superior Court of Law
of Sampson County, to the end that the plaintiff may proceed in his
action,

Prr Curian. Judgment reversed, and award est aside.

Cited: Shelfer v. Gooding, 47 N. C., 181; Nissen v. Cramer, 104
N. C., 577,

THE STATE v. CATHARINE CHRISTIANBURY Axp GEORGE HERMON.

1. The offense of conspiracy to cheat and defraud, is not embraced within
the exceptions of the act of 1836 (Revised Statutes, chap. 85, sec. 8),
limiting the time in which prosecutions for misdemeanors shall commence.

2. The word deceit in the act seems to have been used for cheating by false
tokens (which offense may be committed by one person), and is distinct
from the offense of conspiracy, the gist whereof consists in the confedera-
tion (by two or more) to do the act charged.

(The case of 8. v. Waits, 82 N. C., 869, cited and approved.)

TrE defendants were indicted for a conspiracy. Pleas, not guilty and
statute of limitations. On the trial before his Honor, Judge Manly, at
the Superior Court of Law of Arexanper, at Fall Term, 1851, the in-
dictment charged, and the facts in substance were, that in order to
defraud James Vincannon out of the collection of a judgment which he
had obtained against Catherine Christianbury before a justice of the
peace, the defendants agreed that Catharine should sell all her property
to George Hermon, and that he should pay her the money for it.

To this ceremony, a witness was to be called. It was further (47)
agreed, that the money was then to be returned to Hermon, and

he was to hold title to the property upon a secret trust for her. Accord-
ingly, a considerable amount of property (more than sufficient to satisfy
the judgment) was, in the presence of a witness, transferred between
the parties, and the purchase money paid; and this purchase money was
refunded, in accordance with the understanding between them, as above
stated. This transaction took place about two and a half years before the
finding of the bill of indictment. "It was contended for the defendants,
that these facts did not amount to an indictable offense; and if so,
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that it was barred by the statute of limitations. His Honor was, however,
of a different opinion, and so instructed the jury, who returned a verdiet
of guilty; and judgment being pronounced thereon, the defendants ap-
pealed to the Supreme Court.

This case was argued at the last Morganton Term by—

Attorney-General for the State.
W. F. Caldwell for the defendants; and after an advisari until the
present term, the opinion of the Court was delivered by

Nasn, C. J. Whether the facts charged in this indictment amount to
an indictable offense or not, we do not feel called on to decide, as there
is another point upon which we think his Honor below erred. The acts
which are charged in the indictment, as constituting the offense, took
place more than two years before the prosecution was commenced. By
the act of 1836 (Rev. Stat., chap. 35, sec. 8), it is provided, that “in
all trespasses and other misdemeanors, except the offenses of perjury,
forgery, malicious mischief, and deceit, the prosecution shall commence
within two years after the commission,” ete., “and not after,” ete. It
is our opinion that no one of the exceptions extends to this case. On
behalf of the State, it is argued that the facts stated amount to deceit.
The indictment is for a conspiracy to commit a fraud upom the prose-
cutor, or it may be said, to cheat or deceive him. This is a distinet
offense from that of cheating or deceiving him. Omne person alone may
be indicted for an indictable offense of this character. To constitute

a conspiracy, two or more persons must combine, A husband
(48 ) and wife cannot be indicted for the latter offense, because, in law,

they are but one person. So an indictment for cheating must set
forth the means by which it was effected, and the injury sustained by
the prosecutor; and the proof must correspond with the allegation;
Arch. Crim. Practice, 247. In an indictment for a conspiracy, the un-
lawful confederation is the gist of the offense; and it is not necessary to
allege, or show in evidence, that any injury has been sustained. In the
Commonwealth v. Warren et al., 6 Mass. Rep., 74, which was an in-
dictment for a conspiracy to cheat, it is decided by the Court, that
the conspiracy is the gist of the offense; and in the case of the Com-
mofwealth v. Davis, 3 Mass. Rep., 415, the Court says, “Upon an in-
dictment for a conspiracy to cheat, the gist of the offense is the con-
‘spiracy, and the cheating is but aggravation.” One person, therefore,
may be indicted for cheating, under circumstances which make it a
criminal offense; and when it is comriitted by more than one, they may
be indicted for a conspiracy.
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The word “deceit” is used in the act we are considering, and we
presume it is used, as being the same as cheating by false tokens.
Neither Mr. Archbold nor Mr. Russell has any such head as “deceiv-
ing”; and all the precedents in the former upon the subject are for
cheating. The charge in this indictment is for a conspiracy, and not
for cheating the prosecutor, and does not corme within the exceptions. It
was necessary, then that the indictment or prosecution should have
commenced within two years next before the indictment was found or
presentment made, unless the offenders come within one or the other of
the provisos to the act. It is contended that it does come within the last;
that is, that the offense was committed in a secret manner, and that the
indictment was found in two years after it was discovered. There is
nothing in the ease to show that the offense was committed in a secret
manner. On the contrary, it states expressly that a witness was called
to witness the transaction between the parties; and as it was observed
by the Court in the case of 8. v. Watts, 32 N. O., 374, “there is not a
circumstance of concealment, by the offender, more than there is of
secrecy in the offense.”

As the crime of conspiracy is not embraced in the exceptions ( 49 )
contained in the act of 1836, and it is not shown that the defend-
ants were within any of the exceptions, and that the indictment was
found after more than two years from the commission of the offense,
the time limited in the aect is a bar to the prosecution.

Pzrr Curiam, Judgment reversed, and venire de novo awarded.

Cited: S. v. Jackson, 82 N. C., 569; 8. v. Crowell, 116 N, C., 1056;
8. v. VanPelt, 186 N. C,, 645; 8. v. Diggs, 181 N. C., 551; 8. v. Wrenn,
198 N. C., 263.

STATE v. HARRIS MELTON aAnxp ANN BYRD.

1. The act of 1838, chapter 24 (declaring void all marriages between white
persons and free Negroes and persons of color), includes only cases
where such persons of color are within the third degree.

2, Hence, wherein an indictment for fornication against A. and B. (who had
been married), it appeared that one of the defendants was of Indian
blood, but of what degree was not proved: Held, that there could be no
conviction.

3. In the construction of a statute, all other statutes made in pari materia,
whether referred to or not in that under consideration, will be taken as
one system, and so construed.

(The case of 8. v. Bell, 25 N, C,, 509, cited and approved.)
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Tuis was an indietment for fornication, tried before his Honor, Judge
Bailey, at the Fall Term, 1852, of Srant.y Superior Court, The defend-
ants pleaded not guilty, and in support of their plea offered evidence of
their having been lawfully married, unless, as was insisted by the
solicitor for the State, the marriage was void under the act of 1838-39,
declaring marriages between white persons and free persons of color
void. The controversy was concerning the color of the male defendant—
the female being admitted to be white. For the defendants it was in-
sisted, that, unless the defendant, Melton, was within the fourth degree
of Negro or African blood, they ecould not be convicted. For the State,
it was insisted that the act was general, prohibiting all mixtures of the
white with the colored races, and it made no difference whether the
defendant’s blood was African or Indian, or in what degree, if there
was any sensible taint of either—they were guilty. The court charged
for the defendants, but told the jury they might, if they chose, render a
special verdiet; and the jury accordingly found, “that the defendant,

Harris Melton, was of Indian blood, but in what degree they
(50 ) could not say, and if in case this rendered the marriage void, of

which they were ignorant, but prayed the opinion of the court,
they found the defendants guilty; and if not, then they found the de-
fendants not gmilty.” His Honor being of opinion upon the question
of law in favor of the defendants, gave judgment accordingly, and the
solicitor for the State appealed.

Attorney-General for the State.
Winston for defendants.

Nasn, C. J. The indictment in this case is found in the act of 1838,
chapter 24, in which it is declared: “It shall not be lawful for any
free Negro or person of color to marry a white person; and any marriage
hereafter solemmnized or contracted between any free Negro or free
person of color and a white person, shall be null and void.” All persons
living together under such circumstances, as man and wife, are guilty
of fornication and adultery. It is admitted that Melton is of Indian
descent, and that the defendant, Byrd, is a white woman; and that at
the finding of the indictment, they were living together as man and
wife; and they allege that they were legally married. The legality -of
the marriage is the only question presented by the case. On the argu-
ment here, it was urged with much force that the act did not embrace
persons descended from Indian ancestors. Upon this point we do not
deem it mecessary to express an opinion, because the special verdict
states, “that the defendant, Melton, is of Indian blood, but in what
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degree they cannot say.” This is substantially finding simply that
Melton is of Indian blood. To authorize a judgment upon this indiet-
ment, the jury should have found within what degree he stood to his
Indian ancestor. The act, it is true, is broad; but it cannot be supposed
it was the intention of the Legislature to forbid marriages between
white persons and persons of Indian blood, howsoever far removed.
Every statute must receive a reasonable construction, and its letter is
often departed from to carry out the manifest intention of the law-
makers; and to arrive at a proper construction, when the words are
doubtful, it is the duty of courts of justice to examine and com-

pare the different parts of the same statute, and with others made ( 51)
i pari materia. At the session of the Legislature in 1836, all the

acts previously in forece were reénacted, and they consequently constitute
but one act. 8. v. Bell, 25 N. C., 509. By the 5th section of 71st chapter
of that statute, the Legislature provides: “If any white man or woman,
being free, shall intermarry with any Indian, Negro, mustee, or mulatto
man or woman, or any person of mixed blood to the third generation,
bond or free, he shall, by the judgment of the county court, forfeit $100,”
ete. The sixth section inflicts a penalty upon any minister of the Gospel
or magistrate who shall knowingly marry such persons. By these two
sections it is seen that a penalty merely is inflicted for a violation of
them. It was soon found that the evil was not remedied. The parties
still continued man and wife, and to live together as such. To put an
end to this state of things, the act was passed under which this indict-
ment was framed. The marriage itself is declared void, thereby sub-
jecting the parties to the risk of being indicted for fornmication and
adultery, as long as they continued to cohabit. This act is in pari
materta with that of 1836; and the Legislature must have intended
that the degrees set forth in the latter should govern the criminality of
the former. It could not have been intended that the most remote taint
of Indian blood on either side should make void the marriage, while
it confined the penalty expressed in the act of 1836, to being violated in
the third degree. Again:in the 31st chapter of the act of 1836, in section
81, the Legislature declare the evidence of all Negroes, Indians, mulat-
toes, and persons of mixed blood, within the fourth generation, to be
incompetent against a white person. In two cases, then, the Legislature
has pointed out the degree within their prohibition shall operate, and
when, in 1838, they extended the penalty inflicted in the fifth section of
the 71st chapter of the act of 1886, they must have meant that the
offense, so punished, should be the same offense—that is, should be a
marriage within the degrees specified in the act of 1836. It is a rule in
the construction of statutes, that all statutes which relate to the same
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subject-matter, although some of them may be expressed, or not referred
to, must be taken to be one system, and so construed; 1st Bur,
(52) 447; 8 Mass. R., 212; Lord Bacon’s 8d Rule, Vol. 6, 382. To
enable the court to pronounce a judgment upon the special verdiet
against the defendant, it ought to have stated within what degree the
defendant, Melton, was removed from his Indian ancestor. It does not
do so; on the contrary, the jury say they do not know.
There is no error in the judgment of the court below, and it must
be affirmed.
Per Curiam. Judgment affirmed.

Cited: Simonton v. Lanter, 71 N. C., 503 ; Rhodes v. Lewis, 80 N. C,,
1895 Muller v. Commissioners, 89 N. C., 172; 8. v. Partlow, 91 N. C,,
5503 Hughes v. Boone, 102 N. C., 163; Greene v. Owen, 125 N. C,, 219;
Abernathy v. Commissioners, 169 N. C., 641; Alexander v. Lowrance,
182 N. Q., 644; Corporation Comumission v. Interracial Commission,
198 N. C., 828.

Dok gx DeM, WILLIAM JOHNSON er ux. v. PETER E, MADDERA,

In ejectment, where the suit abated by the death of the tenant in possession,
notice to “the heirs” of such deceased tenant, without naming them, is
sufficient to revive the suit against them, under the 7th and 9th sections
of Revised Statutes, chapter 2; and upon failure of the heirs to appear
and make defense, the plaintiff’s lessor is entitled to judgment by default
against the casual ejector. )

[In England, at common law, on failure of the defendant to confess, at the
trial, lease, entry, and ouster, according to his consent rule, the lessor
of plaintiff was nonsuited though he might afterwards sign judgment
against the casual ejector; but in our practice, where the judgment is
entered in the same court where the pleadings are made up and the trial
takes place, the lessor is not nonsuited, but has his judgment by default at
once against the casual ejector.] .

(The case of Roberson v. Woolard, 28 N. C., 91, cited and approved.)

Tris was an action of ejectment, originally brought against Peter E.
Maddera, returnable to the Fall Term, 1849, of Marrin Superior Court;
at which term the defendant appeared and entered into the common rule
and pleaded not guilty. The case was regularly continued from term to
term, until Spring Term, 1851, when the death of the defendant was
suggested, and it was “ordered that a copy of the declaration and notice
issue to the heirs-at-law,” etc.; in pursuance whereof, a scire facias
and copy of declaration were issued “to the heirs-at-law of Peter E.
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Maddera,” notifying them “to appear at the Fall Term thereafter, and
defend the said suit,” ete.; and on this the sheriff returned, “There are
no heirs of Peter E. Maddera to be found in my county. I understand
they reside out of this State.” An alias sci. fa. was then issued, on which
the sheriff made a like return to Spring Term, 1852; at which time
it was ordered that publication be made for six weeks, ete.,

“for the heirs-at-law of Peter E. Maddera,” ete. On scire facias ( 53 )
issued, and returnable to Fall Term, 1852, the sheriff again

made a like return, and added, “Of the names of said heirs, I am not
informed.”

And on the trial before his Honor, Judge Settle, at said Fall Term,
1852, it appearing that publication had been made, as ordered, the
plaintif’s counsel moved for judgment by default against the casual
ejector, and for a writ of possession—offering to prove that the original
declaration was served on Peter E. Maddera, and that he, at the service
thereof, was in the possession of the premises therein named. This mo-
tion was refused by his Honor, and thereupon the plaintiff’s counsel
moved for judgment by default against the heirs-at-law, and for an
order that a writ of possession issue—which was also refused by his
Honor. The plaintiff’s counsel then moved to submit the case to the
jury upon the plea of not guilty, entered by Peter E. Maddera, which,
also, his Honor refused to permit, on the ground that the proper parties
were not in court; and thereupon the plaintiffs prayed an appeal to the
Supreme Court, which was granted.

Biggs for lessors of the plaintiffs.
Moore, contra, argued:

1. The tenant in possession is admitted to defend, only on condition
that he confess, at the trial, lease, entry, and ouster. If he refuse
to do so, or fail to appear (in which case the confession cannot be made)
the plaintiff is nonsuited as to the party let in, but afterwards takes
judgment against the casual ejector. (Ad. on Eject., 289.) He is non-
suited because the plea of “not guilty,” now part of the record, denies
the whole declaration, lease, entry, and ouster, and “for want of proving
these requisites,” he is nonsuited. (3 Bl Com., 204; Ad. on Eject.,
289; 2 Sel. Pr., 90, 114.)

2. At common law, on the death of defendant, the casual ejector being
out of court, the suit abated. 1 Rev. Stat., chap. 2, sec. 7, provides that
actions of ejectment shall not abate, but may be revived by “serving
on the heirs-at-law or devisees or the guardians of minor heirs and
devisees, a copy of declaration and notice; and after such service, the suit
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shall stand revived, and shall be proceeded on in the same man-
(54 ) mer, as if the defendant were living” So that, when the heir

is served with notice, he, too, must appear and confess lease, entry,
and ouster at the trial, or the plaintiff will be nonsuited, and judgment
taken against the casual ejector.

3. There has been no service on the heir. The sci. fa. runs against
“the heirs-at-law of Peter E. Maddera,” without naming them. The
return of the sheriff is, that they are not to be found in his county—
he is informed they live out of the State, but he does not know their
names. Whereupon publication is made for the heirs of Peter E. Mad-
dera, without naming them. Publication is a substituted serviece of
notice, and must be equally as certain as to the individuals, as actual
service. If the sheriff had returned service on the heirs by name, it
would have been good, and they would have been in court; Eoberson .
Woolard, 28 N. C., 90). But if the return had been “executed on the
heirs,” without name, it is clear they would not have been in court,
either to defend or make default; (2 Sel. Pr., 173). Nor in any action,
where a personal judgment was sought against them, or against property
in their possession. (Roberson v. Woolard, ut. supra.) How, then, can
publication for the heirs, eo nomine, which is the substituted service,
bring them into court?

There is no instance of such -a service being held good at law. It is
like a summons “to executors,” and a return of “executed on the execu-
tors.” No service is good, unless the party is brought into court thereby;
and such service would not bring into court the heir sued on the bond of
his deceased ancestor—nor the heir, on a petition to make real estate
assets—nor the heir to show cause why execution should not issue against
- lands descended.

In Roberson v. Woolard, the Chief Justice says, “This writ was
against the lands descended to the heirs of Jo. Roberson,” without say-
ing who they are; and thus leaving it to the sheriff to judge thereof,
which is often a difficult point, and on which there is no opportunity
for the person to be heard in court.”

The heir of land situated in this State is heir according to the lex loct.
A nonresident cannot know whether he is heir or not. '

4, It is not sufficient that the “heir” be apprised by report or advice,

that his interest is to be affected by proceedings. Unless he be
(35 ) brought into court, as the tenant is, he cannot fail to appear, nor,
of course, make default (for default is always after appearance).

5. The plaintiff cannot suffer nonsuit, unless the heir refuse to ap-
pear, and without nonsuit, he cannot have judgment against the casual
ejector; (Bl Com., 204).
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6. There is no distinction in the modes of bringing parties into court
in the different actions. All are in by service, and none without service
‘or appearance.

Barrie, J. The counsel for the lessors of the plaintiff admits in this
Court, that his Honor in the court below was correct in refusing his
motion for a judgment by default against the heirs-at-law of Peter E.
Maddera; and also his motion to be permitted to submit the case to the
jury, upon the plea of not guilty, entered by said Maddera in his life-
time. But he contends that he was entitled to enter a judgment by de-
fault against the easual ejector, and thereupon to issue a writ of posses-
sion, upon proving to the court that the original declaration had been
regularly served upon the said Maddera, who was then the tenant in
possession.

The counsel on the other side insists, that the suit abated, for the
reason that there were no persons brought before the court to defend
the action; that the scire facias, issued to notify the heirs, was insuffi-
cient, because it did not name them; that the several returns of the
sheriff were a nullity for the same reason; and also because he had no
power to decide who were the heirs-at-law, or whether they lived in or
out of the State; and that, in consequence of these defects, the means
prescribed in the Revised Statutes, chapter 2, section 7, 8, and 9, were
not made effectual by the lessors of the plaintiff to prevent the abate-
ment of the suit.

The objections urged against the sufficiency of the scire facias are,
we think, fully answered by what was said by the late Chief Justice
Ruffin, in Roberson v. Woolard, 28 N. C., 95. That was, so far as this
question is concerned, a scire facias against heirs to subject lands
descended to them, to the payment of the debts of their ancestor, under
the 63d chapter of the Revised Statutes, section 1. The scire
facias was directed to the “heirs” without naming them, and the ( 56 )
Chief Justice said, “The precept need not name them, but leave
it to the sheriff to summon and return them.” The words of that statute,
and the one we have under consideration, are so nearly alike, and the
purpose in view so much the same, that a construction put upon one,
ought to be adopted in the other. If, then, the scire facias, required by
the act to prevent an abatement, may issue to the “heirs,” without
naming them, leaving it to the sheriff “to summon and return them,”
the objection that the sheriff cannot exercise a judicial function in
ascertaining and determining whe are the heirs, necessarily vanishes.
But the other objection still remains, that the sheriff does not mention
the names of the heirs in any of his three returns—says they live out
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of the State, and adds, in his last return, that he does not know what
are their names. Is this a fatal objection? We think not. The act is
obviously one for the amendment of the law, and ought to receive a’
liberal interpretation. By the rules of the common law, if the defendant
in an action of ejectment died, the suit abated; in consequence of which,
the lessor of the plaintiff was compelled to pay his own costs, and com-
mence a new action. The expense and delay thus incurred were deemed
unnecessary and unjust, and the act in question was passed to prevent -
them. It is contained in the Tth, 8th, and 9tk sections of the Revised
Statutes, chapter 2. The 7Tth section declares that the action shall not
abate by the death of the defendant-—and points out the manner in
which it is to be revived against the heirs. The 8th provides for the
appointment of a guardian to defend the heirs when they are minors;
and the 9th prescribes the mode in which they are to be notified when
they reside out of the State—the fact of their non-residence having been
previously stated in the return to the sheriff. If the names of the heirs
be known to the sheriff, there will be no difficulty on the part of the
lessor in complying with the requisitions of the statute, whether the
heirs reside in or out of the State. But if they be unknown to the
officer, as seems to have been the fact in this case, what is to be the
result? Must an abatement necessarily take place, on account of the
inability of the party to comply literally with the requirements of the

statute? Or, may the sheriff state in his return, that the names
(57 ) of the heirs are unknown to him, and that they reside out of the

State, so that an advertisement may be published in some gazette,
notifying them, as “heirs” of the deceased defendant, to come in and be
made parties in his stead? In the one case, the delay and expense will be
incurred, which it was the object of the statute to prevent; while in the
other, the suit will berevived, without the possibility of the heirs being
prejudiced by it. For if they come in and defend, the object of the
notice will have been accomplished; and if they do not, they will not
be subjected to the payment of any costs; and may at any time, unless
their entry be tolled, assert their title against the lessor, or any other
person in possession of the land. We think the latter is the liberal and
proper construction of the act in the case supposed, which is, in truth,
the case before us. Assuming the suit to have been revived by the course
of proceedings, adopted by the lessor of the plaintiff, another question
still remains : Could he, upon the heirs failing to appear, enter judgment
against the casual ejector, and have a writ of possession thereon? A
slight attention to the rules of the proceeding in the action, satisfies us
that he could. In England, when a declaration in ejectment is served
upon the tenant in possession, the lessor is entitled to a judgment by de-
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fault against the casual ejector, if he fail to appear; and if he appear,
he cannot be admitted to defend, unless he enters into the common rule,
by which he agrees to confess, at the trial, lease, entry, and ouster. If,
when the trial comes on, he refuses to make the stipulated confession,
the plaintiff must be nonsuited, because he cannot prove what is pure
fiction; but in the end, says Blackstone in his Commentaries, Vol. 3,
page 204, judgment will be entered against the casual ejector; for the
condition, on which the tenant was admitted to defend, is broken, and
therefore the lessor of the plaintiff is put into the same situation as if
he had never appeared at all. In our practice, as the judgment is en-
tered in the same court where the pleadings are made up, and the trial
takes place, the lessor would not be nonsuited; but he would have
judgment at once against the casual ejector—the defendant having for-
feited all right to defend, on account of the breach of his condition.
Such would have been the result in this case, had the defendant lived
to the time of trial, and then refused to confess lease, entry, and
ouster. The defendant’s counsel admits that in such case the casual ( 58)
ejector would be evoked from the land of spirits, to which he said

he had vanished, when the tenant was admitted to defend. If the defend-
ant die, what, in reason and justice, is to prevent the casual ejector from
being evoked again, to have judgment rendered against him, upon a
default of the heirs to appear and defend? To hold otherwise would be
to belie the maxim, tnfictione juris semper equitas existit.

The order from which the appeal is taken, must be reversed, which
must be certified to the court below, that it may proceed therein accord-
ing to law. '

Pzer Curran, Judgment reversed.

MALCOM SHAW v. YOUNG H. ALLEN’S EXECUTORS.

1. To take a case out of the -statute of limitations, the promise must be
certain, or capable of being reduced to certainty, and the claim sued on
identified as that in regard to which the promise was made.

2, Hence, where an account was presented to the defendant and he said, “I
reckon it is correct, but 1 have sets-off against it, and would rather
settle with the plaintiff myself,” and the witness could not say that the
account exhibited on the trial was that which was presented to the
defendant : Held, that this was insufficient.

(The cases of Peebles v. Mason, 13 N. C., 867; Smith v. Leeper, 82 N. C., 86,
and Moore v. Hyman, 35 N, C., 272, cited and approved.)
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AssuMPSIT on a mercantile account. Plea, the statute of limitations.
On the trial before Judge Caldwell, at Awson, at Fall Term, 1852,
the plaintiff, in order to remove the effect of the statute, introduced a
witness, who testified that sometime in 1851, he called on the testator
of the defendants at plaintiff’s request, with an account for goods sold,
and said fo him, “Here is an account Mr. Shaw wishes you to settle by
note’”; that said testator looked over it, and said, “I reckon it is correct,
but I have sets-off against it, and would rather settle it with the plaintiff
myself.” The witness thought the account presented was for about

$200—was not certain, but he could not say that the amount
(59 ) exhibited on the trial was the same that he offered to the testator

for settlement. The jury rendered a verdict for the plaintiff, sub-
ject to the opinion of the court; and the court being of opinion that the
evidence was insufficient to repel the statute of limitations, set aside
the verdict, and rendered judgment of nomsuit, from which the plaintiff
appealed.

Wanston, Sen., for plaintiff.
Strange for defendant.

Barrig, J. The opinion pronounced by his Honor in the court below
is fully sustained by the cases of Smith v. Leeper, 32 N. C., 86, and
Moore v. Hyman, 35 N. C., 272, recently decided in this Court.

The principle stated in those cases, and more particularly in the
latter is, that “to repel the statute of limitations, there must be a
promise to pay the debt sued on, either expressed or implied, and the
terms used must have sufficient certainty to give a distinct cause of
action, by the aid of the maxim, id certum. est guod cerlum reddi potest.”
Apply the rule to this case: The words relied upon to prevent the
operation of the statute, are neither certain of themselves, nor capable
of being reduced to any certainty. The witness could not say that the
account sued upon was the same which he presented to the defendant’s
testator for settlement. He could not even state its amount. He “thought
it was about $200—was not certain.”” There was, therefore, no particular
debt which the testator promised to pay, and none which he acknowl-
edged, from which a promise could be implied. Smith v. Leeper, though
in some respects resembling this, was not liable to this objection, and
in that case, it was held that the bar of the statute was repelled. But
if the witness had identified the acecount, and recollected its precise
amount, still there was, in the language used by the testator, no promise
to pay it, and none to “settle” it in any sense, which can make it avail-
able for the plaintiff. The plaintiff demanded a settlement of the account
by note; the testator replied, “I reckon the account is correct, but I
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have sets-off against it, and would rather settle with the plaintiff my-
self.” He certainly did not expressly promise to pay the debt, or settle
it by note, because he urged an objection against doing so. He
certainly did not acknowledge the whole account to be due, be- ( 60 )
cause he alleged that he had sets-off against it. No promise then

to pay the whole can be implied; nor can any promise be implied to
pay any particular part, because, supposing the sets-off did not extend
to the whole, no one can say to how much they did extend, and what
was the balance. Peebles v. Mason, 18 N. C,, 367. The use of the term
“settle” cannot aid the plaintiff, because he did not call on the testator
to come to an account with him, but to settle, that is, to pay the
account by note; and the testator’s reply must be taken to have used
the word in the same sense, and in that sense, it is, for reasons above
given, valueless to the plaintiff. The judgment was right, and must
be affirmed.

Prr Curiam. ‘ Judgment affirmed.

Cited: McBride v, Gray, poét, 422; McRae v. Leary, 46 N. C., 93;
Loftin v. Albridge, 48 N. C., 328; Mills v. Taber, 50 N. C., 412; Shoe
Store Co. v. Wiseman, 174 N. C., 717.

KITTY ANN ALLEN v. ELKANAH ALLEN.

1. An order of court, obtained on the motion of an attorney on behalf of a
person, is presumed to be done at that person’s instance, until he takes
steps to vacate the proceeding.

2. Hence, an order of the county court for the emancipation of a slave, pro-
cured on motion of an attorney, in the name of the owner, was a valid
act of emancipation before the act of 1830 (Revised Statutes, chap. 111,
sec. 57), notwithstanding the owner’s consent does not otherwise appear.

3. Especially is such order valid, when it appears of record that the owner,
at a subsequent term entered into bond, agreeably to law (reciting the
former proceeding) ‘to keep the Negro from becoming chargeable; etc.

(The cases of Sampson v. Burgwyn, 20 N. C., 21; Bryan v. Wadsworth, 18
N. C., 388; Allen v. Peden, 4 N. C., 442; Oully v, Jones, 31 N, C., 168, and
Stringer v. Bircham, 34 N, C., 41,) ’

Tus action was trespass v¢ ef armis, and the defendant pleaded spe-
cially, that the plaintiff was a slave. On the trial before his Honor,
Judge Dllis, at New Hanover, at Spring Term, 1852, the plaintiff
offered in evidence a duly certified copy from the minutes of Brunswick
County Court, at its July Term, 1808, in words following:
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(61)  “On motion, in open court, by George Davis, Esq.; to emanei-
pate Sam, a Negro man, formerly the property of Thomas Hogg
Hooper, Esq., deceased, and a mulatto woman, the property of Elkanah
Allen, by the name of Clary; and it being stated to the court that the
said slaves have rendered meritorious service to their owners, the said
court do therefore order and direct, that the said slaves be emancipated
and set free, agreeable to the act of Assembly in such case made and
provided; Sam, by the name of Sam Hooper, and Clary, by the name
of Clary Beel. And it is further ordered by the court, that upon suffi-
cient security being given agreeable to law, to keep the said persons,
Sam and Clary, from becoming an encumbrance upon any county in the
State, that the clerk issue a certificate of their emancipation,” ete.

The plaintiff also produced on the trial a certified copy of a bond
executed by Elkanah Allen and John G. Scull, of record in Brunswick
Court, dated 25 April, 1809, and conditioned, “that whereas, the above
bounden Elkanah Allen did, on 26 July, present to the Court of Pleas
and Quarter Sessions, then sitting, in and for the county of Brunswick
aforesaid, a petition praying that Clary, a negro slave therein named—
to wit: Clary Beel, should be emancipated and set free, under the name
of Clara Beel,” etc.; that the said “¥lkanah Allen shall well and truly,
notwithstanding the emancipation of said slave, Clary, keep her from
ever hereafter being chargeable to the county,” ete.

It was admitted that Clary, named in the foregoing record, was the
property of the said Elkanah Allen named therein, up to the time of her
alleged emancipation, and that the plaintiff is a daughter of said Clary.
Evidence was offered by the plaintiff showing that the said Clary, from
the time of her alleged emancipation to the time of her death, acted as a

" free person, and was so regarded by the community; and that the plain-
tiff, the daughter of said Clary, also acted and was reputed to be a free
person, until some five or six years prior to the commencement of this
suit, when she was seized by the defendant, the grandson of Elkanah
Allen, named in the record. The plaintiff then offered to prove that she
was born subsequent to the alleged emancipation of her mother, and
counter evidence was offered by the defendant as to this fact. His Honor

being of opinion that the record exhibited did not show a valid
( 62 ) act of emancipation, on thi