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- CASES

ARGUED AND DETERMINED IN THE

COURT OF CONFERENCE

OF

NORTH CAROLINA

DECEMBER TERM, 1804. -

SAMUEL HOLDING, EXECUTOR, ETC., AND OTHERS, V. FREDERIC
HOLDING.

Where a bill was filed to enjoin a judgment of the County Court in
a cause in which equity jurisdiction had been conferred upon it
by act of Assembly, it was dismissed because the County Court
had jurisdiction of the question, and there was no allegation of
fraud, surprise or mistake.

Ixn Equrry. Samuel Holding, Sr., the testator; on ¢ May,
1797, made and published his last will and testament, and there-
in, amongst other things, devised a tract of land to the defend-
ant, and other tracts to the complainants, Arthur and John
Holding, his sons; and directed that the several parcels of land
thereby given to his three soms, Frederic, Arthur and John
Holding, should be valued by good men, as woodland unim-
proved, and that the valuation so made should be kept by them
until after the death of his wife. He further directed that
after the death of his wife his executors should sell, at twelve
nmonths’ credit, all his personal estate rot before given away,
and distribute the money in the following manner, that is to
say: Pay the legacies named in the will, and after consulting
the appraised value of the lands thereby given to his said three
sons, pay unto him or them, as the case might be, such sum or
sums of money so as to make each lot of equal value.

The testator, some time after the execution of the will, with
an intention of passing to thesaid Frederic, immediately,
all the interest and benefit which he intended him to (10)
take under the will, and having in the interim advanced
considerable sums of money to him, by deed, in consideration

9



IN THE SUPREME COURT. [5

N

Wircox v. WILKINSON.

of affection-and twenty shillings, conveyed the lands mentioned\
in the will, and ten acres more, to Frederic, in fee simple, “as o
portion of testator's estate.”

The bill charges that the said conveyance was, at the time
of its execution, understood and intended to be in full and com-
plete satisfaction of all benefit intended to the said Frederie
by the will; and that it was understood by the parties that the
said Frederic was to relinquish all further claim on his father’
estate by the will or otherwise.

The testator died, his will was proved; the widow died, and
the executor sold the personal property bequeathed to her, as
directed by the will. The present defendant, some years after-
wards, preferred a petition to the County Court of Wake, pray-
ing a decree for the deficiency in value between the land devised -
and conveyed to him as aforesaid, and that devised to each of
* bis brothers, and had a decree to that amount.” The complain-

ants prayed for and obtained an injunection. :

L. Henderson for defendant.

By tar Courr. No circumstances of surprise, accident or
fraud appear to have intervened in this case to prevent the
party from having a full hearing in the County Court, upon
the points which form the ground of the application to the

Court of Equity. Of these points the County Court,
(11) upon petition, have equal and concurrent jurisdiction

with the Court of Equity. The bill 1s, therefore, dis-
missed with costs.

Cited: Iredell v. Langston, 16 N. C., 395.

WILCOX’S ADMINISTRATOR v. WILKINSON’S EXECUTOR.

A second rehearing will be granted to reverse the judgment upon
the first rehearing, if justice demands it.

Tur complainant’s intestate filed his bill against the defend-
ant’s testator, the object of which was to set aside an award
which had been made between the parties, and to open accounts
on which the award was founded; and the court, many years
ago, passed an interlocutory decree to that effect. The defend-
ant preferred a petition. praying a rehearing, which was had,
and his petition overruled. The accounts were referred to a
master, who reported a large sum against the defendant. He
filed exceptions to the report, which had stood some years for

10
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WiLcox ». WILKINSON.

argument, when he preferred a second petition praying a re-
hearing of the interlocutory decree. This petition was objected
to on the ground that a second petition praying a rehearing of
the same question would not lie.

This case was several times argued in the District Court and
also in this Court.

By tar Covrr. The act of Assembly establishing the courts
© of equity in this State is silent with respect to the mode of

proceeding on rehearing; but in order to ascertain the authority
they are to exercise, and the course of procedure in cases not
especially provided for, a genertl reference is made to the for-
mer court of chancery, and to the power rightfully incident to
such-a court.

It would be extremely difficult to discover the rules of prac-
tice which formerly obtained here, as well from the total want
of any memorials of the decisions of this Court as from the
loss or dispersion of the records.

The practice in England will be found unsuited and inappli-
cable, in a variety of instances, to the existing constitution of
" our courts of equity, which have therefore been obliged
to make, occasionally, such rules as were necessary to (12 )
expedite the decision of causes, the details of which the
Legislature did not enter into, but left to be arranged by the
courts, under the above general reference. -

But the shortness of time allotted to the equity business, and
the consequent accumulation of suits in many of the districts,
have coneurred with other causes in rendering this branch of
our jurisprudence little indebted to precedents of our own, and
in compelling a frequent resort to the books to ascertain the
practice in correspondent cases.

Upon the question now under consideration, no aid can be
derived from any former decision in our courts, and it is prob-
able’ that one of the kind has not before occurred. It must
therefore be decided by an inquiry.into the usnal course of
courts of chancery and the powers and authorities rightfully
incident to them,

When we consider, however, that equity is administered in
England in tribunals exclusively established for that purpose,
possessing 4 ready access to all the means of information by
which the science is illustrated, by men who make it the prin-
cipal business of their lives, assisted, too, in difficult cases, by
the common-law judges, and from whose decision there is never-
theless an appeal, it seems obvious that whatever liberality
there is in rehearing causes there, ought more strongly to pre-

11
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WiLcox ©. WILKINSON.

vail in our courts, destitute as they are of all these advantages.

It appears that this cause, so far as it respects the interlocu-
tory decree complained of, has been once reheard; but that cir-
cumstance does not appear, in itself, of such decisive weight as
to prevent a rehearing, more especially as it must have been at
the time reheard before the same judges that made the decree.
For it is laid down by a great judge of equity in England to be
the practice there, that when a petition of rehearing is signed by
two counsel, such credit is given by the Court to their opinion

that the cause ought to be reheard, so as to order it to be-
(13) set down. Ambler, 91. Tt 'is therefore entirely a matter

of course to grant a rehearing, if counsel will certify in its
favor. Yet the defendant might have appealed to the chancel-
lor, if the decree had been made by the masfer of the rolls, or
to the House of Lords, if made by the chancellor. Do not the
principles of justice, then, plainly dictate when substantial rea-
sons are shown against a decree, which when enrolled is final
and unappealable, a second rehearing ought to be granted? It
is not a matter of course to grant a second, as it is to grant a
first ; but whenever the court is satisfied with the reasons offered,
it is apprebended that a second ought to be granted. And inde-
pendently of the additional reasons in support of this mode of
proceeding arising from the constitution of our courts of equity,
there are several cases in the books which, when ‘attentively
congidered, will go a great way towards authorizing it. In the
case of Falkland and others against Cheney and others, in 1
Bro. Par. Cases, there was hearing and rehearing at the rolls,
and upon both occasions the decree was in favor of the defend-
ants, and the petition for the rehearing was by the plaintiffs.
There was afterwards a rehearing before the chancellor, who
confirmed the decree at the rolls, and after this there was a
further rehearing before the Lord Keeper.

In Porter v. Hubert, in 2 Chan., 85, and 8 Chan., 78, the de-
cree was made by a judge sitting for the Lord Keeper, who
afterwards on the petition of the defendant, heard the case him-
self, assisted by judges. There was afterwards a second rehear-
ing before the chancellor, assisted by judges.

In Parker v. Dee, 2 Chan. Cases, 210, there was a hearing and
decree at the rolls, and. upon the defendant’s appeal, the cause
was again heard before the Lord Keeper. On this, another
hearing was granted on the plaintiff’s petition, upon which the

cause was heard by the chancellor, assisted by a judge;
(14 ) and the chancellor making a decree different from hoth
the former decrees, the plaintiffs prayed a still further
rehearing, and obtained it. These cases, even if there were no

12
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others, strongly demonstrate how cautions the equity courts in
that country are in revising and reconsidering decrees, and that
before enrollment they are considered within the diseretion of
the court to order a rehearing.

Noel v, Robinson, 1 Vernon, 90, 453, 560, 466, also in 2 Chan.
- Cases and 2 Ventris, is a precedent of a second rehearing. There
were three hearings and two decrees by Lord Nottingham.
Lord North reheard the canse, and reversed Lord Nottingham’s
decree. But the cause was again reheard by Lord Jeffries, who
reversed Lord North’s decree, and affirmed Lord Nottingham’s.

So it appears in Nutt v. Hill, 1 Vern., 16, and 2 Chancery
Cases, 120, that there were two rehearings, one before. Lord
North, the other before Lord Jeffries. ,

The Court is, therefore, of the opinion that a petition for re-
hearing will lie, notwithstanding a former petition preferred
and denied, if the justice of a case demands a rehearing. They
are led to believe that the justice of the case requires it here) and
therefore direct a rehearing before the Superior Court of Hills-
borough Distriet.

DEN oN DeMISE oF STANLEY v. TURNER.

From New Bern.

Seven years’ possession without color of title is no bar to the right
of entry.

Esrcrment. The jury found a verdict for the plaintiff, sub-
ject to the opinion of the court upon the following case, to wit:

"“The plaintiff, and those whose estate he hath, owned the lot
mentioned in the declaration, distinguished in the plan of New
Bern by the No. 122, extending on Grave Street one hundred
and seven feet three inches, and back in depth two hundred and
fourteen feet six inches. The defendant, and those whose
estate he hath, owned a lot distinguished by the No. 117, (15)
adjoining the plaintiff’s on the back end,. being of the
same width, and extending to another street one hundred and
fifty-six feet six inches; both lots lay open and uninclosed until
the year 1776, when the defendant, and those whose estate he
hath, inclosed his lot with a plank fence, and in the inclosure
included sixty feet of that part of the plaintiff’s lot which ad-
joined his; and the defendant hath kept up the said fence and
‘had an adverse possession of the said sixty feet of the plaintiff’s
lot in his inclosure ever since.” | '

13
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Upon this case the jury prayed the advice of the court
“Whether such possession unaccompanied by any other title or
color of title be sufficient to bar an ejectment.” If the opinion
of the court be in favor of the plaintiff, they find the defend-
ant guilty, and assess sixpence damages and sixpence costs; if
in favor of the defendant, they find him not guilty.

Macay, J. The question is, whether an adverse possession
for seven years without color of title bars the right of entry.
The law in this case I had considered as settled, until lately,
when it has been alleged that a naked adverse possession, with-
out color of title, does not bar the right of entry.

To investigate this subject, it will be necessary to compare
our statute of limitations, passed in 1715, with the statute of
limitations in England, 21 Jac. I., ch. 16, that it may appear
how the decisions upon this latter statute apply in principle to
the cases affected by our own statute of limitations.

The act of 21 Jae. 1., ch. 16, entitled “An aect for Hmitation
of actions, and for avoiding suits at law,” declares in the first
section, “That for guieting men’s estates and avoiding suits at
law, ete., all writs of formedon in descender, formedon in re- °

~mainder, and formedon in reverter, at any time hereafter to be
sued or brought of or for any manors, lands, tenements,

(16 ) hereditaments, whereunto any person or persons now
hath or have any title or cause to pursue, or have any

such writ, shall be sued and taken within twenty years next
after the end of this present session of Parliament; and after
the said twenty years expire, no such person or pérsons, or any
of their heirs, shall have or maintain any such writ of or for
any of the said manors, lands, tenements or hereditaments; and
that all writs of formedon in descender, formedon in remainder
and formedon in reverter, of any manors, lands, tenements, or
other hereditaments whatsoever, at any time hereafter to be
sued or brought by occasion or means of any title or cause here-
after happening, shall be sued and taken within twenty years
next after the title and cause of action first descended or fallen,
and at no time after the said twenty years; and that no person
or persons that now hath any right or title of entry into any
manors, lands, tenements or hereditaments, now held for him
or.them, shall thereinto enter but within twenty years next after
the end of this present session of Parliament, or within twenty
years next after any other title of entry accrued; and that no
person or persons shall at any time hereafter make any entry
into any lands, tenements or hereditaments’but within twenty
years next after his or their right or title, which shall hereafter
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first descend or acerue to the same; and in default thereof such
person so not entering, and their heirs, shall be utterly excluded
and disabled from such entry after to be made; any former laws
or statutes to the contrary notwithstanding.”

And in the second section the statute declares: “Provided,
nevertheless, that if any person or persons that is or shall be
entitled to such writ or writs, or that hath or shall have such
right or title of entry, be, at the time of the said-right or title
ﬁrst descended, accrued come or fallen, within the age of one

and twenty years, feme covert, non compos mentis, im-
prlsoned or beyond the seas, that then such person and ( 17)
persons, and his and their Leir and heirs shall or may,
notwithstanding the said twenty years expired, bring his action
or make his entry as he might have done before this act, so as
such person and persons, or his or their heir and helrs, shall
within ten years next after his and their full age, discoverture,
coming of sound mind, enlargement out of prison, or coming
into this realm, or death, take benefit of and sue forth the same,
and at no time after the said ten years.”

Our statute of limitations passed in 1715, ch. 27, entitled
“An act concerning old titles of lands, and for limitation of
actions, and for avoiding suits in law,” declares:

“Secrron 1. Whereas suits, debate and controversy hath here-
tofore been, and may hereafter arise by means of ancient titles
t6 land derived from patents granted by the Governor of Vir-
ginia, the conditions of which patents have not been performed,
nor quit-rents paid, or the lands have been deserted by the first
patentees, or for or by reason or means of former entries or
patents granted in this Government; for prevention whereof,
and for quieting men’s estates, and for avoiding suits in law:

“Src. 2. Be it enacted, etc., that all possessions of or titles
to any lands, tenements or hereditaments whatsoever, derived
from any sales made, either by creditors, executors or adminis-
trators, of any person deceased, or by husbands and their wives,
or husbands in right of their wives, or by indorsement of pat-
ents or otherwise, of which the purchaser or possessor, or any
_claiming under them, have continued, or shall continue in pos-
session of the same for the space of seven years, without any
suit in law, be and are hereby ratified, confirmed and declared
good and legal to all intents and purposes whatsoever, against
all and all manner of persons, any former or other title or claim,
act, law, usage or statute tothe contrary notwithstanding.

“Spo. 8. That no person or persons, nor their heirs, ( 18)
which hereafter shall have any right or title to any
lands, tenements or hereditaments, shall thereunto enter or make
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claim, but within seven years next after his, her or their right
or title, which shall descend or accrue; and in default thereof,
such person or persons s0 not entering or making- default shall
be utterly excluded and disabled from any entry or claim there-
of to be made.

“Suc. 4. Provided, nevertheless, that if any person or per-
sons that is or hereafter shall be entitled to any right or claim
of lands, tenements or hereditaments shall be, at the time the
said right or title first descended, acerued, come or fallen, with-
in the age of twenty-one years, feme covert, non compos mentis,
imprisoned or beyond seas, that then such person or persons
shall and may, notwithstanding the said seven years be expired,
commence his, her or their suit, or make his, her or their entry,
as he, she or they might have done before this act; so as such
person .or persons shall within three years next after full age,
diseoverture, coming of sound mind; enlargement out of prison,
or persons beyond seas, within eight years after the title or
claim becomes due, take benefit and sue for the same, and at no
time after the times or limitations herein specified; but that all
possessions held without suing such claim as aforesaid shall be
a perpetual bar against all and all manner of persons what-
soever, .that the expectation of heirs may not in a short time
" leave much land unpossessed ‘and titles so perplexed that mo
man will know of whom to take or buy land.” = .

Under the statute of 24 Jae. I. it has been held, “that no
person can in any case bring an ejectment, unless he has in
himself a right of entry; for as he is supposed to have entered
with a good title on the land and made a good lease to the
fictitious lessee, the law will not suppose an entry made to make
a lease whereby the title is to be tried. Esp., 430; 3 Bla., 206.
Therefore, when it happens that the person claiming title to
the'lands has no right of entry, he eannot maintain this action.” -

But though a good and lawful title may in fact subsist
(19) in the plaintiff, yet he may be barred of his entry, and

so of his recovering by this action, under 21 Jac. L., ch.
16, which enacts that no person shall make an entry into lands,
etc., but within twenty years after his right and title shall
acerue, with the usual savings of feme coverts, infants and per-
gsons insane, ete.” “Therefore, if the lessor of the plaintiff is
not able to prove himself or his ancestors to have been in pos-
session within twenty years before the action brought, he shall
be nonsuited.”

“The possession or entry of the lessor of the plaintiff within
twenty years, which is necessary to give him title, must be an
actual possession or entry, not a presumptive or implied one..
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Esp., 432. So that the twenty years’ possession, which is suf-
ficient to bar the ejectment or to give a title, must be an adverse
possession, for when it appears not to be adverse, the statute of
limitation does mot run.” Id., 433. In Reading v. Royster,
2 Salk., 423, this doctrine is more fully explained. Also, in
Cowp., 217. Tt is o be submitted to the jury to say what is an
adverse possession. It is not necessary that a man should be
expelled from his possession with force. The getting of posses-
- gion 1awfu11y, but afterwards holding against the will of the
owner, will amount to an adverse possession. Proof of posses-
sion Wlthm twenty years is not only necessary to support the
title of the lessor of the plaintiff, but such possession for twenty
years without Interruption is a good title in itself, to recover
‘1 ejectment, without any other; for an uninterrupted posses-
sion for twenty years is like a descent which tolls an entry, and
gives a right of possession, which is sufficient in ejectment. So
that, though the defendant be the person who has the legal
right to the premises, yet he cannot justify ejecting the plain-
tiff, who has had twenty years previous peaceable possession.
Let us now examine how much stronger is our statute of limi-
‘tations in favor of a naked possession, if the expression be
allowable. It appears from the preamble of the act that
it had been the practice of the Governor of Virginia to ( 20)
grant lands lying in North Carolina, which grants often-
times covered lands granted by this Government, and posses-
sions being held under such grants, titles to lands became so
doubtful that no person knew when he was safe in purchasing.
It was highly necessary to encourage the settlement of the
country, which could not be done unless men could be secured
in their possessions, which they then had or might afterwards
acquire. This act was passed to effect this object. Taking
this act as it regards possessions only, it will read and be con-
strued in this manner: “That all possessions of lands, fene-
ments and hereditaments whatsoever, derived from. any sales
made by creditors, executors or administrators of any person
deceased, or by husbands and their wives, or husbands in right
of their wives, or by indorsement of patents, or otherwise, of
which the- possessor, or any claiming under him, have con-
tinued, or shall continue in possession of the same, for the
space of seven. years without any suit in law, shall be and are
hereby ratified, confirmed and declared good and legal to all
intents and purposes whatscever, any former title or claim, act,
law, usage or statute in any wise notwithstanding.” The aet
would have the same reading with Tespect to titles mdde by
creditors, executors, etc., and have the same construction. But
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this act has an expression which seems to guard every possible
case, “or otherwise,” so that the possession for seven years, no
matter how acquired, would be a good title, unless the law
would look upon and consider that possession, the possession of
both, or, in other words, the defendant holding the possession
for the lessor of the plaintiff. ‘ °

In no part of this aet is the color of title mentioned, nor
does it appear that it ever was deemed necessary. It has been
said that a title to lands, defective in itself, but attended with
seven years of peaceable possession, shall ripen into a good title;
but if the title be ever so old, and seven years of peaceable pos-

. session have not accompanied it, the title is good for
(21) nothing. Then the possession makes the title valid.
Why, then, should not the seven years’ possession be
good? It is surely the substantial part of the title, and that
which gives it validity, under the statute of 21 Jac. L., and in
my opinion it does the same under our own statute. I have
understood it was so considered before the revolution of 1776,
but of this I have no knowledge, except from the old prac-
titioners.

But admitting the second section has no relation to the
present question, the third section makes it absolutely neces-
sary that every person shall' enter or make his claim within
seven years after his right or title shall descend or accrue, other-
wise he shall be utterly excluded and disabled from any entry or
claim thereafter to be made. In the latter part of the proviso,
“But that all possessions held without suing such claim as
aforesaid shall be a perpetual bar against all and all manner of
persons whatsoever, that the expectation of heirs may not in a
short time leave much land unpossesséd, and titles so perplexed
that no man will know from whom to take or buy land,” in my
opinion, clearly establishes that the General Assembly had only
a possession in contemplation, and that possession unattended
with any color of title whatever. Giving our act of Assembly
this construction, all the cases on this point arising on the
statute of 21 Jac. I. apply to our act of limitations; and seven
years’ adverse possession will vest in the lessor of the plaintiff
such title that if he should be turned out of possession, or
deprived of his possession, he eould recover the same in eject-
ment. I am therefore of opinion the plaintiff ought not to
recover. But by '

Tavror, Harr and Locxs, JJ. Seven years’ possession with-
out color of title is not sufficient to bar the plaintiff in eject-
ment. .
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Jomnson, J.* The act of 1715, ch. 27, has two objects
in view, as appears from its title.. The first is to cure (22)
defective titles, after a possession of seven years; and
for this purpose the second section enacts that all possessions
or titles, ete., derived from any sales made, ete., where the pur-
chaser, ete., have continued or shall continue in possession seven
years, without, ete., shall be declared good, ete. The words of
the act being possessions or titles, in the disjunctive, if by title
is intended conveyance, perhaps a seven years’ possessmn under
a sale without a conveyance might be held a good title under-
this act, and extend so far as to bar not only an. ejectment, but
a writ of right also.

The case in question comes under the third section, which
provides for the second object of the act, Lemitation of Actions. -
It takes away the entry or claim within seven years after the
right accrues; it says nothing of sales or title. It seems in-
tended to extend further and embrace cases not within the pro-
vision of the second section, and is surely a copy of the statute
of 21 Jaec. I., ch. 16. The only dlﬁerence which I have been
able to discover is that the word “claim” is inserted in our act
of Assembly, but is not to be found in the statute. This sec-
tion, therefore, of the act of Assembly may very well be con-
strued by the rules laid down in decisions on that statute, which
was certainly in force in this country at the time of making
the act, as our charter does not bear date until many years after
21 Jae. I.; and it has been uniformly held under this statute
that a naked possession of twenty years will bar an ejectment.
Bac. Abr. under the title Limitatwon of Actions; Vin. Abr. Lim-
station; Jenk., 16, pl. 28; 8 Com. Dig., Ejectment A. And it is
laid down in 2 Salk., 421 that a man may recover in ejectment
on showing a possession of twenty years, and that he was after-
wards ejected. It therefore appears to me that a possession of
seven years without any actual sale or conveyance will bar an
entry, and is a good title in ejectinent under our act of Assembly.

NoTeE.—The reasoning which determined a majority of the judges to
the opinion “that seven years’ possessmn without color. of title will
not bar an ejectment,” will be found in the following observations
of John Haywood, Esq., late one of the judges of the Superior Courts
of Law and Courts of Equity in this State. The case of Armour v.
White, tried before his Honor, Alfred Moore, Esq., at Edenton, in
April, 1799, gave rise to these observations. In that case Thomas
Stanton, being seized of a tract of land, conveyed 100.acres thereof
to William Armour, from whom the same descended to the lessor of

*When this case was argued and submitted, JOHNSON, J., was on the bench, and
before he resigned his seat he drew up this opxmon which was filed with the clerk
of the Court.
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the - plaintiff, who in 1768 removed to South Carolina, and never
made any claim after his removal until a little time before the com-

" 'mencement of this suit. The defendant also. claimed under Stanton,

who in 1714 assigned to Guthrie the land comprised in a cer-
(23) tain plat. Guthrie obtained a patent for the same in. 1716.

This patent was for 110 acres, the lines of which included
part of the 100 acres in dispute; and under this patent the defend-
ant- claimed the whole 100 acres. He and those under whom he
claimed had possessed a part of the 100 acres upwards of forty
years. They had cleared and cultivated part of an adjoining tract
and  extended theit elearing and cultivation over a -small part of
the 100 acres lying within the limits of Guthrie’s patent; and the.
defendant proved by several old deeds for lands adjoining that part
of the 100 acres which was not included. in Guthrie’s patent, that the
lines of the 100-acre tract on that side were reputed the lines of
those under whom he claimed. .

" Moorg, J. Thé possession of a part of a traet circumscribed by
‘marked lines is a possession of the.whole tract within these. lines.
If the defendant and those under whom he claims possessed the part
mentioned. in the evidence, claiming under Guthrie’s patent, their
" possession . extends to the lines of that patent and no further; but if
they possessed this part, claiming as far as the lines of the 100-acre
tract, then their possession extends to the whole tract. “A naked
possession for seven years, without entry or claims, will bar the
right of entry of all adverse claimants; and a possession with a
color of title for seven years will give to the defendant in possession
an absolute right against all others forever.”

This distinction, observes Mr. Haywood, between a seven years’
naked possession and a seven years’ possession with color of title is,
as. I apprehend, founded upon a wrong construction of the act of
limitations. It supposes the second section was intended to operate
upon future cases in such manner as to give a right to the defend-
ant; and that the third section was intended to operate by tolling
the plaintiff’s entry, or takmg away his rightful possession, so as to
disable him from recovering in ejectment, without affecting the prop-
erty or mere right, which he may recover in a writ of right, I shall
attempt to show that this construction is erroneous, and to point out
the genuine and true meaning of the act, it being of very great im-.
portance to the public that this aet should not be misunderstood.

First, then, as to the second clause: It was passed in the year
1715, prior to -which period no office for the registration of deeds and
mesrnie conveyances had been established ;- econsequently, bargains and
sales were not used in this country, for they were void unless en-
rolled within six months. The act of 1715, ch. 28 first established
these offices. Fines and recoveries were not in use. That is declared
in- the preamble of the act of 1715, ch. 28: Feoffments or livery

~and seigin are spoken of in the sixth section of 1715, ch. 38, as a
mode of conveyance practiced in Great Britain, implying that it was
not in this country. There is no vestige upon the records of any
court to show it ever was practiced in this country prior-to 1715.
There could not have been, then, any certain known mode -of con-
veyance by which one individual could econvey lands to another; and
this difficulty, we may readily suppose, was rendered not the less
perplexing by . the illiterateness of the first settlers. All or the
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greater part of the conveyances which had been made must have
been liable to be invalidated for want of legal forms and solemnities.
We learn from the act itself that the creditors had sold .or caused
to be sold the lands of their debtors, though there was no law for
the sale of debtors’ lands until 5 Geo. II., ch. 7, in 1732. Execu-
tors and administrators had sold lands, which no law justified; hus-
bands and wives had sold the:lands of the wives, which was
illegal before the act of 1715, ch. 28; or husbands had sold the (24 )
lands of their wives, for which there never was any law; and
sometimes, patentees, knowing of no better mode, had conveyed by in-
dorsement of patents, or by some other similar means. All such con-
. veyances were invalid ; every possessor under such titles was liable to
be ousted. Under such circumstances the country must necessarily
have been in a state of great inquietude. There existed two great
evils, demanding the interposition of the Legislature: first, the want
of a certain established mode of conveyance; secondly, a confirma-
‘tion of the titles thus irregularly obtained. The first they remedied
at this session by the two acts -of 1715, ch. 28, entitled, “Feme
coverts, how to pass lands,” and 1715, ch. 38, entitled, “An act to
direct the method to be observed in conveying lands,” ete. The lat-
ter they provided for by the clause nmow under consideration. All
possessions of or titles to any lands derived (not which shall be de-
rived) from any sales made, either by creditors or administrators of
- any person -deceased, or by husbands and their wives, or husbands
in right of their wives, or by indorsement of patents or otherwise, of
which the purchaser or possessor or any claiming under them have
continued or shall continue in possession of the same for seven years,
without any suit in law, be and are hereby ratified, confirmed and -
declared good and legal to all intents and purposes whatsoever,
against all and every manner of persons, etc. Here is not any ex- ..
ception in faver of infants, feme coverts, etc. When speaking of
titles, it mentions them in the perfect tense, “derived,” equivalent to
“already derived,” because such -only were the titles they intended
to ratify.” But, considering that some such titles had been derived
within seven years next before that session, and would not be rati-
fied for want of a.seven years’ possession, unless provision were
made for them, when they came to speak of that they:use both the
perfect and future tense, “bave continued or shall continue,” the
former relating to titles made more than or as long as seven years
before; -the latter to titles derived within seven years: before, but
‘which were equally with the others to be ratified, prov1ded a
seven years’ possession should be completed, though part of it might
be after the act. They speak of them as invalid titles (though
many of them, such as those by indorsement -of patents and by hus-
bands and wives, came from those who actually had the title and
were certainly good unless for want of légal form), which shall be
ratified and declared good - and legal, importing thatsthey were not
so but for the act. Now, the General Assembly ‘could not mean to
ratify and confirm such illegal conveyances if made afterwards; for,
in order to prevent the like inconveniences and inquietudes for the
- future,.they at this session declared how lands shall be conveyed;
and, moreover, that no conveyance shall be good unless acknowledged.
or proved and registered. Shall all such unproved, unacknowledged
and unregistered titles as those mentioned in the second clause, and
which are here expressly prohibited, be still continued and still prac-
ticed and confirmed? Did.they suppose, notwithstanding the .act
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pointing out and ascertaining the legal method of conveyance, that
the irregular methods mentioned in the second clause would still be
used? The contrary is certainly evident. They could not have. sup-
posed that after this session the people of this country would so
generally disregard the mode prescribed as to make it expedient
beforehand to provide for such irregularities; and, therefore, the
second clause must have been made with a retrospective view.
Again, there is no exception in this clause in favor of feme coverts,
etc. But the titles here spoken of are to be confirmed and declared
good. and legal against all and all manner of persons. The object
of the Legislature, that of quletmg the country with respect

(25) to all existing causes of uneasiness, requires that no excep-
tion should be made; for then fe'm,e coverts, infants and the

heirs of such, might still be a cause of apprehension to great num-
bers of,settlers, and the remedy would be partial and incomplete.
‘Whereas, they intended an effectual and complete one, which in three
or four years should put all things in quietness. Therefore, the ex:
ception was designedly omitted out of this clause, and the strong
expression, “all and all manner of persons,” inserted, though that
exception is made in the third clause. Now, to try the effect of the
second clause: let it be admitted that it has an operation upon fu-
ture cases, and suppose a husband has conveyed the land of the wife
since the act, and that the possessor has continued seven years in
peaceable possession, the wife being alive all the time: will such a
possessor have a good right forever, against all and all manner of
persons, the feme covert not excepted, although in the exception to
the third section her title.is saved to her till after the coverture?
Rither the possessor will not have a title under the second clause
or the feme covert will lose hers, though saved by the fourth; or
.. the repugnance must be avoided by giving to the second clause a
retrospective and not a future operation, in which case the whole is
consistent. - Again: Let us suppose that the husband and wife, since
the act, have joined in a conveyance of the wife’s lands, as directed
_by 1715, ch. 28: would not such conveyance be good without the aid
of the act of limitations? And would it not follow that the Legisla-
ture were occupied to no purpose when busied in declaring that such
conveyance should be confirmed when or after the lands should have
been possessed for the space of seven years‘? And as such a con-
veyance, before the act, did really stand in need of assistance aliunde,
is it not fair to conclude the clause in question respected such a
conveyance made before the act, but not such a one when made after
it? It may be further observed that if by this clause the defendant’s
title be ratified forever as to future cases, it is a perpetual bar to
the plaintiff; and then, if it can bé shown as to future cases that
the third clause operates also as a bar to the plaintiff, it follows
either that both clauses are for the same purpose (which cannot be
imagined) or that the second regards past transactions, whilst the
third and fourth regard future ones; and it will also follow that
the second bars perpetually, when there is possession with color of
title: and the third bars by possession without color, as the opinion
I am controvertmg supposes; that either the second is wuseless - (for
‘why require color of title, when the next clause dispenses with it
altogether; and forms a complete bar without it, producing the very
same effects without as the former does with 1t?) or that the second
respects past transactions only. 'Now, what say the third and fourth
clauses? No person shall enter or make claim but within seven
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years, and in default shall be disabled from any claim thereafter to
be made, except feme coverts, etc., who have a longer time allowed:
“But that all such possessions, without suing such claim as afore-
said, shall be a perpetual bar, etc.” If a naked possession, as the
opinion supposes, under these clauses, will work a bar, is not that
bar, however operated, a perpetual one? And admlttmg the plain-
_tiff to be perpetually barred, the defendant’s title is perpetually
confirmed’; and then the third and fourth clauses, without any color
of title, operate the same effects precisely as the second clause with
color of title, and consequently the second was never of any use, un-
less it related to titles before the act; which, if it did, it was as bene-
ficial and as useful a clause as any in the act. These considerations
seem to me to prove that the second clause has not a prospective view,
and that with regard to it as relating to cases after the act, it is
" -erroneous to say a color of title with seven years’ possession will
give a right in fee. For, though a color of title with seven
years’ possession does, as I contend, really have that opera- (26)
tion, it is not by reason of anything contained within the
second clause, but arises from the true construction of the third and
fourth clauses. I think it may therefore be fairly concluded that the
latter member of the above distinction, as founded on this clause, is
‘not warranted by it. .

- And this brings us to the other part of the dls’cmct‘lon, namely,
that a naked possession for seven years tolls the right of entry of
the plaintiff, and bars his ejectment, but not his writ of right.  This
is a construction upon the third and fourth clauses, and I shall en-
deavor to show that it is equally erroneous with the other. In addi-
tion to controversies arising from informal conveyances, there were
others of a different complexion: conveyances made or to be made
by persons having no title, though seeming to have one, or being
understood to have it. Before the extension of the boundary line
between Carolina and Virginia, lands supposed to lie in Virginia had
been granted by the Governors thereof, and had been mneglected and
deserted by the patentees, and had been again granted by the lords
proprietors. Entries of lands -had been made in the land office, and
the same lands were afterwards entered by others. All this appears
in the preamble of the act; and by such means (as another part of
the act complains of) titles had become so. perplexed that no one
knew of whom to take or buy lands. If he purchased from a pat-
entee or grantee under him, an elder title might be produced and
he bé turned out of possession.. Thus it happened, as the act also
complains, that the dread of elder titles and the expectation of heirs,
under dormant deeds and grants, were “likely in a short time to
leave much land unpossessed.” It was necessary to remove these
obstacles to population, and to that end to provide some criterion by
which a man might know of whom fo buy lands, notwithstanding
the several conflicting grants or deeds for the same; and to insure
him of security, notwithstanding there might be unknown prlor
grants to that under which he purchased. Every instance given,
either in the preamble or body of the act, evinces an intention to
settle disputes betweén claimants under opposite deeds gr grants for
the same land. Ancient titles to lands granted by the Governor of

- Virginia were likely to disturb those who had obtained titles here
(for I understand such grants were legalized by compact - between
the King and the lords proprietors); or the lands had been deserted
by the first patentees and a later patentee had taken possession; or
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former entries or patents threatened the titles or possessions under
later entries or patents, and proves that the person to be protected
by the provisions of the act was one who had an-appearance or color
of title by a subsequent deed or grant, as well as the person to be
barred. Such were the evils to be remedied, and such the design of
the Legislature. And they have applied the remedy in the following
words: “No person nor persons nor their heirs, who hereafter shall
have any right or title to any lands, tenements or hereditaments,
shall -enter thereunto, or make claim, but within seven years next
after his, her, or their right or title which shall descend or accrue;
and in default thereof such person or persons so not entering or mak-
ing default shall be utterly excluded and disabled from any entry or
claim thereafter to be made.  If any person that is or shail be enti-
tled to any right or claim of lands, tenements or hereditaments shall
be at the time 'the said right or title first descended or accrued, come
or fallen, within the age of twenty-one years, feme covert, non com-
pos mentis, imprisoned or bheyond seas, that then such person or per-
sons shall and may, notwithstanding the said seven years be ex-
pired, commence his, her or their suit, or make his, her or their en-
try, as he, she or they might have done before this act; so as
( 27 ). such person or persons shall within three years next after full
© age, discoverture, coming of sound mind, enlargement out of
prison, ‘or pérsons beyond seas within eight years after: the title or
claim becomes due, take benefit and sue for the same; and at no
time after ‘the times and limitations herein specified, But that all
possessions held without suing such claim as aforesaid shall be a
perpetual bar against all and all manper of persons whatsoever;
that the expectation of heirs may not in a short time leave much
~land unpossessed, and titles so perplexed that no man will know of
whom to take or buy lands.” TUpon these clauses the opinion in the
case of Armowr v. White admits that an adverse possession is
necessary, for this is. implied in the words “enter or claim,” each of
which technically signifies a getting of the legal possession from one
who is actually in possession, either by going upon the land or
claiming as near to it as he dare go, for fear of the possessor; and
is unequivocally expressed in the exception to the third clause, “but
that all possessions held without suing such claim as aforesaid,”. ete.,
referring to the terms used in the third clause, and signifying the
understanding of the Legislature to be that such claims as are spoken
of in the third clause were to be exerted within the limited time
against some actual possession. So far, the opinion is right; for it
would be absurd to say a good title shall be barred by not entering
within seven years, when no adverse claim or possession hath been
set up. But whence is it inferred that these claims bar the right
of entry only? - The policy of the act was that settlers should know
of whom to purchase with safety-—not a temporary title, capable of
resisting an ejectment only, but a permanent one, capable of encour-
aging to clear, cultivate and improve the lands, and such as they
might transmit to posterity; and answerable to this policy, the pos-
session here spoken of “shall utterly exclude and disable” the party
out of possession from any entry or claim -thereafter to be made.
And for fear these words were not sufficiently expressive, it is added
that all such possession shall be a perpetual bar to all persons, ete.
It might possibly have. been understood from the wording of the
former clause, “shall be utterly excluded. from any entry or claim
thereafter to be made,” that the Legislature meant only to prevent
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the entry or the action founded upon the right of possession, leaving
the property or mere right unaffected, and to obviate such a mistake
-they have in the next clause carefully varied the expression, “shall
be a perpetual bar to all and all manner of persons”—not only the
claim and entry, but all persons shall be barred. Of what? Not of
any particular action or means of getting possession, but generally
and perpetually. Again: Feme coverts and the like persons “shall
sue” within the time limited for thém, “and at no time afterwards.”
Can it be meant that they shall never sue nor have any action what-
soever afterwards, and that all others may sue after the time limited
for them, in a writ of right! When their disabilities are removed,
they stand, in the view of reason and justice, in the same predica-
ment as other claimants—certainly in no worse; they are not more
in fault for not suing within the prescribed time than other claim-
ants, yet they shall never bring any action afterwards: they are ex-
cluded from the privilege of suing, forever; and, consequently, so
also must all others be, unless a sufficient reason ecan be assigned for
placing these favored persons on a worse footing than others. Sup-
posing this to be law, it were far better for them that the exception
intended to benefit them had not been made; for, then, after the
seven years were expired they might still sue a writ of right within
sixty years, as the opinion supposes others may. Since; then, the
bar formed by these clauses is a perpetuel bar against all claims, all
entries, all persons and all swuits; it takes from the plaintiff all remedy,
and consequently all title and right, and vests in the defend-

- ant, necessarily, the absolute dominion forever; or, in the (28)
language of the law, 41 indefeasible fee simple. And ag this
accomplishes the object of the Legislature, which was to quiet pos-
sessions and to furnish the means of knowing with certainty from
whom out of many claimants to purchase or buy lands with safety,
and as that object would not be accomplished were the bar only
temporary and the title still liable to be questioned in a writ of right,
it seems to me that there can be little or no doubt but that is the
true operation of the act, and of course that it is a mistake to say
it bars the right of entry only. This reasoning is confirmed by the
fact that there is no instance to be found in the judicial records of
this country where a writ of right was ever instituted and main-
tained. If it were a sound position -that the bar is but temporary,
there must have been a great number of occasions rendering the use
of*that writ essential to the recovery of lands, the right of possession
to which had been: lost, though not the right of property; and there
not being a single instance since 1715, is strong evidence to prove
that it cannot be used, and that the exposition given by our ances-
tors, who were cotemporary with the first operations of the act, was
that the clauses in question operated a perpetual bar. Upon no
other ground can it be accounted for that the writ of right was
never used; and, indeed, no reason can be assigned why the Legisla-
ture should desire that the plaintiff should be barred of his eject-
ment, but at the same time be able to recover in a writ of right.
‘What metive could they have? How would that have promoted the
design which influenced them in passing the act? Their design was to
do away with the obstacles which opposed the settlement of the coun-
try. These were the uncertainty and perplexed situation of titles and
the expectation of heirs under former grants. Was it promotive of
this design that the possession introduced by the act should not render
the title complete to all purposes, but should leave the possession
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as much exposed to those heirs and their actions as before? and
those who purchased under such possessions, né¢ more certainty of
an indefeasible title than before? I forbear to say anything of the
nature and form of a writ of right, and of those by whom it is to
be used, and of other circumstances incident to . it; it is sufficient
for my present purpose to be enabled to discover no substantial rea-
son for preferring a recovery under that writ to a recovery in the
action of ejectment, and it appears clear to me that such a distine-
tion could not have been intended for any purpose, and therefore that
it was not intended at all. _

That a naked possession will operate the bar spoken of in the
third and fourth clauses is as unfounded as the rest of the position.
The remarks aiready made upon the causes of passing the act show
that it wag made to settle disputes among claimants under different
grants for the same lands, and. with that view only. . This is the
very reason why it never extended to the lords proprietors, so as to
bar them by a naked possession of their lands, as. it would have
done (they being. equally subjects with the settlers of the country)
had it reached the case of disputes arising upon possessions un-
accompanied with deeds or grants; or neked possessions. In the times
preceding the act none pretended to hold lands by possession against
a title by a deed or grant, nor was it conceived that possession could
either make or bar a title. How could it, when no law existed for
that purpose? 21 Jac. 1., ch. 16, was not in force, nor, indeed, any
statute made after the fourth year of his reign in the year 1607,
that being the era of the settlement of the country legally author-
ized and continued. For want of such a propdrty inherent in posses-
sion naturally, the act was passed to give it that property in certain

instances and under certain restrictions. Before this period
(29) no disputes were known between claimants by grant on-the

one hand and bare possession on the other. The law of those
days rendered the grantee’s title incontestable, when opposed by an
adverse naked possession; no danger was to be apprehended in pur-
chasing from such a grantee on account of the adverse- possession.
It is impossible in the nature of things that.the act could have had -
for its object any disputes of that nature, which had not then been
known or heard of, nor were foreseen. The idea of title by naked
possession arose after the act, and originated in a misconception of
its meaning, and has become a new source of litigation unknown to
former times and not anticipated by the framers of the act, The
claiming of lands by a naked possession against a title by a deed or
grant has encouraged those having no title, colorable or otherwise,
to settle ypon the lands of others and commit trespasses, with a
view of acquiring a title by a continuation of such trespasses for
.seven years together, and has made men believe that actions must
be instituted against such trespasses to prevent the acquisition of .
title. Thus, an act which breathes the spirit of peace and quietness,
which flowed from the golicitude to prevent lawsuits, as far as pes-
sible, and to remove the causes which perplexed men’s titles, has
been made the disturber of repose, the mother of inquietude, the
stirrer up of controversies, and a net to entangle men’s titles. In-
stead of discountenancing attempts to get lands by unfair means, .
without purchasing from the lords proprietors, or from those who
have purchased from them; instead of repressing any practice of
settling upon the lands of an honest purchaser, knowing that the
settler commits a trespass in doing so, and the land belongs to an-
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other and not to himself, it is made to encourage and to cherish
such attempts and practices. We may perceive the soundest policy
and justice in protecting the possessions ‘and confirming the titles of
those who,  have paid for their lands, obtained grants and deeds, and
settled down upon them, and who have cleared, cultivated and im-
proved them for .seven years together, believing them to be their
own; and who in all that time have received no information from a
prior grantee or those standing in his place, of their. better title.
But we can perceive no motive for extending the same- protection to
a naked possessor or trespasser. A design of that kind is not to be
inferred either from the nature of those controversies which existed
' prior to the act, the causes which gave birth to the act, or from any
of the terms employed by it to signify its meaning, when compared
with and explained by other parts; and therefore there is no ground
to believe it to have actuated the makers in any degree: the less so,
as the immediate consequences of the doctrine, the incompetency of the
ejectment but the competency of the writ of right after the seven years,
fabricate an arbifrary distinction, unfounded when applied to our
circumstances, in any principle of convenience, policy or justice.
For, with respect to the intention, why not recover in the ejectment
after the seven years as well ag in the writ of right? A distinction
which has never been recognized by the practice of those who have
gone before us has never been found necessary to be admitted as a
part of our law prior to 1715 to 1799, during all which time the
landed interests and rights of the people have been satisfactorily
secured and protected, without the aid of the writ of right.

" Innovations in law, like innovations in government, are dangerous
expenments, since the extent of their influence cannot be foreseen.
And it is now much to be doubted, since the act of 1778, ch. 5,
whether, supposing a writ of right to be necessary, it can be deemed.
a part of the law of this State. From the foregoing remarks, admit-
ting them to be just, it is to be collected that the second sec-

tion of the act of limitations regards irregular, invalid and (30)
informal conveyances, made before the act passed; that the

third and fourth sections relate to cases where several persons have
deeds or grants perfect enough in form for the same tract of land,
and some of these persons under deeds or grants of a posterior date
take and continue the possession for a considerable length of time;
and that the true meaning and operation of the latter clauses are to
confirm forever the title of all such persons having a color of title,
who may continue in possession under such title for seven years
without entry or suit in law, except as against persons laboring un-
der incapacities mentioned in the fourth clause, and as against them,
also, if they shall not sue within the time limited after the disabili-
ties shall be removed, but not to create any title de novo, upon the
ground of possession or otherwise,

The foregoing observations of Mr. Haywood have had the effect
of changing the current of decisions and unsettling the opinions of
the profession as to the construction of the act of limitations; and at
the distance of an hundred years from the passage of this act, more
. diversity of opinion seems to exist as to its true meaning and opera-
tion than at any preceding period; and perhaps nothing short of leg-
islative interference will remove difficulties which present them-
selves in -any view which has been taken of this act. It may be
doubted whether in the present condition of the country, whilst men
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claim title to large tracts of land and have the actual possession of
only a small part thereof, and when the lines of those tracts are
neither distinctly marked dor generally known, it be practicable to -
establish any rule upon the subject which will not be liable to abuse
and attended with inconvenience. )

Upon general principles, regardless of the phraseology.of the act
of limitations, a possession which is to bar one man of his right and
vest that right in another ought (1) to be an honest possession, or
at least honestly acquired; (2) the extent of the claim of the pos-
sessor ought to be ascertained and notorious; and (3) the posses-
sion should be continued for such time as would raise a violent pre- -
sumption that no adverse claim exists; and it is fair to presume the"
Legislature intended that the possession under the act of 1715 should
be of this character. The Legislature could not have intended to
protect fraudulent possessions, nor possessiong evidencing no certain
extent of claim. It would seem strange that the law, which searches
fraud in all its recesses and delights in expelling it wheresoever else
it can be found, should in cases of possession spread over it the
mantle of protection; and it would seem equally strange that the
law should give any operation to a. possession which does not
furnish to the world any evidence'of the extent of the possessor’s’
claim—to a possession which gives no notice whether the possessor
claims five hundred or a thousand acres. In England (and it may
be the case in this country an hundred years hence) little incon-
venience exists upon  this point; the extent of every possessor’s
claim is notorious. But here it often happens that a man settles
down upon a tract of land without making known the boundaries to
which he claims, and he subsequently sets up a claim to suit his
convenience. This evil seems to have determined the judges to the
opinion (so far as that opinion was founded upon reasons of policy)
.that color of title was necessary to give operation to a seven years’
possession. The experience .of several years. has rendered it very
questionable whether there was not more policy in the) rule formerly
enforced, “That seven years’ possession, with a claim to known and

marked -boundaries, should be operative to bar the entry of
( 31) adverse claimants.” For, under this rule, to enable a man

to ripen his possession into a title, it became necessary for
him to have known and marked lines or natural boundaries, and to
make known his claim to those lines or boundaries for the space-of
seven years together. Whereas, under the present rule, a man may
settle’down upon a tract of land under color of title and claim to the
boundaries called for in his title, without even knowing where those
boundaries are. ‘A beginning corner is marked, and the lines of his
land have not been surveyed; a plat of the lines is made out by the
surveyor and the deed written from the plat. This rule substitutes
the color of title, and the place of “the claim to known and marked
lines or natural boundaries” required by the former rule, Which
rule best ascertains the extent of the possessor’s claim? The pos-
sessor with' color of title is supposed to claim to the lines called for
in his -deed ; but the rule now enforced does not require the possessor
to make out those lines, nor to make his claim te them notorious,
nor even to register his deed, that others may be informed what
lines are called for in it. What is the consequence? -A man having
a deed for a large tract of land settles down upon one corner of it
and resides there for seven years, during all which time he neither
has his land surveyed, the lines marked, nor his deed registered; at
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the end of seven years he registers his deed, has his land surveyed,
and the lines are found to inelude one-half of an adjoining tract for
which his neighbor has an elder deed, but not the actual possessmn 5
and upon the principle that the possessmn of part is the possession
of the whole tract covered by his deed, he gets his neighbor’s land
without having given to him or to any other person notice that he
had a claim to it. The rule requiring color of title is thus made to
work the most manifest injustice, and become a most convenient
- means of effecting fraud. It surely, then, is an object worthy of
further judicial inquiry, whether there be anything in the act of
1715 imperatively demanding color of title to.give effect to a seven
years’ possession; and, if there be not, whether the .interest of the
community will not be consulted by reviving and enforcing the
former rule, and enlarging its operatlon, by permitting the man
against whom  the seven years’ possession is set up to defeat this
possession by showing that it had been fraudulently acquired; that
the possessor knew at the time he acquired possession the title was
in some other person; in other words, that he had such notice as
was sufficient to put him upon an inquiry as to the title of the true
owner.

The statute of 21 Jac. 1., ch. 16, had been in operatien for more
- ‘than a century when the act of 1715 was passed. Its construction
had been .settled; and if it be admitted that it was not in force in
this State, it cannot be denied that its construction was well known
to the framers of the act of 1715. They knew that under that stat-
ute the courts had. uniformly held that twenty years’ naked posses-.
sion barred the entry of adverse claimants, except of those laboring
under the disabilities enumerated in the statute. When, therefore,
they drew the third and fourth clauses of the act of 1715 (which
were to operate upon future cases) in the same words, to every sub-
stantial purpose, with the statute of 21 Jac. 1., they must have in-
tended thdt those clauses should receive the same construction with
the like clauses in that statute, The earliest accounts which have
been transmitted to us of the construction which the courts in this
State gave to this get, inform us that they had adopted the construc- -
tion which had been given to the statute of 21 Jac. I. upon this point.
The construction continued to be given to the act for more than
twenty years after the American Revolution, when the doctrine of
color of title was advanced, which, being urged with much zeal and
ability, gained converts, until it supplanted the comnstruction which
the act had received for nearly a century. It is not intended to dis-
cuss this point at length, but to invite further attention to it; that
something more may be done by the proper trlbunals “to quiet men
in their possessmns angd to avoid suits in law. ”

Y

JAMES CRITCHER v. WILLIAM PANNELL.

A ‘horse-racing contract must be in writing, and parol evidence is
not admissible te contradici_; it.

Tue plaintiff and one Gé'oi‘ge Parker, on 24 Decem- ( 32)
ber, 1799, by articles under their hands and seals, agreed
29 !
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to run a horse race, one quarter of a mile, on the first Thursday

~ in May, 1800, on Rice’s path: Parker’s nag to carry one hun- -
dred and forty-five pounds, and Critcher’s nag one hundred and

thirty pounds, for $500, to be staked on the day of the race, in

cash, good property or bonds; the nags to be turned thirty feet

from the starting poles, and to turn and run the first fime

locked, and judge the difference. ‘

The parties met at the time and place stipulated, staked their
bonds in the hands of the defendant, and weighed their riders,
according to the terms of the articles. They then attempted to
start the nags, and made many attempts to do so without suceéss;
Parker’s nag being very restive and ungovernable, and refusing
to start from a standing position (as it had usually done before
on like occasions), but would have started readily if walked -
down the paths. Critcher’s nag was easily managed, and would
have run off without difficulty if walked down the paths with
Parker’s; this he refused to do, or to make any other effort to
lock the other nag, further than by placing his own in a proper
situation to be locked, which he frequently did; but always when
the other was standing. The plaintiff in the evening ran his
nag over the ground without being locked, demanded the stakes,
and brought this action of detinue to recover them.

On the trial the defendant offered testimony to prove that
Parker used every effort in his power to lock the other nag and
start; that his conduet was fair, and not fraudulent, and that
his failure to lock was entirely owing to the restiveness of his
nag. This evidence the court rejected, holding him bound to
lock the other nag and run. : :

The defendant’s counsel then took two exceptions to the plain-
tiff’s right of recovery. First, that the nags had never been
locked, and that, by the terms of the articles, they were not
bound to run until the nags were locked. It appearing that the
plaintiff had frequently put his horse in a situation that Parker
might have locked him, if his nag had not been restive and un-
ruly, and that Parker had never put his nag in a situation to
be locked, the court was of opinion that Parker was bound by -
his agreement to lock the other horse, and that the restiveness
of his own was no excuse for him. Secondly, that the plain-
tiff had not weighed his rider after he ran his nag over the
ground. To account for this neglect, the plaintiff offered to
prove a parol agreement, made the day the race was run, to wit,
that as it was a rainy day, and they carried live weight except
their saddles, the riders should not be weighed at the coming out.
This evidence was rejected by the ¢ourt, because it would estab-
lish, by parol testimony, a material fact variant from the writ-
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ten obligation. The plaintiff then proposed that it should
be submitted to the jury, on the presumption that he had (33 )
carried his weight, as his rider and saddle had been
weighed before his horse was run over the ground, and he had
carried the rider and saddle through the poles. And to support
this presumption a Mr. Hunter, said to be skilled in horse rac-
ing, was sworn, who stated that if there was reasonable ground
to believe the plaintifi’s horse had carried his weight, it was
sufficient. _ ,

The evidence was submitted to the jury, and they found a -
verdict for the plaintiff. The defendant’s counsel moved for a
‘new trial, and the cause was referred to this Court.

Tavror, Harr and Looxe, JJ. The weight to be carried by
the plaintif’s nag being a certain number of pounds, his rider
ought to have been weighed after he came through the poles.
The parol testimony offered by the plaintiff, of an agreement
not to weigh out, was properly rejected by the court. The
plaintiff was as much bound to lock Parker’s nag as Parker his;
and having run his nag without being locked, and without any
fraud on the part of Parker, is not entitled to recover. There-
fore, the rule for a new trial is made absolute.

JAMES MOORE v. RICHARD SIMPSON.

The decision of the judges at a horse race may be set aside for
error or fraud.

TuIs was an action on the case brought by the plaintiff
against the defendant, as stakeholder at a course race.

The plaintiff and one Chartres started their horses, and in
running the lagt round of the first heat, at the commencement
of the straight, the horse of-Chartres left the track and ran
within the poles, but was réined into the track in time to be
within less than a distance of Moore’s horse when he passed the
poles. The rider of Chartres’ horse then alighted, and was some
time in the crowd before he was weighed. The plaintiff
claimed the race upon two grounds: 1. That according ( 34)
to the rules of racing, Chartres’ horse was to be consid-
ered a distanced horse. 2. That the rider of Chartres’ having
alighted without being ¢mmediately weighed, and being bound
to carry a certain weight, he had thereby forfeited the race.
And the opinions of many gentlemen well acquainted with the
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rules of racing, examined in court, were for the plaintiff on
both those points, notwithstanding it appeared that Chartres’
horse had run a greater distance by running within the poles
than he would have done by keeping the track.

The defendant showed that it was provided by the 7Tth article
in the rules of the turf on which the race was run, that “The
judges each day shall be chosen by the parties startmg horses,
or a majority of them, who shall determine all disputes and con-_
troversies that may take place respecting the race by them
- judged.” . And by the 11th it was in like manner provided th
“the races shall be conducted agreeably to the rules of New—
Market, except ‘where the cases are or shall be altered by the
Jockey Club.” -

And that the judges chosen, according to the Tth article, de-
termined against.the plaintiff upon both the points above stated,
and gave leave to Chartres to start his horse for the second
heat ; the plaintiff believing he was entitled to the race, refused
to start his horse again; and Chartres’ horse being galloped
around the ground alone, the judges directed the defendant to
pay the money over to Chartres.

The question submitted to the court was, “Whether by the
Tth article aforesaid the plaintiff is concluded, by the opinion
of the judges, from suing in a court of justice, and recovering
upon the opinion of sportsmen and bystanders, contrary to the
opinion of the judges.”

If the court shall be of opinion for the plaintiff, judgment to
be entered for him ; atherwise, a new trial to be awarded.

By tar Court. The opinion of the judges chosen by the par-

ties to a race is not conclusive, and if they are mistaken,

('35 ) or corrupt, such opinion ought to be set aside, and the

justice of the case disclosed by other testimony; they are,

therefore, of opinion the testimony was well received by the
court, and that judgment be entered for the plaintiff.

THOMAS ORMOND v. KINCHIN FATRCLOTH.
A sheriff cannot purchase property at his own sale.

Tars was an action for detinue for a negro, to which the plain-
tiff deduced the following title: The negro was the property of
William Faircloth, deceased, at his death, and came to the
hands of his admlmstrator _
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Benjaniin Sheppard obtained two judgments against the ad-
ministrator, in the County Court of Lenoir, upon which writs
of fi. fa. were issued to the sheriff of 'Glasgow, and levied on the
negro in question; amongst others, of which levy a return was
made, and the sale of the property was stayed by consent of the
plaintiff. After this levy a distribution was made, and the ne-
gro allotted to defendant.

At a subsequent term, writs of wendilioni exponas issued,
bearing test the first Monday in January, 1798, and returned
the first Monday in March following, upon which writs the
. gheriff of Qlasgow, after the test and before the day of return,
exposed the negroes to sale at public vendue, and bid off, him-
self, the one in question. On a subsequent day, before the day
of return of the writs of vend. expo., the sheriff sold at private
sale and delivered the negro in question to John Grimsley, for
the full worth of him. Grimsley continued in possession of the
negro about four years, and delivered him to his daughter, wife
of ‘the plaintiff. The plaintiff had him in possession till the
first day of May, 1802, when the defendant took him.

Upon the trial, the eourt instructed the jury that the pur-
chase of the sheriff, at his own sale, was void, and that the sub-
sequent sale made by him to Grimsley could not operate
as a sheriff’s sale, because it was not made at public ( 36)
aunetion ; wherenpon the jury found for the defendant.

- The plaintiff moved for a new trial, on the ground of wmis-
direction to the jury, and obtained a rule to show cause.

By tur Courr. A sheriff cannot purchase property at his
own sale. ‘If he bids off property, the bidding is void. Nor
can a sheriff sell, at private sale, property levied on by him by
virtue of an execution. The rule is therefore discharged.

Cited: McLeod v. McCall, 48 N. C., 89.
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.

JACOB BLOUNT’S ADMINISTRATOR v. CHARLES JOHNSTON'S
EXECUTOR.

The words of this will indicate no intention to give the executor
the rents and profits for his personal benefit.

Axx Jounston by her last will, amongst other things, devised
as follows: “I give and bequeath unto my beloved nephew,
Charles Earl Johnston, all my lands, as follows: One tract of
land in Chowan County, lying on Indian Creek; called and
known by the name of Boydsborough, containing 600 acres;
the other tract lying on Chowan River, in the county afore-
said, containing 200 acres, and known by the name of the Rice
Banks. Which said two tracts or parcels of land I give and
‘bequeath unto him, the said Charles Earl Johnston, and his
heirs forever, ete.” And after several bequests of personal
property, she further devised and directed as follows; viz.: “I
hereby make and ordain my worthy and trusty friend, Jacob
Blount, the whole and sole executor of this my last will and
testament; and I do also hereby authorize and empower my
before named executor to take upon himself the sole and whole
management and disposal of the rents and profits of the several
tracts of land, so as aforesaid devised, absolutely and exclusively,
inasmuch as he may manage and dispose of the rents and profits
of the said tracts of land, so as aforesaid devised, of whatever
kind soever, without the restraint or constraint of any person or

~ persons whatever, until my said nephew, Charles Earl
(87) Johnston, shall arrive at the age of twenty-one years.”

It was admitted that the said Charles E. Johnston, at
the time of making the above will, lived with his father, Charles
Johnston, Esq., who possessed a large independent fortune, and
maintained and educated his son, the devisee, in a genteel and
liberal manner. '

The question was, whether Jacob Blount, the executor, or the
devisee, was entitled to the profits of the lands devised during
the minority of the devisee.

By e Courr. There is nothing upon the face of this will
which warrants us to believe that it was the intent of the tes-
tator to give the profits to the executor for his private benefit.
It seems to be a naked authority to manage and dispose of the
profits, but to do so for the benefit of the devisee. :
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MooOBE v. PABRRER; WYNNE ¥. ALWAYS. .

‘JOHN MOORE v. DANIEL PARKER.

1. A racing contract must be in writing. .

2. A deed may be shown to have been delivered in escrow without
pleading it.

Acrron of debt on a bond. Plea, non est factum, payment,
set-off and the act of Assembly directing the manner in which
bets on horse races shall be recovered. '

The subseribing witness proved the signing and sealing of
the bond ; that it was given for money won on a horse race, to
wit, the best two in three heats, one mile. The defendant’s
counsel then asked if the bond was delivered by the defendant
to the plaintiff, or to any other person, upon conditions. To
this question the counsel for the plaintiff objected, on the
ground that it was intended to show the bond was delivered as
an escrow, without pleading that it was so delivered. - The
court overruled the objection, and the witness answered that
the bond was delivered to one Copeland, to be the deed of the
defendant if the plaintiff won the race. The plaintiff could not
show articles in writing containing the terms of the
race, and that he had won the race; and, therefore, the ( 38)
defendant had a verdict.

Tt was, in the course of the trial, contended by the plaintiff’s
counsel that this case being within the first section of the act
of Assembly, and the race a course race, within ‘the proviso of
the act, he was entitled to a verdiet.. ‘

By Tae Courr. The evidence of the subscribing - witness,
proving the deed to be delivered to a third person, was properly
received by the court; and in all racing contracts it is ineum-
bent on the plaintiff to bring his case within both sections of
the act of 1800; and, therefore, the rule for a new trial must
be discharged.

ELIZABETH WYNNE v. MISHAW ALWAYS.

The appointment of a guardian rests in the diseretion of the court.

Arpear to New Bern Superior Court, on a guardianship.
The questions reserved for the opinion of this Court were,
“Whether the choice of a guardian, made by a person between
the ages of fourteen and twenty-one years, 1s absolute so as to
preclude the exercise of the judgment of the County Court on
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any point-not relative to the security to be given.” If this
question be determined in the negative, “Whether the court,
who rejects the choice, is not to give leave to the minor to
nominate a more proper person,” or “Whether the court may
not appoint the person to them most proper.”

If the court are of opinion that the County Court may ap-
point without regarding the choice of the infant, or offering
.him a second nomination, the judgment to be for the defendant;
otherwise, for the plaintiff. ,

By tar Courr. Guardianship in socage departed with ten-
ure in socage. The court is not bound to appoint the next of
kin, or the person chosen by a minor above fourteen years of
age; but by virtue of the act of Assembly may and ought to

appoint that person who, in their diseretion, they believe
(39 ) will best execute the duties of the appointment.

CHURCHILL Axp LAMOTTE v. ADMINISTRATOR OF
ABRAHAM COMRON.

In a suit against an administrator a plea of judgment confessed since
last continuance is bad on demurrer.

The plaintiffs sued out a writ against A. C., returnable to
Jones County Court, November session, 1799, "The writ was -
executed ; the defendant died before the return, and at the re-
turn a sci. fa. issued against his administrator. The sci. fa.
was returned to February sessions, executed, and the adminis-
trator appeared and plead, “Set-off, fully administered gexer-
ally and specially, former Judgments no assets but to the amount
of £120, which are liably to a suit, Slade and Jocelyn against
defendwn,t ” At May session, 1800, the defendant plead “a
judgment confessed wn favor of Slade and J ocelyn, and other
judgments since the last continuance, and no assets over.” To
this plea the plaintiffs demurred generally.

The County Court gave judgment on the demurrer for the
defendant; the plaintiffs appealed to New Bern Superior Court,
and by their order the case was referred to this Oourt

By rae Courr. The plea is not good; let Judgment be
entered for the plaintiffs on the demurrer.

C’zte(ﬂ. Hall v. Gully, 26 N. C., 347.
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BELISHA STOCKSTILL v. JOHN SHUFORD ET AL.

Where defendants in a civil action sever on their defense, those who
succeed will recover costs. : .

Tar plaintiff brought an action of trespass, assault and bat—
tery against six defendants; they employed different counsel,
and severed in their defense, each pleading not guilly severally.
The issues were all submitted to the jury at the same time, who
found four of the defendants guilty, and the other two nof
guilty.

The question referred to this Court was, “Whether
the defendants who were found not guilty were entitled ( 40)
to their costs, and what costs ¥’

By tae Courtr. The defendants found not gm}lty are enti-
tled to their costs separately, including each an attorney’s fee.

Cited: Sharpe v. Jones, T N C,, 811; Mc¢Namara v. Kerns,
22 N. C, 70.

" COMMISSIONERS OF FAYETTEVILLE v. WILLIAM JAMES.

The number of times. the verdict shall be set aside and a new tridl
granted is in the disaretion of the trial court.

Verpior for the defendant. Rule to show cause why a new

+ trial should not be granted.

A new trial had been granted the pla1nt1ﬁ's in this cause, and
the jury having found another verdict for the defendant, the
court doubted the propriety of granting a second new trial, and
referred the question to this Court.

By ture Courr. A new trial is granted, on payment of the
costs. :
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(41)

WALKER v. MEBANE Anp RAINEY.
From Hillsborough.

A gave a negro slave to his niece B, and agreed to keep the slave at
his own expense during his life. Before A’s death, B intermar-
ried with C, who, after A’s death, brought an action of detinue
for the slave in his own name. The possession of the slave hav-

_ ing vested in B by the gift, and A having held her during his
life for the use of B, C ean maintain the action in his own name.

Tr1s was an action of detinue for a mnegro girl slave; and
upon the trial it appeared that William Mebane gave to his
niece, Jennet Graham, the negro slave in question when she was
a small girl, and not wishing to separate her from her parents
during his life, he agreed with his niece to keep the negro girl
at his own expense during his life. She remained with him
accordingly. Before his death, his niece, Jennet. Graham, inter-
married with the plaintiff, John Walker, who, after the death
of William Mebane, brought this suit against the defendants
Mebane and Rainey, who, as executors of said William Mebane’s
will, had taken the negro girl into their possession. A question
arose upon the trial, and was sent to this Court for the opinion
of the judges, “Whether the plaintiff could maintain this aetion
in his own name, and whether it ought not to have been brought
in the names of himself and his wife, Jennet.” )

By Macay, Tavror and Looxks, JJ. We are of opinion that
the action will lie in the name of the husband alone, and that
the name of the wife need not be joined.

Havw, J., conira.
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MATTHEWS' ADMINISTRATOR, ETC.,, v. DANIEL, EXECUTOR, ETC.

A bequeaths a negro and horse to B, and‘ declared that if B should
depart this life without heir lawfully begotten of her body, the
negro and horse should belong to C. The limitation to C is too .
remote.

(42) Tue bill charged that Judith Brinkley by her last will

bequeathed “to her daughter, Elizabeth Harris, a negro
fellow named Bob and a bay horse, and declared that if her
daughter should depart this life without heir lawfully begotten
of her body, the said negro and horse should belong to Anne
Daniel.” That the complainant, James Matthews, intermarried
with the said Elizabeth Harris, who some time afterwards died,
and complainant obtained letters of administration on her
estate; that the defendant, Lewis Daniel, was at the time of the
bequest aforesaid intermarried with the said Anne Daniel, and -
was appointed executor of the last will of the said Judith Brink-
ley; that he had proved the will and qualified as executor; and -
since the death of complainant’s wife Elizabeth, had set up a
. claim to the said negro and horse under the will of Judith
Brinkley, and refused to deliver the said negro and horse to
complainant. The bill charged that complainant was advised
the absolute property of the said negro and horse vested in Eliz-
abeth, the legatee first named in the said bequest, and prayed
that defendant might be compelled to deliver them to complain-
ant or to submit to such other decree as the court might make
in the premises. To this bill the defendant demurred, and the
- complainant having joined in demurrer, the case was sent to

this Court for the opinion of the judges.

By tae Courr. Anne Daniel was to take the negro and
horse, if Elizabeth Harris should depart this life “without heir
lawfully begotten of her body.” This is in substance a limita-
tion over after a dying without issue. The limitation is too
remote. The absolute property vested in the first legatee, and
the demurrer must be overruled. . '

Cited: Rice v. Satterwhite, 21 N, C., 71.

Nore—If this decision be correct, it would seem that in constru-
ing devises the court will not look to the subject-matter of the devise
as a circumstance from which the intention of the testator may be
inferred; for it is evident that in limitations of interests in indi-’
vidual -animals, whose period of existence is shorter than that of
man, the limitations over must vest, if at all, within the period of a
life or lives in being and twenty-one years afterwards. In constru-
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ing devises, the object of the court is to ascertain the intention of
the testator, and, if legal, to give it effect. In inferring this inten-
tion from circumstances, where it is not plainly expressed, courts
are governed by certain technical rules, which have been established
for the purpose of aiding the court to find out the intention. Among
these rules, one which seems to have the most extensive influence is
this, “that wherever an executory devise is limited to take effect,"
after @ dying without heirs or without issue, subject to no other
restriction, the limitation is void; because in such cases the testator
will be presumed to have intended to render the estate unalienable
until there should be a general definite failure of issue.” This rule,
however, was found in its application often to defeat the intention
of testators, and some exceptions were made to it: one in particular,
that if the subject-matter of the devise was real estete, and the de-
vise made in words which created an estate tail by implication,- the
limitation over shall be void; but if of personal estate, the court will
consider the intention of the testator, and support the limitation
© over, if there be the most trifiing circumstance to show the intention
to be legal. This exception is founded upon the fact that in con-
struing devises the court will lgok to the subject-matter of the de-
vise. In the above case the bequest to- Elizabeth Harris iz in words
which, if applied to a freehold, would not create an express estate
tail; they create such estate by implication only. There is no such
limitation as mus?, in its legal operation, constitute an estate tail.
_Then, it is open to the court to consider the intention of the testa-
trix, 1 Term, 593. And if we look to the subject-matter of the be-
quest, can we doubt the intention? When the testatrix limits over a
negro man slave, “after a dying without heir of the body of Eliza-
beth Harris,” can she be supposed to have intended that this limita-
tion should not vest until a longer period than a life in being and
twenty-one years afterwards, when the negro could not by possibility
live so long? The same question may be asked more emphatically as
to “a horse.” If the intention of a testator is to be collected, in the
language of Mr. Justice Wilinot, 3 Bur., 1533, “from the whole of the
will, ex visceribus testamenti,” and circumstances are to be looked
to for this purpose, does not the subject-matter of the devise often
constitute one of the most decisive? It would seem strange that in
construing devises the court would take notice whether the estate
be real or personal, and give a different construction as it might be
the one or the other, and yet refuse to take notice that the personal
estate is of such kind that it cannot by possibility of nature be in
esse after the period of a life in being and twenty-one years after-
wards. - In the above case of Matthews v. Daniel, the Court must
have founded their judgment upon one of two grounds: first, that
the technical rules of construction forbade them from considering
the intention of the testatrix; or, secondly, that in cases open for
considering the intention, the subject-matter of the devise will not
be looked to as a circumstance from which the intention may be
inferred. Tt is not probable their judgment was rested upon the first
ground ; for the technical rule is, “that where there is an express
limitation of a chattel by words, which, if applied to @ freehold,
would create an éeppress estate tail, the whole interest vests abso-
lutely in the first taker, and a limitation over of such a chattel is too
remote to take effect; but where there is no such express legal limi-
tation, the court will consider the intention of the testator.” Lyde
v. Lyde, 1 Term, 593. In the above case there is no such ewpress
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legal limitation ; the words, if applied to a freehold, would create an
estate tail by implication only. The technical rule therefore left the
court at liberty to consider the intention of the festatrix, to reject
the artificial and technical sense of the words “dying without heir
lawfully begotten of her body,” and of using those words in their
natural meaning and for that purpose which is in favor of common
sense; and for using those words in this meaning and for this pur-
pose, Lord Chief Justice Wilmot observes, in' Kelly v. Towler, the
most trifling circumstance is sufficient in all cases where the court is
at liberty to consider the intention of the testator. In the selection
of circumstances to ascertain the meaning of the testator, no reason
can be assigned why the subject-matter of the devise, which in many
instances is more indicative than any other circumstance, should be
excluded.—REPORTER.

(43)
COLSON’S EXECUTORS v. WADE'S EXECUTORS.

From Fay;etteville.

After judgment by default and before the execution of a writ of
inquiry, the defendant dies.- The plaintiff executes his writ of -
inquiry, and final judgment is rendered in his favor. This judg-
ment is erroneous and veid in.law, and reversible upon a writ
of error.

THis was a writ of error brought to reverse a judgment re-
covered by Thomas Wade against John Colson and others in
Anson County Court in 1782. The facts were that Thomas
Wade sued out an original attachment against John Colson,
Isaac Fortenberry and others, returnable to the County Court
of Anson, which attachment being levied and returned, and the
defendants failing to appear and replevy the property levied
on, judgment by default was entered against them at July
Term, 1782, and a writ of inquiry awarded. On 1 August,
1782, Isaac Fortenberry, one of the defendants, died, and at
October term of the same year the writ of inquiry was exe-
cuted ; the plaintiff’s damages were assessed and judgment ren-
dered’ against the defendants. The error assigned was that be-

fore the giving of the said judgment, Isaac Fortenberry,
(44 ) one of the defendants, died, and the jury having found

that he died in August, 1782, subsequent to the judgment
by default, but before the rendering of the final judgment upon
the execution of the writ of inquiry, the case was sent to this
Court upon the question, “Whether the said judgment was erro-
neous and ought to be reversed.”
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MALLISON ©. HOWARD.

By tur Courr. The judgment in this case is erroneous and
void in law. Let it be reversed and the plaintiffs in error be
restored to all things which they have lost thereby, and the
defendants in error pay the costs.

Cited: Burke v. Stokely, 65 N. C 571; Lynn v. Lowe, 88
N. C,, 481.

MALLISON.v. HOWARD.
From New Bern.

Upon the suggestion of a defendant’s death, his administrator ought
to be made a party by a scire facias, and an order “that the ad-
ministrator be made a defendant, unless he shows cause,” being
served upon the administrator, he appeared and showed for
cause that the order was irregular and improper; whereupon
the rule for making him a party was discharged.

Tue death of defendant being suggested, an order was made
“that Sally Howard, administratrix of George Howard, de-
ceased, be made defendant in this case, unless cause shown to
the contrary at next term.” A copy of this order having been
served on Sally Howard, she appeared and showed cause, to wit,
that the said order was irregular and not conformable to the
provisions of the statute in such cases made and provided ; that
the representatives of the defendant, George Howard, must be
made a party by a scire factas, and therefore she prayed
to be dismissed. Whereupon it was submitted to this (45)
Court, “Whether the mode adopted was regular and
proper.” If the Court should be of opinion that the mode was
irregular and improper, the rule to be discharged; otherwise;
to be made absolute.

By tue Courr. The object of a scire facias, which the act -
of Assembly (%u'ects to be issned in cases like the present, is to .
" enable the executor or administrator to show cause why he
should not be made a party, and no peremptory order is made
that he shall be made a party until an opportunity is afforded -
to show cause, upon the return of the scire fucias. The order
. made in this case was irregular and improper; the rule must:

therefore be discharged.
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ALSTON’S EXECUTORS v. JONES DEVISEES.
From Hillsborough.

A, as attorney in fact for B, conveys lands to C, and afterwards he
conveys the same lands to D.. Upon the trial of an issue directed
by the Court of Equity, “whether the conveyance to B was made
to him upon a valuable consideration as a purchaser before the
execution of the conveyance to D,” A is a competent witness.

Joserm Lanprum being seized in fee of a tract of land lying
in Chatham County, constituted and appointed Samuel Lan-
drum his attorney in fact to sell and convey the same; and the
gaid Samuel as attorney for the said Joseph conveyed the land
to Matthew Jones, by deed bearing date 20 April, 1775. This
deed purported to be absolute and for a valuable consideration.
In 1777 Samuel Landrum executed another deed for the same

land to Thomas Brooks, who conveyed to Joseph John
(46 ) Alston, and he by his last will and testament devised the

said land to complainants, who filed their bill in the
Court of Equity for Hillsborough District against the devisees
of the said Matthew Jones, and therein charged that the con-
veyance from Samuel Landrum to Matthew Jones was executed
for no other purpose than to enable Jones to sell and convey the
land for the benefit of Landrum; that no valuable considera-
tion was paid nor agreed to be paid, and that Jones held the
legal estate in the land in trust for Landrum and his assignees.
That Thomas Brooks was a purchaser from Landrum for a
valuable consideration, and those claiming under him were enti-
tled in equity to have the legal estate decreed to them, ete.

To this bill the defendants answered and alleged that it was
expressly agreed between their testator, Matthew Jones, and
Samuel Landrum, at the time of the conveyance aforesaid, that
Jones might either sell the land or hold it himself, he paying
to Landrum the purchase money named in the deed; that. Jones
" had elected to take the land, and had paid part of the purchase
money before the conveyance was made by Landrum to Brooks.
Tt was further insisted that various artifices were resorted to.
to induce Landrum to convey the land to Alston, and that this
_conveyance was procured by false representations and without
any valuable consideration, either paid or secured to be paid to
Landrum, ete.”

The cause was set for hearing, and the court having ordered
an issue to be tried, “Whether the conveyance to Matthew Jones
was made to him upon a valuable consideration, as a purchaser,
before the execution of the deed to Thomas Brooks,” the de-
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fendants offered in evidence sundry depositions, and, among
others, that of Samuel Landrum, which was admitted by the
court, and the jury found that the conveyance to. Matthew Jones
was made to him upon a valuable consideration as a purchaser,
before the execution of the deed to Thomas Brooks. Where-
upon the court ordered the bill to be dismissed with costs.

Upon motion of the complainant’s counsel, the case was (47)
sent to this Court upon the whole evidence, and upon’ the
question, “Whether Samuel Landrum was a competent witness
upon the trial of the issue aforesaid.”

By e Courr. We are of opinion that the deposition of
Samuel Landrum was properly admitted in evidence upon the
trial of the issue in the court below; and the jury having found
that the conveyance to Matthew Jones was made to him as a
purchaser for a valuable consideration, before the execution of
the deed to Thomas Brooks, the decree of the court below must
be confirmed and the bill be dismissed with costs.

OVERTON v. HILL.

From Fayetteville.

Money paid into the office upon an execution cannot be attached in
the hands of the clerk at the instance of a creditor of the plain-
tiff in execution. Motion to stop money in transitu, which has
been paid into the office upon an execution at the instance of B,
and to apply the money to the discharge of a judgment against
B, is not allowed, of course, and will not be granted unless good
cause be shown.

Tromas OvErRTON having recovered a judgment against J ohn
Hill, in Fayetteville Superior Court, execution was issued and -
the money levied, and on the return day of the execution the
money was paid into the office. On same day the clerk of the
court was summoned ag a garnishee at the suit of Hector Me-
. Alister against the said Thomas Overton, on an attachment re-
turnable to the County Court of Cumberland. The attorney in
fact' for Thomas Overton applied to the clerk for the money
which had heen paid into the office upon the aforesaid execution
against Hill; and Patsy Glascock having recovered a judgment
against the said Overton in the said court, which judgment re-
mained unsatisfied, a motion was made to the court on her be-
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half, that the balance of the said money, after the judgment to
be recovered upon the attachment aforesaid should be satisfied,
should be applied towards the discharge of her said judgment.
The case was gent to this Court upon the following questions:
First, whether the money paid into the office upon the
( 48 ) execution against Hill was liable to be attached at the
; instance of MeAlister, in the hands of the clerk; and,
secondly, whether the court will apply the money paid into the
office for Overton to the discharge of Patsy Glascock’s judg-
ment against him.

By tae Courr. The money paid into the office upon the exe-
cution against Hill cannot be attached at the instance of Over-
ton’s creditors; nor will the court apply this money to the dis-
charge of the judgment which Patsy Glascock recovered against
Overton, no reason being shown to the court why this money
‘should be stopped in transitu, and such an application not being

~allowed as of course.

Cited: Hunt v. Stevens, 25 N. C., 365; Coffield v. Collins, 26
N. 0., 491.

Overruled: Jeffreys v. Lea, 30 N. C., 96; Gaither v. Ballew,
49 N. C., 498; Williemson v. Nealy, 119 N. C., 341.

MORELAND ET AL v, MAJORS, ExeEcuToR 0F MORELAND.
From Hillsborough. .

A devises “to his son Thomas during his natural life a negro girl;
and after his decease he gives the said negro and her increase
to his grandson Francis, to him and his heirs forever; and in
default of such issue, the said negro and her increase to be
equally divided among his brothers and sisters then living.” The
Jimitation over to the brothers and sisters of Francis is valid,
and the words “in default of such issue,” mean the failure of
issue at the death of Francis; the word “then” is here used as.
an adverb of time, and points to the default of issue at the
death of Francis. . .

Tais was an action of detinue for sundry negro slaves. The
jury found a verdict for the plaintiffs, subject to the opinion of
the court on-the following case: :

“Francis Moreland, of the county of Dinwiddie and State of
Virginia, departed this life in 1765, having previously published’
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in writing his last will and testament, in which is contained the
following clause, to wit: “I lend to my son Thomas, during his
natural life, one negro girl named Phebe, and after his decease
T give the said negro and her increase to my grandson Francis
Moreland, son of the said Thomas, to him and his heirs forever;
and wn default of such issue, the said negro and her increase to
be equally divided amongst his brothers and sisters then living.”
Francis Moreland died in 1802, without having had any issue,
and his brothers and sisters living at the time of his death
brought this suit to recover the negro woman Phebe and her
increase; and it was referred to this Court to decide “whether
the limitation to the plaintiffs was valid.”

This case was argued by Brown and R. Williams for
the plaintiffs and Haywood for the defendant. The (49)
authorities relied upon ave noticed in the opinion of the
Court.

Tavror, J., delivered the opinion of the Court. The decision
~ of this case depends upon the construction of the third clause
- of the will of Francis Moreland. On the part of the plaintiffs
it is contended that the limitation to the brothers and sisters is
so expressed that it must take effect, if at all, at the death of
Francis Moreland, and that, consequently, it is Within the limits
prescribed by law for the vesting of an executory devise. On
behalf of the defendants, it has been argued that the limitation
to the brothers and sisters is void, as being to take effect after an
indefinite failure of issue of Francis Moreland, to whom, like-
wise, the negroes are given by such words as, if applied to real
estate, would amount to an estate tail, which therefore transfers
an absolute interest in chattels. Upon the first argument of this
case, the Court inelined to the latter opinion; but upon ma-
turely considering the cases cited, a majority of our brethren
have been led to think differently. I will state the grounds upon
which their present opinion is formed, in doing which it will
not be necessary to notice particularly every case that has been
* read, because, however proper and apposite they might be, ac-
cording to the manner in which the argument has been con-
ducted by the counsel, they are not necessary to be resorted to
in the views which we have taken of the subject.

Executory devises of chattels are a departure from the an-
cient common law, according to which the gift of a chattel for
any period of time amounted to an absolute disposition of it,
and any limitation over was void. The distinction between the
use of a thing and the thing itself, continued, as applied to chat-
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tels personal, even after it was overruled as to chattels real;
and whether an executory devise could be created of the former
was questioned after the decision of the Duke of Norfoll's case

had finally established its competency with respeect to
(50) the latter. This appears from 1 P. Williams, 1, and 2

Vern., 331." Since the period of these decisions it has
not been doubted that future interests in the nature of remain-
ders may be created in chattels personal by the means of trusts
and executory devises.

The convenient and beneficial manner in which provision
could thus be made for families and children’s portions induced
the courts to countenance executory devises; but on the other
hand, it was foreseen that an unlimited indulgence of them might
introduce all the mischief whick it was the policy of the statute
de bonis to sanction, since there was no way of destroying en-
tails created in this form. It was settled at a very early period
of their adoption that entails by executory devise could not be
barred by fine or recovery. If they consisted of real estate the
devise could not be barred by fine, because the title of the devisee
wag independent of the immediate taker; nor could the estate of
the devisee be destroyed by recovery, because the recompense,
which, in this fictitious mode of proceeding, is the ground of
barrlng the issue in tail and those in remainder and reversion,
doth not extend to an executory devise. Cro. Jac., 590. If they
were of personal estate, they could not, from the nature of the
property, be the subject of either fine or recovery. Hence, it
became necessary to limit and confine this mode of settlement,
that entails 80 made should not last longer than the law per-
mits where they commence by creating estates for life and
estates tail with remainders over. It is therefore in analogy
to the rule which prevails at law in relation to strict entails
which cannot be protected from fine and recovery longer than
the life of tenant for life and the coming of age of his first
issue, that a principle is applied to executory devises, with re-
gard to the time of their vesting. This must be a life or lives
in being and twenty-one years after, to which are added a few
months for the case of a posthumous child. Every contingency,
therefore, which must happen, if at all, within that period of

tlme is suflicient to support a limitation over. But an
(51) executory devise cannot be limited on a failure of issue
of the person named, whenever it happens. It is, how-
ever, to be remarked, that although a fine or recovery will not
bar the entail of a chattel on account of the nature of the prop-
erty, the danger of perpetuity is nevertheless avoided by the
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operation of the principle which declares the vesting of an
interest, which would be an estate tail, bars the issue and all
subsequent limitations.

The rule, therefore, fixing the time within which an executory
devise must take effect is equally clear and well settled; but
from the language in which wills are sometimes penned, a diffi-
culty has arisen in most of the cases to ascertain whether the
rule is observed or transgressed. Rules of construction have
therefore been resorted to, and have been employed in a great
variety of cases for the purpose of effectuating the intention of
the testator. A few of these which may be considered as un-
doubted law, I shall cite and adopt as the ground of our opinion.

1. That such a construction ought to be put upon the words
of a will as, upon a fair consideration of the whole context, it is
evident the testator intended they should receive, unless some
rule of law is thereby violated.

2. That where personal estate is limited after a dying without
tssue, those words do not necessarily ithport a general failure
of issue, although the first devise may be of an express estate
tail. Nor in the case of an estate tail by implication, do they
necessarily signify a dying without issue living at the death of
the first devisee. If, however, the construction entirely depend
on those words, the llmltatlon in both cases is too remote; but,
in one case as well as in the other, the words may be conﬁned
to a dying without issue then living, if there be anything in the
will from which such an intention can be inferred.

3. The inclination of the court should be in favor of such a
construction as will support the limitation over, if it can
be done; and they should lay hold of any opportunity of ( 52)
referring such words to the want of issue at the time of -
death.

It may be inferred from the phraseology of several clauses in
this will, that the testator was apprised of the rule of law which
renders limitations void after an indefinite failure of issue,
since he has by apt and significant terms confined the failure to
the death of the first taker. This he has done in every instance
where the first devise is to one son and the limitation over is to
another. Upon the first, second and fourth clauses of the will
the limitations over must vest, if at all, at the end of a life in
being. The words are, “if my son should die without issue
living at the time of his death.” In every instance where the
limitation over is to one person, and that person is a son, the
_ failure of issue is most carefully tied up to the death of the first
taker. In the third and fifth clauses, where sons are the first
takers and the limitations over are to grandchildren, a-diversity
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of phraseology is introduced. The testator, however, manifestly
intended to make a substantial provision for his grandchildren
in the event of his sons dying without leaving issue. - The suppo-
gition that the clauses in their favor are inserted in the will, with
a knowledge and belief that they are nugatory and eould have no
legal operation, is wholly inadmissible.* But it may be asked,

*The clauses of the will referred to by the court were in the fol-
lowing words :

1. T give and bequeath to my son Thomas, and the heirs of his
body lawfully begotten, the following negro slaves, to wit: Jenny,
Sue, etc., and their increase; but if my said son Thomas should die
without issue living at the time of his death, then I give the said ne-
groes and their increase to my son Francis Moreland and his heirs
forever,

2. I give to my son Thomas Moreland, and the heirs of his body
lawfully begotten, my plantatlon where I now live, containing by
estimation 200 acres, and in default of such heirs hvmg at the time
of his death, I give and dev1se the same to my son Francis and his
heirs forever

3. I lend to my son Thomas durmg his natural life one negro girl
named Phebe, and after his decease I give the said negro and her
increase to my grandson Francis Moreland, son of the said Thomas,
to him and his heirs forever; and in default of such issue the said
negro and her increase to be equally divided amongst his brothers
and sisters then living.

4. T give and bequeath to nly son Francis Moreland and his heirs
the following slaves, to wit: Jude, Patt, etc., and their increase;
but if my said son Francis should die without issue living at the
time of his death, then I give the said negroes to my son Thomas
Moreland and his heirs forever.

5. I lend to my son Francis during his natural life one yellow
girl named Patt, and after his decease I give the said negro and her
increase to my grandson John, son of the said Francis, to him and hig
heirs forever, and in default of such issue the said negro to be
equally divided among his brothers and sisters.

6. I give and bequeath to my -son-in-law, James Oliver, and his
heirs, the following negroes, to wit: Patt, Hannah, etc.,, and their
increase; but if my said son-in-law, James Oliver, should die with-
out issue by my daughter, Anne Oliver, living at the time of his
death, then I give the said negroes to the children of my two sons,
Thomas and Francis Moreland, to be equally divided.

7. I lend to my daughter, Anne Oliver, during her natural life,
one negro girl named Dinah, and after her decease I give the said
negro girl and her increase to my granddaughter, Mary House, to
her and her heirs forever.

8. I lend to my daughter, Anne Oliver, during her natural life,
one negro boy named Dick, and after her decease I give the said
negro boy to her son, Francis Oliver, and the heirs of his body law-
fully begotten, and in default of such issue the said negro to be ap-
praised and the money equally divided amongst his brothers and
sisters.

9. T give all the rest and residue of my estate to be equally divided
among my children then living.
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as the testator knew the necessity of restraining the failure of
issue to the death of the first taker, and has in other in-

stances used adequate terms for that purpose, why has ( 53)
he not been equally cautious in the clause under consid-

eration? To my mind, the answer is clear and satisfactory.
When he gives property to one son and his issue and afterwards
to another, the chance was equal that the last might die before
the first taker, and if he died leaving issue in the lifetime of
the first taker, the testator was desirous that the bequest should
be so expressed as to be transmissible to that issue, in the event
of the subsequent death of the first taker without issue. Hence,
to the limitation over he has annexed words of perpetuity, and
to the first disposition words of proper restrictive ir-

port. When, however, the limitation over is made in ( 54)
comprehensive terms, to several grandchﬂdren, who were

all alive at the making of the will, it was to be expected, accord-
ing to the ordinary chances of human life, that some of them
would survive their brother; that consequently it would be de-
termined during the lifetime of some of them whether the first
taker died with or without issue; and as all the lives were in
being, it seemed less necessary to use the words “without issue
living at his death,” because the intention was, if he died with-
out issue in the lifetime of any of his brothers and sisters. And
it was of no importance that the failure of issue was made to
depend on several heirs, for the case seems to show that any
number of lives may be taken, ,provided they are all in being
when the will is made. From these observations I deduce the
conclusion that the testator believed when he wrote this clause
that he had adopted language sufficiently expressive and of
force equivalent to that which he had used in making the be-
-quests to his sons, but varied in order to correspond with the
relative situation of his grandchildren. To those who.should
be alive when his grandson Franeis might die without issue, he
intended a personal benefit; and that some of them would sur-
vive him, he contemplated as a probable event. The case of
Hughes v. Sayer, 1 P. Williams, 534, though not a direct author-
ity in this case, resembles it with respect to the principle I now
advert to. There, one having nephews A and B, devises his
personal estate to- A and B, and if either die without children,
then to the survivor. The master of the rolls decided that the
words, “dying without children,” must be construed living at
the death of the party. That they could not signify when
there should be a failure of issue, because the limitation over
.was to the surviving devisee; and it was not probable that if
either of the devisees should die leaving issue, the survivor
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should live so long as to see a failure of issue, which in notion
of law was such a limitation as might endure forever; and,
therefore, by reason of the limitation over in case of either of
the devisees dying without "children, then to the sur-
( 55 ) wivor, the testator. must have intended to mean a dying
without children living at the death of the parent; con-
sequently the devise was good. To the same effect is Nichols
v, Skinner, Prec. in Chan., 528. Where a legacy was given “to
A, B, ete., and if any of them die without issue, his or her share
t0 go over to the survivors or survivor,” the limitation over was
. supported on the ground that the testator intended a personal
benefit to the legatee over, and therefore meant to confine the
failure of issue to their lives. The sixth clause in the will is
the only one where, before a limitation to grandchildren, he
confines the failure of issue to the death of the first taker.
That, however, seems to have arisen from the peculiar nature
of the disposition he was desirous of making to his son-in-law,
Franeis Oliver; the legacy is confined to the children he might
leave by the testator’s daughter, and therefore he particularly
confines it to such children of that description as he might
leave at the time of his death. Had he designed that any issue
of Francis Oliver should enjoy the bequest, it is probable he
would have contented himself with using the words “and in de-
fault of such issue,” as he uniformly does in the other clauses
relative to grandchildren.

It is generally true that a limitation of personalty after a
dying without issue is void, and if there are no other expres-
sions to resort to for the construection of those words, the devise
over cannot be supported. The intention of the testator must
be regarded where there is no express legal limitation, and
although the words import an estate tail, yet, if there be any .
circumstances from which it can be fairly inferred that such
was not the intent of the testator, the devise over is sustainable.
The language of this clause of the will would, if applied to real
property, create an estate tail; not because it is a formal legal
Iimitation of such an estate, but because there could not he a
default of the heirs of Francis Moreland while his brothers and
sisters were living; and the testator must, therefore, have meant
lineal heirs. Cro. Jac.,, 475; Cowp., 234. But there are other

words in this clanse which are to be brought into view in
(58 ) order to form a just construction, and from them it will
probably appear that the testator meant to vestrain the
failure of issue to the lives then in being. These words are,
“to be equally divided amongst his brothers and sisters then
living.” The inquiry therefore is, What did the testator mean
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by those expressions? If he meant to devise the negroes over
to the brothers and sisters that might be living when the default
of lineal heirs might happen, whenever that might be, it is
clearly too remote. But if he meant the brothers and sisters
living at the death of Francis Moreland without lineal heirs,
then it is properly restrained, and the plaintiffs are entitled.
That he designed the latter, I infet, first, from the manner in
which he has used the same expressions in the last clause of hig
will; secondly, from the meaning which has been put upon these
words in several authorities.

1. In the last clause of the will the testator gives “all the rest
and residue of his estate to be divided among his children then
living.” It is evident that in this instance the testator has used
the words as referring to the time of his own death. They

- will not admit of any other possible construction, nor is it neces-

sary to seek'for any other, for the operation of the will is pre-
cisely the same with or without these words. - They were prob-
ably inserted from abundant caution, but being used in an
unambiguous sense and in reference to the event of death, in
this clause, the conclusion is entirely fair, obvious and natural
that he meant to use them in reference to the same event in the
third clause of his will. Such a meaning is the more strongly
forced upon us when we consider that it is rendering the con-
struction subservient to the intention.

2. The construction which the expressions in this will or
similar ones have received seems to have arisen from a prineciple
which has now become a fixed axiom in a court of chancery,
and is thus stated in 2 Fearne, 186: “That with respect to
exeentory devises of terms for years or other personal
estates, that court has very much inclined to lay hold of ( 57)
any words in the will, to tie up the generality of the
expression of ‘dying without issue,” and confine it to dying with-
out issue Lwing at the time of the person’s decease.”” Target
v. Gaunt, 1 P. Wms,, 432, is an instance of this mode of con-
struction; and, indeed, the cases are so numerous that I shall
barely refer to Fletcher's case, 1 Eq. Abr., 193, where there was
another event besides that of death to which the words “then
living” might have related, and to which they referred in strict

grammatical construction; yet, for the sake of supporting the

limitation over, they were interpreted a dying without issue
living at the time. Without taking up more time upon’ this
part of the case, I will only add that it appears to the majority
of our brethren, the intention of the testator, to.be collected
from the whole will, was that the brothers and sisters of Fran-
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cis, who should be alive at the time of his death without actually
leaving issue, should be entitled, and that consequently the
plaintiffs are entitled, in the judgment of the Court.

Harr, J., contra. Brothers and sisters then lving, mean
brothers and sisters who shall come into being, as well as those
already in being, where they are to take on a future event: if to
take a present interest, they mean brothers and sisters in being.
Cowp., 812. Consequently, as the brothers and sisters here
spoken of were to take on a future event, should it happen, all
those born after making the will, who shall be living when the
event occurs, have an equal claim with those in being when the
will was made. As to the ulterior limitation, to be good it must
be such as must take effect, if at all, in a life in being and
twenty-one years after. Now, here, suppose Francis died, leav-
ing a son, and then Thomas had issue; another brother or sister
of Francis, and twenty-two years after the death of Francis his
son should die without issue under the terms used in the limi-
tation now under consideration, the issue of Thomas, born after
the lifetime of Franeis, would take, although the event upon

which the ultimate limitation depended did not take
( 58 ) place until twenty-two years after the life of Francis, or

it might have been forty or fifty years after; for the
issue born after the death of Francis might have lived fifty or
sixty or even eighty years, and the son of Francis or the son of
that son might have then died without issue sixty or eighty years
after the death of Francis. A brother or sister of Francis might
be then living, and might say, The estate is mine, for T am a
brother living at the period when Francis is dead without issue.
Whenever the issue of Francis fails, he is in law said to be dead
without issue. This, then, is not such a limitation over: as must
take effect, if at all, within a life in being and twenty-one years
after; it may take effect if allowed to be a valid limitation fifty
or sixty years after that period; and I am therefore of opinion
it is void in law. The words “then living,” used in the other
parts of the will, tie up the event to the death of the legatee for
life, in precise terms, which proves that the writer of the will
well knew how to confine the limitation over to that event when
he wished to do so, and proves to my mind that he did not mean
it in the present instance. He meant, as the words import, that
the portion of Francis should go to all the children of Thomas,
born and to be born, who should be living when the line of
Francis failed. He had no reason for preferring the children
of Thomas who were born to-those who were not so; he has not
-intended such preference.

56



N.C.] JUNE TERM, 1805.

UNIVERSITY ¥. Foy.

v o
DExN oN DeEmISE oF THE TRUSTEES OF THE UNIVERSITY OF
NORTH CAROLINA v. FOY aNp BISHOP.

From Wilmington.'

Section 41 of the Constitution declares that “schools shall be estab-
lished by the Legislature for the convenient instruction of youth,
with such saldries to the masters, paid by the public, as may
enable them to instruct at low prices, and all useful learning
shall be duly. encouraged and promoted in one or more universi-
ties.” " In obedience to this injunction of the Constitution, the
Legislature established an university, and in 1789 granted to the
Trustees of the University “all the property that had theretofore
or should thereafter escheat to the State.” In 1800 the Legisia- .
ture repealed this grant. This repealing act is void, it being in
violation of section 10 of the Bill of Rights, which is a part of
the Constitution, and declares: “that no freeman ought to be
taken, imprisoned or disseized of his freehold, liberties or privi-
leges, or outlawed or in any manner destroyed or deprived of his
life, liberty or property, but by the law of the land.”

Turs was an action of ejectment brought to recover the pos-
gsession of certain escheated lands in the distriet of Wilmington.
The defendants pleaded in bar of the act of 1800, ch. 5, entitled
“An act to repeal so much of the several laws now .in force in
this State as grants power to the Trustees of the Uni-
versity of North Carolina to seize and possess for the (59 )
use of the said university any escheated or confiscated
property.”” To this plea the plaintiff demurred, and the de-
fendants having joined in demurrer, the case was sent to this.
Court for the opinion of the judges.

Hoywood for plaintiff.
Duffey and Jocelyn for defendants. (81).

. Locxke, J., delivered the opinion of the Court. The Legisla-
ture of North Carolina in 1789 granted to the Trustees of the
University “all the property that has heretofore or shall here-
after escheat to the State.” Ch. 21, sec. 2. And by another act,
passed in 1794, they also granted “the confiscated property then
unsold.” Ch. 3, sec. 1. By an act passed in 1800 they declared,
“that from and after the passing of this act, all acts and clauses
of acts which have heretofore granted power to the Trustees of
the University to seize and possess any escheated or confiseated
property, real or personal, shall be and the same is hereby re-
pealed and made void. :

“And be it further enacted, That all escheated or confiscated
property which the said trustees, their agents or attorneys, have
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not legally sold by virtue of the said laws shall from hence re-
vert to the State, and henceforth be considered as the property
of the same, as though such laws had never been passed.” Chap-
ter 5.

The Trustees of the University in pursuance of the powers
vested in them by the act of 1789, have brought this suit to
recover the possession of a tract of and escheated to the State
before the passing of the repealing act in thé year 1800. The

defendants have pleaded this repealing act in bar, by
{ 82 ) which they allege the power of the trustees to support

this action is entirely destroyed. It is therefore now to
be considered how far the trustees have title under the act of
1789, and, in the next place, how far they are dlvested of that
title by the repealing act of 1800.

To determine the first question, it may be necessary to take
into view the objections stated to the title of the trustees, inde-
pendent of the operation of the repealing act, and these are
two: first, that no title to escheated lands vests in the State
until an inquisition or office found; and, secondly, that if the
‘State had title, yet the trustees have derived none by the act of
1789, because the State attempted to convey the right by act of
Assembly and not by grant, as required by section 36 of the
Constitution. With regard to the first objection, the Court
think it a sufficient answer to say that on this subject the law
has been supposed to be long settled, as this objection has been -
made in almost every suit heretofore brought by the Trustees
of the University, and always overruled. The Court approve
of the decisions upon this point, and will observe the ancient
and wise maxim “stare decisis.” 2 Black., 245; 2 Co. Rep., 52.

As to the second objection, the words of the Constitution are,
“All commissions and grants shall run in the name of the State
of North Carolina and bear test and be signed by the Gov-
ernor,” ete. It seems to be a fair and clear exposition of this
part of the Constitution to say that when the State conveys
land by grant, the grant shall have the requisites preseribed,
to wit, run in the name of the State, bear teste and be signed
by the Governor, ete., and that all grants otherwise authenti-
cated shall be void. It became necessary that the officer whose
duty it shall be to sign and anthenticate grants should be pointed
out, and that their form and substance should be ascertained,
in order to give uniformity to such grants and to avoid that

variety which would be produced by the judgment of
( 83 ) different officers. But the Court sees nothing in this
clause restricting the Legislature to this single mode of
conveyance ; they are left free from any control in the mode or
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manner of transferring their property, unless they should adopt
the one pointed out in the Constitution, and then the form and
ceremony are prescribed. This opinion is warranted not only .
by the expressions contained in the clause itself, but by the many
and repeated acts of Assembly passed, since the making of the
Constitution, for the purpose of transferring property. Many
of these acts have been mentioned and referred to by the coun-
sel for the lessors of the plaintiff. We are therefore of opinion
that the land in questlon vested in the State without an inquisi-
tion or office found, and that the Legislature were competent to
pass the interest in the same to the Trustees of the University
by the act of 1789 ; and that the trustees have a good and valid
title, unless the operatlon of the repealing act of 1800 has de-
stroyed it.

The operation of this act is next to be considered ; and 1t may
be necessary to premise that the people of North Carolina,
when assembled in convention, were desirous of having some
rights secured to them beyond the control of the Legislature,
and these they have expressed in the Bill of Rights and the
Constitution. The preamble to the Constitution states, among
other things, that “We, the representatives of the freemen of
North Carolina, chosen and assembled in Congress for the ex-
press purpose of framing a constitution, under the authority
of the people, most conducive to their happiness and welfare,
do declare, ete.” Section 13 directs the General Assembly to
elect several officers of State. Section 15 directs thé election of
a Governor. Section 38 directs that there shall be a sheriff,
coroner or coroners and constables in each county. It became
necessary for the Legislature to appoint these officers or to pass
such laws as would secure to the people such officers as would
carry this form of government into effect. The framers of this
instrument appear to have been well acquainted with the im-
portance and necessity of education, and lest this object might
escape the attention of the Leglslature or be by them
neglected, section 41 declares, “That a school or schools (84)
shall be established by the Legislature for the convenient
ingtruetion of 'youth, with such salaries to the masters paid by
the public as may enable them to instruct at low prices; and all
useful learning shall be encouraged and promoted in one. or
more universities.”” By this section as strong an injunction
wag imposed on the Legislature to establish an university as by
the preceding clauses to appoint the several officers of govern-
ment ; these objects seem to be regarded by the framers of the
Constitution with equal solicitude; they have, therefore, in the
same imperative style declared that there shall be an university,
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and that there shall be a Governor, leaving to the Legislature to
make such appropriations and create such funds for the. en-
dowment of the institution as would be sufficient to effect the
_ purposes for which it should be established. In 1789 the Legis-
lature obeyed this constitutional injunction and made an appro-
priation of escheated lands, and appointed trustees for the man-
agement of the concerns of the institution. By the act of 1800
the Legislature declared that this property should be taken
from the trustees and revert to the State. Is, then, this last
act authorized by the Constitution, or does it destroy a right
which that instrument gave to the people, a right highly
esteemed in all civilized nations, that of educating their youth
at a moderate expense? a right of acquiring knowledge and
good morals, which have always been deemed most conducive to
the happiness and prosperity of the people?

Some light will be thrown upon this subject by examining
the nature of corporations: how property can be taken from
them, and how they can be dissolved. . Corporations are formed
for the advancement of religion, learning, commerce or other
beneficial purposes. They are either aggregate or sole, and
created by grant or by law. When they are once erected, they
acquire many rights, powers, capacities, and some incapacities
(1 Black. Com., 495), as, first, to have perpetual succession ; and,
therefore, all aggregate corporations have necessarily the power

of electing members in the room of those who die, to sue
(85 ) and be sued and to do all other acts as natural persons.

Second, to purchase lands and to hold them for the ben-
efit of themselves and successors. Fourth, to have a common
seal.  Fifth, to make by-laws for the better government of the
corporation. These corporations cannot commit crimes, al-
though their members may in their individual capacity. The
duties of those bodies consist in acting up to the design for
which they were instituted. TLet us next inquire how their cor-
porate property can be taken from them and how they may be
dissolved. A member may be disfranchised or lose his place by
hig own improper conduct, or he may resign. A corporation
may be dissolved by act of Parliament, which is boundless in its
operation; by the natural death of all its members; in case of
an aggregate corporation; by surrender of its franchises into
the hands of the King, which is a kind of suicide; by forfeiture
of its charter through negligence or abuse of its franchises, in
which case the law judges the body politic to have broken the
condition on which it was incorporated, and therefore the incor-
poration to be void; and the regular course is to bring an infor-
mation in the nature of .a quo warranto, to inquire by what
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authority the members now exercise their corporate power, hav-
ing forfeited it by such and such proceedings. 1 Black. Com.,
485; 3 Black. Com., 263. None of these prerequisites have
been done in the present case. We are then led to inquire into
the soundness of an argument greatly relied on by the defend-
ant’s counsel, that those who create can destroy. ~ The Legisla-
ture have not pretended to dissolve the corporation, but to
deprive them of a part of the funds that were deemed to be
vested in them and to transfer those funds to the State. In
England the King’s consent t¢ the creation of any corporation
is absolutely necessary, either given expressly by charter or by
act of Parliament, where his assent is a necessary ingredient
or implied by prescription. 1 Black. Com., 472, 473. The
King may grant to a subject the power of erecting a corpora-
tion; and yet it is the King that erects—the subject is but the
instrument. 1 Black. Com., 474. Where there is an endow-
ment of lands, the law distinguishes and makes two spe-

cies of foundation: the first, fundatio incipiens, or the ( 86)
corporation; in which sense the King is the founder of

all colleges and hospitals; the other, fundatio profictens, or the
dotation of it, in which sense the first gift of the revenues is the
foundation, and who gives them is the founder. 1 Black. Com.,
431. The Constitution directed the General Assembly to estab-
lish this institution and endow it; then it would seem from the
principle upon which all this doetrine is predicated, that the
Constitution and not the Legislature had erected this corpora-
tion ; the Legislature being only the agent or instrument, whose
acts are valid and binding when they do not contravene any of
the provisions of the Constitution. We view this corporation
as standing on higher grounds than any other aggregate corpo-
ration; it is not only protected by the common law, but sanc-
tioned by the Constitution. It cannot be considered that the
Legislature would have complied with this constitutional requi-
sition, by establishing a school for a month or any determinate
number of years, and then abolishing the institution; because
the people evidently intended this university to be as permanent
as the Government itself. It would not be competent for the
Legislature to declare that there should be no public school in
the State, becanse such an act would directly oppose that impor-
tant clause in the Constitution before mentioned. But if the
Legislature can deprive the univercity of the appropriated and
vested funds, they can do ‘that which. will produce the same
consequences; for, deprive the institution of funds already
- vested and refuse to make any additional appropriations, and
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there never can exist in the State a public school or schools;
and thus the Legislature may indirectly effect that purpose
which, if expressed in the words before mentioned, they could
not do. Besides, when the Legislature have established an
university, appointed trustees and vested them with property
which they were to hold in trust for the benefit of the institu- -
tion, have they not discharged their duty as the agents of the
people and transferred property, which is afterwards beyond

their eontrol? From that moment the trustees became
( 87) in some measure the agents of the people, clothed with

the power of disposing of and applying the property thus
vested to the uses intended by the people, but over which the
power of the Legislature ceased with the discharge of the con-
stitutional injunction ; unless it might be necessary in the course
of time to make other or further appropriations to continue and
support the institution; and this we consider to be their duty at
all times, when such necessity shall exist, that the expectation
of the people, as expressed in the Constitution, may not be dis-
appointed.

But one great and important reason which influences us in
deciding this question is section 10 of the Bill of Rights, which
declares “that no freeman ought to be taken, imprisoned or
disseized of his freehold, liberties or privileges, or outlawed or
exiled, or in any manner destroyed or deprived of his life, lib-
erty or property, but by the law of the land.” It has been
yielded on the part of the defendant that if the Legislature had
vested an individual with the property in question, this section
of the Bill of Rights would restrain them from depriving him
of sueh right; but it is denied that this section has any opera-
tlon on corporations whose members are mere naked trustees,
and have no interest in the donation, and especially on a corpo-
ration erected for a public purpose. It is also insisted that the
term, “law of the land,” does not impose any restrictions on the
Legislature, who are capable of making the law of the land, and
was only intended to prevent abuses in the other branches of
Government. That this clause was intended to secure to cor-
porations as well as to individuals the rights therein enumer-
ated, seems clear from the word “liberties,” which peculiarly
signifies those privileges and rights which corporations have by
virtue of the instruments which incorporate them, and is cer-
tainly used in this clause in contradistinetion to the word “lib-
erty,” which refers to the personal liberty of the citizen. We
therefore infer that by this clause the Legislature are as much

* restrained from affecting the property of corporations as
( 88) they are that of a private individual, unless the “law
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of the land” should receive the construction contended for on.
the part of the defendant. It is evident the framers of the
Constitution intended the provision as a restraint upon some
branch of the Government, either the executive, legislative, or
judicial. To suppose it applicable to the executive would be
absurd on account of the limited powers conferred on that offi-
cer; and from the subjects enumerated in that clause, no dan-
ger could be apprehended from the Executive Department, that
being entrusted with the exercise of no powers by which the
principles thereby intended to be secured could be affected. To
" apply to the judiciary would, if possible, be still more idle, if
the Legislature can make the “law of the land.” TFor the judi-
ciary are only to expound and enforce the law, and have no
discretionary powers enabling them to judge of the propriety
or impropriety of laws. They are bound, whether agreeable to
their ideas of justice or not, to carry, into effect the acts of the
Legislature as far as they are binding or do not contravene the
Constitution. If, then, this clause 1s applicable to the Legis-
lature alone, and was intended as a restraint on their acts (and
to presume otherwise is to render this article a dead letter),
let us next inquire what will be the operation which this clause
will or ought to have on the present question. It seems to us
to warrant a belief that members of a corporation as well as
individuals shall not be so deprived of their liberties or prop-
erties, unless by a trial by jury in a court of justice, according
to the known and established rules of decision derived from the
common law and such acts of the Legislature as are consistent
with the Constitution. Although the trustees are a corporation
established for public purposes, yet their property is as com-
pletely beyond the control of the Legislature as the property of
individuals or that of any other corporation. Indeed, it seems
difficult to conceive of a corporation established for merely pri-
vate purposes. In every institution of that kind the ground of
the establishment is some public good or purpose intended

to be promoted; but in many the members thereof have ( 89 )
a private interest, coupled with the public object. In

this case the trustees have no private interest beyond the gen-
eral good ; yet we conceive that circumstances will not make the
property of the trustees subject to the arbitrary will of the Leg-
islature. The property vested in the trustees must remain for
the uses intended for the university, until the judiciary of the
country in the usual and ecommon form pronounce them guilty
of such acts as will, in law, amount to a forfeiture of their
rights or a dissolution of their body. The demurrer must there-
fore be allowed, and the plea in bar overruled.
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Hawx, J., contra. A question of more importance than that
arising in this case cannot come before a court. It is nothing
less than one branch of the Government undertaking to decide
whether another branch of the same Government has or has not
transcended its eonstitutional powers; a question which in its
discussion should at all times command the best energies of the
head and heart. When this shall be the case, although a differ-
ence of opinion may sometimes exist, it will be an honest one,
and cannot fail to find its remedy in mutual tolerance and con-

cession. But well convinced, indeed, ought one person to be of

another’s error of judgment before he passes sentence of con-
demnation on it, when he reflects that each has given the same
pledges to support the Constitution. Before a law enacted by
the Legislature should be pronounced unconstitutional, it ought
to appear to the Court to be palpably so. If an honest doubt

can be entertained on the subject, we owe it to ourselves, as well

as to the Legislature, to carry it into effect. Far be it from me,
if it were in my power, to damp that laudable and honest zeal
which characterized the argument of the defendant’s counsel; it
cannot be too much extolled or too widely circulated; but I
speak it with deference to the opinions of my brethren, that I

think occasions might occur when its influence would be
(90 ) more happily felt and lead to more ugeful and correct

results. In the opinion which T have formed on this
question I am probably mistaken, as I have the misfortune to
differ from the rest of the Court; but from the best considera-
tion I can give to it, I am bound to say that I believe the law
in question is not unconstitutional.

I feel no disposition to econtrovert many things urged in argu-
ment by the defendant’s counsel; he has had recourse, however,
to one argument which I think militates against him. It is
drawn from section 41 of our Constitution, which is in the fol-
lowing words: “A sechool or schools shall be established by the
Legislature for the convenient instruction of youth, with such
salaries to the masters, paid by the public, as may enable them
to instruct at low prices; and all useful learning shall be duly
encouraged and promoted in one or more universities.” He
endeavors to strengthen his general proposition, namely, “That
any law taking away the property of an individual or a com-
mon corporation is unconstitutional,” by stating, in addition,

that there was a constitutional obligation on the Assembly to -

set apart funds for the support of the university; and if it were
constitutional and right for them to do so, it is unconstitutional

and wrong to take away those funds. If the framers of the .
Constitution intended by that« section that the Legislature

64

!



N.C]. JUNE TERM, 1805.

UNIVERSITY v. .FOY. ' .

should establish one or more universities and schools, and vest
in them certain funds; which might be deemed sufficient at the .
“time for the support in a constitutional view; if it were intended .
that by doing this the Legislature had cempletely: discharged
* their duty, and had nothing more to do with such schools and
universities,- whatever misfortunes might afterwards attend .
them, there mlght be something in the argument. I think, how- -
ever, this section of the Constitution was intended for a very
_ dlfferent purpose. - It became the duty of the Legislature, cre-
‘ated by and acting under that Constitution, to establish semina-
" ries _of learning; with salaries to the masters, etc., and after-- .
wards to support and cherish them as long as the Constttutmn»
- shall exist.  If by accident the funds set apart for their
support should be destroyed, it would be the duty of the ( 91)
_ Leg'lsla,ture to endow them with others. The Legislature -
-is the constitutional guardian of these seminaries of learning,
and should at all times keep them under their inspection and
control. This is a duty which they cannot delegate or transfer
to any one, and can only end with the Constitution itself. Sup-
‘pose, then, that property should be given to the Trustees of the -
University (whom I consider in no other light thaw as agents
of the Legislature), which property was not very productive,
but sufficiently so for the support of the university; and after-
wards it were to become so much so that one-third of the proﬁts
arising from it would be adequate to the wants of the institu-
tion: who would ‘have a right to the surplus? Let us reverse
_the case and suppose the profits of property given to the trus-
tees to decrease or fail altogether; would it not be the duty of
the- Legislature to provide other funds or give other property

" “which would be sufficiently productive? I think it would. If

50, can it be doubted but that the surplus profits would be at the
dlspomtlon of the Legislature? Tt may be said that the trustees
have no surplus funds; that the profits of their property are not
equal to the wants of the institution. :That may:be the-case;
but who is to judge of it? I answer, not this Court; the Con-
- stitution gives it no such power. The Legislature must. be the
judge. Tt would be going too far to say that-there was a con-
stitutional obligation on the Legislature to do a certain thing,
and that this Court and not the Legislature should decide when

" it.was properly done. If, then, the Legislature must judge how

. large the funds of the un1vers1ty ought to be, add to them when
- - they are. too small and take from them when too large, this

*“Court are not the proper judges in such eases; and if not, how

can. we undertake to say that the law in’ questlon is unconst1tu— '
. tional? Tt cannot, I think, be denied that-thé General Assembly
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have a right to take from the trustees property of which the
university stands in no need, and that for the best of reasons—-
: . because they are bound to furnish it with. additional
(92) funds, as those which it already possesses may decrease
. or a§ its wants'may increase. I have said that the Gen--
. eral Assembly cannot delegate this constitutional power; that is,
that they cannot, by giving to the trustees-any quantity of prop-
‘erty or any given sum of money, exonerate themselves from the
trust and confidence which the Constitution reposed in-them. -
It is true, they may appoint trustees.as their agents to act for
. them, and their trustees or agents.are amenable to them for
their conduct : they have a naked authority without any interest.
‘The law can have no bearing upon them as individuals; it can -
* only affect them in their public character as trustees. And
‘how is it to do this? -They were entrusted with property for
the purpose of supporting an university in conformity with the
directions of the: Constitution, and the General Assembly are.-
about .to take this property from them, which they -contend
they have no right to do. . If the Assembly are bound in any
event to furnish funds to support the university, they have a
right to take away surplus funds. If it be said that the prop-
~erty in question is not of that description, I answer, who are to
judge of this, but the General Assembly, on whom there is a
constitutional obligation to establish and superintend an uni- -
. versity? - On the ‘trustees no such obligation is imposed; they '
" are the mere agents of the Legislature; and as well might it be
‘said that any other citizens equal in number to the trustees
~ghould be placed paramount to the Legislature. =T therefore
can_see no analogy between this case and that of a gift made to
an individual or to an ordinary cerporation. My opinion upon:
the whele ease is founded ipon the provisions of the Constitu-
tion, and regarding the trustees as mere agents for the manage-
ment of the concerns of the university under the direction of . .
the Legislature, I think the demurrer should be overruled and
" the plea in bar sustained. - S : : L

. " "Clited: Robinson v. Barfield, 6 N. 0., 493; Hoke v. Hender-
son, 15 N. C., 16; Lowe v. Harris, 112 N. C., 484; Bryan v.
Patrick, 124 N. C., 660; Wilson v. Jordan, b., T15.
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(93)
THE HEIRS OF ANTHONY B. TOOMER v. THE HEIRS OF
HENRY TOOMER. ‘

From Wilmihgton.

In making partition, so much of the ancestor’s lands acquired by
him after making his will as are conveyed to a child by way of
advancement, are to be valued according to their worth at the
time of the conveyance; and the residue of the lands be valued
at the time of the ancestor’s death. .

Hzxry Toomer made hig will in 1789, in which, after sev- -
eral devises and bequests, he directed that the remainder of his
estate, real and personal, should be divided among his four chil-
dren, Anthony, John, Lewis and Elizabeth, The testator died
in 1799, having, after the making of his will, acquired other
lands and real estate not mentioned in his will. After the mak-
- ing of his will he gave to his son Anthony B., by way of advance-
ment, a plantation called the brick-yard plantation. Anthony
B. Toomer died in 1805, and the petitioners, being his children
and heirs at law, claimed a share of the real estate of said
Henry Toomer which was acquired after said will was made,
and filed a petition praying for a partition thereof. They in-.
sisted, first, that they were not bound to bring the said brick-
yard plantation into hotchpot, because the said Henry Toomer
did not die intestate, and that the rule relative to bringing
lands into hotchpot holds good only in those cases where the
ancestor dies totally intestate. - Secondly, that if this planta-
tion should be brought into hotchpot, it ought to be valued at
the time of the gift. S
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The defendants contended that Henry Toomer did die intes-
tate as to those lands which he acquired after making his will,
and which were not disposed of by the same within the words |
and meaning of the act of 1784, ch. 22; that the. brick-yard
plantation ought to be brought into hotchpot and valued accord-
ing to its worth at the time partition is made, or at the time of
_ the death of Henry Toomer. ‘

By rur Courr. The brick-yard plantation ought to be
brought ‘into hotchpot and valued at the time it was conveyed
to Anthony B. Toomer. The other lands purchased by Henry
Toomer after making his will ought to be valued at the time
of his death.

Cited: Dizon v. Coward, 57 N. C., 357.

SUTTRE‘LL’S,EXE‘CUTO‘RS v. DRY'S BEXECUTORS.
(94) From Wilmington.

The- court will not grant a new'trial upon an affidavit of one of the
jurors, that he did not assent to the verdict. '

- Trz plaintiffs brought an action of debt against defendants,

upon a bond given on 17 February, 1777, by defendant’s. tes-.
tator, for £200, money of North Carolina, payable 6n 7 Feb-
ruary next ensuing. A verdict was rendered for the plaintiff,
and upon motion of defendant’s counsel a rule was obtained
upon the plaintiff to show cause why a new trial should not be
granted, upon the ground that oné of the jury who tried the
cause had not assented to the verdict; and the affidavit of the
juror was offered to the court, setting forth that he did not
consent to the verdiet; that he thought the money mentioned in
the bond ought to have been scaled according to the scale of
depreciation, and that the full value called for in the bond
- ought not to have been given. :

By tus Courr. Applications like the present for new trials
have always been rejected. Were they to be listened to by the
court, they would open a door for much corruption. The rule
for a new trial must therefore be discharged.
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FRYER v.- BLACKMORE’S ADMINISTRATOR.
From Wilmington.

A, being administrator of B, is summoned as a garnishee in a case
pending in the County Court. He is examined and an issue made
up and found against him; he prays an appeal, but does not
give bond for the appeal until the next term, in consequence of

_ which the appeal is dismissed. A writ of certiorari will lie to .
remove the cause to the Superior Court.

Tue defendant was summoned as a garnishee in a cause
pending in the County Court; he was examined and an issue
was made up and tried between him and the plaintiff, and the
jury found in favor of the plaintiff at April Term, 1804, The
defendant prayed for an appeal to the Superior Court, but did
not execute an appeal bond until July term following. The
record was transmitted to the Superior Court and the appeal
was there dismissed, because the appeal bond had not been exe-
cuted at the propér time; at the same term in which the appeal

. was dismissed, the defendant obtained a writ of certiorars to
have the record certified to the Superior Court, and upon
the return of this writ.his counsel moved to have the ( 95)
cause placed on the trial docket, which, being objected
to, the cause was. sent to this Court upon the question whether,
“ the writ of certiorart was the proper remedy in this case.

By tHE Court. The writ of tertiorari is the proper remedy
for the defendant in this case, and we concur in the opinion
expressed by the judge upon the hearing of this eause in the
court below, that the cause should be placed on the trial docket.

ARTHUR BELL v. BENJAMIN BELL.
From Fayetteville. '

The defendant having pleaded in abatement that the plaintiff resided

‘ in the State of Georgia, and that he, the defendant, resided in
the district of New Bern and ought not to ‘be compelled to
answer ‘the suit in Fayetteville District Court, the plaintiff re- -
plied that one A. B. had the beneficial interest in the suit, and
that he resided in Fayetteville District. The defendant demurred
_to this replication. Demurrer overruled.

THIs was an action on the case, to which the defendant
pleaded in abatement that the plaintiff resided in the State of
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Georgia; that he, the defendant, resided in the district of New
Bern, and this not being a local action, that he ought not to be
compelled to answer thereto in any other court than'that of the
distri¢t in which he resided. To this plea the plaintiff replied
~that the beneficial interest in the suit was in Joshua Bell, and -
not in Arthur Bell, the nominal plaintiff; that the said Joshua
Bell was at the time of issuing the writ in this case an inhabit-
“ant of and resident in the county of Anson. within the district
of Fayetteville, ete.. To this replication the defendant de-
. ‘murred, and the plaintiff having joined in demurrer, the case
was sent to this Court for the opinion of the judges.

By Macay, Tayror and Loors, JJ. Let the demurrer be
overruled with costs. :

Harw, J., contra. Anthony Bell is the plaintiff- of record,
and the act of 1777, ch. 2, directs that “where the plaintiff
shall reside beyond seas, or in a different State, the suit shall

- be brought to the court of the district where the defend-
(96) ant resides; and where suit is brought otherwise than is
therein directed, it.may be abated, on the plea of the:
defendant.” A court of law will not take notice of the trust
between Anthony Bell and Joshua Bell, and recognize, the lat-
_ter as plaintiff when the record declares that the former is
plaintiff. .

MARY JONES v. WILLIE JONES'® EXECUTOR.
From Halifas.

A widow dissents from her husband’s will, and claims a distributive
share of the crops growing on lands devised. She files a bill in
equity against the executor for an account of the creps and a

. distribution of them, but charges no fraud, etc. Bill dismissed
on the ground that a court of equity has no original jurisdiction
‘over the case, Widow’s remedy is prescribed by the act of 1791, .
ch. 22. ) .

Wizrie Jowss, being seized and possessed of large real and.
personal estates, made his last will and testament, and therein
devised all his lands to his two sons in severalty, some tracts
to ‘the. one and some tracts to the other, and in a subsequent,
separate and distinet clause, devised the crop, either growing
or in the granaries, together with all the residue of his personal
property, to be divided between his said two sons when the eldest
arrived at age. He appointed Allen Jones executor of his will,
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who after his death proved the same and undertook the execu-
tion thereof. Mary Jones, the widow, dissented from the will
and claimed a distributive share of the crops growing on the
lands of her husband at the time of his death. The executor
resisted the claim upon the ground that the erops passed with
the lands on which they were growing to the two sons under
the devises in the will. The widow filed a bill in equity for an
account and distribution of the erops, and the case was sént to -
this Court for the opinion of the judges.

By Tug Courr. If the widow’s claim to a dlstrlbutlve share
. -of the erops growing on the lands.of her hushand-at the time of-
" his death be well founded (upon which point'we shall give no
. opinion), she must seek to enforce it in the way pointed out by
“'the act of 1791, ch. 22." A court of equity cannot exercise any
'orlgmal Jurlsdlctmn over the claim which she sets up. - There -
is no.charge of fraud in the executor, nor such matter. of ‘
account as ‘will authorize the Court to take cognizance ( 97 )
’ Vof the case. The bill must therefore be dismissed.

 THOMPSON.v. TATE,
. From Hzllsborough

The vendor of goods is liable for affirming the goods to possess a
quality which would increase their value, if it turns. out that
the. goods do not possess this quality, although the vendor dia
not know that the affirmation was false. :

RULE for a new trial, on the ground. of mlsdlrectlon by the
. presiding Judge The questlon of law arising on the trial of
this cause was, whether the vendor of personal property affirm-
ing at the time of the sale that the property sold has any par-
ticular quality, which if it possessed would increase its value, -
and it turns ouf that it does not possess this quality, be: liable
to an action on an express or implied warranty, although he did
- not know such-affirmation to be false. - Upon the trlal the Judge '
instructed the jury that the vendor was liable:

By e Courr. Upon this questmn there can be no doubt: v
~ the vendor is clearly liable, and the rule for a new trlal must
_,_‘be discharged. :

. Cited: McKmnonv M(_:Intosh 98 N G, 92 Wrenn . Mor— o

"~ gan, 148 N. C., 105.
; T
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CARDWELL'S HEIRS v. BRODIC

From Hilisborough.

Judgment of execution against the real estate of a deceased debtor
in the hands of the heirs and devisees, reversed, because it was
not found that the execuirix had fully administered, had no
assets or not sufficient to satisfy the creditor’s demand

THIis was a wm‘r of ermr brought by the plaintiffs to feverse

a judgment recovered against them by defendant in Granvﬂle

County Court. John Brodiec, the defendant, brought an action
of trespass on the case against Mary Cardwell exeeutrix- of
‘Thomas Cardwell’s will, 'and ‘the said exécutrix fallmg to make
amy defense, Brodic took judgment by default, and damages
were dssessed upon a writ of inquiry. A fieri fa,cms was sued
out agamﬁt ‘the goods and -chattels of Thomas Cardwell, de-
ceased; in the hands of his executrix, the said Mary, whieh
was returned by the sheriff to November Term, 1805, of
(98 ) Granville County Court, having the sheriff’s indorsé- -
ment thereon “that no .goods nor chattels of Thomas.
‘Cardwell were to be found.” Brodic then sued out a scire facias,
against the heirs at law and devisees of Thomas Cardwell, de-
ceased, to show cause why he-should not have judgment of exe-".
cution for his debt and costs against the real estate of the- -gaid
Thomas Cardwell, deceased, in the hands of -the said heitrs and
devisees. . Upon this seire facws judgment was rendered in fa-
vor-of Brodic; and some time afterwards the said heirs and de-
visees brought a writ of error to reverse this judgment. They
assigned for error, first, that it did not appear from the record
and proceedings in the cause that the executrix, Mary Card- .

- well, had fully administered the estate of her teéstator, or that .. =

 she had no assets, or not sufficient to satlsfy the ‘recovery of the -
- defendant in error in the suit brought against her; second, that
. the jury did mnot find upon the trial of the said suit that the
'said executrix had fully administered, or had no assets or not
sufficient to satisfy the recovery aforesaid. The defendant in
~error having pleaded that there was no error in the proceedings
in the cause, ete., the case was sent to this Court for the opmlon
.of the Judges

_BY rrE Courr. The act of 1784, ch. 11, was passed to re-
move doubts “which were entertamed Whether the real estates
of deceased debtors in the hands of their heirs or devisees should -
- be subject to the payment of debts upon judgments .obtained:
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against the executors or administrators, and to direct the mode
of proceeding in such cases.” It is declared in section 2 of this
aet, “that in all cases at law where the executors or administra-
tors of any deceased person shall plead fully administered, no
assets, or not sufficient to satisfy the plaintiff’s demand, and
such plea shall be found in favor of the defendant, the plamnff
may proceed to ascertain his demand and sign Judgment but
before taking out execution against the real estate of the de~
cedased debtor, a writ or writs of scire facias shall and

may issue, summoning the respective heirs and devisees ( 99)
of such deceased debtor to show cause why execution
should not issue against the.real estate for the amount of such
judgment, or so much thereof as there may not be personal
assets to discharge; and if judgment shall pass against the heirs
or devisees, or any of them, execution shall and may issue
against the real estate of the deceased debtor in the hands of
such heirs or devisees against whom judgment shall be given as
aforesaid.” The Legislature intended that the real estates of
deceased debtors should not be subject to the payment of their
debts until the personal estate was exhausted; and the Court
have no power to award execution against the real estate in the
hands of the heirs or devisees until “it shall be found upon the
- plea of the executors or administrators that they have fully ad-
ministered, have no assets, or not sufficient to satisfy the cred-
itor’s demand.” The judgment, therefore, rendered against the
plaintiffs in error was not rendered according to the mode of
proceeding directed by the Legislature. It is erroneous, and
must be reversed.

DICKENSON ET AL v. STEWART'S EXECUTOR.

From New Bern.

Pad

The probate of a wilk may be set aside after the term expires at

which the will was proved and a second probate be ordered by

" the same court. The court will look to all the circumstances of
the case, to aid its discretion in ordering a second probate.

Tuis was a petition to the County Court of Pitt, to set aside
the probate of a paper-writing which had been proved in said
court as the last will and testament of James Stewart, deceased,
and to contest the said will upon an issue to be made up under
the direction of the court. The petitioners were the heirs at
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law and next of kin of the said Stewart. Joel Dickenson, one.
of the petitioners, resided in the town of Greenville, where the
-court was held, and on the first day of the term was informed
by John Spier, the executor, that he would have the gaid will
proved on that day, which was accordingly done, and the court

continued to sit for four days afterwards. Dickenson
(100) neither caveated the probate nor during the term made

any application to the court upon the subject. William .
H., Williams, the other petitioner, resided in Fayetteville and
had no previous notice of the said probate, but was irformed of
it shortly afterwards. The will was proved at November Term,
1802, and at February Term, 1804, the petitioners filed thelr
petltlon to set aside the probate of the said will and to require
the -executor to exhibit the said will for probate again in the -
said court.- The case was taken to the Superior Court of Law
for New Bern District, and by that court was sent to the Court
of Conference upon the question “whether the probate of a will
in the usual form can be set aside after the term has expired at
which it was proved, and a second probate ordered by the same
court; and if so, at what length of time it may be done.

(aston for petitioners.
Harris for defendant.

" By rue Courr. We are of opinion that the probate of a will
in the usnal form may be set aside after the term has expired
at which the will was proved, and that a second probate may be
ordered by the same court. As to the length of time at which
this may be done, that must depend upon the particular circum-
stances of the case. The court will ook to all circumstances
which can aid its discretion in ordering a second probate..

Cited: Redmond v. Collins, 15 N. C., 439; Armstrong v.
Baker, 31 N. C., 112; Crump ». Morgan, 38 N. C., 99.

HO‘WARD v. PERSON’S ADMINISTRATORS.
From Halifas. ‘

Rule for a new trial entered nunc pro tunc, the clerk having omitted
to enter it at the proper time. .

Tais was an application t6 the court to amend the record by
entering a rule for a new trial now as of the time when it ought

to have been entered.
' T4
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Howard having recovered a judgment against the adminis-
trators of Thomas Person, deceased, the defendants by their
counsel moved for a rule upon the plaintiff to show cause
why a new trial should not be granted. The clerk (101).
omitted to enter the rule. The presiding judge took
time to consider whether the rule should be made absolute, and
having some doubts upon the case, he declined giving an opinion -
unt he could consult with his brethren of the bench at the
next Court of Conference. He addressed a letter to the clerk,
informing him of his intention to consult his hrother justices
at the next Court of Conference upon the rule for a new trial,
and directing him to forbear t¢ issue an execution until the
opinion of the judges could be known. The judges were of
opinion that a new trial should be granted; but in the mean-
time Howard, the plaintiff, applied to the clerk for an execu:
tion, and as the rule for a new trial was not entered on the
record, the execution was issued. The administrators of Per-
son filed an affidavit setting forth in substance the above facts,
prayed for a supersedeas ‘to stay the execution, and that the
Clerk of Halifax Superior Court (in which the court cause
was tried) might be directed to enter the rule for a new trial
now as of the time when it ought to have been entered. The
question arising upon this affidavit and this application to
amend the record was sent to this Court.

By tae Courr. Let the Clerk of Halifax Superior Court
enter the rule for a new trial, now, as of the time when it ought
to have been entered; and let the judgment which he has entered
upon the verdiet in this case be set aside.

Kt}






JUDGES

OF THE

SUPREME COURT

OF

NORTH CAROLINA

DURING THE YEAR 1806,

SPRUCE MACAY, EsqQuiIrs,
JOHN LOUIS TAYLOR, Esquirs,
JOHN HALL, Esquirg,
FRANCIS LOCKE, EsQUIRE.

HENRY SEAWELL, Esquire, ATTORNEY-GENERAL.
EDWARD JONES, EsquirE, SoLICITOR-GENERAL.

By an act of the last session of the General Assembly, the name-
and style of the Court of Conference were altered to that of the
“SuprEME COURT OF NORTH CAROLINA.”

Kt






CASES

- ARGUED AND DETERMINED IN THE

SUPREME COURT

NORTH CAROLINA

JUNE TERM, i806.

(102)
ARRINGTON ADMINISTBATOR OF PHILLIPS v. COLEMAN

From Halifax.

1. Administrators not liable for costs incurred in a suit brought by
their intestate, and prosecuted by them after his death.. Where
executors or administrators sue in euter droif, they are not lia-

" ble for costs de bonis propriis; they are liable where they sue in
their own vight; although they name: themselves executors or
administrators.

2. ‘Where they sue in wtter droit and fail, having no assets, costs are
\ lost, unless they give bond and security for the costs, and then
_‘the security is hable

: ON MoTION to dismiss the supersedeas obtamed in this case
by Arrington, administrator of Phillips, it was. ordered that
~the case be sent to the Court of Conference upon the question
whether an administrator is liable for costs incurred by his in-
testate in carrying on a suit at law before he (the administra-
tor) became a party to the suit; and whether he is liable for
" costs incurred in the time of his administration; and out of
what estatesor effects the said costs are to be pald in ecase there
_be no assets of the 1ntestate

Locgz, J., delivered the opinion of the Court. The rule with
regard to costs in England seems to be accurately laid down.in -
"2 Bac. -Ab., 446, and in the casés there referred to. Executors
and admmlstrators, when plaintiffs, pay no costs, for they sue
" in-auter droit, and are but trustees for the creditors; they are
- not presumed to be sufficiently cognizant of the personal con-
tracts of those whom they represent, and are therefore not with-
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HoSTLER v. SMITH. !

in the statutes or acts of Parliament relative to costs. Wher-
ever they sue in auter drot, they pay ne costs; but if they bring
suit in their own right, they shall pay costs, though they -
(103) name themselves executors or administrators; for this is
but surplusage. Elwis v." Mocato, Salk., 314. To apply
this rule to the present case, it would seem clearly to -result.
" that the administrator is not liable to pay, de boms propris,
the costs incurred during the time of his intestate being a party
~.or during his own time. But the Court think he is liable and
ought to pay both out of the assets in his hands, if any such
remain; for all the costs incurred during the pendency of the
suit became a debt for which the estate of the intestate ought
to be responsible. '

In cases, therefore, where administrators sue in auter droit
and fail, having no assets of the deceased wherewith the costs
can be discharged, the Court.are of opinion thai the costs are
lost, as there is no person properly liable to pay them, unless
such administrators should give bond ard security for payment
of costs, and then such security is liable, on the prineciple of the
case determined by this Court at this term, Hostler v.. Smith,
post, 103. '

N

" HOSTLER’S ADMINISTRATOR v. SMITH.
» From Wilmington.

An executor appeals from the judgment of the County Court and
enters into bond with security. The bond is binding on the par- :
ties, and on a scire facies against the security founded on the
appeal- bond and on a judgment in the Superior Court against
the executor, judgment given in favor of the plaintiff.

Tue plaintiffi brought suit against the executors of John
Howell in the County Court, and obtained judgment, by which
judgment assets were considered to. be in the hands of the de-
fendant sufficient to satisfy the plaintiff’s demand. The de-
fendants appealed to the Superior Court, and the defendant,"
. Benjamin Smith, became bound in an appeal bond -as their
security under the acts of Assembly requiring appellants to give
gecurity. In the Superior Court judgment was again rendered

in favor of the plaintiff; one of the executors afterwards
(104) died, and the plaintiff sued out a scire facias against -
‘ Smith, the security for the appeal, to show cause why
judgment sheuld not be entered against him for the debt and
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SIMMONS v. RATCLIFF.,

costs recovered against the appellants. The case-was sent to this
Court for the opinion of the judges on the question whether the
*plaintiff is entitled to have judgment entered against the defend-
ant upon this scire facias. '

Jocelyn for plaintiff.
Haywood and Duffey for defendant.

Locoxe, J., delivered the opinion of the Court. In de- (113)
ciding the question whether the plaintiff is entitled to
judgment upon the scire facias against the defendant, it is not
necessary to determine a previpus question made by the counsel
for the parties and argued at much length, to wit, whether exec-
utors or administrators, when appellants, are bound to enter
into bond with security; for we are of opinion that whether
they ‘are thus bound or not, if they enter into bond and give
security, such bond is obligatory upon the parties. The cases
cited from 2 Ld. Ray., 1467, and 2 Strange, 1745, establish this
_principle beyond .all doubt. Waller v. Pitman, 1 N. C., 324,
relied on by defendant’s counsel, is not applicable to the present
case. There the bond executed by the appellant and his secu-
rities contained nomne of the substantial parts prescribed by the

" act of Assembly; it was totally variant, and on that account was
declared by the Court to be insufficient to ground a judgment
on. In the present case the bond is in perfect conformity with
the act, and in itself complete, but is attempted to be avoided
on the ground that the executors, who appealed, were not bound
to give security. The cases cited from Lord Raymeond and
Strange show that the hond eannot be avoided on this ground.

- Let judgment be entered for the plaintiff.

Cited.: Arrington v. Coleman, ante, 103,

SIMMONS v. RATCLIFF.

From Halifax.

On the abatement of a suit by the death of the plaintiff, execution
for the costs ought not to be issued until a scire facias has issued
to the representatives of the plaintiff.

‘Trzs plaintiff instituted an action of trespass quare clausum
fregit against the defendant, and pending the suit he died.

5—6 81
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The suit was not revived by his representatives, and a fiert

facias was issued against the property of the plaintiff
(114) for the costs. A motion was made to set aside this exe- *

‘eution, on the ground that no scire facias had issued
against the plaintifi’s representatives to show cause why the exe-
cution should not be issued. The case was sent to this Court
upon the question whether a scire facias ought not to have been
issued against the plaintiff’s representatives before suing out
the execution. ' '

By tur Courr. A scire facias ought to have been issued
against the representatives of the plaintiff before suing out exe-
cution, and an opportunity afforded them of making defense
and pleading thereto. This execution has therefore heen issued
erroneously, and must be set aside. "

DeEN oNx DeMISE or GIBSON v. SHEARER.
From Salisbury.

Deed for lands in the actual advérse possession of another person is-
totally void.

TuE lessor of the plaintiff claimed the land in question under
the Trustees of the University of North Carolina; he obtained
& deed for the land when Shearer, the defendant, was in- the
actual possession, elaiming the land as his own. The question
in the case was whether this deed was valid. '

Lockes, J., delivered the opinion of the Court. This deed is
totally void, inagsmuch as the common law does not permit a
right of entry to be transferred or sold, and for the reason as-
signed in Co. Lit., 214, “to avoid maintenance, suppression of
right, and stirring up suits; and therefore mothing in action,
entry or re-entry can be granted over; for so under color thereof
pretended titles might be granted to great men, whereby right
wmight be trodden down and the weak oppressed, which: the
common law forbiddeth; as men to grant before they be in
possession,” This question has been so often decided in this-
State that the Court thought it had long since been at rest and

would never be revived. Let judgment be entered for
(115) the defendant. .

Note—This has been changed by statute, Rev., 400; Burnett v.

Lymagn, 141 N. C., 500—W. C.
‘ 82
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PERSON . DAVEY.

PERSON’S HEIRS v. DAVEY.
From Hillsboro.

1. Upen the trial of a caveat the only question is, Who has the best
. equitable right to procure-a grant for the land? .

2. Facts known to a party before trial, but omitted te be proved
upon a belief that the evidence offered was sufficient, no good
reason for a new trial.

Tue defendant entered a tract of land lying in Person
County; the plaintiffs caveated the entry, and by consent of
parties the caveat was tried in court, when a verdict was found
for the defendant. The plaintiffs obtained a rule for a new
trial upon an affidavit setting forth (1) that their ancestor,
Thomas Person, in his lifetime, obtained a grant from the State
for the lands in question, and. therefore the jury ought to have
found a verdict in favor of the eaveators; (2) that the said
Thomas Person had purchased an improvement on said land

~ from-the first occupant, and therefore had the prior equitable
right to the land. But this evidence was not produced on the
trial, because the caveators conceived the grant aforesaid to be
sufficient. The case was sent to-this Court upon the question
whether the rule for a new trial should be made absolute or be
discharged. :

Locks, J., delivered the opinion of the Court. Upon the trial
of a caveat, the question is not which of the parties has the bet-
ter grant or title, but simply which has the best equitable right
to obtain a grant. It is the peculiar province of the jury to
determine this question from all the facts disclosed to them on

_the trial. The verdict of the jury, therefore, saying that, the
defendant Davey is entitled to a grant, cannot impair or destroy
the grant of Person’s already obtained; and if his grant be
valid in law, his heirs will be able to secure the land in dispute.
The Court therefore think that on this ground a new trial
ought not to be granted, but that Davey should be permitted to
obtain his grant and the parties be left at liberty to determine
the validity of their respective grants by a trial in an ejectment
or in such other mode. as they may choose. The second
reason assigned for a new trial is insufficient, as the fact (116)
disclosed in the affidavit was known before the trial of
the caveat and the proof of that fact omitted to be introduced
through the negligence of the caveators. Let the rule for a new
trial be discharged.
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WILCOX’S HEIRS v. MORRIS ET AL.
From Hllsboro.

A creditor agrees with his debtor, after judgment, to levy his exe-
cution on the whele of the debtor’s property and purchase it in
at the sale and hold it as a security for his debt; equity will
permit the debtor to redeem the property. '

Wircox, the ancestor, being indebted to Morris in a large
sum, confessed judgment: for the amount of the debt, upon a
special agreement that Morris should levy the execution on all
his property, purchase it in at the sale and hold. it as a security
for the payment of his debt, and that Morris should recover the
property when the debt was paid. Morris, by his agent, Me-
Clain, purchased in the property and sold a great part thereof
to purchasers for a valuable consideration without notice of thig
trust. Wileox filed this bill against Morris, McClain and the
sub-purchasers, in order to redeem the property sold and to
‘have a-reconveyance enforced; also to have an- aceount of the
profits and amount of sales, charging that the whole of the debt
has been paid. On the hearing of this cause three questions
were reserved and sent to this Court: 1. Whether the contract
between Wilcox and Morris was in the nature of a mortgage,
and the property sold under  the execution redeemable: 2.
Whether an account stated and liquidated between Wilcox and
Morris ought not to be set aside, on account of an imposition
alleged to have been practiced on the latter in said settlement,
owing to his old age and imbecility of mind. 8. Whether the
bill ought not to be dismissed as to McClain and the sub-pur-
chasers, because the first was a mere agent and received money

and conducted the business for Morris, the prineipal,
(117) and because the latter were purchasers for a valuable
consideration without trust. ‘ :

Locxke, J., delivered the opinion of the Court. - The contract
between Wilcox and Morris was in the nature of a mortgage,
and the property sold under the execution is redeemable. No
particular words or form of conveyance are necessary to give to
the contract the qualities of a mortgage. It may be laid down
as a general rule, subject to few exceptions, that wherever a con-
veyance or assignment of an eéstate is originally intended as a
security for money, whether this intention appear from the deed
itself or any other instrument, it is always considered in equity
as a mortgage, and the estate redeemable, even though there be
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an express agreement of the parties that it shall not be re-
deemable, or that the right of redemption shall be confined to a
particular time, or to a particular description of persons. A
court of equity, in applying this rule to particular cases, will
- often ascertain the fact whether the conveyance was intended as
a, security for money, however absolute it may appear, and will
lay hold of all the cireumstances of the transaction to ascertain
this fact, such as the value of the estate conveyed and the sum
given therefor; the bargainee not being let into the immediate
possession of the estate, his agcounting for the rents and profits
to the bargainor, etec. In the present case there was a special
agreement in writing that the complainant should be at liberty
to redeem the property when the debt was paid. We are also
of opinion that the agccount referred to ought not to be set aside,
there being no evidence of any fraud or imposition practiced
on Morris. - The suggestion of his old age and imbecility of
mind is not sufficient to set the account aside, but leave is given
to surcharge and falsify the same. " As to the third point, we
think the bill ought to be dismissed as to the sub-purchasers
without notice of the trust; but as to the representatives of
MecClain, the agent, the bill ought to be retained, that
an account may be taken of the money which he received, (118)
great part of which complainant alleges was never by him ‘
accounted for to his prineipal. Let this account be taken and
the bill, as to sub-purchasers, without notice of the trust, be
dismissed with costs.

Cited: Bunn v. Braswell, 142 N. C., 1186.

HAWKINS v. THE COUNTY OF RANDOLPH.
From Hillsboro.

The County Court rejected a petition for an order to lay out a pub-
lic road ;-the petitioner appealed to the Superior Court. The ap-
peal cannot be sustained.

The plaintiff exhibited a petition to the County Court of Ran- .
dolph for the purpose of obtaining an order to lay out a public
road in said county. The court rejected the prayer of the peti-
tion and the plaintiff prayed an appeal to the Superior Court.
The question submitted to thls Court was whether the appeal
“ought to be sustamed
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Locxks, J., delivered the opinion of the Court. The act of
1784, ch. 14, declares that “from time to time and at all times
thereafter the courts of the several counties in this State shall

“ have full power and authority to appoint and settle ferries and
to order the laying out of public roads where necessary, and to
appoint where bridges shall be built, and to discontinue such
roads as then were or thereafter should be found useless, and
to alter roads so as to make them more useful as often as occa-
sion shall require.” By this act the power and authority to
lay out public roads is vested in, the county courts; they are
clothed with the power of judging where roads shall run, when
or how to be changed or discontinued. When they have exer-
cised this power and declared a public road shall be laid out,
the third seetion of the act direets “that it shall be laid out by
a jury of freeholders, to the greatest advantage of the inhabit-
ants, and the jury shall assess the amount of damages which
private persons may sustain by such road passing through their

land.” This section directs how the order of the County
(119) Court shall be executed; but no judicial authority is

vested in the jury with regard to the propriety or impro-
priety of such road; that power rests with.the court, and, when
once exercised, the jury are bound to carry their order into
effect. It is not npecessary to examine the reasons which in-
duced the Legislature to vest the sole authority on this subject
in the county courts; it is sufficient to say they have done so.
But the reason probably was that the county courts had a more

». perfect knowledge on this subject; they are held by all the jus-
tices of the county, who reside in different parts thereof, and
few applications can be made for orders to lay out roads with-
out some member of the court being able to judge of the neces-
sity or utility of such road. The Superior Courts would in
almost all instances be compelled to form an opinion upon the
representations of men who were in some way interested, or .
influenced by their prejudices and partialities. The act of As-
sembly has, therefore, for good reasons, given jurisdiction in
such cases to the county courts; their means of information to
enable them to exercise this jurisdiction beneficially are supe-
rior to those of any other tribunal.

The next and important consideration is whether, although
jurisdiction on this subject is given to the county courts, the
party praying for the order may not appeal from their decision
and have his claim examined in the Superior Court.. The act
of 1777, ch. 2, sec. 82, declares “that when any person or per-
sons, either plaintiff or defendant, shall be dissatisfied with the
sentence, judgment or decree of any county court, he or they
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may pray an appeal from such sentence, judgment or decree,

to the Superior Court of the district where such county court
ghall be.” And section 99 provides that all persons in whose
favor judgment shall be given shall be entitled to full costs.
When the Legislature have prescribed the jurisdietion of the
county courts, and in several instances have declared the right
of appeal to the party dissatisfied with their judgment,

it may fairly be inferred that an appeal will never be (120)
sustained in a Superior Court, except in those instances

directed by the Legislature. With regard to the subject of
roads, jurisdiction over it is not given by the Tegislature unless
the case can be brought within the provisions of section 82 of
the act of 1777. This clause seems to he confined to causes
regularly brought before the court, where there are a plaintiff
and defendant to be affected by the judgment. Is the present
such a case? Who is the plaintiff and who is the defendant?
Hawkins, who merely files a petition to obtain an order for

laying out a road, cannot be considered a plaintiff within the

meaning of the act, and surely the County Court of Randolph
cannot be eonsidered as defendant, merely because in their in-

“dividual capacities they have delivered an opinion with which

Hawkins is dissatisfied. This seems to be a case without either
plaintiff or defendant, and therefore mot within the meaning
of the act. To show this more clearly, let us observe that sec-
tion 82 of the act of 1777 requires the appellant to give bond
and security to prosecute his appeal with effect, and to per-
form the judgment of the Superior Court. To whom ought
the bond to be given in this case? Process has been served on
no person; the court are to grant the appeal and to judge of .
the sufliciency of the securities offered by the appellant; they
cannot therefore be considered as parties defendants. Haw-
kins, then, cannot give such bond as 1s required, and until such
bond ‘is given an appeal cannot be obtained. But suppose the
appeal should be sustained, and the Supreme Court should order
the laying out of the road as prayed for, Hawkins would be

" entitled to full costs. Against whom shall judgment be entered

for their costs? Shall judgment be rendered against the County
Court for costs, because they have given an opinion on the sub-
jeet of a road which the Superior Court have reversed?

This certainly cannot be done. Costs, then, cannot be (121)
decreed to Hawkins, although he should prevail. But

the right to costs is conferred on the party in whose favor judg-
ment is given, by the very act which’authorizes the appeal, and
if within its provisions in one part, ought to be so in all.

87 -
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But it is said there is a necessity for such provision; for that
the members of the County Court might collude and refuse an
- -order for the most useful road.  If such necessity does exist,
the remedy lies with the Legislature and not with the Court,
whose business it is to administer and expound the law, not to
make it. The appeal cannot be sustained, and must therefore
be dismissed.

Cited: Atkingon v. Foreman, 6 N. C., 57; Ladd v. Hasrston,
12 N. C., 869 ; Gatling v. Liverman, 23 N. C., 63; ’Attorney—
General v. Justices, 27 N. C., 831; 8. v. Bill, 35 N . C, 378;
Smith v. Harkins, 39 N. C,, 491,

MERRIL v. SLOAN.
From Salisbury.

The principle that notice to an agent is notice to his principal, does
not apply to the case of surveys of entries of land made by pub-
lic surveyors in the discharge of their public duties. The rule
applies only to cases where there is a special trust or confidence
reposed in the agent at the time of the transaction, or after, by
the acceptance of the purchase by the principal. Entry-taker’s
books no notice of an entry having been made. )

Tuis was a bill in equlty, brought by complainant Merril
.against defendant Sloan, for the purpose of having a tract of
land conveyed to the complamant upon the ground that the de-
fendant had fraudulently procured a grant from the State for the
said land. The bill charged that one Thomas White, under whem
complainant claimed, had made the first entry of the land, and .
the defendant, havmg notice of this entry, entered the land and
obtained the grant The question referred to this Court was
whether defendant had notice of Thomas White’s entry at any
" time before he obtained his grant. To show that defendant had
notice, three grounds were relied on by complainant: 1. That’
the surveyor, at the time he surveyed the land for the defend-
ant, had express notice of White’s entry; for White went upon
the land and told him of the entry and forbade him to return
the warrant and certificate of suryey to the Secretary of State.
That the surveyor in this respect is to be considered the agent
of Sloan, the principal, and that notice to the agent is notice to

" the principal. 2. That the entry of Sloan expressly de-
(122) scribed the zmprovement of one Gadbury, Whmh was in
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truth the ¢mprovement of White, who permitied Gadbury to
live thereon in consideration of his clearing some of the land
and planting some fruit trees; and that this improvement was
notice. 3. That the entry-taker’s book, containing a descrip-
tion of the land entered, was also notice, for by examining them
Sloan could easily have discovered the entry of White.

Locks, J., delivered the opinion of the Court. The cases
cited by complainant’s counsel proving that notice to an agent
is deemed in law notice to the principal are not to be contro-
verted; but whilst the Court admit the correctness.of the de-
cision in these cases, they think them inapplicable to the case
now before the Court, and cannot consider the surveyor in the
light of an agent of the defendant. In all cases of constructive
notice, it 18 necessary there should be a special trust and confi-
dence reposed in the agent, either at the time of the particular
transaction or after, by the acceptance of the purchase by the
principal. The cases cited from Equity Cases Abridged em-
brace two principles. The first class of cases go to show that if
a scrivener or attorney who draws a mortgage to secure the pay-
ment of money had notice of a prior mortgage, this shall be con-
structive notice to the last mortgagee. And why? Because the
mortgagee selects the serivener or attorney from his knowledge
of his integrity and eandor; and being one of his own choice, the
law presumes that whatever is known to such attorney will be
fairly and honestly communicated to his client, and that such
attorney will not suffer the friend who places this confidence in
his integrity, skill and honesty, to be defrauded. The second
class of cases show that where the father or other person, hav-
ing notice that lands were contracted to be sold, purchases the
lands and takes a deed to his son and heirs. Here it iz said
there is no trust or confidence placed in the father by the son,
and yet such notice shall affect the son. But it is ob-
servable that here the conveyance is merely voluntary, (123)
nothing being paid by the son towards this land; and the
case of Manull v. Manull, 2 Wills., 613, shows that if persons
claiming under a breach of trust have notice of it, they are sub-
ject to the same trust. So if the conveyance be voluntary and
without valuable consideration. 8 Eq. A. B., 685. Neither of
these classes of -cases, in the opinion of the Court, ought to gov-
ern this case. . The first ought not, because the surveyor is a
public officer, to whom the individual must resort to have his
business transacted, and there is no particular trust or confi-
dence existing between the surveyor and the man who employs
him as a public officer to survey an entry of land. The second
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ought not, because here the defendant was a purchaser for a
valuable consideration, and, as he states in his answer, without
notice; and notice to the surveyor does not affect him, because
not within the reason, and grounds upon which notice to an
agent is to be deemed notice to the principal.

As to the second ground taken to prove notice to defendant,
to wit, that there was an improvement on the land and that Gad-
bury was residing thereon previous to the entry and survey
made by defendant, the Court have looked into the evidence .
upon this point and find that it was satisfactorily proved that
Gadbury contracted with White to live on the land for the con-
sideration expressed in the staterent of this case; it was also
proved, and by the deposition of Gadbury himself, that he
never -considered himself the tenant of White, but that he To-
gided on the land in his own right. The Court ave of opinion
that, although Gadbury made this contract with White, yet, as
Gadbury afterwards claimed the land in question in his own
right, "and there being no evidence whatever to show that de-
fendant ever knew this improvement to belong to White, it
ought not to amount to notice to him. For on seeing the im-
provement and Gadbury residing thereon, his inquiries would

" naturally be directed to Gadbury respecting the right,

(124) and as Gadbury swears that he did not consider the 1m-

provement to belong to White, the inference to be drawn

would be that it was Gadbury’s, and when he abandoned it,

might well be entered by defendant without any notice of com-
plainant’s equitable title.

The Court are also of opinion that the books of the entry-
taker ought not to amount to notice: first, because most entries
are made in 8o loose and vague a manner that they do not furnish
any sufficient evidence of the precise land entered; and, secondly,
because all the acts of Assembly respecting titles to land, though
they do not preseribe a precise and limited time for surveying
and obtaining grants, yet hold out the idea of one or two years;
or, at least, that the grants should issue within a reasonable
time. Iredell’s Revisal, 296, 293, 351, 868. It would therefore
only direct the attention of the enterer to such entries as had
been made within one, two or three years, at most, and ought
not to operate in a case like the present, when a lapse of ten or
eleven years intervened between the date of White’s entry and
the time of his obtaining a grant, and especially as White knew -
" of defendant’s swrvey and could have procured a suspension of
his grant, and upon a -caveat had his right fairly tried by a
Jury. As no notice is proved on defendant, the bill must be dis-
missed with costs. ,
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THE STATE v. STRAT.
From Hillsboro.

Perjury may be committed in answering a question that has no rela-
tion to the issue, if asked with a design to impair the credit of
the witness as to those parts of the case which are material and
important to the issue, particularly if the witness be cautioned
as to his answer.

Tur defendant was indicted for perjury, and found guilty,
subject to the opinion of the court on the following case:
The deferMant prosecuted one Zephariah Tate and others for
a riot. On the trial of the indictment the defendant was ex-
_amined as a witness, and was asked whether he did not present
a gun at Zephariah Tate, or threaten to shoot him. Ie
was cautioned by the counsel who propounded this ques- (125)
tion, to take care how he answered 1t. He answered that
he did not present a gun at said Tate or threaten to shoot him.
He was then cautioned to take care how he answered this ques-
- tion, and the question was propounded to him a second time.
The defendant again answered in the negative. The answer
given by defendant to this question was the perjury assigned in
the indictment. The question and answer had no immediate
relation to the question of guilty or not guilty on the indiet-
ment for the riot; but the question was asked in order to lay a
foundation for the introduction of witnesses on the part of the
defendants, proving the answer to be false, and thereby im-
pairing the credit which his testimony might have with the
jury on other facts which were material and important to the
1ssue. The question for the consideration of the court was
whether the oath taken as aforesaid could be considered so ma-
terial to the issue as to amount to the crime of perjury.

Locxks, J. It cannot be doubted that if the oath be wholly for-
eign to the issue, or altogether immaterial and by no means per-
tinent to the question, not tending to-aggravate or extenuate the
damages or fine, nor likely to induce the jury to give a readier
credit or to lessen the credit to the substantial part of the evi-
dence, it cannot amount to the crime of perjury. Hawkins Pleas
of the Crown, 323, has'put several instances to illustrate this
position. “As where a witness being asked by a judge whether
A brought a certain number of sheep from one town to another
altogether. Answered that he did so; whereas die had brought
part at one time and part at another. Yet such witness was not
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guilty of perjury, because the substance of the question was
whether A did bring them. at all' or not, and the manner of
bringing them was only a circumstance.,” He cites many other
instances, and adds: “But, perhaps, in all these cases it ought

to be intended that the question was put in such man-
(126 ) ner that the witness might apprehend that the sole de-

sign of putting it was to be informed of the substantial
part, which induced him through inadvertency to take mno mo-
tice of the circuimstantial part, and give a general answer to
the substantial; for, otherwise, if "it appear plainly that the
scope of the question was to sift him as to his knowledge of the
substance, by examining him strietly concerning, the circum-
stances; which afterwards appear to be false, surely he canngt
but be guilty of perjury, inasmuch as nothing can be more apt
to incline a jury to give credit to the substantial part of a
man’s evidence than his proving to have an exact and par-
ticular knowledge of all the ¢ircumstances relating to it.

If in the doctrine here laid down the author be correct, it
would seem that the oath taken by the defendant does amount
to perjury. - For the question was asked for the purpose of
sifting the defendant’s knowledge of the substance, by examin-
ing him strictly as to eircumstances, and in such a manner as
to inform the defendant of this purpose, and with a design to
lessen the effect of his testimony on those parts of the case
which were material and imiportant; and -although it related
nothing to the merits of the cause then on trial, yet, inasmuch
as his giving such an answer in a thing immaterial had such
a direct tendency to lessen his credit concerning wlhat was
‘most material and consequently beneficial to the defense of
the then defendant, equally criminal in its own nature and
equally tending to abuse the administration of justice as if the
matter sworn had been the very point in issue, there does not
seem any good reason why it should not be equally punishable.
This case is precisely similar to the case of S. v. Doty, deter-
mined some years go in Salisbury Superior Court.  One Har-
mon preferred an indictment against Doty for petit larceny; to
support which there was but one witness, named Patterson. To
render Patterson infamous and thereby. disqualify him from
giving testimony, Doty preferred an indictment against him

for larceny. Pending these prosecutions, Doty offered
(127 ) Patterson a horse, saddle and bridle to abscond and
not appear as a witness against him; which offer was
rejected by. Patterson. On the trfal of the indictment, §. v.
Patterson, Doty was asked if he had not -made this offer to
Patterson; he answered positively that he had not. For this
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oath Doty was indicted, tried, convieted and punished, although
the same exception was taken and solemnly argued by counsel
which is taken in the present case. The question had no rela-
tion to the larceny, but was asked with the express design of
impairing the credit of Doty’s testimony on those parts of the
case which were material and important. The Court believing
the decision in Doty’s case to be correct, are of opinion that
judgment should be entered for the State.

Cited: S. v. Cline, 150 N, C., 857; 8. v. Lewis, 93 N. C,,
584,

Doubted: Studdard v. Linville, 10 N. C,, 479.

WINDOWS v. MITCHELL.

From Salisbury.

A, on his deathbed, directed B to go into his field to a place pointed
out and get a sum of money there deposited, which in the event
of A’s death, B was to divide among A’s children. This is not
a “donatio mortis causa” to A’s children. Defendant’s acknowl-
edgment of the above facts and of his having received the money
is not good evidence thereof to vest the money in him as trustee

~ for the use of A’s children, and defeat the statute of distribu-
- tions. :

This was an action on the case for money had and received
to the use of the plaintiff. Adam Windows, the father of the
- plaintiff, on his deathbed gave directions to the defendant to

go into his cornfield to a pariicular place therein pointed out
and get:'a certain sum of money which he had deposited there,
and, in the event of his death, to divide the money among his
six children, the plaintiff being one. Mitchell, the defendant,
went to the place pointed out and found $701.35. Adam Win-
dows then made his will and therein took no notice of this
money. The only. evidence adduced by the plaintiff to prove
the direction to the defendant to go into the field and get the
_money, and, in the event of the death of Adam Windows, to
divide it among his children, also the defendant’s having re-
" ceived the money and the amount thereof, was the acknowledg-
ment of the defendant, who told one of the witnesses, in addi-
tion to these facts, that he intended to discharge the plaintiff’s
demand. The defendant was the executor of Adam Win-
3 M L
dows‘ will. , (128)
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The following questions were made in this cause and sent to
this Court for the opinion of the judges: 1. Whether the money
claimed by the plaintiff can be considered as a “donatio mortis
causa.” 2. Whether the -defendant’s acknowledgment of the
facts stated in the case shall be deemed sufficient to defeat the
statute of distributions and to vest the money in him as trustee
for the use of Adam Windows’ children; and his acknowledg-
ment of this fact be good and sufficient evidence thereof.
3. Whether an action at law can be maintained for the recovery
of this money, it being in the nature of a legacy.

Maocay and Hary, JJ., gave judgment for the defendant on
the two first points. No opinion was given on the third point.
TavLoR, J., contra, on both points.

Locke, J., having been of counsel in the cause, gave no
opinion. :

WHITHEAD (wipow) v. CLINCH'S HEIRS AND EXECUTORS.
From Halifaz.

Dower having been assigned to the widow upon a petition at law,
equity will not entertain a bill for the mesne profits during the
detention of the dower, unless there be some equitable circum-
stance, such as loss of title deeds, or detention of such deeds,
or a discovery is necessary. Damages for the detention of the
dower are to be prayed for and recovered .when the dower is
allotted. If defendant to a suit at law or dower die pendmg
the suit, damages are lost, and dower alone recovered.

Jacos Warrueap died in 1783, seized and possessed of a
tract of land in Nash County, leaving the complainant, Martha
Whithead, his widow, who some time in 1786 filed her petition
against Joseph John Clinch, who was then in possession of the
said tract of land, praying that her dower therein might be
allotted to her. Clinch contrived to delay the hearing of the
petition until 1794, when he died, having previously made a
- will and appointed executors. The petition was carried on
against the heirs of Clinch wuntil 1800, when judgment was

rendered in favor of the petltloner and her dower in the
(129) said land was accordingly allotted to her. During the
pendency of this suit the land was possessed and the
profits received by Clinch during his life and by his heirs! after
bis death. When the writ of dower was executed, no damages
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for the mesne profits were recovered, owing in part to the doubt
whether, as the suit was originally instituted against the ances-
tor and afterwards carried on against the heirs, any damages
could be given, and as the act of Assembly regulating the pro-
ceedings upon petition for dower had made no provision upon
this point. Clinch died possessed of property more than suffi-
cient to satisfy the complainant’s demand, which property came
to the hands of his executor. Martha Whlthead the widow,
filed this bill against Clinch’s executors and heirs at law, pray-
ing for an account of the mesne profits, and that one-third part
thereof might be decreed to be paid her.

To this bill the defendants demurred and assigned for causes
of demurrer that if complainant were entitled to damages, she
ought_to have demanded and recovered them with her dower at
law; and that complainant had not shown that she was entitled -
to any damages for the detention of her dower, either in law
or equity.. The executor assigned another cause, to wit, that
complainant’s dower was recovered from the other defendants,”

"who were the tenants in possession, and that damages in dower
could by law be recovered from him. The complainant having
joined in demurrer, the case was sent to this Court.

In support of the demurrer it was urged that without some
equitable ecircumstance, such as defendant detaining title of
deeds, loss of such deeds, or where a discovery from the defend-
ant is neeessary, a court of equity will not entertain a bill for
mesne profits. 2 Vern., 519; 3 Atk., 340; 1 Atk., 524. That
in this ease no equitable circumstances existed or were set forth

. in the bill. It was further urged that this being a case which
. originated previous to the act of 1784, which regulated
proceedings in cases of dower, it ought to be decided by (130)
the law as it stood previous to the act of 1784, By this

law, if the defendant in a writ of dower die pending the suit,
damages are lost and judgment will be given for dower only.
2 Ba. Ab., 892, 294. ‘And although cases are numerous where
plaintiff or defendant at law, in a suit for damages, has died,
it has always been conceded that damages were lost at law, and
equity has never given relief. The case from 2 Brown Ch., 620,
etc., 18 a case which was first instituted in a court of equlty,
and not in a court of law.

No damages or mesne profits were recoverable at common = ~

law in real actions, of which dower is one, on the principle that
they were necessary to enable the tenant in possession to answer
the demands of the lord. The statute of Morton, 20 Hen. IIL,,

first gave damages in dower to widows, and that only where the
husband died seized of the land. Co. Lit., 33, 82 b. (2); 2
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Ray., 1384; 2 Ba. Ab., 392; 3 Dyer, 284 and b. 33. No case
can be produced where widows whose husbands did not die
seized of the land of which they prayed dower recovered mesne
profits, except two or three, which were afterwards reversed for
error on that very account. No damages are prayed against a
purchaser in the hushand’s lifetime. 8 Bro. Ch., 264; and in
Beenbury, 57, is a case where the bill in almost every particular
like the present was on demurrer dismissed.

By tar Courr. Let the demurrer be sustained and the bill
dismissed with costs.

(131)
) KING’S ADMINISTRATOR. v. ’BRYANT’S EXECUTOR.

From Halifaz.

Plaintiff having lost the bond declared on after an appeal from the -
judgment of the County Court, is permitted to prove the con-
tents thereof upon the trial in the Superior Court, and to re-
cover a judgment without amending his declaration.

Tuis was an action of debt brought in the County Court of
Northampton, and the bond declared on was produced on the
trial and the execution thereof duly proved. Verdict and judg-
ment were rendered for the plaintiff, and the defendant appealed
to the Superior Court of Law for Halifax District. Subsequent
to the appeal and before the trial of the cause in the Superior .
Court, the bond declared on was lost. No application was made
to the court to amend the declaration, and upon the trial in the
Superior Court a question arose whether, as the declaration set.
- forth a profert of the bond, the production of the bond could be
dispensed with and the plaintiff be permitted to prove the con-
tents thereof. The jury gave a verdict for the plaintiff, and
upon a rule for a new trial, the case was sent to this Court.

By tar Courr. Let the rule for a new trial be discharged.
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MUMFORD v. HODGES,

From Fayetteville.

The judgment of the County Court, not being lessened in the Supe-
rior Court, bears 10 per cent interest up to the time of render-
ing judgment in the Superior Court.

Turs was an action of debt, and the plaintiff having recovered
a judgment in the County Court the defendant appealed to
the Superior Court of Law for the district of Fayetteville, in
which court, having failed to diminish the sum recovered in the
County Oourt the plaintiff’s counsel moved for judgment
‘against the defendant for the additional interest given by the
act of Assembly; and the question, for what space of time the
judgment obtained in the County Court is to bear 10 per cent .
interest, was referred to this Court.

By e Courr. Under the act of Assembly on this subject,
the judgment of the County Court is to bear interest at
the rate of 10 per cent from the time of obtaining the (132)
same in the County Court up to the time of obtaining
judgment in the Superior Court.

BYNUM & PARKER, ADMIﬁISTRATORs oF BRANCH, v. BOWEN
BRANCH, ADMINISTRATOR DE BONIS NON oF JOHN BRANCH, DE-
CEASED.

From Halifazx.

A bequeathed two negro slaves by name to his widow during life;
and in a subsequent clause of his will he bequeathed “the negroes
therein mentioned, Pat., King, etc. (naming them, but omitting
the names of the two given to his widow during life), to five
of his children,” and adding that “the above that are not hereto-
fore given away shall be equally divided among his said children.”
The negroes in the first clause are included in the second clause
of the will and after the death of the widow go to the five chil-
dren—two of the children having died integtate before a distribu-
tion of the negroes was made, the next of kin cannot have a
decree for distribution of their shares of the said negroes,
against the administrator de bonis non cum testamento annepo
of the testator until the representatives of the deceased children
are made parties.

Joun Brancw, by his last will, gave to his wife, Mary, “one
‘negro fellow by the name of Curtam, also one negro. girl by the
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name of Queen, during her natural life, and no longer”; and
by a subsequent clause in his will he directed “that the negroes
therein mentioned, Patty, King, etc. (not mentioning either
Curtain or "Queen), should be” divided between his children,
Polly, Bowen, Thomas, Norman and Rebecca, when they should
arrive at age or marry,” adding that “the above that are not
heretofore given away should be so divided.” The testator ap-
pointed his son Burrel Branch and two others executors of his
will, who after his death proved the same and undertook the
execution thereof; and Benjamin Branch, the survivor of the
said executors, having died intestate, administration de bonis
non with the will annexed was granted to Bowen Branch, the
defendant in this case. Polly and Rebecca, two of the testator’s
children and legatees as aforesaid, died unmarried and intes-
tate, leaving four brothers, Burrel, Bowen, Thomas and Nor-
“man, and one sister named Elizabeth, them surviving. Admin-
igtration of the estate of Burrel Branch, deceased, was granted:
to Bynum and Parker, who brought this bill in equity against
Bowen Branch, the administrator de bonis non of John Branch,
deceased, and therein claimed on behalf of their intestate his
distributive share of the negro slaves aforesaid, as one of
(138) the next of kin of his deceased sisters, Polly Branch and
Rebecca Branch. Upon the hearing of the cause two
questions arose which were referred to.this Court: 1. Whether
the negro slaves Curtain and Queen (mentioned in the first
clause of the will of John Branch, deceased), bequeathed to the
" widow during life, are included in the second clause of the will.
2. Whether the complainants can sue for the shares of Polly
and Rebecea Branch, and claim a distributive part thereof on
behalf of their intestate, without having the administrators of
said Polly and Rebecca before the court. .

By ture Courr. We are of opinion that the negro slaves
mentioned in the first clause of the will, after the death of the
widow, belonged to the children named in the second clause;
but that the representatives of Polly Branch and Rebecca
Branch must be made parties before complainants ean have a
decree for a distributive share of their estate.

- Cited: Martin v. McBryde, 38 N. C., 533; Coppersmith v.
Wilson, 104 N. C., 32.
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. NEIL, AsSiGNEE, v. NEW BERN.
From Edenton.

An executor or administrator may assign the security of his testa-
tor or intestate, without naming himself executor or adminis-

trator.

Veerpicr for the plaintiff and rule for a new trial.

The question in this case referred to this Court was whether
an executor or administrator can assign the securities of his
testator or intestate, without naming himself executor or ad-
ministrator. Elizabeth Raimeke, executrix of the last will of
‘her deceased husband, assigned the bond on which the suit was
brought, to Neil, the plaintiff, without adding to her name the
word executriz. On the trial the plaintiff proved the execution
of the bond and gave in evidence the will of Raimeke, the tes-
tator, and a certificate of the qualification of the execu-
trix, and also proved the assignment. (134)

By tue Courr. Let the rule for a new trial be discharged.

THE STATE v. BRIDGES,

From Halifosx.

Indictment containg two counts: one for a mayhem under the stat-
ute, and charges the defendant with aiding and abetting the
mayhem ; the other for an assault and battery. Defendant ac-
quitted upon the first count and convicted upon the second.
Judgment cannot be rendered against defendant upon this con-
viction. .

Trr indictment contained two counts: thg first charged that
one James Philips and the defendant, Daniel Bridges, with
force and arms, of malice aforethought, unlawfully did make
_an agsault upon one James Blackwell, with an intent to maim
and disfigure the said Blackwell; and that Philips, of his malice
aforethought, unlawfully put out the right eye of the said Black-
well with intent to- maim and disfigure him; and that the de-
fendant, Bridges, at the time thereof, knowing and privy to
the putting out of the eye of the said Blackwell by the said
Philips, with force and arms, and of his malice aforethought,
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.

unlawfully was present, counseling, aiding and abetting the said
Philips to put out the right eye of the said Blackwell, contrary
to the act of Assembly, etec. The second count charged that
the defendant, Bridges, with force and arms, made an assault -
upon the body of the said Blackwell, and him, the said Black-
well, did beat, wound and ill-treat, etc. The jury found the
defendant gullty upon the second count and not guilty upon the
first. It was submitted to tlie Court, whether the judgment
could be rendered against the defendant upon this verdiet.

By tam Courr. Upon the statement of facts in this case,
judgment must be rendered in favor of the defendant.
. N N

\

THE ADMINISTRATOR DE BONTS NON WITH THE WILL ANNEXED OF
RICHARD KAY, DEeceAsgp, v. WEBB £T AL.

From Halifax.

The purchaser of a tract of land dies before he pays the purchase
. money or receives-a title, and by his will devises the land to
aliens, who are his heirs at law, his representative having been
compelled to pay the purchase money, those who take the land
after his death take it subject to this charge, and are bound to
reimburse the purchase money to his representatives. And the
land being sold. by an order of the County Court upon the appli-
cation of the guardian, for the purpose of discharging demands
against his ward’s estate, the ward being made a party defendant
to the bill filed for the purpose of having the purchase money
reimbursed, demurred to the bill. The demurrer overruled.

Bexsamin Epwarps, guardian of William E. Webb, an in-
fant under the age of twenty-one years, having notice of

(135) debts and demands against the estate of his ward, applied
to the County Court of Halifax, wherein his guardlan—

ship had been granted, for an order to sell so much of the real
estate of his ward as might be sufficient to discharge such debts
or demands, and the said court, in consequence of such appli-
cation, made an order partlcularly specifying that the said Ben-
jamin might for the. purposes aforesaid sell a traect of land
belonging to his ward, lying in the county of Halifax and con-
taining by estimation 400 acres. Edwards, in virtue of the
premises, and of the act of Assembly in such case made and pro-
vided, exposed the said tract of land to public sale on six
months’ credit; at which sale Richard Kay became the pur-
100 '
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chaser. Before Kay either paid the purchase money or re-
ceived a title, to wit, in 1794, he departed this life, having pre-
viously made and published his last will and testament in
writing, duly executed to pass his real estates, and thereby
devised his property, both real and personal, to his sisters, who
were hig heirs at law, subjects of the King of Great Britain,
resident in England and aliens.

After the death of Kay, Edwards brought suit against Thad-
deus Baines, executor of Kay’s will, for the purchase money
aforesaid, and in Halifax Superior Court obtained judgment
for the sum of £632 18s. 11d. Thaddeus Baines dying soon
afterwards, administration de bonis non, with the will annexed
of Kay, was granted to Sterling Marshall, who in 1799 paid to
Edwards the amount of the said judgment, together with the
sum of £39 18s. 8d. costs of suit. Webb, the ward;, having
afterwards arrived at the age of twenty-one years, and Edwards,
his guardian, having died, the administrator of Edwards some
time in the year 1802 came to a settlement with Webb concein-
ing the guardianship aforesdid, and in that settlement was in-
cluded and fully accounted for the amount of the judgment
aforesaid received by Edwards.

Kay was in the possession of the said tract of land at (136)
the time of his death. There was no actual occupancy -
of it afterwards until 1808, when Webb entered upon and
became possessed of it. Marshall, the administrator de bonis
non, ete., having died, administration with the will annexed
of all and singular the goods and chattels, rights and credits,
which were of the said Richard Kay, unadministered by the
aforegsaid Thaddeus Baines and Sterling Marshall, was com-
mitted by Halifax County Court to John Eaton, who, being
advised that it was doubtful whether the real title to the said
tract of land remained in Webb, or had escheated and vested
in the Trustees of the University of North Carolina, or be-
longed to the State; and also advised that whoever became enti-
tled to it on the death of Kay took it subject to the burthen
of paying the purchase money aforesaid; and as the estate which
" he represented had been compelled to pay the judgment for the
" said purchase money and costs of suit, that the person or per-
sons entitled to the land ought to reimburse to him the said
judgment and costs with the interest, or permit the said tract
of land to be sold for that purpose in the first instance, filed a
bill in the Court of Equity for Halifax District against the said:
William E. Webb and the Trustees of the University of North
Carolina, and therein prayed that the Attorney-General of the
State, being attended with'a copy of the bill, might appear and
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put in his answer thereto.on the part of the State; that the
person or persons entitled to the land might be decreed to pay
to him the amount of the aforesaid judgment and costs with
interest, or that the land might be decreed to be sold in the
first instance for this purpose; and that all proper parties might
be decreed to join in a conveyance to the purchaser under the
said sale.

To this bill Webb demurred, and the complainant joined in
demurrer. Seawell, the Attorney-General, put in an answer
on the part of the State, stating that he had no knowledge of

any of the facts set forth by complainant, and prayed
(187) that the interest of the State might be protected, by
complainant’s being put to full proof of his case, ete.
The case was sent to this Court upon the question whether the
demurrer filed by Webb ought to be allowed. . .

i

By tar Courr. Let the demurrer be overruled.

JACKSON v. ANDERSON ET AE.
From Halifaz.

The articles of a horse race being for $500—play or pay—parol evi-
dence admitted to prove by the rule§ of racing the money should
be staked; and parol evidence cannot be admitted to show that
a bond given at the same time for $500 had relation to the
articles, and that the meaning of the parties was that the money
should not be staked. :

Tuis was an action of debt brought on a bond given by de-
fendant to the plaintiff for the sum of $500, to ‘which the de-
fendant pleaded that the bond was delivered as an escrow.
The jury found that the bond had been delivered as an escrow,
but that the conditions on which it had been delivered had been
performed, and assessed the plaintifi’s damages, etc., subject to °
the opinion of the court on the following case: The plaintiff
and defendant Anderson entered into a horse-racing. contract
and executed articles. The articles were for $500, play or pay;
and parol testimony was offered and received, which proved
-that in such cases, according to the rules of racing, the money
shall be staked, which had not been dome. It was then urged
for the plaintiff that the bond given at the same time explained
the meaning of the parties to be that the money need.not be
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staked ; to which it was objected that parol evidence could not
be given to show the bond had relation to the articles. If such
" testimony ought to have been received, the verdiet to stand if
otherwise, a nonsuit to be entered.

By 1tar Courr. Let a nonsuit be entered.

DN oN DeMISE OF THE Hrirs oF DENNIS v. FAN.

Froin Wilmington.

Part of the lands to which the defendant set up claim were included
within his fence and he was in the actual adverse possession
thereof at the time of the conveyance to the lessors of the plain- -
tiff. The plaintiff is not entitled to judgment for the lands lying
within defendant’s fence. :

Warson and wife conveyed to the lessors of the plain- (138)
tiff a tract of land lying in Onslow County, on a part of
which the defendant had erected a house, cleared and inclosed
a plantation, and was in the actual adverse possession thereof
at the time of said conveyance. The defendant set up a claim
and defended for more of the land than was then inclosed. The
jury found a verdict for the plaintiff; subject to the opinion of
the court on the question “whether the plaintiff was entitled to
recover such parts of the premises as were under fence and in
actual adverse possession of the defendant at the time Watson
and his wife conveyed to the lessors of the plaintiff.”

By rur Covrr. This question has been often decided. The
plaintiff is not entitled to judgment for the land lying Wlthm
defendant’s fence.

LANIE“R v. AULD'S ADMINISTRATOR.
From, Fayetteville.

“An express warranty excludes an implied one. In the contract of
sale the law implies no warranty as to the quality of the goods
sold, although it may imply a warranty of title where the ven-
dor is in possession at the time of the sale.
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Avurp sold a negro named Jim to Lanier, at the price of £160,
and at the same time executed the following writing, to wit:

This is to certify that I have sold a negro man by the name
of Jim for the sum of £160 in hand paid by Isaac Lanier; and
I doth warrant the aforesaid slave Jim to be sound and healthy,
not over twenty-five years of age. Given under my hand, 12
July, 1796. _ JorNn Aurp.

Teste: Fanny Dickson.

The negro was delivered to Lanier, and Auld shortly after-
wards dying intestate, Harrington obtained letters of ad-
(139) ministration on his estate. The negro Jim at the time
of the sale, and long before, was a freeman and not a
slave. Lanier brought an action of assumpsit against Auld’s
administrator, and declared upon a warranty that the said
negro Jim was a slave; and the questions arising in this case
and referred to this Court were, whether the above writing exe-
cuted by Auld contained a warranty that the negro Jim was a
slave, and if it did not, whether the law implied such warranty
in the contract of sale in this case. .

By tae Courr. The plaintiff has declared, first, upon an ex-
press warranty; and, secondly, upon an implied warranty. The
writing signed by Auld contains no warranty that the negro
Jim is a slave; it contains a warranty that he is sound, and
also that he is not over twenty-five years of age, but is silent
as to other qualities. Tt is true that the word slave is used, but
it is evident that this word is merely deseriptive of the person to
whom the warranty of soundness, ete., was applied. As to the
second question, we are of opinion that the law will not imply
what is not expressed, where there is a formal contract. Evans’
Essay, 32; 1 Fonbl, 864; Doug., 654; 6 Term, 606. The
express warranty as to soundness and age excludes any implied
warranty as to other qualities.” The contract of sale implies
no warranty as to the quality of the goods sold, although it may
imply a warranty of title when the vendor is in possession at
the time of the sale. The plaintiff, however, is not without a
remedy ; and he having applied to the court for leave to amend
his declaration by adding a count for money had and received,
we are of opinion that such leave should be granted to him
upon such terms as the court below shall direct.
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(140)
WILCOX v. MACLAINE, EXECUTOR, ETC.

- From Hzillsboro.

This cause was heard upon bill and answer in 1787, and a decree
made in favor of complainant. Two reéports have been made in
his favor since. On petition by defendant in 1802 a rehearing
was directed on the ground that the answer denied the equity
of the bill and was to be taken as true, it not being replied to.
Leave to reply to the answer now, is refused on account of the
distance of time and death of parties and witnesses.

Tuis cause coming on to be heard at October Term, 1787,
upon bill and answer, a decree was made in favor of complain-
ant; and since that time two reports were made by the master
in his favor. At October Term, 1802, the defendant petitioned
for a rehearing on the ground that the answer denied the equity
of the bill, and ought to have been taken as wholly true. The
Court of Conference directed a rehearing, and now the com-
plainant moved for leave to reply to the answer, and whether
such leave 'should be granted was referred to this Court

By TrE Courr. At this distance of time, when some of the
parties, and probably many of their Wltnesses, are dead, leave
cannot be granted to the complamant to reply to the defendant’s
answer.
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PEARSON v. HADEN’S EXECUTORS.
From Salisbury.

The sum levied upon an execution, being insufficient to discharge the
plaintiff’s judgment, must.be applied solely to his use; and the
costs of defendant’s witnesses are not to be paid out of the sum
thus levied. .

Pearson having recovered a judgment against Haden’s exec-
utors for £2,500, execution was sued out, upon which the sheriff
levied the sum of £1,089 10s., which sum being insufficient to
discharge the Judgment a question arose whether the costs for
the attendance of defendant’s witnesses should be paid out of
the moneys levied, or the said moneys be applied solely to the
plaintiff’s use.

By 1aE Courr. The costs of defendant’s witnesses ought
not to be deducted out of the money levied upon the plaintiff’s
execution. The sum levied, being insufficient to discharge the
plaintiff’s judgment, must be applied to his use only.

(141)
GAY v. HUNT.

From Halifax.

A, being subject to intoxication and on that account liable to impo--
sition, and fearing that in some unguarded moment some person
might obtain from him a conveyance of his lands, agrees with
B to convey the lands to him by an absolute deed, and B agrees
to hold the land as a trustee for C, one of the children of A.
The conveyance being executed, C and his agents remain in pos-
session of the lands and B does not call them to account for the
rents and profits. B dies-and devises the lands to C and D as
tenants in common.  C files a bill charging the above facts. D
apswers and denies the trust, and insists that the premises were
purchased by B for a valuable consideration.  Parol evidence
will be admitted to prove the trust, as B did not take possession
of the premises nor call C to an account for the rents and profits.

SHEERWOOD GAY, an infant, by his next friend, Rebecca Stal-
lions, filed a bill in the Court of Equity for Halifax Distriet,
. against Charity Hunt, and therein charged that his father,

Elias Gay, being seized in fee of a tract of land situate in the
county of Franklin, and being a man much addieted to intoxi-
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cation, and on that account often liable to imposition, and
fearing that in some unguarded moment .some person might
obtain from him a conveyance of his said land, and desirous to
secure the same so that complainant might have the benefit
thereof, agreed with one William Brinkley to convey the same
‘to him in fee, he, the said William, agreeing on his part to
hold the said land in trust for the benefit of complainant and
t0. convey the same to him whenever he should be thereunto
requested. That in pursuance of this agreement Elias Gay
. conveyed the land to Brinkley, but that Brinkley did not give
any valuable consideration for the land; that Brinkley had
gince died, having made his last will and testament, and there-
in devised the said land to complainant and the defendant
Charity Hunt, to hold the same as tenants in common. That,
notwithstanding - the  conveyance to Brinkley, complainant’s
friends and agents had continually kept the possession of the
- said land; that defendant well knew that Brinkley held the said
land only as a trustee for complainant, yet that she had lately
filed a petition in the County Court of Franklin for the purpose
of having partition made of the said land. The bill prayed
for an injunction and that defendant might be compelled to
convey to complainant the legal title and claim which she had
in the land. ,

To this bill the defendant answered that she had no knowl-
edge of any of the facts therein charged, but that she had been
informed and believed that Brinkley purchased the land from
Elias Gay, and paid a full and valuable consideration therefor; -
and that the said purchase was made and the deed executed
without any trust, and subject to no condition whatever.

The answer admitted that Patsey Gay, the mother of (142) -
complainant and also of defendant, had kept possession

of the land, but alleged that this possession had been suffered
from motives of affection for a parent. ‘

Sundry depositions were taken in the cause, which proved
the agreement and trust charged in the bill; and the cause com-
ing on to be heard, the question was made and.sent to this
Court, whether as the deed to Brinkley purported to be abso-
lute and for a valuable consideration, and the agreement and
trust charged in the bill were expressly denied by the answer,
parol evidence could be admitted to prove the agreement and
trust.

By tae Courr. The conveyance to Brinkley was not made
with any fraundulent intent or from any motive of moral turpi-
tude. This case is therefore free from the common objections
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to relief in cases of secret trust. Whether parol evidence will
be admitted to set up a trust, where a deed is absolute, depends
much upon the particular circumstances of each case in which
it is attempted. In the present case the Court are of opinion
that the parol evidence should be admitted, as Brinkley did not
take possession of the premises conveyed to him, nor call upon
those in possession for an account of the rents and profits; and
this “being contrary to the ordinary effect of a sale, gives an -
impression of a trust of some kind, between the parties, and
admits the introduction of evidence to explain the trust.” 1
Wash.,, 14.

Cited: Clement v. Clement, 54 N. C., 185; Ferguson v. Haas,
64 N. C., 778.

- BRYSON T AL v. DAVIDSON'S EXECUTOR.
From Salisbury.

A devises his estate to his “daughter B, and if B dies without having
heirs, then and in that case, to the nephews and nieces of A.”
The limitation over to the nephews and nieces is too remote.

(143) Tuars was a petition for a legacy claimed under the

following clause of the will of Thomas Davidson, de-
ceased: “I give and bequeath to my well-beloved daughter, -
Mary Long Davidson, my negro woman named Nancy, and all
her children, together with all my lands and tenements, and the
remaining half of my household furniture and personal estate;
also my will is, that she be allowed out of her own part what
my executor may think a sufficient sum for clothing, schooling
and boarding with her mother according to her income, or the .
interest of her money; likewise, my will is, that if the said
Mary Long Davidson dies without hawving heirs, then and in
that case the property béqueathed to her shall be divided into
four equal parts between my brother James, John, Samuel, and
Hugh Bryson’s children, that is to say, each of my brother’s
and sister’s children.”  Mary Long Davidson died in her in-
fancy, without having had any issue; and this petition was
filed by the nephews and nieces of the testator against his
executor for an account and distribution of the personal estate;
and the only question in the case was whether the limitation to
the nephews and nieces, in the event of Mary Long Davidson
‘dying without having heirs, was valid.
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For the petitioner it was urged that the ulterior devise being
to -the collateral heirs of Mary Long Davidson, the testator
must have intended to use the word “heirs” in a limited and

" not a general sense, and to have meant “heirs of the body” of
Mary Long Davidson, and not her heirs general. It is a settled
rule of construction in executory devises that when the devise
over is to a collateral heir of the first devisee upon the failure
of hig or her heirs, or for the want of heirs, ete., the word heirs
shall always be taken to mean heirs special and not heirs gen-
eral. Cro. Jae., 416; Doug., 216; 2 Fearne, 153, Notes. The
testator, therefore, intended that the estate should go over
to his nephews and nieces in case his daughter Mary (144)
should die without having issue.

The term, “dying without having issue or children,” in common
parlance is understood in two senses: first, dying without having
had issue; secondly, dying without having issue living at the
time of the death. It 1s difficult to determine in which sense the
testator, Thomas Davidson, used the term. It is obvious that
the two meanings of the term are very different; but it is imma-
terial in this case which meaning he adopted; for either will
entitle the petitioners to a decree, the limitation to them being
to vest, if at all, upon the death of Mary, the first devisee.

The word “having” is a participle of the present time, and
may therefore be considered as being used by the testator as
expressive of present téme; that is, the time of Mary’s death:
“if ghe should die without having heirs”; and taking the word
“having” in this devise as a participle of the present time, it
means not only the birth of issue, but that that issue should
be in esse at the time of her death. For unless the issue were
living at the time of her death, she could not then be said to
-hawe issue. If the testator used the word “having” in this
sense, the limitation to the nephews and nieces is not too remote,
for it is to take effect immediately upon the death of Mary
without issue at her death. The word “having” is sometimes
used as past time, and then it has the same meaning as the per-
fect past participle of the verb “to have,” to wit, “having had.”
If the testator intended to use it in this sense, his meaning was,
that if Mary Long Davidson should die without kaving had any
heirs of her body, then the estate should go over to his nephews
and nieces; and . then the devise to Mary is conditional, the
condition being, “her having had heirs of her body.” TUntil she
has heirs of her body, her estate is conditional; as soon as issue
is born the condition is performed and her estate becomes abso-
lute. Mary’s estate resembles the ancient fee-simple con-
ditional at the common law; the moment that issue was (145)
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born to the denee, his estate in the land became absolite, the
condition of the gift being performed. If, then, the participle
“having” be taken as a participle of past time, it must relate to
time anterior to Mary’s death, within which she might have.
issue; as a: participle of the present time, it must relate to the
time of Mary’s death. In noway ean the grammatlcal or vulgar
meaning of this participle be construed to extend to time pos-
terior to Mary’s death, much less to include such a quantum of
time as twenty-one years subsequent to that event.

If the word “having” did not determine with sufficient pre-
cision the time when the ulterior limitation was to vest, if at
all, that time would be pointed out by the word “then” used in
the devise. It is not here used as an adverb of reference, other-
wise the subsequent words “and in that case” would not have
been used. It is here used as an adverb of time, and can be
referable. only to the time of Mary’s death. There seems to be
no ground whatever to put this case upon the remoteness of
the second limitation ; it being clear in every way in which the
words of the devise can be construed, that if the second limita-
tion is to take effect, it must be at Mary 8 death. In Weakly v..
Bugg, 7 Term, 322 the devise was to the testator’s “daugh—
ter Anne, but if she should happen to die without having child
or children lawfully begotten, then to his danghter Mary, and
“after her to such child or children as she should happen to have
lawfully begotten.” Anne-married and had three children, who
as well as the husband died in Anne’s lifetime. The question
was whether Anne was entitled to the whole interest in the
estate devised. And the Court held that as Anne had had issue,
the condition was performed and the estate vested absolutely
in her upon that event. The case differs in no respect from

the case before the Court, except in the birth of issue.-
(146) The devise in each is to a favorite daughter; the words

expressing the contingency upon which the limitation
over was to vest are in substance the same; one testator usin,
the words “without having child or children lawfully begotten,”
the other “without having heirs,” evidently meaning heirs o
the body. If, therefore, in Weakly v. Rugg it was held that
Anne, the first taker, was entitled to the whole interest in the
estate devised, because she had had issue, she surely would not
have been thus entitled if she had had no issue; and Mary
Long Davidson, having had no issue, the whole interest never
vested in her absolutely, but upon her death vested absolutely
in the ulterior devisees. :

By tar Courr. The limitation over to the nephews and
nieces 1s too remote, and therefore void.
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HUGHES v, HOLLINGSWORTH.

-From Morgan.

Pending a suit, the attorney at law for the plaintiff gave to the bail
of the defendant a paper-writing, in which he “agrees that the
plaintiff shall release and discharge the bail.”” This is a dis-
charge of the bail. .

- Jouw HuemEs brought suit against Abraham Hollingsworth
in Morgan Superior Court and recovered a judgment. Samuel
Hollingsworth was the bail of the defendant, and pending the
suit, Joseph Spencer, attorney at law for Hughes, the plaintiff,
gave to Samuel Hollingsworth a paper-writing in the following
 words, to wit:

I agree with Mr. Samuel Hollingsworth, on behalf of Mr.
John Hughes of Burke, as empowered by the said Hughes, that
the said Hughes shall and will release and discharge the said
Samuel Hollingsworth from being security for Abraham Hol-

‘lingsworth in a suit which is now pending in the Superior
CQourt of Morgan District, John Hughes against Abraham
Hollingsworth. JosepH SPENCER.

Hughes sued out a scire facias against Samuel Hollings-
worth, as bail of Abraham Hollingsworth, to which the
defendant pleaded “a release by the plaintifi’s attor- (147)
ney”’; and whether the paper-writing, signed by Joseph
Spencer, the attorney at law for Hughes, discharged the bail,
was referred to this Court.

By tE Courr. “We are of opinion that the paper-writing
signed by the attorney at law for the plaintiff is a discharge of
the bail.
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THE STATE v. ELIZABETH GRAY.

From Hillsboro.
Females are entitled to the benefiti of clergy.

In this case the only qﬁestion was whether the defendant,
who ‘was convicted of grand lareeny, was entitled to the benefit
of clergy. :

By tae Courr. No reason can at this day exist why females
shall not be entitled to the benefit of clergy, as well as males.
We are therefore of opinion that the défendant is entitled to
the benefit of clergy, upon praying the same to be extended
to her. '
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JUDGES

SUPREME COURT
NORTH CAROLINA

DURING THE YEAR 1807.

*SPRUCE MACAY, Esquirg,
*JOHN LOUIS TAYLOR, Esquizs,
JOHN HALL, EsqQUIRE,
FRANCIS LOCKE, EsqQUIRE,’
tDAVID STONE, Esquizg,
$SAMUEL LOWRIE, Esquize.

HENRY SEAWELL, EsQUIRE, ATTORNEY-GGENERAL.
EDWARD JONES, EsqQuirg, Sot10TToR-GENERAL.

*Judges Macay and TAYLOR were absent at this term.

1At the last General Assembly the Judiciary System of North Carolina, which

. had existed with little alteration since the year 1777, was amended, and a Superior

Court oi Law and Court of Equity were established in each county. This alteration

required an additioral number of judges, and Davip StoNE, Esq., and SAMUEL
Lowniz, Esq., were appointed to the Bench by the General Assembly.
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WINAUT'S HEIRS v. WINAUT'S DEVISEES.
From Edenton District.

A, to whom testator devises permission “to live six months in his
house, is she chooses,” is a.competent witness to prove the will
as to the real estate.

TuE testatrix, Penelope Winaut, duly published her last will
and testament in writing, in the presence of James Ward and
Margaret Haughton, the only subscribing witnesses thereto, in
- which will was contained the following clause, to wit: “I give
and bequeath unto Margaret Haughton one woolen wheel, one
white round table, all my chairs, and six months to live in the
house, if she chooses.” Margaret Haughton was one of the
subscribing witnesses to the will, and the question ve-
ferred to this Court was, whether the said Margaret (149)
was competent to prove the will as to the real estate.

By tar Courr. The devise to the witness Margaret Haugh-
ton, of permission to stay six months in the house, if she
chooses, conveys to her no title either to the house or land; and
*the will being sufficiently proved as to the personal estate by
the other witnesses, there appears to be no such interest in
Margaret Haughton as to destroy her competency as a witness
to prove the will for the land.
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NELMS ANp McCULLOCH, AssicNEEsS oF BAKER, BANKRUPT, V.
PUGH.

Prom Halifax District.

1. Under the bankrupt law of the United States the arrest and im-

’ prisonment of the debtor are both necessary to constitute the act
of bankruptcy, which act is not complete until the time of im-
prisonment prescribed by law be completed.

2. The court has no authority to establish any other act of bank-
ruptcy than the one on which the commission issued.

Tae jury found a verdict for the plaintiffs, subject to the
opinion of the court upon the following case:

The bankrupt, Henry Baker, on 24 August, 1803, was ar-
rested on a writ of capias ad satisfaciendum, bearmg teste the
third Monday of August, and committed to jail. Two.days
afterwards a writ of fiers facias, bearing equal teste with the
aforesaid writ of ca. sa., was delivered to the said. sheriff, who
levied the same upon the goods, ete., of the bankrupt, Baker
at the instance of the defendant, Henry Pugh, and before two

.months expired after Baker was arrested, sold the said goods,
ete. Baker remained in jail upwards of two months, and was
afterwards duly declared bankrupt, on a petition and commis-
sion founded on the said imprisonment, and continued in prison,
and proof made thereof. On.6 April, 1803, for a debt then
due by the bankrupt to Marmaduke Norﬂeet he by deed con-
veyed to said Norfleet all his real estate; the suits of John .
and William Bell, of Andrew Flemming, etc and the present

- defendant, then pending in Halifax County COurt, in which

' suits judgments were obtained at the August term afore-

(150) said, and the bankrupt was indebted at that time more

than he was worth.

Cameron for plaintiff.

(152) Srtowg, J., delivered the opinion. of the Court. The -

question, whether the bankruptey shall relate back to
the arrest so as to avoid all intermediate dispositions of the
bankrupt’s effects between the time of the arrest and the com-
pletion of the term of imprisonment, considered by the law as
amounting to an act of bankruptey, can only be settled by the
statute itself. That declares the arrest and imprisonment are
both necessary to constitute the act of bankruptey, and not
that either independently of the other shall be sufficient; and
they do not both exist until the term of imprisonment limited
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for that purpose by the statute has expired. The authorities
from the English books introduced to show that the bank-
ruptey is in England made to relate back to the arrest, are an-
swered by the statutes of bankruptcy themselves. A statute
subsequent to that of 5 Jac. Cap., 15, vid. the statute of 21 Jaec.
I., Cap., 19, expressly declares that the bankruptey shall relate
back to the arrest. The act of Congress contains no such pro-
vision. o

The second point made, that a precedent act of bankruptcy
existed, cannot différ the inference above, because we have no
authority for establishing any other act as an act of bankruptey
than the one on which the eommission issued. Judgment for
the defendant.

DEN oN DeEMISE oF EDWARD BRYAN v. JEREMIAH PARSONS, Jr.

From New Bern District.

Plaintiff offered in evidence a copy of a registered deed, offering to
swear that he bhad not the original, nor knew where it was.
Defendant had given notice to plaintiff to produce the original;
and leave was then given to him to show that the original had
been altered before its registration, and had been since destroyed
by the approbation of the plaintiff. Copy refused in evidence,
and plaintiff nonsuited.

Urox the trial of this action of ejectment the plaintiff offered
as evidence to the jury a registered copy of a deed from Martin
and Edward Franks, to the plaintiff’s grandfather, also called
Edward Bryan. From him the land by said deed conveyed,
ag it was alleged, descended to John Bryan, the plaintiff’s
father, who, on 25 September, 1786, conveyed the same (153)
to Edward Bryan, the plaintiff, John Hill Bryan, Wil-
liam Bryan, Frederick Bryan and Joseph Bryan, reserving to
himself a life estate. The defendant alleged that in the deed
from Martin and Edward Franks to the plaintiff’s grandfather,
an alteration had been made of one of the courses of the land
previously to the registry of the deed, so that on the copy offered
to the jury it appeared north 5° east, instead of north 45° east;
objected to the copy.as evidence, and insisted that the original
deed should be produced. The plaintiff offered to swear that
he had not the original, and knew not where it was. The de-
fendant begged to be permitted to show to the court by testi-
mony that the said original deed had been destroyed inten-
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tionally, with the approbation of the plaintiff, to prevent the
alteration of its course being seen; and he proved that he had
caused a notice to be served upon the plaintiff that the produe-
tion of the original deed at the trial would be insisted on. He
was permitted to introduce the evidence to show the alteration
of the deed, and the evidence being full and satisfactory that
the deed had been altered, the plaintiff was nonsuited. A rule
was obtained upon the defendant to show eause why the nonsuit
should not be put aside and a new trial granted, on the ground
of misdirection by the court, and the case was sent to this Court
for the opinion of the judges.

By tar Courr. The attempt of this plaintiff to introduce
in evidence a copy of the deed under which he claims, connected
with the circumstances of this case, certainly deserved no coun-
tenance from the court. The claim had once been tried (when
the original deed was introduced), and failed on account of the
marks of fraud and alteration upon the face of the deed, The
plaintiff and those connected in title with him under the same

deed afterwards declare that deed shall not again make
(154) its appearance to defeat their title; and in conformity

with that declaration the plaintiff now swears that he
has not that deed in his possession, nor does he know where it
" is. All this may well comport with a fraudulent concealment
or destruction of the deed; and the court will not presume
favorably of an atiempt so strongly marked with fraud. If
this plaintiff and those connected in interest with him have so
contaminated that evidence which the law considers the best to
be submitted to the jury, the court will not aid them by permit-
ting the introduction of inferior evidence where the marks of
fraud do not appear. It seems to be a leading principle laid
down in all the books on the subject of written testimony, that
all original private deeds or other instruments (if in existence,
and in the power of the party) shall be produced on the trial.
But where the original has been destroyed or lost by accident,
as where an original award was lost in a mail which was robbed
or being in the hands of the adverse party, and notice given
to produce them, then an examined copy or even parol evidence
of the contents, being the best evidence in the power of the
party, may be received. Peak, 63. Yet this is always upon a
principle of necessity, and to avoid injustice where the party
has been guilty of no fraud; and to permit this plaintiff to give
in evidence the copy which he offers would be to afford to him
the very advantage intended by his fraud. Let the rule be dis-
charged.
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HOLDING'S EXECUTOR v. SMITH.
From Hillsboro.
To the plea of set-off there may be a double replication.

In rTHIS 0AsE, among other pleas, the defendant pleaded a
set-off. To this plea the plaintiff-replied, first, there was no
such set-off, and, secondly, the statute of limitations. To this
replication the defendant demurred specially, and for
cause of demurrer'alleged that the replication was double. (155)

Lockz, J., delivered the opinion of the Court. According to
the strict rule of pleading upon common-law principles, this
replication is certainly bad; but it appears to be good under
‘the provisions of our act of Assembly., Iredell, 305. This act
does not warrant a double replication to every plea, and per-
haps allows it to no. plea but that of set-off. This plea was
allowed in England by Stat. 2, Geo. IL., ch. 22, and adopted by
our act of 1756, the preamble of which. states that the object

- of introducing the plea was to prevent multiplicity of lawsuits;
and wherever there were mutual debts subsisting, instead of
compelling each party to sue, one debt was allowed to be set off
against the other, and this in lieu of an action, or rather cross-
action. Every defendant, therefore, pleading a set-off is to be
considered (s0 as respects this plea) in the light of a plaintiff,
and ‘bound to produce the same testimony to support it that

~would be required to enable him to recover in that character;
and, consequently, the plaintiff against whom the set-off is
pleaded ought to be permitted by way of replication to make the
same defense which the law would permit him to enter by way
of plea, had he been originally sued. If, then, the present de-

" fendant had sued the plaintiff on this account, would he not, in

the character of defendant, have been permitted to plead the
general issue and statute of limifation? He surely would, and
if so, he may reply the same to the set-off. Let the demurrer

be overruled.
(156)

THE STATE v. JOSEPH STREET,
- From Hillsboro District.

- In an indictment for perjury, the style of the court before which the
perjury is alleged to have been committed must be legally set
forth, - '
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Tue defendant was indicted for perjury; and the indictment
charged “that at a certain Superior Court begun and holden
for the district of Hillshorough on 6 October, 1805, in the town
of Hillsborough, in the county df Orange, in the aforesaid dis-
trict, before the Honorable Francis Locke, Esq., judge of the
said court, on 16th of the said month in said year, a certain
issue duly joined in the said court between the State and Zeph-
ariah Tate, and others, in a certain prosecution for a riot, came
" to be tried in due form of law, and was then and there tried by
a certain jury of the country in that behalf duly sworn and
taken between the parties aforesaid; and that upon the trial of
the said issue so joined as aforesaid one Joseph Street, late of
the county and distriet aforesaid, yeoman, appeared as a wit-
ness for .and on behalf of the State, and was sworn, and: then
-and there did take his corporal oath upon the holy gospel of
God, before the said Francis Locke, Esq., judge as aforesaid, to
speak the truth, the whole truth, and nothing but the truth,
touching and concerning -the matter in question in the said’
prosecution and issue aforesaid (the said Francis Locke, Esq.,
then and there having sufficient and competent power. and
authority to administer an oath to the said Joseph Street in
that behalf).” The indictment then assigned the perjury, etc.
The defendant was convieted, and Duffey, counsel for the de-
fendant, filed the following reason in arrest of judgment, to
wit: “That the style of the court or of the judge presiding
therein when the perjury is alleged to have been committed is
not duly or legally set forth; nor any jurisdiction shown to
administer such oath as is alleged to have been taken falsely
and corruptly”; and the case was ordered to be sent to this
Court for the opinion of the judges. :

By tug Courr. The indictment should set forth the

(157). legal style of the court before which the perjury is al-

leged to have been committed. The Judieiary Act of

1777, establishing the County and Superior Courts, gives the

style of each, “Courts of Pleas 'and Quarter Sessions,” and

“Superior Courts of Law.” The indictment in the present case

charges the perjury to have been committed before “a certain

Superior Court begun and holden for the distriet of Hillsbor-

ough.” As the style of the court is not legally set forth, the
indictment is defective and the judgment must be arrested.

Cited: 8. v. Dawis, 69 N. C., 496.
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SINGJ.ETON v. OGDEN, ADMINISTRATOR OF CASWELL.
From New Bern District.

A is indebted to B upon bonds, and in 1777 offers to pay in depreciated
currency. The bonds are absent. B refuses to accept the depre-
ciated money, but agrees that in consideration of A’s having
“offered to pay, and the bonds being absent, no interest shall be
thereafter charged until the bonds are produced and payment de-
manded in this State. Equity will enforce this agreement.

O~ 10 May, 1774, Spier Singleton, for himself and Benja-
min Caswell, his partner in trade, gave a bond to Samuel Cas-
well, then of New Bern in North Carolina, for the penalty of
£1,080, proclamation money, conditioned for the payment of
£540 like money on 10 March ensuing; and on or about 23
November, 1774, for himself, another bond for the penal sum
of £2,796, proclamation money, conditioned for the payment of
£1,397 13 like money, on 238 November in the year following.
Several considerable payments were made towards the discharge
of the said bonds, but a balance still remained unpaid, and be-
fore the day of payment of the last-mentioned bond, to wit,
about August, 1775, the said Samuel Caswell voluntarily left
the State, carrying the said bonds with him, and did not return
until December, 1777; but he left his family and effects still
remaining at New Bern aforesaid. On the return of Caswell,
Singlefon waited on him and offered to pay him the balance of
principal and interest due upon the said bonds, and was pro-
ceeding to count the money to Caswell, who desired Singleton
not-to proceed, as he had not the bonds with him, and
at the same time promised and assured Singleton that (158)
although he could not receive the money (it being depre-
ciated paper money) nor give up the bonds, yet in consideration
that Singleton had offered to pay the money and the bonds were
absent, no interest should be charged thereon from that day,
until they should be produced and the payment demanded with-
in the State. Caswell in a short time again departed;, taking
his family and effects from the State, and returned no more,
. but died in New York in 1781; nor were the bonds ever after-
wards produced within this State nor the payment of them
demanded until about May, 1798, Singleton was afterwards
- required to pay and did pay the balance of the principal and
interest due upon the said bonds at the time of offering to pay
the same to Caswell as aforesaid, to the commissioners of con-
fiscated property in pursuance of the acts of the General As-
sembly, commonly called the confiscation aets.
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In 1798 administration de bonis non on Caswell’s estate was
granted by the County Court of Craven to Robert,Ogden, and
shortly afterwards Singleton waited on Ogden and offered to
pay the balance of principal and intérest due upon the bonds
aforesaid at the time of offering to pay the same to Caswell as
aforesaid ; but Ogden refused to settle unless interest was paid
upon the bonds for the whole time without any deduction; and
instituted suits upon said bonds and recovered judgments. Sin-
gleton filed his bill in equity, praying that an injunection might
be granted, as to the interest which had accrued upon the bonds
from'the time he offered to make payment to Caswell up to the
time that he offered to make payment to Ogden as aforesaid.
Ogden in his answer insisted that Caswell was a British sub-
ject; that after the declaration of American Independence in
1776, Caswell had retired from North Carolina, went to New
York, where he continued within the lines and garrisons of His

Britannic Majesty until his death, having retained his
- (159) allegianee, but taking no part in the war; that the debts

due upon the bonds aforesaid were within the meaning
and provision of the fourth article of the treaty of peace con-
cluded between his Britannic Majesty and the United States,
directing that creditors on either side should meet with no legal
impediments to the recovery of full value in lawful money of all
bona fide debts theretofore contracted; that Caswell was under
no legal or equitable obligation to accept depreciated paper
money in payment of the bonds aforesaid, and that his promise
or agreement that no further interest should be charged was
totally without consideration and ought not to be enforced.
This case was transferred to this Court for the opinion of the
judges upon the question whether complainant was entitled to
the relief prayed for in his bill.

By raE Court. The defendant’s intestate in this case prom-.
ised not to demand interest at the time the depreciated currency
was offered to him in payment; and the circumstance that he
thereby avoided receiving what the law and the necessity of the
times then made a legal tender, and which musf unavoidably
have sunk to nothing in his hands, affords such a consideration
to support his promise as to entitle the complainant to the aid
of a court of equity to enforce a comipliance with it. The in-
junction must therefore be made perpetudl, as prayed for by,
complainant.
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‘ (160)
THE ADMINISTRATORS OF RICHARD QUINCE, THE ELDER,
v. THE EXECUTOR OF PARKER QUINCE.

From Wilmington District.

A pays to B, his coexecutor, a sum of money belonging to their testa-.
tor’s estate. A and B die. C, the administrator de bonis non of
the testator, brings suit against the representatives of A, who
survived B, for an account of testator’s estate. The representa-
tives of B who received the money must be made parties.

Rrcmarp Quince, the elder, died in 1778, leaving a last will
and testament in which his sons, Parker Quince and Richard
Quince, Jr., were named executors, who after his death proved
the will and qualified as executors. Richard Quince, Jr., died
in 1780, intestate. - Parker Quince died in 1785, leaving a will
in which Thomas Callendar was named executor, who qualified
as such. The present bill was filed by John Davis, adminis-
trator de bonis non of Richard Quince, the elder, in 1787,
against Thomas Callendar, executor of Parker Quince, and
against Richard Quince and Rebecca’ Quince, infant children
of Richard Quince, Jr., the deceased executor, by Thomas
Davis, their guardian. The bill charges that Parker Quince
and Richard Quince, Jr., executors of Richard, the elder, re-
ceived into their hands property of their testator to a large
amount, and prays that an account may be taken and a decree
made in favor of complainant for whatever sum shall be found
due. Thomas Callendar, executor of Parker Quince, filed an
answer, and the accounts were referred to the master, who made
a report, and therein among other things he charges the present
defendant with a sum of money, said to have been paid by
Parker Quince to Richard Quince, Jr., his coexecutor. On the
hearing of the cause it was insisted by the defendant’s counsel
that Richard Quince, the coexecutor of Parker, having received
.into his separate possession some considerable property or sums
of money belonging to the testator’s estate, the representatives
of said Richard Quince alone are liable, and not the estate of
Parker; and that therefore no decree ought to be made until
the representatives of Richard Quince were regularly before
the court. The counsel for the complainants contended that it
was not necessary that the representatives of Richard
Quince, Jr., the deceased coexecutor, should be before the (161)
court, upon the principle that Parker Quince being the
surviving executor of Richard Quince, the elder, was liable for
the whole amount of complainant’s demands, and that the ex-
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ecutors of Parker Quince and not the complainant were the
proper persons to call the representatives of Riehard Quince,
deceased, to an account for any supposed balance due by them.
The case was transferred to this Court for the opinion of the
judges upon the question whether the representatives of Rich-
ard Quince, deceased, should be made parties before a decree
- was made. '

By tur Courr. In this case it is necessary, in order finally
to settle the subject of litigation, that the representatives of
Richard Quince, Jr., should be made parties previous to a de-
cree. One of the principal items in the report of the master,
against the present defendant, is a sum said to have been paid
by Parker Quince to Richard Quinee, Jr., his coexecutor. If
this sum was applied by Richard Quince, Jr., for the benefit
of the estate of Richard Quince, Sr., the present defendant
should not be made accountable for it; and that an opportunity
may be had to show this application, if made, the representa-
tives of Richard Quince, Jr., should be before the court; they
should also be in court, that if the money has not been so ap-
plied and the estate be solvent, a decree may be rendered against
them for it in the first instance, to prevent circuity of remedy.

ELIZABETH GERARD V SLADE PIERCE.
From Beaufort.

Where a feme defendant marries pending a suit, her husband must
be made a party, or, on motion, the suit will abate.

Tue plaintiff instituted a suit against defendant, and pend-

ing said suit she intermarried with Henry Hunter, between

the January and July terms of the court in 1805. At

(162) January Term, 1806, the defendant pleaded this inter-

marriage in abatement, and that Henry Hunter had not

been made a party plaintiff; to this plea the plaintiff demurred

and the defendant joined in demurrer; and the demurrer was
overruléd and the plea sustained by this Court.
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DeN on DEMISE oF STROTHER v, CATHEY.

From Morgan.

1. A court of law will receive parol evidence to show that the officers
of State have issued a grant for lands forbidden by law to be
entered and granted; and will take notice that such grant is void’
and that nothing passes by it.

2. Where a grant has issued irregularly, the party wishing to avoid
it must apply to a court of equity. The act of 1783, ch, 2, forbids
entries or surveys to be made of certain lands set apart for the
Cherokee- tribe ‘of Indians.. In 1791 this tribe in a treaty made
with the general government, “relinquish, release and cede these
lands.” The right of the Indian tribe to lands is regarded by the
European and American governments as a mere possessory right;
and the cession of this right by the Cherokee tribe vested the
right in North Carolina, and the United Statées were the agents
of North Carolina for that purpose.

Tr1s was ah ejectment for lands lying within the bounds of
the lands allotted to the Cherokee Indians by the act of 1783.
The lessor of the plaintiff claimed title under a grant from the
State, issued 19 May, 1803, upon an entry made in 1791. The
- defendant claimed title under a grant from the State issued
8 December, 1787. The act of 1783, ch. 2, having declared that
" “no person shall enter or survey any lands within the bounds
set apart for the Cherokee Indians under the penalty of £50,
and that all such entries and grants obtained therefor (if any
such should be made) shall be utterly void,” the first question
in the case was whether, upon -the trial of the ejectment, evi-
dence could be received to show the circumstances which ren-
déred the grant under which defendant claimed void; and upon
this being shown, whether the court could declare the grant
void; it being contended on behalf of the defendant that al-
though the grant under which he claimed title to the land was
void, yet a court of law will not receive parol evidence on a
trial in ejectment to show the grant. void, but that recourse
must be had to a court of equity, or to that mode of- avoiding
grants prescribed by the act of 1798, ch. 7. - As the plaintiff in
ejectment must recover by the strength-of his own titlé, and not
through the weakness of his adversary’s, it also became a ques-
tion whether the grants to the lessor of the plaintiff con-
veyed to him a fitle; for the act of 1783, ch. 2, had (163)
~ never been repealed by the Legislature. On 2 July,

1791, a treaty was made by William Blount on behalf of the
United States with the Cherokee Indians, and it is stipulated
in said treaty that “the chiefs and warriors of the Cherokee
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Nation, for themselves and the whole Cherokee Nation, their
heirs and descendants, for a consideration therein expressed,
release, quitclaim, relinquish and cede all the lands to the right
of the line therein described”; and within the bounds therein
described is the tract of land in question. It was contended
that this treaty revested in the State of North Carolina the
lands which the act of 1783, ch. 2, had vested in the Cherokee
Indians; that although the treaty contained no declaration that
the cession and relinquishment of these lands were for the use
of this State, yet that the treaty must necessarily receive this
interpretation ; and that the United States acquired no title to
these lands by the said treaty.

Looxs, J. To determine the questions arising in this case, it
is necessary to consider the titles under which each party claims
the land in dispute. The TLegislature of this State in 1783
passed an act declaring “that all the lands comprehended within
a line described in section 5 of said act shall be and are hereby
reserved unto the Cherokee Indians and their nation forever,”
and in section 6 of said act further declaring “that no person
shall enter and survey any lands within the bounds set apartfor
the Cherokee Indians under the penalty of £50; and all such
entries and grants thereupon (if any such should bemade) shall
be utterly void.” The defendant claims title to thisland undera -
grant issued by the State of North Carolina to John Carson,
bearing date on 8 December, 1787, whilst the above recited act
was in full force, and before any treaty was made with the Cher-
okee Indians by which they surrendered or relinquished any of

the rights reserved to them by the act of 1783. It has
(164) been determined by this Court, in .Strother v. Avery (not

reported), that a grant obtained under circumstances like
the present is utterly void, and can convey no title to the
grantee, upon two grounds: first, because the words of the act
are imperative and declare the grant to be utterly void; and,
secondly, because the officers of State were not authorized to
issue grauts for lands of this description; the State having by
the act of 1783 divested itself of all title to the same. DBut
. it is conténded that although the grant be void, yet a court of
law will not receive parol evidence on a trial in ejectment to -
show the grant void, but recourse must be had to a court of
equity, or to the mode of proceeding prescribed by the act of
1798, ch. 7, establishing the court of patents. This Court en-
tertains the opinion that it has always been competent for a
court of law to receive parol evidence of the location of each
tract of land described in & grant, and that ini many cases it is
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only by such kind of testimony a grantee can show the situa-
tion of the land mentioned in the plaintiff’s declaration or in
defendant’s grant; and wherever it is shown that the land
claimed by the defendant is situate within the bounds allotted
to the Indian Nation, then the grant becomes ipso facto void;
it requires no act to be done, no ceremony to be performed to
avoid it, but it is of itself a mere nullity. Besuies, it is compe-
tent for a court of law at all times to receive parol evidence to
gshow that the officers of State, who have'signed and attested
the grant, were not authorized or empowered to issue a grant
for lands of a particular description; for if they exceed the
authority delegated to them by law, their acts have no force nor
validity ; and would it not be absurd to say that a grant issued
by an individual not known as an officer of the Government,
and clothed with no authority, could not be declared void in
a court of law, but that recourse must be had to a court of
equity? Grants of this description differ essentially from those
where thé officers had the power and authority by law to issue
the grant, but which grant may have been obtained
irregularly -and without conforming to the requisites (165)
prescribed by the act. of 1777, which irregularity and

want of conformity might render the grant voidable by the
person injured thereby. Upon this difference courts of law
have heretofore founded their decisions. In the first class of
cases they have received parol evidence and declared the grants -
void. Undversity v. Johnson, 2 N. C., 373. Byt in the second
class of cases where the grant has been irregularly issued, they
have said that the party wishing to avoid it must apply to a
court of equity; that it would be productive of the most dan-
gerous consequences to avoid it by parol testimony. Reynolds
v. Flinn, 2 N. C., 107. The present case falls within the de-
scription of the first class of cases, and it is sufficient to say .
that in this case and between these parties, and on a title like
the defendant’s, a court of law will receive parol evidence and
declare such a grant void, without deciding the general ques-
tion or any other than the one submitted.

Having declared the power of the Court, upon a trial at law,
to receive evidence to show the defendant’s grant to be void,
we are next to determine how far the title of the lessor of the
plaintiffi will enable him to recover. He claims title under a
grant from the State of North Carolina bearing date 19 May,
1803, and founded on an entry made in 1791. To ascertain
the validity of this grant, it may be necessary to take into view
gome proceedings of the General Government as well as of the
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_ Legislature of this State relative to the lands allotted to the
Cherokee Indians by the act of 1783. The first and most im-
portant is the treaty made by William Blount with the Chero-
kee Indians, on 2 July, 1791, William Blount then being Gov-
ernor of the territory of the United States south of the River
Obio and superintendent of Indian affairs for the southern

. distriet. By the fourth article of this treaty it is de-
(166) clared “that the chiefs and warriors of the Cherokee Na-
tion, for themselves and the whole Cherokee Nation,

their heirs and descendants, for a consideration therein ex-
pressed, release, quitclaim, relinquish and cede all the land to
the right of the line therein deseribed.” And within the bounds
thus ceded is the tract of land in question. In 1791 the Legis-
lature of North Carolina passed an act declaring “that a part
of Rutherford and Burke counties should form a separate and
distinet county by the name of Buncombe,” and particularly
describes the boundary lines of said county, which lines include
the land covered by the plaintiff’s grant. It is further de-
clared by the said act, “that the justices of Buncombe shall
have the same powers and jurisdiction as the justices of the
peace have in any other county in this State.” By the provisions
of the act of 1777 (Iredell Rev., 292), it is made “the duty
of the justices of the peace of each county to elect an entry-
taker, who shall receive entries for. any lands lying in such
county which have not been granted by the crown of Great

- Britain or the Lords Proprietors of Carolina or any of them
in fee before 4 July, 1776, or which acerued or shall accrue to
the State by treaty or conquest.” Under these provisions the
lessor of the plaintiff, after the county of Buncombe was formed
and the Indian claim extinguished by Blount’s treaty, entered
with the entry-taker of Buncombe County the land in question,
and on 19 May, 1803, obtained a grant for the same. The
validity of this grant is now to be decided, for the plaintiff in
this action must recover by the strength of his own title, and
not through the weakness of his adversary’s. To the title thus
adduced two objections are made by the defendant’s counsel:
first, that the actof 1783 remains unrepealed and in full force,
and "that section 6 of that act attaches to this grant with the
same force as to the grant set up by the defendant; and, sec-
ondly, that by the treaty these lands were-ceded to the General
Government, and not to the State of North Carolina. As to

the first objection, the answer is, that although the act
(167) of 1783 has not been expressly repealed by the Legis-
lature, yet it is effectually and substantially repealed
by the treaty. The aet of 1783 was evidently made to preserve
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peace with that tribe of Indians who by the extension of fron-
tier settlements had become near neighbors to the inhabitants
of the western part of Burke County, which peace would proba-
bly be broken, and the advantages contemplated by the Legisla-
ture in this donation entirely frustrated, if any individual was
suffered to interfere with the rights secured to the tribe by the
act of 1783. But when that tribe of Indians voluntarily and
for a-valuable consideration surrendered up their claim, no
injury could ensue to the Indians by entering those lands; for
whether they were occupied or remained vacant was to the
Indians a matter of indifference from the moment of the ratifi-
cation of the treaty. The reason and poliey of the prohibition
contained in the act of 1783 ceased, and with it the prohibition
itself. The second objection seems to be equally unfounded.
These lands having once belonged to the State of North Caro-
lina and having been granted by the State to the use of the
" Indian Nation, revested in the State when that use expired
and the Indians released all claim to the same. No expression
is used in the treaty to convey these lands to the General Gov-
ernment; and although the Indian title was extinguished by
the General Government, it does not follow that the title rests
in them, for gince the adoption of the Federal Constitution the
power of making treaties is surrendered by each State to the
General Government, and through them alone Indian claims
_are to be extinguished ; and these lands lying within the bound-
~ary of this State, acknowledged by the Federal Government
when received into the Union, must remain the lands of this
State until she cedes them away. Judgment must therefore be
entered for the plaintiff.

Stong, J. The defendant has certainly acquired no title by
the grant to him from the State; and without entering
into the consideration of the general question, whether (168)
parol evidence may be introduced to invalidate a grant
on all occasions, this ¢ase may be decided upon its own special
circumstances. For the evidence which locates and points out
"a subject for the operation of the grant, at the same time
proves that the land which it purports to convey was not, at
' the time it has date, subject to be 8o granted. Upon the second
point it may be observed that neither the European govern-
ments nor the Government of the United States, nor that of
"North Carolina, have considered the Indian title other than a
mere possessory right; and the Government of the United
States as well as the governments of the several States have
claimed and respected in each other the claim to exclusive
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jurisdietion and title to territory occupied by the Indian tribes.
The treaty of 1791, with the Cherokees, cannot be considered,
therefore, as conveying a title to the soil of this land to the.
United States. It can only be received ag a relinquishment of .
that possessory right which alone had been yielded to the In-
dians. This right did, of course, vest according to the prece-
dent claims of North Carolina, known and admitted by the
United States themselves. It is true, the treaty was made
by the United States; because by the Federal Constitution the
General Government had been made the agent of North Caro-
lina for-that purpose.
Let judgment be entered for the plaintiff.

Cited: Tyrell v. Mooney, post, 404; Stanmire v. Powell, 35
N. G, 315; Lowvingood v. Burgess, 44 N. C., 408; Barnett v.
Woods, 58 N. C., 433; Dugger v. McKesson, 100 N. C., 11;
Brown v. Brown, 103 N. C,, 219, 20, 21; Gelchrist v. Middle-
ton, 107 N. C., 6795 Wool v. Saunders, 108 N. C., 786; Bd. of
Education v. Makely, 139 N. C., 87; Frazier v. Cherokee In-
dians, 146 N. C., 481.

THE\ GOVERNOR v. HENRY B. HOWARD.
From Wilmington District. |

Where A sold to B a negro slave, knowing that the slave had been
imported into this State, contrary to the act of 1794, ch. 2, he is
liable to the penalty of £100, although he Was ignorant of such
fact when he bought the slave.

TrIs was an action of debt brought on the second section of
the aet of 1794, ch. 2, to recover from the defendant the pen-
alty of £100 for selling to Benjamin Smith a negro
(169) slave imported into the State contrary to the provisions
of said act, knowing him to have been so imported. The
defendant pleaded the general issue. The judge charged the
jury that if the evidence adduced satisfied them that the de-
fendant knew of the illegal importation at the time of his sale
to Smith, they should find a verdict for the plaintiff, although
it should appear that the defendant purchased the said slave
honestly and without knowledge of the importation. The jury
found a verdict for the plaintiff, and the defendant having ob-
tained a rule to show cause why a new trial should not be
granted, on the ground of misdirection by the court, the case
was sent to this Court for the opinion of the judges. -
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The act of 1794, ch. 2, sec. 2, declares “that every person
importing or bringing slaves or indented servants of color into
this State after the first day of May the next ensuing, by land
or water, contrary to the provisions -of this act, shall forfeit
-and pay the sum of £100 for each and every slave or indented
servant of color so imported or brought. And every person who
shall knowingly sell, buy or hire such slave or indented servant
of eolor shall in like manner forfeit and pay the sum of £100
for -each and every slave or servant of color so sold, brought or
hired ; one moiety to him or them who shall sue for the same, to
be recovered in the name of the Governor for the time being, by
action of debt, in any of the Superior Courts of Law in this
State.” The defendant is charged with the forfeiture for hav-
ing knowingly sold to Smith a slave imported contrary to the
provisions of this act. He rested his' defense upon this ground,
that he was an honest purchaser of the slave without notice of
his illegal importation, and that a sale to Smith under subse-
" quent.notice of this fact did not incur the forfeiture.

A. Moore for defendant.

By tae Court. - Let the rule to show cause why a (172)
- new trial should not be granted be made absolute.

Cited: Hulin v. Biles, 4 N. C., 626; 8. v. Cress, 49 N. C.,
492.
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BACKHOUSE v. SNEED.
From New Bern District.

A, being the owner of a vessel “lately completely repaired,” took on
" board for freight 270 bushels of corn. The rudder was broken by
the sea, the vessel wrecked and the corn lost. The rudder pre-
sented an external appearance of soundness, but was internally
rotten. And that fact not known to A. He is liable for the loss

of the corn. *

Tue defendant sailed from the port of Wilmingfon to that
of Topsail, both in this State, in a small schooner owned and
commanded by himself and on a voyage for his own benefit,
having on” board property belonging to himself. At Topsail
he was induced by request of plaintiff to proceed with his cargo
to Swansbhorough, and to take on freight for the plaintiff 270
bushels of corn. ~Defendant sailed for Swansborough, but was
compelled by stress of weather to put in at New River and to
stay there two days. In going out, the rudder of the schooner
was broken by the sea on the bar of New River Inlet;
the vessel consequently went on shore, was wrecked and (174)
her cargo lost. It appeared in evidence that the vessel
had lately been completely repaired by a skillful workman; but
the rudder, though presenting an external appearance of sound-
ness, was internally rotten, and that the breaking of the rudder
was owing to its rotten state. This defect of the rudder was
not proved to have been known to defendant. No evidence was
given nor was it pretended that defendant had ever before this
occasion carried goods for freight.
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The jury under charge of the court found a verdict in favor
of the plaintiff for the value of the corn, and it is submitted
to the Court upon this statement whether a new trial should
not be awarded.

J. Stanly for plaintiff,
W. Gaston for defendant.

. Tavwor, J., delivered the opinion of the Court., Whatever
doubts formerly prevailed ag to the extent of a carrier’s respon-
sibility, the law seems now to be well settled that he is liable
for all losses except such as happen by the act of God or the
enemies of the State. All accidents which can occur by the
intervention of human means, however irresistible they may
be, he is considered as insuring against. And this was held to
be law, although the charge of negligence stated in the decla-
ration was expressly negatived. ' Forward v. Pittard, 1 Term,
27. The principle of this liability seems to be the public
employment which carriers exercise, so that persons induced to
confide in them in the course of business may receive all pos-
sible security. Coggs v. Bernard, 2 Ld. Ray., 117. ‘

A stronger case cannot well be put than of Dale v. Hale,
1 Wills.,, 281, in which it was holden to be no excuse that the
ship was tight when the goods were placed on board, but that
a rat by gnawing out the oakum had made a small hole, through

which the water had gushed. Sir William Jones, in dis-

(175) cussing thig subject in his Law of Bailments, seems to

consider that the exception as to the act of God and
public violence is in truth part of the rule, and that the re-
sponsibility for a loss by robbers is only an exception to it,
founded on a maxim of policy and good government to prevent
confederacies between carriers and robbers. He holds that a
carrier is regularly liable for neglect, and that such is the true
principle of the decision in Dale v. Hale, although it is not
mentioned by the reporter. Lord Mansfield, in Forward v. Pit-
tard, coneurs in the opinion of Sir William Jones as far as it
extends, but in addition to the negligence for which he is liable
~ and may be sued on his contract, he holds that a carrier is in
the nature of an insurer by the custom of the realm, that is, by
the eommon law, so that his contract binds him to due care and
diligence; and even with the best care and diligence, the com-
mon law, applied to the nature of his employment, renders him
responsible for inevitable accidents, if not occasioned by the act
of God. - -

Admitting, however, that a carrier was liable only to the

extent of his contract, and that ordinary negligence must be
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proved against him in order to recover for aloss, it may be asked
whether, if such negligence may be imputed in Dale v. Hale,
the charge is not at least as well grounded in the present case.
It certainly was as easy to guard against the defectiveness of
the rudder by a proper examination as to prevent a hole being
made in the bottom of the vessel in the other case, where the
hold was charged with goods and the vessel pursuing her voy-
age. The declaration, however, in the case cited was founded
on the contract and not on the custom, and the Chief Justice
says that everything is negligence that the law does not excuse.
Judgment for the plaintiff.

Cited: Parker v. Gilliam, 28 N. C., 551.

. (176)
JOHN BATEMAN v. JOHN MARINER AND WIFE.
From Edenton District.

The testator signs his will; it is then attested in his presence by one
witness. The testator inserts the ‘“date” and the wdrds “my
dearly beloved,” and has it attested in his presence by another,
witness. Testator then acknowledges the execution of the will in
presence of both witnesses. This is a valid execution and good
to pass testator’s real and personal estate. '

THE testator signed this will and it was attested in his pres-
ence by Levi Bateman. The testator then inserted the date
and the words, “my dearly beloved”; he then caused it to be
attested in his presence by Woolsey Hathaway, and afterwards
acknowledged in the presence of both of the witnesses that it
was his act and deed for the uses therein mentioned. If was
submitted to the Supreme Court to decide whether this will was
good to pass the real as well as the personal estate of the testator.

Locks, J., delivered the opinion of the Court. The will
.being signed by the testator in the presence of one witness and
afterwards acknowledged in the presence of the other, and
finally acknowledged in the presence of both, has been executed
with due solemnity and in a fair and valid manner; and al-
though the testator, in the interval between the attestation of
the first and second witness, inserted these words, “dearly be-
loved,” and also the date to the will, yet this addition being
wholly immaterial, produces no alteration therein. The Court
is therefore of opinion that the will has been well executed and
is sufficient to pass both the real and personal estate therein

mentioned.
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YOUNG, ALSTON & CO. v. WELDON’S REPRESENTATIVES AND
DEVISEES.

From Halifax District.

The whole estate of a deceased debtor being liable to the creditor, if
owing to the removal of one or more of the legatees from this
State, or any other cause, the estate of the testator in his or
their hands cannot be reached by the creditor here, the other
legatees within the reach of the process of the court are liable
to the creditor for his whole debt, if their legacies amount to so
much; and if one legatee pay more of the testator’s debts than
another, it is a question of contribution between him and the

+ other legatees. }

Ta1s bill was filed in the Court of Equity for Halifax Dis-
triet ‘against the representatives and devisees of Samuel Wel-
don, deceased, praying that they might be decreed to pay to
complamants the amount of a debt which the said Samuel
owed to them at the time of his death. The court having

directed an account to be taken by the master, of the
(177) principal and interest of the debt due to complamants

and also the value of the several legacies bequeathed to
the defendant by the said Samuel in his last will; and the mas-
ter having made his report, the cause came on to e heard upon
the bill, answers, exhibits and master’s report, when the court
. decreed that the complainant recover from the defendants the
sum of £380 with interest till paid, and that executions issne
against Benjamin Weldon, administrator of Penelope Simmons,
for the sum of £126 13 4; against William Weldon for the
sum of £42 4 6; against Benjamin Weldon for the sum of
£42 4 6; against Penelope Weldon for the sum of £84 8 10;
and agalnst John Carter and Martha, his wife, for the sum of
£84 8 10; the same being their respective proportions of the
said debt, " due regard being had to the amount of their several
legacies from the personal estate of said testator. And the
cause was ordered to be retained for further directions, in case
“any of the said defendants had become insolvent, or removed’
themselves and their property out of this State, or any other
cause whereby the complainants could not have the effect of
their execution against them. It was also ordered that the de-
fendants pay the costs in the same proportion as the debt. '

At a subsequent term, it béing moved on the part of the com-
plainants, in consideration of the removal from this State of
Benjamin Weldon (who was the administrator of Penelope
Simmons), and who was also subjected by the above decree to
the payment of the several sums therein mentioned, that the
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other parties now within the reach of the process of the court
should be made liable for their shares, if the property which
they had received should amount to so much, it was referred to
this Court for judgment thereon '

Tavror, J., delivered the opinion of the Court. Nothing ap-
pears in thls case to show any consent.on the part of the
complainants to relinquish the claim which they have (178)
against the defendants, who are chargeable in respect of
the property they have as legatees. . The whole fund is liable to
the creditor, and if any one of the legatees pay more than his
proportion, it becomes a question of contribution between him
and the others; but is no answer to the creditor, while any-
thing remains of the testator’s property in his possession. It
is very proper for the court te adjust these proportions for the
convenience of the parties, but if one legatee remove his share
out of the reach of the creditor and without. his connivance, he
has an undoubted right to procure satisfaction from the others.
The motion of complainants must therefore be allowed.

Cited: Grigg v. Williams, 51 N. C., 518.

NEWNAN v. NEWNAN,

From Rowun.

An appeal bond cannot be legally executed after the rise of the
County Court, nor will the appeal be sustained unless the bond is
executed in the County Court. The Superior Court cannot take
a bond to sustain an appeal. '

Tue plaintiff prayed an appeal from the judgment of the
County Court of Rowan, but did not execute an appeal bond
until after the rise of said court. The transeript of the record
was filed with the clerk of the Superior Court, and the defend-
ant’s counsel moved to dismiss the appeal, upon the ground that
the appeal bond bad not been legally executed; and the plain-
"tiff moved for leave to:execute an appeal bond in that court.
The case wak sent to this Court upon the question whether an
appeal bond, taken after the rise of the County Court, is good
to sustain the appeal; if not, whether the Superior Court can
take a bond to- sustain it.
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.Locke, J., delivered the opinion of the Court. The act of
Assembly regulating appeals from the County to the Superior
Court declares, “that all persons dissatisfied with the judgment
of the County Court shall be entitled to an appeal to the Supe-
rior Court; but before obtaining the same shall enter into bond

with two sufficient securities for prosecuting the same

(179) with effect.” . It seemns, therefore, that the County Court
have no power or authority to grant an appeal until they

have received from the appellant a bond and adjudged that the
security offered is sufficient. If, therefore, the party fail, dur-
. ing the sitting of the court, to obtain an appeal by executing a
bond according to the provisions of the act, he is precluded for-
ever thereafter from obtaining the same. The Court is there-
fore of opinion that this bond being executed after the rising -
of the County Court, the appeal intended to be prosecuted
thereon cannot be sustamed and that the Superior Court have
no authority to take a bond to sustain it. The appeal must

theréfore be dismissed.

BLACKLEDGE v. SCALES.

From Rowan.

A receives money for Bband pays it to C, who says he is authorized
by B to receive it. B sues A for the money. C is a competent
witness to prove that B authorized him to receive the money of A.

Turs was an action brought to recover money had and re-
ceived by defendant to the use of the plaintiff. Defendant,
being deputy sheriff of Rockingham County, received an execu-
tion at the instance of the plaintiff against one Patterson; upon
which he received the money claimed by the plaintiff in this
action. Defendant alleged that he had paid the money to the
plaintiff, ete. And to prove the payment he offered in evidence
the receipt of Alexander Tate for the money, saying that Tate
had been authorized by the plaintiff to receive it; and the prin-
cipal question in the case was whether Tate could be examined
as a witness to prove that plaintiff had authorized him to re- .
ceive the money of defendant. No written authority to receive
it was given to Tate.

By tur Couvrr. We are of opinion that Tate is a competent
witness to prove that plaintiff had authorized him to receive
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the money of defendant, on the ground that he is equally liable,
let the judgment be for or against the plaihtiff. Espi-
., nasse, 332. TFor, should the plaintiff recover against (180)
Scales, then Scales would recover of Tate; and if plain-

tiff cannot recover against defendant, then he would be entitled

to recover against Tate; so that as between the parties he
stands indifferent. '

TURRENTINE v. MURPHEY.

From Orange.

A creditor is not liable for the maintenance of his debtor in jail upon -
“a ce. sg. unless he discharges the debtor, and the debtor be un- |

able to pay for such maintenance.

Tu1s was an action brought by the plaintiff as keeper of the
public jail of Orange County to recover of defendant the
amotmnt of certain prison charges which had accrued by the de-
tention in prison of one Joseph Street, confined at the instance
. of the defendant upon a writ of capias ad.sutisfaciendum. It
was agreed that Street was at the time of his commitment and
still continued to be possessed of property more than sufficient

to pay for his own maintenance. He was in prison upon the

writ aforesaid when this action was brought; and the question
submitted to this Court was whether the defendant was liable
to the plaintiff for the maintenance of Street in prison.

By e Courr. We are not aware of any law by which the
defendant in this instance is liable to pay for the maintenance
of a prisoner committed on a writ of capias ad satisfaciendum.
The act of 1773, ch. 4, sec. 9, relied upon for the plaintiff,
seems alone to contemplate a case where the party at whose
instance the prisoner is confined thinks proper to discharge
him, and he should prove unable to pay his fees. But as this
case states the prisoner to be fully able to pay his fees, and
that he has never been discharged by defendant, the Court can
perceive no ground on which the defendant can be made liable
to the plaintiff’s demand.

Owverruled: Veal v. Flake, 832 N. C., 422.
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* SWEANY v. HUNTER.

From Johnston.

A witness summoned in a suit failed to attend; he was called out, his
forfeiture recorded, and judgment nisi entered against him. The
party at whose instance he was summoned promised that if he
would attend the next term and give his testimony, the forfeiture
should not be enforced against him. He did attend, but the for:
feiture was enforced. He brought this suit to recover damages
for breach of the promise. The promise is without consideration,
as it was only %o induce the plaintiff to do that which it was his
duty te do, without reward, except such as is allowed to wit-
nesses for their attendance. : ) .

(181) = TmEe plaintiff was summoned as a witness for the de- -
' fendant in a suit brought by him against one. Jesse
- Mitchell, and failing to attend pursuant to the subpeena served
on him, he was.at June Term, 1800, of Johnston County Court,
called out and judgment nisy for the forfelture, given by the
law for his failure to attend, was entered against him. After-
wards it was agreed between the plaintiff and defendant that
if plaintiff would attend at next term of the court and give his
testimony, the defendant would save him harmless as to the
forfeiture aforesaid. The plaintiff did attend at the next term
*and gave evidence and the case was tried ; after which defendant
sued out a scire facias against plaintiff upon the conditienal
judgment aforesaid, to which scire facias the plaintiff pleaded
that he had not been subpenaed. The jury found against the
truth of this plea; the judgment was rendered absolute upon
the scire factas, execution issued, plaintiff’s lands were sold, exe-
cution satisfied and the money paid to defendant. This suit
was brought to recover damages for the breach of the agree-
ment aforesaid, and it was submitted to the Supreme Court to
decide whether there was a sufficient consideration to support
the promise made by defendant to save plaintiff harmless as to
the forfeiture.

Looke, J., delivered the opinion of the Conrt. To ascertain
whether there is a sufficient consideration in this case to support
an assumpsit, it is first necessary to examine whether the plain-
tiff was not bound to attend the court by operation of the sub-
pena and without any additional recompense or reward. The
act of 1777, ch. 2, declares “that every witness being summoned
to appear in any of the said courts in manner as hereinbefore
described, shall appear aceordingly, and continue to attend from
term to term until discharged by the court or the party at whose
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instance such witness shall be summoned ; and in default

thereof shall forfeit and pay to the person at whose in- (182)
stance the subpeena issued the sum of £50, and shall be

further liable to the action of such party for the full damages
which may be sustained for want of such witnesg’s testimony,
who shall recover the same by scire facias, with costs.” From
this section the Court infers that to enforce the attendance of
a.witness at each and every term -during the continuance of the
suit, it is only necessary that he should be subpenaed once; and
if he fail and is called out, the forfeiture of £50 does not re-
lease the witness from an obligation to attend at the subsequent
term. And this inference the Court draws from two considera-
tions: first, because the law declares that he shall continue to
attend from term to term until discharged by the court or the
party at whose instance he was summoned, and is altogether
silent as to the forfeiture operating to release him; it states
expressly how long he shall attend under the subpeena and how
he is to be released; and, secondly, because the damages which
the act gives the remedy to recover against the witness could
never be obtained or enforced if, upon the first default made by
the witness, calling him out upon his subpena was to release
him from further attendance. Nor until he was examined
upon the trial of the cause, few instances would occur in which
the plaintiff would be enabled to ascertain what the witness
could have proved had he attended, and what proportion of
damages he sustained on account of his nonattendance; and if
he is to be discharged upon the first forfeiture, the plaintiff
would be deprived of this additional remedy.  But if the con-
struction given by the Court to the act of Assembly be correct,
the remedy is easy and the proof plain. - Suppose a witness to
be so material that on his testimony alonme a particular point
in the cause can be supported, and he fails to attend pursuant
to the subpena served on him: he is called out, the plaintiff
compelled to suffer a nonsuit by reason of his non-

attendance, or to continue the case, or, being noensuited, (183)
prays to have the nonsuit set aside and the cause re-

instated, which is granted to him upon payment of all costs up
to that time. At the next term the witness attends, the cause
is tried, and the plaintiff recovers. Surely, the plaintiff would
be entitled to recover these costs by way of damages sustained
by him from the absence of the witness. But it is said that the
part of the act can still be enforced by taking out a second sub-
pena. This would expose the plaintiff to more trouble and
expense than the law intended to-impose upon him; and if the
Legislature had intended {0 expose him to this trouble and ex-
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pense, they would have expressed such intention; but they have
expressly said the contrary by compelling the witness to attend
until discharged under one subpeena. Suppose the mode of
suing out other subpeenas upon the default of witnesses was
adopted, and in a case where there might be twenty witnesses,
each witness fails to attend for two or three terms and is called
out at each court, and new subpwmnas are issued, the plaintiff
finally recovers: would it be just or fair to make the defendant
pay for all these subpenas? or would it be any object to the
plaintiff to bring an action on the case against each witness to
recover the costs of gingle subpwna? If not, then this addi-
tional expense is to be incurred by the plaintiff, who- has ob-
tained his judgment and who, the law intends, should recover
all his costs. The Court is therefore of the opinion that this
witness was under an obligation to attend the courts without
any additional reward, and by virtue of his subpeena; and if
80, the promise on which this suit is ‘brought is without consid-
eration, and must be regarded as a nudum pactum. It isa rule
well settled that an assumpsit will not lie to recover money
promised for doing that which it was the party’s duty to do
without reward. Stotesbury v. Smith, 2 Bur., 924. Judgment
must be entered for the defendant.

Cited: - Fulbright v. McElroy, 82 N. C., 42.

(184)
LEDBETTER v. LOFTON, ApMINISTRATOR oF DUNN.

From Rowan.

Affidavits may be read to support the affidavit on which the writ of
certiorari was granted, as well as to contradict that of the de-
fendant to the writ, and depositions taken in a suit then pending
between the same parties may be read upon a motion to dismiss
the certiorari.

A cErTIORARI Wag obtained by Ledbetter to repeal letters of
administration granted to the defendant Lofton on the estate of
Allen Dunn, deceased. The cerfiorari was obtained pending a -
suit brought by Lofton as administrator of Dunn against Led-
better, to recover sundry negroes in the possession of Ledbetter,
in which suit several depositions had been taken. The cerfio-
rart was obtained upon the affidavit of Ledbetter, who set forth
that the letters of administration had been granted to Lofton
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by the County Court of Montgomery, and after stating the facis
upon which the application to repeal the letters was founded,
ho prayed that a writ of cerfiorari might be granted, to be
directed to the sheriff of Montgomery, commanding him to go
1o the justices of the Court of Pleas and Quarter Sessions for
Montgomery County and to the clerk of said :court and .cause:
them to certify the record of granting of letters of adminis-
tration of the estates of Allen Dunn, deceased, to Lewis Lofton, °
to the judges of the Superior Court of Law for the district of
Salisbury. Upon the return of this writ of certiorar:i into the
Superior Court of Law for Salisbury District, Lofton filed his
afidavit contradicting many of the facts contained in the aff-
davit of Ledbetter and moved that the certiorar: be dismissed.
Upon which the counsel for Ledbetter moved for leave to offer.
to the court affidavits to support the affidavit.of Ledbetter upon
which th® certiorars had been granted, and also to contradict.
the affidavit of Lofton. A motion was likewise made to read
to the court certain depositions taken in the suit aforesaid.
And the following questions were ordered to be sent to thls.
Court for decision::

1. Whether affidavits filed at or after the return of the cer-
tiorare can be read to support the affidavit upon Whlch the
certiorart was granted. :

9. Whether afidavits filed at the same term can be ( 185)
read to contradiet the affidavit of Lofton.

3. Whether the depositions taken in the suit wherein Lofton
administrator of Dunn, was plaintiff, and Ledbetter was de.
fendant, previous or after the certiorari was granted can be
‘read in this case.

By tEE Courr. We are of the opinion that affidavits may
be read to support that on which the certiorari was granted, as
well as to contradict that of Lofton; and that the deposmons
stated in the case may also be read.

NoTE. ~—Th1s case was subsequently referred to this Court, at July
Term, 1809, post, 224, upon the question whether proceedlngs to re-
peal letters of admlmstratlon ought not to commence in the court
which granted-the letters, and the Court held that they ought, and
therefore dismissed this certiorari.
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DEN oN Demise of TaE TRUSTEES OF THE UNIVERSITY OF
NORTH CAROLINA v. CAMPBELL. -

From QOrange. |

Neither the act of 1800, repealing the laws granting escheated lands to
.. the Trustees. of the University, nor bringing a suit. by the
escheator under the act of 1801, suspends the statute of limita-
tions as to the trustees, whose right was sought to be divested
by those acts.

- THis was an ejectment for a house and lot in the town of
Hillshorough. Andrew Watson, of North Britain, was seized
of the said lot, and he dying without leaving any person in the .
United States capable of taking from him by descent, the lot
escheated and vested in the Trustees of the University under
the act of 1791, which granted to the said trustees all the lands
within this State which had escheated or should thereafter
- edcheat. The lot 'in question escheated previous to 1800, in
which year the Legislature passed an act declaring “that all
acts and clauses of aets which before that time granted power
to the Trustees of the University of North Carolina to seize
and possess any escheated or confiscated property, real or per-
sonal, were thereby repealed and made void; and that all
escheated or confiscated property which the said trustees had
not legally sold by virtue of said laws should revert to the State
and be considered the property of the same as though
(186) the said laws had néver been passed.” The Legislature
: at the next session, in 1801, passed an act directing the .
judges of the Superior Courts to appoint escheators and com--
missioners of confiscated property, whose duty it should be to
sue for and reduce into possession all escheated and confiscated
property to the nse of the State. Under this act Henry Shep-
pard was appointed escheator for Hillsborough District, and
instituted suit against the defendant for the lot in question.
Pending this suit, the case of the Trustees of the University
against Foy was decided in this Court, in which this Court
decided that the act of 1800 aforesaid was unconstitutional and
void, and that the rights granted to the trustees by the act of
1791 remained unimpaired. In consequence of this decision,
Sheppard dismissed the suit aforesaid which he had instituted
on behalf of the State, and the Trustees of the University
brought the present suit. More than seven years had elapsed
from the time of the escheat to the commencement of this suit,
during which time the defendant and those under whom he
claimed had possession of the lot under color of title. And it
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was agreed that in this case the statute of limitations barred
the right of entry in the lessors of the plaintiff, unless the said
statute was suspended in its operation as to them, either by the
act of 1800 or by the commencement of the suit aforesaid by
Sheppard at the instance of the State under the act of 1801.
And it was referred to this Court to decide whether the statute
of limitations was suspended as to the lessors of the plaintiff,
by both or either of these events.

Tavror, J., delivered the opinion of the Court. In deciding
~ this case against the plaintiffs we cannot but. feel the extreme

rigor and hardship which result from theé application of a rule
of law which, however we are bound to administer, we have no
power to relax. We should seize with avidity any solid ground
or prineciple upon which we eould consider the act of limitations.
to be suspended ; because the forbearing to sue has arisen
from deference to a legislative act which, until it was (187)
submitted to a judieial examination, was believed to be
obligatory upon the plaintiffs. Bui we know of no authority
which will warrant us in adding this to the exceptions eontained
in the act of limitations. Nor do we conceive that a suit being
instituted on behalf of the State by the escheator will create a
difference; for that claim was opposed to the claim of the trus-
tees and was in consequence of the law by which their title was
sought to be divested. '

WOODFORK v. BROMFIELD.
From Stokes.

The return of two nihils good service of a scire feacias against bail.

Woopnrorg was bail for one Samuel Robinett in an action
brought against him by Bromfield in Stokes County Court.
Bromfield obtained judgment and sued out a capias ad satis-
faciendum against Robinett, which was returned by the sheriff
of Stokes “Not found.” A scire facias was then issued against
Woodfork, the bail, which was returned “Not found.” An alias
scire facias was issued, which was also returned “Not found.”
‘Whereupon Bromfield signed judgment against Woodfork “ac-
cording to scire facias,” and sued out an exécution. Woodfork
brought a writ of error to reverse this judgment, and the error
assigned was “that ‘the scire facias upon which the said judg-
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ment was rendered was not made known to Woodfork, the bail.”
And it was referred to this Court to decide Whether there be
~error to reverse the Judgment

By raE Courr. The act of Assembly which gives the scire
facias against bail says “that no execution shall issue there-
on until the same shall be made known to him.” What shall
be considered a sufficient making known is a question of law,

and it will be found in 4 Baec. Abr,, 422, that the return .
(188) of two nihils is considered as such and the practice

being uniform upon this point, we think it ought not now
to be altered ; especially as the plaintiff would thereby be with-
out a suitable and just remedy in cases where the bail should
abscond, as no attachment would lie until there was a judg-
ment against him; and it has been held that no sult can be‘
brought upon bail bond.

PEACE anp KITTRELL v. PERSON axp GORDON, BAiL oF
MORRIS.

From Gmnvill'e.

Surrender of the principal by his bail at any time before final judg-
ment upon the scire facias discharges the bail from the costs of
the scire facias. A witness summoned by each party to a suit is
entitled to compensation from each.

Tue plaintiffs recovered a judgment against Morris in Gran-
ville County Court, and after the return of a capias ad satis-
faciendum against him they sued out a scire facias against the
defendants, who were the bail of Morris, upon which scire
facias the plaintiffs obtained judgment, from which the defend-
ants appealed to the Superior Court of said county; and the
transcript of the record being filed with the clerk of the Supe-
rior Court, the defendants brought Morris into court and sur-
rendered him in discharge of themselves. The plaintiffs-ad-
mitted the surrender, prayed the body of said- Morris into cus-
tody and judgment agamst the defendants for the costs on the
scire factas up to the time of the surrender, which was objected
to by the defendants.

In this case each party had summoned the same person as a
witness, who moved the court to prove his attendance against
each; and two questions were referred to this Court: first,
whether the plaintiffs - were entitled to judgment against de-
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fendants for costs upon the scire facias up to the time of the
" surrender; and, secondly, whether the witness summoned by
each party was entitled to compensation from each. :

By rur Courr. The surrender of the principal; being an
effectual discharge of the bail, subjects the plaintiffs in the
action to.the costs. For the act of Assembly provides
that the party cast shall pay.the costs. Had the sur- (189)
render been put in issue and found for the defendant,
this must have been the consequence, and the same effect must
follow if the plaintiff, knowing that the surrender can be estab—
lished, surceased his scire facuas.

A witness summoned for both parties is ent1tled t0 ecompen-
sation from both; his delinquency would expose him to forfeit-
ures at the 1nstan.ce of both it is but Just that his punctuality
should benefit him.

-

THE EXECUTORS or ALLEN v. WATSON.

A bequeathed negroes and other personal property to his wife during
her life; and after her death to be sold and equally’ divided
among his children. After her death, B converts the property to
his own use. The executors of A can bring trover for this con-
version.

TH1s was an action of trover, brought for certain horses, cat-
tle and sheep bequeathed by the plaintiff’s testator to his widow,
in the words following, to wit: “I give and bequeath unto my

-beloved wife, Elizabeth Allen, six negroes, to wit, Idy, Fib,
- Nazora, old Jack, Nimbri and Squire; also, three horses, one
- by the name of Voltalre, one by the name of Brandy, and one
by the name of Ball; also, ten cows and calves, eighteen head
of sheep, four feather beds and furniture, and four lots in the
town of  Smithfield, known and dlstmgulshed by the numbers
8,9, 10 and 11, during her natural life, and after her decease
to be sold and equally divided among my children.” - After the
death of Elizabeth Allen, the Wldow, the defendant eonverted
: the "personal property, mentioned in the above bequest, to his
own .use. The defendant-at the time of the conversion was
guardian to four out of five of the testator’s children. It was
_contended on behalf of the defendant that the executors of
Allén, after their assent to the bequest for life, had no property
“in the ‘articles converted, and cotild not bring trover to recover
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damages for the conversion; and it ‘was referred to this
(190) Court to decide whether the plaintiffs ean support this
action.

TAYLOR, J., delivered the opinion of the Court. The evident
construction of this will is that after the life estate is exhausted,
the executors shall sell the property for the benefit of the chil-
dren. The assent operates only upon the life estate; because,
before the remainder can vest in the children, a sale must take
place. It is the circumstance by which this case is distinguished
from the common cases, where an assent to the first taker vests
the property in the remainderman. The executor must be eon-
sidered as trustee for the purposes of the sale and distribution
amongst the children, and therefore have a right to recover.
Judgment for the plaintiff.

Cited: Acheson v. McCombs, 38 N. C, 555; Baines v.-Drake,
50 N. C., 154; Windley v. Gaylord, 52 N. C., 57; McKay v.
Guirken, 102 N. C., 24.

. SAWYER ET AL v. TRUEBLOOD’S EXECUTORS.

A bequeaths personal property to his five daughters, naming them,

"' “to them and their disposal.”” Three of the daughters die in the
lifetime of testator. The shares given to the three who die are
to be distributed among the next of kin of testator and do not
survive to the other two daughters.

Josiar TruesrLoop by his will bequeathed one-half of his
movable estate to his wife, Elizabeth, during her natural life,
and gave “ to his daughlers, Ruth, Mary, Savah, Elizabeth and
Anne, all the remaining port of his movable estate, to them and
thesr disposal.” The daughters Mary, Sarah and Anne died
in the lifetime of the testator. Ruth and Elizabeth intermar-
ried with the plaintiffs Sawyer and Relf, and claimed of the de-
fendants that part of the residue of the estate bequeathed to
the three daughters who died in the lifetime of the testator;
and it was referred to this Court to decide whether that part
of the residue so bequeathed to the three daughters who died
as aforesaid had lapsed and become subject to be distributed
among the next: of kin, or vested in the complainants as sur-
vivors.

TavLor, J., delivered the opinion of the Court. There being
no words of severance in the devise to the dauwghters, it would
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at common law have been a joint tenancy; but by the

act of 1784 it is eonverted into a temancy in ecommon. (191)
Each of the daughters, then, had a fifth of the residue
bequeathed to her in common, and the shares of those who died
in the lifetime of the testator must be considered as so much
of the testator’s property undisposed of by will. As to those,
‘the bequests have become void and cannot be elaimed by the
gurvivors. .

WHEST Er AL -v. COKE, ApMINISTRATOR 0F BLAND.

From Caswell.

After the answer to an injunction bill has been filed, the bill ¢anfiot
be amended before the hearing. Affidavits will not be recsived
- by the court to support the allegations of an injunetion Bill.

Coumprarnants filed their bills in the Court of Equity for
Caswell County, for the purpose of enjoining a judgment at
law recovered against them by the defendant. An injunetion

- 'was granted and the defendant put in his answer. The cause
came on to be heard upon the bill and answer, and defendant’s
counsel moved to dissolve the injunction; the counsel for the
conmplainants moved to amend the bill and also to read to the
court sundry affidavits in support of the facts charged in the
bill. The defendant’s counsel had wo previous netice of this
motion to amend and read affidavits; and it was referred tfo
this Court to decide whether, upen the hearing of this bill and
answer, the Court will allow complainatits to amend the bill or
to read affidavits of other persons in support of its aHegations.

- By tur Courr. After the answer to an injunction bill has
been filed, the bill cannot be amended before the hearing, par-
ticularly, if no previous notice of the amendment be given to
the defendants. To permit such amendment would introduee
improper delays in injunction caunses, and. other mischiefs which
ought to be avoided. Nor will the Court permit the eomplain-
ant to support his hill by affidavits of other persons. It has
been the constant practice of the Court to decide injumetion
causes upon the bill and answer; and altheugh, in some

" instances, this praetice may produce an injury to a com- -(192)
plainant, it has been found to be salutary. The dofend-
ant has a judgment at law, and if he swears away the equity
of complainant’s bill, the injunction must be dissolved and the

law take its course.
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RUTH GIVINS -v. BDWARD GIVINS' EXECUTORS AND
DEVISDES

me S a,lwbm"y District.

Testator directs his debts to be paid out of his personal estate;
“charges his real estate with the maintenance of his wife; gives
£1,000 to an only daughter, and after giving other pecuniary
legacies, he gives the remainder of his estate to his three sisters;
the personal estate is exhausted in the payment of debts. The
legacy of £1,000 to the daughter is a charge upon the real estate.

Tur complainant filed a bill in the Court of Equity for Salis-
" bury District against the executoms and devisees of Edward
Givins, deceased, to compel the payment of a legacy of £1,000,
_given to her by the said Edward in his last will. The personal
-estate had been exhausted in the payment of testator’s debts,
and ‘the question sent to this Court was whether the legacy
_clainied by complainant was a charge upon the' real estate.
‘Thsé testator, after directing his just debts and funeral expenses
to  be paid out ‘of his personal estate, gives to his wife £1,000,
‘and charges his real estate with her maintenance; then follows
the bequest to complainant: “I give and bequeath "t my daugh-
“ter, Ruth, £1,000,” He gives a few other pecuniary legacies,
“and then gives all the remaining part of his estate to his three
fsifst'ers. ‘The complainant was testator’s only daunghter.

A H enderson for complamant

TAYI OR; J dehvered the opinion of the Court. The. testator
'du-eets thé fund out of which the wife’s maintenance shall be
made, but is silent as to the pecuniary legacies. He is also
particular in requiring his debts to be paid out of his personal
“estate; and this furnishes some implication that he did not also
mean. to render that liable to the payment of the legacies. But
when he devises the remainder of his estate to his sisters, etc.,
the necessary construction is that they shall be entitled to What—
eyer is left after the payment of his debts as well as legacies.
It would be umeasonable to give the will such a construction as
would give the sisters their resuduum and deprive the
"'(194) daughter, an ‘only one, of her pecuniary legacy; more
, especially when it cannot be’ collected from the will that
“any infention of that sort was entertamed by the testator.
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BENZIEN ET aL. v. LENOIR ET AL.
From Iredell.

1. Deeds executed in England, for lands in this State, were proved
before the lord mayor of the city of London, and the probate
thereof certified under the seal of the mayoralty. They were

~ then transmitted to this State; and. arrived in 1771, but not regis-
tered within twelve months thereafter. They. cannot be read in
evidence under the act of 1715, ch. 38, as that act requires them
to be registered within twelve months after their arrival.

2. But the act of 1770, ch. 7, having declared “that all deeds, etc., not
. already registered, acknowledged or'proved shall and may within
two years after the passing of this act be acknowledged by the .
grantor, etc., or proved by one or more of the subscribing wit-
nesses, and tendered to the registers of the counties where such
lands lie, and shall be as.good and valid, ete., as if they had been
acknowledged or proved and registered agreeably to the direc-
tions of any act of Assembly theretofore made,” and the deeds
having been registered within two years from the passing of the

act, shall be received in evidence. And a further probate of the
deeds is not necessary, under this act, to entitle them to registra-
tion, they having been legilly proved before. :

3. A power of attorney executed in 1772, in Ireland, to-sell lands in
this State, and proved before the mayor of the city of Carrick-
fergus, in 1774, and the probate certified under the seal of the
mayoralty, is not admissible in evidence, as there was no law be-
fore 1793 for the probate and registration of such powers of
attorney.

4. And this defect is not cured by a registration of the power of attor-
ney, under the private act of 1782, ch. 36, sec. 3, which directs
“that this power of attorney shall be admitted o probete and
registration in the county of Wilkes, and be as good and valid as
if the confiscation actshad never passed”—for by this act a fu-

~ture probete as well as registration were necessary to give va-
lidity to the power of attorney. -

5. There being no law before 1793 for the probate and registration of
powers of attorney to sell lands, a power of attorney proved be-
fore a judge of our Superior Courts in 1779, and registered upon
his certificate of probate, is not admissible in evidence.

TrEr bill charged that the complainants were members. of the
wnitas fratrum of this State, and instituted this suit on be-
half of themselves and all other membets of the said
‘unatas fratrum. That in 1754 the Earl of Granville (195)
granted two tracts of land lying in the county of Wilkes, ’
to Henry Cossart, in trust for the unitas fratrum. That Henry
Cossart died previous to 1776, leaving Christian Frederick
Cossart, of the county of Antrim, in the kingdom' of Ireland,
his heir at law, upon whom the said lands descended. That
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Christian F. Cossart was, at the time of the descent, and still
continued to be a British subject; that since the descent he had
never come over into this State, and that by the declaration of
American indepenidence he had become an alien, whereby, or
by virtue of the confiscation laws passed in 1777 and at divers
times afterwards, the lands held by him in trust as aforesaid, as
to the legal title thereof, were supposed to have become vested
in the State of North Carolina; but complainants were advised
that the said lands having become vested in the State by a vol-
untary acquisition, in default of any legal proprietor, the equi-
table interest in trust which the unitas fratrum before had
therein was in nowise impaired or injured ; and that any person.
obtaining a grant or conveyance of the legal title from the
State, for the said lands, either fraudulently, with intent to
defeat the trust estate of the unitas fratrum, or with notice of
the equitable interest which the wnitas fratrum had in said
lands, became seized of the legal estate in trust for the unitas
fratrum. :

That Christian F. Cossart, after the descent to him as afore-
- said, to wit, in November, 1772, in order that the said lands
might be sold for the use and benefit of the unitas fratrum, and
the moneys arising therefrom might be applied to their use or
as they should direct, executed in due form of law his power
of attorney, whereby he empowered Frederick William Mar-
shall to sell and dispose of said lands in his name, and also
empowered him to constitute one other attorney or attorneys

under him, with power to perform all other matters and
(196) things in relation to the said lands which might be
deemed requisite. -

That Marshall did not sell the lands, and being called by his
affairs into Europe, he, previous to his departure in July, 1774,
executed his power of attorney, whereby he appointed John
Michael Graff, one of the members of the unitas frotrum, to
execute all and singular the matters and things to the execution
of which he had been appointed by divers persons in Europe
therein named or described. ‘

That pursuant to the powers contained, or supposed and in-
" tended to be contained, in the said power of attorney, Graff, in
July, 1778, as attorney of Christian F. Cossart, the trustee in
respect to the said lands, articled to sell and convey the said
lands to Hugh Montgomery for the sum of £2,500, proclamation
money, of which sim he received £1,000, and thereupon, by a
deed duly executed to pass the said lands, supposing Graff to
have been legally empowered thereto, he bargained and sold the
said lands to said Montgomery in fee simple.
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- 'That for securing the residue of the purchase money to be

paid to Graff, for the use and benefit of the unitas fratrum,
Montgomery, by deed duly executed for that purpose, demised
to Graff the said lands for and during the term of five hundred
years, with a proviso therein inserted that the same should be-
come void on the payment of the principal money with interest,
as therein stipulated.:

That Graff soon afterwards died, and Trangot Bagge became
his administrator in due form of law; whe, well knowing that
the said term had vested in Graff in trust for the unitaes frat-
rum, in November, 1784, assigned the same in due form of law
to Frederick W. Marshall, then the agent and trustee of the
said unitas fratrum, to be possessed by them.

- That Marshall had died, having before his death (197)
published in writing his last will and testament, bear-
ing date in the month of December 1801, and thereby de-
vised all his interest and right in and to the said lands to the
complainant, Christian Lewis Benzien, and thereof appointed
sdid Benzien, with Jacob Van Vleck and John Gebhard Cunow,
executors, which will had been duly proved in Stokes County
Court, and the complainant, Benzien, had taken upon himself
the burthen of the execution thereof in North Carolina.

That Montgomery, by deed duly executed in 1779, conveyed
the said lands to trustees and the survivors or survivor of them;
that all the trustees were dead except John Brown, who held
the lands in trust for two infant children, until their arrival
to age; that Montgomery also made his will, and thereby
charged the proceeds of the residue of his real and personal
estate with the payment of his debts, and especially with the
payment of his debt to the Moravians. That the same persons
named as trustees in the deed aforesaid were appointed execu-
tork of his will, who proved the same and undertook the execu-
tion thereof.

The bill then charged that J. Brown, the surviving executor
delayed the payment of his debt, upon the ground that he, as
surviving trustee under the deed &foresaid, could not get posses-
sion of the said lands, excepting only a small part thereof.
And further charged that William Lenoir and ethers, having °
notice of the equitable interest of the unitas fratrum in the said
lands, and intending fraudulently to defeat that interest, had
obtained from the State grants for the said lands, under which
they had entered and still kept possession thereof.

The bill then prayed that Lenoir and the other defendants
might be deereed to convey to John Brown, the surviving trus-
tee as aforesaid, such right and title as they had aequired to
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the lands under their grants, and to surrender up to him the
possession of said lands; and that Brown, as surviving executor

of Montgomery’s will, might be decreed to pay the bal-

©(198) -ance of the purchase money.

The defendants, in their answer, pray that complain-
anfs may be put to the proof of their title, deny notice thereof,
and rely upon the statute of limitations.

This cause coming on to be heard, the complainants offered to

read in evidence, (1) the grants from Lord Granville to Henry
Cossart; (2) the power of attorney from Christian F. Cossart
to Frederick W. Marshall; and (3) the power of attorney from
Marshall to Graff. This was objected to by the defendants’
counsel upon the following grounds: As to the grants from
Lord Granville to Cossart, they were executed in England and
proved before the.lord mayor of the city of London, and the
- probate certified under the seal of the mayoralty; they were
therefore duly proved agreeably to the provisions of the act of
1715, ch. 38. But it did not appear that they had been regis-
tered within twelve months after their arrival in this country,
-as the said act requires. As to the power of attorney from
Christian F. Cossart to Marshall, it was proved before the
mayor of the city of Carrmkfergus in Ireland, and the probate
certified under the seal of the mayoralty. Upon this probate
it was registered in the register’s office for Wilkes County. But
there being no public act of Assembly then in foree aunthorizing
the registration of powers of attorney, executed in foreign parts,
upon such a probate and certificate, it was contended that the
private act of 1782; ch. 86, “to vest in Frederick William Mar-
shall, of Salem, all the lands of the Unitas Fratrum in this
State ¥ had authorlzed the registration of this power of attor-
ney upon this probate and certificate. - As to the power of
attorney from Marshall to Graff, it was proved before Samuel
Spencer, Esq., one of the judges of the Superior Courts, by one
of the subscribing witnesses, in March 1779, and registered
upon Judge Spencer’s certificate; but it was alleged that there
was then no act of Assembly in force authorizing the judges of
the Superior Courts to take probate of such’ powers of
(199') attorney. This case was sent to the Superlor Court
upon the following questions:
- 1. Whether the grants and powers. of attorney ‘aforesaid
were not sufliciently authenticated to be read in evidenee. -
2. - Whether, if the grants be well anthenticated, the com-

plamants may 10t proceed. against the defendants, although the

powers of attorney be defective in their authentlcatmn
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Bakeg,; J., delivered the opinion of the Court. The first -
quéstion ‘which presents itself for consideration in this case
is whether the grants from Lord Granville to Cossart have been
‘properly proved and registered. The act of 1715, ch. 38, directs
“that all deeds, ete., made in foreign parts, which shall be
acknowledged or proved before the chief magistrate of any city,
town or corporation, within the dominions of the XKing of
Great Britain, and registered in the precinet where the land
Lieth, within one year after the arrival of such deed, shall be’
good and valid in law, ete.”  These grants which were made
in foreign parts, were proved before the Lord Mayor of Lon-
don on 4 September, 1770, and arrived in this country about
the latter part of that year, or the beginning of 1771, but were
not registered until March, 1772, which. was moré than twelve
months after their arrival; so that they were not registered
agreeably to the provisions of that act. But the Legislature
passed an act in December, 1770, ch. 7, which declares “that
" all deeds, ete., not already registered, acknowledged or proved,

shall and may, within two years after the passing of this act,
be acknowledged by the grantor, etc., or proved by one or more
of the subscribing witnesses, and tendered to the registers of
the counties where such lands lie, and shall be as good and
valid, ete., as if they were acknowledged or proved and regis-
“tered agreeably to the directions of any act of Assembly here-

tofore made.” And it appears that the grants in ques-

tion were registered within two years after the passing (200)
" of this act, that is, in March, 1772; and so far the act

was complied with. But it s contended that they .were not
. proved at any time afterwards, whereas the act requires that
they shall be proved: or acknowledged as well .as registered -
within two years. We cannot consider that this was necessary
after they had been legally proved before. The act intended
to provide for future probate and registration, where either had
been omitted to be done in due time. The probate here was in
due time, and there could be no reason to require a second pro-
bate, where thie grantee was not laboring under any inconve-
nience on that decount; the defect being in the registration,
and not in the probate., The registratmn, however, was in
Rowan County, when the lands lay in Wilkes; and on that
account it was not a compliance with the act. But the Legis-
lature passed an act in 1806, ch. 13, giving a further time of .
twelve months for the reglstratlon of grants under such cireum-
stances, It appears that these grants were afterwards regis-
tered in Wilkes County within the twelve months; and we think
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that this gives validity to them, and entitles them to be read
- -in evidence as if they had been registered in due time in the .
first instance. : ‘

The second question is  whether the power of attorney from
Cossart to Marshall has been proved in such a manner as to
admit of its being read in evidence. There was no law until
lately, that we know of, which allowed of the probate and regis-
tration of powers of attorney. The probate, therefore, of this
before the Mayor of Carrickfergus, in Ireland, in 1774, and its
subsequent registration in Surry County in the same year, being
not warranted by law, would not justify the court in receiving
it in evidence without further proof. But this defect the com-
plainants attempt to remedy by an act of Assembly passed in

1782, ch. 86, sec. 3, which provides that “this power
-(201) of attorney shall be admitted to probate and registration

in the county of Wilkes, and be as good and valid in law
as if the confiscation acts had never passed,” by which we con-
ceive that a future probate as well as registration were contém-
plated to give validity to it, as the former proof must be con-
sidered as if there were none at all, the same not being made
under any legal authority. So that one of the requisites of
the act of 1782 not being performed, the power of attorney is
not proved and. registered in the manner required by the act,
and cannot be read in evidence, :

As to the power of attorney from Marshall to Graff, the only
proof of it which appears was before Judge Spencer, in 1779,
and that not being made under the authority of any act of
Asse;nbly, the power of attorney canmot be read without other -
proof. . S

As to the question whether the complainants cannot proceed
-against the defendants, although the foregoing powers of attor-
ney should not be authenticated by legal proof of their execu-
tion, we are of opinion that complainants may proceed, inas-
much as the trust estate (if any there was) vested in the unitas
fratrum by the deeds from Lord Granville. But as this part
of the case can be examined and decided on at the hearing with
more correctness, we permit the complainants to proceed, sub-
ject to such objections at the hearing as this part of the hill
may be exposed to.
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o (202)
NEIL'S EXECUTOR v. HOSMER’S EXECUTORS.

From Chowan,.

1. Act of 1715, ch. 48, sec. 9, barring the claims of creditors against
the estates of deceased persons.

2. A demised lands to B, and B covenanted in the indenture of demise

. to pay $50 annually for the rent. The demise was made in 1790,
and B died in 1794, having had possession of the premises until
his death. The demise expired in 1803, no rent having been paid.
A sued the executor of B upon the covenant of the indenture for
the rents ; the suit was brought in 1804, and the executor pleaded
the act of 1715, ch. 48, in bar. Plea sustained; for the defend-
ants are not sued upon their own possession, but upon the posses-
sion of their testator, upon his pernancy of the profits of the de-
mised premises, and not their own, and they must answer as his
representatives. The act-barg after seven years from the death
of the testator, although great part of the rent did not become
due until more than seven years after his death; no notice of
the debt having been given to the executor within the seven
years. . .

TrIis was an action of covenant, in which the jury found a
special verdict, setting forth that Mary Blount, widow, being
seized and possessed of an estate for life in certain lands in
Pasquotank County, with Sylvester Hosmer, on 23 December,
1790, executed a certain indenture, whereby the said Mary “de-
mised, leased, and to farm let to the said Sylvester, his execu-
tors, administrators and assigns, the said lands with the appur-
tenances, to have and to hold the said lands with the appur-
tenances to the said Sylvester, his executors, administrators and
assigns, from 1 January then next following, for and during
the term of the natural life of the said Mary, yielding and pay-
ing the sum of $50 annually, the first payment to be made on
1 January, 1792.” By virtue of this indenture, Hosmer entered
and took possession of the premises, and continued in possession
thereof until his death, in March, 1794, Hosmer made a will
and appointed the defendants his executors, who proved '
.the will and undertook the execution thereof. Hosmer (203)
left sufficient assets, which came to the hands of his
executors, to pay the rents reserved in the said-indenture of
demise, and all other just debts ahd demands against his estate.
In the beginning of 1797 Mary Blount intermarried with Henry
Neil, and lived with him until his death, in October, 1802, when
said Henry died, leaving said Mary him surviving. Henry
Neil did not at any time during his marriage with said Mary
demand or receive any part of the rent of the demised premises;
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that the said rent remained unpaid, and with the rents which
accrued after his death, remained unpaid at the time of bring-
ing this suit. In 1803 Mary Neil, the widow, made her will,
appointed the plaintiff executor thereof, and shortly afterwards
died. The writ in this case was sued out on 22 September,
1804, and the defendants pleaded “the general issue, covenants
not broken, plene administravit, and the act of 1715.”

The case was sent to this Court for the opinion of the judges. i

Slade for plaintiff,
Browne for defendants.

(206) By tae Courr. The act of 1715, ch. 48, sec. 9, bars

the plaintifi’s claim. The principles of this decision be-
ing stated at large in the case of McLellan v. Hill, decided by
this Court at June Term, 1804, it is unnecessary to repeat them
here. Let judgment be entered for the defendants.

(207) |
HARTMAN v. MCcALISTER.

From Wilmington District.

. :

A demised a lot in Wilmington to B for five years, and in the in-

denture of lease covenants that if B, at any time before the ex-

piration of the lease, should be willing to purchase the lot, he

would convey it to him upon payment being made to him of $700.

Before the lease expired, B elected to purchase the lot, and paid

$70 of the purchase money, He failed to pay the balance before

the expiration of the lease, and requested further time, which

was allowed. He wstill failed to pay, and A tendered to him the

$70, brought an ejectment and recovered judgment. B defended

» the suit, and failed to tender the balance of the money. He then

filed a bill, offering to pay the balance, and prayed that A might

be decreed to receive the money, convey the lot, and be enjoined

from disturbing his possession. Injunction granted, and decree

made according to the prayer of the bill; for, the day of pay-

ment not being expressly stipulated, and the.contract of purchase

in part performed, the court will grant a reasonable time to B

to complete the contract; but he must pay the costs, both at law
and in equity.

Ox 19 March, 1799, MecAlister demised part of a lot in the
town of Wilmington to Hartman, to hold for the term of five
years, at an annual rent of $30, and in the indenture of lease
covenanted and agreed with Hartman, “that if he, the said
Hartman, or his heirs or assigns should at any time before the
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expiration or upon the expiration of the lease be willing to pur-
chase the said piece of land, that he, the said MecAlister, his
heirs or assigns, should and would, upon the payment of $700
to him or them, make, convey and execute, by proper and firm
warranty deeds of conveyance, a right and absolute property in
and to the land to the said Hartman, his heirs or assigns, for-
ever,” And MecAlister further covenanted that if Hartman
should not purchase the premises, then, at the expiration of the
lease, any houses or buildings that might be erected thereon by
Hartman should be valued by two indifferent persons,

and the amount of the valuation paid to Hartman or his (208)
assigns, ete. Hartman entered under this lease, and
erected several houses; he paid the ground rent to McAlister,
and in February, 1804, paid him $70 in part of the purchase
money for the premises, and took a receipt in the following
words: “Wilmington, 2 February, 1804. Received of Jacob
Hartman $70, in part payment for a lot bought of me on the
southeast corner of Dock and Front streets. Chs. McAlister.”
The lease expired in December, 1804, and McAlister, supposing
that by the agreement aforesaid Hartman was bound to pay
the whole of the purchase money before or at the expiration
of the lease, applied to Hartman a short time after the lease
expired, and insisted upon having the business respecting the
lot settled. Hartman requested an indulgence of ten days for
the balance of the purchase money. MecAlister granted an in-
dulgence of twenty days; at the end of which time he wrote to
Hartman that he would extend the time of payment for ten
days more, but that if the money was not then paid, he would
expect to receive the sum of $120 per year as rent. No answer
being returned to this letter, nor any further payment being
made or offered by Hartman MeAlister tendered to- him the
$70 which he had received as before stated, and instituted an
action of ejectment against Hartman, and obtained judgment.
Whereupon, Hartman filed this bill, praying that he might be
permitted to complete his purchase of the premises, offering to
pay the balance of the purchase money, and that McAlister
might be decreed to convey, and be enjoined from disturbing
his possession.. MecAlister having filed his answer, the case was
sent to this Court for the opinion of the judges.

Gaston for cdmplainant. (210).
Duffy and Willsams for defendant.

Baxer, J., delivered the opinion of the Court. The com-
plainant, by the agreement which he made with the defendant,
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was allowed time until the expiration of his lease fo determine
whether he would purchase the lot in question or not, for the
sum ‘of $700; and although it is probable that the parties in-
tended the same should be paid at or before that time, yet, as
the words of the agreement do not expressly require it, and as
the complainant made a payment of $70 before that tlme which
the defendant received in part of the purchase money, it appears
that complainant manifested his determination to make the
purchase, and the defendant confirmed it by his receipt of the
money. We therefore think that he should be compelled to con-
vey to the complainant the lot in question, upon his paying to
the defendant the balance of the said $700, with the interest

thereon; and we direct that the same be paid by the
(211) complamant within forty days after he shall be served

with a copy of the decree to this effect; and that upon
the payment of the said prineipal and interest the injunction
shall be made perpetual; but on failure to make payment the
injunction shall be dissolved. And as the complainant by his
neglect to comply with his agreement has driven the defendant
into court, we think he should pay all costs, both in law and
equity.

HILL v. JONES,
From Fronklin.

Complainant obtained an injunction, and died before the hearing of
the cause. No administration being bad on his estate, and de-
fendant having put in his answer, moved that it be read and the
injunction be dissolved. Motion overruled.

Hrrr filed a bill in the Court of Equity for Franklin County,
and obtained an injunction to stay proceedings upon a judg-
ment recovered against him by Jones in Orange Superior Court
of Law. Jones put in his answer; but before the hearing of
the cause Hill d1ed intestate, and no administration being had
on his estate, Jones’ counsel moved that his answer be read, and
the injunction be dissolved. This motion was sent to this Court
for the opinion of the judges.

. By tur Courr. As the complainant is dead and his estate
is not yet represented, this cause cannot be heard for the pur-
pose of procuring any decree upon the merits. The motion
must be disallowed.

Osted: Collier v. Bank, 21 N. C., 330.
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(212)
THE GOVERNOR v. HORTON.

From Rowan.

Debt to recover £100, the penalty imposed by the act of 1794, ch. 2,
for importing 2 negro slave into the State.. The writ called upon
the defendant to answer “James Turner, Governor, etc, of a
plea that he render to him £100,” etc.. The declaration stated:
“Benjamin Forsythe, who sues in this behalf, as well for his
Excellency, James Turner, now Governor of the State, etc., as
for himself,.complaing of William Horton, etc.,, that he render
to James Turner, now Governor, etc., and the said Benjamin,
who sues as aforesaid, £100, etc.”” Variance between writ and
declaration pleaded in abatement: Plea sustained.

Tuis was an action of debt to recover the penalty of £100 for
bringing a negro slave into this State, contrary to the act of
1794, ch. 2. The act directs the penalty to be recovered in the
name. of the Governor for the time being, and the writ called
upon the defendant to answer “James Turner, Governor, etc.,
of ‘a plea that he render to him £100, etc.” The declaration
did not pursue the writ, but stated: “Benjamin Forsythe, who
sues in this behalf, as well for his Excellency, James Turner,
now Governor of the State of North Carolina, as for himself,
complains of William Horton, being in custody, etc., that he
render to James Turner, now Governor, and the said Benjamin,
who sues as aforesaid, £100, ete.””” The defendant pleaded this
variance between the writ and declaration in abatement, and
the case was referred to this Court, upon the question whether
the plea should be sustained.

By trE Courr. It is necessary that the declaration in every
case should comport with the writ, for its design is to specify
fully and particularly that cause of action which the writ states
as the foundation of the plaintiff’s claim. So essential a vari-
ance as the record presents in this case cannot be permitted
without introducing uncertainty and confusion into legal
proceedings, and without suffering any diversity, how- (213)
ever palpable, to exist between the writ and the count.

The defendant is brought into court to answer to one person,
and he cannot, when there, be liable to answer two upon the
same writ. The plea must therefore be sustained.

163



IN THE SUPREME COURT. [5

STATE v. SMITH.

THE STATE v. SMITH.
- From Wilmington District.

Motion to.quash an indictment. In cases of doubt the court will not
quash an indictment.’ It is due to'the State, and to the rights of
the ecitizen, in such cases, to have the facts inquired into by a
jury, and if the facts charged be affirmed by their verdict, the
defendant can have the same advantage of legal points upon
a motion in arrest, as upon a motion to gquash. Therefore, the
court refused to quash an indictment which charged “that the
defendant, fraudulently intending to injure A. B., unlawfully
and fraudulently procured a certificate of a survey on an entry
of lands in the entry-taker’s office of Brunswick County to be
made by C. D., the surveyor of said county; which certificate set
forth that the lands described therein had been surveyed, and
that H and G were chain-carriers; when, in fact and in truth,
the lands described in the certificate were not surveyed, and
when, etc., H and G were not chain-carriers.”

Tr1s case was sent to this Court for the opinion of the judges
upon a motion to quash the following indictment:

StaTE oF NorrTH CAROLINA, }Superior Court of Law,
WirmiNgToN DisTrICT. May Term, 18086,

The jurors for the State, ipon their oaths, present, that Ben-
jamin Smith, late of the county of Brunswick, planter, fraudu-
lently intending to deceive one Alfred Moore, on 5 January,
1803, at the county aforesaid, in the distriet aforesaid, unlaw-
fully and fraudulently did procure.a certificate of a survey on
an entry of lands in the entry-taker’s office of said county, and
numbered 86, to be made by John Collier Baker, the surveyor

of said county, which said certificate set forth and cer-
(214) tified that the lands described in the same had been sur-

veyed, and that John Smith and George Logan were
chain-carriers, when, in fact and in truth, the said lands de-
seribed in said certificate were not surveyed, and when, in fact
and in truth, the said John Smith and George Logan were not
chain-carriers; all which the said Benjamin Smith then and
there well knew, to the great damage of the said Alfred Moore,
the evil example of all others in like cases offending, and against

the peace and dignity of the State. TeNrRY SEAWELL
. 4 .l

Attorney-General.

Tt was contended in this case that the indictment is insuffi-
cient: (1) because it does not set forth any false token by which
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the fraud on Moore was intended to be effected ; (2)/becauée it
does not set forth how or in what manner Moore could
be injured; nor (3) how he was injured. (217)

Tavror, J., delivered the opinion of the Court. We are not
prepared to say that the offense charged in the indictment is
not the subject of a criminal prosecution, or if it be, that. it is
stated in the bill with such plain and manifest imperfection
as to call for the extraordinary interposition of the Court. In
cases of doubt, it is alike due to public justice and the rights
of the citizert that the facts shall be inquired into by a jury;
and if the charges be affirmed by their verdict, the questions of
law, introduced in the present discussion, will be still open to
the defendant on a motion to arrest.

Cited: 8. v. Heaton, 81 N. C., 545.

Nore.—The defendant had been, in 1796, Speaker of the State
Senate, and after this, in 1810, was elected Governor of the State.
The prosecutor was a Justice of the Supreme Court of the United
States. The surveyor, John C. Baker, represented the county of
Brunswick in both branches of the General Assembly.—W. C.
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. (220)
‘MAPLES v. MEDLIN ET AL,

From Fayetteville District.

To make the purchaser of a legal title a frustee for the cestui gque

- trust, it is not necessary that he should have notice of the par-

tioular cestuwi que trust; it is sufficient if he have notice that the’

- person from whom he buys is but a naked trustee. He ought to
inquire and search out the cestui que trust.

On 4 January, 1792, Marmaduke Maples obtained a grant
for the lands in dispute, and on 10 November following he
conveyed them to Thomas Maples, the complainant. On 3
March, 1793, the defendant John Ray and one Malcolm Mac-
Neil obtained judgments before a justice of the peace against
- Marmaduke Maples; but it did not appear that any execution
‘was issued or was levied by virtue of either of these judgments,
till 1795. In 1794 Joel Medlin, one of the defendants, pur-
chased the lands in question for £17 and sold it to another of
‘the defendants, John Curry, who, on 10 August, 1794, obtained
"a deed from Marmaduke and Thomas Maples jointly. Between
February and May Courts of Moore County, 1795, executions
were issued on the aforesaid justice’s judgments, and were
levied on the said lands, as the lands of Marmaduke Maples.
Upon this, Curry resold to Medlin for a valuable consideration,
and received the purchase money, to wit, £40. The executions
were returned to May Term, 1795, and orders of sale were
‘granted, under which the lands were sold in August, 1795,
when John Ray, one of the defendants, became the purchaser,
at the price of thirty shillings. - In the fall of 1795 Medlin sold
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the lands to Thomas Maples, the complainant, for £35, or
thereabouts, and Maples then rented the lands to Medlin for
one year; and in the fall of 1796 Medlin paid to the complaln-
ant, Maples the rent for the year. In the fall of 1797, Medlin
continuing in possession, refused to pay the rent to eomplam-
ant, and complainant ordered him to quit the premises. On
13 February, 1797, Curry, to whom Maples had conveyed as
aforesaid, made a conveyance of the lands to the defendant
John Ray, for the consideration of fifty shillings, informing
Ray, previous to the conveyance, that he had resold to Medlin;
whereupon this bill was filed by Thomas Maples to compel Ray
to convey the lands to him. And fhe case was sent to this
Court for the opinion of the judges. "‘Some additional facts
were relied upon in the argument of- the cause, which are
noticed in the opinion of the Court. . :

Locke, J., delivered the opinion of the Court. From

( 221) the statement of facts made to this Court, it is evident
the legal estate in the lands in dispute passed from
Marmaduke Maples to one of the defendants, John Curry, and
that the equitable title afterwards vested in the complainant,
Thomas Maples, under Medlin’s purchase from Curry and
complainant’s purchase from Medlin, unless it should appear
that the first conveyance from Marmaduke to Thoras Maples
was made with intent to defraud creditors, and therefore as to
them be entirely void. ~ It is true that at the time ‘this deed
was executed Marmaduke was indebted to Ray, one of the
defendants, and also to one MacNeil, for their attendance as
witnesses; and it i3 equally true that he was also indebted to
his brother Thomas £7, which the latter paid for him as prison
fees; and it is proved by witnesses present at the time that
they understood this conveyance rather in the light of a mort-
gage than as a conveyance of the absolute estate; in which light
we are rather inclined to view this deed, for it is ascertained
" that Curry paid £10,.part of the purchase money, to Marma-
duke, and the other £7 to Thomas, when the latter assured
Gurry Le had then no claims on the land. Curry, however, to
be sure. of his title, took a convéyance from Marmaduke a'nd
Thomas both. Hence, it plainly appears that this deed was
made upon a valuable consideration, and nothing appears to
show that it was made mala fide. For, Thomas having paid
this- money in order to release Marmaduke from jail, had a
good right to secure his debt by this mortgage; and although
the instrument appears, on the face of it, to convey the abso-
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lute estate, yet Thomas seems to have: released all further claim
to the lands the moment his debt was paid; and however abso-
lute it may appear, yet, if intended as a mortgage, it will be so’
considered in equity. We are therefore of, opinion that this
conveyance was not fraudulent, and the defendant Ray seems
to have viewed it in the same light. For if fraudulent,
he would have had a good title under his purchase at the (222)
sheriff’s sale; yet he preferred the title which Curry had
obtained from Marmaduke and Thomas Maples to a deed from
the sheriff. Indeed, he seemed to relinquish all idea of a title
under the sheriff’s sale when, instead of getting a deed from .
the sheriff without paying one cent for it, he chose to give $5
for Curry’s title, although he is expressly told by Curry that he
had sold the land to Medlin; and that he was no more than a
trustee for said Medlin. L

We are not to consider whether Ray having notice at the
time of his purchase from Curry makes him a trustee for com-
plainant, and in equity bound to convey. As to this point, it
may be necessary to advert to some of the facts proved in the
case. 1t is admitted by Ray, in his answer, that Curry told
him he had sold to Medlin, and had only the naked title at law;
but he says that he applied to Medlin, and he consented that
Curry should convey; and it is also denied, in the answer, that
he had any knowledge that eomplainant had ever purchased of
Medlin, or had any claim to the land. It is denied, in the an-
swer of Medlin, that he ever resold the lands to complainant,
and admitted that he consented Curry should convey to Ray.
On the part of the complainant the répurchase of thisland from
‘Medlin is satisfactorily proven. But it is contended that, al-
though the land was resold by Medlin to the complainant, yet
Ray, having no notice of this contract, and haying obtained the
consent of the only cestui que trust within his knowledge, can-
not be affected by complainant’s equitable title, and therefore
not bound to convey. To this we answer that this argument is
not founded on: the proofs in the cause, because these facts are
only stated in the answers of Ray and Medlin, to which there is
‘a replication on the part of the complainant, and consequently
~ the defendant Ray is bound to prove them. But in this proof
he has failed. If, however, Ray was not held to this proof,
what credit does the answer: of Medlin seem entitled to, when
he states that he was to give Curry £40 for the land, and
which he must have paid; yet he is willing to let Ray (223)
have it without having anything repaid to him? His
-answer is expressly contradicted by several witnesses as to the,
resale to complainant. This part of the case, then, being
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stripped of the evidence arising from the answers of Ray and
Medlin, stands thus: Ray, at the time of his purchase from
Curry, was expressly told by the latter that he had. sold the
lands, and was a mere naked trustee; in truth, that he had noth-
ing to sell or transfer, but the mere legal title, which Ray, under
this notice, obtained from him. Upon this statement there can
be no doubt but that Ray became a trustee for the complainant,
and bound to convey to the cestut gue trust in the same manner
Curry would have been bound. But it is said that Ray had no
notice of the particular cestus que trust, and that general notice
is not sufficient.. We think it is not necessary that he should
havé notice of the particular cestus que trust; it is sufficient if
- he have notice that the person from whom he buys is but a mere
trustee. For he is then informed that he can buy nothing, that
the seller has nothing to part with, and that the momeént he
obtains the legal estate he becomes a trustee for the cesf,m que
trust, be he who he may. It is his business to inquire and
search him out. As between the complainant and one of the
defendants, this is, then, only the common bill for a specific
performance of a contract upon a consideration actually paid.
It is one of the most ordmary sub;ects of relief, and the defend-
ant Ray being a purchaser with notice, he is liable to the same
equity, stands in his place, and is boind to do that which the
person whom he represents would have been bound to do by
the decree. 5 Bac., 393; 2 Ves., Jr., 440. Let the decree be
entered for the complalnant compelhng the defendant Ray to
convey the lands, and to pay costs.

Cited: Christmas v. Mitchell, 38 N. C., 545,

(224)
LEDBETTER v. LOFTON, ApMINISTRATOR oF DUNN.

From Rowan.

Proceedings to repeal letters of administration must be commenced
ih the cotirt in which the letters were granted. The Superior
Courts can exercise only appellate jurisdiction in such cases.

Lerrers of administration on the estate of Allen Dunn, de-
ceased, were granted to Lofton by the County Court of Mont-
gomery, ‘and shortly afterwards he instituted an action of deti- -
nue in Salisbury Superior Court, against Ledbetter, for certain
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negro slaves which were of the estate of the said Allen Dunn.
Pending the suit, Ledbetter filed an affidavit stating certain
facts, upon which he prayed that the letters of administration
- granted to Lofton might be repealed, and that for this purpose
a writ of certiorari might be awarded to have the record of
granting administration” to Lofton certified to Salisbury Supe-
rior Court. A writ of certiorari was awarded and the record
certified. . Sundry affidavits were taken, and the case coming
on to be heard, 1t was moved by defendant’s counsel that the
certiorar: be dismissed, on the ground that proceedings to repeal
letters of administration ought to be commenced in the County
Court which granted them; that the Superior Court could only
exercise an appellate jurisdiction in such cases, or, in conse-
quence of its extraordinary and superintending power over in-
ferior -courts, award a writ of certtorari to revise their judg-
ments, where they had been refused a right to which a party
was entitled, or some error or wrong had been committed, and
the party affected thereby showed some good reason why he did
not bring up the case by appeal; that in the present case Led-
better had not applied to the County Court to repeal the letters
of administration, nor in hig affidavit stated any faets to call
forth the exercise of the extraordinary powers of thé Superior
Court in awarding a certiorari. The motion to dismiss
the certiorari was sent to this Court for the oplmon of (225)
the judges.

By tus Courr. Proceedings to repeal letters of administra- R
- tion ought to be commenced in the court in which they were
granted. This certiorari must therefore be dismissed.

BRANTON v. DIXON.

From Fayetteville District.

Complainant having neglected to plead usury to an action at law

.upon hig contract,-and having in his bill shown to the court no

reason for this neglect, and not having waived the penalty given

by the statute for usury, a demurrer to his bill was sustained,
and the bill dismissed.

Taz bill charged that Branton and Shepperd gave their joint
obligation to Dixon, and thereby bound themselves to deliver to
~ Dixon forty barrels of merchantable pork; that, failing to de-
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liver the pork by the day mentioned in their obligation, Dixon
. pressed them for payment, and to procure a forbearance for
eight or nine months they agreed to deliver to Dixon twenty
additional barrels of merchantable pork, and thereupon their
first obligation was surrendered up, and they executed another,
binding themselves to deliver to Dixon sixty barrels of mer-
chantable pork. That within the time allowed for the delivery
Branton delivered thirty-one barrels of pork; that Dixon after-
wards instituted a suit against Branton and Shepperd, in New
Bern Superior Court, and recovered a judgment for £282 1 6,
and- cost of suit, a sum too great, although nothing had been
paid on the usurious contract. The bill then prayed for an in-
junection, and that Dixon might be compelled to come to a true
and just account with-complainant, ete.

The bill set forth no reason why complainant did not.
(226) set up the usurious contract upon the trial at law, nor
did complainant, in his bill, waive the penalty given by

the act of 1741, ch. 11, for the offense of usury.
The defendant demurred as to so much of the bill as charged

- him with usury, and answered as to the residue; and for cause

of demurrer the defendant showed that complainant onght to
have pleaded the usurious contract (if any) to the action of
law. The bill; answer and demurrer were sent to. this Court
for the opinion of the judges.

Harr, J., delivered the opinion of the Court. The bill sets
forth that an usurious contract had been entered into between
complainant and defendant, on which defendant brought an
action at law, and obtained judgment. If the contract were
really usurious, and the complainant wished to avail himself of
the statute against usury, he ought to have pleaded it to the
action at law, or offered to this Court sufficient reasons for not
pleading it.. Upon this ground, therefore, the demurrer ought
to be sustained. But if the complainant had in- other respects
made out such a case as would entitle him to relief in equity,
he has omitted to waive the penalty which the act of 1741, ch.
11, imposed upon defendant, in case the contract should be
found to be usurious. Let the demurrer be sustained; and the
bill be dismissed with costs. .

Cited: Oldham v. Bank, 85 N. C., 247.
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o (227)
BRAY'S ORPHANS v. BRUMSEY, ForRMER GUARDIAN.

From Currituck.

The choosing of a guardian by orphans in court does not necessarily
destroy the authority of a former guardian. The court can at
any time remove a guardian upon proper cause shown, and in
the appointment of a successor have entire discretion.

- .Brumsey was appointed. guardian to the plaintiffs by the
County Court of Currituck. Some time afterwardg the plain-
tiffs moved the court for leave to choose another guardian,
which was granted, and Wallis Bray being chosen by them, he
was appointed by the court, and ertered into bond with security.
Brumsey being dissatisfied with the judgment of the court,
appealed ; and the case was sent to this court upon the question
whether the choice . made by the plaintiffs of another guardian
superseded the appointment of Brumsey.

By tEE Courr. The choice of a guardian by orphans in
court does not necessarily destroy the authority of -the first
" guardian; especially without notice and some evidence of his
.abusing the trust reposed in him. But the County Court may
at any time remove a guardian, on proper cause appearing, and
in.the choice of a successor have entire discretion.

(228)
MILLER aNp: ROBERTS v. LUCAS.
From Randolph..

The. words in a deed of trust, “to pay, satisfy and detain to them-
selves the sum of £500, tog\ethev with all costs which shall arise
against them for their being security for A, for several different
sums of money, also being common and specxal bail in several
suits,” ‘do not extend to securityships entered into subsequent to
the execution of the deed; and parol evidence is not admissible
to prove that the parties 1ntended the deed to extend to subse-
quent securityships, * .

Tuis was an action of detinue for certain negro slaves in the
possession of defendant, to which the plaintiffs claimed title
under a deed of trust, executed to them by William Roberts,
on 27 May, 1769, to indemnify them as to sundry.debts for
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which they were bound as his securities. The principal ques-
- tion- in the case arose upon the construction of this deed:
whether it extended to future securityships or was confined to
securityships existing at the time of its execution. For on 10
September, 1772, William Roberts, with the plaintiffs as his
securities, executed a bond to William ‘Cunningham & Co. in
the penal sum of £300, Virginia currency, conditioned for the
payment of £150, like money, on or before 1 March, 1773. Wil-
liamn Cunningham being a British merchant, and the late Rev-
olutionary War coming on shortly after the bond became pay-
able, the debt remained unpaid until 1803, when suit was insti-
tuted on the bond against Miller, one of the plaintiffs, in the
Circuit Court of the United States for the District of North
Carolina, and judgment obtained at December Term, 1803.
Miller discharged the judgment, and sought to indemnify him-
self out of the property conveyed to him and Samuel Roberts,
by the deed of trust aforesaid; Lucas; the defendant, being in

possession of two negroes, the increase of one of them
(229) named in the deed. This suit was brought to recover

possession of them.

The deed set forth, “that William Roberts had bargained,
sold, ete., to Haman Miller and Samuel Roberts, their heirs
and assigns forever, two slaves, to wit, Peter, etc., together with.
all the stock of horses, cattle, hogs, household goods, and all
other estate whatsoever to the said William Roberts belonging, to
have and to hold the said slaves, etec., upon special trust and con-
fidence, and to the uses; intents and purposes following, that is
to say, that the said Haman Miller and Samuel Roberts shall,
at any time and at all times hereafter, possess and seize them-
selves of the aforesaid slaves, and other estate before mentioned,
and sell and dispose of them for ready money for the best price
or prices that can or may be got for the same or any or every
part thereof, and out of the money arising from such sale, pay,
satisfy and detain to themselves the sum of £500, current money
of Virginia, together with all costs that shall hereafter arise
against the said Haman Miller and Samuel Roberts on account
of their being security for the aforesaid William Roberts for
several different sums of money, as also being common bail and
special bail in several suits in the County Court.and General
Court against said William Roberts, until receipts of the money
paid; and also to reimburse themselves all reasonable expenses
in recording the present deed or making the sale as aforesaid.”
It was contended on behalf of the defendant, that the debt to
Cunningham & Co., being contracted several years subsequent
to the execution of this deed, was not embraced by it, and the
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payment of this debt by Miller gave him no right to sue for
and recover the property conveyed to him and Samuel Roberts
by the deed.

The plaintiffs offered in evidence the deposition of Franeis
Arnold, to prove that it was the intention of the parties, at the
time the deed was executed, that it should extend to
“securityships thereafter to be entered into, and that they (230)
had so construed it after its execution.

The case was sent to this Court upon the questions, (1)
whether the deed is to be construed to extend to securityships
entered into by the plaintiffs in 1772, after the making of said
deed; (2) if not, ean it be so extended by the deposition of
Franeis Arnold? ,

Lowrig, J., delivered the opinion of the Court. The con-
struction of a deed must be made from the face of it, and no
averment or parol evidence can be received to contradict it.
When it is proved in a court of justice, it is conclusive on the
rights of the parties. Although parol evidence may be ad-
mitted to explain latent ambiguities in a deed, and in some
special cases has been received to explain ambiguities which
were patent, yet such evidence is admissible only in cases of evi-
dent necessity. The court will never receive parol evidence
to explain away or contradict an explicit agreement in writing.
The deed in question does not require the aid of parol evidence
to understand it. The words are, “on account of their being
security for, ete.” The plaintiffs contend that these words may
well be construed to extend to casés where they became securi-
ties for William Roberts, subsequent to the date of the deed, and
that this construction is supported by the words “detain to
themselves the sum of £500, Virginia money, together with all |
costs that shall hereafter arise.” The several sums for which
the plaintiffs became security were known: as well the bonds
on which William Roberts had not been sued, as those on which
he had been sued, and in which suits they had become his com-
mon and special bail. The whole of those sums being known,
a surn certain could be easily fixed on which would be sufficient
for their indemnification, and the sum of £500 was agreed on
as sufficient for that purpose, but not with respect to the costs
that might' afterwards acerue. Hence, as to the costs, '
the words are in the future time, and no specific sum (231)
is mentioned or agreed on. The participle “being” is

_used in expressing that they had become common and spe-
cial bail in suits in the County and General Courts; and it
is not pretended that they are or would be entitled to indemni-
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fication for becoming common or speeial bail for William Rob-
erts subsequent to the execution of the deed. When the deed
speaks of the expenses of “recording, ete., and of selling the
property,” the expressions used prove clearly that the parties
were not deficient in language to convey their ideas; that they
were capable of using apt and proper words to embrace all the
objects which they had in view. The Court is therefore of -
opinion that the deed cannot be construed to extend to security-
ships entered into subsequent to its execution, and that the depo-
sition of Francis Arnold cannot be received to aid its con-
struction.

GRANT, AN OrpHAN, BY His GUARDIAN, V. WHITAKER.
From Halifax.

The County Court is not bound to confirm the choice of a guardian
made by an infant of fourteen years of age and upwards. Under
the act of 1762, ch. 5, the court may exercise a discretion in ap-
pointing a guardian, mdependent of any choice which the infant
may make,

WHITARER was appointed guardian to the plaintiff by the
County Court of Halifax; and afterwards the plaintiff, being
of the age of seventeen years, came into court and made choice
of Thomas Bustin as his-guardian. And it was referred to
this Court whether an infant of the age of fourteen years and
upwards may not choose a guardian; and whether the County

Court is bound to confirm such choice, or exercise'a dis-
(232) cretion independent of -any choice which such infant may
make.

Harx, J., delivered the opinion of the Court. It has been
already decided in this Court that however much a court may
be disposed to accommodate the feelings of an infant of four-
teen years of age or upwards, in the appointment of a guardian,
they are not bound absolutely by the choice of the infant; and
that decision well accords with the true spirit of the act passed
in 1762, ch. 5, as well as with the opinion of the Court in Mills

“v. McAlister, 2 N. C., 803. It would be much to be regretted
if a court were bound by the choice of an infant in a .case of
so much importance as that of appointing a guardian. That
choice might be brought about by artful, designing persons,
whose sole aim would be their own interest. The infant, owing
to his tender years and inexperience, could not guard against
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these artifices, which a court would be competent both to see
and prevent. We are therefore of opinion that the court are
not bound to confirm the choice of the infant, but are at liberty
to exercise a discretion, independent of any choice which the
infant may make. ' ‘

(233)

HILL, ADMINISTRATOR, ETC., V. MOORE AND WATTERS, EXECUTORS
: oF CLARKE,

-From Wilmington District.

A posthumous child is entitled to a distributive share under the stat-
ute of distributions.

Jamms Moorr died intestate in 1788, leaving a sister named
Sarah and two brothers named Alfred and Julius Ceesar; he
left his wife, Elizabeth, encient with a daughter, who was born
several months after his death. She was named Mary Paris,
and died in September, 1784, without brothers or sisters. Eliz-
abeth, her mother, having obtained administration of her estate,
intermarried with William H. Hill, and died in 1788. Admin-
istration on her estate was granted to her surviving husband,
William H. Hill '

_ After the death of James Moore, in 1783, but before the birth

of Mary Paris, Julins Cmsar Moore died intestate and without
issue, possessed of a large personal estate. Sarah, the sister of
* Julius and Alfred Moore, intermarried with Gen. Thomas
Olarke, who died in 1791, having made a will and appointed
Henry Watters executor thereof. .

In 1785 Alfred Moore and Thomas Clarke, claiming one
moiety of the share to which Mary Paris was entitled of her
father, James Moore’s estate, the said share was divided be-
tween Elizabeth, her mother, the administratrix of her estate,
and the said Alfred Moore and Thomas Clarke.

The estate of Julius Cméar Moore was taken possession of
by Alfred Moore and Thomas Clarke, and one-sixth part there-
of allotted to Elizabeth, administratrix of the-estate of Mary
Paris Moore.

This bill was brought by William H. Hill, as administrator
of the estate of his deceased wife, Elizabethi, against Alfred
Moore, and also’ against Henry Watters, executor of the last
will of Thomas Clarke, deceased, praying, first, that
the division of the estate of James Moore, deceased, (234)
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which had been made in 1785, might be set aside, and the share
thereof delivered over to Alfred Moore and Thomas Clarke be
decreed to be returned, ete., upon the ground that upon . the
death of James Moore one-third part of his personal estate
belonged to his wife, Elizabeth, and upon the birth of his daugh-
ter, Mary Paris, the other two-thirds belonged to her; that
upon the death of Mary Paris, her two-thirds vested in her
mother, Elizabeth, so that Alfred Moore and Thomas Clarke
had no right to any part thereof. 'Secondly, that an account
might be taken of the estate of Julius Cesar Moore, deceased,

and one-third part thereof be decreed to be paid to the com-
plainant, on the ground that although Mary Paris was in ventre
sa mere at the time of her uncle Julius’ death, she was entitled
to a distributive share of his estate, which upon her death vested
in her mother, Elizabeth.

The defendants demurred to so much of the bill as sought to
have an account and division of the estate of Julius Moore,
deceased, and answered to the other parts of the bill. The
question arising upon the demurrer was, “Whether, Mary Paris
Moore being an infant 'in ventre sa mere at the death of Julius
Cewsar Moore, she was entitled to a distributive share of his
estate.” This question was sent to this Court.

Alfred Moore, one of the defendants, in support of the de-

© murrer.

Gaston for plaintiffs.

(251) - By TEE Courr. We are of opinion that a posthu-

mous child is entitled under our statutes of distributions .
to a distributive share; and that Mary Paris Moore was enti-
tled to a share of Julinus Moore’s estate equally with the broth-
ers and sisters of said Julius who were living at the time of
his death and capable of taking.

 Cited: Grant v. Bustin, 21 N. C., 718; Deal v. Sewton, 144
N. C, 158. )
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| (252)
McCREA v. STARR.

From Tyrrell.

Defects in warrants must be pleaded in abatement; they cannot be
taken advantage of after verdict upon motion to arrest the judg-
ment. i . '

- ArTER verdict, the defendant moved to arrest the judgment,
for that the warrant was not made returnable within thirty
days, Sundays excepted, nor was the time or place of trial
mentioned therein.

Haxcr, J., delivered the opinion.of the Court. When there is
an appeal from the judgment of a justice of the peace to the
County Court, the defendant may plead in any way he thinks
proper; he is not bound by any defense which he made before
the justice, because there is no correct way of ascertaining what
that defense was. But when he enters his pleas in the County
Court he is bound by them, because they become matters of
“record. If, therefore, upon the trial before the justice he de-
- fends as to the merits, upon an appeal to the County Court he

may plead in abatement. But if in the County Court he plead

to the merits, and neglect to plead in abatement such plea as he
now tenders in the form of reasons in arrest of judgment, and
there is a verdict against him, he ought to be contented; for
there is no connection between the merits of his case and such
defects in the warrant as he now points out. Had he pleaded
such defects in abatement, the court would have judged of them
but he has lost that opportunity by pleading to the merits of

. his case. Let the reasons in arrest be overruled, and judgment
entered for the plaintiff.*

*Other cases were decided at this term to the same effect: In one, a motion to
nonsuit the plaintiff, because the time and place of trial were not set forth in the

warrant, was overruied, because the act does not require them to be set forth in the
warrang. N '

)
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(253) |
SAWYER v. HAMILTON.

From Camden.

The General Assembly having authorized the County Courts of Cam-
den and Pasquotank to appoint commissioners to lay out a road,
and having authorized John Hamilton to erect toligates on the
said road and exact toll, the commissioners laid out the road
across the lands of Enoch Sawyer; and their’report being re-
turned to court, was set aside, upon the ground that Sawyer had
no notice. . a .

Turp General Assembly, in 1805, passed an act authorizing
the County Courts of Camden and Pasquotank to appoint comi-
missioners to. lay out a road from Elizabeth City, in Pasquo-
tank, to' Indian Town, in Camden, on which road John Hamil-
ton was authorized to erect tollgates and exact toll. The com-
misgsioners appointed under this, act proceeded and laid out the
road, and rdturned their report to Camden County Court. A
considerable portion of the road was laid out across the lands
of Enoch Sawyer, the commissioners directing this part of the
road to be opened to the width of twenty-six feet, and “that
Hamilton should have the use and benefit of the t1mber thereon,
necessary and counvenient for the making and establishing said
road.” Upon the return of this report, a motion was made on
behalf of Sawyer that it be set aside. It was contended that
the act of Assembly under which the commissioners had laid
out the road was unconstitutional; that it provided for the
establishment of a turnpike road for the exclusive benefit of an
individual, without indemnifying those persons across whose
lands the road was to be laid out; that it deprived one- citizen
of his freehold and vested it in another, at the will of the com-
missioners. It was further contended that the road was laid
out without notice to Sawyer, and on that aceount the report
ought to be set aside. Upon the argument of this case in Cam-

den Superior Court, his Honor, Judge Taylor, who presided,
: was of opinion that the report ought to be set aside, on.
(254) the ground that the act of Assembly under which ‘the

commissioners had laid out the road was unconstitu-
tional and void. The case was sent to this Court for the opin-
ion of the judges.

By tae Courr.. Let the report of the commissioners be set
aside, on the ground that Enoch Sawyer, through whose lands
the road is laid off, had not notice..

Cited: Jones v. Comrs., 180 N. C., 462.
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. THE STATE v. KIRBY.
From Stokes.

1. Profane swearing, independent of the disturbance and injury which
it may produce to those who hear if, is not indictable; it is
cognizable before a justice of the peace, under the act-of 1741,
ch. 14; but where it is charged as a nuisance, and there is evi-
dence to support the charge, it is indictable. Therefore,

2, A motion to arrest the judgment upon an indictment which charged
“That the defendant swore several caths in the courtyard dur-
ing the sitting of the court, to the great disturbance and common:
nuisance of the citizens necessarily attending said court ” was.
overruled.

It was charged in the indictment that the defendant swore
several oaths in the courtyard, during the sitting of the court,
to the great disturbance and common nuisance of the citizens:
necessarily attending said court. The defendant submitted,
and a motion was made to arrest the judgment, on the ground
tl&at the facts thus charged do not constitute an indictable
offense.

Lockz, J., delivered the opinion of the Court. We are of
opinion that although profane swearing, of itself, and inde-
pendent of the disturbance and i injury which it may produece to:
those who hear it, may not form the subject of an indictment,
but is cognizable before a justice of the peace, under the act of
1741, ch. 14, yet, wherever the bill charges the swearing as a
nuisance, and there is evidence to satisfy a jury that it
has produced this effect, we can discover no reason why (255)
the offense should not be indictable. The defendant,
then, having submitted to this charge, is to be viewed in the
same light as if satisfactory evidence had been adduced to the
jury, and they had found him guilty of the nuisance charged
in the bill. Reasons in arrest of judgment overruled.

Cited: 8. v. Ohrisp, 85 N. C., 529; S. v. Davis, 126 N. C,,
1062.° '
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DAVIS v. LANCASTER, LATE SHﬁuFF, ETC.
From Halifaz.

A sheriff is not finable who returns his execution within the time
prescribed by law, but fails to return the money made thereon
intor court or to pay it to the party or hlS attorney.

. Tue sheriff returned upon an execution which came into his
hands, that it was satisfied, but did not return into court nor
pay to the party or his attorney the money due thereon. Where-
upon the sheriff was fined nisi. A scire facias issued, which be-
ing made known and returned, it was moved that judgment be
entered against the sheriff according to scire facias. This was
objected to, because the law had made no provision for fining
the sheriff who did not pay the money into court, or to the party
or his attorney. The case was referred to this Court, to deter-
mine whether, if the sheriff return his execution within the time
prescribed by law, but does not return the money into court or
pay it to the party or his attorney, he is finable.

Haii, J., delivered the opinion of the Court.. The act of
1777, ¢h. 8, sec. 5, under which the defendant has been fined
nisi, directs “that every sheriff, by himself or his lawful officer

or deputy, shall execute all writs and other process to
(256) him legally issued, ete., and make due return thereof,

under the penalty of forfeiting £50, etc., where such
process shall be delivered to him twenty days before the sitting
of the court, to be paid to tlie party grieved, ete.” This act,
being penal in its operation, is to be construed strictly.. Of
what is the sheriff directed to make due return? ¢“Of all writs
and other process.” If he fail to do this, he incurs the penalty.
To say that a due return of the process means a transfer of
the money into the proper office, as well as a return of the
authority under which it was made, would be to give to the act
a more liberal construction. than we are authorized to give.
This opinion is eonfirmed by the provisions contained in.section
10 of the same act, which give a summary remedy against sher-
iffs who fail to pay into court money which they-have made
upon executions, where their receipt of the money is evidenced
by their returns upon the executions.

It is said, however, that it is of little moment to the plaintiff
what the return upon his execution may be, if the money is

‘withheld from him. It is surely some consequence to him to
know how his rights stand: whether the money be in the hands
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of the sheriff, against whom he may proceed to enforce pay-
ment, or still be in the hands of the defendant, against whom
he may renew his execution. If, according to our construction
of the act, there be a mischief unremedled it is the business of
the Leglsla,turea to provide a remedy: our province is to declare’
the law, not to give it. Our opinion, therefore, is that the scire
facias has improperly issued, and ought to be set aside, ‘

Cited: Cockerham v. Baker, 52 N. C., 289; Wyche v. New-
som, 87 N. C., 144. '

(527)
THE STATE v. JONES.

From Franklin.

The statute does not entitle the State to an appeal in a criminal
prosecution upon a verdict of acquittal.

Tae defendant was indicted in the County Court of Frang-
11N, and acquitted. The solicitor for the State appealed to the
Superior Court,- and the transcript of the record being filed
with the clerk of the Superior Court, it was moved on behalf
of the defendant that the appeal be d1sm1ssed on the ground
that the State is not entitled to an appeal. The case was sent
to this Court for the opinion of the judges.

By taE Courr. The State, in a criminal prosecution, is not
entitled to an appeal under any of the provisions of the aet of
Assembly regulatmg appeals; this appeal therefore, must be
dismissed.

Cited: S. v. Phillips, 66 N. C., 646; 8. v. Powell, 86 N. C,,
643; S. v. Ostwalt, 118 N. C., 1214; §. v. Savery, 126 N. C,,
1087, 1091. _

(258)
DeN oNX DEMISE oF JIGGITTS ET AL, V. MANEY.
 From Hertford.

1. As the statutes of devises, 32 and 34 Henry VIIL, declare that “a
man having lands may devise them,” lands acqunired subsequent
to the devise do not pass by it, although the devisor expressly
refers to all the lands he might have at his’ death for at the
time of the devise he had not the lands.
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2. Yet, if testator had no estate in the lands at the time of the devise,
and he devises them for the payment of debts, and afterwards
acquires them, a court of chancery will decree a sale of them.

3. Lands acquired subsequent to a devise pass by a new publication
of the will.

4. At what time a will shall be considered as published, under the
act of October, 1784, ch. 10, sec. 5. Under this act there are two
classes of cases: (1) Where a will is found among the valuable
papers or effects of the deceased; (2) where it has been lodged
‘in_the hands of any person for safe-keeping. In each case it is
necessary, to. support a devise of lands, that the will be in the
handwriting of the deceased, and that his name be subscribed
thereto, or ingerted in some part thereof. The act makes the cir-
cumstances of the will being in the handwriting of the deceased,
with his name subscribed thereto or inserted in some part
thereof, and its being found among his valuable papers, or lodged
in the hands of some person for safe-keeping, as equivalent to a
publication - before witnesses. And the publication shall be
referred to the date of the will, not to the time of its being found .
among the valuable papers or effects of the deceased, or of its
being lodged in the hands of a person for safe-keeping.

Tuis was an action of ejectment for lands in Hrrrrorp
County; and upon the trial the jury found a special verdiet,
stating that Lewis Meredith, on 4 May, 1798, made a will, and
thereby devised his estate, both real and personal, to those under
whom the defendant claims; that after the date of said will he
purchased the lands in question, and died in October, 1803,
seized thereof; that the said will was admitted to probate in
Hertford County Court, it being proved by at least three cred-
ible witnesses that the same and every part thereof was in the
handwriting of Meredith, with his name subscribed thereto in
: his own handwriting, and that it was found after his
(259) death among his valuable papers. The lessors of the

plaintiff were the heirs at law of Meredith, and the ques-
tion arising upon the special verdict was whether the lands
purchased after the date of the will passed by the will, The
question being sent to this Court, was argued by o

Cherry for plaintiff :
Browne for defendant. -

(263) The following opinion was forwarded by Tavrog, J.,
and concurred in by the Court: ' -

All the circumstances required by the act of October, 1784,
ch. 10, to constitute a valid devise of lands are stated in this
case to have attended the execution and probate of Meredith’s
will.. 1. Tt was in the testator’s handwriting, and his name
subscribed thereto. 2. It was found after his death among his
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valuable papers. 3. It was proved by three credible withesses.
Of the sufficiency of the will no doubt can be-raised. The re-
maining question is, What passed under the will? TIf
the lands sued for passed by the will, the judgment of the (264)
Court must be for the defendant; it not, the lessors of
the plaintiff, who are the heirs at Iaw, are entitled to recover.
The difference in the rule of law between real and personal
property acquired after making the will may probably have
been derived from the policy of feuds, according to which no
heir was appointed -to whom chattels should descend. Upon the
death of the owner, they belonged to the ordinary. To appoint
an executor, therefore, was to appoint an heir, upon whom the
testator’s chattels should descend at his death, and who stood
exactly in the situation of the testator, and aequired.a right
to all, as well those which were acquired after making the will
as those which were possessed before it. But as to freehold
property, the law was different: an heir was already appointed,
. the course of succession traced out, and immediately upon the
acquisition .of a feud by the ancestor, an imperfect right be-
longed to the heir in his own right. Thus it became necessary
to insert the word ‘“heirs” in the deed, whenever an inheritance
was conveyed. It then vested in the purchaser and his heirs,
" and could not be disposed of but by some act subsequent to the
acquisition of it. For if an estate could be passed by any act
prior to the acquisition of it, two incompatible titles would meet
together: the title of the heir created by law, the title of the
assignee created by the seller. Buf that of the heir being the
most favored title, must prevail. The effect of a disposition of
real estate, to take effect after the death of the domor, is to
deprive. the heir of the succession established by law in his
favor; the consequence of disposing of the personal estate is to
appoint an heir.. The first must therefore operate as a present
conveyance by the ancestor, to take place in future against the
- title of the heir; the latter is to appoint an heir to all the per-
sonal property of which the ancestor dies possessed. The will
as to personals does not speak until after the testator’s
death, but as to real property, it refers to the date; be- (265)
cause it is considered in the nature of a conveyance by
way of appointment. Hence, a man cannot devise lands which
‘he hag not at the date of the conveyance. Whatever may have
been the origin of this rule, or however artificial the reasoning
' may seem upon which it is supported, it is too firmly fixed and
interwoven in our system of laws to be shaken at this day. In
confirmation of the numerous cases to be found in the books,
gome have been decided in this State, and much property is held
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and much litigation prevented by a confidence that the law. in
this respect is certain and established. Indeed, it would be dif-
ficult, if not impossible, to find a single case of sufficient author-
ity to countenance the Court to alter .the rule of decision, should
they even be strongly called upon to do so by circumstances of
peculiar hardship. For in Bunker v. Cook, 1 Bro. P. Cas., 199,
finally decided in the House of Lords, it was held that Jands
purchased after the making of the will which devised them to
the wife, and expressly referring to all the testator might have
a right to at the time of his decease, although purchased with
money received by the testator in right of his wife, would not
pass by the will. In that case the law was deemed imperative,
although the judges when they delivered théir judgment declared
their belief that the testator intended the lands in .question
should go to his wife.

Exceptions have been established in particular cases where
the testator has an equitable estate in lands and devises them
for the payment of debts; and, indeed, there are authorities that
go so far as to hold that if lands are devised for the payment
of debts, although the testator had no estate whatever at the
time of the devise, a court of chancery will decree the sale of
them. But it is not necessary to consider the peculiar grounds

of these exceptions, since the present case does not fall
(266) within any of them. Judgment for the plaintiffs.

Cited: Battle v. Speight, 31 N. C., 290.

LASH ®r AL v. GIBSON.

From Stokes.

A and B, having obtamed judgments before a justice of the peace,
sued out executfons, which were levied upon the lands of the de-
fendant; and the executions so levied were returned into-the
County Oourt for orders of sale. The executions were levied on
different-days, but the orders of sale were made at the same term
of the court, and writs of venditioni exponas were issued thereon.
At the same term, C obtained a judgment in court against the
defendant, and sued out a fieri facias, which was levied upon the
same lands; and the sheriff sold the lands under all these execu-
tions, and pald the money into court; and it being insufficient to
discharge all the executions, apphcatlon was made to the court
for an order of distribution. The execution from the justice
which was first levied is to be first satigfied, and the money is to
be distributed according to the priority of the levy of the execu-
tions. ]
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Lase and others recovered judgments against John Moore,
before a justice of the peace, and sued out their executions,
" which were levied on a tract of land belonging to Moore, no

personal property being found. The executions so levied were
returned to December Term, 1807, of Stokes County Court.
The levies were made at different times, one on 30 November,
another on 2 December, 1807, ete. : :

@Gibson sued out a writ against Moore, on 29 August, 1807,
returnable to Septeniber term following, when judgment by
default was taken, and at December term following final judg-
ment was obtained; and at the same term orders of sale were
granted upon each of the aforesaid levies.

Writs of venditions exponas were issued upon each of the
orders of sale, commanding the sheriff of Stokes to expose to
sale the land levied upon by the executions aforesaid,
issued by a justice of the peace. A writ of flers facias (267)
was issued upon Gibson’s judgment, which was levied by
the sheriff upon the land aforesaid before the writs of vendi-
tioni exponas came to his hands. The sale of the land was
advertised and made, both under the writ of fiert facias and the
writs of venditioni exponas. The money arising from the sale
was paid into the office, and it being insufficient to discharge
all the executions, a question arose among the creditors how the

“money was to be distributed. Whether each was to receive a
ratable proportion, or whether the executions were to be satis-
fied according to the priority of -levy. And, lastly, whether
Gibson, being a judgment creditor in court,-and having obtained
judgment by default at September term, was not entitled to a

~ preference.

Lowsriz, J., delivered the opinion of the Court. We are not
surprised that a case should arise circumstanced like the present;
but it is not difficult to discover the principles by which it
‘ought to be governed. In every country enjoying a jurispru-

_dence like ours, collisions. of interest like the present will often
happen. It is an invariable rule, founded upon the prineciples
of morality, that every man ought to enjoy all the fruits of an
honest and laudable vigilanee; upon this principle the maxim

_ is bottomed, that the law favors the vigilant and not the supine.
We are therefore of opinion that the money. collected by the
sheriff on the executions returned in this case ought to be dis-
tributed according to the priority of the levy of the executions.

‘And even admitting that the judgment of Gibson in the County
Court, which is a court of record, bound the land, the orders
of sale are equally judgments of the same court; and although
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Gibson may have obtained his judgment earlier in the term
than the orders of sale were granted, this will not vary the case,
for the whole term is but one day in contemplation of law.

Each execution has a lien upon the land from the time
(268) of the levy, and the orders of sale had relation back to

the times the levies were actually made; for the sheriff
was not bound, in order to make a sale, to levy the writs of
venditioni exponas. By these writs he was to expose to sale
the land already levied on, and thus complete the act com-
menced by the levy. The judgment of the Court, therefore, is
that the executions first levied be first satisfied.

DEN ox DeEMIsE oF CLEVELAND v. GRIME.
From Ashe.

Motion to file a new declaration in ejectment, the original being lost
out of the office, and defendant served with notice to produce a
copy, disallowed. o

A wmorioxn was made on behalf of plaintiff for leave to file a
new declaration according to the courses of his deed, it appear-
ing that the declaration which had been orlgmally filed was
lost out of the office, and that a notice had been served on the
defendant to produce the copy of the declaration, which had
been delivered to him at the commencement of the suit, and it
was referred to this Court to decide whether the motion should
be allowed.

By 1ae Court. Let the motion be disallowed.

(269)
THE STATE v. HERNDON AND BLE\DSOE.‘

From Wake.

A witness for the State who is ealled out upon his recognizance, and
has judgment nisi for the forfeiture entered against him, may
apply to the court for a remission of the forfeiture before a scire
facias issues against him.
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The defendants were bound in recognizance to give evidence
in behalf of the State against George Evans, upon an indiet-
ment in Wake County Court, and, being called, failed to appear,
whereby they incurred the forfeiture of £20 each, and judgment
nist was entered against them. During the same term at which
they were so called out they came before the court personally,
and made application for a remission of said forfeiture.. This
application was opposed, on the ground that there was no proc-
ess before the court authorizing them to take cognizance of
this application, and that before the court would hear the excuse
of defendants for their failure to attend, they must be brought
iél to answer upon a scire facias. The case was referred to this

ourt. :

By tue Courr. We think it is discretionary with the court
to hear the excuse of the witness at the first term, and that it is
proper-to do so, unless it be shown that the State would receive
some injury thereby; and, in that case, the excuse ought not to

_be heard until the.suceeeding term. '

- (270)
' THE STATE v. GROFF.
From Anson.

An accessory is not liable to be tried as for a misdemeanor, where
the principal is amenable to justice. The act of 1797, ch. 19, does
not infringe this rule. That act only extends to cases “where the
_principal escapes and eludes the process of law.”

Tae defendant was indicted for receiving stolen goods, know-
ing them to be stolen. - The principal, a negro slave, had not
been indicted ; he resided in the county of Anson, and was amen-
able to the law. It was urged that the defendant, being an
accessory, could not be tried until the principal was tried and
convicted. The case being sent to this Court, was argued by

A H enderson for defendant. | - (21)

By tur Courr.  We are clearly of opinion-that as the prin-
cipal lives in the county of Anson, and is amenablé to the law,
. he ought to be convieted before the aceessory is put upon his
trial, :

Cited: S.wv. Ives, 833 N. C.,339; S. v. Tyler, 85 N. C,, 572.
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(272)
DEN ox Demise or BICKERSTAFF v. DELLINGER.

From Lincoln.

The plaintiff in error, upon a reversal of the judgment, is not entitled
to restitution for lands sold under an execution issued upon the
judgment, but to the money arising from the sale.

TH1s was an action of ejectment for lands in Lincoln, of
which Bickerstaff, the lessor of the plaintiff, was seized on 17
February, 1787, when Henry Dellinger having obtained a judg-
ment against Bickerstaff, in Lincoln County Court, and sued
out his execution, the lands were levied on and sold by the
sheriff, and said Dellinger, the plaintiff in .execution, became
- the purchaser; whereupon the sheriff executed to him a deed for
the lands, bearing date the said 17 February, 1787. Henry
Dellinger conveyed the lands to Jacob Dellinger, the defendant,
in March, 1796,

In September, 1798, Bickerstaff brought & writ of error.to -
reverse the judgment which Henry Dellinger had recovered,
and upon which the lands had been sold. At September Term,
1801, of Morgan Superior Court, the judgment was reversed,
and the plaintiff in erfor was ordered to be restored to all thihgs
by him lost by means of that judgment. This ejectment was
brought in 1807, and the case was sent to this Court upon the
question, “Whether the reversal of the judgment divested the
title which the sheriff’s deed had conveyed, and entitled Bicker-'
staff to be restored to the lands.”

The following. opinion, forwarded by Taviow, J., was con-
curred in by the Court: ‘ A :

This ejectment is instituted upon the ground that the lessor
of the plaintiff is entitled to a restitution of the land upon a
reversal of the judgment under the authority of which it was
sold, because Henry Dellinger, the plaintiff in the original action,.

and the defendant in error, became the purchaser. It
(278) must be conceded that the genoral rule of law is that upon

the reversal of a judgment the plaintiff in error is enti-
tled only to the money raised by the sale. If it were otherwise,
few persons would be willing to take upon themselves the risk
of buying property at a sheriff’s sale, of which they might
afterwards be deprived in consequence of some error in the
judgment, to the examination of which they would not be par-
ties and on which they could claim no right of being heard.
If a different rule apply to the case where the plaintiff himself
becomes the purchaser, it must be supported by some authority,
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and we cannot perceive, in any of the cases relating to this
point, that conclustve force which ought to establish so impor-
tant an exeeption to a fixed principle of law. In this State
lands are liable to be sold upon the fiers facias in like manner
with chattels. As the plaintiff in the original judgment mighs,
under a fier: facias, become the purchaser of goods, he may now
become the purchaser of lands, and if the plaintiff in error is
entitled to a restitution of lands upon the reversal of the judg-
ment, because the defendant became.the, purchaser, he must be
eaua.lly entitled to the restitution of goods for the same reason.
It is also a necessary consequence of this doctrine that the
plaintiff in-the original action, purchasing the goods, cannot
sell them so as to convey a valid title against a subsequent. re-
- versal of the Judgment, but they must still remain liable to the
right of restitution, by reason of the orlimal vice impressed
- upon them in being bought by a person who had a legal right
to purchase, and from a person commanded by law to sell and
having a right to sell to the plaintiff.

If such were the law in England, it is probable some ecases
might be found where suits have been instituted against subse-
quent purchasers of chattel property, or even against the plain-
tiff in the original judgment, in behalf of the plaintiff in
" error claiming restitution after- a reversal. No-such (274)
cases are recollected. ~As to the point of restitution, the
first case that oocurs, and I believe strongest in favor of the
plaintiff, is to be found in Cro. Jac., 246. It was there held
that the sale and delivery of a lease to the party himself upon
" an elegit was void, and that upon a reversal the plaintiff in

-error was entitled %o restitution. The Court took this strong
- difference between an elegit and a fiers facias, that in the former
the sale and delivery is not in pursuance of the writ, but the
-writ of fieri factas gives the authority to the shemff to sell.
“They do not go so far as to say that a sale by fier: facms to the
party himself shall deprive the plaintiff in ervor of restitution,
nor do they intimate that he is entitled to restitution because :
the sale was made to his adversary, but because he does not
come duly thereto by act of law. Here the lease was delivered
to'the party that recovered, by way of extent, without any sale,
and therefore the owner shall be restored ; so, if upon an elegit
personal goods are delivered to the party by a reasonable price
~-and extent, upon the reversal of the judgment he shall be re-
stored to the goods themselves.
- This case appears to have been decided upon reasons exclu-
. gively applicable to the writ of elegit, between which and the

- fieri facias there is a difference so manifest as to require .a
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different construction of the law regard1 restitution.. For,
(1) By an elegit the defendant’s goods and- c}%attels are not sold
“ but only appraised; whereas, by a fiers facias they are sold(
without any previous appralsement by ajury. (2) By anelegit
they- are delivered to the plaintiff at a reasonable price and
extent; whereas, in a fieri facias they cannot be delivered to the
plammff in satlsfactlon of his debt, but must be sold.. " (3) By
the first, a moiety of the defendant’s lands are delivered to the
plaintiff till his debt be levied out of the rents and profits; but
by the latter they are absolutely sold to the best bidder, whether
he be the plaintiff or a stranger. The well-known effect of a

seizure of property under a fieri factas is to divest the
- (275) title by the authority of law; but under the elegif nothing

is finally settled until the mqulsltlon is returned and
filed, before which the court may examine it, and upon the de-
tectlon of frregulamty, may award a new writ.

‘When a judgment is reversed, the defendant is to be restored
to what he lost by the writ as it was awarded. In a fleri facias
he loses the money, because the sheriff is commanded to make
the moneyout of the defendant’s goods and chattels, lands and
tenements; and to that, therefore, he is properly restored. But
in an elegv)t the goods themselves are delivered over to the plain-
tiff, and upon a reversal the defendant must be restored to them.
We are therefore of opinion-that the plaintiff in error is not
entitled to restitution, evén against the plaintiff in the original
judgment, where the sale has taken place under a fier: facias
and without fraud.

WARDEN & SONS v. NIELSON.
From Burke

" In a suit upon a penal bond the plaintiff is not entitled to recover
beyond the penalty.

Turs was an action of debt, brought upon a penal bond given
by the defendant to the pla,mtlffs, merchants in Philadelphia,
on 6 November, 1774, payable 1 February, 1775. The defend-
ant reirioved from Pe.nnsylvania, and settled in this State. On
15 May, 1794, the defendant wrote to the plaintiffs, acknowl-
edging the debt, and praying further time for payment. -On
26 December, 1805, he wrote to the same effect, and on 4 No- .
vember, 1806, he wrote to the agent of the plaintiffs, expressing
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a hope that they would take the amount of the penalty

of the bond, divided into three annual payments. De- (276)
fendant fallmg to make payment; this suit was com- "
menced on the bond, the condition, of which was in the follow-
ing words:

“The condition of the above obligation is such that if the
above bounden William Nielson shall well and truly pay to the
said Jeremiah Warden & Sons the just sum of $782.21, with
lawful interest until paid, then the above obligation to be void;
otherwise, to remain in full force and virtue.”

The jury, under the direction of the court, gave a verdict for
the penalty of the bond, to wit, $1,564.42, and $750.95 for in-
terest, by way of dama,ges, sub,]ect to the opinion of the court
whether the plaintiffs were entitled to recover beyond the pen-
alty of the bond.

Wricrr, J. Whether, in an action of debt on a penal bond,

* the plaintiff can recover a greater sum than the penalty seems

to have been a question for a loxg time unsettled in the
English courts; but from an examination of the cases (277)
cited upon the argument of this case it will appear
always t0 have been the better opinion that no such recovery
could be had, at least, in a court of law, until the decision re-
ported .in 2 Term, 388, made by Justice Buller, in conformity
with the opinion expressed in his Law of Nisi Prius, 178. This
decision, however, was afterwards overruled by Lord Kenyon,
6 Term, 303. And in McClure v. Knight, 1 East, 426, the law
seems to have been considered by the counsel and the Court as
settled, for the only question made in the argument was whether,
on a judgment rendered in Ireland on a penal bond, the plain-
tiff in‘a suit brought in England on such judgment was entitled
to recover beyond the penalty, which was properly decided in
the affirmative, on the ground that the nature of the demand
was altered by the judgment, and that it was competent for the
jury to allow interest on what was there ascertained to be due.
The other cases cited by the plaintiff are Bunbury, 23, and 2
Dallas, 252.

"The first is a chancery decision, and is reported by the re-
porter in 4 line and a half, in which he states “that interest -

- was decreed to be paid on-a bond, although it exéeeded the
penalty.” DBut none of the cases to which he refers support the

prineiple of the decree, and some of them are entirely opposed
to it. The first from Hardress, 136, was a bill to be relieved
against-an extent on a judgment in debt for a penalty. of £1,500,
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after satisfaction of the penalty by pereeption of the profits
according to actual receipts, but not according to the extended
value. .The court would not give the complainant relief with-
out paying costs and damages, for it appeared there had been
a'default in him in not permitting the defendant quietly to
receive the profits upon a former extent, whereby he was put
to great charges, and the court declared the plaintiff should
either have all law or all equity. 1 Ch. Ca., 271, was
(278) ' the case of a jointress who had paid a morigage, and
she was permitted to hold over until repaid with interest.
The other cases, 2 Ch. Ca., 226, and 2 Ver., 509, are in direct
opposition to the principle which they were cited by Bunbury
to support; to which may be added the cases reported in 1 Atk,,
75; 3 Bro., 489, 496; 1 Ver., 349, referred to by defendant’s
counsel. - The other case cited by the plaintiff’s counsel from
2 Dallas, 252, would at first view. seem to. conflict with the
English decision; but it is believed a distinction may be drawn
.between that case and those decisions. That was a suit on a
penal bond conditioned for the performance of a collateral act,
on a stated day, to wit, the procuring of a patent within six
months for a. tract of land which the defendant had sold to the
plaintiff. The judges, in delivering their opinion, considered
the penalty as a debt due to the plaintiff on the day when the
collateral act was to have been performed, and that upon that
ground he was entitled to retain a verdict for interest beyond
the penalty which the jury gave for the detention of the debt.
From a review, therefore, of the cases on the subject, it may be
considered as a settled point, that, except in some particular
cases, where a collateral act is to dlscharge a penalty which is
inserted in"a bond as a debt which is to become due on the
failure of performing that act on the day stipulated, or in cases
in equity framed upon some gpecific ground of relief, the pen-
alty of the bond is all that can be recovered, either at law or in
equity. As to the question made by the plaintiff’s counsel,
whether there is any difference between common conditions. to
penal bonds and the one sued on, whieh binds the obligor to the
amount, of the condition with interest till paid, this is nothing
more than a condition in law, which would arise without its
being stated in the bond, and was inserted either from an igno-*
rance of the law or from an excess of caution; but it ecannot be
considered as intended to increase the obligation of the
(279) defendant.. Tt is therefore the opinion of the Court that
the plajntiff should enter a remuttitur ‘for the amount
assessed for interest by way of damages
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RAYNOR v. DOWDY axp BENTHALL.
From Bertie.

The County Court may grant to a man the privilege of erecting and
keeping a ferry, although he does not own the lands on either
side of the river or creek over which the ferry is established.

- Tar County Court of Hertford granted to Raynor, the plain-
tiff, the privilege of erecting and keeping a ferry on Wicacon
Creek. The defendants brought an ejectment against Raynor
for the land whereon the ferry was erected, recovered a judg-
ment; and the Sheriff of Hertford County put Benthall in the
possession of the land, but refused to put him in possession of
the ferry. Benthall demanded possession of the ferry, which
being refused, he armed himself with pistols and took possession
of the ferry. At the time the County Court of Hertford granted
to Raynor the privilege of erecting and keeping this ferry, he
did not own the land on either side of the creek. The jury
found a verdiet for the plaintiff, and assessed damages for the
trespass, subject to the opinion of the court upon this question,

“Whether the County Court of Hertford had a right to grant
to Raynor the privilege of erecting and keeping this ferry, when
‘he did not own the lands on either side of the creek.” The
case being sent to this Court, was argued by

Cherry for plaintiff. ' ' (280)

By tae Courr. We are of opinion that the County Court
of Hertford had a right to grant to the plaintiff the privilege
of erecting and keeping a ferry, although he did not own the
land 6n either side of the creek. Let judgment be entered for
the plaintiff. S

Cited: Piplin v. Wynn, 13 N. O., 402.
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(281)
JONES v. SYKES.

- From Cabarrus.

Appellant bound to give two securities, and one only being given, ap-
peal dismissed.

Tue plaintiff prayed an appeal from the judgment of the
Coumnty Court of Cabarrus, and executed an appeal bond with
one security only. At October Term, 1808, the Cabarrus Supe-
rior Court, defendant’s counsel moved to dismiss the appeal,
on the ground that the act of Assembly regulating appeals
required the appellant to enter into bond with two securities;
and the case was sent to this Court upon the motion to dismiss
the appeal. ' :

By rae Courr. The motion must be allowed. Entering
into bond with two securities is a condition to be performed
before the party dissatisfied with the judgment of the County
Court can obtain an appeal. Let the appeal be dismissed.

STATE v. SUTTON ET AL.
From Bertie.

The caption of an indictment must describe the court before which
it is found, that it may appear the court can exerecise jurisdic-
tion over the offense charged.

Tuge defendants being convicted upon an indictment for a
riot, their counsel moved in arrest of judgment “that in the
caption of the indictment upon which the defendants had been
found guilty there was no description of the court before which
the indictment was found.” The caption of the indictment was
in the following words and figures:

(282) Srate oF NorTH CAROLINA, } . ’
Bertie County. _ April Term, 1803.

Cherry for defendants cited 2 Hawk., 359, sec. 119, to prove
that the caption of an indietment must show that the court had
or could exercise jurisdiction over the offense indicted, He
said there was no such term of the Superior or County Courts .

198



N. C.] JULY TERM, 1809.

GARDNER ¥. CLARK.

of ‘Bertie. as April term, known, distinguished or described by
any public law; for if so, the court would be bound officially
to take notice of it. April term was a judicial term unknown
to the laws of North Carolina, so far as it affected the county
of Bertie; the session of Bertie County Court was not holden
in that month ; and as to the Superior Courts of the State, their
terms were fixed by the act of 1806, commencing on the first
Mondays of March and September, and ending as the eircuits
progressed, on the sixth Mondays after the fourth Mondays of
the said month. ‘ ;

By ruE Courr. The caption of the indictment ought to de-
seribe the court before which it is found, that it. may appear
the court can exercise jurisdiction over the offense charged. Tt
is not stated in the caption to this indietment. whether it was
found in the County or Superior Coirt. And although it may
be true that the term of the Superior Court happened in April,.
yet “April term’ is not distinguished as a judicial term of that
court in any act of Assemibly. ‘Judgment arrested.

Overruled: 8. v. Brickell, 8 N. C., 354.

‘ (283)
GARDNER v. CLARK. '

From Ohowa-n. ;

Debt lies by the payee against the inaker of a promissory note ex-
© pressed to be given for “value received.” )

Ta1s was an, getion of debt, brought upon a promissory note
in the words and figures following, to wit:

Five days after date I promise to pay to Henry Gardner, or
order, $107.75, value received. Edenton, 31 July, 1805.
~ L - Wu. Crazk.

The case was referred to this  Court, upon the -question, -
“Whether an action of debt can be maintained on this note.”

Lowriz, J. Debt is an action founded on an express contract
for a sum certain. A writ of debt properly lieth where a man
oweth another a certain sum of money by obligation, or by
bargain for a thing sold, or by contract, or upon-a loan made by
the ereditor to the debtor. Fitz. N. B., 273, If a tailor agree
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to have a certain price for making a suit of clothes, debt will
lie. 'Woods Inst., 544. A man owes another a sum of money,
who hath his note under hand without seal; debt will lie. This
position is laid down by Morgan and Ruffhead in their Law
Dictionary, title, Debt. ~Debt lies on a promise to a physician,
surgeon, etc., if he make a cure. 3 Com. Dig., 365. These
authorities prove that debt will lie on a simple contract. It
hag been said and so adjudged that before the statute of 3 and
4 Anne, no action would lie upon a note, as a note. Salk 129,
And that indebitatus assumpsit - would not lie on a bill of ex-
change. Stra., 680. The same doctrine was held in Hodges
v. Stuart, 1 Salk., 125.  And it was there said by Holt, Chief
Justice, that indebitatus assumpsit would not lie on a bill of"

exchange for want of a consideration; for it is-but evi-
(284) dence of a. promise.to pay, which, taken alone, is a nuduwm -

pactum, and therefore the party must either bring a
gpecial action on the custom of merchants, or else a general
'ﬁndebztatus assumpszt agalnst the drawer for money recelved to

is use. .

But Lord Mansfield declared that all the cases upon this sub-
ject decided in King William’s time went upon mistaken prin-
ciples;-and the truth of this observation will be admitted, if we = |
take the trouble of examining the course of decisions upon the
subject. - In 1783, upon a writ of error from Ireland, in the
case of Ofway v. Ramsay, Strange, 1090, after two solemn argu-
ments, and -a third one ordered, the Court strongly inclined to
the opinion that debt would not lie in Ireland or a judgment
in the King’s Bench in. England: The plaintiff, however, de-
clined a third argument, and the judgment was affirmed, with- -
out the opinion of the Court being given. But forty years
afterwards, in Walker v. Witter, Doung., 1, 2, it was adjudged
that debt would lie on a foreign judgment. .In the case of
Hodges v. Stuart, Salk.,, 125, in the time of William ITT,,
was held that bills and notes payable to bearer, or to A. B. and
bearer, -were not negotiable or assignable, so as to enable the -
indorses to maintain an action against the drawer; but in the
time of Geo. ITL., in the case of Grant v. Vaughan, "Lord Mans-

* field said: “There has'since been no doubt but that actions may
be brought by the bearer of such promissory note against the
drawer.” Lovelace on Bills, 108.

There.is an anonymous case reported by Hardress, 485, that
seems to unfold the prineiples upon which this case must be
decided. The effect of that case is very accurately expressed
in Com. Dig., Debt B. Lord Chief Baron Comyn, after- saying
_ that debt lies on every express contract to pay a sum certain
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(A. 8), and also lies though there be only an implied contract
(A. 9), thus states the principle of these cases: “So debt lies
not upon a bill of exchange against the acceptor; for the
acceptance binds him by the custom of merchants, but (285)
does not raise a duty,” and cites Hardress, 485. The case
in Hardress was debt against the acceptor of a bill of exchange,
and the Court there said: “The acceptance does mnot create a
- duty, no-more than a promise made by a stranger to pay the
" debt of another if the ereditor will forbear his debt.” In Hard's
case, 1 Salk., 23, it is also said that indebitatus assumpsit will
not lie against the aceeptor of a bill of exchange, for his accept-
ance is.but a collateral engagement; but that it will lie against
_the drawer, for he is really a debtor by the receipt of the money.
So, in Hodges v. Stuart, before quoted for another purpose, the
Court said that debt would lie against the drawer of a bill of
- exchange for value receiwed, and the reason given is, “that it is
for the apparent consideration.” Asdebt will lie where indeb-
status assumpsit will, and as the statute of Anne puts notes on
the-same footing with bills of exchange, it would seem clearly
“to follow that an action of debt may be maintained by the
payee of a promissory note against the drawer. . = -

Haww, J. Bishop v. Young, 2 Bos. and Pul., 78, seems to
decide the present case. The question there was, “Whether
debt would lie by the payee against the maker of a promissory
note, expressed to be for value received.” It was decided in
the affirmative ; and for the reason there given, I think the pres-
"ént action can be supported, and that judgment should be
entered for the plaintiff. , o

Tavror, J.. In Hardress; 485, it was held that an action of
debt will not lie against the acceptor of a bill of exchange; but
the reasons given for that determination tend strongly to dem-
onstrate that an action of debt will lie by the payee against the
maker of a promissory note. It was said in that case ~
that the acceptance does not create a duty any more (286)
than a promise made by a stranger to pay the debt of

“a third person, if the creditor will forbear his debt; and he
that drew the bill continues debtor, notwithstanding the ac-
ceptance makes acceptor liable to pay it. But the making of a
promissory note does manifestly create a duty, if a considera-
tion' be expressed, and raises an original obligation in the
maker, for which an action of debt iz a proper remedy, accord- -
ing to the general description of that action to be found in all

 the elementary writers. 3 Bl Com., 155, says an action of debt
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will lie whenever a sum of money-is due by certain and express
agreement, where the quantity is fixed and certain and does not
depend on any. subsequent valuation to. settle. Comyn says
debt lies upon every express contract to pay a sum of money.
Dig., tit. Debt. And in 8 Woodeson, 95, it is laid down that
the action of debt may be brought whenever a determinate sum
is claimed as due, whether the contract on which it arises is
special or simple. ' '

The action of debt on simple contract has grown much into
disuse, in consequence of the defendant being permitted to wage
his law, and of the necessity imposed upon the plaintiff of prov-
ing his whole debt or being precluded from recovering any part.
This latter rule has been much relaxed in modern times, as =
appears from 2 Bl, 1221; Doug., 6; 2 Term, 129; 1 H. Bl,
149; and it is not now understood to be necessary that the
plaintiff should recover the exact sum demanded. From this
disuse of the action, a belief seems to have prevailed that it
could not be sustained; and assumpsit has been the usual rem-
edy on promissory notes. But no decision is recollected to have
been made in this State against the action of debt in such
cases, and there is a great modern authority in favor of it in
. precisely such a case as that before the Court. 2 H. Bl, 78.

Judgment for the plaintiff, '

(287) .
- STATE v. WHITSENHUNT.

From Lincoln.

Solicitor for the State entitled to a fee in case of-a scire facias against
a delinquent juror, in all cases where costs are given against such
juror. :

- THE question in this case was whether the solicitor for the
State was entitled to a fee in the case of a scire facias against a’
delinquent juror,

By tur Courr. The solicitor for the State is entitled to
a fee on a scire facias against a delinquent juror, in all ‘cases
where costs are given against such juror. Where the juror is
discharged without costs; the solicitor is not entitled to a fee.

Cited: 8. v. King, 143 N. C., 682.
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HOWE v. O'MALLY. '
" From Chowan.

A conveyed to B a tract of land, containing 221 -acres, more or less.
Some. years afterwards it was mutually agreed to have the land
surveyed, and if it were found to contdin more than 221 acres, -
the defendant should pay the plaintiff $10 per .acre for the ex-
cess; if it fell short, plaintiff to refund to defendant at the same.
rate. 'Here are mutual promises, and one is a good consideration
to support the other.

The plaintiff, by a deed of bargain and sale, conveyed to
the defendant, in 1790, 145 acres of land, part of a tract of
366 acres purchased frem Clement Hall. In 1792 the plain-
tiff, by another deed, conveyed to the defendant a part of the
same tract of land, purporting to contain 221 acies, “be the
same more or less.” FEach tract was described by par-
ticular metes and bounds, and both together made up (288)
the whole tract .purchased from Clement Hall, by the
plaintiff, for which the defendant fully paid and satisfied the
plaintiff. o

Some time afterwards, to wit, in 1806, in a conversation’
between the parties, it was mutually agreed to have the tract of
221 acres last sold surveyed, and if it were found to contain more
than 221 acres '(the number of acres called for by the deed)
the defendant should pay to the plaintiff $10 per acre for the
excess; and if, on the other hand, it should fall short of that
number of acres, the plaintiff should refund to the defendant
at the same rate per acre. In October, 1806, a survey was
accordingly made, and the tract was found to contain 308 acres,
including swamp on two of the lines, 87 acres more than the
deed called for. This action was brought to recover the sum of
$870, with interest, ete.

For the defendant it was contended, first, that unless from
the presumption that the agreement proved subsisted between the
parties at the time of the execution of the conveyance in 1802,
there was no consideration to support it, and that such pre-
sumption would be not only violent, but against the solemn deed
of the parties. That the evidence was improper and ought not
to have been received, inasmuch as it goes to establish a parol
. agreement in express contradiction of the solemn deed of the
parties; for if any meaning is to be given to the words, “be the
same more or less,” in the deed of 1802, the plaintiff had at that
time sold and absolutely conveyed all the lands which he held
under his conveyance from Hall, and that therefore there was
nothing for the agreement to operate upon.

203



v

IN THE SUPREME COURT. O[5

“ TINDALL v. MOUNGER.

For the plaintiff it was urged that there was no neces-
(289) sity for resorting to the presumption that the agreement
proved subsisted between the parties at the time of the
execution of the conveyance in 1802, or go in search of a con-
sideration to support it, inasmuch as the promises were mutual
and each a consuderatlon for the other. That the number of
acres in the tract was quite uncertain, and, for aught that the
_plaintiff knew, might have been less thdn the number expressed
in the deed. His promise, therefore, to pay. the defendant in
that event $10 for every acre so falling short was a good con-
sideration to support the promise of the defendant, to enforce
which the action was brought. This agreement is not in con-
tradiction of the deed, but perfectly consistent with it; it was
quite a distinet transactlon and not intended to control, explaln
or vary the deed in any respect, but stood entirely on its own
bottom.,

By rue Covrr. Here are mutual promises; one is made the
consideration of the other, and we are of opinion that the plain-
tiff’s promise to refund in the event of a deficiency in the num-
ber of acres is a good consideration to support the defendant’s
promise to pay, should there be more acres than ecalled for by
his deed. Judgment for the plaintiff.

(290)
A TINDALL’S EXECUTORS v. MOUNGER ET AL.
- From Rowan.

A gives his bond to make title to a tract of land to B, and dies intes-
tate, leaving three sons, his heirs at law, one of age, the other
two -infants. B dies; the administrators of A recover of the ex-
ecutor of B.a judgment for the balance of the purchase money.
for the land. The executors and devisees of B file a bill, praying
for a specific execution of the contract, as against A’s heirs at
law, and an injunction as against A’s administrators, on the
ground that part-of the land was claimed by an elder title. The
heirs, in their answer, declare their readiness to make title, and
the administrators admit assets. Injunction dissolved, upon de-
fendants giving security to make title agreeably to the prayer of
the bill; and costs ordered to be paid by A’s administrators, out
of the assets of thelr intestate.

Hrexry Mounaer, by his bond. da,ted 1 January, 1784, bound
himself, h1s helrs, executors and administrators, in a penalty,
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conditioned to make to James Tindall, his heirs and assigns, a
good and clear right and title in fee simple to three tracts of
land as soon .as rights could be'obtained. The land had been
entered by Mounger, and the grants afterwards issued and came
to, the hands of Tindall.. In February, 1795, Mounger died
intestate, leaving three sons, Edwin of full age, Thomas and
Henry infants. - Thomas afterwards arrived to full age. In
May, 1795, Tindall died. Afterwards the administrators of
Mounger recovered a judgment upon a bond given by Tindall
for the balance of the purchase money of the land; and there-
upon, in February, 1797, a bill was filed by the executors and
devisees of Tindall, against Mounger’s heirs aforesaid, and also
against David Cowan, a person who claimed two of the tracts
sold as above, by an elder title, to carry into specific exeeution
the contract of sale appearing in the bond aforesaid; and for
an injunction against the judgment at law, on account of a
claim of Cowan. The defendants put in their answers, and
admitted the bond for title, and Thomas and Edwin, who were
now of age, said they were ready to make titles; the
infant Henry submitted to act as the court should direct. (291)
The administrators admitted the estate of their intestate,
Henry Mounger, deceased, was solvent. - On these answers, the
court, at September Term, 1799, ordered the injunction to be
dissolved, on bond and security to amount of the judgment be-
ing given to make title agreeably to the prayer-of the bill. The
case coming on to be heard on the bill and answers, it was
referred to this Court to decide which of the parties to this suit
should pay the costs.

By tae Courr. We are of opinion that the costs should be’
paid by Mounger’s administrators, out of the assets of their
intestate. '

SEARS ET AL v. WEST.

From Craven.

A billiard table erected and used merely for the purpose of amuse- .~

ment is liable to the tax imposed on “billiard - tables,” in the
same way as if used for the purpose of gaming.

TrIs was an action of trespass, to recover damages from the
defendant for having taken out of the possession of the plain-
tiffs a billiard table. “ The plaintifis were the owners of the
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table, Whlch previous to 1 April, 1807, they caused to be erected
in the town of New Bern at their own expense; not for any
purpose of emolument, or to be employed as a gaming table, but
for their private and individual amusement, They had con-
stantly kept up the table since its erection for the purpose which
originally induced them to have it built. The defendant, being
Sheriff of Craven County, levied on the table for the tax which
he conceived was due therefor to the State for the year
(292) 1807. If the tax be due thereon, and the levy therefore
legal, it was agreed that judgment should be entered for
the defendant, if othermse, for the plaintiffs, and damages to
be assessed to sixpence.

Gaston for plaintiffs.

By rur Courr. THe object of the act of 1798 ch 19, was to
suppress excessive gaming, and also.to remove the temptatwns
to “idleness and dissipation,” as these contributed to the main
vice., The act therefore forbids the use of “gaming tables,”
generally, with a proviso that it should not extend to billiard
tables until 1 April, ensuing. The act of 1804, ch. 81, tolerates

.the use of billiard tables, but 1mposes a tax upon that
(293) use. By that act every man who “erects and keeps” a

billiard table is made liable to the tax. The Legislature
seems to have congidered the use of the billiard table as con-
ducive to idleness and dissipation, as well as a means by which
excessive gaming was promoted. We are therefore of opinion
that judgment should be entered for the defendant.

.

JOHNSTON, ASSIGNEE, ETC., v. KNIGHT. ’
From Richmond.

A and B gave their joint bond to C, and D became the subscribing
witness. .C assigned the bond to I, who brought suit on the
bond, against A. He pleaded the general issue, and upon the
trial the handwriting of D and also of A was proved. It was
also proved that on the day on which the bond bore date, A had
purchased goods of C to the precise amount of the bond. This is
not legal proof of the execution of the bond; and the jury hav-
ing found a verdict for-the plaintiff, the verdict was set aside .
and a nonsuit entered, upon the ground that the testimony was
improperly received, and also upon the ground that the produc-
tion of the subscribing witness to a bond is never dispensed with,
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~except from mnecessity, as where he is dead, has removed, or be-
" come interested by operation of law. 'Here the subscribing wit-

ness has’ become the dssignee of the bond, and the plaintiff in
. the cause. S

Mosks KnteaT and Richard Knight executed their joint bond
to John Hardwick, executor of the last will of Richard Edge-
worth, deceased, and William Johnston, the plaintiff in- this
cause, became the subscribing witness to the said bond.  Hard-
wick afterwards assigned the bond o Johnston, and Johnston
- brought an action of debt against Moses Knight, one of the
obligors. The defendant pleaded the general issue. . Upon the
trial of the cause the handwriting of Johnston, and also of
. Moses Knight, was proved. It also appeared in evi- -

" dence, from the account of sales of Richard Edgeworth’s (294)
estate, returnsd into the proper office by his executor,

John Hardwick, that Moses Knight purchased at the sale of
Richard Edgeworth’s estate goods to the precise amount of the
bond, and that the sale was made on the day on which the bond
. purported to bé executed. The assignment of the bond to John-
- ston was also proved., The jury found a verdiet for the plain-
tiff,  subject to the opinion of the court upon the .question,
" “Whether the execution of the bond was legally proved.”

- Hexperson, J., delivered the opinioﬂ-.of the Court. - It is one

. of the primary rules of evidence that the best which the nature

of the case admits of, and which is'in the party’s power or pos-:
session, shall be produced. The offer of lesser evidence whilst
the greater is in:the power or possession of the person offering it
. affords ‘a presumption that the greater evidence, if produced,
would operate against him. The testimony of the subseribing
witness to a written contract is"the best evidence of its execu-
‘tion, of: the terms, conditions -and consideration on which it
was made. He is selected by the parties to bear evidence of
their contract in case a dispute should arise. XHis production
has been -dispensed with in cases of necessity only, as where he
"is dead, removed beyond the process of the court, become.in-
famous, or interested by operation of law. -The necessity in the
present case. arises entirely from the act of the person (or at
least with his concurrence) who offers the lesser evidence, which
certainly cannot and should not form an exception to the gen-
-eral rule. We are therefore of opinion that the evidence re-
~ceived upon the trial was improperly received, that the execu-
tion of the bond was not legally proved, that the verdict should
be sét aside, and a nonsuit entered. ' .

l Cited: Overman v. Coble, 35 N. C., 5.
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(295) -
PARKER’S EXECUTOR v. PARKER'S ADMINISTRATOR.

From Halifax.

‘A suit pending in chancery is “by consent of parties” referred to five
persons, whose report is to be binding between the parties. The
referees make a report, and exceptions are filed to it, charging
errors and mistakes in liquidating the accounts. The suit then
abates by the death of the complainant. An action on the case
was brought to recover the sum reported by the referees to be
due.  The record of this suit and the proceedings therein are not -
evidence of the debt. The reference being matter of record, the
award is not binding until confirmed by the court. .

In 1799 Airland Parker filed his bill in chancery in Sussex
County Court, in Virginia, against Richard Parker, executor
of the last will of Frederick Parker, deceased, praying for a
dlscovery and an account, ete. ~To thls bill Richard Parker put
in his answer, and. at September Term, 1801, the following entry
was made in the cause: “By consent of partles, this cause is
referred to William Hines, Robert Goodwyn, Benjamin Tate,
John Chappell and James C. Bally, or any three, whose report
to be binding between the parties.” At March Term, 1802, the
referees made their report, and therein stated that they found
the complainant Airland Parker was indebted to the defendant
Richard Parker, executor, etc., in the sum of £135 18s. 9d,,
Virginia currency, which sum, except £28 thereof, they were of
opinion should bear interest from 6 October, 1795 till payment
should be made. The cause was continued at complamant’
costs, and at June term following, the.complainant filed several
exceptions to the report of the referees, charging them with
errors and mistakes in liquidating and settling the decounts of
Richard Parker, executor, as aforesaid. The cause was then
continued, and at each successive term was continued without
any " further proceedings being had therein, until June Term,

1803, when it abated by the death of the complamant
' , This was an.action on the case brought on the above
(296) award The only evidence offered by the plaintiff was

a copy of the record from the Court of Chancery for
Sussex County in Virginia, setting forth the proceedings in that
court, as above stated. ~The jury found a verdict for the plain-
tiff, subJect to the opinion of the court upon the question,
whether ‘the action Would lie upon the award. The case being
sent to this Court,

Havy, J., observed that, although he entertained much doubt
upon the ques‘uon he inclined to the opinion that judgment
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should be entered for the plaintiff; that if the reference in this
case had been made as references generally are made, to clerks -

and masters, or if it had been the understanding of the parties,

and the practice of theé court in which this reference was made,

that reports made by referees appointed as in this case should

be subject to the exceptions of either party, as reports made by

clerks and masters are, it was clear that judgment should be

entered for the defendant. We can, however, only judge from.
the record ‘itself. It is therein stated that, “by consent of par-

ties, the case was referred to William Hines and others, whose

report was to be binding between the parties.” It seemed very

. muech to resemble common cases of submissions and awards;

the defendant was not precluded on the trial from availing
himself of any valid objection against the report or award that

wag in his power to be made, and ‘which it would be proper to

" make to awards in ordinary cases; but he seemed to have waived

this privilege, and to rest his defense on the ground that it was

_only an interlocutory decree, and not such a submission and.
award as would support this action. But by

Looxs, Lowsie, Henpirsonw and Wrieur, JJ. The order of
reference appears to us to have been made by the court; the
report or award is therefore no evidence of a debt, or obligatory
“upon the parties, until conﬁrmed by: the court. J udgment for
the defendant.

(297)
ARRINGTON v. CULPEPPER. ‘

A and B signed a written contract respecting a horse race, agreeably
to the act of of 1800, ch. 21, B and C made a by-bet, and reduced -
it to writing, and therein B agrees, “if A should win. the race

- which he had made with him that day, he agrees to pay C $1,000.”
A won the race, and the stakeholder was directed by B to de—A
liver his bond for the $1,000 to C, and the. bond was delivered.
C.sued B, and B pleaded that the bond was delivered as an
eserow: Ruled o

(1) That the written contract of by- bet between B and C, not refer-
ring to the written contract between A and B, as to the race,
there was not between B and C such a contract in wrltlng as
section 2 of the act of 1800, ch. 21, requires.

(2) That parol evidence could not be admitted to prove that the race
referred to in the written confract of by-bet was the race men-
tioned in the written contract between A and B

5—14 200 -
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(3) That the delivery of the bond to C by the stakeholder, by the
direction of B, did not preclude B from claiming the. benefit' of
-'the aet of 1800 and requiring C to prove everythmg requu'ed by
that act to make the bond obhgatory )

Tris was an action of debt, to- recover a by-bet on a horse’
race. The jury found a verdict for the plaintiff, subject to the
. opinion of the court upon the following case: The defendant,
-Mathew Culpepper, and one Francis Ward, on 30 November,
1805, made a horse race, and on the same day entered into. the
followmg artleles

Articles of a race made this 30 November, 1805 between .
Mathew Culpepper and Francis Ward, as follows, to wit: They

are to run at Douther’s paths, on the Monday before next Christ- - -

mas, for $200, for which they have staked their notes. Cul- -
pepper is to run a two-year-old filly of- his, called Dolly Wash- -
ington, being a sorrel which he had of Abner Foster.. Ward is -

to run a sorrel colt of his, called Golden Rod, which was got by .

Don Galo, and raised by Mr. William Avent,.of the same age, .
both being considered two years old last spring. They are to
run one-quarter of a mile; to start at the end towards the old
house, and to run out towards the road. The lowest nagis to
carry 136 pounds; the other is to carry 14 pounds for the first

inch, and % for every other inch over, or in propor-
© (298).tion for parts, ete. They both agree that either two of

the Judges, on the day of the race, shall measure the
ground, and whatever they say is a quarter of a mile shall be
binding on both parties. - They also both agree that the race
shall be what is ealled. “a play or pay” race. In evidence of ~
which agreement they have both set their hands and seals, the

date above mentloned MaTHEW OULPEPPER (SEAL.) .

Francis Wazp. (smaL.)
Wltness ABNER H. Hinzs.

. On the same day the_ defendant signed and sealed the obhga-
tion declared on, which was in the followmg words and ﬁgures,
to wit: ,
[} . R
Tf Francis Ward wins the race that he and myself made this
day, I promise to pay to Peter Arrington the just sum of
$1,000, on or before 25 December next, as witness my hand and”
seal thls 30 November, 1805. . - :
ST ' Margew CULPEPPER. (SEAL.)
_ Teste: Aswer H. Hivgs. :
o210



N.c] JULY TERM, 1809.

ARRINGTON . CULPEPPER.

This obligation was delivered to a third person, as a stake-
holder, to be delivered over to the plaintiff in case he won the
- bet. The race between Ward and defendant was run agreeably

to the articles, and Ward declared to be the winner. After-
wards, and on the same day, the stakeholder was directed by the
defendant to deliver over the obligation to the plaintiff, saying,
“he would have won the race if his rider had rode agreeably to
his direetions,” and the stakeholder delivered the bond accord-
ingly. : o

It was submitted to the Court, (1) Whether the plaintiff, on
the production of the articles aforesaid, and proof of their exe-
cution, should not be permitted to read the same in evidence,
as proof of the terms of the race bet upon by plaintiff and
defendant. (2) Was it essential to the plaintiff’s right to re-
cover that he should prove anything relative to the articles; the
running and winning of the said race, after the delivery by the
stakeholder to. the plaintiff, by the direction of the defendant?
"(8) Whether, if further proof was necessary on the part of the
plaintiff, he should be permitted to show by parol evi-
dence that the articles before set forth were the articlesof (299)
the race referred to by the writing obligatory declared on. -

The case was sent to this Court for the opinion of the judges.

Locks and Henpersox, JJ., were of oninion that the plain-
tiff was entitled to judgment. But by :

Harr, Lowre and Wrierr, JJ. The act of 1800, ch. 21,
declares, in the first section, “that from and after the passing
“ of this act no money shall be recovered at law by means of any
“bet or wager on a horse race, except a written obligation is
produced on the trial, containing the sum so betted or laid on
such horse race, signed, sealed and attested by at least one wit-
ness.” This part of the act has been complied with by the
" plaintiff, by the production of the written obligation upon the
“trial, a copy. of which makes a part of the present case. The
gecond section declares, “that all horse-racing contracts shall be
reduced to writing and signed by the parties thereto at the
time they are made; otherwise, they shall be void; and all sub-
contraets or by-bets on the same shall also be reduced to writ-
~ ing and signed by the parties to such by-bets, or the same shall

“be void; and on all trials at law, where it may be necessary to

" give such contracts in evidence, no parol testimony shall be
admitted to alter or explain such contracts.” The first and
third questions may be considered together. There would be no
difficulty in the case if the obligation' declared on recited the -
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terms of the racé made between the defendant and Ward, or
referred with sufficient certainty to the articles entered into- by
them, in which articles those terms are contained. In that case
the articles referred to would become cornected with the obli-
gation on which the suit is brought, and would be viewed in
the same light as if they had been signed by the plaintiff
(300) and defendant. The contract between the parties, as
well as the sum bet, would be evidenced by a writing
sugned by the parties. But the obligation merely refers to a
“race made,” without saying whether the terms of such race
were reduced to writing, or existed in the memory of witnesses.
In the latter case the plaintiff clearly could not recover. But
suppose it to be otherwise (as probably the fact was), and the
plaintiff should be permitted to give such articles in evidence:
the defendant would be permitted to show that he and Ward -
made another race on the day referred to or mentioned in the
obligation declared on; it would then be a matter of controversy
between the parties, to which race the obligation referred, and
that controversy could only be settled by the introduction of -
parol testimony, The Legislature did not intend that horse-
racing contracts should in any respect depend upon testimony
of that kind, further than to prove the execution of the writings
in which they were contained; nor would such testimony in the
present case be necessary, if the obligation sued on had either
recited the terms of the race or referred with sufficient certainty
to dny instrument or writing in which they were contained.
The act is express that all such subcontracts or by-nets shall be
reduced to writing and signed by the parties, or the same shall
be void. That has not been done in the presént case. The
writing signed by Ward and Culpepper has not been signed by
Arrington and Culpepper. It is true that this is not strictly
required, but it ought to be referred to by the obligation sued on
with so much certainty as to preclude the necessity of produc-
ing parol testimony to connect them, This case must be viewed
as if the articles had not been signed by Ward and Culpepper,
but by Ward and some other person; because, although the
defendant and Ward signed them, yet on the same day they
might have made another race, and signed other articles, in
which case it would be uncertain to which race the plaintiff and
defendant referred. As the plaintiff has been fortunate
(301) in this race, he is willing to admit that those were the
articles, and thinks the defendant should be compelled to
do the same because he signed them. But the plaintiff would
not deem this reasoning very applicable if he had lost the race
and were defendant in this suit.
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As to the second question, it is in substance this, whether the
plalntlﬂ is in any better situation in consequence of the defend-
ant having directed the stakeholder to deliver the obligation to
him, after losing the race, than ‘he would be in, provided he had
proved by witnesses that he won the race, and that in conse-
quence thereof the stakeholder had delivered the obligation to
him. If such direction by the defendant was to have the effect
of making the obligation which had been delivered as an escrow
stand as one delivered by the defendant to the plaintiff, and not
0. be considered as having been delivered as an escrow at all,
it would be all-important to the plaintiff. But that cannot be
done. The defendant did not himself deliver the bond to the
plaintiff (but if he had, it would not alter the case); he only
directed the stakeholder to do it. The effect, then, can be no
other than if proof tantamount thereto had been adduced. The -
defendant’s confessions out of court place things precisely where
they would be if the facts confessed had been proved in court.
They amount to this, that he lost the race with Ward; that that
was the race referred to in his obligation ; but that the contract
which he made with the plaintiff was - defective in point of law,

of which defect he claimed the benefit. We. are therefore of
opinion that the contract has not been entered into agreeably to
the directions of the act of Assembly, and that judgment should
~ be entered for the defendant

(302)
MOORE v. HAGLES,
From New Hanover.

A and B, being ténants in commeon of a tract of land -situate in an
island in the Cape Fear River, agree by deed, “that as to those
-lands on the said island which lie below the causeway or great
road through the island, A’s two-thirds shall be taken all together,
and shall be at the lower end of the said island, and be bounded
by the Northwest River on the one side and by the Northeast
River and Great Creek on the other; and B’s one—thn‘d shall be
taken off of the remainder, lying above the said A’s and below the
said causeway; and as to all that part of the island belonging to
them, lying above the said causeway, A’s two-thirds shall be
taken next the thoroughfare and Northeast River, and the said
B’s one-third shall be taken next the causeway.” This agree-
ment is sufficiently certain for each tenant to know hig share,
and dissolves the temancy in common.

TH1s was a petition filed in the County Court of BRUNSWICK,
for partition of certain lands lying in Eagles’ Island, in the
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river Cape Fear. The petition stated that Joseph Eagles, late

of the county of Brunswick, who departed this life in 1791,
was at the time of his death seized and possessed in fee simple
of a certain estate and tract of land, situate, lying and being
in Eagles’ Island aforesaid; thai he died intestate and the
land aforesaid, by the then laws of descent in this State, de-
secended upon his issue male, in equal portions as tenants in
common ; and that the said Joseph left issue, male, two sons,
Richard and Joseph. That in 1806, the said Richard and
Joseph being still tenants in common of the land aforesaid, the
petitioner, Maurice Moore, purchased out all the said Richard’s
right, title, interest, claim or demand whatever in said land,
who, by deed bearing date in the same year, conveyed the same
to the petitioner, who thereby became a tenant in common with
the said Joseph. And to the end that a severance might be

made of the said tenancy in common in the land afore-
(808) said, between the said Joseph and the petitioner, and

that each might know and have his part distinet and
separate from the other, the petitioner prayed the court to
appoint commissioners to lay off and divide the said land be-
tween him and the said Joseph.

To this petition the defendant (who was an infant), by his
guardian, put in a plea, setting forth that Richard Eagles, the
elder, was seized and possessed of certain lands, situate in
Eagles’ Island aforesaid, and by his last will and testament,

_ dated 23 March, 1769, and which had been duly proved, de-

vised two-thirds of his lands upon said island to his son Joseph
Eagles, in the petition mentioned, in fee, and the other third to

‘his daughter, Susannah Elizabeth Eagles, in fee; that the said

Susannah Elizabeth intermarried with Alfred Moore, esquire;
and they by deed bearing date the .... day-of .... in the year

. conveyed the third part of said lands, devised to the said
Susannah Elizabeth as aforesaid, to Maurice Moore,. esquire,
who by deed reconveyed the same lands to the said Alfred
Moore; that Joseph Eagles, named in the petition, departed
this life as set forth in the petition, and that his share in the
said lands, to wit, two-thirds part thereof, descended to his sons
Richard and the defendant Joseph. Admitting that the peti-
tionier purchased of Richard, as set forth in the petition, the
defendant stated that he was advised the lands aforesaid de-
vised to the said Joseph Eagles and Susannah Elizabeth Eagles
were held by and belong to the said Alfred Moore, Maurice
Moore and the defendant, as tenants in common, and that no
division of said lands could take place according to the laws of
this State, by virtue of any petition filed for that purpose, un-
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less the said Alfred Moore was made a party to the petition;
that no severance of said tenancy in common or partition of
said lands had been made among or between the parties claim-
ing said lands or shares therein, under the last will and testa-
ment of the said Richard Eagles, the elder; and that the said
lands then remained to be divided between the said Al- =~ ..
fred Moore, Maurice Moore and the defendant, as ten- (304)
ants in common. That Alfred Moore was not named in -

the petition either as a petitioner or defendant, nor was any
‘division of said lands sought, as related to-the interest of said
Alfred Moore therein; and defendant demanded the judgment
of the court whether he should be compelled to make any other
or further answer to the petition until the said Alfred Moore
should become a party to-the petition. :

To this plea of the defendant, the petitioner filed a replica-
tion, stating that his petition was sufficient in law to be an-
swered unto by the defendant, without the said Alfred Moore
being made a party to the same; because he averred that long

before he filed his petition, to wit, on 28 January, 1788, Joseph ’

Eagles, father of the defendant, then being proprietor of two-
thirds, and the said Alfred Moore of one-third, as tenants in
common of the said lands, did, by a deed indented and bearing
date the day and year aforesaid, make partition of the said
lands, and did thereby dissolve the said tenancy in common, as -
by the said deed would more fully appear. ‘

The deed referred to in the replication was in the following
words, to wit: ' - : :

Whereas Richard Eagles; formerly of Brunswick County, gen- -
tleman, in and by his last will and testament, devised his lands
on the green. island opposite Wilmington, commonly ealled
Eagles’ Island, to be divided between his son, Joseph Eagles,
party to these presents, and Susannah Eagles (now Susannah
“Moore), his. daughter, in the proportion of two-thirds to his
said son Joseph Eagles and one-third to his daughter Susannah;
and whereas the division hath never been made: This indenture
- ‘therefore witnesseth, that the said Joseph, on the one part, and

Alfréd Moore, husband of the said Susannah, on the other part,
have agreed, and by these presents do agree, that the lands shall
be divided in the following manner, that is to say, that as to
all those lands on the said island which belonged to the said
Richard Eagles at his death, and which lie below the causeway
or great road through the said island, the said Joseph’s two-
thirds shall be taken all together, and shall begin at the lower.
.end of the said island, and be bounded by the Northwest

213 :



IN THE SUPREME COURT. [5

MOooRE v. EAGLES.

(805). River on the one side and by the Northeast River and

Great Creek on the other; and the said Susannah’s third
.shall be taken off of the remainder; lying above the said Joseph’s
and below the said causeway; and as to all that part of the said
- island belonging to them as aforesaid, and lying above the said
.causeway, -the said Joseph’s two-thirds shall be taken next the
thoroughfare and Northeast River, and the said Susannah’s
part, or the other third, shall be taken next the causeway. If
- any lots immediately oppomte to Wilmington shall be found
still belonging to them, they shall hereafter be divided as they

may. agree.. . " - A, Moore. [smaL.]
B Jo. EAGLES.. [SEAL.]

Signed, sealed and dehvered ‘this -28 January, 17 88, in the
presence of

JoHN SWANN,

James REap.

To this replication the defendant demurred, and the plaintiff
having joined in demurrer, the case was sent to this Court for
the opinion of the judges.

- Jocelyn in support of the demurrer.
“(808) A. Moore contra.

Locxks, J. I regret very much, on this question, I should
differ in opinion from my brethren, who have overruled this
demurrer. But as.it is my duty to be guided by the best judg-
ment I can form on this subject, and not by the opinion of
others, T shall briefly state the grounds on which my opinion
is formed. The deed set forth m the replication of the peti-
tioner does not state either the beginning, the courses; or the
lines of Moore’s one-third, but only on what part of the island
" it shall ‘be laid off. - Tt does not state whethier his share shall
- consist of one-third in quantity or of one-third in value; it de-
- clares that one-third (meaning certainly whatever share was

devised to Mrs. Moore) should be laid off in a certain part of .
“the island. T have always understood a tenant in severalty -to
be one whose estate is severed and separated from that of all
others, and who completely knoweth his own land. T .would
then ask, can any man, from this deed, know precisely Moore’s
one-third? But it is said, “That is certain which can be made
s0,” and that as this deed says Moore’s share shall be taken off
adjoining the causeway, any surveyor can ascertain where the
share will be and that to effect a -partition it is not necessary to:
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have 'a survey and marked lines. To this I answer, that unless
. the deed of partition should state some point at which the begin-
ning shall be, some courses to be run by a surveyor, or some

. natural boundary, which can with certainty be ascertained, the

partition cannot be so made as to leave an: estate in severalty
to one of two tenants in common. I am. not able, from the de-
seription of this deed, to say that any such certainty is con-
tained therein, or that by any possibility it can be made certain.
For I think one-third of this tract can be laid off so as to

answer the description of this deed, in as many different (309)
wys as the fancy of twenty surveyors might suggest.

If surveyed by one to-day, from the face of the deed, he would
give land to Mr. Moore which another on to-morrow would
_take from him, and thus the land would be Moore’s or Eagles’,
according to chance, or the caprice of a surveyor. - It has been
further said that the land just below the causeway is certainly
Moore’s, and if he can place his foot on a single spot, and say
it is his, that is evidence of a partition. I admit that it is as to
that spot, but not as to the whole third; and if Moore be a
tenant in common of a single acre, although as to the rest he
may be a tenant in severalty, yet this demurrer ought to be sus-
tained, and Moore made a party. It is further urged that if
this demurrer' be sustained, and commissioners be appointed
under our act of Assembly to make partition, this deed will not
restrain them from laying off Moore’s third where they please,
and that the Court cannot impose terms which the commis-
sioners are bound to pursue. I admit that if such an order
should be made by the Court, and commissioners appointed
under it, such a consequence might ensue. But I think no such
order -can or ought to be made. I am far from viewing this
deed as a mere nullity; I consider it as-a covenant binding
Eagles and his heirs, and all' claiming under him; to divide
according to the spirit of this instrument, and that this is a
case where the common-law remedy cannot be used; that when
Moore is made a party he has nothing to do but to plead this
deed in order to oust the law court of its jurisdiction and com-
pel the petitioner to resort to a court of equity, which will decree
partition to be made according to the deed. For the act of
Assembly affords 4 remedy only where there is neither a par-
_tition nor a covenant to divide in any particular manner, leav-
ing the commissioners with full powers to divide equally be-
tween' the parties, and to ascertain. the difference in

- value of the respective shares. The remedy therefore (310)
given by the statute, only extending to cases where no par-

tition has been made, nor any agreement binding the parties to
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divide in a particular way, seems to me not to embrace this
case, but to leave the parties to such remedy as was in force
before the passing of the act. For these regsons I am of opin-
ion that the demurrer ought to be sustained. But,

%3(317 HALL‘ LOWRIE ‘WrigHaT, JJ. Let the demurrer be over- |
rule

(311)
DeN oN' DeEMISE 0F MARTIN v. LUCEY.

From Anson.

1. It ig not incumbent on a purchaser of lands sold for taxes acknowl-
edged to be due to show, on the trial of an ejectment brought
against him by the person who was bound and who failed to pay
the taxes, anything more by way of defense than the sheriff’s
deed for the lands so sold.

2, If such purchager be plamtlff m the eJectment he must also show
that the title to the lands is out of the State.

3. The title being out of the State, the taxes are a lien. upon the
lands, into whosesoever hands they may pass; and it behooves the
present holder of the lands to see that the taxes have been paid;
for

4, If the sheriff, in his advertisement of sale for the taxes, mistake
the name of the owner of the lands, or their local situation, the
purchaser at such sale shall hold the lands,

5. The acts which make it the duty of the sheriff to advertise the
sale in some newspaper printed in the State, and at three pub-
lic places in the county, and set forth the names of the owners
of the lands, the water courses on which the lands are situate,
etc., are merely directory to the sheriff in the discharge of his
duty His neglect to observe theése directions may subject him to
a suit for damages at the instance of the party injured by the
neglect; but it will not affect the title of the purchaser, unless
there be collusion between him and the sheriff.

6. The shériff’s authority to sell rests upon the fact that the taxes
have not been poid. If, therefore, it appear that the taxes have
been paid, the purchaser at the sherlff’s sale gets nothing by his.
purchase. )

Tue lessor of the plaintiff claimed the lands described in the
declaration of ejectment under a grant from the State. The
defendant alleged that the lands had been sold by the sheriff
of Angon for the taxes due thereon, and that he had become the .
purchaser. He produced a deed executed to him by the sheriff
for the lands, and was ready to prove a regular advertisement of
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the sale, published in the public papers, but could prove no other
advertisement. * The sale was made before 1798. The case was
sent to this Court upon the question, whether the defendant was
bound to show any other evidence of title than the sher-

iff’s deed, it appearing by the plaintiff’s own showing (312)
that the title was out of the State. :

N

Duffy for pléintiff.
MeBryde for defendant.

Wrieut, J., delivered the opinion of the Court. The
question which is presented to the consideration of the (316)
Court by this case is, whether it is incumbent on a pur-
chaser of land for taxes, acknowledged to have been due at the
time of sale, to show on the trial of an action of ejsctment
brought against him by the person who was bound and had
failed to make payment of such taxes, anything more than the
sheriff’s conveyance for the land so sold. The determination
of this question must depend upon a proper construction of the
several acts of Assembly authorizing the sale of land for taxes,
and the prinéiples which have influenced decisions in analogous
cases, The first act which made lands liable to be sold for the
payment of taxes was passed in 1792, ch. 2. Section 5 of this
act, after authorizing the sheriff to distrain the land of any
person failing to make payment of their public taxes, to sell
the same and make a conveyance to the purchaser, declares,
“that such conveyance shall be good and valid in law, the land
80 sold being first advertised for such length of time as is re-
quired in cases of execution.”  And section 6 of the same act
declares, “that if any person liable for the payment of any
taxes on land shall, before they are paid, sell the same and re-
move out of the county where the land is situated, the person
purchasing the land shall be subject to the payment of the taxes

. due thereon, and shall be proceeded against as if he had orig-
inally given in the same.” From these sections it may be fairly
deduced that the Legislature intended that a failure on the part
of any person bound for the payment of the taxes due on any
lands should operate as a liedl on such lands, and that the sale
which should be made by the sheriff in consequence of such
failure should convey to the purchaser a good title to the lands
against the delinquent and all persons elaiming under him, not-
withstanding the sheriff should fail in making the advertide-
ments, required to be made or in the performance of any duty
enjoined on him by the act. But it ig said that the act
of 1796, ch. 1, sec. 5, under which the sale was made in (317)
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the present case, contains express negative words, “that it
shall not be lawful for any of the sheriffs in this State, either
"by themselves or deputies, to sell lands for their taxes until the
same hath been first advertised for sale in the North Caroling
Journal, the State Gazette, or the Fayetteville Minerva, for the
space of one month, and also in the county in which they are
situated, in mannei’ as heretofore required by law; which adver-
tisements shall mention the situation of the lands, the streams
near -which they lie, the estimated quantity, the names of the
tenants, the reputed owners, etc.”; and that these words are
equivalent to saying that a sale otherwise made is not a legal
sale, and consequently a conveyance under.such sale cannot
transfer any title to the purchaser. It is believed that this act
was intended to impose additional duties on the sheriffs, and
that the provisions of this as well as the other act are merely
directory to them of their duty; and that although a failure in
the performance of any part of it might subject them to an
action, in which they would be compelled to indemnify the
owner of any land which might be irregularly sold, to the extent
of the injury received by such sale, yet that it ought not to
destroy the title of the purchaser, who has a right to presume
that a public officer known to possess the power to sell hias taken
every previous step required of him by the law under which he
sells. This construction appears to be in conformity with the
decisions in cases of sales made of land by sheriffs under writs
of execution, which are analogous in principle to the cases of
sales for the payment of taxes.. The act under which the sher-
ifl’s .authority to sell is derived in cases of execution contains
negative words. Section 29 of the act of 1777, ch. 2, after
directing in what cases and in what manner executions shall
be issued against lands and tenements, declares, “that where any
sheriff shall have levied process upon any lands and tenements
in manner aforesaid, and judgment shall have been there-

(818) upon had, he shall not proceed to sell the same until in
the most pubhc place in his bailiwick he ghall, forty days

at least before the day of sale, have advertised the same.’ Thege
words are of equal import to those contained in the act of
1796, inasmuch as they declare that the sheriff shall not sell
without first advertising. Yet in the cases of sales of land
under executions the purchasers have never been considered as
bound to support their gitles by proof, either of the advertise-
ment of the sheriff or that the defendants in execution had no
goods and chattels on which a levy could be made; but are only
bound to prove by the judgment and execution the authority of
the sheriff to sell. The same prmexple that would require proof
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of the advertisement would require proof that it was made in -
the manner preseribed by the act, that is, in some one of the
papers mentioned in the act, in which shall be stated all the eir-
cumstances enumerated. This would so embarrass sales of this
kind, and throw g0 many difficulties in the way of persons will-
ing to bid a fair priee for the land, that they would not be will-
ing to purchase. - For it would not only be necessary to prove
these facts on any particular occasion, but they must. preserve
the evidences of them, with their titles, to be used at any dis-
tant period, whenever these titles might be made the subject- of
controversy. The consequences would be that not only the dif-
ficulty of collecting the public revenue would be increased, but
the lands would become a subject of speculation, merely, to those
who would, by purchasing at very reduced prices, be willing to
encounter the inconveniences: and risks of purchasing under
these embarrassing circumstances. Let judgment be entered for
the defendant. ’

Cited: Stanly v. Smith, 4 N, C., 124 Lowve ». Wzlbourne, N
N. C., 346.

. (819}
WILKIE AND WIFE v. WEST.
From Hillsboro.

Under the act of 1741, ch. 14, sec. 10, a married woman can upon oath
" accuse a man of being the father of a child begotten of her body
previous to her marriage; and the man so accused shall be ad-
judged the reputed father, and stand charged with the mainte-
nance of such child, as the County Court shall direct.

Carurrive Jones was delivered of two base-begotten chil-
dren, and several years afterwards she intermarried with Wilkie.
Soon after her intermarriage she itpon oath charged West with
being the father of said children. West was arrested and bound
over to the County Court, and application was made to the
court for an allowance for the maintenance of the children.
The court made an order for an allowance, from which West
appealed to the Supenor Court; and the case was sent to this
~ Court upon the question, Whether under the act of 17 41, ch. 14,

sec. 10, relating to bastardy, a married woman ean upon oath
accuse a man of being the father -of a child begottén of her
body previous to her marriage, so that the man so aceused shall
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. be adjudged the reputed father of such child, and stand charged
with the maintenance of the same, as the County Court shall
order.

By tue Courr. It is true that Laws 1741, ch. 14, regu-
lating the proceedings in cases of bastardy, speaks of single
women only. It authorizes any two justices of the peace, “upon
their own knowledge, or ihformation made to them, that any
singls woman within their county is big with child, or delivered
of a child or children, to cause such woman to be brought before
them, and examine her upon oath concerning the father; and if
ghe shall refuse to declare the father, she shall pay the fines
imposed by this act, and give sufficient security to keep such

child or childven from being chargeable to the parish,
(820) ete.; but in case such woman shall, upon oath, before the

said justices, accuse any man of being the father of a
bastard child or children begotten of her body, such person so
accused shall be adjudged the reputed father of such child or
children, and stand charged with the maintenance of the same,
as the County Court shall order, ete.” This act intended to
provide for the maintenance of base-born children, and to keep
the counties in which they shall be born indemnified against
their maintenance, by compelling the reputed fathers to give
bonds with security for. this purpose. This being the general
intent of the act, the Court will give to it such construction as
will effectuate this intent, which can only be done by admitting
the mothers of base-born children, whether they be single or
married, to accuse, upon oath, the men who are the fathers of
such children, in order that process may issue and the men so
accused may be compelled to give bonds with sufficient security
for the maintenance of the children. The order of the County
Court must therefore be confirmed.

(321)
VICK ET AL v. FLOWERS.

From Chatham.

1. Pending an execution against A, he conveys his property to B by d
deed purporting to be absolute and for a valuable consideration; -
and it is agreed between A and B that when the execution shall
be satisfied B shall reconvey the property to A. Equity will not
enforce this agreement. :
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2. No person is entitled to the aid of a court of equity to ‘enforce a
contract entered into with a fraudulent intention or for a fraudu-
lent purpose.

8. Fraudulent conveyances are binding upon the party making
them.

4. In applying the maxim, “that he who does iniquity shall not
have equity,” to particular cases, it is not necessary that it
should appear that the iniguity was done to the person against
whom relief is sought, although it must appear to infect the par-
ticular transaction out of which an equity is attempted to be
set up.

TuE bill charged that one Giles Vick intermarried with Deli-
lah Flowers, daughter of Jacob Flowers, the defendant, in 1788
that shortly after the marriage Flowers gave to Vick two negro
slaves, named Jury and Patience; that in 1794 Vick became in-
debted to Wilkinson in the sum of £515 7s., for which sum he
gave his bond, with one John Oldham his security ; which bond
being assigned to one Benjamin Williamson, suit was instituted
thereon in Halifax Superior Court of Law against Vick and
Oldham. Several payments were made by Viek, but still a con--
siderable balance remained due on the judgment; and pending
the execution against the property of Vieck and Oldham, Viek
conveyed, the said negro slaves, with the increase of Patience, to
Flowers. The conveyance purported to be absolute and for a
valuable consideration, but the bill charged that it was made
upon ‘a secret trust between Vick and Flowers, that as soon as
Vick’s estate should be relieved from the aforesaid debt to Wil-
liamson, by having the same duly discharged, Flowers should
reconvey the negroes to Vick, and that the conveyance was not
made ‘upon a valuable consideration, or, if* so, that the
sum paid was merely nominal, and that it was expressly (322)
agreed between Vick and Flowers, at the time of the
conveyance, that whenever the debt to Williamson should be
paid, Flowers should reconvey the negroes. The conveyance
was made in 1796, and Vick died in 1797. A short time after
the. conveyance Flowers took possession of the negroes, and
Oldham having discharged the balance due on Williamson’s
judgment, sued -Flowers as executor de son fort of Viek, and
recovered a judgment for the amount which he had pald as
Viek’s security. Flowers sold some of the negroes to discharge
the judgment which Oldham recovered, which judgment being
satigfied, this bill was brought against Flowers to compel him
to execute the secret trust aforesaid, and reconvey the residue
of the negroes, charging that, the debt to Williamson being satis-
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fied out of Vick’s property, Flowers was bound in equity and
good conscience to reconvey so many of the negroes as remained
in his hands. :

- To this bill the defendant demurred, and for cause of demur-
rer alleged that the bill did not contain any matter of equity,
whereon the court could grant any decree or give the complain-
ant any relief or agsistance as against the defendant. And the
questions arising upon this demurrer were sent to this Court
for the opinion of the judges.

This case being similar, in many of its circumstances, to the
case of Jackson v. Marshall, post, 323, and both cases depend-
ing in part upon the same principles, the facts of the latter
case are here stated. '

Cited: Dobson v. Erwin, 18 N. C., 575; York v. Merritt, 80
N. C., 290; Pittman v. Pittman, 107 N. C., 162; Bank v.
Adrian, 116 N. C., 548. . »

(323)
JACKSON v. MARSHALL’S ADMINISTRATOR AND DEVISEE.

Pending a suit against A as security of B, A, to defeat any recovery
that might be made against him in said suit, conveys his property

+  to C, by an absolute deed, purporting to be for a valuable con-
‘sideration. And it was agreed between A and C, that C should
reconvey the property to A whenever he should be requested.
It appeared upon the trial of the suit against A that the debt
claimed of him had been paid by B, for whom he was security,
and judgment was rendered in favor of A, upon which he filed
a bill to- compel C to reconvey the property according to his
agreement. Equity will not enforce this agreement, on account
of its moral turpitude. .

Tre bill charged that Jackson, in order to the more con-
venient settlement of his estate at a future day, so as to- answer
the exigencies of his family, concluded to raise a trust in fee
on his estate, and to make such divisions and provisions out of
the same as a trust is capable of according to the rules of equity,
and which an estate at coramon law is not. That to this end,
he applied to one Benjamin Marshall, late of Halifax County,
now deceased, and made known to him his designs, and re-
quested him to permit complainant to make him a trustee for
the said purposes; that Marshall consented thereto, and prom-
ised that he would, from time to time, make such conveyances
as complainant should direct, and reconvey the property to
complainant if ever requested to do so. That in pursuance of
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this agreement, complainant, in May, 1801, by deed duly exe-
cuted, conveyed to Marshall two tracts of ladd lying in Halifax
‘County, and by another deed executed about the same time he
conveyed to Marshall all his stock of cattle, horses, hogs, and all
his other property, including negroes Hercules and Lydia. The’
bill charged that the conveyances were upon trust, for the ben-
efit of the complainant, and that the said trust was declared by
Marshall at and after the execution of the conveyances; that
all the said property was by express agreement to be at
complainant’s disposal, and he was to take the profits (324)
and proceeds thereof, and Marshall was to convey the

same at any time, as complainant should direct; that although
a consideration was expressed in the conveyances, none was
ever paid by Marshall for the property. That Marshall had
gince died, having duly executed his last will, and therein de-
vised the lands aforesaid to his son, Howell Marshall, and the
other property he directed in his will to be sold and the pro-
ceeds divided amongst his other children; that Jeremiah Mar-
s