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,- CASES 

ARGUED AND DETERMINED IN THE 

COURT OF CONFERENCE 

NORTH CAROLINA 

DECEMBER TERM, 1804. 

SAMUEL HOLDING, EXECUTOR, ETC., AND OTHERS, V. FRElDERIC 
HOLDING. 

Where a bill was filed to enjoin a judgment of the County Court in 
a cause in which equity jurisdiction had been conferred upon it 
by act of Assembly, it was dismissed because the Coun@ Court 
had jurisdiction of the question, and there was no allegation of 
fraud, surprise or mistake. 

IN EQUITY. Samuel Holding, Sr., the testator, on 9 May, 
1797, made and published his last will and testament, and there- 
in, amongst other things, devised a tract of land to the defend- 
ant, and other tracts to the complainants, Arthur and John 
Holding, his sons; and directed that the several parcels of land 
thereby given to his three sons, Frederic, Arthur and John 
Holding, should be valued by good men, as woodland unim- 
proved, and that the valuation so made should be kept by them 
until after the death of his wife. He further directed that 
after the death of hi's wife his executors should sell, at twelve 
months' credit, all his personal estate not before given away, 
and distribute the money in the following manner, that is to 
say: Pay the legacies named in the will, and after consulting 
the appraised value of the lands thereby given to his said three 
sons, pay unto him or them, as the case might be, such sum or 
sums of money so as to make each lot of equal value. 

The testator, some time after the execution of the will, with 
an intention of passing to the said Frederic, immediately, 
all the interest and benefit which he intended him to ( 10 ) 
take under the will, and having in the interim advanced 
considerable sums of money to him, by deed, in consideration 

9 



I N  THE SUPREME COURT. [fJ 

of affection and twenty shillings, conveyed the lands mentioned 
in the will, and ten acres more, to Frederic, in fee simple, "as a 
?ortion of testator's estate." 

The bill charges that the said conveyance was, at the time 
of its execution, understood and intended to be in full and com- 
plete satisfaction of all benefit intended to the said Frederic 
by the will; and that i t  was understood by the parties that the 
said Frederic was to relinquish all further claim on his fatherJs 
estate by the will or otherwise. 

The testator died, his will was proved; the ~yidow died, and 
the executor sold the personal property bequeathed to her, as 
directed by t b  will. The present defendant, some years after- 
wards, preferred a petition to the County Court of Wake, pyay- 
ing a decree for the deficiency in value between the land dev~sed 
and conveyed to him as aforesaid, and that devised to each of 
his brothers, and had a decree to that amount. The complain- 
ants prayed for and obtained an injunction. 

L. Headerson for, defendant. 

BY THE COURT. NO circumstances of surprise, accident or 
fraud appear to have intervened in this case to prevent the 
party from having a full hearing in the County Court, upon 
the points which form the ground of the application to the 

Court of Equity. Of these points the County Court, 
( 11 ) upon petition, have equal and concurrrmt jurisdiction 

with the Court of Equity. The bill is, therefore, dis- 
missed with costs. 

Cited: Iredell v. Lungstow, 16 N.  C., 396. 

WILCOX'S ADllIINISTRATOR v. WILKINSON'S EXECUTOR. 

A second rehearing will be granted to reverse the judgment upon 
the first rehearing, if justice demands it. 

THE complainant's intestate filed his bill against the defend- 
ant's testator, the object of which was to set aside an award 
which had been made between the parties, and to open accounts 
on which the award was founded; and the court, many years 
ago, passed an interlocutory decree to that effect. The defend- 
ant preferred a petition praying a rehearing, which was had, 
and his petition overruled. The accounts were referred to a 
master, who reported a large sum against the defendant. He 
filed exceptions to the report, which had stood some years for 

10 



N. C.] DECEMBER TERM, 1804. 

argument, when he preferred a second petition praying a r e  
hearing of the interlocutory decree. This petition was objected 
to on the ground that a second petition praying a rehearing of 
the same question would not lie. 

This case was several times argued in the District Court and 
also in this Court. 

BY THE COUET. The act of Assembly establishing the courts 
of equity in this State is silent with respect to the mode of 
proceeding on rehearing; but in order to ascertain the authority 
they are to exercise, and the course of procedure in cases not 
especially provided for, a gener&l reference is made to the for- 
mer court of chancery, and to the power rightfully incident to 
such a court. 

I t  would be extremely difficult to discover the rules of prac- 
tice which formerly obtained here, as well from the total want 
of any inernorials of the decisions of this Court as from the 
loss or dispersion of the records. 

The practice in England will be found unsuited and inappli- 
cable, in a variety of instances, to the existing constitution of 
our courts of equity, which have therefore been obliged 
to make, occasionally, such rules as were necessary to ( 12 1 
expedite the decision of causes, the details of which the 
Legislature did not enter into, but left to be arranged by the 
courts, under the above general refejrence. 

But the shortness of time allotted to the equity business, and 
the consequent accumulation of suits in many of the districts, 
have concurred with other causes in rendering this branch of 
our jurisprudence little indebted to precedents of our own, and 
in compelling a frequent resort to the books to ascertain the 
practice in correspondent cases. 

Upon the question now under consideration, no aid can be 
derived from any former decision in our courts, and it is prob- 
able' that one of the kind has not before occurred. It must 
therefore be decided by an inquiry into the usual course of 
courts of chancery and the powers and aathorities rightfully 
incident to them. 

When we consider, however, that equity is administered in 
England in tribunals exclusively established for that purpose, 
possessing a ready access to all the means of information by 
which the science is illustrated, by men who make it the prin- 
cipal business of their lives, assisted, too, in difficult cases, by 
the common-law judges, and from whose decision there is never- 
theless an appeal, i t  seams obvious that whatever lihrality 
there is in rehearing causes there, ought more strongly to pre- 



IN  THE SUPREME COURT. [ 5 

vail in our courts, destitute as they are of all these advantages. 
I t  appears that this cause, so far  as it respects the interlocu- 

tory decree complained of, has been once reheard; but that cir- 
cumstance does not appear, in itself, of such decisive weight as 
to prevent a rehearing, more especially as it must have been at  
the time reheard before the same judges that made the decree. 
For it is laid down by a great judge of equity in  England to be 
the practice there, that when a petition of yehearing is signed by 
two counsel, such credit is given by the Court to their opinion 

that the cause ought to be reheard, so as to order i t  to be 
( 13 ) set down. Ambler, 91. @ is therefore entirely a matter 

of course to grant a rehearing, if counsel will certify in its 
favor. Yet the defendant might have appealed to the chancel- 
lor, if the decree had been made by the master of the rolls, or 
to the House of Lords, if made by the chancellor. Do not the 
principles of justice, then, plainly dictate when substantial rea- 
sons are shown against a decree, which when enrolled is final 
and unappealable, a second rehearing ought to be granted? I t  
is not a matter of course to grant a second, as it is to grant a 
first; but whenever the court is satisfied with the reasons offered, 
it is apprehended that a second ought to be granted. ,4nd inde- 
pendently of the additional reasons in support of this mode of 
proceeding arising from the constitution of our courts of equity, 
there are several cases in the books which, when attentively 
considered, will go a great way towards authorizing it. I n  the 
case of Falkland and others against Cheney and others, in 1 
Bro. Par.  Cases, there was hearing and rehearing a t  the rolls, 
and upon both occasions the decree was in favor of the defend- 
ants, and the petition for the rehearing was by the plaintiffs. 
There was afterwards a rehearing before the chancellor, who 
confirmed the decree a t  the rolls, and after this there was a 
further rehearing before the Lord Keeper. 

I n  Porter v. Hubert, in 2 Chan., 85, and 3 Chan., 78, the de- 
cree was made by a judge sitting for the ' lo rd  Keeper, who 
afterwards on the petition of the defendant, heard the case him- 
self, assisted by judges. There was afterwards a second rehear- 
ing before the chancellor, assisted by judges. 

I n  Parker v. Dee, 2 Chan. Cases, 210, there was a hearing and 
decree a t  the rolls, and upon the defendant's appeal, the cause 
was again heard before the Lord Keeper. On this, another 
hearing was granted on the plaintiff's petition, upon which the 

cause was heard by the chancellor, assisted by a judge; 
( 14 ) and the chancellor making a decree different from both 

the former decrees, the plaintiffs prayed a still further 
rehearing, and obtained it. These cases, even if there were no 

12 



N. C.] DECEMBER TERM, 1804. 

others, strongly demonstrate how cautious the equity courts in 
that country are in revising and reconsidering decrees, and that 
before enrollment they are considered within the discretion of 
the court to order a rehearing. 

Noel v. Robinson, 1 Vernon, 90, 453, 560, 466, also in 2 Chan. 
Cases and 2 Qentris, is a precedent of a second rehearing. There 
were three hearings and two decrees by Lord Nottingham. 
Lord North reheard the cause, and reversed Lord Nottingham's 
decree. But the cause was again reheard by Lord Jeffries, who 
reversed Lord North's decree, and affirmed Lord Nottingham's. 

So i t  appears in Nutt v. Hilrl, 1 Qern., 16, and 2 Chancery 
Cases, 120, that there were two rehearings, one before Lord 
North, the other before Lord Jeffries. 

The Court is, therefore, of the opinion that a petition for re- 
hearing will lie, notwithstanding a former petition preferred 
and denied, if the justice of a case demands a rehearing. They 
are led to believe that the justice of the case requires it here? and 
therefore direct a rehearing before the Superior Court of Hills- 
borough District. 

DEN ON DEMISE OF STANLEY V. TURNER. 

From New Bern. 
Seven years' possession without color of title is no bar to the right 

of entry. 

EJECTMENT. The jury found a verdict for the plaintiff, sub- 
ject to the opinion of the court upon the following case, to wit; 

"The plaintiff, and those whose estate he hath, owned the lot 
mentioned in the declaration, distinguished in the plan of New 
Bern by the No. 122, extending on Grave Street one hundred 
and seven feet three inches, and back in depth two hundred and 
fourteen feet six inches. The defendant, and those whose 
estate he hath, owned a lot distinguished by the No. 11'7, ( 15 ) 
adjoining the plaintiff's on the back end, being of the 
same width, and extending to another street one hundred and 
fifty-six feet six inches; both lots lay open and uninclosed until 
the year 1776, when the defendant, and those whose estate he 
hath, inclosed his lot with a plank fence, and in the inclosure 
included sixty feet of that part of the plaintiff's lot which ad- 
joined his; and the defendant hath kept up the said fence and 
had an adverse possession of the said sixty feet of the plaintiff's 
lot in his inclosure ever since." , 

13 
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Upon this case the jury prayed the advice of the court 
"Whether such possession unaccompanied by any other title or 
color of title be sufficient to bar an ejectment." If the opinion 
of the court be in favor of the plaintiff, they find the defend- 
ant guilty, and assess sixpence damages and sixpence costs; if 
in favor of the defendant, they find him not guilty. 

MACAY, J. The question is, whether an adverse possession 
for seven years without color of title bars the right of entry. 
The law in this case I had considered as settled, until lately, 
when it has been alleged that a naked adverse possession, with- 
out color of title, does not bar the right of entry. 

To investigate this subject, it will be necessary to compare 
our statute of limitations, passed in 1715, with the statute of 
limitations in  England, 21  Jac. I., ch. 16, that i t  may appear 
how the decisions upon this latter statute apply in principle to 
the cases affected by our own statute of limitations. 

The act of 21 Jac. I., ch. 16, entitled "An act for limitation 
of actions, and for avoiding suits a t  law," declares in the first 
section, "That for quieting men's estates and avoiding suits at 
law, etc., all writs of formedon in descender, formedon in re- 
mainder, and formedon in reverter, at  any time hereafter to be 

sued or brought of or for any manors, lands, tenements, 
( 16 ) hereditaments, whereunto any person o r  persons now 

hath or have any title or cause to pursue, or have any 
such writ, shall be sued and taken within twenty years next 
after the end of this present session of Parliament; and after 
the said twenty years expire, no such person or persons, or any 
of their heirs, shall have or maintain any such writ of or for 
any of the said manors, lands, tenements or hereditaments; and 
that all writs of formedon in descender, formedon in remainder 
and formedon in reverter, of any manors, lands, tenements, or 
other hereditaments whatsoever, at  any time hereafter to be 
sued or brought by occasion or means of any title or cause here- 
after happening, shall be sued and taken within twenty years 
next after the title and cause of action first descended or fallen, 
and at  no time after the said twenty years; and that no person 
or persons that now hath any right or title of entry into any 
manors, lands, tenements or hereditaments, now held for him 
or them, shall thereinto enter but within twenty years next after 
the end of this present session of Parliament, or within twenty 
years next after any other title of entry accrued; and that no 
person or persons shall a t  any time hereafter make any entry 
into any lands, tenements or hereditaments but within twenty 
years next after his or their rig& or title, which shall hereafter 
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first descend or accrue to the same; and in default thereof such 
person so not entering, and their heirs, shall be utterly excluded 
and disabled from such entry after to be made; any former laws ' 

or statutes to the contrary notwithstanding." 
And in the second section the statute declares: "Provided,  

nevertheless,  that if any person or persons that is or shall be 
entitled to such writ or writs, or that hath or shall have such 
right or title of entry, be, at the time of the said right or title 
first descended, accrued, come or fallen, within the age of one 
a1d twexty years, ferne covert,  no% compos  mef i t i s ,  im- 
prisoned, or beyond the seas, that then such person and ( 17 ) 
persons, and his and their heir and heirs shall or may, 
notwithstanding the said twenty years expired, bring his action 
or make his entry as he might have done before this act, so as 
such person and persons, or hia or their heir and heirs, shall 
within ten years next after his and their full age, discoverture, 
coming of sound mind, enlargement out of prison, or coming 
into this realm, or death, take benefit of and sue forth the same, 
and at no time after the said ten years." 

Our statute of limitations passed in 1715, ch. 27, entitled 
"An act concerning old titles of lands, and for limitation of 
actions, and for avoiding suits in law," declares : 

"SECTION 1. Whereas suits, debate and controversy hath here- 
tofore been, and may hereafter arise by means of ancient titles 
t6 land derived from patents granted by the Governor of Vir- 
ginia, the conditions of which patents have not been performed, 
nor quit-rents paid, or the lands have been deserted by the first 
patentees, or for or by reason or means of former entries or 
patents granted in this Government; for prevention whereof, 
and for quieting men's estates, and for avoiding suits in law : 

"SEC. 2. Be it enacted, etc., that all possessions of or titles 
to any lands, tenements or hereditaments whatsoever, derived 
from any sales made, either by creditors, executors or adminis- 
trators, of any person deceased, or by husbands and their wives, 
or husbands in right of their wives, or by indorsement of pat- 
ents or otherwise, of which the purchaser or possessor, or any 
claiming under them, have continued, or shall continue in pos- 
session of the same for the space of seven years, without any 
suit in law, be and are hereby ratified, confirmed and declared 
good and legal to all intents and purposes whatsoever, against 
all and all manner of persons, any former or other title or claim, 
act, law, usage or statute to the contrary notwithstanding. 

"SEC. 3. That no person or persons, nor their heirs, ( 18 ) 
which hereafter shall have any right or title to any 
lands, tenements or hereditaments, shall thereunto enter or make 
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claim, but within seven years next after his, her or their right 
or title, which shall descend or accrue; and in default thereof, 
such person or persons so not entering or making default shall 
be utterly excluded and disabled from any entry or claim there- 
of to be made. 

"SEC. 4. Provided,  nevertheless,  that if any person or per- 
sons that is or hereafter shall be entitled to any right or cIaim 
of lands, tenements or hereditaments shall be, at the time the 
said right or title first descended, accrued, come or fallen, with- . 
in the age of twenty-one years, Teme covert,  non cornpos r n e d i s ,  
imprisoned or beyond seas, that then such person or persons 
shall and may, notwithstanding the said seven years be expired, 
commence his, her or their suit, or make his, her or t"heir entry, 
as he, she or they might have done before this act; so as such 
person or persons shall within three years next after full age, 
discoverture, coming of sound mind, enlargement out of prison, 
or persons beyond mas, within eight years after the title or 
claim becomes due, take benefit and sue for the same, and at no 
time after the times or limitations herein specified; but that all 
possessions held without suing such claim as aforesaid shall be 
a perpetual bar against all and all manner of persons what- 
soever, that the expectation of heirs may no,t in a short time 
leave muell land unpossessed and titles so perplexed that no 
man will know of whom to take or buy land." 

Under the statute of 24 Jac. I. it has been held, "that no 
person can in any case bring an ejectment, unless he has ip 
himself a right of entry; for as he is supposed to have entered 
with a good title on the land and made a good lease to the 
fictitious lessee, the law will not suppose an e n t g  made to make 
a lease whereby the title is to be tried. Esp., 430; 3 Bla., 206. 
Therefore, when i t  happens that the person claiming title to 
the'lands has no right of entry, he cannot maintain this action." 

But though a good and lawful title may in fact subsist 
( 19 ) in the plaintiff, yet he, may be barred of his entry, and 

so of his recovering by this action, under 21 Jac. I., ch. 
16, which enacts that no person shall make an entry into lands, 
etc., but within twenty years after his right and title shall 
accrue, with the usual savings of fenze coverts,  infants and per- 
sons in$ane, etc." ('Therefore, if the lessor of the plaintiff is 
not able ta prove himself or his ancestors to have been in ~ O S -  

session within twenty years before the action brought, he shall 
be nonwited." 

"The possession or entry of the lessor of the plaintiff within 
twenty years, which is necessary to give him title, must be an 
actual possession or entry, not a presumptive or implied one. 

16 
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STANLEY 2). TURI?ER. 

Esp., 432. So that the twenty years' possession, which is suf- 
ficient to bar the ejectment or to give a title, must be an adverse 
possession, for when i t  appears not to be adverse, the statute of 
limitation does not run." Id., 433. I n  Reding v. Royster, 
2 Salk., 4'23, this doctrine is more fully explained. Also, in 
Cowp., 211. I t  is tb be submitted to the jury to say what is an 

. 

adverse possession. I t  is not necessary that a man should be 
expelled from his possession with force. The getting of posses- 
sion lawfully, but afterwards holding against the will of the 
omei., will amount to an adverse possession. Proof of posses- 
sion within twenty years is not only necessary to support the 
title of the lessor of the plaintiff, but such possession for twenty 
years without interruption is a good title in itself, to recover 
in ejectment, without any other; for an uninterrupted posses- 
sion for twenty years is like a descent which tolls an entry, and 
gives a right of possession, which is sufficient in ejectment. So 
that, though the defendant be the perdon who has the legal 
right to the premises, yet he cannot justify ejecting the plain- 
tiff, who has had twenty years revious peaceable possession. 

Let us now examine how muc l stronger is our statute of limi- 
tations in favor of a naked poss&on, if the expression be 
allowable. It appears from fie preamble of the act that 
it had been the practice of the Governor of Virginia to ( 20 ) 
grant lands lying in North Carolina, which grants often- 
times covered lands granted by this Government, and posses- 
sions being held under such grants, titles to lands k a m e  so 
doubtful that no person knew when he was safe in purchasing. 
I t  was highly necessary to encourage the settlement of the 
country, which could not be done unless men could be secured 
in their possessions, which they then had or might afterwards 
acquire. This act was passed to effect this object. Taking 
this act as it regards possessions only, it will read and be con- 
strued in this manner: "That all possessions of lands, tene- 
ments and hereditaments whatsoever, derived from any sales 
made by creditors, executors or administrators of any person 
deceased, or by husbands and their wives, or husbands in right 
of their wives, or by indorsement of pitents, or otherwise, of 
which the possessor, or any claiming under him, have con- 
tinued, or shall continue in possession qf the same, for the 
space of seven years without any suit in law, shall be and are 
hereby ratified, confirmed and declared good and legal to all 
intents and purposes whatsoever, any former title or claim, act, 
law, usage or statute in any wise notwithstanding." The act 
would have the same reading with respect to titles made by 
creditors, executors, etc., and have the same constmction. But 
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this act has an expression which seems to guard every possible 
case, "or otherwise," eo that the possession for seven years, no 
matter how acquired, would be a good title, unless the law 
would look upon and consider that possession, the pogsession of 
both, or, in other words, the defendant holding the possession 
for the lessor of the plaintiff. .I 

I n  no part of this act is the color of title mentioned, nor 
does i t  appear that i t  ever was deemed necessary. I t  has been 
said that a title to lands, defective in itself, but attended with 
seven years of peaceable possession, shall ripen into a good title; 
but if the title be ever so old, and seven years of peaceable pos- 

session have not accompanied it, the title is good for 
( 21  ) nothing. Then the possession makes the title valid. 

Why, then, should not the seven years' possession be 
good? I t  is surely the substantial part of the title, and that 
which gives it validity, under the statute of 2 1  Jac. I., and in 
my opinion it does the same under our own statute. I have 
understood i t  was so considered before the revolution of 1776, 
but of this I have no knowledge, except from the old prac- 
titioners. 

But admitting the secohd section has no relation to the 
present question, the third section makes it absolutely neces- 
sary that every person shall. enter or make his claim within 
seven years after his right or title shall descend or accrue, other- 
wise he shall be utterly excluded and disabled from any entry or 
claim thereafter to be made. I n  the latikm part of the proviso, 
"But t.h&t d l  possessions held without suing such claim as 
aforesaid shall be a perpetual bar against all and all manner of 
persons whatsoever, that the expectation of heirs may not in a 
short time leave much land unposses&d, and titles so perplexed 
that no man will know from whom to take or buy land," in my 
opinion, clearly establishes that the General Assembly had only 
a possession in contemplation, and that possession unattended 
with any color of title whatever. Giving our act of Assembly 
this constnction, all the cases on this point arising on the 
atatute of 21 Jac. I. a ~ p l y  to our act of limitations; and seven 
years' adverse possession will vest in the lessor of the plaintiff 
such title that if he should be turned out of possession, or 
deprived of his possession, he could recover the same in eject- 
ment. I am therefore of opinion the plaintiff ought not to 
recover. But by 

TAYLOR, HALL and LOCKE, JJ. Seven yews' possession with- 
out color of title is not safficient to bar the plaintiff in eject- 
ment. 

18 
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STAN& v. m m .  

JOHNSON, J.* The act of 1715, ch. 27, has two objects 
in view, as appears from its title. The first is to cure ( 22 ) . 
defective titles, after a possession of seven years; and 
for this purpose the second section enacts that all possessions 
or i%EZes, eta., derived from any sales made, etc., where the pur- 
chaser, etc., have continued or shall continue in possesision seven * 
years, without, etc., shall be declared good, etc. The words of 
the act being possessiom or titles, in the disjunctive, if by title 
is intended cowueyawe, perhaps a seven years' possession under 
a saie without a conveyance might be heici a good title under 
this act, and extend so far as to bar not only an ejectment, but 
a writ of right also. 

The case in question comes under the third section, which 
provides for the second object of the act, Limitation of Actions. 
I t  takes away the entry or claim within seven years after the 
right accrues; i t  says nothing of sales or title. It seems in- 
tended to extend further and embrace cases not within the pro- 
vision of the second section, and is surely a copy of the statute 
of 21 Jac. I., ch. 16. The only difference which I have been 
able to discover is that the word "claim" is i n ~ r t e d  in our act 
of Assembly, but is not to be found in the statute. This ~ e o -  
tion, therefore, of the act of Assembly may very well be con- 
strued by the rules laid down in decisions on that statute, which 
was certainly in force in this country at the time of making 
the act, as our charter does not bear date until many years after 
21 Jac. I. ; and it has been uniformly held under this statute 
that a naked possession of twenty years will bar an ejectment. 
Bac. Abr. under the title Limitation of Actiom; Vin. Abr. Lwn- 
itatioa; Jenk., 16, pl. 28; 3 Com. Dig., Ejectment A. And it is 
laid down in 2 Salk., 421, that a man may recover in ejectment 
on showing a possemion of twenty years, and that he was after- 
wards ejected. I t  therefore appears to me that a possession of 
seven years without any actual sale or coweyunce will bar an 
entry, and is a good title in ejectment unde~  our act of Assembly. 

NOTE.-The reasoning which determined a majority of the judges to 
the opinion "that seven years' possession without color of title will 
not bar an ejectment," will be found in the following observations 
of John Haywood, E~sq., late one of the judges of the Superior Courts 
of Law and Courts of Equity in this State. The case of Armow u. 
White, tried before his Honor, AlfreB Moore, Egq., at Edenton, in 
April, 1799, gave rise to these observations. In that case Thomas 
Stanton, being seized of a tract of land, conveyed 100 acres thereof 
to William Amour, from whom the same descended to the lessor of 

*When this case was argued and submjtted, JOHNSON, J., was on the bench, and 
before he reslpned his seat he drew up this opimon, whlch was filed wlth the clerk 
of the Court. 
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the plaintiff, who i n  1768 removed to South Carolina, and never 
made any claim af ter  his removal until a little timer before the com- 
mencement of this suit. The defendant also claimed under Stanton, 

who in 1714 assigned to Guthrie the land comprised in a cer- 
( 23 ) tain plat. Guthrie obtained a patent for the same in 1716. 

This patent was for 110 acres, the lines of which included 
part  of the 100 acres in dispute; and under this patent the defend- 
a n t  claimed the whole 100 acres. H e  and those under whom he 
claimed had possessed a part of the 100 acres upwards of forty 
years. They had cleared and cultivated part of a n  adjoining tract 
and extended theit clearing and cultivation over a small par t  of 
the 100 acres lying within the limits of Guthrie's patent; and the 
defendant proved by several old deeds for lands adjoining that  part 
of the 100 acres which was not included in Guthrie's patent, that  the . 
lines of the 100-acre tract on that  side were reputed the lines of 
those under whom he claimed. 

MOORE, 3. The possession of a part of a tract circumscribed by 
marked lines i s  a possession of the whole tract within these lines. 
I f  the defendant and those under whom he claims possessed the part 
mentioned in the evidence, claiming under Guthrie's patent, their 
possession extends to  the lines of that  patent and no fur ther;  but if 
they possessed this part, claiming as  f a r  a s  the lines of the 100-acre 
tract, then their possession extends to  the whole tract. "A naked 
possession for seven years, without entry o r  claims, will bar the 
right of entry of all adverse claimants; and a possession with a 
color of title for  seven years will give t o  the defendant in possession 
a n  absolute right against all others forever." 

This distinction, observes Mr. Haywood, between a seven years' 
naked possession and a seven years' possession with color of title is, 
as  I apprehend, founded upon a wrong construction of the act of 
limitations. It supposes the second section was intended to operate 
upon future cases in  such manner as  to give a right t o  the defend- 
ant, and that  the third section was intended to operate by tolling 
the plaintiff's entry, o r  taking away his rightful possession, so a s  to 
disable him from recovering in ejectment, without affecting the prop- 
erty o r  mere right, which he may recover in a writ of right. I shall 
attempt to show tha t  this construction i s  erroneous, and to point out 
the genuine and t rue meaning of the  act, i t  being of very great im- 
portance to the public that  this act should not be misunderstood. 

First, then, as  t o  the second clause: It was passed in the year 
1715, prior to which period no office for the registration of deeds and 
mesne conveyances had been established ; consequently, bargains and 
sales were not used in this country, for they were void unless en- 
rolled within six months. The a d  of 1715, ch. 28, first established 
these offices. Fines and recoveries were not in use. That is declared 
in the preamble of the act of 1715, ch. 28: FeoEments or livery 
and seisin a re  spoken of in the sixth section of 1715, ch. 38, a s  a 
mode of conveyance practiced in Great Britain, implying that  i t  was 
not in  this country. There is  no vestige upon the records of any 
court to show i t  ever was practiced in this country prior to  1715. 
There could not have been, then, any certain known mode of con- 
veyance by which one individual could convey lands to another; and 
this difficulty, we may readily suppose, was rendered not the less 
perplexing by the illiterateness of the first settlers. All o r  the 

20 
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greater part of the conveyances which had been made must have 
been liable to  be invalidated for  want of legal forms and solemnities. 
We learn from the act  itself that  the creditors had sold or caused 
to be sold the lands of their debtors, though there was no law for  
the sale of debtors' lands until 5 Geo. II., ch. 7, in 1732. Execu- 
tors and administrators had sold lands, which no law justified; hus- 
bands and wives had sold the lands of the wives, which was 
illegal before the act of 1716, ch. 28; o r  husbands had sold the ( 24 ) 
lands of their wives, for  which there never was any law; and 
sometimes, patentees, knowing of no better mode, had conveyed by in- 
dorsement of patents, or by some other similar means. All such con- 
veyances were invalid ; every possessor under such titles was liable to 
be ousted. Under such circumstances the  country must necessarily 
have been in a state of great inquietude. There existed two great 
evils, demanding the interposition of the Legislature: first, the want 
of a certain established mode of conveyance; secondly, a confirma- 
'tion of the titles thus irregularly obtained. The first they remedied 
a t  this session by the two acts of 1715, ch. 28, entitled, "Feme 
coverts, how to pass lands," and 1715, ch. 38, entitled, "An act to 
direct the method t o  be observed in conveying lands," etc. The lat- 
t e r  they provided for by the clause now under consideration. All 
possessions of or titles t o  any lands derived (not which shall be de- 
rived) from any sales made, either by creditors or administrators of 
any person deceased, o r  by husbands and their wives, or husbands 
i n  right of their wives, o r  by indorsement of patents or otherwise, of 
which the purchaser o r  possessor or any claiming under them have 
continued o r  shall continue in possession of the same for seven years, 
without any suit in law, be and are hereby ratified, confirmed and 
declared good and legal to all intents and purposes whatsoever, 
against all and every manner of persons, etc. Here is  not any ex- 
ception in favor of infants, fern cwerts, etc. When speaking of 
titles, i t  mentions them in the perfect tense, "derived," equivalent to  
*'already derived," because such only were the titles they intended 
to ratify. But, considering that  some such titles had been derived 
within seven years next before that session, and would not be rati-- 
fied for  want of a seven years' possession, unless provision were 
made for them, when they came to speak of that  they use both the 
perfect and future tense, "have continued or shall continue,'' the 
former relating to  titles made more than or  as  long a s  seven years 
before; the latter to  titles derived within seven years before, but 
which were equally with the others t o  be ratified, provided a 
seven years' possession should be completed, though part of i t  might 
be after the act. They speak of them a s  invalid titles (though 
many of them, such as  those by indorsement of patents and by hus- 
bands and wives, came from those who actually had the title and 
were certainly good unless for want of legal form), which shall be 
ratified and declared good and legal, importing thatwthey were not 
so but for the act. Now, the General Assembly could not mean to 
ratify and confirm such illegal conveyances if made afterwards; for, 
in  order t o  prevent the like inconveniences and inquietudes for the 
future, .they a t  this session declared how lands shall be conveyed; 
and, moreover, that no conveyance shall be good unless acknowledged 
or  proved and registered. Shall all such unproved, unacknowledged 
and unregistered titles a s  those mentioned in the second clause, and 
which a r e  here expressly prohibited, be still continued and still prac- 
ticed and contirmerl? Did they suppose, notwithstanding the act 
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pointing out and ascertaining the legal method of conveyance, that 
the irregular methods mentioned in the second clause would still be 
used? The contrary is certainly evident. They could not have sup- 
posed that after this session the people of this country would so 
generally disregard the mode prescribed as to make it expedient 
beforehand to provide for such irregularities; and, therefore, the 
second clause must have been made with a retrospective view. 
Again, there is no exception in this clause in favor of feme coverts, 
etc. But the titles here spoken of are to be confirmed and declared 
good and legal against all and all manner of persons. The object 

of the Legislature, that of quieting the country with respect 
( 25 ) to all existing causes of uneasinms, requires that no excep- 

tion should be macle; for then f e r n  coverts, infants and the 
heirs of such, might still be a cause of apprehension to great num- 
bers of settlers, and the remedy would be partial and incomplete. 
Whereas, they intended an effectual and complete one, which in three 
or four years should put all things in quietness. Therefore, the ex-' , 

ception was designedly omitted out of this clause, and the strong 
expression, "all and all manner of persons," inserted, though that 
exception is made in the third clause. Now, to try the effect of the 
second clause: let it be admitted that i t  has an operation upon fu- 
ture cases, and suppose a husband has conveyed the land of the wife 
since the act, and that the possessor has continued seven years in 
peaceable possession, the wife being alive all the time: will such a 
possessor have a good right forever, against all and all manner of 
persons, the feme covert not excepted, although in the exception to 
the third section her title is saved to her till after the coverture? 
Either the possessor will not have a title under the second clause 
or the f e w  m r t  will lose hers, though saved by the fourth; or 
the repugnance must be avoided by giving to the second clause a 
retrospective and not a future operation, in which case the whole is 
consistent. Again: Let us suppose that the husband and wife, since 
the a&, have joined in a conveyance of the wife's lands, as directed 
by 1715, ch. 28: would not such conveyance be good without the aid 

' of the act of limitations? And would i t  not follow that the Legisla- 
ture were occupied to no purpose when busied in declaring that such 
conveyance should be confirmed when or after the lands should have 
been possessed for the space of seven years? And as such a con- 
veyance, before the act, did really stand in need of assistance aliunde, 
is i t  not fair to conclude the clause in question respected such a 
conveyance made before the act, but not such a one when made after 
it? I t  may be further observed that if by this clause the defendant's 
title be ratified forever as to future cases, i t  is a perpetual bar to 
the plaintiff; and then, if i t  can be shown as to future cases that 
the third clause operates also as a bar to the plaintiff, it  follows 
either that both clauses are for the same purpose (which cannot be 
imagined) or that the second regards past transactions, whilst the 
third and fourth regard future ones; and i t  will also follow that 
the second bars perpetually, when there is possession with color of 
title; and the third bars by possession without color, as the opinion 
I am controverting supposes; that either the second is useless (for 
why require color of title, when the next clause dispenses with it 
altogether, and forms a complete bar without it, producing the very 
same effects without as the former does with it?) or that the second 
respects past transactions only. Now, what say the third and fourth 
clauses? No person shall enter or make claim but within seven 
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years, and in default shall be disabled from any claim thereafter to 
W made, except f e w  coverts, etc., who have a longer time allowed: 
"But that all such poseessions, without suing such claim as afore- 
said, shall be a perpetual bar, etc." If a naked possession, as the 
opinion supposes, under these clauses, will work a bar, is not that 
bar, however operated, a perpetual one? And admitting the plain- 
tiff to be perpetually barred, the defendant's title is perpetually 
confirmed; and then the third and fourth clauses, without any color 
of title, operate the same effects precisely as the second clause with 
color of title, and consequently the second was never of any use, un- 
less i t  related to titles before the act; which, if i t  did, it was as bene- 
ficial and as useful a clause as anv in the act. These considerations 
seem to me to prove that the secon; clause has not a prospective view, 
and that with regard to it as relating to cases after the act, it is 
erroneous to say a color of title with seven years' possession will 
give a right in fee. For, though a color of title with seven 
years' possession does, as I contend, really have that opera- ( 26 ) 
tion, i t  is not by reason of anything contained within the 
second clause, but arises from the true construction of the third and 
fourth clau6es. 1 think it may therefore be fairly concluded that the 
latter member of the above distinction, as founded on this clause, is 
not warranted by it. \ 

And this brings us to the other part of the distincfion, namely, 
that a naked possession for seven years tolls the right of entry of 
the plaintiff, and bars his ejectment, but not his writ of right. This 
is a construction upon the third and fourth clauses, and I shall en- 
deavor to show that it is equally erroneous with the other. In addi- 
tion to controversies arising from informal conveyances, there were 
others of a different complexion: conveyances made or to be made 
by persons having no title, though seeming to have one, or being 
understood to have it. Before the extension of the boundary line 
between Carolina and Virginia, lands supposed to lie in Virginia had 
been granted by the Governors thereof, and had been neglected and 
deserted by the patentees, and had been again granted by the lords 
proprietors. Entries of lands had been made in the lana office, and 
the same lands were afterwards entered by others. A11 this appears 
in the preamble of the act; and by such means (as another part of 
the act complains of) titles had become so perplexed that no one 
knew of whom to take or buy lands. If he purchased from a pat- 
entee or grantee under him, an elder title might be produced and 
he be turned out of possession. Thus it happened, as the act also 
complains, that the dregd of elder titles and the expectation of heirs, 
under dormant deeds and grants, were "likely in a short time to 
leave much land unpossessed." I t  was necessary to remove these 
obstacles to population, and to that end to provide some criterion by 
which a man might know of whom to buy lands, notwithstanding 
the several conflicting grants or deeds for the same; and to insure 
him of security, notwithstanding there might be unknown prior 
grants to that under which he purchased. Wery instance given, 
either in the preamble or body of the act, evinces an intention to 
settle disputes between claimants under opposite deeds or grants for 
the same land. Ancient titles to lands granted by the Governor of 
Virginia were likely to disturb those who had obtained titles here 
(for I understand such grants were legalized by compact between 
the King and the lords proprietors) ; or the lands had been deserted 
by the first patentees and a later patentee had taken possession; or 
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AEMOUE 2). WHITE. 

former entries o r  patents threatened the titles or possessions under 
later entries o r  patents, and proves that  the person t o  be protected 
by the provisions of the act was one who had a n  appearance or  color 
of title by a subsequent deed or grant, as  well as  the person to be 
barred. Sucb were the evils to be remedied, and such the design of 
the Legislature. And they have applied the remedy in the following 
words: "No person nor persons nor their heirs, who hereafter shall 
have any right or title to any lands, tenements or hereditaments, 
shall enter thereunto, o r  make claim, but within seven years next 
after his, her, or their right o r  title which shall descend or  accrue; , 
and in default thereof such person or  persons so not entering or mak- 
ing default shall be utterly excluded and disabled from any entry or 
clairr; thereafter t o  be made. If any person that is  or shall be enti- 
tled to  any right o r  claim of lands, tenements or hereditaments shall 
be a t  the time t h e  said right or title first descended or accrued, come 
or fallen, within the age of twenty-one years, f m e  covert, no% corn 
gos mentis, imprisoned or  beyond seas, that  then such person o r  per- 
sons shall arid may, notwithstanding the said seven years be ex- 
pired, commence his, her or their suit, or make his, her or their en- 

try, as  he, she or they might have done before thi's ac t ;  so as 
( 27 ) such person or  persons shall within three years next after full 

age, discoverture, coming of sound mind, enlargement out of 
prison. or persons beyond seas within eight years after- the title or 
claim bebomes due, take benefit and sue for the same; and a t  no 
time after the times and limitations herein specified. But that  all 
possessions held without suing such claim a s  aforesaid shall be a 
perpetual bar against all and all manner of persons whatsoever; 
that  the expectation of heirs may not in a short time leave much 
land unpossessed, and titles so perplexed that no man will know of 
whom to take or buy lands." Upon theso clauses the opinion in the 
case of Armow v. White admits that a n  adverse possession is 
necessary, for this is  implied in the words "enter o r  claim," each of 
which technically signifies a getting of the legal possession from one 
who is actually in  possession, either by going upon the land or 
claiming a s  near to  it as  he dare go, for fear of the possessor; and 
is unequivocally expressed in the excqtion to, the third clause, "but 
that  all possessions held without suing such claim a s  aforesaid," etc., 
referring to the terms used in the third clause, and signifying the 
understanding of the Legislature to  be that  such claims as  are  spoken 
of in the third clause were to  be exerted within the limited time 
against some actual possession. So far,  the opinion is  right; for i t  
would be absurd to  say a good title shall be barred by not entering 
within seven years, when no adverse claim or  possession hath been 
set up. But whence is it  inferred that these claims bar the right 
of entry only? The policy of the act was that settlers should know 
of whom to purchase with safety--not a temporary title, capable of 
resisting an ejectment only, but a permanent one, capable of encour- 
aging to clear, cultivate and improve the lands, and such as  they 
might transmit to  posterity; and answerable to this policy, the pos- 
session here spoken of "shall utterly exclude and disable" the party 
out of possession from any entry or claim thereafter t o  be made. 
And for fear these words were not sufficiently expressive, it  is added 
that  all such possession shall be a perpetual bar t o  all persons, etc. 
It might possibly have been understood from the wording of the 
former clause, "shall be utterly excluded from any entry or  claim 
thereafter to be made," that  the Legislature meant only to prevent 

24 
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the  entry or the action founded upon the right of possession, leaving 
the  property or mere right unaffected, and to obviate such a mistake 
they have in the next clause carefully varied the expression, "shall 
be a perpetual bar to all and all manner of persons"-not only the 
claim and entry, but all persons shall be barred. Of what? Not of 
any particular action or means of getting possession, but generally 
and perpetually. Again: Peme coverts and the like persons "shall 
sue" within the time limited for them, "and a t  no time afterwards." 
Can i t  be meant that they shall never sue nor have any action what- 
soever afterwards, and that all others may sue after the time limited 
for them, in  a writ of right! When their disabilitiek a re  removed, 
they stand, in the  view of reason and justice, i n  the same predica- 
ment a s  other claimants-certainly in no worse; they are  not more 
in  fault for not suing within the prescribed time than other claim- 
ants, yet they shall never bring any action afterwards: they are  ex- 
cluded from the privile~ge of suing, forever; and, consequently, so 
also must all others be, unless a sufficient reason can be assigned for 
placing these favored persons on a worse footing than others. Sup- 
posing this t o  be law, it were f a r  better for them that the exception 
intended t o  benefit them had not been made; for, then, after the 
seven years were expired they might still sue a writ of right within 
sixty years, as  the opinion supposes others may. Since, then, the 
bar formed by these clauses is  a perpetual bar against all claims, all 
entries, all persons and all suits, i t  takes from the plaintiff all remedy, 
and consequently all title and right, and vests in the defend- 
ant, necessarily, the absolute dominion forever; or, in the ( 2 8 )  
language of the law, fin indefeasible fee simple. And a$ this 
accomplishes the object of the Legislature, which was to  quiet pos- 
sessions and to furnish the means of knowing with certainty from 
whom out of many claimants to  purchase o r  buy lands with safety, 
and a s  that object would not be accomplished were the bar only 
temporary and the title still liable to  be questioned in a writ of right, 
i t  seems t o  me that there can be little o r  no doubt but that is the 
t rue operation of the act, and of course that  it  is  a mistake to say 
i t  bars the right of entry only. This reasoning is  confirmed by the 
fact that  there is no instance to be found in the judicial records of 
this country where a writ of right was ever instituted and niain- 
tained. I f  i t  were a sound position that  the bar is  but temporary, 
there must have been a great number of occasions rendering the use 
ofsthat writ essential to the recovery of lands, the right of possession 
to which had been lost, though not the right of properly; and there 
not being a single instance since 1715, is strong evidence to  prove 
that  it  cannot be used, and that the exposition given by our ances- 
tors, who were cotemporary with the first operations of the act, was 
that  the clauses in question operated a perpetual bar. Upon no 
other ground can it  be accounted for that the writ of right was 
never used; and, indeed, no reason can be assigned why the Legisla- 
ture  should desire that  the plaintiff should be barred of his eject- 
ment, but a t  the same time be able to  recover in a writ of right. 
What motive could they have? How would that have promoted the 
design which influenced them in passing the act? Their design was to 
do away with the obstacles which opposed the settlement of the coun- 
try. These were the uncertainty and perplexed situation of titles and 
the expectation of heirs under former grants. Was i t  promotire of 
this design that  the possession introduced by the act should not render 
the  tit le complete to  all purposes, but should leave the possession 
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as much exposed to those heirs and their actions as before? and 
those who purchased under such possessions, no more certainty of 
an indefeasible title than before? I forbear to say anything of the 
nature and form of a writ of right, and of those by whom it is to 
be used, and of other circumstances incident to i t ;  it  is sufficient 
for my present purpose to be enabled to discover no substantial rea- 
son for preferring a recovery under that writ to a recovery in the 
action of ejectment, and i t  appears clear to me that such a distinc- 
tion could not have been intended for any purpose, and therefore that 
it was not intended a t  all. 

That a naked possession will operate the bar spoken of in the 
third and fourth clauses is  a s  unfounded as the rest of the position. 
The remarks aiready made upon the causes of passing the act show 

' 

that i t  was made to settle disputes among claimants under different 
grants for the same lands, and with that view only. This is  the 
very reason why it never extended to the lords proprietors, so as to 
bar them by a naked possession of their lands, as  it would have 
done (they being equally subjects with the settlers of the country) 
had it reached the case of disputes arising upon possessions un- 
accompanied with deeds or grants; or na7ced possessions. In  the times 
preceding the act none pretended to hold lands by possession against 
a title by a deed or grant, nor was it conceived that possession could 
either make or bar a title. How could it, when no law existed for 
that purpose? 21 Jac. I., ch. 16, was not in force, nor, indeed, any 
statute made after the fourth year of his reign in the year 1W7, 
that being the era of the settlement of the country legally author- 
ized and mntinued. For want of such a propckty inherent in posses- 
sion naturally, the act was passed to give i t  that property in certain 

instances and under certain restrictions. Before this period 
( 29 ) no disputes were known between claimants by grant on the 

one hand and bare possession on the other. The law of those 
days rendered the grantee's title incontestable, when opposed by an 
adverse naked possession ; no danger was to be apprehended in pur- 
chasing from such a grantee on account of the adverse possession. 
I t  is impossible in the nature of things that.the act could have had 
for its object any disputes of that nature, which had not then been 
known or heard of, nor were foreseen. T'he idea of title by naked 
possession arose after the act, and originated in a miscorlception of 
its meaning, and has become a new source of litigation unknown to 
former times and not anticipated by the framers of the act. The 
claiming of lands by a naked possession against a title by a deed or 
grant has encouraged those having no title, colorable or otherwise, 
to settle upon the lands of others and commit trespasses, with a 
view of acquiring a title by a continuation of such trespasses for 
seven years together, and has made men believe that actions must 
be instituted against such trespasses to prevent the acquisition of 
title. Thus, an act which breathes the spirit of peace and quietness, 
which flowed from the solicitude to prevent lawsuits, as far as p@s- 
sible, and to remove the causes which perplexed men's titles, has 
been made the disturber of repose, the mother of inquietude, the 
stirrer up of controversies, and a net to entangle men's titles. In- 
stead of discountenancing attempts to get lands by unfair means, . 
without purchasing from the lords proprietors, or from those who 
have purchased from them; instead of repressing any practice of 
settling upon the lands of an honest purchaser, knowing that the 
settler commits a trespass in doing so, and the land belongs to an- 
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other and not to himself, it is made to encourage and to cherish 
such attempts and practices. We may perceive the soundest policy 
and justice in protecting the possessions'and confirming the titles of 
those who, have paid for their lands, obtained grants and deeds, and 
settled down upon them, and who have cleared, cultivated and im- 
proved them for :seven years together, believing them to be their 
own; and who in all that time have received no information from a 
prior grantee or those standing in his place, of their better title. 
But we can perceive no motive for extending the same protection to 
a naked possessor or  trespasser. A design of that kind is not to be 
inferred either from the nature of those controversies which existed 

' prior to the act, the causes which gave birth to the act, or from m y  
of the terms employed by it to signify its meaning, when compared 
with and explained by other parts; and therefore there is no ground 
to believe i t  to have actuated the makers in any degree: the less so, 
a s  the immediate consequences of the doctrine, the incompetency of the 
ejectment but the competency of the writ of right after the seven years, 
fabricate an arbitrary distinction, unfounded when applied to our 
circumstances, in any principle of convenience, policy or justice. 
For, with respect to the intention, why not recover in the ejectment 
after the seven years as  well as  in the writ of right? A distinction 
which has never been recognized by the practice of those who have 
gone before us has never been found necessary to be admitted as  a 
part of our law prior to 1715 to 1799, during all which time the 
landed interests and rights of the people have been satisfactorily 
secured and protected, without the aid of the writ of right. 

Innovations in law, like innovations in government, are dangerous 
experiments, since the extent of their influence cannot be foreseen. 
And i t  is now much to be doubted, since the act of 1778, ch. 5, - whether, supposing a writ of right to be necessary, it  can be deemed 
a part of the law of this State. From the foregoing remarks, admit- 
ting them to be just, it is to be collected that the second sec- 
tion of the act of limitations regards irregular, invalid and ( 30 ) 
informal conveyances, made before the act passed; that the 
third and fourth sections relate to cases where several persons have 
deeds or grants perfect enough in form for the same tract of land, 
and some of these persons under deeds or grants of a posterior date 
take and continue the possession for a considerable length of time; 
and that the true meaning and operation of the latter clauses are to 
confirm forever the title of all such persons having a color of title, 
who may continue in possession under such title for seven years 
without entry or suit in law, except as against persons laboring un- 
der incapacities mentioned in the fourth clause, and as against them, 
also, if they shall not sue within the time limited after the disabili- 
ties shall be removed, but not to create any title de nozjo, upon the 
ground of possession or otherwise. 

The foregoing obs.ervations of Mr. Haywood have had the effect 
of changing the current of decisions and unsettling the opinions of 
the profession as  to the construction of the act of limitations; and a t  
the distance of an hupdred years from the passage of this act, more 
diversity of opinion seems to exist as to its true meaning and opera- 
tion than a t  any preceding period; and perhaps nothing short of leg- 
islative interference will remove difficulties which present them- 
selves in any view which has been taken of this act. It may be 
doubted whether in the presentl condition of the country, whilst men 
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claim title to large tracts of land and have the actual possession of 
only a small part thereof, and when the  lines of those tracts are  
neither distinctly marked fior generally known, i t  be practicable to 
establish any rule upon the subject which will not be liab1.e to abuse 
and attended with inconvenience. 

Upon general principles, regardless of the  phraseology of the act 
of limitations, a possession which is to bar one man of his right and 
vest that right in another ought (1 )  to be a n  honest possession, or 
a t  least honestly acquired; ( 2 )  the extent of the claim of the pos- 
sessor ought to be ascertained and notorious; and (3)  the posses- 
sion should be continued for such time a s  would raise a violent pre- 
sumption that no adverse claim exists; and it  is fair to prewme the'  
Legislature intended that  the possession under the act of 1715 should 
be of this character. The Legislature could not have intended to 
protect fraudulent possessions, nor possessions evidencing no certain 
extent of claim. I t  would seem strange that  the law, which searches 
fraud in all i ts recesses and delights in  expelling it  wheresoever else 
i t  can be found, should in cases of possession spread over it  the 
mantle of protection; and it  would seem equally strange that  the 
law should give any operation to a possession which does not 
furnish to  the world any evidence of the extent of the possessor's 
claim-to a possession which gives no notice whether the possessor 
claims Eve hundred or a thousand acres. I n  England (and i t  may 
be the case in this country a n  hundred years hence) little incon- 
venience exists upon this point; the extent of every possessor's 
claim is  notorious. But here i t  often happens that  a man settles 
down upon a tract of land without making known the boundaries to 
which he claims, and he subsequently sets up a claim to suit his 
convenience. This evil seems to have determined the judges to the 
opinion (so f a r  a s  that opinion was founded upon reasons of policy) 
that  color of title was necessary to give operation to a seven years' 
possession. The experience of several years has rendered i t  very 
questionable whether there was not more policy in t h 4  rule formerly 
enforced, "That seven years' possession, with a claim to known and 

marked boundaries, should be operative to bar the entry of 
( 31 ) adverse claimants." For, under this rule, to enable a man 

to ripen his possession into a title, i t  became necessary for 
him to have known and marked lines o r  natural boundaries, and to 
make known his claim to those lines or boundaries for  the space of 
seven years together. Whereas, under the present rule, a man may 
settle down upon a tract of land under color of title and claim to the 
boundaries called for in his title, without even knowing where those 
boundaries are. A beginning corner is  marked, and the lines of his 
land have not been surveyed; a plat of the lines is made out by the 
surveyor and the deed written from the plat. Tbis rule substitutes 
the color of title, and the place of "the claim to known and marked 
lines o r  natural boundaries" required by the former rule. Which 
rule best ascertains the extent of the possessoy's claim? T'he pos- 
sessor with' color of title is supposed to claim to the lines called for 
in his deed; but the rule now enforced does not require the possessor 
to  make out those lines, nor to make his claim t o  them notorious, 
nor even to register his deed, that  others may be informed what 
lines a re  called for in it. What i s  the consequence? -A man having 
a deed for a large tract of land settles down upon one corner of i t  
and resides there for seven years, during all which time he neither 
has his land surveyed, the lines marked, nor his deed registered; af 
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the end of seven years he registers his deed, has  his land surveyed, 
and the lines a re  found to include one-half of an adjoining tract for 
which his neighbor has an elder deed, but not the actual possession; 
and upon the principle that the possession of part is  the possession 

. of the  whole tract covered by his deed, he gets his neighbor's land 
without having given to him or to  any other person notice that he 
had a claim t o  it. The rule requiring color of title is  thus made to 
work the most manifest injustice, and become a most convenient 
means of effecting fraud. It surely, then, is  a n  object worthy of 
further judicial inquiry, whether there be anything in the act of 
1715 imperatively demanding color of title to give effect to  a seven 
years' possession; and, if there be not, whether the interest of the 
community will not be consulted by reviving and enforcing the 
former rule, and enlarging i ts  operation, by permitting the man 
against whom the seven years' possession is set up to  defeat this 
possession by showing that it  had been fraudulently acquired; that 
the  possessor knew a t  the time he acquired possession the title was 
in  some other person; in other words, that he had such notice as 
was sufficient to  put him upon a n  inquiry as  to the  title of the true 
owner. 

The statute of 21 Jac. I., ch. 16, had been in operation for more 
than a century when the ac.t of 1715 was passed. I t s  construction 
had been settled; and if i t  be admitted that i t  was not in  force in 
this State, i t  cannot be denied that  its construction was well known 
to the framers of the act of 1715. They knew that  under that  stat- 
ute the courts had uniformly held that  twenty years' naked posses- 
sion barred the entry of adverse claimants, except of those laboring 
under the  disabilities enumerated in  the statute. When, therefore, 
they drew the third and fourth clauses of the act of 1715 (which 
were to  operate upon future cases) in the same words, to  every sub- 
stantial purpose, with the statute of 21 Jac. I., they must have in- 
tended that  those clauses should receive the same construction with 
the like clauses in  that statute. The earliest accounts which have 
been transmitted to  u s  of the construction which the courts in this 

. 
State gave to this a'ct, inform us  that  they had adopted the construc- 
tion which had been given to the statute of 21 Jac. I. upon this point. 
The construction continued to be given t o  the act for more than 
twenty years after the American Revolution, when the doctrine of 
color of title was advanced, which, being urged with much zeal and 
ability, gained converts, until i t  supplanted the construction which 
the  act  had received for nearly a century. It is not intended to dis- 
cuss this point a t  length, but t o  invite further attention to it, that 
something more may be done by the proper tribunals "to quiet men 
in their possessions and to avoid suits in law." 

JAMEIS CRITCHQR v. WILLIAM PANNELL. 

A horse-racing contract must be in writing, and parol evidence is 
not admissible to contradict it. 

TEE plaintiff a n d  one George Parker ,  ' o n  24 Decem- ( 32 ) 
ber, 1799, by art ic les  under  their hands  a n d  seals, agreed 
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to run a horse race, one quarter of a mile, on the first Thursday 
in May, 1800, on Rice's path: Parker's nag to carry one hun- . 
dred and forty-five pounds, and Critcher's nag one hundred and 
th i r ty  pound&, for $500, to be staked on the day of the race, in . 
cash, good property or bonds; the nags to be turned thirty feet 
from the starting poles, and to turn and run the  first t ime 
ZocLed, and judge the difference. 

The parties met at the time and place stipulated, staked their 
bonds in the hands of the defendant, and weighed their riders, 
according to the terms of the articles. Tney then attempted to 
start the nags, and made many attempts to do so without success ; 
Parker's nag being very restive and ungovernable, and refusing 
to start from a standing position (as i t  had usually done before 
on like occasions), but would have started readily if walked 
down the paths. Critcher's nag was easily managed, and would 
have run off without difficulty if walked down the paths with 
Parker's; this he refused to do, or to make any other effort to 
lock the other nag, further than by placing his own in a proper 
situation to be locked, which he frequently did; but always when 
the other was standing. The plaintiff in the eveming ran his 
nag over the ground without being locked, demanded the stakes, 
and brought this action of detinue to recover them. 

On the trial the defendant offered testimony to prove that 
Parker used every effort in his power to lock the other nag and 
start; that his conduct was fair, and not fraudulent, and that 
his failure to lock was entirely owing to the restiveness of his - nag. This evidence the court rejected, holding him bound to 
lock the other nag and run. 

The defendant's counsel then took two exceptions to the plain- 
tiff's right of recovery. First, that the nags had never been 
locked, and that, by the terms of the articles, they were not 
bound to run until the nags were locked. I t  appearing that the 
plaintiff had frequently put his horse in a situation that Parker 
might have locked him, if his nag had not been restive and un- 
ruly, and that Parker had never put his nag in a situation to 

. be locked, the court was of opinion that Parker was bbund by . 
his agreement to lock the other horse, and that the restiveness 
of his own was no excuse for him. Secondly, that the plain- 
tiff had not weighed his rider after he ran his nag over the 
ground. To account for this neglect, the plaintiff offered to 
prove a parol agreement, made the day the race was run, to wit, 
that as it was a rainy day, and they carried live weight except 
their saddles, the riders should not be weighed at  the coming out. 
This evidence was rejected by the court, because it would estab- 
lish, by parol testimony, a material fact variant from the writ- 
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ten obligation. The plaintiff then proposed that it should 
be submitted to the jury, on the presumption that he had ( 33 ) 
carried his weight, as his rider and saddle had been 
weighed before his horse was run over the ground, and he had 
carried the rider and saddle through the poles. And to support 
this presumption a Mr. Hunter, said to be skilled in horse rac- 
ing, was sworn, who stated that if there was reasonable ground 
to believe the plaintiff's horse had carried his weight, it was 
sufficient. 

The evidence was submitted to the jury, and they found a . 
verdict for the plaintiff. The defendant's counsel moved for a 
new trial, and the cause was referred to this Court. 

TAYLOR, HALL and LOCKE, JJ. The weight to be carried by 
the plaintiff's nag being a certain number of pounds, his rider 
ought to have been weighed after he came through the poles. 
The par01 testimony offered by the plaintiff, of an agreement 
not to weigh out, was properly rejected by the court. The 
plaintiff was as much bound to lock Parker's nag as Parker his; 
and having run his nag without being locked, and without any 
fraud on the part of Parker, is not entitled to recover. There- 
fore, the rule for a new trial is made absolute. 

JAMBS MOORE v. RICHARD SIMPSON. 

The decision of the judges at a horse race may be set aside for 
error or fraud. 

THIS was an action on the case brought by the plaintiff 
against the defendant, as stakeholder at a course race. 

The plaintiff and one Chartres started their horses, and in 
running the last round of the first heat, at the commencement 
of the straight, the horse ofschartres left the track and ran 
within the poles, but was reined into the track in time to be 
within less than a distance of Moore's horse when he passed the 
poles. The rider of Chartres' horse then alighted, and was some 
time in the crowd before ,he was weighed. The plaintiff 
claimed the race upon two grounds : 1. That according ( 34 ) 
to the rules of racing, Chartres' horse was to be; consid- 
ered a distmced horse. 2. That the rider of Chartres' having 
alighted without being immediately weighed, and being bound 
to carry a certain weight, he had thereby forfeited the race. 
And the opinions of many gentlemen well acquainted with the 
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rules of racing, examined  in court, were for the plaintiff on 
both those points, notwithstanding it appeared that Chartres' 
horse had run a greater distance by running within the poles 
than he would have done by keeping the track. 

The defendant showed that it was provided by .the 7th article 
in the rules of the turf on which the race was run, that "The 
judges each day shall be chosen by the parties starting horses, 
or a majority of them, who shall determine all disputes and con- 
troversies that may take place respecting the race by them 
judged." And by the 11th it was in like manner provided that 
"the races shall be conducted agreeably to the rules of New- 
Market, except where the cases are or shall be altered by the 
Jockey Club." - 

And that the judges chosen, according to the 7th article, de- 
termined against the plaintiff upon both the points above stated, 
and gave leave to Chartres to start his horse for the second 
heat; the plaintiff believing he was entitled to the race, refused 
to start his horse again; and Chartres' horse being galloped 
around the ground alone, the judges directed the defendant to 
pay the money over to Chartres. 

The question submitted to the court was, "Whether by the 
7th article aforesaid the plaintiff is concluded, by the opinion 
of the judges, from suing in a court of justice, and recovering 
upon the opinion of sportsmen and bystanders, contrary to the 
opinion of the judges." 

I f  the court shall be of opinion for the plaintiff, judgment to 
be entered for him; otherwise, a new trial to be awarded. 

BY THE COURT. The opinion of the judges chosen by the par- 
ties to a race is not conclusive, and if they are mistaken, 

( 35 ) or corrupt, such opinion ought to be set aside, and the 
justice of the case disclosed by other testimony; they are, 

therefore, of opinion the testimony was well received by the 
court, and that judgment be entered for the plaintiff. 

THOMAS ORMOND v. KINCHJN FAIRGLOTH. 

A sheriff cannot purchase property at his own sale. 

THIS was an action for detinue for a negro, to which the plain- 
tiff deduced the following title : The negro was the property of 
William Faircloth, deceased, at his death, and came to the 
hands of his administrator. 
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Benjaniin Sheppard obtained two judgments against the ad- 
ministrator, in the County Court of Lenoir, upon which writs 
of fi. fa. were issued to the sheriff of Glasgow, and levied on the 
negro in question, amongst others, of which levy a return was 
made, and the sale of the property was stayed by consent of the 
plaintiff. After this levy a distribution was made, and the ne- 
gro allotted to defendant. 

At a subsequent term, writs of venditioni expow issued, 
bearing test the first Monday in January, 1793, and returned 
the first Monday in  March following, upon which writs the 
sheriff of Glasgow, after the test and before the day of return, 
exposed the negroes to sale at  public vendue, and bid off, him- 
self, the one in question. On a subsequent day, before the day 
of return of the writs of vend. expo., the sheriff sold at private 
sale and delivered the negro in question to John Grimsley, for 
the full worth of him. Grimsley continued in possession of the 
negro about four years, and delivered him to his daughter, wife 
of the plaintiff. The plaintiff had him in possession till the 
first day of May, 1802, when the defendant took him. 

Upon the trial, the court instructed the jury that the pur- 
chase of the sheriff, at his own sale, was void, and that the sub- 
sequent sale made by him to Grimsley could not operate 
as a sheriff5s sale, because i t  was not made a t  public ( 36 ) 
auction; whereupon the jury found for the defendant. 

The plaintiff moved for a new trial, on the ground of mis- 
direction to the jury, and obtained a rule to show cause. 

BY THE COURT. A sheriff cannot purchase property at  his 
own sale. I f  he bids off property, the bidding is void. Nor 
can a sheriff sell, at private sale, property levied on by him by 
virtue of an executio~. The rule is therefore discharged. 

Cited: McLeod v. McCalb, 48 N.  C., 89. 
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JACOB BLOUNT'S ADMINISTRATOR v. CHARLES JOHNSTON'S 
EXECUTOR. 

The words of this will indicate no intention to give the executor 
the rents and profits for his personal benefit. 

ANN JOHNSTON by her last will, amongst other things, devised 
as follows: "I give and bequeath unto my beloved nephew, 
Charles Earl  Johnston, all my lands, as follows: One tract of 
land in  Chowan County, l+ng on Indian Creek, called and 
known by the name of Boydsborough, containing 600 acres; 
the other tract lying on Chowan River, in  the county afore- 
said, containing 200 acres, and known by the name of the Rice 
Banks. Which said two tracts or parcels of land I give and 
bequeath unto him, the said Charles Ear l  Johnston, and his 
heirs forever, etc." And after several bequests of personal 
property, she further devised and directed as follows, vie. : "I 
hereby make and ordain my worthy and trusty friend, Jacob 
Blount, the whole and sole executor of this my last will and 
testament; and I do also hereby authorize and empower my 
before named executor to take upon himself the sole and whole 
management and disposal of the rents and profits of the several 
tracts of land, so as aforesaid devised, absolutely and exclusively, 
inasmuch as he may manage and dispose of the rents* and profits 
of the said tracts of land, so as aforesaid devised, of whatevei. 
kind soever, wi thout  t h e  restraint or  constraint of any person or 

persons whatever, until my said nephew, Charles Ear l  
( 37 ) Johnston, shall arrive at  the age of twenty-one years." 

I t  was admitted that the said Charles E. Johnston, a t  
the time of making the above will, lived with his father, Charles 
Johnston, Esq., who possessed a large independent fortune, and 
maintained and educated his son, the devisee, in a genteel and 
liberal manner. 

The question was, whether Jacob Blount, the executor, or the 
devisee, was entitled to the profits of the lands devised during 
the minority of the devisee. 

BY THE COURT. There is nothing upon the face of this will 
which warrants us to believe that it was the intent of the tes- 
tator to give the profits to the executor for his private benefit. 
It seems to be a naked authority to manage and dispose of the 
profits, but to do so for the benefit of the devisee. 
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JOHN MOORE v. DANIEL PARKER. 

1. A racing contract must be in writing. 
2. A deed may be shown to have been delivered in escrow without 

pleading it. 

ACTION of debt on a bond. Plea, non est factum, payment, 
set-off and the act of Assembly directing the manner in which 
bets on horse races shall be recovered. 

The subscribing witness proved the signing and sealing of 
the bond; that it was given for money won on a horse race, to 
wit, the best two in three heats, one mile. The defendant's 
counsel then asked if the bond was delivered by the defendant 
to the plaintiff, or to any other person, upon conditions. To 
this question the counsel for the plaintiff objected, on the 
ground that i t  was intended to show the bond was delivered as 
an escrow, without pleading that i t  was so delivered. The 
court overruled the objection, and the witness answered that 
the bond was delivered to one Copeland, to be the deed of the 
defendapt if the plaintiff won the race. The plaintiff could not 
show articles in writing containing the terms of the 
race, and that he had won the race; and, therefore, the ( 38 ) 
defendant had a verdict. 

It was, in the course of the trial, contended by the plaintiff's 
counsel that this case being within the first section of the act 
of Assembly, and the race a course race, within the proviso of 
the act, he was entitled to a verdict. 

BY THE COURT. The evidence of the subscribing witness, 
proving the deed to be delivered to a third person, was properly 
received by the court; and in all racing contracts i t  is incum- 
bent on the plaintiff to bring his case within both sections of 
the act of 1800; and, therefore, the rule for a new trial must 
be discharged. 

ELIZABETH WYNNE v. MISHAW ALWAYS. 

The appointment of a guardian rests in the discretion of the court. 

APPEAL to New Bern Superior Court, on a guardianship. 
The questions reserved for the opinion of this Court were, 
"Whether the choice of a guardian, made by a person between 
the ages of fourteen and twenty-one years, is absolute so as to 
preclude the exercise of the judgment of the County Court on 
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any point not relative to the security to be given." I f  this 
question be determined in the negative, 'Whether the court, 
who rejects the choice, is not to give leave to the minor to 
nominate a mare proper person," or "Whether the court may 
not appoint the person to them most proper." 

I f  the court are of opinion that the County Court may a p  
point without regarding the choice of the infant, or offering 

,him a second nomination, the judgment to be for the defendant; 
otherwise, for the plaintiff. 

BY THE COUBT. &xirdiailship in socage departed with ten- 
ure in socage. The court is not bound to appoint the next of 
kin, or the person chosen by a minor above fourteen years of 
age; but by virtue of the act of Assembly may and ought to 

appoint that person who, in their discretion, they believe 
( 39 ) will best execute the duties of the appointment. 

OHURmILL AND LAMOTTE V. ADMINISTRATO'R OF 
ABRAHAM COMRON. 

In a suit against an administrator a plea of judgment confessed since 
last continuance is bad on demurrer. 

The plaintiffs sued out a writ against A. C., returnable to 
Jones County Court, November session, 1799. The writ was 
executed; the defendant died before the return, and a t  the re- 
turn a sci. fa. issued against his administrator. The sci. fa. 
was returned to February sessions, executed, and the adminis- 
trator appeared and plead, "Setcoff, fully administered gener- 
ally and specially, former judgmenb, n o  assets but to  the amount  
of 1120, which  aye l iabB to a suit, Slade m d  Jocelyn against 
defendant." At May session, 1800, the defendant plead "a 
judgment confessed in favor of Slade and Jocelyn, and other 
judgments since the  last continuance, and no  assets over." To 
this plea the plaintiffs demurred generally. 

The County Court gave judgment on the demurrer for the 
defendant; the plaintiffs appealed to New Bern Superior Court, 
and by their order the case was referred to this Court. 

BY THE COURT. The plea is not good; let judgment be 
entered for the plaintiffs on the demurrer. 

Cited: HaW v. Gully, 26 N. C., 347. 
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ELISHA STY)CKSTILL v. JOHN SHUFORD ET AL. 

Where defendants in a civil action sever on their defense, those who 
succeed will recover costs. I 

THE plaintiff brought an action of trespam, assault and bat- 
tery against six defendants; they employed different counsel, 
and severed in their defense, each pleading not guilty severally. 
The issues were all submitted to the jury at the same time, who 
found four of the defendants guilty, and the other twn .not 
guilty. 

The question referred to this Court was, "Whether 
the defendants who were found not guilty were entitled ( 40 ) 
to their costs, and what costs?" 

BY THE COURT. The defendants found not guilty are enti- 
tled to their costs separably, including each an attorney's fee. 

Cited: Sharpe v. Jones, 7 N. C., 311; McNamara v. Eem, 
22 N. C., 70. 

WMMISSIONEIRS OF FAYErTTEVILLJD v. WILLIAM JAMES. 

The number of times. the verdict shall be set aside and a new trial 
granted is in the disoretion of the trial court. 

VERDICT for the defendant. Rule to show cause why a new 
trial should not be granted. 

A new trial had been granted the plaintiffs in this cause, and 
the jury having found another verdict for the defendant, the 
court doubted the propriety of granting a second new trial, and 
referred the question to this Court. 

BY THE COURT. A new trial is granted, on payment of the 
costs. 
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WALKER v. MEBAND AND RBINEY. 
( 41 ) 

F ~ o m  EdLborough. 
A gave a negro slave to his niece B, and agreed to keep the slave at 

his own expense during his life. Before A's death, B intermar- 
ried with C, who, after A's death, brought an action of detinue 
for the slave in his own name. The possession of the slave hav- 
ing vested in B by the gift, and A having held her during his 
life for the use of B, C can maintain the action in his own name. 

THIS was an action of detinue for a negro girl slave; and 
upon the' trial it appeared that William Mebane gave to his 
niece, Jennet Graham, the negro slave in question when she was 
a small girl, and not wishing to separate her from her parents 
during his life, he agreed with his niece to keep the negro girl 
at his own expense during his life. She remained with him 
accordingly. Before his death, his niece, Jennet Graham, inter- 
married with the plaintiff, John Walker, who, after the death 
of William Mebane, brought this suit against the defendants 
Mebane and Rainey, who, as executors of said William Mebane's 
will, had taken the negro girl into their possession. A question 
arose upon the trial, and was sent to this Court for the opinion 
of the judges, "Whether the plaintiff could maintain this action 
in his own name, and whether i t  ought not to have been brought 
in the names of himself and his wife, Jennet." 

By MACAY, TAYLOR and Loom, JJ. We are of opinion that 
the action will lie in  the name of the husband alone, and that 
the name of the wife need not be joined. 

BALL, d., comtra. 
?id 
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MATTHEWS v. DANIEL. 

HATTHEWS' ADMINISTRATOR, ETC., V. DANIEL, EXECUTOR, ETC. 

A bequeaths a negro and horse to B, and declared that if B should 
depart this life without heir lawfzclly begottelz of her body, the 
negro and horse should belong to C. The limitation to C is too 
remote. 

( 42 ) THE bill charged that Judith Brinkley by her last will 
bequeathed "to her daughter, Elizabeth Harris, a negro 

fellow named Bob and a bay horse, and declared that if her 
daughter should depart this life without heir lawfully begotten 
of her body, the said negro and horse should belong to Anne 
Daniel." That the complainant, James Matthews, intermarried 
with the said Elizabeth Harris, who some time afterwards died, 
and complainant obtained letters of administration on her 
estate; that the defendant, Lewis Daniel, wad at the time of the 
bequest aforesaid intermarried with the said Anne Daniel, and 
was appointed executor of the last will of the said Judith Brink- 
ley ; that he had proved the will and qualified as executor ; and 
since the death of cornplainant's wife Elizabeth, had set up a 
claim to the said negro and horse under the will of Judith 
Brinkley, and refused to deliver the said negro and horse to 
complainant. The bill charged that complainant was advised 
the absolute property of the said negro and horse vested in Eliz- 
abeth, the legatee first named in the said bequest, and prayed 
that defendant might be compelled to deliver them to complain- 
ant or to submit to such other decree as the court mght make 
in the premises. To this bill the defendant demurred, and the 
complainant having joined in demurrer, the case was sent to 
this Court for the opinion of the judges. 

BY THE COURT. Anne Daniel was to take the negro and 
horse, if Elizabeth Harris should depart this life "without heir 
lawfully begotten of her body." This is in substance a limita- 
tion over after a dying without issue. The limitation is too 
remote. The absolute property vested in the first legatee, and 
the demurrer must be overruled. 

Cited: Rice v. Xatterwhite, 21 N .  C., 71. 

NOT&--If this decision be correct, it would seem that in constru- 
ing devises the court will not look to the subject-matter of the devise 
as a circumstance from which the intention of the testator may be 
inferred; for it is evident that in limitations of interests in indi- 
vidual animals, whose period of existence is shorter than that of 
man, the limitations over musk vest, if at all, within the period of a 
life or lives in being and twenty-one years afterwards. In constru- 
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MATTHEWS ~ i .  DANIEL. 

ing devises, the object of the court is to  ascertain the intention of 
the testator, and, if legal, to  give it  effect. I n  inferring this inten- 
tion from circumf$ances, where i t  is not plainly expressed, courts 
a re  governed by certain technical rules, which have been established 
for the purpose of aiding the court to find out the intention. Among 
these,rules, one which seems to have the most extensive influence is 
this, "that wherever a n  executory devise is limited t o  take effect, 
after a dNng without heirs or without issue, subject to no other 
restriction, the limitation is void; because in  such cases the testator 
will be presumed to have intended to render the estate unalienable 
until there should be a general definite failure of issue." This rule, 
however, was found in i ts  application often t o  defeat the intention 
of testators, and some exceptions were made to it : one in particular, 
that  if the subject-matter of the devise was real estate, and the de- 
vise made in words which created an estate tail by implication, the 
limitation over shall be void; but if of personal estate, the court will 
consider the intention of the testator, and support the limitation 
over, if there be the most trifling circumstance to show the intention 
to be legal. This exception is  founded upon the fact tha t  in con- 
struing devises the court mill look to the subject-matter of the de-' 
vise. I n  the above case the beque$t to Elizabeth Harris is  in words 
which, if applied to  a freehold, would not create an empress estate 
ta i l ;  they create such estate by implication only. There is no such 
limitation as must, in its legal operation, constitute an estate tail. 
Then, i t  is  open to the court to  consider the intention of the testa- 
trix. 1 Term, 593. And if we look to the subject-matter of the be- 
quest, can we doubt the intention? When the testatrix limits over a 
negro man slave, "after a dying without heir of the body of Eliza- 
beth Harris," can she be supposed to have intended that this limita- . 
tion should not vest until a longer period than a life in being and 
twenty-one years afterwards, when the negro could not by possibility 
live so long? The same question may be asked more emphatically a s  
to "a horse." I f  the intention of a testator is to be collected, in the 
language of Mr. Justice Wilmot, 3 Bur., 1533, "from the whole of the 
will, ex miceribus testamenti," and circumstances are t o  be looked 
t o  for this purpose, does not the subject-matter of the devise often 
constitute one of the most decisive? It would seem strange that in 
construing devises the court would take notice whether the estate 
be real or personal, and give a different construction a s  i t  might be 
the one or the other, and yet refuse to take notice that  the personal 
estate is  of such kind that it  cannot by possibility of nature be in 
esse after  the period of a life in being and twenty-one years after- 
wards. I n  the above case of Matth,ezos u. Daniel, the Court must 
have founded their judgment upon one of two grounds: first, that  
the technical rules of construction forbade them from considering 
the intention of the testatrix; or, secondly, that in cases open for 
considering the intention, the subject-matter of the devise will not 
be looked t o  as  a circumstance from which the intention may be 
inferred. It is not probable their judgment was rested upon the first 
ground; for the technical rule is, "that where there is an express 
limitation of a chattel by words, which, if applied to  a freehold, 
would create an &press estate tail. the whole interest vests abso- 
lutely in the first taker, and a limitation over of such a chattel is too 
remote to take effect; but where there is no such express legal limi- 
tation, the court urilE consider the intention of the testator." L ~ d e  
u. Lyde, 1 Term, 593. In the above case there is no such express 
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legal limitation; the words, if applied to a freehold, would create an 
estate tail by implication only. The technical rule therefore left the 
court at liberty to consider the intention of the Lestatrix, to reject 
the artificial and technical sense of the words "dying without heir 
lawfully begotten of her body," and of using those words in their 
natural meaning and for that purpose which is in favor of common 
sense; and for using those words in this meaning and for this pur- 
pose, Lord Chief Justice Wilmot observes, in Kelly v. Tozoler, the 
most trifling circumstance is sufficient in all cases where the court is 
at liberty to consider the intention of the testator. In the selection 
of circumstances to ascertain the meaning of the testator, no reason 
can be assigned why the subject-matter of the devise, which in many 
instances is more indicative than any other circumstance, should be 
excI~ded.--REPoaTEB. 

( 43 
COLSON'S EXJWUTORS v. WADE'S EXECUTORS. 

From Payetteville. 

After judgment by default and before the execution of a writ of 
inquiry, the defendant dies. The plaintiff executes hi8 writ of 
inquiry, and final judgment is rendered in his favor. This judg- 
ment is erroneous and void in law, and reversible upon a writ 
of error. 

THIS was a writ of error brought to reverse a judgment re 
covered by Thomas Wade against John Colson and others in 
Anson County Court in  1782. The facts were that Thomas 
Wade sued out an original attachment against John Colson, 
Isaac Fortenberry and others, returnable to the County Court 
of Anson, which attachment being levied and returned, and the 
defendants failing to appear and replevy the property levied 
on, judgment by default was entered against them at July  
Term, 1782, and a writ of inquiry awarded. On 1 August, 
1782, Isaac Fortenberry, one of the defendants, died, and at  
October term of the same year the writ of inquiry was exe- 
cuted; the plaintiff's damages were assessed and judgment ren- 
dered against the defendants. The error assigned was that be- 

fore the giving of the said judgment, Isaac Fortenberry, 
( 44 ) one of the defendants, died, and the jury having found 

that he died in  August, 1782, subsequent to the judgment 
by default, but before the rendering of the final judgment upon 
the execution of the writ of inquiry, the case was sent to this 
Court upon the question, "Whether the said judgment was err& 
m u s  and ought to be reversed." 



\ BY THE COURT. The judgment in this case is erroneous and 
void in law. Let i t  be reversed and ithe plaintiffs in error be 
restored to all things which they have lost thereby, and the I 

defendants in error pay the costs. 

Cited:  B u r k e  v. Stokely ,  65 N. C., 571; L y n n  v. Lowe, 88 
N. C., 481. 

WALLISON .v. HOWARD. 

F r o m  N e w  Bern .  

Upon the suggestion of a defendant's death, his administrator ought 
to be made a party by a scire facias, and an order "that the ad- 
miqistrator be made a defendant, unless he shows cause," being 
served upon the administrator, he appeared and showed for 
cause that the order was irregular and improper; whereupon 
the rule for making him a party was discharged. 

THE death of defendant being suggested, an order was made 
"that Sally Howard, administratrix of George Howard, de- 
ceased, be made defendant in this case, unless cause shown to 
the contrary at  next term." A copy, of this order having been . 
served on Sally Howard, she appeared and showed cause, to wit, 
that the said order was irregular and not conformable to the 
provisions of the statute in such cases made and provided; that 
the representatives of the defendant, George Howard, must be 
made a party by a scire facias, and therefore shs prayed 
to be dismissed. Whereupon it was submitted to this ( 45 ) 
Court, "Whether the mode adopted was regular and 
proper." I f  the Court should be of opinion that the mode was 
irregular and improper, the r u b  to be discharged; otherwise, 
to be made absolute. 

BY THE COURT. The object of a scire faeias, which the act 
of Assembly qirects to be issued in cases like the present, is to, 

. enable the executor or administrator to show cause why he 
should not be made a party, and no peremptory order is made 
that he shall be made a party until an opportunity is afforded 
to show cause, upon the return of the scire facias. The order 
made in this case was irregular and improper; the rule must 
therefore be discharged. 
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ALSTON v. JONES. 

ALSTON'S EXECUTORS v. JONES' DEVISEES. 

From Hillsborough. 

A, as attorney in fact for B, conveys lands to C, and afterwards he 
conveys the same lands to D. Upon the trial of an issue directed 
by the Court of Equity, "whether the conveyance to B was made 
to him upon a valuable consideration as a purchaser before the 
execution of the conveyance to D," A is a competent witness. 

JOSEPH LANDRUM being seized in fee of a tract of land lying 
in Chatham County, constituted and appointed Samuel Lan- 
drum his attorney in fact to sell and convey the same; and the 
said Samuel as attorney for the said Joseph conveyed the land 
to Matthew Jones, by deed bearing date 20 April, 1775. This 
deed purported to be absolute and for a valuable consideration. 
I n  1777 Samuel Landrum executed another deed for the same 

land to Thomas Brooks, who conveyed to Jowph John 
( 46 ) Alston, and he by his last will and testament devised the 

said land to complainants, who filed their bill in the 
Court of Equity for Hillsborough District against the devisees 
of the said Matthew Jones, and therein charged that the con- 
veyance from Samuel Landrum to Matthew Jones was executed 
for no other purpose than to enable Jones to sell and convey the 
land for the benefit of Labdrum; that no valuable considera- 
tion was paid nor agreed to be paid, and that Jones held the 
legal estate in the land in trust for Landrum and his assigneeis. 
That Thomas Brooks was a purchaser from Landrum for a 
valuable considgration, and those claiming under him were enti- 
tled in equity to have the legal estate decreed to them, etc. 

To this bill the defendants answered and alleged that i t  was 
expressly agreed between their testator, Matthew Jones, and 
Samuel Landrum, at the time of the conveyance aforesaid, that 
Jones might either sell the land or hold it himself, he paying 
to Landrum the purchase money named in the deed; that Jones 
had elected to take the land, and had paid part of the purchase 
money before the conveyance was made by Landrum to Brooks. 
I t  was further insisted that various artifides were resorted to . 
to induce Landrum to convey the land to Alston, and that this 
conveyance was procured by false representations and without 
any valuable consideration, either paid or secured to be paid to 
Landrum, eto. 

The cause was set for hearing, and the court having ordered 
an issue to be tried, "Whether the conveyance to Matthew Jones 
was made to him upon a valuable consideration, as a purchaser, 
before the execution of the deed to Thomas Brooks," the d e  
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fendants offered in  evidence sundry depositions, and, among 
others, that of Samuel Landrum, which was admitted by the 
court, and the jury found that the conveyance to Matthew Jones 
was made to him upon a valuable consideration as a purchaser, 
before the execution of the deed to Thomas Brooks. Where  
upon the court ordered the bill to be dismissed with costs. 
Upon motion of the complainant's counsel, the case was ( 47 ) 
sent to this Gourt upon -the whole evidence, and upon the 
question, "Whether Samuel Landrum was a competent witness 
upon the trial of the issue aforesaid." 

BY THE COURT. We are of opinion that the deposition of 
Samuel Landrum was properly admitted in  evidence upon the 
trial of the issue in the court below; and the jury having found 
that the conveyance to Matthew Jones was made to him as a 
purchaser for a valuable consideration, before the execution of 
the deed to Thomas Brooks, the decree of the court below must 
be confirmed and the bill be dismissed with costs. 

OVERTON v. HILL. 

From Fayettqville. 

Money paid into the office upon an execution cannot be attached in 
the hands of the clerk at  the instance of a creditor of the plain: 
tiff in execution. Motion to stop money i n  transitu, which has 
been paid into the office upon an execution at the instance of B, 
and to apply the money to the discharge of a judgment against 
B, is not allowed, of course, and will not be granted unless good 
cause be shown. 

THOMAS OVERTON having recovered a judgment against John 
Hill, in  Fayetteville Superior Court, execution was issued and 
the money levied, and on the return day of the execution the 
money was paid into the office. On same day the clerk of the 
coixrt was summoned as a garnishee a t  the suit of Hector Mc- 
Blister against the said Thomas Overton, on an attachment re- 
turnable to the County Court of Cumberland. The attorney in 
fact for Thomas Overton applied to the clerk for  the money 
which had been paid into the office upon the aforesaid execution 
against Hill ;  and Patsy Glascock having recovered a judgment 
against the said Overton in  the said court, which judgment re- 
mained unsatisfied, a motion was made to the court on her be- 
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half, that the balance of the said money, after the judgment to 
be recovered upon the attachment aforesaid should be satisfied, 
should be applied towards the discharge of her said judgment. 
The case was sent to this Court upon the following questions: 

First, whether the money paid into the office upon the 
( 48 ) execution against Hill was liable to be attached at  the 

instance of McAlister, in the hands of the clerk; and, 
secondly, whether the court will apply the money paid into the 
office for Overton to the discharge of Patsy Clascock's judg- 
ment against him. 

BY THE COURT. The money paid into the office upon the exe- 
cution against Hill cannot be attached at the instance of Over- 
ton's creditors; nor will the court apply this money to the dis- 
charge of the judgment which Patsy Glascock recovered against 
Overton, no reason being shown to the court why this money 
should be stopped i n  transitu, and such an application not being 
allowed as of couree. 

Cited: Hunt v. Stevens, 25 N. C., 365; Gogeld v. Collins, 26 
N. C., 491. 

Overruled: Jefreys v. Lea, 30 N.  C., 96; Caither v. Ballew, 
49 N. C., 493; Wi%umson, v. Nealy, 119 N. C., 341. 

MORELAND ET BL. v. MAJORS, EXECUTOR OF MORELAND. 

From Hillsbor~ugh. 

A devises "to his son Thomas during his natural life a negro girl; 
and after his decease he gives the said negro and her increase 
to his grandson Francis, to him and his heirs forever; and in 
default of such issue, the said negro and her increase to be 
equally divided among his brothers and sisters then, living," The 
limitation over to the brothers and sisters of Francis is valid, 
and the words "in default of such issue," mean the failye of 
issue at the death of Francis; the word "then" is here used as 
an adverb of time, and points to the default of issue at the 
death of Francis. 

THIS was an action of detinue for sundry negro slaves.. The 
jury found a verdict for the plaintiffs, subject to the opinlon of 
the court on the following case: 

"Francis Moreland, of the county of Dinwiddie and State of 
Virginia, departed this life in 1765, having previously published 
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in writing his last will and testament, in which is contained the 
following clause, $0 wit : "I lend to my son Thomas, during his 
natural life, one negro girl named Phebe, and after his decease 
I give the said negro and her increase to my grandson Francis 
Moreland, son of the said Thomas, to him and his heirs forever; 
a d  ifi default of such issue, the said negro and her increase to 
be equally divided amongst his brothers and sisters then living." 
Francis Moreland died in 1802, without having had any issue, 
and his brothers and sisters living at the time of his death 
brought this suit to recover the negro woman Phebe an4 her 
increase; and it was referred to this Court to decide "whether 
the limitation to the plaintiffs was valid." 

This case was argued by Brown and R. Williams for 
the plaintiffs and Haywood for the defendant. The ( 49 ) 
authorities relied upon are noticed in the opinion of the 
Court. 

TAYLOR, J., delivered the opinion of the Court. The decision 
of this case depends upon the construction of the third clause 
of the will of Francis Moreland. On the part of the plaintiffs 
it is contended that the limitation to the brothers and sisters is 
so expressed that it must take effect, if at all, at the death of 
Francis Moreland, and that, consequently, it is within the limits 
prescribed by law for the vesting of an executory devise. On 
behalf of the defendants, i t  has k e n  argued that the limitation 
to the brothers and sisters is void, as being to takeeffect after an 
indefinite failure of issue of Francis Moreland, to whom, like- 
wise, the negroes are given by such words as, if applied to real 
estate, would amount to an estate tail, which therefore transfers 
an absolute interest in chattels. Upon the first argument of this 
case, the Court inclined to the latter opinion; but upon ma- 
turely considering the cases cited, a majority of our brethren 
have been led to think differently. I will state the grounds upon 
which their present opinion is formed, in doing which it will 
not be necessary to notice particularly every case that has been 
read, because, however proper and apposite they might be, ac- 
cording to the manner in which the argument has been con- 
ducted by the counsel, they are not necessary to be resorted to 
in the views which we have taken of the subject. 

Executory devises of chattels are a departure from the an- 
cient common law, according to which the gift of a chattel for 
any period of time amounted to an absolute disposition of it, 
and any limitation over was void. The distinction between the 
use of a thing and the thing itself, continued, as applied to chat- 
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tels personal, even after it was overruled as to chattels real; 
and whether an executory devise could be created of the former 
was questioned after the decision of the Duke of Norfolk's case 

had finally established its competency with respect to 
( 50 ) the latter. This appears from 1 P. Williams, 1, and 2 

Vern.. 331. Since the neriod of these decisions i t  has 
not been doibted that future inierests in the nature of remain- 
ders may be created in chattels personal by the means of trusts 
and executory devises. 

The convenient and beneficial manner in which provision 
could thus be made for families and children's portions induced 
the courts to countenance executory devises; but on the other 
hand, i t  was foreseen tha* an unlimited indulgence of them might 
introduce all the mischief which it was the policy of the statute 
de bonis to sanction. since there was no wav of destrovin~ en- " " 
tails created in this form. I t  was settled at  a very early period 
of their adoption that entails by executory devise could not be 
barred by fine or recovery. I f  they consisted of real estate the 
devise could not be barred by fine, because the title of the devisee 
was independent of the immediate taker; nor could the estate of 
the devisee be destroyed by recovery, because the recompense, 
which, in  this fictitious mode of proceeding, is the ground of 
barring the issue in  tail and those in remainder and reversion, 
doth not extend to an  executory devise. Cro. Jac., 590. I f  they 
were of personal estate, they could not, from the nature of the 
property, be the subject of either fine or recovery. Hence, it 
became necessary to limit and confine this mode of settlement, 
that entails so made should not last longer than the law per- 
mits where they commence by creating estates for life and 
estates tail with remainders over. I t  is therefore in analogy 
to the rule which prevails at  law in relation to strict entails 
which cannot be protected from fine and recovery longer than 
the life of tenant for life and the coming of age of his first 
issue, that a principle is applied to executory devises, with re- 
gard to the time of their vesting. This must be a life or lives 
in being and twenty-one years after, to which are added a few 
months for the case of a posthumous child. Every contingency, 
therefore, which must happen, if a t  all, within that period of 

time, is sufficient to support a limitation over. But an 
( 51 ) executory devise cannot be limited on a failure of issue 

of the person named, whenever it happens. I t  is, how- 
ever, to be remarked, that although a fine or recovery will not 
bar the entail of a chattel on account of the nature of the prop- 
erty, the danger of perpetuity is nevertheless avoided by the 
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operation qf the principle which declares the vesting of an 
interest, which would be an estate tail, bars the issue and all 
subsequent limitations. 

The rule, therefore, fixing the time within which an executory 
devise must take effect is equally clear and well settled; but 
from the language in which wills are sometimes penned, a diffi- 
culty has arisen in most of the cases to ascertain whether the 
rule is observed or transgressed. Rules of construction have 
therefore been resorted to, and have been employed in a great 
variety of cases for the purpose of effectuating the intention of 
the testator. A few of these which may be considered as un- 
doulAed law, I shall cite and adopt as the ground of our opinion. 

1. That such a construction ought to be put upon the words 
of a will as, upon a fa i r  consideration of the whole context, i t  is 
evident the testator intended they should receive, unless some 
rule of law is thereby violated. 

2. That where personal estate is limited after a dying without 
issue, those words do not necessarily ilhport a general failure 
of issue, although the first devise may be of an express estate 
tail. Nor in the case of an estate tail by implication, do they 
necessarily signify a dying without issue living at  the death of 
the first devisee. I f ,  however, the construction entirely depend 
on those words, the limitation in both cases is too remote; but, 
in oqe case as well as in the other, the words may be confined 
to a dying without issue then living, if there be anything in the 
will from which such an intention can be inferred. 

3. The inclination of the court should be in  favor of such a 
construction as will support the limitation over, if i t  can 
be done; and they should lay hold of any opportunity of ( 52 ) 

' 

referring such words to the want of issue at  the time of 
death. 

I t  may be inferred from the phraseology of several clauses in 
this will, that the testator was apprised of the rule of law which 
renders limitations void after an indefinite failure of issue, 
since he has by apt and significant terms confined the failure to 
the death of the first taker. This he has done in every instance 
where the first devise is to one son and the limitation over is to 
another. Upon the first, second and fourth clauses of the will 
the limitations over must vest, if at all, at  the end of a life in 
being. The words are, "if my son should die without issue 
living at  the time of his death." I n  every instance where the 
limitation ovar is to one person, and that person is a son, the 
failure of issue is most carefully tied up to the death of the first 
taker. I n  the third and fifth clauses, where sons are the first 
takers and the limitations over are to grandchildren, a diversity 
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of phraseology i s  introduced. T h e  testator,  however, manifestly 
intended to make  a substantial provision f o r  his grandchildren 
i n  t h e  event of h i s  sons dying without  leaving issue. T h e  suppo- 
sition t h a t  t h e  clauses i n  the i r  favor  a r e  inserted i n  the  will, wi th  
a knowledge a n d  belief t h a t  they a r e  nuga tory  a n d  could have no 
legal operation, i s  wholly inadmissible." But it m a y  be asked, 

*The clauses of the wil) referred to by the court were in  the fol- 
lowing words : 
1. I give and bequeath to my son Thomas, and the heirs of his 

body lawfully begotten, the following negro slaves, to  wit:  Jenny, 
Sue, etc., and their increase; but if my said son Thomas should die 
without issue living a t  the time of his death, then I give the said ne- 
groes and their increase to  my son Francis Moreland and his heirs 
forever. 

2. I give t o  my son Thomas Moreland, and the heirs of his body 
lawfully begotten, my plantation where I now live, containing by 
estimation 200 acres, and in default of such heirs living a t  the time 
of his death, I give and devise the same to my son Francis and his 
heirs forever. 

3. I lend to my son Thomas during his natural life one negro girl 
named Phebe, and after his decease I give the said negro and her 
increase to  my grandson Francis Moreland, son of the said Thomas, 
to him and his heirs forever; and in default of such issue the said 
negro and her increase to be equally divided amongst his brothers 
and sisters then living. 

4. I give and bequeath to d y  son Francis Moreland and his heirs 
the following slaves, to  wit :  Jude, Patt, etc., and their increase; 
but if my said son Francis should die without issue living a t  the 
time of his death, then I give the said negroes to my son Thomas 
Moreland and his heirs forever. 

5. I lend to my son Francis during his natural life one yellow 
girl named Patt, and after his decease I give the said negro and her 
increase to  my grandson John, son of the said Francis, to him and his 
heirs forever, and in default of such issue the said negro to be 
equally divided among his brothers and sisters. 

6. I give and bequeath to  my son-in-law, James Oliver, and his 
heirs, the following negroes, to wit:  Patt, Hannah, etc., and their 
increase; but if my said son-in-law, James Oliver, should die with- 
out issue by my daughter, Anne Oliver, living a t  the time of his 
death, then I give the said negroes to  the children of my two sons, 
Thomas and Francis Moreland, to  be equally divided. 

7. 1 lend to my daughter, Anne Oliver, during her natural life, 
one negro girl named Dinah, and after her decease I give the said 
negro girl and her increase to my granddaughter, Mary House, to 
her and her heirs forever. 

8. I lend to my daughter, Anne Oliver, during her natural life, 
one negro boy named Dick, and after her decease I give the said 
negro boy to her son, Francis Oliver, and the heirs of his body law- 
fully begotten, and in default of such issue the said negro to be ap- 
praised and the money equally divided amongst his brothers and 
sisters. 

9. I give all the rest and residue of my estate to  be equally divided 
among my children then living. 
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as the testator knew the necessity of restraining the failure of 
issue to the death of the first taker, and has in other in- 
stances used adequate terms for that purpose, why has ( 53 ) 
he not been equally cautious in the clause under consid- 
eration? To my mind, the answer is clear and satisfactory. 
When he gives property to one son and his issue and afterwards 
to another, the chance was equal that the last might die lsefore 
the first taker, and if he died leaving issue in the lifetime of 
the first taker, the testator was desirous that the bequest should 
be so expressed as to be transmissible to that issue, in the event 
of the subsequent death of the first taker without issue. Hence, 
to the limitation over he has annexed words of perpetuity, and 
to the first disposition words of proper restrictive im- 
port. When, however, the limitation over is made in ( 54 ) 
comprehensive terms, to several grandchildren, who were 
all alive at  the making of the will, it was to be expected, accord- 
ing to the ordinary chances of human life, that some of them 
would survive their brother; that consequently i t  would be de- 
termined during the lifetime of some of them whether the first 
taker died with or without issue; and as all the lives were in 
being, i t  seemed less necessary to use the words "without issue 
living at  his death," because the intention was, if he died with- 
out issue in the lifetime of any of his brothers and sisters. And 
i t  was of no importance that the failure of issue was made to 
depend on several heirs, for the case seems to show that any 
number of lives may be taken,,provided they are all in being 
when the will is made. From these observations I deduce the 
conclusion that the testator believed when he wrote this clause 
that he had adopted language sufficiently expressive and of 
force equivalent to that which he had used in making the be- 
quests to his sons, but varied in order to correspond with the 
relative situation of his grandchildren. To those vho should 
be alive when his grandson Francis might die without issue, he 
intended a personal benefit; and that some of them would sur- 
vive him, he contemplated as a probable event. The case of 
Hughes v. Xayer, 1 P. Williams, 534, though not a direct author- 
ity in this case, resembles it with respect to the principle I now 
advert to. There, one having nephews A and B, devises his 
personal estate to A and B, and if either die without children, 
then to the survivor. The master of the rolls decided that the 
words, "dying without children," must be construed living at 
the death of the party. That they could not signify when 
there should be a failure of issue, because the limitation over 
was to the surviving devisee; and i t  was not probable that if 
either of the devisees should die leaving issue, the survivor 
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should live so long as to see a failure of issue, which in notion 
of law was such a limitation as might endure forever; and, 
therefore, by reason of the limitatipn over in case of either of 

the devisees dying without children, then to the sur- 
( 55 ) vivor, the testator, must have intended to mean a dying 

without children living at the death of the parent; con- 
sequently the devise was good. To the same effect is Nichols 
v, B&nner, Prec. in Chan., 528. Where a legacy was given "to 
A, B, etc., and if any of them die without issue, his or her share 
to go over to the survivors or survivor,') the limitation over was 
supported on the ground that the testator intended a personal 
benefit to the legatee over, and therefore meant to confine the 
failure of issue to their lives. The sixth clause in the will is 
the only one where, before a limitation to grandchildren, he 
confines the failure of issue to the death of the first taker. 
That, however, seems to have arisen from the peculiar nature 
of the disposition he was desirous of making to his son-in-law, 
Franois Oliver ; the legacy is confined to the children he might 
leave by the testator's daughter, and therefore he particularly 
confines i t  to such children of that description as he might 
leave at the time of his death. Had he designed that any issue 
of Francis Oliver should enjoy the bequest, it is probable he 
would have contented himself with using the words "and in d e  
fault of such issue," as he uniformly does in the other clauses 
relative to grandchildren. 

I t  is generally true that a limitation of personalty after a 
dying without issue is void, and if there are no other expres- 
sions to resort to for the construction of those words, the devise 
over cannot be supported. The intention of the testator must 
be regarded where there is no express legal limitation, and 
although the words import an estate tail, yet, if there be any 
circumstances from which i t  can be fairly inferred that such 
was not the intent of the testator, the devise over is sustainable. 
The language of this clause of the will would, if applied to real 
property, create an estate tail; not because it is a formal legal 
limitation of such an estate, but because there could not be a 
default of the heirs of Francis Moreland while his brothers and 
sisters were living; and the testator must, therefore, have meant 
lineal heirs. Cro. Jac., 475; Cowp., 234. But there are other 

words in this clause which are to be brought into view in 
( 56 ) order to form a just construction, and from them i t  will 

probably appear that the testator meant to restrain the 
failure of issue to the lives then in being. These words are, 
('to be equally divided amongst his brothers and sisters then 
living." The inquiry therefore is, What did the testator mean 
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by those expressions? If he meant to devise the negroes over 
to the brothers and sisters that might be living when the default 
of lineal heirs might happen, whenever that might be, it is 
clearly too remote. But if he meant the brothers and sisters 
living at  the death of Francis Moreland without lineal heirs, 
then it is properly restrained, and the plaintiffs are entitled. 
That he designed the latter, I infe~,  first, from the manner in 
which he has used the same expressions in the last clause of his 
will ; secondly, from the meaning which has been put upon these 
words in several authorities. 

1. I n  the last clause of the will the testator gives "all the rest 
and residue of his estate to be divided among his children then: 
living." I t  is evident that in this instance the testator has used 
the words as referring to the time, of his own death. They 
will not admit of any othgr possible construction, nor is i t  neces- 
sary to seek'for any other, for the operation of the will is pre- 
cisely the same with or without these words. They were prob- 
ably inserted from abundant oaution, but being used in an 
unambiguous sense and in reference to the event of death, in 
this clause, the conclwion is entirely fair, obvious and natural 
that he meant to use them in reference to the same event in the 
third clause of his will. Such a meaning is the more strongly 
forced upon us when we consider that i t  is renderillg the con- 
struction subservient to the intention. 

2. The construction which the expressions in this will or 
similar ones have received seems to have arisen from a principle 
which has now become a fixed axiom in a court of chancery, 
and is thus stated in 2 Fearne, 186: "That with respect to 
executory devises of terms for years or other personal 
estates, that court has very much inclined to lay hold of ( 57 ) 
any words in the will, to tie up the generality of the 
expression of 'dying without issue,' and confine i t  to dying 116th- 
out issue Euing at  the time of the person's decease." Target 
v. Gaunt, 1 P. Wms., 432, is an instance of this mode of con- 
struction; and, indeed, the cases are so numerous that I shall 
barely refer to Fletcher's case, 1 Eq. Abr., 193, where there was 
another event besides that of death to which the words "then 
living" might have related, and to which they referred in strict 
grammatical construction ; yet, for the sake of supporting the 
limitation over, they were interpreted a dying without issue 
living at the time. Without taking up more time upon this 
part of the case, I will only add that i t  appears to the majority 
of our brethren, the intention of the testator, to .be collected 
from the whole will, was that the brothers and sisters of Fran- . 
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cis, who should be alive a t  the tiAe of his death without actually 
leaving issue, should be entitled, and that consequently the 
plaintiffs are entitled, i n  the judgment of the Court. 

HALL, J., contra. Brothers and sisters then living, mean 
brothers and sisters who shall come into being, as well as those 
already in being, where they are to take on a future event: if to 
take a present interest, they mean brothers and sisters in being. 
Cowp., 312. Consequently, as the brothers and sisters here 
spoken of =-ere to take on a future event, shdd i t  happen, all 
those born after making the will, who shall be living when the 
event occurs, have an equal claim with those in being when the 
will was made. As to the ulterior limitation, to be good i t  must 
be such as must take effect, if at  all, in  a life in being and 
twenty-one years after. Now, here, suppose Francis died, leav- 
ing a son, and then Thomas had issue; another brother or sister 
of Francis, and twenty-two years after the death of Francis his 
son should die without issue under the terms used in  the limi- 
tation now under consideration, the issue of Thomas, born after 
the lifetime of Francis, would take, although the event upon 

which the ultimate limitation depended did not take ' 
( 58 ) place until twenty-two years after the life of Francis, or 

it might have been forty or fifty years after; for the 
issue born after the death of Francis might have lived fifty or 
sixty or even eighty years, and the son of Francis or the son of 
that son might have then died without issue sixty or eighty years 
after the death of Francis. A brother or sister of Francis might 
be then living, and might say, The estate is mine, for I am a 
brother living at  the period when Francis is dead without issue. 
Whenever the issue of Francis fails, he is in law said to be dead 
without issue. This, then, is not such a limitation over as must 
take effect, if at  all, within a life in being and twenty-one years 
after;  i t  may take effect if allowed to be a valid limitation fifty 
or sixty years after that period; and I am therefore of opinion 
i t  is void in law. The words "then living," used in the other 
parts of the will, tie up the event to the death of the legatee for 
life, in precise terms, which proves that the writer of the will 
well knew how to c o n h e  the limitation over to that event when 
he wished to do so, and proves to my mind that he did not mean 
it in the present instance. H e  meant, as the words import, that 
the portion of Francis should go to all the children of Thomas, 
born and to be born, who should be living when the line of 
Francis failed. He  had no reason for preferring the children 
of Thomas who were born to those who were not so; he has not 

-intended such preference. 
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D m  ON DEMISE OF THE TRUSTEES O F  THE UNIVERSITY O F  
NORTH CAROLINA v. F O P  AND BISHOP. 

Prom Wilmingtow. ' 

Section 41 of the Constitution declares that "schools shall be estab- 
lished by the Legislature for the convenient instruction of youth, 
with such salaries to the masters, paid by the public, as may 
enable them to instruct at  low prices, and all useful learning 
shall be duly encouraged and promoted in one or more universi- 
ties." In obedience to this injunction of the Constitution, the 
Legislature established an university, and in 1789 granted to  the 
Trustees of the University "all the property that had theretofore 
or  should thereafter escheat to the State." In 1800 the Legisla- 
ture repealed this grant. This repealing act is void, it being in 
violation of section 10 of the Bill of Rights, which is a part of 
the Constitution, and declares "that no freeman ought to be 
taken, imprisoned oc disseized of his freehold, liberties or privi- 
leges, or outlawed or in any manner destroyed or dep;ived of his 
life, liberty or property, but by the lam of the land. 

THIS was an action of ejectment brought to recover the pos- 
session of certain escheated lands in the district of Wilmington. 
The defendants pleaded in bar of the act of 1800, ch. 5, entitled 
"An act to repeal so much of the several lams now in fore? in  
this State as grants power to the Ti*ustees of the TJni- 
versity of North Carolina to seize and possess for the ( 59 ) 
use of the said university any escheated or confiscated 
property." To this plea the plaintiff demurred, and the de- 
fendants having joined in demurrer, the case was sent to this 
Court for the opinion of the judges. 

Haywood for plaintiff. 
Duffey and Jocelyn for defendants. 

LOCRE, J., delivered the opinion of the Court. The Legisla- 
ture of North Carolina in 1'789 granted to the Trustees of the 
University "all the property that has heretofore or shall here- 
after escheat to the State." Ch. 21, sec. 2. And by another act, 
passed in 1794, they also granted "the confiscated property then 
unsold." Ch. 3, sec. 1. By an act passed in 1800 they declared, 
'(that from and after the passing of this act, all acts and clauses 
of acts which have heretofore granted power to the Trustees of 
the University to seize and possess any escheated or confiscated 
property, real or personal, shall be and the same is hereby re- 
pealed and made void. 

"And be it further enacted, That all escheated or confiscated 
property which the said trustees, their agents or attorneys, have 
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not legally sold by virtue of the said laws shall from hence re- 
vert to the State, and henceforth be considered as the property 
of the same, as though such laws had never been passed." Chap- 
ter 5. 

The Trustees of the University in  pursuance of the powers 
vested in them by the act of 1789, have brought this suit to 
recover the possession of a tract of land escheated to the State 
before the passing of the repealing act in  the year 1800. The 

defendants have pleaded this repealing act in bar, by 
( 82 j which they allege the power of the trustees to support 

this action is entirely destroyed. I t  is therefore now to 
be considered how fa r  the trustees have title under the act of 
1789, and, in the next place, how f a r  they are divested of that 
title by the repealing act of 1800. 

To determine the first question, it may be necessary to take 
into view the objections stated to the title of the trustees, inde- 
pendent of the operation of the repealing act, and these are 
two: first, that no title to escheated lands vests in  the State 
until an inqwisition or office found; and, secondly, that if the 
State had title, yet the trustees have derived none by the act of 
1789, because the State attempted to convey the right by act of 
Assembly and not by grant, as required by section 36 of the 
Codstitution. With regard to the first objection, the Court 
think i t  a sufficient answer to say that on this subject the law 
has been supposed to be long settled, as this objection has been 
made in  almost every suit heretofore brought by the Trustees 
of the University, and always overruled. The Court approve 
of the decisions upon this point, and will observe the ancient 
and wise maxim " s t a r e  decisis." 2 Black., 245; 2 Co. Rep., 52. 

As to the second objection, the words of the Constitution are, 
"A11 commissions and grants shall run in the name of the State 
of North Carolina and bear test and be signed by the Gov- 
ernor," etc. I t  seems to be a fair and clear exposition of this 
part of the Constitution to say that when the State conveys 
land by grant, the grant shall have the requisites prescribed, 
to wit, run in the name of the State, bear teste and be signed 
by the Governor, etc., and that all grants otherwise authenti- 
cated shall be void. I t  became necessary that the officer whose 
duty i t  shall be to sign and authenticate grants should be pointed 
out, and that their .form and substance should be ascertained, 
in order to give uniformity to such grants and to avoid that 

variety which would be produced by the. judgment of 
( 83 ) different officers. But the Court sees nothing in this 

clause restricting the Legislature to this single mode of 
conveyance; they are left free from any control in the mode o r  



manner of transferring their property, unless they should adopt 
the one pointed out in the Constitution, and then the form and 
ceremony are prescribed. This opinion is warranted not only 
by the expressions contained in the clause itself, but by the many 
and repeated acts of Assembly passed, since the making of the 
Constitution, for the purpose of transferring property. Many 
of these acts have been mentioned and referred to by the coun- 
sel for the lessors of the plaintiff. We are therefore of opinion 
that the land in question vested in the State without an inquisi- 
tion or osce found, and that the Legislature were competmt to 
pass the interest in the same to the Trustees of the University 
by the act of 1789 ; and that the trustees have a good and valid 
title, unless the operation of the repealing act of 1800 has de- 
stroyed it. 

The operation of this act is next to be considered; and it may 
be necessary to premise that the people of North Carolina, 
when assembled in convention, were desirous of having some 
rights secured to them beyond the control of the Legislature, 
and these they have expressed in ,the Bill of Rights and the 
Constitution. The preamble to the Constitution states, among 
other things, that "We, the representatives of the freemen of 
North Carolina, chosen and assembled in Congress for the ex- 
press purpose of framing a constitution, under the authority 
of the people, most conducive to their happiness and welfare, 
do declare, etc." Section 13 directs the General Assembly to 
elect several officers of State. Section 15 directs th8 election of 
a Governor. Section 38 directs that there shall be a sheriff, 
coroner or coroners and constables in each county. I t  became 
necessary for the Legislature to appoint these officers or to pass 
such laws as would secure to the people such officers as would 
carry this form of government into effect. The framers of this 
instrument appear to have been well acquainted with the im- 
portance and necessity of education, and lest this object might 
escape the attention of the Legislature or be by them 
neglected, section 41 declares, "That a school or schools ( 84 ) 
shall be established by the Legislature for the convenient 
instruction of 'youth, with such salaries to the masters paid by 
the public as may enable them to instruct at low prices; and all 
useful learning shall be encouraged and promoted in one or 
more universities." By this section as strong an injunction 
was imposed on the Legislature to establish an university as by 
the preceding clauses to appoint the several officers of govern- 
ment; these objects seem to be regarded by the f~amers  of the 
Constitution with equal solicitude ; they have, therefore, in the 
same imperative style declared that there shall be an university, 
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and that there shall be a Governor, leaving to the Legislature to 
make such appropriations and create such funds for the en- 
dowment of the institution as would be sufficient to effect the 
purposes for which it should bq established. I n  1789 the Legis- 
lature obeyed this constitutional injunction and made an appro- 
priation of escheated lands, and appointed trustees for the man- 
agement of the concerns of the institution. By the act of I800 
the Legislature declared that this property should be taken 
from the trustees and revert to the State. Is, then, this last 
act authorized by the Constitution, or does it destroy a right 
which that instrument gave to the people, a right highly 
esteemed in all civilized nations, that of educating their youth 
at a moderate expense? a right of acquiring knowledge and 
good morals, which have always been deemed most conducive to 
the happiness and prosperity of the people ? 

Some light will be thrown upon this subject by examining 
the nature of corporations: how property can be taken from 
them, and how they can be dissolved. Corporations are formed 
for the advancement of religion, learning, commerce or other 
beneficial purposes. They are either aggregate or sole, and 
created by grant or by law. When they are once erected, they 
acquire many rights, powers, capacities, and some incapacities 
(1 Black. Com., 495), as, first, to have perpetual succession ; and, 
therefore, all aggregate corporations have necessarily the power 

of electing members in the room of those who die, to sue 
( 85 ) and be sued and to do all other acts as natural persons. 

Second, to purchase lands and to hold them for the ben- 
efit of themselves and successors. Fourth, to have a common 
seal. Fifth, to make by-laws for the better governlrient of the 
corporation. These corporations cannot commit crimes, al- 
though their members may in  their individual capacity. The 
duties of those bodies consist in acting up to the design for 
which they were instituted. Let us next inquire how their cor- 
porate property can be taken from them and how they may be 
dissolved. A member may be disfranchised or lose his place by 
his own improper conduct, or he may resign. A corporation 
may be dissolved by act of Parliament, which is boundless in its 
operation; by the natural death of all its members, in case of 
an aggregate corporation; by surrender of its franchises into 
the hands of the King, which is a kind of suicide; by forfeiture 
of its charter through negligence or abuse of its franchises, in 
which case the law judges the body politic to have broken the 
condition on which i t  was incorporated, and therefore the incor- 
poration to be void; and the regular course is to bring an infor- 
mation in the nature of a quo warranto, to inquire by what 
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authority the members now exercise their corporate power, hav- 
ing forfeited i t  by such and such proceedings. 1 Black. Corn., 
485; 3 Black. Com., 263. None of these prerequisites have 
been done in the present case. We are then led to inquire into 
the soundness of an argument greatly relied on by the defend- . 
ant's counsel, that those who create can destroy. The Legisla- 
ture have not pretended to dissolve the corporation, but to 
deprive them of a part of the funds that were deemed to be 
vested in them and to transfer those funds to the State. In 
E ~ g l a n d  the King's consent to the creation of any corporatioc 
is absolutely necessary, either given expressly by charter or by 
act of Parliament, where his assent is a necessary ingredient 
or implied by prescription. 1 Black. Corn., 472, 473. The 
King may grant to a subject the power of erecting a corpora- 
tion; and yet i t  is the King that erects-the subject is but the 
instrument. 1 Black. Corn., 474. Where there is an endom- 
ment of lands, the law distinguishes and makes two spe- 
cies of foundation : the first, fundatio incipiens, or the ( 86 ) 
corporation; in which sense the King is the founder of 
all colleges and hospitals ; the other, fundatio proficiens, oy the 
dotation of it, in which sense the first gift of the revenues is the 
foundation, and who gives them is the founder. 1 Black. Com., 
431. The Constitution directed the General Assembly to estab- 
lish this institution and endow i t ;  then i t  would seem from the 
principle upon which all this doctrine is predicated, that the 
Constitution and not the Legislature had erected this corpora- 
tion ; the Legislature being only the agent or instrument, whose 
acts are valid and binding when they do not contravene m y  of 
the provisions of the Constitution. We view this corporation 
as standing on higher grounds than any other aggregate corpo- 
ration; i t  is not only protected by the common law, but sanc- 
tioned by the Constitution. It cannot be considered that the 

\ 
Legislature would have complied with this constitutional requi- 
sition, by establishing a school for a month or any determinate 
number of years, and then abolishing the institution; because 
the people evidently intended this university to be as permanent 
as the Government itself. I t  would not be competent for the 
Legislature to declare that there should be no public school in 
the State, because such an act would directly oppose that impor- 
tant clause in the Constitution before mentioned. But if the 
Legislature can deprive the university of the appropriated and 
vested funds, they can do that which will produce the same 
consequences; for, deprive the institution of funds already 
vested and refuse to make any additional appropriations, and 
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there never can exist in the State a public school or schools; 
and thus the Legislature may indirectly effect that purpose 
which, if expressed in the words before mentioned, they could 
not do. Besides, when the Legislature have established an 
university, appointed trustees and vested them with property 
which they were to hold in trust for the benefit of the institu- 
tion, have they not discharged their duty as the agents of the 
people and transferred property, which is afterwards beyond 

their control? From that moment the trustees became 
( 87 ) in some measure the agents of the people, clothed with 

the power of disposing of and applying the property thus 
vested to the uses intended by the people, but over which the 
power of the Legislature ceased with the discharge of the con- 
stitutional injunction; unless i t  might be necessary in the course 
of time to make other or further appropriations to continue and 
support the institution; and this we consider to be their duty at 
all times, when such necessity shall exist, that the expectation 
of the people, as expressed in the Constitution, may not be dis- 
appointed. 

But one great and important reason which influences us in 
deciding this question is section 10 of the Bill of Rights, which 
declares "that no freeman ought to be taken, imprisoned or 
disseized of his freehold, liberties or privileges, or out1awe.d or 
exiled, or in any manner destroyed or deprived of his life, lib- 
erty or property, but by the law of the land." I t  has been 
yielded on the part of the defendant that if the Legislature had 
vested an individual with the property in question, this section 
of the Bill of Rights would restrain them from depriving him 
of sueh right; but i t  is denied that this section has any opera- 
tion on corporations whose members are mere naked trustees, 
and have no interest in the donation, and especially on a corpo- 
ration erected for a public purpose. I t  is also insisted that the 
term, "law of the land," does not impose any restrictions on the 
Legislature, who are capable of making the law of the land, and 
was only intended to prevent abuses in the other branches of 
Government. That this clause was intended to secure to cor- 
porations as well as to individuals the rights therein enumer- 
ated, seems clear from the word "Zibwties," which peculiarly 
signifies those privileges and rights which corporations have by 
virtue of the instruments which incorporate them, and is cer- 
tainly used in this clause in contradistinction to the word "Zz& 
erty," which refers to the personal liberty of the citizen. We 
therefore infer that by this clause the Legislature are as much 

restrained from affecting the property of corporations as 
( 88 ) they are that of a private individual, unless the "law 
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of the land" should receive the construction contended for on 
the part of the defendant. I t  is evident the framers of the 

1 Constitution intended the provision as a restraint upon some 
branch of the Government; either the executive, legislative, or 
judicial. To suppose i t  applicable to the executive would be 
absurd on account of the limited powers conferred on that offi- 
cer; and from the subjects enumerated in that clause, no dan- 
ger could be apprehended from the Executive Department, that 
being entrusted with the exercise of no powers by which the 
principles thereby intended to be secured could be affected. To 
apply to the judiciary would, if possible, be still more idle, if 
the Legislature can make the "law of the land." For the judi- 
ciary are only to expound and enforce the law, and have no 
discretionary powers enabling them to judge of the propriety 
or impropriety of laws. They are bound, whether agreeable to 
their ideas of justice or not, to carry, into effect the acts of the 
Legislature as far as they are binding or do not contravene the 
Constitution. If ,  then, this clause is applicable to the Legis- 
lature alone, and was intended as a restraint on their acts (and 
to presume otherwise is to render this article a dead letter), 
let us next inquire what will be the operation which this clause 
will or ought to have on the present question. I t  seems to us 
to warrant a belief that members of a corporation as well as 
individuals shall not be so deprived of their liberties or prop- 
erties, unless by a trial by jury in a court of justice, according 
to the known and established rules of decision derived from the 
common law and such acts of the Legislature as are consistent 
with the Constitution. Although the trustees are a corporation 
established for public purposes, yet their property is as com- 
pletely beyond the control of the Legislature as the property of 
individuals or that of any other corporation. Indeed, i t  seems 
difficult to conceive of a corporation established for merely pri- 
vate purposes. I n  every institution of that kind the ground of I 

the establishment is some public good or purpose intended . to be promoted; but in many the members thereof have ( 89 ) 
a private interest, coupled with the public object. In  
this case the trustees have no private interest beyond the gen- 
eral good; yet we conceive that circumstances will not make the 
property of the trustees subject to the arbitrary will of the Leg- 
islature. The property vested in the trustees must remain for 
the uses intended for the university, until the judiciary of the 
country in the usual and common form pronounce them guilty 
of such acts as will, in law, amount to a forfeiture of their 
rights or a dissolution of their body. The demurrer must there- 
fore be allowed, and the plea in bar overruled. 
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HALL, J., contra. A question of more importance than that 
arising in this case cannot come before a court. I t  is nothing 
less than one branch of the Government undertaking to decide ! 
whether another branch of the same Government has or has not 
transcended its constitutional powers; a question which in its 
discussion should at  all times command the best energies of the 
head and heart. When this shall be the case, although a differ- 
ence of opinion may sometimes exist, i t  will be an honest one, 
and cannot fail to find its remedy in mutual tolerance and con- 
cession. But well convinced, indeed, ought one person to be_ of 
another's error of judgment before he passes sentence of con- ' 

demnation on it, when he reflects that each has given the same 
pledges to support the Constitution. Before a law enacted by 
the Legislature should be pronounced unconstitutional, i t  ought 
to appear to the Court to be palpably so. I f  an honest doubt 
can be entertained on the sybject, we owe it to ourselves, as well 
as to the Legislature, to carry it into effect. F a r  be i t  from me, 
if i t  were in my power, to damp that laudable and honest zeal 
which characterized the argument of the defendant's counsel; it 
cannot be too much extolled or too widely circulated; but I 
speak it with deference to the opinions of my brethren, that I 

think occasions might occur when its influence would be 
( 90 ) more happily felt and lead to more ugeful and correct 

results. I n  the opinion which 1. have formed on this 
question I am probably mistaken, as I have the misfortune to 
differ from the rest of the Court; but from the best considera- 
tion I can give to it, I am bound to say that I believe the law 
in question is not unconstitutional. 

I feel no disposition to controvert many things urged in argu- 
ment by the defendant's counsel; he has had recourse, however, 
to one argument which I think militates against him. I t  is 
d r a m  from section 41 of our Constitution, which is in the fol- 

t lowing words: "A school or schools shall be established by the 
Legislature for the convenient instruction of youth, with such 
salaries to the masters, paid by the public, as may enable them . 
to instruct at  lorn prices; and all useful learning shall be duly 
encouraged and promoted in one or more universities." He  
endeavors to strengthen his general proposition, namely, "That 
any law taking away the property of an individual or a com- 
mon corporation is unconstitutional," by stating, in addition, 
that there was a constitutional obligation on the Assembly to 
set apart funds for the support of the university; and if i t  were 
constitutional and right for them to do so, i t  is unconstitutional 
and wrong to take away those funds. I f  the framers of the 
Constitution intended by that* section that the Legislature 



should establish one or more universities and schools, and vest 
in them certain funds, which might be deemed sufficient at the 
time far the support in a constitutional view; if it were intended 
that by doing this the Legislature had completely &scharged 
their duty, and had nothing more to do with such schools and 
universities, whatever misfortunes might afterwards attend . 
them, there might be something in the argument. I think, how- 
ever, this section of the Constitution was intended for a very 

' 

different purpose. I t  became the duty of the Legislature, cre- 
ated by and acting under that Constitution, to establish semina- 
ries of learning, with saiaries to the masters, etc., and after- 
wards to support and cherish them as long as the Constitution 
shall exist. I f  by accident the funds set apart for their 

. support should be destroyed, i t  would be the duty of the ( 91 ) 
Legislaturn to endow them with others. The Legislature 
is the constitutional guardian of these seminaries of learning, 
and should at all times keep them under their inspection and 
control. This is a duty which they cannot delegate or transfer 
to any one, and can only end with the Constitution itself. Sup- 
pose, then, that property should be given to the Trustees of the 
University (whom I consider in no other light thaa as agents 
of the Legislature), which property was not very productive, 
but sufficiently so for the support of the university; and after- 
wards it were to become so much so that one-third af the prefits 
arising from i t  would be adequate to the wants of the institu- 
tion: who would have a right to the surplus? Let us reverse 
the case and suppose the profits of property given to the tms- / 

tees to decrease or fail altogether; would it not be the duty of 
the, Legislature to provide other funds or give other property 

,which would be sufficiently productive? I think it would. If 
so, can it be doubted but that the surplus profits would be at the 
disposition of the Legislature? I t  may be said that the trustees 
have no surplus funds ; that the profits of thei? property are not 
equal to the wants of the institution. That may be the case; 
but who is to judge of i t ?  I answer, not this Court; the Con- 
stitution gives i t  no such power. The Legislature must be the 
judge: I t  would be going too far  to say that there was a con- 
stitutional obligation on the Legislature to do a certain thing, 
and that this Court and not the Legislature should decide when 
it was properly done. If, then, the Legislature must judge how 
large the funds of the university ought to be, add to them when 
they are too sniall and take from them when too large, this 
Court are not the proper judges in such cases; and if not, how 
can we undertake to say that the law in question is unconstitu- 

- tional? I t  cannot, I think, be denied that thi! General Assembly 
5 - 5  65 
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have a right to take from the trustees property of whidh the 
university stands in no need, and that for the best of reasons- 

because they are bound to furnish it with additional 
( 92 ') funds, as those which it already possesses may decrease 

or as its wants may increase. I have said that the Gen- 
. eral Assembly cannot delegate this constitutional power; that is, 

that they cannot, by giving to the trustees any quantity of prop- 
* erty or any given sum of money, exonerate themselves from the 

trust and confidence which the Constitution reposed in them. 
I t  is tme, they may appoint trustees as their agents to act for 
them, and their trustees or agents are amenable to them for 
their conduct: they have a naked authority without any interest. 
The law can have no bearing upon them as individuals; it can 
only affect them in their public character as trustees. And . ' how is i t  to do this? They were entru?ted with property for 
the purpose of supporting an university in conformity with the 
directions of the Constitution, and the General Assembly are 
about to take this property from them, which they contend 
they have no right to do. If the Assembly are bound in any 
event to furnish funds to support the university, they have a 
right to take away surplus funds. If it be said that the prop- 
erty in question is not of that description, I answer, who are to 
judge of this, but the General Assembly, on whom there is a 
constitutional obligation to establish and superintend an uni- 
versity? On the trustees no such obligation is imposed; they 
are the mere agents of the Legislature ; and as well might it be 

' 

said that any other citizens equal in number to the trustees 
should be placed paramount to the Legislature. I therefore 
can see no analogy between this case and that of a gift made to 
an individual or to an ordinary corporation. My opinion upon. 
the whole case is founded upon the provisions of the Constitu- 
tion, and regarding the trustees as mere agents for the manage- 
ment of the concerns of the university under the direction of 
the Legislature, I think the demurrer should be overruled and 
the plea in bar sustained. 

Cited: Robinson v. Barfield, 6 N.  C., 423; Hoke v. Hender- 
son, 15 N. C., 16; Lowe v. Havis, 112 N. C., 484; Bryam v. 
Patm'ck, 124 N. C., 660; Wilson v. Jordan, ib., 715. 
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THE HBIIRS OF ANTHONY B. TOOMEIR v. THE HEIRS OF' 
HENRY TOOMER. 

From Wihing tom. 

In making partition, so much of the ancestor's lands acquired by 
him after making his will as are conveyed to a child by way of 
advancement, are to be valued according to their worth at the 
time of the conveyance; and the residue of the lands be valued 
at the time of the ancestor's death. 

HENRY TOOMER made his will in 1789, in which, after sev- 
eral devises and bequests, he directed that the remainder ~f his 
estate, real and personal, should be divided among his four chil- 
dren, Anthony, John, Lewis and Elizabeth. The testator died 
in 1799, having, after the making of his will, acquired other 
lands and real estate not mentioned in his vill. After the mak- 
ing of his will he gave to his son Anthony B., by way of advance- . 
ment, a plantation called the brick-yard plantation. Anthony 
B. Toomer died in 1805, and the petitioners, being his children 
and heirs at  law, claimed a share of the real estate of said 
Henry Toomer which was acquired after said will was made, 
and filed a petition praying for a partition thereof. They in- 
sisted, first, that they were not bound to bring the said brick- 
yard plantation into hotchpot, because the said Henry Toomer 
did not die intestate, and that the rule relative to bringing 
lands into hotchpot holds good only in those cases where the 
ancestor dies totally intestate. Secondly, that if this planta- 
tion should be brought into hotchpot, i t  ought to be valued at 
the time of the gift. 
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The defendants contended that Henry Toomer did die intes- 
tate as to those lands which he acquired after making his will, 
and which were not disposed of by the same within the words 
and meaning of the act of 1784, ch. 22;  that the brick-yard 
plantation ought to be brought into hotchpot and valued accord- 
ing to its worth at  the time partition is made, or at  the time of 
the death of Henry Toomer. 

BY THE COURT. The brick-yard plantation oukht to be 
brought into hotchpot and valued at the time it, was conveyed 
to Anthony 3. Toomer. The other lands purchased by Henry 
Toomer after making his will ought to be valued at  the time 
of his death. 

Cited: Dkon v. Coward, 57 N.  C., 357. 

\ 

1 

SUTTRELL'S EXEICUTORS v. DRY'S EXECUTORS. 

( 94 ) From WiLmington. 

The court will not grant a new trial upon an affidavit of one of the 
jurors, that he did not assent to the verdict. 

THE plaintiffs brought an action of debt against defendants, 
upon a bond given on 17 February, 1777, by defendant's tes- 
tator, for £200, money of North Carolina, payable bn 7 Feb- 
ruary next ensuing. A verdict was rendered for the plaintiff, 
and upon motion of defendant's counsel a rule was obtained 
upon the plaintiff to show cause why a new trial should not be 
granted, upon the g~ound that one of the jury who tried the 
cause had not assented to the verdict; and the affidavit of the 
juror was offered to the court, setting forth that he did not 
consent to the verdict; that he thought the money mentioned in 
the bond ought to have been scaled. according to the scale of 
depreciation, and that the full value called for in the bond 
ought not to have been given. 

BY THE COURT. Applications like the present for new trials 
have always been rejected. Were they to be listened to by the 
court, they would open a door for much corruption. The rule 
for a new trial must therefore be discharged. 
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FRYER v. BLACKMORE'S ADMINISTUTOR. 

From Wilmingtom. 

A, being administrator of B, is summoned as a garnishee in a case 
pending in the County Court. He is examined and an issue made 
up and found against him; he prays an appeal, but does not 
give bond for the appeal until the next term, in consequence of 
which the appeal is dismissed. A writ of certiorari will lie to 
remove the cause to the Supeyior Court. 

THE defendant was summoned as a garnishee in a cause 
pending in the County Court; he was examined and an issue 
was made up and tried between him and the plaintiff, and the 
jury found in.favor of the plaintiff at  April'Term, 1804. The 
defendant prayed for an appeal to the Superior Court, but did 
not execute an appeal bond until July term following. The 
record was transmitted to the Superior Court and the appeal 
was there dismissed, because the appeal bond had not been exe- 
cuted at  the proper time; at  the same term in which the appeal 
was dismissed, the defendant obtained a writ of certwrwi to 
have the record certified to the Superior Court, and upon 
the return of this writ.his counsel moved to have the ( 95 ) 
oause placed on the trial docket, which, being objected 
to, the oause was sent to this Court upon the question whether. 
the writ of certiorari was the proper remedy in this case. 

BY THE COURT. The writ of 'certiorari is the proper remedy 
for the defendant in this case, and we concur in the opinion 
expressed by the judge upon the hearing of this cause in the 
court below, that the cause should be placed on the trial docket. 

ARTHUR BELL v. BENJAMIN BELL. 

. From Fayetteville. 

The defendant having pleaded in abatement that the plaintiff resided 
in the State of Georgia, and that he, the defendant, resided in 
the district of New Bern and ought not to be compelled to 
answer the suit in Fayetteville District Court, the plaintiff re- 
plied that one A. B. had the beneficial interest in the suit, and 
that he resided in Fayetteville District. The defendant demurred 
to this replication. Ilemurrer overruled. 

THIS was an action on the case, to which the defendant 
pleaded in abatement that the plaintiff resided in the State of 
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Georgia; that he, the defendant, resided in the district of New 
Bern, and this not being a local action, that he ought not to be 
compelled to answer thereto in any other court than that of the 
district in which he resided. To this plea the plaintiff replied 
that the beneficial interest in the suit was,in Joshua Bell, and 
not in Arthur Bell, the nominal plaintiff; that the said Joshua 
Bell was at the time of issuing the writ in this case an inhabit- 
ant of and resident in the county of Anson within the district 
of Fayetteville, etc. To this replication the +fendant de- 
murred, a.nd the plaintiff having joined in demurrer, the case 
was sent to this Court for the opinion of the judges. 

By MACAY, TAYLOR and LOCKE, JJ. Let the demurrer be 
overruled with costs. 

I~CALL, J., cowtra. Anthony Bell is the plaintiff of record, 
and the act of 1717, ch. 2, directs that "where the plaintiff . 
shall reside beyond seas, or in a different State, the suit shall 

be brought to the court of the district where the defend- 
( 96 ) ant resides; and where suit is brought otherwise than is 

therein directed, i t  may be abated, on the plea of the 
defendant.'' A court of law will not take notice of the trust 
between Anthony Bell and Joshua ~ e i l ,  and recognize, the lat- 
ter as  plaintiff when the record dec1;tres that the former is 

MARY JONES v. SVILLIE JONES' EXECUTOR. 

From Halifax. 
A widow dissents from her husband's will, and claims a distributive 

share of the crops growing on lands devised. She files a bill in 
equity against the executor for an account of the crops and a . distribution of them, but charges no fraud, etc. Bill dismissed 
on the ground that a court of equity has no original jurisdiction 
over the case. Widow's remedy is prescribed by the act of 1791, 
ch. 22. 

WILLIE JONES, being seized and possessed of large real and 
personal estates, made his last will and testament, and therein 
devised all his lands to his two sons in severalty, some tracts 
to the one and some tracts to the other, and in a subsequent, 
separate and distinct clause, devised the crop, either growing 
or in the granaries, together with all the residue of his personal 
property, to be divided between his said two sons ~vhen the eldest 
arrived at age. He appointed Allen Jones executor of his will, 
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1 who after his death proved the same and undertook the execu- 
tion thereof. Mary Jones, the widow; dissented from the will 
and claimed a distributive share of the crops growing on the 
lands of her husband at the time of his death. The executor 
resisted the claim upon the ground that the crops passed with 
the lands on which they were growing to the two sons under 
the devises in the will. The widow fled a bill in equity for an 
account and distribution of the crops, and the case was s6nt to 
this Court for the opinion of the judges. 

BY THE COURT. If the widow's claim to a distributive share 
' of the crops growing on the lands of her husband at  the time of 

his death be well founded (upon which point we shall give no 
opinion), she must seek to enforce it in the way pointed out by 
the act of 1791, ch. 22. A court of equity cannot exercise any 
original jurisdiction over the claim which she sets up. There 
is no charge of fraud in the executor, nor such matter of 
account as will authorize the Court to take cognizance ( 97 ) 
of the case. The bill must therefore be dismissed. 

TH0MPSON.v. TATE. 

From Hil$borough. 
- 

The vendor of goods is liable for affirming the goods to possess a 
quality which would increase their value, if it turns out that 
the goods do not possess this quality, although the vendor did 
not know that the affirmation was false. 

RULE for a new trial, on the ground of misdirection by the 
presiding judge. The question of law arising on the trial of 
this cause was, whether t&e vendor of personal property affirm- 
ing a t  the time of the sale 'that the property sold has any par- 
ticular quality, which if i t  possessed would increase its value, 
and i t  turns out that i t  does, not possess this quality, be liable 
to an action on an express or implied warranty, although he did 
not know such affirmation to be false. Upon the trial the judge 
instructed the jury that the vendor was liable. 

BY THE COURT. Upon this question there can be no doubt: 
the vendor is clearly liable, and the rule for a new trial must 
be discharged. 

Cited: McKinnon v. Mclntosh, 98 N. C., 92 ; W r e m  v. Mor- 
gan, 148 N. C., 105. 
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CASDWELL v. B ~ D I C .  

CARDWBLL'S HEIRS v. BRODIC. 

Prom Hillsborough. 

Judgment of execution against the real estate of a deceased debtor 
in the hands of the heirs and devisees, reversed, because it was 
not found that the executrix had fully administered, bad no 
assets or not sutlicient to satisfy the creditor's demand. 

THIS w m  a writ of error bronght by the r?!&ntXs to ?evwse . 
a jdgment recovered against them by defendant in Granville 
Qounty Court. John Brodic, the defendant, brought an action 
of trespass on the case against Mary Cardwell, executrix of 
Thomas ClardweLl's will, and the said executrix failing to make 
m y  defense, Brodic took judgment by default, and damages 
were assessed upon a writ of inquiry. A fieri facias yas  sued 
out again~t  the goods and chattels of Thomas Oardwell, de- 
ceased, in the hands of his executrix, the said Mary, which 

was .returned by the sheriff to November Tprm, 1805, of 
( 98 ) Granville County Court, having the sheriff's indorse- 

ment thereon "that no goods nor chattels of Thomas 
Cardwell were to be found." Brodic then sued out a scire fac&s, 
against the heirs at law and devisees of Thomas Cardwell, de- 
ceased, to show cause why he.should not have judgment of exe- 
cution for his debt and costs against the real estate of theagaid 
Thomas Cardwell, deceased, in the hands of 'the said heirs and 
.devisees. Upon this seire facias, judgment was rendered in fa- 
vor -of Brodic; and some time afterwards the said heirs and de- 
visees brought a writ of error to reverse this judgment. They 
assigned for error, first, that it did not appear from the record 
and proceedings in the cause that the executrix, Mary G r d -  
weI1, had fully administered the estate of her testator, or that 
she had no assets, or not sufficient t.0 satisfy the recovery of the 
defendant in error in the suit brought against her; second, that 
the jury did not find upon the t.rial of the said suit that the 
said executrix had fully administered, or had no assets or not 
-sufficient to satisfy the recovery aforesaid. The defendant in 
error having pleaded that there was no error in the proceedings 
in the cause, etc., the case was sent to this Court for the opinion 
of the judges. 

BY THE COURT. The act of 1784, ch. 11, was passed to re- 
mbve doubts ('which were entertained whether the real estates 
of deceased debtors in the h a n k  of their heirs or devisees &mld 
be subject to the payment of debts upon judgments obtained 
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against the executors or administrators, and to direct the mode 
of proceeding i n  such cases." I t  is declared i n  section 2 of this 
act, "that in all cases at  law where the executors or admfnistra- 
tors of any deceased person shall plead fully administered, no 
assets, or not sufficient to satisfy the plaintiff's demand, and 
such plea shall be found in  favor of the defendant, the plaintiff 
may proceed to ascertain his demand and sign judgment; but 
before taking out execution against the real estate of the de- 
ceased debtor, a writ or writs of scire facias shall and 
may issue, summoning the respective heirs and devisees ( 99 ) 
of such deceased debtor to show cause why execution 
should not issue against the real estate for the amount of such 
judgment, or so much thereof as there may not be personal 
assets to discharge ; and if judgment shall pass against the heirs 
or devisees, or any of them, execution shall and may issue 
against the real estate of the deceased debtor in the hands of 
such heira or devisees against whom judgment shall be given as 
aforesaid." The Legislature intended that the real estates of 
deceased debtors should not be subject to the payment of their 
debts until the personal estate was exhausted; and the Court 
have no power to award execution against the real estate in  the 
hands of the heirs or devisees until "it shall be found upon the 
plea of the executors or administrators that they have fully ad- 
ministered, have no assets, or not sufficient to satisfy the cred- 
itor's demand." The judgment, therefore, rendered against the 
plaintiffs in error was not rendered according to the mode of 
proceeding directed by the Iiegislature. I t  is erroneous, and 
must be reversed. 

DICKENSON ET AL. T. STEWART'S EXECUTOR. 

From New Bern. + 

The probate of a wilk may be set aside after the term expires at 
which the will was proved and a second probate be ordered by 
the same court. The court will look to all the circumstances of 
the case, to aid its discretion in ordering a second probate. 

THIS was a petition to the County Court of Pitt, to set aside 
the probate of a paper-writing which had been proved in said 
court as the last will and testament of James Stewart, deceaaed, 
and to contest the said will upon an issue to be made up under 
the direction of the court. The petitioners were the heirs at 
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HOWARD v. PERSON. 

law and next of kin of the said Stewart. Joel Dickenson, one 
of the petitioners, resided in the town of Greenville, where the . 
court was held, and on the first day of the term was informed 
by John Spier, the executor, that he would have the said will - 

proved on that day, which was accordingly done, and the court 
continued to sit for four days afterwards. Dickenson 

(100) neither caveated the probate nor during the term made 
any application to the court upon the subject. William 

H. Williams, the other petitioner, resided in Fayetteville and 
had no previous notice of the said probate, but was iliformed of 
it shortly afterwards. The will was proved at November Term, 
1802, and at  February Term, 1804, the petitioners filed their 
petition to set aside the probate of the said will and to require 
the executor to exhibit the said will for probate again in the 
said court. The case was taken to the Superior Court of Law 
for New Bern District, and by that court was sent to the Court 
of Conference upon the question "whether the probate of a will 
in the usual form can be set aside after the term has expired at 
which i t  was proved, and a second probate ordered by the same 
court; and if so, at  what length of time it may be done. 

Gaston for petitioners. 
IZarris for defendant. 

BY THE COURT. We are of opinion that the probate of a will 
in the usual form may be set aside after the term has expired 
at  which the will was proved, and that a second probate may be 
ordered by the same court. As $0 the length of time at which 
this may be done, that must depend upon the particular circum- 
stances of the case. The court will look to all circumstances 
which can aid its discretion in ordering a second probate. 

Cited: Redmond v. Collins, 15  N.  C., 439; Armstrong v. 
Baker, 31 F. C., 112; Crump v. Morgan, 38 N. C., 99. 

HOWARD v. PERSON'S ADMINISTRATORS. 

Prom Halifax. 

Rule for a new trial entered nztno pro tune, the clerk having omitted 
to enter it at  the proper time. 

THIS was an application to the court to amend the record, by 
entering a rule for a new trial now as of the time when i t  ought 
to have been entered. 
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Howard having recovered a judgment against the adminis- 
trators of Thomas Person, deceased, the defendants by their 
counsel moved for a rule upon the plaintiff to show cause 
why a new trial should not be granted. The clerk (101) 
omitted to enter the rule. The presiding judge took 
time to consider whether the rule should be made absolute, and 
having some doubts upon the case, he declined giving an opinion 
until he could consult with his brethren of the bench at the 
next Court of Conference. He addressed a letter to the clerk, 
informing him of his intention to consult his brother justices 
at the next Court of Conference upon the rule for a new trial, 
and directing him to forbear to issue an execution until the 
opinion of the judges could be known. The judges were of 
opinion that a new trial should be granted; but in the mean- 
time Howard, the plaintiff, applied to the clerk for an execu- 
tion, and as the rule for a new trial was not entered on the 
record, the execution was issued. The administrators of Per- 
son filed an affidavit setting forth in substance the above facts, 
prayed for a supewedeas 'to stay the execution, and that the 
Cbrk of Halifax Superior Court (in which the court cause 
was tried) might be directed to enter the rule for a new trial 
now as of the time when i t  ought to have been entered. The 
question arising upon this affidavit and this application to 
amend the record was sent to this CJourt. 

BY THE COURT. Let the Clerk of Halifax Superior Court 
enter the rule for a new trial, now, as of the time when it ought 

. 

to have been entered; and let the judgment which he has entered 
upon the verdict in this case be set aside. 





JUDGES 

OF THE 

SUPREME COURT 
OF 

NORTH CAROLINA 

DURING THE YEAR 1806. 

SPRUCE MACAY, ESQUIRE, 

JOHN LOUIS TAYLOR, ESQUIRE, 

JOHN HALL, ESQUIRE, ' 

FRANCIS LOCKE, ESQUIRE. 

HENRY SEAWELL, ESQUIRE, ATTORNEY-GENERAL. 

EDWARD JONES, ESQUIRE, SOI~ICITOR-GENERAL 

By an act of the last session of the General Assembly, the name 
and style of the Court of Conference were altered to that of the 
"SUPREME COURT OF NOBTH CAROLINA." 





C A S E S  

ARGUED AND DETERMINED IN THE 

S U P R E M E  C O U R T  
OF ' 

N O R T H  CAROLINA 

JUNE TERM, 1806. 

(102) 
ARRINGTON, ADMINISTRATOR OF PHILLIPS, v. COLEMAN. 

F'rom Halifax. , 
1. Administrators not liable for costs incurred in a suit brought by 

their intestate, and prosecuted by them after his death. Where 
executors or administrators sue in auter Ilroit, they are not lia- 
ble for costs de bonks propriis; they are liable where they sue in 
their wum r igh t ,  although they name themselves executors or 
administrators. 

2. Where they sue in w tw droit and fail, having no assets, costs are 
lost, unless they give bond and security for the costs, and then 
the security is liable. 

ON MOTION to dismiss the sdpersedeas obtained in this case 
by Arrington, administrator of Phillips, i t  was ordered that 
the case be sent to the Court of Conference upon the question 
whether an administrator is liable for costs incurred by his in- 
testate in  carrying on a suit at law before he (the administra- 
tor) became a party to the suit; and whether he is liable for 
costs incurred in the time of his administration; and out of 
what estateor effects the said costs are to be paid in case there 
be no assets of the intestate. 

LOOKE, J., delivered the opinion of the Court. The rule with 
regard to costs in England seems to be accurately laid down in 
2 Bac. Ab., 446, and in  the cases there referred to. Executors 
and administrators, when plaintiffs, pay no casts, for they sue 
in auter droit, and are but trustees for the creditors; they are 
not presumed to be sufficiently cognizant of the personal con- 
tracts of those whom they represent, and are therefore not with- 
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in the statutes or acts of Parliament relative to costs. Wher- 
ever they sue in auter droit, they pay no costs ; but if they bring 

suit in their own right, they shall pay costs, though they 
(103) name themselves executors or administrators; for this is 

but surplusage. Ekwis v. Moeato, Salk,, 314. To apply 
this rule to the present case, i t  would seem clearly to result 
that the administrator is not liable to pay, de bowk prop+&, 
the costs incurred during the time of his intestate being a party 
or during his own time. But the Court think he is liable and 
ought to pay both out of the assets in his hands, if any such 
remain; for all the costs incurred during the pendency of the 
suit became a debt for which the estate of the intestate ought 
to be responsible. 

I n  cases, therefore, where administrators sue in auter droit 
and fail, having no assets of the deceased wherewith the costs 
can be discharged, the Court are of opinion that the costs are 
lost, as there is no person properly liable to pay them, unless 
such administrators should give bond and security for payment 
of costs, and then such security is liable, on the principle of the 
case determined by this Court at this term, Hostler v. Smith, 
post, 103. 

HOSTLER'S ADMINISlXA!!iWR v. SMITH. 

Prom Wilmhgton. 

An executor appeals from the judgment of the County Court and 
enters into bond with security. The bond is binding on the par- 
ties, and on a scire fec ias against the security founded on the . 
appeal bond and on a judgment in the Superior Court against 
the executor, judgment given in favor of the plainYiff. 

THE plaintiff brought suit against the executors of John 
Howell in the County Court, and obtained judgment, by which 
judgment assets were considered to be in the hands of the d e  
fendant sufficient to satisfy the plaintiff's demand. The de- 
fendants appealed to the Superior Court, and the defendant, 
Benjamin Smith, became bound in an appeal bond as their 
security under the acts of Assembly requiring appellants to give 
security. I n  the Superior Court judgment was again rendered 

in favor of the plaintiff; one .of the executors afterwards 
(104) died, and the plaintiff sued out a scke facias against 

Smith, the security for the appeal, to show cause why 
judgment should not be entered against him for the debt and 
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costs recovered against the appellants. The case was sent to this 
Court for the opinion of the judges on the question whether the 

'plaintiff is entitled to have judgment entered against the defend- 
ant upon this scire facias. ' 

Jocelyn for plaintiff. 
Haywood and Dufey for defendant. 

LOCEE, J., delivered the opinion of the Court. I n  d e  (113) 
ciding the question whether the plaintiff is entitled to 
judgment upon the scire facias against the defendant, i t  is not 
necessary to determine a. previous question made by the counsel 
for the parties and argued at much length, to wit, whether exec- 
utors or administrators, when appellants, are bound to enter 
into bond with security; for we; are 05 opinion that, whether 
they are thus bound or not, if they enter into bond and give 
security, such bond is obligatory upon the parties. The cases 
cited from 2 Ld. Ray., 1467, and 2 Strange, 1745, establish this 
principle beyond all doubt. Waller v. Pitman, 1 N.  C., 324, 
relied on by defendant's counsel, is not applicable to the present 
case. There the bond executed by the appellant and his secu- 
rities contained none of the substantial parts prescribed by the 
act of Assembly; i t  was totally variant, and on that account was 
declared by the Court to be insufficient to ground a judgment 
on. I n  the present case the bond is in perfect conformity with 
the act, and in itself complete, but is attempted to be avoided 
on the ground that the executors, who appealed, were not bound 
to give security. The cases cited from Lord Raymond and 
Strange show that the bond cannot be avoided on this ground. 
Let judgment be entered for the plaintiff. 

Cited: Arrington v. Coleman, ante, 103. 

SIMMONS v. RATCLIFF. 

Prom Halifax. 

On the abatement of a suit by the death of the plaintiff, execution 
for the costs ought not to be issued until a scire f a d a s  has issued 
to the representatives of the plaintiff. 

'THE plaintiff instituted an action of trespass quare clauszcm 
fregit against the defendant, and pending the suit he died. 
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The suit was not revived by his representatives, and a fieri 
fwiw was issued against the property of the plaintiff 

(114) for the costs. A motion was made to set aside this exe- . 
'cution, on the ground that no scire facias had issued 

against the plaintiff's representatives to show cause why the exe- 
cution should not be issued. The case was sent to this Court 
upon the question whether a mire facias ought not to have been 
issued against the plaintiff's representatives before suing out 
the execution. 

BY THE COURT. A scire facias ought to have been issued 
against the representatives of the plaintiff before suing out exe- 
cution, and an opportunity afforded them of making defense 
and pleading thereto. This execution has +erefore been issued 
errone~usly, and mud be set aside. 

DEN ON DEMISE OF GIBSON v. SHMAREB. 

F r o m  S~~lddm~y .  

Deed for lands in the actual adverse possession of another person is. 
totally void. 

THE lessor of the plaintiff claimed the land in question under 
the Trustees of the University of North Carolina; he obtained 
a deed far  the land when Shearer, the defendant, was in the 
actual possessio~, daiming the land as his own. The question 
in the case was whether this deed was valid. 

LOCKE, J., delivered the opinion of the Court. This deed is 
totally void, inasmuch as the common law does not permit a 
right of entry to be transferred or sold, and for the reason as- 
signed in Co. Lit., 214, "to avoid maintenance, suppression of 
right, and stirring up suits; and therefore nothing in action, 
entry or re-entry can be granted over; for so under color thereof 
pretended titles might be granted to great men, whereby right 
might be trodden down and the weak oppressed, which the 
common law forbiddeth; as men to grant before they be in 
possession." This question has been so often decided in this- 

. State that the Court thought it had long since been at rest and 
would never be revived. Let judgment be entered for 

(115) the defendant. 

No~E.--This has been changed by statute, Rev., 400; Bwrzett v. 
Lgmart, 141 N. C., 500.-W. C .  
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PERSON'S HBIRS v. DAVEY. 

From Hillsboro. 

1. Upon the trial of a caveat the only question is, Who has the best 
equitable right to pr0cure.a grant for the land? 

2. Facts known to a party before trial, but omitted to be proved 
upon a belief that the evidence offered was sufficient, no good 
reason for a new trial. 

THE defendant entered a tract of land lying in Person 
County; the plaintiffs caveated the entry, and by consent of 
parties the caveat was tried in court, when a verdict was found 
for the defendant. The plaintias obtained a rule for a new 
trial upon an affidavit setting forth (1) that their ancestor, 
Thomas Person, in his lifetime, obtained a grant from the State 
for the lands in question, and therefore the jury ought to have 
found a verdict in favor of the caveators; (2)  that the said 
Thomas Person had purchased an improvement on said land 
fromrthe first occupant, and therefore had the prior equitable 
right to the land. But this evidence was not produced on the 
trial, because the caveato~s conceived the grant aforesaid to be 
sufficient. The case was sent to this Court upon the question 
whether the rule for a new trial should be made absolute or be 
discharged. 

LOCKE, J., delivered the opinion of the Court. Upon the trial 
of a caveat, the question is not which of the parties has the bet- 
ter grant or title, but simply which has the best equitable right 
to obtain a grant. I t  is the peculiar province of the jury to 
determine this question from all the facts disclosed to them on 
the trial. The verdict of the jury, therefore, saying that. the 
defendant Davey is entitled to a grant, cannot impair or destroy 
the grant of Person's already obtained; and if his grant be 
valid in law, his heirs will be able to secure the land in dispute. 
The Court therefore think that on this ground a new trial 
ought not to be granted, but that Davey should be permitted to 
obtain his gpant and the parties be left at liberty to determine 
the validity of their respective grants by a trial in an ejectment 
or in such other mode, as they may choose. The second 
reason assigned for a new trial is insufficient, as the fact (116) 
disclosed in the affidavit was known before the trial of 
the caveat and the proof of that fact omitted to be introduced 
through the negligence of the caveators. Let the rule for a new 
trial be discharged. 
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A creditor agrees with his debtor, after judgment, to levy his exe- 
cution on the whole of the debtor's property and purchase it in 
at the sale and hold it as a security for his debt; equity will 
permit the debtor to redeem the property. 

WILCOX, the ancestor, being indebted to Morris in a large 
sum, confessed judgment for the amount of the debt, upon a 
special agreement that Morris should levy the execution on all 
his property, purchase it in at the sale and hold it as a security . 
for the payment of his debt, and that Morris should recover the 
property when the debt was   aid. Morris, by his agent, Mc- 
Clain, purchased in the property and sold a great part thereof 
to purchasers for a valuable consideration without notice of this 
trust. Wilcox filed this bill against Morris, McClain and the 
sub-purchasers, in order to redeem the property sold and to 
have a reconveyance enforced; also to have an account of the 
profits and amount of sales, charging that the whole of the debt 
has been paid. On the hearing of this cause three questions 
were reserved and sent to this Court: 1. Whether the contract 
between Wilcox and Momis was in the nature of a mortgage, 
and the property sold under the execution redeemable. 2. 
Whether an account stated and liquidated between Wilcox and 
Morris ought not to be set aside, on account of an imposition 
alleged to have been practiced on the latter in said settlement, 
owing to his old age and imbecility of mind. 3. Whether the 
bill ought not to be dismissed as to McClain and the sub-pur- 
chasers, because the first was a mere agent and received money 

' and conducted the business for Morris, the principal, ' 
(117) and because the latter were purchasers for a valuable 

consideration without trust. 

LOCKE, J., delivered the opinion of the Court. The contract 
between Wilcox and Morris was in the nature of a mortgage, 
and the property sold under the execution is redeemable. No 
particular words or form of conveyance are necessary to give to 
the contract the qualities of a mortgage. I t  may be laid down 
as a general rule, subject to few exceptions, that wherever a con- 
veyance or assignment of an estate is originally intended as a 
security for money, whether this intention appear from the deed 
itself or any other instrument, it is always considered in equity 
as a mortgage, and the estate redeeniable, even though there be 
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an express agreement of the parties that it shall not be re- 
deemable, or that the right of redemption shall be confined to a 
particular time, or to a pyticular description of persons. A 
court of equity, in applying this rule to particular cases, will 
often ascertain the fact whether the conveyance was intended as 
a security for money, however absolute i t  may appear, and will 
lay hold of all the circumstances of the transaction to ascertain 
this fact, such as the value of the estate conveyed and the sum 
given therefor, the bargainee not being let into the immediate 
possession of the estate, his apcounting for the rents and profits 
to the bargainor, etc. I n  the present case there was a special 
agreement in writing that the complainant should be at  liberty 
to redeem the property when the debt was paid. We are also 
of opinion that the a.ccount referred to ought not to be set aside, 
there being no evidence of any fraud or imposition practiced 
on Morris. The suggestion of his old age and imbecility of 
mind is not sufficient to set the account aside, but leave is given 
to surcharge and falsify the same. As to the third point, we 
think the bill ought to be dismissed as to the sub-purchasers 
without notice of the trust; but as to the representatives of 
McClain, the agent, the bill ought to be retained, that 
an account may be taken of the money which he received, (118) 
great part of which complainant alleges was never by him , 
accounted for to his principal. Let this account be taken and 
the bill, as to sub-purchasers, without notice of the trust, be 
dismissed with costs. 

. Cited: B u m  v. BrusweZl, 142 N.  C., 116. 

HAWKINS v. THB COUNTY OF RANDOLPH. 

From Hillsboro. 

The County Court rejected a petition for an order to lay out a pub- 
lic road; the petitioner appealed to the Superior Court. The ap- 
peal cannot be sustained. 

The plaintiff exhibited a petition to the County Court of Ran- 
dolph for the purpose of obtaining an order to lay out a public 
road in said county. The court rejected the prayer of the peti- 

I. tion and the plaintiff prayed an appeal to the Superior Court. 
The question submitted to this Court was whether the appeal 
ought to be sustained. 
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LOCKE, J., delivered the opinion of the Court. The act of 
1784, ch. 14, declares that "from time to time and at all times 
thereafter the courts of the several counties in this State shall 

' have full power and authority to appoint and settle ferries and 
to order the laying out of public roads where necessary, and to 
appoint where bridges shall be built, and to discontinue such 

, 

roads as then were or thereafter should be found useless, and 
to alter roads so as to make them more useful a s  often as occa- 
sion shall require." By this act the power and authority to 
lay out public roads is vested in, the county courts; they are 
clothed with the power of judging where roads shall run, when 
or how to be changed or discontinued. When they have exer- 
cised this power and declared a public road shall be laid out, 
the third section of the act directs "that it shall be laid out by 
a jury of freeholders, to the greatest advantage of the inhabit- 
ants, and the jury shall assess the amount of damages which 
private persons may sustain by such road passing through their 

land." This section directs how the order of the County 
(119) Court shall be executed; but no judicial authority is 

vested in the jury with regard to the propriety or impro- 
priety of such road ; that power rests with the court, and, when 
once exercised, the jury are bound to carry their order into 
effect. It is not necessary to examine the reasons which in- 
duced the Legislature to vest the. sole authority on this subject 
in the county courts; it is sufficient to  say they have done so. 
But the reason probably was that the county courts had a more 
perfect knowledge on this subject; they are held by all the jus- 
tices of the county, who reside in different parts thereof, and 
few applications can be made for orders to lay out roads with- 
out some member of the court being able to judge of the neces- 
sity or utility of such road. The Superior Courts would in 
almost all instances be compelled to form an opinion upon the 

, 

representations of men who were in some way interested, or 
influenced by their prejudices and partialities. The act of As- 
sembly has, therefore, for good reasons, given jurisdiction in 
such cases to the county courts ; their means of information to 
enable them to exercise this jurisdiction beneficially are supe- 
rior to those of any other tribunal. 

The next and important consideration is whether, although 
jurisdiction on this subject is given to the county courts, the 
party praying for the order may not appeal from their decision 
and have his claim examined in the Superior Court. The stct 
of 1777, ch. 2, see. 82, declares "that when any person or per- 
sons, either plaintiff or defendant, shall be dissatisfied with the 
sentence, judgment or decree of any county court, he or they 
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may pray an appeal from such sentence, judgment or decree, 
to the Superior Court of the district where such county court 
shall be.'Qnd section 99 provides that all persons in whose 
favor judgment shall be given shall be entitled to full costs. 
When the Legislature have prescribed the jurisdiction of the 
county courts, and in several instances have declared the right 
of appeal to the party dissatisfied with their judgment, 
i t  may fairly be inferred that an appeal will never be (120) 
sustained in a Superior Court, except in those instaaces 
directed by the Legislature. With regard to the subject of 
roads, jurisdiction over i t  is not given by the Legislature unless 
the case can be brought within the provisions of section 82 of 
the act of 1777. This clause seems to be confined to causes 
regularly brought before the court, where there are a plaintiff 
and defendant to be affected by the judgment. I s  the present 
such a case? Who is the plaintiff and who is the defendant? 
Hawkins, who merely files a petition to obtain an order for 
laying out a road, cannot be considered a plaintiff within the 
meaning of the act, and surely the County Court of Randolph 
cannot be considered as defendant, merely because in their in- 
dividual capacities they have delivered an opinion with which 
Hawkins is dissatisfied. This seems to be a case without either 
plaintiff or defendant, and therefore not within the meaning 
of the act. To show this more clearly, let us observe that see- 
tion 82 of the act of 1777 requires the appellant to give bond 
and security to prosecute his appeal with effect, and to per- 
form the judgment o f  the Superior Court. To whom ought 
the bond to be given in this case? P r o m s  has been served on 
no person; the court are to grant the appeal and to judge of 
the sufficiency of the securities offered by the appellant; they 
cannot therefore be considered as parties defendants. Haw- 

, kins, then, cannot give such bond as is required, and until such 
bond is given an appeal cannot be obtained. But suppose the 
appeal should be sustained, and the Supreme Court should order 
the laying out of the road as prayed for, Hawkins would be 
entitled to full costs. Against whom shall judgment be entered 
for their costs? Shall judgment be rendered against the County 
Court for costs, because they have given an opinion on the sub- 
ject of a road which the Superior Court have reversed? 
This certainly cannot be done. Costs, then, cannot be (121) 
decreed to Rawkins, although he should prevail. But 
the right to costs is conferred on the: party in whose favor judg- 
ment is given, by the ve1.y act which*authorizes the appeal, and 
if within its provisions in one part, ought to be ao in all. 
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But it is said there is a necessity for such provision; for that 
the members of the County Court might collude and refuse an 
order for the most useful road. If such necessity does exist, 
tLe remedy lies with the Legislature and not with the Court, 
whose business i t  is to administer and expound the law, not to 
make it. The appeal cannot be sustained, and must therefore 
be dismissed. 

Cited: Pt7cin.son v. Foremam, 6 N. C., 57; Ladd v. Hairston, 
12 N. C., 369; Gatling v. Livermum, 23 N. O., 63;*Attorney- 
GeneraI v. Justices, 27 N.  C., 331; S.  v. Bill, 35 N. C., 378; 
Smith v. Harkim, 39 N.  C., 491. 

MERRIL v. SLOAN. 

Prom Salisbury. 
The principle that notice to an agent is notice to his principal, does 

not apply to the case of surveys of entries of land made by pub- 
lic surveyors in the discharge of their public duties. T'he rule 
applies only to cases where there is a special trust or confidence 
reposed, in the agent at the time of the transaction, or after, by 
the acceptance of the purchase by the principal. Entry-taker's 
books no notice of an entry having been made. 

THIS was a bill in equity, brought .by complainant Merril 
against defendant Sloan, for the purpose of having a tract of 
land conveyed to the complainant, upon the ground that the de- 
fendant had fraudulently procured a grant from the State for the 
said land. The bill charged that one Thomas White, under whom 
complainant claimed, had made'the first entry of the land, and 
the defendant, having notice of this entry, entered the land and 
obtained the grant. The question referred to this Court was 
whether defendant had notice of Thomas White's entry at any 
time before he obtained his grant. To show that defendant had 
notice, three grounds were relied on by complainant: 1. That ' 
the surveyor, at the time he surveyed the land for the defend- 
ant, had express notice of White's entry; for White went upon 
the land and told him of the entry and forbade him to return 
the warrant and certificate of survey to the Secretary of State. 
That the surveyor in this respect is to be considered the agent 
of Slpan, the principal, and that notice to the agent is notice to 

the principal. 2. That the entry of Sloan expressly de- 
(122) scribed the inzprovemelzt of one Gadbury, which was in 
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truth the improvement of White, who permitted Gadbury to 
live thereon i n  consideration of his clearing some of the land 
and planting some fruit trees; and that this improvement was 
notice. 3. That the entry-taker's book, containing a descrip- 
tion of the land entered, was also notice, for by examining them 
Sloan could easily have discovered the entry of White. 

LOCPE, J., delivered the opinion of the Court. The cases 
cited by complainant's counsel proving that notice to an agent 
is deemed in law notice to the principal are not to be contro- 
verted; but whilst the Court admit the correctness of the de- 
cision in these cases, they think them inapplicable to the case 
now before the Court, and cannot consider the surveyor in  the 
light of an agent of the defendant. I n  all cases of constructive 
notice, it is necessary there should be a special trust and confi- 
dence reposed in the agent, either at  the time of the particular 
transaction or after, by the acceptance of the purchase by the 
principal. The cases cited from Equity Cases Abridged em- 
brace two principles. The first class of cases go to show that if 
a scrivener or attorney who draws a mortgage to secure the pay- 
ment of money had notice of a prior mortgage, this shall be con- 
structive notice to the last mortgagee. And why? Because the 
mortgagee selects the scrivener or attorney from his knowledge 
of his integrity and candor ; and being one of his own choice, the 
law .presumes that whatever is known to such attorney will be 
fairly and honestly communicated to his client, and that such 
attorney will not suffer the friend who places this confidence in 
his integrity, skill and honesty, to be defrauded. The second 
class of cases show that where the father or other person, hav- 
ing notice that lands were contracted to be sold, purchases the 
lands and takes a deed to his son and heirs. Here it is said 
there is no trust or confidence placed in the father by the son, 
and yet such notice shall affect the son. But it is ob- 
servable that here the conveyance is merely voluntary, (123) 
nothing being paid by the son towards this land; and the 
case of Manull v. Manull, 2 Wills., 613, shows that if persons 
claiming under a breach of trust have notice of it, they are sub- 
ject to the same trust. So if the conveyance be voluntary and 
without valuable consideration. 3 Eq. A. B., 685. Neither of 
these classes of cases, in the opinion of the Court, ought to gov- 
ern this case. The first ought not, because the surveyor is a 
p b l i o  officer, to whom the individual must resort to have his 
business transacted, and there is no particular trust or confi- 
dence existing between the surveyor and the man who employs 
him as a public officer to survey an entry of land. The second 
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ought not, because here the defendant was a purchaser for a 
valuable consideraition, and, as he states in his answer, without 
notice; and notice to the surveyor does not affect him, because 
not within the reason, and grounds upon which notice to an 
agent is to be deemed notice to the principal. 

AS to the second ground taken to prove notice to defendant, 
to wit, that there was an improvement on the land and that Gad- 
bury was residing thereon previous to the entry and survey 
made by defendant, the Court have looked into the evidence 
upon this point and find that i t  was satisfactorily proved that 
Gadbury contracted with White to live on the land for the con- 
sideration expressed in the statement of this case; it was also 
proved, and by the deposition of Gadbury himself, that he 
never considered himself the tenant of White, but that he re- 
sided on the land in his own right. The Court are of opinion 
that, although Gadbury made this contract with White, yet, as 
Gadbury afterwards claimed the land in question in his own 
right, 'and there being no evidence whatever to show that de- 
fendant ever knew this improvement to belong to White, it 
ought not to amount to notice to him. For on seeing the im- 
provement and Gadbury residing thereon, his inquiries would 

naturally be directed to Gadbury respecting the right, 
(124) and as Gadbury swears that he did not consider the im- 

provement to belong to White, the inference to be drawn 
would be that it wae Gadbury's, and when ha abandonqd it, 
might well be entered by defendant without any notice of com- 
plainant's equitable title. 

The Court are also of opinion that the books of the entry- 
taker ought not to amount to notice: first, because most entries 
are made in so loose and vague a manner that they do not furnish 
any sufficient evidence of the precise land entered ; and, secondly, 
because all the acts of Assembly respecting titles to land, though 
they do not prescribe a precise and limited time for surveying 
and obtaining grants, yet hold out the idea of one or two years; 
or, at least, that the grants should issue within a reasonable 
time. Iredell's Revisal, 296, 293, 351, 368. I t  would therefore 
only direct the attention of the enterer to such entries as had 
been made within one, two or three years, at most, and ought 
not to operate in a case like the present, when a lapse of ten or 
eleven years intervened between the date of White's entry and 
the time of his obtaining a grant, and especially as White knew 
of defendant's mrvey and could have procured a suspension of 
his grant, and upon a caveat had his right fairly tried by a 
jury. As no notice is proved on defendant, the bill must be dis- 
missed with costs. 
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THE STATE v. STRAT. ~ From Hillsboro. 

Perjury may be committed in answering a question that has no rela- 
tion to the issue, if asked with a design to impair the credit of 
the witness as to those parts of the case which are material and 
important to the issue, particularly if the witness be cautioned 
as to his answer. 

THE defendant was indicted for perjury, and found guilty, 
subject to the opinion of the court on the following case: 

The defentlant prosecuted one Zepha'riah Tate and others for 
a riot. On the trial of the indictment the defendant was ex- 
amined as a witness, and was asked whether he did not present 
a gun a t  Zephariah Tate, or threaten to shoot him. H e  
was cautioned by the counsel who propounded this ques- (125) 
tion, to take care how he answered it. H e  answered that 
he did not present a gun at said Tate or threaten to shoot him. 
H e  was then cautioned to take care how he answered this ques- 
tion, and the question was propounded to him a second time. 
The defendant again answered in the negative. The answer 
given by defendant to this question was the perjury assigned in 
the indictment. The question and answer had no immediate 
relation to the question of guilty or not guilty on the indict- 

' ment for the riot; but the question was asked in order to lay a 
foundation for the introduction of witnesses on the part of the 
defendants, proving the answer to be false, and thereby im- 
pairing the credit which his testimony might have with the 
jury on other facts which were material and important to the 
issue. The question for the consideration of the court was 
whether the oath taken as aforesaid could be considered so ma- 
terial to the issue as to amount to the crime of perjury. 

LOCEE, J. I t  cannot be doubted that if the oath be wholly for- 
eign to the issue, or altogether immaterial and by no means per- 
tinent to the question, not tending tooaggravate or extenuate the 
damages or fins, nor likely to induce the jury to give a readier 
credit or to lessen the credit to the substantial part  of the evi- 
dence, i t  cannot amount to the crime of perjury. Hawkins Pleas 
of the Crown, 323, has'put several instances to illustrate this 
position. "As where a witness being asked by a judge whether 
A brought a certain number of sheep from one town to another 
altogether. Answered that he did so ; whereas h e  had brought 
part at  one time and part  at another. Yet such witness was not 



guilty of perjury, because the substance of the question was 
whether A did bring them at all or not, and the manner of 
bringing them was only a circumstance." He cites many other 
instances, and adds: "But, perhaps, in all these cases it ought 

to be intended that the question was put in such man- 
( 126 ) ner that the witness might apprehend that the sole de- 

sign of putting i t  was to be informed of the substantial 
part, which induced him through inadvertency to take no no- 
tice of the circumstantial part, and give a general answer to 
the substantial; for, otherwise, if i t  appear plainly that the 
scope of the question was to sift him as to his knowledge of the 
substance, by examining him strictly concerning. the circum- 
stances, which afterwards appear to be false, surely he cannqt 
but be guilty of perjury, inasmuch as nothing can be more apt . 
to incline a jury to give credit to the substantial part of a 
man's evidence than his proving to have an exact and par- 
ticular knowledge of all the circumstances relating to it. 

I f  in the doctrine here laid down the author be correct, it 
would seem that the oath taken by the defendant does amount 
to perjury. For the question was asked for the purpose of 
sifting the defendant's knowledge of the substance, by examin- 
ing him strictly as to circumstances, and in such a manner as 
to inform the defendant of this purpose, and with a design to 
lessen the effect of his testimony on those parts of the case 
which were material and important; and although it related 
nothing to the merits of the cause then on trial, yet, inasmuch 

' 

as his giving such an answer in a thing immatemal had such 
a direct tendency to lessen his credit concerning what was 
most material and consequently beneficial to the defense of 
the then defendant, equally criminal in its own nature and 
equally tending to abuse the administration of justice as if the 
matter sworn had been the very point in issue, there does not 
seem any good reason why it should not be equally punishable. 
This case is precisely similar to the case of S. v. Doty, deter- 
mined some years go in Salisbury Superior Court. One Har- 
mon preferred an indictment against Doty for petit larceny; to 
support which there was but one witness, named Patterson. To 
render Patterson infamous and thereby disqualify him from 
giving testimony, Doty preferred an indictment against him 

for larceny. Pending these prosecutions, Doty offered 
( 127 ) Patterson a horse, saddle and' bridle to abscond and 

not appear as a witness against him; which offer was 
rejected by. Patterson. On the tri.al of the indictment, 8. v. 
Pattersolz, Doty %as asked if he had not made this offer to 
Patterson; he answered positively that he had not. For this 
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WINDOWS v. MITCHELL. 

oath Doty was indicted, tried, convicted and punished, although 
the same exception was taken and solemnly argued by counsel 
which is taken in the present case. The question had no rela- 
tion to the larceny, but was asked with the express design of 
impairing the credit of Doty's testimony on those parts of the 
case which were material and important. The Court believing 
the decision in Doty's case to be correct, are of opinion that 
judgment should be entered for the State. 

Cited: 8. v. C h e ,  150 N. C., 857; S. v. Lewis, 93 N.  C., 
584. 

Doubted: S t u d h d  v. Linmilbe, 10 N.  C., 479. 

WINDOWS v. MITCHELL. 

From Salisbury. 

A, on his deathbed, directed B to go into his field to a place pointed 
out and get a sum of money there deposited, which in the event 
of A's death, B was to divide among A's children. This is not 
a "donatio mortis cazcsa" to A's children. Defendant's acknowl- 
edgment of the above facts and of his having received the money 
is not good evidence thereof to vest the money in him as trustee 
for the use of A's children, and defeat the statute of distribu- 
tions. 

This was an action on the ease for money had and received 
to the use of the plaintiff. Adam Windows, the father of the 
plaintiff, on his deathbed gave directions to the defendant to 
go into his cornfield to a particular place therein pointed out 
and get a certain sum of money which he had deposited there, 
and, in the event of his death, to divide the money among his 
six children, the plaintiff being one. Mitchell, the defendant, 
went to the place pointed out and found $701.35. Adam Win- 
dows then made his will and therein took no notice of this 
money. The only. evidence adduced by the plaintiff to prove 
the direction to the defendant to go into the field and get the 
money, and, in the event of the death of Adam Windows, to 
divide it among his children, also the defendant's having r e  
ceived the money and the amount thereof, was the acknowledg- 
ment of the defendant, who told one of the witnesses, in addi- 
tion to these facts, that he intended to discharge the plaintiff's 
demand. The defendant was the executor of Adam Win- 
dows' will. 

(128) 
I 93 
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The eollowing questions were made in this muse and sent to 
this Court for the opinion of the judges : 1. Whether the money 
claimed by the plaintiff can be considered as a "donatio mortis 
ca;usa." 2. Whether the defendant's acknowledgment of the 
facts stated in the case shall be deemed sufficient to defeat the 
statute of distributions and to vest the money in him as trustee 
for the use of Adam Windows' children; and his acknowledg- 
ment of this fact be good and s d c i e n t  evidence thereof. 
3. Whether an action at  law can be maintained for the recovery 
of this money, i t  being in the nature of a legacy. 

MACAY and HALL, JJ., gave judgment for the defendant on 
the two first points. No opinion was given on the third point. 
TAYLOR, J., contra, on both points. 

LOOEE, J., having been of ' counsel in the cause, gave no 
opinion. 

WHITHEAD (WIDOW) v. QLINCH'S HDIRS AND EYXECU!PORS. 

From Ha-lifccx. 

Dower having been assigned to the widow upon a petition at law, 
equity will not entertain a bill for the mesne profits during the 
detention of the dower, unless there be some equitable circum- 
stance, such as loss of title deeds, or detention of such deeds, 
or a discovery is necessary. Damages for the detention of the 
dower are to be prayed for and recovered when the dower is 
allotted. If defendant to a suit at law or dower die pending 
the suit, damages are lost, and dower alone recovered. ' 

JACOB WHITHEAD died in 1783, seized and possessed of a 
tract of land in Nash County, leaving the complainant, Martha 
Whithead, his widow, who some time in 1786 filed her petition 
against Joseph John Clinch, who was then in possession of the 
said tract of land, praying that her dower therein might be 
allotted to her. Clinch contrived to delay the hearing of the 
petition until 1794, when he died, having previously made a 
will and appointed executors. The petition was carried on 
against the heirs of Clinch until 1800, when judgment was 

rendered in favor of the petitioner, and her dower in the 
(129) said land was accordingly allotted to her. During the 

pendency of this suit the land was possessed and the 
profits received by Clinch during his life and by his heirs( after 
his death. When the writ of dower was executed, no damages 
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for the mesne profits were recovered, owing in part to the doubt 
whether, as the suit was originally instituted against the ances- 
tar and afterwards carried an against the heirs, any damages 

I 

could be given, and as the act of Assembly regulating the pro- 
ceedings upon petition for dower had made no provision upon 
this point. Clinch died possessed of property more than wffi- 
cimt to satisfy the complainant's demand, which property came 
to the hands of his executor. Martha Whithead, the widow, 
filed this bill against Clinch's executors and heirs at  law, pray- 
ing for an account of the mesne profits, and that one-third part 
thereof might be decreed to be paid her. 

To this biIl the defendants demurred and assigned for causes 
of demumer that if complainant were entitled to damages, she 
ought to have demanded and recovered them with her dower a t  
law ; and that complainant had,not shown that she was entitled 
to any damages for the detention of her dower, either in law 
or equity. The executor assigned another cause, to wit, that 
complainant's dower was recovered from the other defendants, 
who were the tenants in possession, and that damages in dower 
could by law be recovered from him. The complainant having 
joined in demurrer, the case was sent to this Court. 

I n  support of the demurrer i t  was urged that without some 
equitable circumstance, such as defendant detaining title of 
deeds, loss of such deeds, or where a discovery from the defend- 
ant is necessary, a court of equity will not entertain a bill for 
mesne profits. 2 Tern., 519; 3 Atk., 340; 1 Atk., 524. That 
in this case no equitable circumstances existed or were set forth 
in the bill. I t  was further urged that this being a case which 
originated, previous to the act of 1784, which regulated 
proceedings in cases of dower, it ought to be decided by (130) 
the law as i t  stood previous to the act of 1784. By this 
law, if the defendant in a writ of dower die pending the suit, 
damages are lost and judgment will be given for dower only. 
2 Ba. Ab., 392, 294. And although cases are numerous where 
plaintiff or defendant at  law, in a suit for damages, has died, 
it has always been conceded that damages were lost a t  law, and 
equity has never given relief. The case from 2 Brown Ch., 620, 
etc., is a case which was first instituted in a court of ,equity, 
and not in a court of law. 

No damages or mesne profits were recoverable at  common 
law in real actions, of which dower is one, on the principle that 
they were necessary to enable the tenant in possession to answer 
the demands of the lord. The statute of Morton, 20 Hen. 111.) 
first gave damages in dower to widows, and that only where the 
husband died seized of the land. Co. Lit., 33, 32 b. (2) ; 2 
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Ray., 1384; 2 Ba. Ab., 392; 3 Dyer, 284 and b. 33. No case 
can be produced where widows whose husbands did not die 
seized of the land of which they prayed dower recovered mesne 
profits, except two or three, which were afterwards reversed for 
error on that very account. No damages are prayed against a 
purchaser in the husband's lifetime. 3 Bro. Ch., 264; and in 
Beenbury, 57, is a case where the bill in almost every particular 
like the present was on demurrer dismissed. 

BY THE COURT. Let the demurrer be sustained and the bill 
dismissed with costs. 

KING'S ADMINISTRATOR v. BRYANT'S EXECUTOR. 

From Habif ax. 

Plaintiff having lost the bond declared on after an appeal from the 
judgment of the County Court, is permitted to prove the con- 
tents thereof upon the trial in the Superior Court, and to re- 
cover a judgment without amending his declaration. 

THIS was an action of debt brought in the County Court of 
Northampton, and the bond declared on was produced on the 
trial and the execution thereof duly proved. Verdict and judg- 
ment were rendered for the plaintiff, and the defendant appealed 
to the Superior Court of Law for Halifax District. Subsequent 
to the appeal and before the trial of the cause in the Superior 
Court, the bond declared on was lost. No application was made 
to the court to amend the declaration, and upon the trial in the 
Superior Court a question arose whether, as the declaration set 
forth a profert of the bond, the production of the bond could be 
dispensed with and the plaintiff be permitted to prove the con- 
tents thereof. The jury gave a verdict for the plaintiff, and 
upon a rule for a new trial, the case was sent to this Court. 

BY THE COURT. Let the rule for a new trial be discharged. 
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I 

The judgment of the County Court, not being lessened in the Supe- 
rior Court, hears 10 per cent interest up to the time of render- 
ing judgment in the Superior Court. 

- 

From Fagetteville. 

THIS was an action of debt, and the plaintiff having recovered 
a judgment in the County Court, the defendant appealed to 
the Superior Court of Law for the district of Fayetteville, in 
which court, having failed to diminish the sum recovered in the 
County Court, the plaintiff's counsel moved for judgment 
against the defendant for the additional interest given by the 
act of Assembly; and the question, for what space of time the 
judgment obtained in the County Court is to bear 10 per cent 
interest, was referred to this Court. 

BY THE COURT. Under the act of Assembly on this subject, 
the judgment of the County Court is to bear interest a t  
the rate of 10 per cent from the time of obtaining the (132) 
same in the County Court up to the time of obtaining 
judgment in the Superior Court. 

BYNUM & PARKER, ADMINISTRATORS OF BRANCH, V. BOWEN 
BRANCH, ADMINISTRATOR DE BONIS NON OF JOHN BRANCH, 
CEASED. 

From Halifax. 
A bequeathed two negro slaves by name to his widow .during life; 

and in a subsequent clause of his will he bequeathed "the negroes 
therein mentioned, Pat., King, etc. (naming them, but omitting 
the names of the two given to his widow during life), to five , 
of his children," and adding that "the above that are not hereto- 
fore given away shall be equally divided among his said children." 
The negroes in the first clause are included in the second clause 
of the will and after the death of the widow go to the five chil- 
dren-two of the children having died intestate before a distribu- 
tion of the negroes was made, the next of kin cannot have a 
decree for distribution of their shares of the said negroes, 
against the administrator de bonis %on cum testamento mnemo 
of the testator until the representatives of the deceased children 
are made parties. 

' JOHN BRANCH, by his last will, Save to his wife, Mary, "one 
negro fellow by the name of Curtain, also one negro girl by the 
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name of Queen, during her natural life, and no longer"; and 
by a subsequent clause in his will he directed "that the negroes 
therein mentioned, Patty, King, etc. (not mentioning either 
Curtain or ' Queen), should be ' divided between his children, 
Polly, Bowen, Thomas, Norman and Rebecca, when they should 
arrive at age or marry," adding that "the above that are not 
heretofore given away should be so divided." The testator ap- 
pointed his son Burrel Branch and two others executors of his 
will, who after his death proved the same and undertook the 
execution thereof; and Benjamin Branch, the survivor of the 
said executors, having died intestate, administration de bonis 
n o n  with the will annexed was granted to Bowen Branch, the 
defendant in this case. Polly and Rebecca, two of the testator's 
children and legatees as aforesaid, died unmarried and intes- 
tate, leaving four brothers, Burrel, Bowen, Thomas and Nor- 
man, and one sister named Elizabeth, them surviving. Admin- 
istration of the estate of Burrel Branch, deceased, was granted 
to Bynum and Parker, who brought this bill in equity against 
Bowen Branch, the administrator de bonis n o n  of John Branch, 
deceased, and therein claimed on behalf of their intestate his 

distributive share of the negro slaves aforesaid, as one of 
(133) the next of kin of his deceased sisters, Polly Branch and 

Rebecca Branch. Upon the hearing of the cause two 
questions arose yhich were referred to this Court : 1. Whether 
the negro slaves Curtain and Queen (mentioned in the first 
clause of the will of John Branch, deceased), bequeathed to the 
widow during life, are included in the second clause of the will. 
2. Whether the complainants can sue for the shares of Polly 
and Rebecca Branch, and claim a distributive part thereof on 
behalf of their intestate, without having the administrators of 
said Polly and Rebecca before the court. 

BY THE 'COURT. We are of opinion that the negro slaves 
mentioned in the first clause of the will, after the death of the 
widow, belonged to the children named in the second clause; 
but that the representatives of Polly Branch and Rebecca 
Branch must be made parties before complainants can have a 
decree for a distributive share of their estate. 

Cited:  M a r t i n  v. McBryde ,  38 N. C., 533; Coppersmith v. 
Wilson,  104 N .  C., 82. 
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NEIL, ASSIGNEE, V. NEW BERN. 

From Edenton. 

An executor or administrator may assign the security of his testa- 
tor or  intestate, without naming himself executor or adminis- 
trator. 

VERDICT for the plaintiff and rule for a new trial. 
The question in this case referred to this Court was whether 

an executor or administrator can assign the securities of his 
testator or intestate, without naming himself executor or ad- 
ministrator. Elizabeth Raimeke, executrix of the last will of 
her deceased husband, assigned the bond on which the suit was 
brought, to Neil, the plaintiff, without adding to her name the 
word executrix. On the trial the plaintiff proved the execution 
of the bond and gave in evldence the will of Raimeke, the tes- 
tator, and a certificate of the qualification of the execu- 
trix, and also proved the assignment. (134) 

BY THE COURT. Let the rule for a new trial be discharged. 

THE STATE v. BRIDGES. 

From Ha,lifm. 

Indictment contains two counts: one for a mayhem under the stat- 
ute, and charges the defendant with aiding and abetting the 
mayhem; the other for an assault and battery. Defendant ac- 
quitted upon the first count and convicted upon the second. 
Judgment cannot be rendered against defendant upon this con- 
viction. 

THE indictment contained two counts: thg first charged that 
one James Philips and the defendant, Daniel Bridges, with 
force and arms, of malice aforethought, unlawfully did. make 
an assault upon one James Blackwell, with an intent to maim 
and disfigure the said Blackwell ; and that Philips, of his malice 
aforethought, unlawfully put out the right eye of the said Black- 
well with intent to maim and disfigure him; and that the de- 
fendant, Bridges, at  the time thereof, knowing and privy to 
the putting out of the eye of the said Blackwell by the said 
Philips, with force and arms, and of his malice aforethought, 
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unlawfully was present counseling, aiding and abetting the said 
Philips to put out the right eye of the said Blackwell, contrary 
to the act of Assembly, etc. The second count charged that 
the defendant, Bridges, with force and arms, made an assault 
upon the body of the said Blackwell, and him, the said Black- 
well, did beat, wound and ill-treat, etc. The jury found the 
defendant guilty upon the second count and not guilty upon the 
first. It was submitted to the Court, whether the judgment 
could be rendered against the defendant upon this verdict. 

BY THE COURT. Upon the statement of facts in this case, 
judgment must be rendered in favor of the defendant. 

\ 

THE ADMINISTBATOR DE BONIB NON WITH THE WILL ANNEXED OF 

RIGHARD KAY, DECEASED, v. WHBB ET AL. 

From HaZif ax. 

The.purchaser of a tract of land dies before he pays the purchase 
money or receives a title, and by his will devises the land to 
aliens, who are his heirs at law, his representative having been 
compelled to pay the purchase money, those who take the land 
after his death take it subject to this charge, and are bound to 
reimburse the purchase money to his representatives. And the 
land being sold by an order of the County Court upon the appli- 
cation of the guardian, for the purpose of discharging demands 
against his ward's estate, the ward being made a party defendant 
to the bill filed for the purpose of having the purchase money 
reimbursed, demurred to the bill. The demurrer overruled. 

BENJAMIN EDWAEDS, guardian of William E. Webb, an in- 
fant under the age, of twenty-one years, having notice of 

(135) debts and demands against the estate of hisward, applied 
to the County Court of Halifax, wherein his guardian- 

ship had been graqted, for an order to sell so much of the real 
estate of his ward as might be sufficient to discharge such debts 
or demands, and the said court, in consequence of such appli- 
cation, made an order particularly specifying that the said Ben- 
jamin might for the purposes aforesaid sell a tract of land 
belonging to his ward, lying in the county of Halifax and con- 
taining by estimation 400 acres. Edwards, in virtue of the 
premises, and of the act of Assembly in such case made and pro- 
vided, exposed the said tract of land to public sale on six 
months7 credit; at which sale Richard Kay became the pur- 
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chaser. Before Kay either paid the purchase money or re- 
ceived a title, to wit, in 1794, he departed this life, having pre- 
viously made and published his last will and testament in 
writing, duly executed to pass his real mtates, and thereby 
devised his property, both real and personal, to his sisters, who 
were his heirs at  law, subjects of the King of Great Britain, 
resident in England and aliens. 

After the death of Kay, Edwards brought suit against Thad- 
deus Baines, executor of Kay's will, for the purchase money 
aforesaid, and in  Halifax Superior Court obtained judgment 
for the sum of £632 18s. Ild. Thaddeus Baines dying soon 
afterwards, administration de bolzis mom, with the will annexed 
of Kay, was granted to 'Sterling Marshall, who in 1799 paid to 
Edwards the amount of the said judgment, together with the 
sum of £39 18s. 8d. costs of suit. Webb, the ward, having 
afterwards arrived at the age of twenty-one years, and Edwards, 
his guardian, having died, the administrator of Edwards some 
time in the year 1802 came to a settlement with Webb concern- 
ing the guardianship aforesaid, and in that settlement was in- 
duded and fully accounted for the amount of the judgment 
aforesaid received by Edwards. 

Kay was in the possession of the said tract of land at  (136) 
the time of his death. There was no actual occupancy 
of it afterwards until 1803, when Webb entered upon and 
became possessed of it. Marshall, the administrator de bonis 
non, etc., having died, a@nistration with the will annexed 
of all and singular the goods and chattels, rights and credits, 
which were of the said Richard Kay, unadministered by the 
aforesaid Thaddeus Baines and Sterling Marshall, was com- 
mitted by Halifax County Court to John Eaton, who, being 
advised that i t  was doubtful whether the real title to the said 
tract of land remained in Webb, or had escheated and vested 
in the Trustees of the University of North Carolina, or be- 
longed to the State; and also advised that whoever became enti- 
tled to it on the death of Kay took i t  subject to the burthen 
of paying the purchase money aforesaid; and as the estate which 
he represented had been compelled to pay the judgment for the 
said purchase money and costs of suit, that the person or per- 
sons entitled to the land ought to reimburse to him the said 
judgment and costs with the interest, or permit the said tract 
of land to be sold for that purpose in the first instance, filed a 
bill in the Court of Equity for Halifax District against the said 
William E. Webb and the Trustees of the University of North 
Carolina, and therein prayed that the Attorney-General of the 
State, being attended with a copy of the bill, might appear and 
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put in his answer thereto on the part of the State; that the 
person or persons entitled to the land might be decreed to pay 
to him the amount of the aforesaid judgment and costs with 
interest, or that the land might be decreed to be sold in the 
first instance for this purpose; and that all proper parties might 
be decreed to join in a conveyance to the purchaser under the 
said sale. 

To this bill Webb demurred, and the complainant joined in 
w demurrer. Seawell, the Attorney-General, put in an answer 

on the part of the State, stating that he had no knowledge of 
any of the facts set forth by complainant, and prayed 

(137) that the interest of the State might be protected, by 
complainant's being put to full proof of his case, etc. 

The case was sent to this Court upon the question whether the 
demurrer filed by Webb ought to be allowed. * ,  

BY THE COURT. Let the demurrer be overruled. 

JACKSON v. ANDERSON ET AL. 

F r o m  Halifax. 

The articles of a horse race being for $500-play or pay-par01 evi- 
dence admitted to prove by the rule's of racing the money should 
be staked; and parol evidence cannot be admitted to show that 
a bond given at the same time for $500 had relation to the 
articles, and that the meaning of the parties was that the money 
should not be staked. 

THIS was an action of debt brought on a bond given by de- 
fendant to the plaintiff for the sum of $500, to which the de- 
fendant pleaded that the bond was delivered as an escrow. 
The jury found that the bond had been delivered as an escrow, 
but that the conditions on which it had been delivered had been 
performed, and assessed the plaintiff's damages, etc., subject to 
the opinion of the court on the following case: The plaintiff 
and defendant Anderson entered into a horse-racing contract 
and executed articles. The articles were for $500, play o r  pay; 
and parol testimony was offered and received, which proved 
that in such cases, according to the rules of racing, the money 
shall be staked, which had not been done. I t  was then urged 
for the plaintiff that the bond given at the same time explained 
the meaning of the parties to be that the money need not be 
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staked; to which it was objected that par01 evidence could not 
be given to show the bond had relation to the articles. If such 
testimony ought to have been received, the verdict to stand; if 
otherwise, a nonsuit to be entered. 

BY THE COURT. Let a nonsuit be entered. 

I D m  ON DEMISE OF THE HEIRS OF DENNIS v. FAN. 

I From Wihmington. 

Part of the lands to which the defendant set up claim were included' 
within his fence and he wa& in the actual adverse possession 
thereof at the time of the conveyance to the lessors of the plain- 
tiff. The plaintiff is not entitled to judgment for the lands lying 
within defendant's fence. 

WATSON and wife conveyed to the lessors of the plain- (138) 
tiff a tract of lmd  lying in Onslow County, on a part of 
which the defendant had erected a house, cleared and inclosed 
a plantation, and was in the actual adverse possession thereof 
at the time of said conveyance. The defendant set up a claim 
and defended for more of the land than was then inclosed. The 
jury found a verdict for the plaintiff, subject to the opinion of 
the court on the question "whether the plaintiff was entitled to1 
recover such parts of the premises as were under fence and in 
actual adverse possession of the defendant at the time Watson 
ahd his wife conveyed to the lessors of the plaintiff ." 

BY THE COURT. This question has been often decided. The 
plaintiff is not entitled to judgment for the land lying within 
defendant's fence. 

I LANIER v. AULD'S ADMINISTRATOR. 

I From. Fayetteville. 

An expl'ess warranty excludes an implied one. In the contract of 
sale the law implies no warranty as to the quality of the goods 
sold, although it may imply a warranty of title where the Ten- 
dor is in possession at the time of the sale. 
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AULD sold a negro named Jim to Lanier, at the price of £160, 
and at the same time executed the following writing, to wit: 

This' is to certify that I have sold a negro man by the name 
of J im for the sum of £160 in hand paid by Isaac Lanier ; and 
I doth warrant the aforesaid slave Jim to be sound and healthy, 
not over twenty-five years of age. Given under my hand, 12 
July, 1796. JOHN AULD. 

Teste : FANNY DICKSON. 

The negro was delivered to Lanier, and Auld shortly after- 
wards dying intestate, Hasrington obtained letters of ad- 

(139) ministration on his estate. The negro Jim at the time 
of the sale, and long before, was a freeman and not a 

slave. Lanier brought an action of assumpsit against Auld's 
administrator, and declared upon a warranty that the said 
negro Jim, was a slave; and the questions arising in this case 
and referred to this Court were, whether the above writing exe- 
cuted by Auld contained a warranty that the negro J im was a 
slave, and if i t  did not, whether the law implied such warranty 
in the contract of sale in this case. 

BY THE COURT. The plaintiff has declared, first, upon an ex- 
press warranty ; and, secondly, upon an implied warranty. The 
writing signed by Auld contains no warranty that the negro 
Jim is a slave; it contains a warranty that he is sound, and 
also that he is not over twenty-five years of age, but is silent 
as to other qualities. 'It is true that the word slave is used, but 
it is evident that this word is merely descriptive of the person to 
whom the warranty of soundness, etc., was applied. As to the 
second question, we are of opinion that the law will not imply 
what is not expressed, where there is a formal contract. Evans' 
Essay, 32; 1 Fonbl., 364; Doug., 654; 6 Term, 606. The 
express warranty as to soundness and age excludes any implied 
warranty as to other qualities. The contract of sale implies 
no warranty as to the quality of the goods sold, although it may 
imply a warranty of title when the vendor is in possession at 
the time of the sale. The plaintiff, however, is not without a 
remedy; and he having applied to the court for leave to amend 
his declaration by adding a count for money had and received, 
we are of opinion that such leave should be granted to him 
upon such terms as the court below shall direct. 



CASES 

ARGUED AND DETERMINED IN THE 

S U P R E M E  COURT 
OF 

NORTH CAROLINA 

DECEMBER TERM, 1806. 

WILCOX v. MaoLAINE, EXECUTOR, ETC. 
(140) 

Prom Hilbboro. 

This cause was heard upon bill and answer in 1787, and a decree 
made in favor of complainant. Two reports have been made in 
his favor since. On petition by defendant in 1802 a rehearing 
was directed on the ground that the answer denied the equity 
of the bill and was to be taken as true, it not being replied to. 
Leave to reply to the answer now, is refused on account of the 
distance of time and death of parties and witnesses. 

THIS cause coming'on to be heard at October Term, 1787, 
upon bill and answer, a decree was made in favor of complain- 
ant; and since that time two reports were made by the master 
in his favor. At  October Term, 1802, the defendant petitioned 
for a rehearing on the ground that the answer denied the equity 
of the bill, and ought to have been taken as wholly true, The 
Court of Conference directed a rehearing, and now the com- 
plainant moved for leave to reply to the answer, and whether 
such bave should be granted was referred to this Court. 

BY THE COURT. At this distance of time, when some of the 
parties, and probably many of their witnesses, are dead, leave 
cannot be granted to the complainant to reply to the defendant7s 
answer. 
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PEARSON v. HADEN'S E'XEGUTORS. 

Prom SaEsbury. 

The sum levied upon an execution, being insufficient to discharge the 
plaintiff's judgment, must be applied solely to his use; and the 
costs of defendant's witnesses are not to be paid out of the sum 
thus levied. 

PEARSON having recovered a judgment against Haden's exec- 
utors for  £2,500, execution was sued out, upon which the sheriff 
levied the sum of £1,089 10s.) which sum being insufficient to 
discharge the judgment, a question arose whether the costs for 
the attendance of defendant's witnehsses should be paid out of 
the moneys levied, or the said moneys be applied solely to the 
plaintiff's use. 

BY THE COURT. The costs of defendant's witnesses ought 
not to be deducted out of the money levied upon the plaintiff's 
execution. The sum levied, being insufficient to discharge the 
plaintiff's judgment, must be applied to his use only. 

(141) 
GAY v. HUNT. 

From Halifax. 

A, being subject to intoxication and on that account liable to impo- 
sition, and fearing that in some unguarded moment some person 
might obtain from him a conveyance of his lands, agrees with 
B to convey the lands to him by an absolute deed, and B agrees 
to hold the land as a trustee for C, one qf the child;en of A. 
The conveyance being executed, C and his agents remain in pos- 
session of the lands and B does not call them to account for the 
rents and profits. B dies and devises the lands to C and D as 
tenants in common. C files a bill charging the above facts. D 
apswers and denies the trust, and insists that the premises were 
purchased by B for a valuable consideration. Parol evidence 
will be admitted to prove the trust, as B did not take possession 
of the premises nor call C to an account for the rents and profits. 

SHERWOOD GAY, an infant, by his next friend, Rebecca Stal- 
lions, filed a bill in  the Court of Equity for Halifax District, 
against Charity Hunt, and therein charged that his father, 
Elias Gay, being seized i n  fee of a tract of land situate in the 
county of Franklin, and being a man much addicted to intoxi-. 
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I cation, and on that account often liable to imposition, and 
I fearing that in some unguarded moment some person might 

obtain from him a conveyance of his said land, and desirous to 
secure the same so that complainant might have the benefit 
thereof, agreed with one William Brinkley to convey the same 
to him in fee, he, the said William, agreeing on his part to 
hold the said land in trust for the benefit of complainant and 
$0 convey the same to him whenever he should be thereunto 
requested. That in pursuance of this agreement Elias Gay 
conveyed the land to Brinkley, but that Brinkley did not give 

I any valuable consideration for the land; that Brinkley had 
siice died, having made his last will and testament, andWthere- 
in devised the said land to complainant and the defendant 
Charity Hunt, to hold the same as tenants in common. That, 
notwithstanding the conveyance to Brinkley, complainant's 
friends and agents had continually kept the possession of the ' 

said land; that defendant well knew that Brinkley held the said 
land only as a trustee for complainant, yet that she had lately 
filed a petition in the County Court of Franklin for the purpose 
of having partition made of the said land. The bill prayed 
for an injunction and that defendant might be compelled to 
convey - -  to - complainant the legal title and claim which she had - 
in the land. 

To this bill the defendant answered that she had no knowl- 
edge of any of the facts therein charged, but that she had been 
informed and believed that Brinkley purchased the land from 
Elias Gay, and paid a full and valuable consideration therefor; 
and that the said purchase was made and the deed executed 
without any trust, and subject to no condition whatever. 
The answer admitted that Patsey Gay, the mother of (142) 
complainant and also of defendant, had kept possession 
of the land, but alleged that this possession had been suffered 
from motives of affection for a parent. 

Sundry depositions were taken in the cause, which proved 
the agreement and twst  charged in the bill; and the cause com- 
ing on to be heard, the question was made and sent to this 
Court, whether as the deed to Brinkley purported to be abso- 
lute and for a valuable consideration, and the agreement and 
trust charged in the bill were expressly denied by the answer, 
par01 evidence could be admitted to prove the agreement and 
trust. 

8 

BY THE COURT. The conveyance to Brinkley was not made 
with any fraudulent intent or from any motive of moral turpi- 
tude. This case is therefore free from the common objections 
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to relief in cases of secret trust. Whether parol evidence will 
be admitted to set up a trust, where a deed is absolute, depends 
much upon the particular circumstances of each case in which 
it is attempted. I n  the present case the Court are of opinion 
that the parol evidence should be admitted, as Brinkley did not 
take possession of the premises conveyed to him, nor call upon 
those in possession for an account of the rents and profits; and 
this "being contrary to the ordinary effect of a sale, gives an 
impression of a trust of some kind, between the parties, and 
admits the introduction of evidence to explain the trust." 1 
Wash., 14. 

Cited: Clement v. Clement, 54 N. C., 185; Perguson v. Haas, 
64 N. C., 778. 

BRYSON ET AL. V. LIAVIDSON'S EYXECUTOR. 

From S~~lisisbury. 

A devises his estate to his "daughter B, and if 3 dies without havin~ 
heirs, then and in that case, to the nephew8 and nieces of A. 
The limitation over to the nephews and nieces is too remote. 

(143) THIS was a petition for a legacy claimed under the 
following clause of the will of Thomas Davidson, de- 

ceased: "I give and bequeath to my well-beloved daughter, 
Mary Long Davidson, my negro woman named Nancy, and all 
her children, together with all my lands and tenements, and the 
remaining half of my household furniture and personal estate; 
also my will is, that she be allowed out of her own p a ~ t  what 
my executor may think a sufficient sum for clothing, schooling 
and boarding with her mother according to her income, or the 
interest of her money; likewise, my will is, that if the said 
Mary Long Davidson dies without halui~hg heirs, then and in 
that case the property bqueathed to her shall be divided into 
four equal parts between my brother James, John, Samuel, and 
Hugh Bryson's children, that is to say, each of my brother's 
and sister's children." Mary Long Davidson died in her in- 
fancy, without having had any issue; and this petition was 
filed by the nephews and nieces of the testator against his 
executor for an account and distribution of the personal es$ate; 
and the only question in the case was whether the limitation to 
the nephews and nieces, in the event of Mary Long Davidson 
dying without having heirs, was valid. 
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For the petitioner i t  was urged that the ulterior devise being 
to the collateral heirs of Mary Long Davidson, the testator 
must have intended to use the word "heirs" in a limited and 
not a general sense, and to have meant "heirs of the body" of 
Mary Long Davidson, and not her heirs general. I t  is a settled 
rule of construction in executorv devises that when the devise 
over is to a collateral heir of thk first devisee upon the failure 
of his or her heirs, or for the want of heirs, etc., the word heirs 
shall always be taken to mean heirs special and not heirs gen- 
eral. Cro. Jac., 416; Doug., 216; 2 Fearne, 153, Notes. The 
testator, therefore, intended that the estate should go over 
to his nephews and nieces in case his daughter Mary (144) 
should die without having issue. 

The term, "dying without having issue or children," in common 
parlance is understood in two senses : first, dying without having 
had issue; secondly, dying without having issue living at the 
time of the death. I t  is difficult to determine in which sense the 
testator, Thomas Davidson, used the term. I t  is obvious that 
the two meanings of the term are very different; but it is imma- 
.terial in this case which meaning he adopted; for either will 
entitle the petitioners to a decree, the limitation to them being 
to vest, if at all, upon the death of Mary, the first devisee. 

The word "having" is a participle of the present time, and 
may therefore be considered as being used by the testator as 
expressive of present time; that is, the time of Mary's death: 
"if she should die without having heirs" ; and taking the word 
"having" in this devise as a participle of the present time, i t  
means not only the birth of issue, but that that issue should 
be in esse at  the time of her death. For unless the issue were 
living at  the time of her death, she could not then be said to 
have issue. If the testator used the word "having" in this 
sense, the limitation to the nephews and nieces is not too remote, 
for it is to take effect immediately upon the death of Mary 
without issue at  her death. The word "having" is sometimes 
used as past time, and then it has the same meaning as the per- 
fect past participle of the verb "to have," to wit, "haying had." 
I f  the testator intended to use it in this sense, his meaning was, 
that if Mary Long Davidson should die without having had any 
heirs of her body, then the estate should go over to his nephews , 

, and nieces; and then the devise to Mary is conditional, the 
condition being, "her havimg had heirs of her body." Until she . 
has heirs of her body, her estate is conditional; as soon as issue 
is born the condition is performed and her estate becomes abso- 
lute. Marv's estate resembles the ancient fee-simple con- 
ditional acthe common law; the moment that 'iske was (145) 
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born to the donee, his estate in the land became absolute, the 
condition of the gift being performed. If, then, the participle 
"having" be taken as a participle of past time, i t  must relate to 
time anterior to Mary's death, within which she might have 
issue; as a- participle of the present time, i t  must relate to the 
time of Mary's death. I n  no way can the grammatical or vulgar 
meaning of this participle be construed to extend to time pos- 
terior to M q ' s  death, much less to include such a quantum of 
time as twenty-one years subsequent to that event. 

If t he  word "having" did not determine with sufficient pre- 
cision the time when the ulterior limitation was to vest, if at 
all, that time would be pointed out by the word "then," used in 
the devise. I t  is not here used as an adverb of reference, other- 
wise the subsequent words "and in that cme" would not have 
been used. I t  is here used as an adverb of time, and can be 
referable only to the time of Mary's death. There seems to be 
no ground whatever to put this case upon the remoteness of 
the second limitation; it being clear in every way in which the 
words of the devise can be construed, that if the second limita- 
tion is to take effect, it must be at Mary's death. In  Weakly v.. 
Rugg,  7 Term, 322, the devise was to the testator's "daugh- 
ter Anne, but if she should happen to die without having child 
or children lawfully begotten, then to his daughter Mary, and 
after her to such child or children as she should happen to have 
lawfully begotten." Anne.married and had three children, who 
as well as the husband died in Anne's lifetime. The question 
was whether Anne was entitled to the whole interest in the 
estate devised. And the Court held that as Anne had had issue, 
the condition mas performed and the estate vested absolutely 
in her upon that event. The case differs in no respect from 

the case before the Court, except in the birth of issue. 
(146) The devise in each is to a favorite daughter; the words 

expressing the contingency upon which the limitation 
over was to vest are in substance the same; one testator usinq 
the words "without having child or children lawfully begotten," 
the other "without having heirs," evidently meaning heirs of 
the body. If, therefore, in Weakly  v .  Rugg it was held that 
Anne, the first taker, was entitled to the whole interest in the 
estate devised, because she had had issue, she surely would not 
have been thus entitled if she had had no issue; and Mary 
Long Davidson, having. had no issue, the whole interest never 
vested in her absolutely, but upon her death vested absolutely 
in the ulterior devisees. 

BY THE COURT. The limitation over to the nephews and 
nieces is too remote, and therefore void. 
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HUGHES v. HOLLINGSWOETH. 

Pending a suit, the attorney at law for the plaintiff gave to the bail 
of the defendant a paper-writing, in which he "agrees that the 
plaintiff shall release and discharge the bail." This is a dis- 
charge of the bail. 

JOHN HUGHES brought suit against Abraham Hollingsworth 
in Morgan Superior Court and recovered a judgment. Samuel 
Hollingsworth was the bail of the defendant, and pending the 
suit, Joseph Spencer, attorney at law -for Hughes, the plaintiff, 
gave to Samuel Hollingsworth a paper-writing in the following 

.words, to wit : 

I agree with Mr. Samuel Hollingswarth, on behalf of Mr. 
John Hughes of Burke, as empowered by the said Hughes, that 
the said Hughes shall and will release and discharge the said 
Samuel Hollingsworth from being security for Abraham Hol- 
lingsworth in a suit which is now pending in the Superior 
Court of Morgan District, John Hughes against Abraham 
Hollingsworth. JOSEPH SPENCER. 

Hughes sued out a scire facias against Samuel ~ d l l i n ~ s -  
worth, as bail of Abraham Hollingsworth, to which the 
defendant pleaded "a release by the plaintiff's attor- (147) 
ney"; and whether the paper-writing, signed by Joseph 
Spencer, the attorney at law for Hughes, discharged the bail, 
was referred to this Court. 

BY THE COURT. 'We are of opinion that the paper-writing 
signed by the attorney at law for the plaintiff is a discharge of 
the bail. 
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THE, STA!l% v. ELIZABETH GRAY. 

From Hillsboro. 
Females ar6 entitled to the benefia of clergy. 

I n  this case the only question was whether the defendant, 
who was convicted sf grand larceny, was entitled to the benefit 
of clergy. 

BY THE COURT. NO reason can at this day exist why females 
shall not be entitled to the benefit of clergy, as well as males. 
We are therefore of opinion that the defendant is entitled to 
the benefit of clergy, upbn praying the same to be extended 
to her. 
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WINBUT'S HEIRS v. WINAUT~S DEVISEIES. 

From Edenton District. 

A, to whom testator devises permission "to live six months in his 
house, is she chooses," is a. competent witness to prove the will 
as to the real estate. 

THE testatrix, Penelope Winaut, duIy published her last will 
and testament in writing, in the presence of James Ward and 
Margaret Haughton, the only subscribing witnesses thereto, in 
which will was contained the following clause, to wit: "I give 
and bequeath unto Margaret Haughton one woolen wheel, one 
white round table, all my chairs, and six months to live in the 
house, if she chooses." Margaret Haughton was one pf the 
subscribing witnesses to the will, and the question re- 
ferred to this Court was, whether the said Margaret (149) 
was competent to prove the will as to the real estate. 

BY THE COURT. The devise to the witness Margaret Haugh- 
ton, of permission to stay six months in the house, if she 
chooses, conveys to her no title either to the house o r  land; and 

' the will being sufficiently proved as to the personal estate by 
the other witnesses, there appears to be no such interest in 
Margaret Haughton as to de&oy her competency as a witness 
to prove the will for the land. 
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NELMS AND MoCULLOCH, ASSIGNEES OF BAKER, BANKRUPT, V. 

PUGH. 

From Halifax District. 

1. Under the bankrupt law of the United States the arrest and im- 
prisonment of the debtor are both necessary to constitute the act 
of bankruptcy, which a d  is not complete until the time of im- 
prisonment prescribed by law be completed. 

2. The court has no authority to establish any other act of bank- 
ruptcy than the one on which the commission issued. 

TEE jury found a verdict for the plaintiffs, subject to the 
opinion of the court upon the following case: 

The bankrupt, Henry Baker, on 24 August, 1803, was ar- 
rested on a writ of capias ad satisfaciendum, bearing teste the 
third Monday of August, and committed to jail. Two .days 
afterwards a writ of fieri facias, bearing equal teste with the 
aforesaid writ of ca. sa., was delivered to the said sheriff, who 
levied the same upon the goods, etc., of the bankrupt, Baker, 
at the instance of the defendant, Henry Pugh, and before two 
months expired after Baker was arrested, sold the said goods, 
etc. Baker remained in jail upwards of two months, and was 
afterwards duly declared bankrupt, on a petition and commis- 
sion founded on the said imprisonment, and continued in prison, 
and proof made thereof. On 6 April, 1803, for a debt then 
due by the bankrupt to Marmaduke Norfleet, he by deed con- 
veyed to said Norfleet all his real estate; the suits of John 
and William Bell, of Andrew Flemming, etc., and the present 
defendant, then pending in Halifax County Court, in which 

suits judgments were obtained at the August term aforc- 
(150) said, and the bankrupt was indebted at that time more 

than he was worth. 

Cameron for plaintiff. 

(152) STONE, J., delivered the opinion of the Court. The . 
question, whether the bankruptcy shall relate back to 

the arrest so as to avoid all intermediate dispositions of the 
bankrupt's effects between the time of the arrest and the com- 
pletion of the term of imprisonment, considered by the law as 
amounting to an act of bankruptcy, can only be settled by the 
statute itself. That declares the arrest and imprisonment are 
both necessary to constitute the act of bankruptcy, and not 
that either independently of the other shall be sufficient; and 
they do not both exist until the term of imprisonment limited 
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for that purpose by the statute has expired. The authorities 
from the English books introduced to show that the bank- 
ruptcy is in England made to relate back to the arrest, are an- 
swered by the statutes of bankruptcy themselves. A statute 
subsequent to that of 5 Jac. Cap., 15, vid. the statute of 21 Jac. 
I., Cap., 19, expressly declares that the bankruptcy shall relate 
back to the arrest. The act of Congress contains no such pro- 
vision. 

The second point made, that a precedent act of bankruptcy 
existed, cannot differ the inference above, because we have no 
authority for establishing any other act as an act of bankruptcy 
than the one on which the commission issued. Judgment for 
the defendant. 

DEN ON DEMISE OF IODWARD BRYAN v. JEREMIAH PARSONS, JR. 

F ~ o m  New Bertt District. 

Plaintiff offered in evidence a copy of a registered deed, offering to 
swear that he had not the original, nor knew where it was. 
Defendant had given notice to plaintiff to produce the original; 
and leave was then given to him to show that the original had 
been altered before its registration, and had been since destroyed 
by the approbation of the plaintiff. Copy refused in evidence, 
and plaintiff nonsuited. 

UPON the trial of this action of ejectment the plaintiff offered 
as evidence to the jury a registered copy of a deed from Martin 
and Edward Franks, to the plaintiff's grandfather, also called 
Edward Bryan. From him the land by said deed conveyed, 
as it was alleged, descended to John Bryan, the plaintiff's 
father, who, on 25 September, 1786, conveyed the same (153) 
to Edward Bryan, the plaintiff, John Hill Bryan, Wil- 
liam Bryan, Frederick Bryan and Joseph Bryan, reserving to 
himself a life estate. The defendant alleged that in the deed 
from Martin and Edward Franks to the plaintiff's grandfather, 
an alteration had been made of one of the courses of the land 
previously to the registry of the deed, so that on the copy offered 
to the jury it appeared north 5' east, instead of north 45O east ; 
objected to the copy as evidence, and insisted that the original 
deed should be produced. The plaintiff offered to swear that 
he had not the original, and knew not where it was. The de- 
fendant begged to be permitted to show to the court by testi- 
mony that the said original deed had been destroyed inten- 
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tionally, with the approbation of the plaintiff, to prevent the 
alteration of its course being seen; and he proved that he had 
caused a notice to be served upon the plaintiff that the produc- - 
tion of the original deed at the trial would be insisted on. H e  
was permitted to introduce the evidence to show the alteration 
of the deed, and the evidence being full and satisfactory that 
the deed had been altered, the plaintiff was nonsuited. A rule 
was obtained upon the defendant to show cause why the nonsuit 
should not be put aside and a new trial granted, on the ground 
of misdirection by the court, and the case was sent to this Court 
for the opinion of the judges. 

BY THE COURT. The attempt of this plaintiff to introduce 
in evidence a copy of the deed under which he claims, connected 
with the circumstances of this case, certainly deserved no coun- 
tenance from the court. The claim had once been tried (when 
the original deed was introduced), and failed on account of the 
marks of fraud and alteration upon the face of the deed. The 
plaintiff and those connected in title with him under the same 

deed afterwards declare that deed shall not again make 
(154) its appearance to defeat their title; and in conformity 

with that declaration the plaintiff now swears that he 
has not that deed in his possession, nor does he know where i t  
is. All this may well comport with a fraudulent concealment 
or destruction of the deed; and the court will not presume 
favorably of an attempt so strongly marked with fraud. I f  
this plaintiff and those connected in interest with him have so 
contaminated that evidence which the law considers the best to . 
be submitted to the jury, the couh will not aid them by permit- 
ting the introduction of inferior evidence where the marks of 
fraud do not appear. I t  seems to be a leading principle laid 
down in all the books on the subject of written testimony, that 
all original private deeds or other instruments (if in existence, 
and in the power of the party) shall be produced on the trial. 
But where the original has been destroyed or lost by'accident, 
as where an original award was lost in a mail which was robbed, 
or being in the hands of the adverse party, and notice given 
to produce them, then an examined copy or even par01 evidence 
of the contents, being the best evidence in the power of the 
party, may be received. Peak, 63. Yet this is always upon a 
principle of necessity, and to avoid injustice where the party 
has been guilty of no fraud; and to permit this plaintiff to give 
in evidence the copy which he offers would be to afford to him 
the very advantage intended by his fraud. Let the rule be dis- 
charged. 
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HOLDING'S EXE(;PUTOR v. SMITH. 

From Hillsboro. 
To the plea of set-off there may be a double replication. 

IN THIS CASE, among other pleas, the defendant pleaded a 
set-off. To this plea the plaintiff replied, first, there was no 
such set-off, and, secondly, the statute of limitations. To this . 
replication the defendant demurred specially, and for 
cause of demurrer'alleged that the replication was double. (155) 

LOCKE, J., delivered the opinion of the Court. According to 
the strict rule of pleading upon common-law principles, this 
replication is certainly bad; but i t  appears to be good under 
the provisions of our act of Assembly. Iredell, 305. This act 
does not warrant a double replication to every plea, and per- 
haps allows i t  to no plea but that of set-off. This plea was 
allowed in England by Stat. 2, Geo. 11.) ch. 22, and adopted by 
our act of 1756, the preamble of which states that the object 
of introducing the plea was to prevent multiplicity of lawsuits; 
and wherever there were mutual debts subsisting, instead of 
compelling each party to sue, one debt was allowed to be set off 
against the other, and this in lieu of an action, or rather cross- 
action. Every defendant, therefore, pleading a set-off is to be 
considered (so as respects this plea) in the light of a plaintiff, 
and bound to produce the same testimony to support it that 
would be required to enable him to recover in that character; 
and, consequently, the plaintiff against whom the &-off is 
pleaded ought to be permitted by way of replication to make the 
same defenm which the law would permit him to enter by way 
of plea, had he been originally sued. If, then, the present de- 
fendant had sued the plaintiff on this account, would he not, in 
the character of defendant, have been permitted to plead the 
general issue and statute of limitation? He surely would, and 
if so, he may reply the same to the set-off. Let the demurrer 
be overruled. 

-. 
(156) 

~ T H E  STA4TE v. JOSEPH STREET'. 

I Prom Hilbboro District. 

In an indictment for perjury, the style of the court before which the 
perjur,r is alleged to have been committed must be legally set 
forth. 
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THE defendant was indicted for perjury; and the indictment 
charged "that at  a certain Super ior  Cour t  begun and holden % 

for the district of Hillsborough on 6 October, 1805, in the town 
of Hillsborough, in the county bf Orange, in the aforesaid dis- 
trict, before the Honorable Francis Locke, Esq., judge of the 
said court, on 16th of the said month in said year, a certain 
issue duly joined in the said court between the State and Zeph- 
ariah Tate, and others, in a certain prosecution for a riot, came 
to be tried in due form of law, and was then and there tried by 
a certain jury of the country in that behalf duly sworn and 
taken between the parties aforesaid; and that upon the trial of 
the said issue so joined as aforesaid one Joseph Street, late of 
the county and district aforesaid, yeoman, appeared as a wit- 
ness for and on behalf of the State, and was sworn, and then 
and there did take his corporal oath upon the holy gospel of 
God, before the said Francis Locke, Esq., judge as aforesaid, to 
speak the truth, the whole truth, and nothing but the truth, 
touching and concerning the matter in question in the said 
prosecution and issue aforesaid (the said Francis Locke, Esq., 
then and there having sufficient and competent power and 
authority to administer an oath to the said Joseph Street in 
that behalf)." The indictment then assigned the perjuq, etc. 
The defendant was convicted, and Duffey, counsel for the de- 
fendant, filed the following reason in arrest of judgme?t,. to 
wit: "That the style of the court or of the judge presiding 
therein when the perjury is alleged to have been committed is 
not duly or legally set forth; nor any jurisdiction shown to 
administer such oath as is alleged to have been taken falsely 
and corruptly"; and the case was ordered to be sent to this 
Court for the opinion of the judges. 

BY THE COURT. The indictment should set forth the 
(157) legal style of the court before which the perjury is al- 

leged to have been committed. The Judiciary Act of 
1777, establishing the County and Superior Courts, gives the 
style of each, "Courts of Pleas 'and Quarter Sessions," and 
"Super ior  Courts of Law." The indictment in the present case 
charges the perjury to have been committed before "a certain 
Super ior  Cour t  begun and holden for the district of Hillsbor- 
ough." As the style of the court is not legally set forth, the 
indictment is defective and the judgment must be arrested. 

Ci ted :  8. v . ' ~ a v i s ,  69 N. C., 496. 
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SINGhETON v. OGDEN, ADMINISTRATOR OF CASWELL. 

From New Berra District. 

A is indebted to B upon bonds, and in 1777 offers to pay in depreciated 
currency. The bonds are absent. B refuses to accept the depre- 
ciated money, but agrees that in consideration of A's having 
offered to pay, and the bonds being absent, no interest shall be 
thereafter charged until the bonds are produced and payment de- 
manded in this State. Equity will enforce this agreement. 

ON 10 May, 1774, Spier Singleton, for himself ind kenja- 
min Caswell, his partner in trade, gwe a bond to Samuel Cas- 
well, then of New Bern in North Carolina, for the penalty of 
£1,080, proclamation money, conditioned for the payment of 
£540 like money on 10 Mareh ensuing; and on o r  about 23 
November, 1774, for himself, another bond for the penal sum 
of £2,796, p;oclamation money, conditioned for the payment of 
51,397 13 hke money, on 23 November in the year following. 
Several considerable payments were made towards the discharge 
of the said bonds, but a balance still remained unpaid, and be- 
fore the day of payment of the last-mentioned bond, to wit, 
about August, 1775, the said Samuel Caswell voluntarily left 
the State, carrying the said bonds with him, and did not return 
until December, 1777; but he left his family and effects still 
remaining at New Bern aforesaid. On the return of Caswell, 
Singleion waited on him and offered to pay him the balance of . 
principal and interest due upon the said bonds, and was pro- 
ceeding to count the money to Caswell, who desired Singleton 
not to proceed, as he had not the bonds with him, and 
at  the same time proniised and assured Singleton that (158) 
although he could not receive the money (it being depre- 
ciated paper money) nor give up the bonds, yet in consideration 
that Singleton had offered to pay the money and the bonds were , 
absent, no interest should be charged thereon from that day, 
until they should be produced and the payment demanded with- 
in the State. Caswell in a short time again departed:. taking 
his family and effects from the State, and returned no more, 
but died in New York in 1781; nor were the bonds ever after- 
wards produced within this State nor the payment of them 
demanded until about May, 1798. Singleton was afterwards 
required to pay and did pay the balance of the principal and 
interest due upon the said bonds at the time of offering to pay 
the same to Caswell as aforesaid, to the commissioners of con- 
fiscated property in pursuance of the acts of the General As- 
sembly, commonly called the codscation acts. 
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I n  1798 administration de bonk non on Caswell's estate was 
granted by the County Court of Craven to Robert.Ogden, and 
shortly afterwards Singleton waited on Ogden and offered to 
pay the balance of principal and interest due upon the bonds 
aforesaid at the time of offering to pay the same to Caswell as 
aforesaid; but Ogden refused to settle unless interest was paid 
upon the bonds for the whole time without any deduction; and 
instituted suits upon said bonds and recovered judgments. Sin- 
gleton filed his bill in equity, praying that an injunction might 
be granted as to the interest which had accrued upon the bonds 
from'the time he offered to make payment to Caswell up to the 
time that he offered to make payment to Ogden as aforesaid. 
Ogden in his answer insisted that Caswell was a British sub- 
ject; that after the declaration of American Independence in 
1776, Caswell had retired from North Carolina, went to New 
York, where he continued within the lines and garrisons of His 

Britannic Majesty until his death, having retained his 
(159) allegiance, but taking no part in the war; that the debts 

due upon the bonds aforesaid were within the meaning 
and provision of the fourth article of the treaty of peace con- . 
eluded between his Britannic Majesty and the United States, 
directing that creditors on either side should meet with no legal 
impediments to the recovery of full value in lawful money of all 
boma fide debts theretofore contracted; that Caswell was under 
no legal or equitable obligation to accept depreciated paper 
money in payment of the bonds aforesaid, and that his promise 
or agreement that no further interest should be charged was 
totally without consideration and ought not to be enforced. 
This case was transferred to this Court for the opinion of the 
judges upon the question whether complainant was entitled to 
the relief prayed for in his bill. 

BY THE COURT. The defendant's intestate in this case prom- 
ised not to demand interest at the time the depreciated currency 
was offered to him in payment; and the circumstance that he ' 

thereby. avoided receiving what the law and the necessity of the 
times then made a legal tender, and which must unavoidably 
have sunk to nothing in his hands, affords such a consideration 
to support his promise as to entitle the complainant to the aid 
of a court of equity to enforce a conipliance with it. The in- 
junction must therefore be made perpetual, as prayed for by. 
complainant. 
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(160) 
THE ADMINISTRATORS OF RICHARD QUINCE, THE ELDER, 

v. IWE EXEGUTOR O F  PARKER QUINCE. 

Prom Wilmington District. 

A pays to  B, his coexecutor, a sum of money belonging to their testa- 
tor's estate. A and B die. C, the administrator de bonis of 
the testator, brings suit against the representatives of A, who 
survived B, for an account of testator's estate. Tbe representa- 
tives of B who received the money must be made parties. 

RICHARD QUINCE, the elder, died in 1778, leaving a last will 
and testament in which his sons, Parker Quince and Richard 
Quince, Jr., were named executors, who after his death proved 
the will and qualified as executors. Richard Quince, Jr., died 
in 1780, intestate. Parker Quince died in 1785, leaving a will 
in which Thomas Callendar was named executor, who qualified 
as such. The present bill was filed by John Davis, adminis- 
trator de bomis non of Richard Quince, the elder, in 1787, 
against Thomas Callendar, executor of Parker Quince, and 
against Richard Quince and Rebecca Quince, infant children 
of Richard Quince, Jr., the deceased executor, by Thomas 
Davis, their guardian. The bill charges that Parker Quince 
and Richard Quince, Jr., executors of Richard, the elder, re- 
ceived into their hands property of their testator to a large 
amoun't, and prays that an account may be taken and a decree 
made in favor of complainant for whatever sum shall be found 
due. Thomas Callendar, executor of Parker Quince, filed an 
answer, and the accounts were referred to the master, who made 
a report, and therein among other things he charges the present 
defendant with a sum of money, said to have been paid by 
Parker Quince to Richard Quince, Jr., his coexecutor. On the 
hearing of the cause it was insisted by the defendant's counsel 
that Richard Quince, the coexecutor of Parker, having received 
into his separate possession some considerable property or sums 
of money belonging to the testator's estate, the representatives 
of said Richard Quince alone are liable, and not the estate of 
Parker; and that therefore no decree ought to be made until 
the representatives of Richard Quince were regularly before 
the court. The counsel for the complainants contended that it 
was not necessary that the representatives of Richard 
Quince, Jr., the deceased coexecutor, should be before the (161) 
court, upon the principle that Parker Quince being the 
surviving executor of Richard Quince, the elder, was liable f i r  
the whole amount of complainant's demands, and that the ex- 
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ecutors of Parker Quince and not the complainant were the 
proper persons to call the representatives of Richard Quince, 
deceased, to an account for any supposed balance due by them. 
The case was transferred to this Court for the opinion of the 
judges upon the question whether the representatives of Rich- 
ard Quince, deceased, should be made parties before a decree 
was made. 

BY THE COUIGT. I n  this case it is necessary, in order finally 
to settle the subject of litigation, that the representatives of 
Richard Quince, Jr., should be made parties previous to a de- 
cree. One of the principal items in the report of the master, 
against the present defendant, is a sum said to have been paid 
by Parker Quince to Richard Quince, Jr., his coexecutor. If 
this sum was applied by Richard Quince, Jr., for the benefit 
of the estate of Richard Quince, Sr., the present defendant 
should not be made accountable for i t ;  and that an opportunity 
may be had to show this application, if made, the representa- 
tives of Richard Quince, Jr., should be before the court; they 
should also be in court, that if the money has not been so ap- 
plied and the estate be solvent, a decree may be rendered against 
them for it in the first instance, to prevent circuity of remedy. 

ELIZABETH GERARD v. SLADE PIER(TE. 

Prom Beaufort. 

Where a feme defendant marries pending a suit, her husband must 
be made a party, or, on motion, the suit will abate. 

THE plaintiff instituted a suit against defendant, and pend- 
ing said suit she intermarried with Henry Hunter, between 

the January and July terms of the court in 1805. At 
(162) January Term, 1806, the defendant pleaded this inter- 

marriage in abatement, and that Henry Hunter had not 
been made a party plaintiff; to this plea the plaintiff demurred 
and the defendant joined in demurrer; and the demurrer was 
overruled and the plea sustained by this Court. 
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DEN ON DEMISE OF STROTHER v. CATHBY. 

From M,orga.n. 

1. A court of law will receive parol evidence to show that the officers 
of State have issued a grant for lands forbidden by law to be 
entered and granted; and will take notice that such grant is void 
and that nothing passes by it. 

2. Where a grant has issued irregularly, the party wishing to avoid 
it must apply to a court of equity. The act of 1783, ch. 2, forbids 
entries or surveys to be made of certain lands set apart for the 
Cherokee tribe of Indians. In 1791 this tribe in a treaty made 
with the general government, "relinquish, release and cede these 
lands." The right of the Indian tribe to lands is regarded by the 
European and American governments as a mere possessory right; 
and the cession of this right by the Cherokee tribe vested the 
right in North Carolina, and the United States were the agents 
of North Carolina for that purpose. 

THIS was an ejectment for lands lying within the bounds of 
the lands allotted to the Cherokee Indians by the act of 1783. 
The lessor of the plaintiff claimed title under a grant from the 
State, issued 19 May, 1803, upon an entry made in 1791. The 
defendant claimed title under a grant from the State issued 
8 December, 1787. The act of 1783, ch. 2, having declared that 
"no person shall enter or survey any lands within the bounds 
set apart for the Cherokee Indians under the penalty of %50, 
and that all such entries and grants obtained therefor (if any 
such should be made) shall be utterly void," the first question 
in the case was whether, upon the trial of the ejectment, evi- 
dence could be received to show the circumstances which ren- 
dered the grant under which defendant claimed void; and upon 
this being shown, whether the court could declare the grant 
void; it being contended on behalf of the defendant that al- 
though the grant under which he claimed title to the land was 
void, yet a court of law will not receive parol evidewe on a 
trial in ejectment to show the grant void, but that recourse 
must be had to a court of equity, or to that mode of- avoiding 
grants prescribed by the act of 1798, ch. 7. As the plaintiff in 
ejectment must recover by the strength of his own title, and not 
through the weakness of his adversary's, it also became a ques- 
tion whether the grants to the lessor of the plaintiff con- 
veyed to him a title; for the act of 1783, ch. 2, had (163) 
never been repealed by the Legislature. On 2 July, 
1791, a treaty was made by William Blount on behalf of the 
United States with the Cherokee Indians, and it is stipulated 
in said treaty that "the chiefs and warriors of the! Cherokee 
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i Nation, for themselves and the whole Cherokee Nation, their 
heirs and descendants, for a consideration therein expressed, 
release, quitclaim, relinquish and cede all the lands to the right 
of the line therein described"; and within the bounds therein 
described is the tract of land in question. I t  was contended 
that this treaty revested in the State of North Carolina the 
lands which the act of 1783, ch. 2, had vested in the Cherokee 
Indians ; that although the treaty contained no declaration that 
the cession and relinquishment of these lands were for the use 
of this State, yet that the treaty must necessarily receive this 
interpretation; and that the United States acquired no title to 
these lands by the said treaty. 

LOOKE, J. TO determine the questions arising in this case, it 
is necessary to consider the titles under which each party claims 
the land in dispute. The Legislature of this State in 1783 
passed an act declaring "that all the lands comprehended within . 
a line described in section 5 of said act shall be and are hereby 
reserved unto the Cherokee Indians and their nation forever," 
and in section 6 of said act further declaring "that no person 
shall enter and survey any lands within the bounds set apart for 
the Cherokee Indians under the penalty of £50; and all such 
entries and grants thereupon (if any such should be made) shall 
be utterly void." The defendant claims title to this land under a 
grant issued by the State of North Carolina to John Carson, 
bearing d a b  on 8 December, 1787, whilst the above recited act 
was in full force, and before any treaty was made with the Cher- 
okee Indiana by which they surrendered or relinquished any of 

the rights reserved to them by the act of 1783. It has 
(164) been determined by this Court, in Strother v. Avery (not 

reported), that a grant obtained under circumstances like 
the present is utterly void, and can convey no title to the 
grantee, upon two grounds: first, because the words of the act 
are imperative and declare the grant to be utterly void; and, 
secondly, because the officers of State were not authorized to 
issue grants for lands of this description; the State having by 
the act of 1783 divested itself of all title to the same. But 
i t  is contended that although the grant be void, yet a court of 
law will not receive parol evidence on a trial in ejectment to 
show the grant void, but recourse must be had to a court of 
equity, or to the mode of proceeding prescribed by the act of 
1798, ch. 7, establishing the court of patents. This Court en- 
tertains the opinion that it has always been competent for a 
court of law to receive parol evidence of the location of each 
tmct of land described in a grant, and that in many cases it is 
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only by such kind of testimony a grantee can show the situa- 
tion of the land mentioned in the plaintiff's declaxation or in 
defendant's grant; and wherever i t  is shown that the land 
claimed by the defendant is situate within the bounds allotted 
to the Indian Nation, then the grant becomes ips0 facto void; 
i t  requires no act to be done, no ceremony to be performed to 
avoid it, but it is of itself a mere nullity. Besides, it is compe- 
tent for a court of law at all times to receive parol evidence to 
show that the officers of State, who haveasigned and attested 
the grant, were not authorized or empowered to issue a grant 
for lands of a particular description; for if they exceed the 
authority delegated to them by law, their acts have no force nor 
validity; and would it not be absurd to say that a grant issued 
by an individual not known as an officer of the Government, 
and clothed with no authoritv. could not be declared void in ", 
a court of law, but that recourse must be had to a court of 
equity? Grants of this description differ essentially from those 
where the officers had the power and authority by law to issue 
the grant, but which grant may have been obtained 
irregularly and without conforming to the requisites (165) 
prescribed by the act of 1777, which irregularity and 
want of conformity might render the grant voidable by the 
person injured thereby. Upon this difference courts of law 
have heretofore founded their decisions. I n  the first class of 
cases they have received parol evidence and declared the grants - 
void. U w h e r s i t y  v. Johnson,  2 N. C., 373. But in the second 
class of cases where the grant has been irregularly issued, they 
have said that the party wishing to avoid it must apply to a 
court of equity; that it would be productive of the most dan- 
gerous consequences to avoid it by parol testimony. Reynolds  
v. Plimn, 2 N. C., 107. The present case falls within the de- 
scription of the first class of cases, and it is sufficient to say 
that in this case and between these parties, and on a title like 
the defendant's, a court of law will receive parol evidence and 
declare such a grant void, without deciding the general ques- 
tion or any other than the one submitted. 

Having declared the power of the Court, upon a trial at law, 
to receive evidence to show the defendant's grant to be void, 
we are next to determine how far the title of the lessor of the 
plaintiff will enable him to recover. He claims title under a 
grant from the State of North Carolina bearing date 19 May, 
1803, and founded on an entry made in 1791. To ascertain 
the validity of this grant, it may be necessary to take into view 
some proceedings of the General Government as well as of the 
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Legislature of this State relative to the lands allotted to the 
Cherokee Indians by the act of 1783. The first and most im- 
portant is the treaty made by William Blount with the Chero- 
kee Indians, on 2 July, 1791, William Blount then being Gov- 
ernor of the territory of the United States south of the River 
Ohio and superintendent of Indian affairs for the southern 

district. By the foprth article of this treaty it is de- 
(166) clared "that the chiefs and warriors of the Cherokee Na- 

tion, for themselves and the whole Cherokee Nation, 
their heirs and descendants, for a consideration therein ex- 
pressed, release, quitclaim, relinquish and cede all the land to 
the right of the line therein described." And within the bounds 
thus ceded is the tract of land in question. I n  1791 the Legis- 
lature of North Carolina passed an act declaring "that a part 
of Rutherford and Burke counties should form a separate and 
distinct county by the name of Buncombe," and particularly 
describes the boundary lines of said county, which lines include 
the land covered by the plaintiff's grant. I t  is further de- 
clared by the said act, "that the justices of Buncombe shall 
have the same powers and jurisdiction as tbe justices of the 
peace have in any other county in this State." By the provisions 
of the act of 1777 (Iredell Rev., 292)) i t  is made "the duty 
of the justices of the peace of each county to elect an entry- 
taker, who shall receive entries for any lands lying in such 
county which have not been granted by the crown of Great 
Britain or the Lords Proprietors of Carolina or any of them 
in fee before 4 July, 1776, or which accrued or shall accrue to 
the State by treaty or conquest." Under these provisions the 
lessor of the plaintiff, after the county of Buncombe was formed 
and the Indian claim extinguished by Blount's treaty, entered 
with the entry-taker of Buncombe County the land in question, 
and on 19 May, 1803, obtained a grant for the same. The 
validity of this grant is now to be decided, for the plaintiff in 
this action must recover by the strength of his own title, and 
not through the weakness of his adversary's. To the title thus 
adduced two objections are made by the defendant's counsel: 
first, that the act of 1783 remains unrepealed and in full force, 
and that section 6 of that act attaches to this grant with the 
same force as to the grant set up by the defendant; and, sec- 
ondly, that by the treaty these1 lands were ceded to the General 
Government, and not to the State of North Carolina. AS to 

the first objection, the answer is, that although the act 
(167) of 1783 has not been expressly repealed by the Legis- 

lature, yet it is effectually and substantially repealed 
by the treaty. The act of 1783 was evidently made to preserve 

128 



N. C.] JULY TERM, 1807. 

peace with that tribe of Indians who by the extension of fron- 
tier settlements had become near neighbors to the inhabitants 
of the western part of Burke County, which peace would proba- . 
bly be broken, and the advantages contemplated by the Legisla- 
ture in this donation entirely frustrated, if any individual was 
suffered to interfere with the rights secured to the tribe by the 
act of 1783. But when that tribe of Indians voluntarily and 
for a valuable consideration surrendered up their claim, no 
injury could ensue to the Indians by entering those lands; for 
whether they were occupied or remained vacant was to the 
Indians a matter of indifference from the moment of the ratifi- 
cation of the treaty. The reason and poliey of the prohibition 
contained in the act of 1'183 ceased, and with i t  the prohibition 
itself. The second objection seems to be equally unfounded. 
These lands having once belonged to the State of North Caro- 
lina and having been granted by the State to the use of the 
Indian Nation, revested in the State when that use expired 
and the, Indians released all claim to the same. No expression 
is used in the treaty to convey these lands tov the General Gov- 
ernment; and although the Indian title was extinguished by 
the General Government, it does not follow that the title rests 
in them, for since the adoption of the Federal Constitution the 
power of making treaties is surrendered by each State to the 
General Government, and through them alone Indian claims 
are to be extinguished; and these lands lying within the bound- 
ary of this Statk, acknowledged by the Federal Government 
when received into the Union, must remain the lands of this 
State until she cedes them away. Judgment must therefore be 
entered for the plaintiff. 

STONE, J. The defendant has certainly acquired no title by 
the grant to him from the State; and without entering 
into the consideration of the general question, whether (168) 
par01 evidence may be introduced to invalidate a grant 
on all occasions, this case may be decided upon its own special 
circumstances. For the evidence which locates and points out 
a subject for the operation of the grant, at the same time 
proves that the land which it purports to convey was not, at 
the time it has date, subject to be so granted. Upon the second 
point i t  mag be observed that neither the European govern- 
ments nor the Governmelit of the United States, nor that of 
North Carolina, have considered the Indian title other than a 
mere possessory right; and the Government of the United 
States as well as the gove~rnments of the several States have 
claimed' and respected in each other the claim to exclusive 
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jurisdiction and title to territory occupied by the Indian tribe&. 
The treaty of 1791, with the Cherokees, cannot be considered, 
therefore, as conveying a title to the soil of this land to the 
United States. I t  can only be received ?as a relinquishment of 
that possessory right which alone had been yielded to the In- 
dians. This right did, of course, vest according to the prece- 
dent claims of North Carolina, known and admitted by the 
United States themselves. I t  is true, the treaty was made 
by the United States; because by the Federal Constitution the 
General Government had been made the agent of North Caro- 
lina for that purpose. 

Let judgment be entered for the plaintiff. 

Cited: Tyrell v. Mooney, post, 404; Stanmire v. Powell, 35 
N. C., 315; Lovingood v. Burgess, 44 N. C., 408; Barnett v. 
Woods, 58 N. C., 433; Dugger v. McKesson, 100 N. C., 11; 
Brown v. Brown, 103 N.  C., 219, 20, 21; Gilchrist v. Middle- 
ton, 107 N. C., 679 ; Wool v. gaunders, 108 N.  C., 136; Bd. of 
Education v. Makely, 139 N. C., 37; Fmzier v. Cherokee In- 
dians, 146 N. C., 481. 

THE1 GOVERNOR v. HENRY B. HOWARD. 

From Wilmington District. , 

Where A sold to B a negro slave, knowing that the slave had been 
imported into this State, contrary to the act of 1794, ch. 2, he is 
liable to the penalty of £100, although he was ignorant of such 
fact when he bought the slave. 

THIS was an action of debt brought on the second section of 
the act of 1794, ch. 2, to recover from the defendant the pen- 

alty of 1 0 0  for selling to Benjamin Smith a negro 
(169) slave imported into the State contrary to the provisions 

of said act, knowing him to have been so imported. The 
defendant pleaded the general issue. The judge charged the 
jury that if the evidence adduced satisfied them that the de- 
fendant knew of the illegal importation at the time of his sale 
to Smith, they should find a verdict for the plaintiff, although 
it should appear that the defendant purchased the said slave 
honestly and without knowledge of the importation. The jury 
found a verdict for the plaintiff, and the defendant having ob- 
tained a rule to show cause why a new trial should not be 
granted, on the ground of misdirection by the court, the case 
was sent to this Court for the opinion of the judges. 
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GOVERNOR v. HOWARD. 

The act of 1794, ch. 2, see. 2, declares "that every person 
importing or bringing slaves or indented servants of color into 
this State after the first day of May the next ensuing, by land 
or water, contrary to the provisions of this act, shall forfeit 
and pay the sum of $100 for each and every slave or indented 
servant of color so imported or brought. And every person who 
shal1,knowingly sell, buy or hire such slave or indented servant 
of color shall in like manner forfeit and pay the sum of £100 
for each and every slave or servant of color so sold, brought or 
hired; one moiety to him or them who shall sue for the same, to 
be recovered in the name of the Governor for the time being, by 
action of debt, in any of the Superior Courts of Law in this 
State." The defendant is charged with the forfeiture for hav- 
ing knowingly sold to Smith a slave imported contrary to the 
provisions of this act. He rested his defense upon this ground, 
that he was an honest purchaser of the slave without notice of 
his illegal importation, and that a sale to Smith under subse- 
quent notice of this fact did not incur the forfeiture. 

A. Noore for defendant. 

BY THE COURT. Let the rule to show cause why a (172) . new trial should not be granted be made absolute. 

Cited: Hulin v. Biles, 4 N. C., 626; S. v. Cress, 49 N. C., 
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BACKHOUSE v. SNEED. 

I From New Bern District. 

A, being the owner of a vessel "lately completely repaired," took on 
board for freight 270 bushels of corn. The rudder was broken by 
the sea, the vessel wrecked and the corn lost. The rudder pre- 
sented an external appearance of soundness, but was internally 
rotten. And that fact not known to A. He is liable for the loss 
of the corn. ' 

THE defendant sailed from the port of Wilmington to that 
of Topsail, both i n  this State, in  a small schooner owned and 
commanded by himself and on a voyage for his own benefit, 
having on board property belonging to himself. A t  Topsail 
he was induced by request of plaintiff to proceed with his cargo 
to Swansborough, and to take on freight for the plaintiff 270 
bushels of corn. Defendant sailed for Swansborough, but was 
compelled by stress of weather to put in a t  New River and to 
stay there two days. I n  going out, the rudder of the schooner 
was broken by the sea on the bar of New River Inlet;  
the vessel consequently went on shore, was wrecked and (174) 
her cargo lost. It appeared in evidence that the vessel 
had lately been completely repaired by a skillful workman; but 
the rudder, though presenting an external appearance of sound- 
ness, was internally rotten, and that the breaking of the rudder 
was owing to its rotten stake. This defect of the rudder was 
not proved to have been known to defendant. No evidence was 
given nor was i t  pretended that defendant had ever before this 
occasion carried goods for freight. 
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The jury under charge of the court found a verdict in favor 
of the plaintiff for the value of the corn, and i t  is submitted 
to the Court upon this statement whether a new trial should 
not be awarded. 

J .  Sta,+y for plaintiff. 
W .  Gastom for defendant. 

TAYLOR, J., delivered the opinion of the Court. Whatever 
doubts formerly prevailed as to the extent of a carrier's respon- 
sibility, the law seems now to be well settled that he is liable 
for all losses except such as happen by the act of God or the 
enemies of the State. All accidents which can occur by the 
intervention of human means, however irresistible they" may 
be, he is considered as insuring against. And this was held to 
be law, although the charge of negligence stated in the decla- 
ration was expressly negatived. ' Forward v. Pittard, 1 Term, 
27. The principle of this liability seems to be the public 
employment which carriers exercise, so that persons induced to 
confide in them in the course of business may receive all pos- 
sible security. Coggs v. Bernard, 2 Ld. Ray., 117. 

A stronger case cannot well be put than of Dale v. Hale, 
1 Wills., 281, in which i t  was holden to be no excuse that the 
ship was tight when the goods were placed on board, but that 
a rat by gnawing out the oakum had made a small hole, through 

which the water had gushed. Sir William Jones, in dis- 
(175) cussing this subject in his Law of Bailments, seems to 

consider that the exception as to the act of God and 
public violence is in truth part of the rule, and that the re- 
sponsibility for a loss by robbers is only an exception to it, 
founded on a maxim of policy and good government to prevent 
confederacies between carriers and robbers. H e  holds that a 
carrier is regularly liable for neglect, and that such is the true 
principle of the decision in Dale v. Hale, .although i t  is not 
mentioned by the reporter. Lord MamsfieTd, in Fowa,rd v. Pit- 
taro?, concurs in the opinion of Sir William Jones as far as it 
extends, but in addition to the negligence for which he is liable 
and may be sued on his contract, he holds that a carrier is in 
the nature of an insurer by the custom of the realm, that is, by 
the cdmmon law, so that his contract binds him to due care and 
diligence; and even with the best care and diligence, the com- 
mon law, applied to the nature of his employment, renders him 
responsible for inevitable accidents, if not occasioned by the act 
of God. 

Admitting, however, that a carrier was liable only to the 
extent of his contract, and that ordinary negligence must be 
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proved against him in order to recover for a loss, i t  may be asked 
whether, if such negligence may be imputed in Dale v. Hale, 
the charge is not a t  least as well grounded in the present case. 
I t  certainly was as easy to guard against the defectiveness of 
the rudder by a proper examination as to prevent a hole being 
made in the bottom of the vessel in the other case, where the 
hold was charged with goods and the vessel pursuing her voy- 
age. The declaration, however, in the case cited was founded 
on the contract and not on the custom, and the Chief Justice 
says that everything is negligence that the law does not excuse. 
Judgment for the plaintiff. 

Cited: Parker v. Gilliaon, 23 N. C., 551. 

JOHN BATE'MAN v. JOHN MAF&INBR. AND WIFE. 

From Edelztom District. 
The testator signs his will; it is then attested in his presence by one 

witness. The testator inserts the "date" and the ward@ "my 
dearly beloved," and has it attested in his presence by another, 
witness. Testator then acknowledges the execution of the will in 
presence of both witnesses. This is a valid execution and good 
to pass testator's real and personal estate. 

THE testator signed this will and i t  was attested in his pres- 
ence by h v i  Bateman. The testator then inserted the date 
and the words, ' h y  dearly beloved"; he then caused it to be 
attested in his presence by Woolsey Hathaway, and afterwards 
acknowledged in the presence of both of the witnesses that i t  
was his act and deed for the uses therein mentioned. It was 
submitted to the Supreme Court to decide whether this will was 
good to pass the real as well as the personal estate of the testator. 

LOCKE, d., delivered the opinion of the Court. The will 
.being signed by the testator in the presence of one witness and 
afterwards acknowledged in the presence of the other, and 
finally acknowledged in the presence of both, has been executed 
with due solemnity and in a fair and valid manner; and al- 
though the testator, in the interval between the attestation of 
the first and second witness, inserted these words, "dearly be- 
loved,'' and also the date to the will, yet this addition being 
wholly immaterial, produces no alteration therein. The Court 
is therefore of opinion that the will has been well executed and 
is sufficient to pass both the real and personal estate therein 
mentioned. 
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YOUNG, ALSTON & CO. v. WELDON'S REPRESENTATIVES AND 
DENVI SEZDS. 

From Halifax District. 

The whole estate of a deceased debtor being liable to the creditor, if 
owing to the removal of one or more of the legatees from this 
State, or any other cause, the estate of the testator in his or 
their hands cannot be reached by the creditor here, the other 
legatees within the reach of the process of the court are liable 
to the creditor for his whole debt, if their legacies amount to so 
much; and if one legatee pay more of the testator's debts than 
another, it is a question of contribution between him and the 

r other legatees. 

THIS bill was f2ed in the Court of Equity for Halifax Dis- 
trict 'against the representatives and devisees of Samuel Wel- 
don, deceased, praying that they might be decreed to pay to 
complainants the amount of a debt which the said Samuel 
owed to them at the time of his death. The court having 

directed an account to be taken by the master, of the 
(177) principal and interest of the debt due to complainants, 

and also the value of the several legacies bequeathed to 
the defendant by the said Samuel in his last will; and the mas- 
ter having made his report, the cause came on to be heard upon 
the bill, answers, exhibits and master's report, when the court 
decreed that the complainant recover from the defendants the 
sum of £380 with interest till paid, and that executions issue 
against Benjamin Weldon, administrator of Penelope Simmons, 
for the sum of £126 13 4 ;  against William Weldon for the 
sum of £42 4 6 ;  against Benjamin Weldon for the sum of 
£42 4 6 ;  against Penelope Weldon for the sum of £84 8 10; 
and against John Carter and Martha, his wife, for the sum of 
£84 8 10; the same being their respective proportions of the 
said debt, due regard k i n g  had to the amount of their several 
legacies from the personal estate of said testator. And the 
cause was ordered to be retained for further directions, in case 
any of the said defendants had become insolvent, or removed' 
themselves and their property out of this State, or any other 
cause whereby the complainants could not have the effect of 
their execution against them. I t  was also ordered that the de- 
fendants pay the costs in the same proportion as the debt. 

At a subsequent term, i t  being moved on the part of the com- 
plainants, in consideration of the removal from this State of 
Benjamin Weldon (who was the administrator of Penelope 
Simmons), and who was also subjected by the above decree to 
the payment of the several sums therein mentioned, that the 
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other parties now within the, reach of the prooess of the court 
should be made liable for their shares, if the property which 
they had received should amount to so much, it was referred to 
this Court for judgment thereon. 

TAYLOR, J., delivered the opinion of the Court. Nothing ap- 
pears in this case to show any consent on the part of the 
complainants to relinquish the claim which they have (178) 
against the defendants, who are chargeable in respect of 
the property they have as legatees. The whole fund is liable to 
the creditor, and if any one of the legatees pay more than his 
proportion, it becomes a question of contribution between him 
and the others; but is no answer to the creditor, while any- 
thing remains of the testator's property in his possession. I t  
is very proper for the court to adjust these proportions for the 
convenience of the parties, but if one legatee remove his share 
out of the reach of the creditor and without his connivance, he 
has an undoubted right to procure satisfaction from the others. 
The motion of complainants must therefore be allowed. 

Cited: Qrigg v. William, 51 N. C., 518. 

-- 

NEWNAN r. NEWNAN. 

Fvorn Rowan. 

An appeal bond cannot be legally executed after the rise of the 
Uounty Court, nor will the appeal be sustained unless the bond is 
executed in the County Court. The Superior Court cannot take 
a bond to sustain an appeal. 

THF: plaintiff prayed an appeal from the judgment of fhe 
County Court of Rowan, but did not execute an appeal bond 
until after the rise of said court. The transcript of the record 
was filed with the clerk of the Superior Court, and the defend- 
ant's counsel moved to dismiss the appeal, upon the ground that 
the appeal bond had not been legally executed; and the plain- 
tiff moved for leave to execute an appeal bond in that court. 
The case waB sent to this Court upon the question whether an 
appeal bond, taken after the rise of the County Court, is good 
to sustain the appeal; if not, whether the Superior Court can 
take a bond to sustain it. 
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LOCPE, J., delivered the opinion of the Court. The act of 
Assembly regulating appeals from the County to the Superior 
Court declares, "that all persons dissatisfied with the judgment 
of the County Court shall be entitled to an appeal to the Supe- 
rior Court; but before obtaining the same shall enter into bond 

with two sufficient securities for prosecuting the same 
(179) with effect." I t  seems, therefore, that the County Court 

have no power or authority to grant an appeal until they 
have received from the appellant a bond and adjudged that the 
security offered is sufficient. If, therefore, the party fail, dur- 
ing the sitting of the court, to obtain an appeal by executing a 
bond according to the provisions of the act, he is precluded for- 
ever thereafter from obtaining the same. The Court is there- 
fore of opinion that this bond being executed after the rising 
of the County Court, the appeal intended to be prosecuted 
thereon cannot be sustained, and that the Superior Court have 
no authority to take a bond to sustain it. The appeal must 
therefore be dismissed. 

BLACKLEDGE v. SCALES. 

From Rowam. 

A receives money for B and pays it to C,  who says he is authorized 
by B to receive it. B sues A for the money. C is a competent 
witness to prove that B authorized him to receive the money of A. 

THIS was an action brought to recover money had and re- 
ceived by defendant to the use of the plaintiff. Defendant, 
being deputy sheriff of Rockingham County, received an execu- 
tion at the instance of the plaintiff against one Patterson, upon 
which he received the money claimed by the plaintiff in this 
action. Defendant alleged that he had paid the money to the 
plaintiff, etc. And to prove the payment he offered in evidence 
the receipt of Alexander Tate for the money, saying that Tate 
had been authorized by the plaintiff to receive i t ;  and the prin- 
cipal question in the case was whether Tate could be examined 
as a witness to prove that plaintiff had authorized him to re- 
ceive the money of defendant. No written authoety to receive 
it was given to Tate. 

BY THE COURT. We are of opinion that Tate is a competent 
witness to prove that plaintiff had authorized him to receive 
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the money of defendant, on the ground that he is equally liable, 
let the judgment be for or against the plaihtiff. Espi- . name, 332. For, should the plaintiff recover against (180) 
Scales, then Scales would recover of Tate; and if plain- 
tiff cannot recover against defendant, then he would be entitled 
to recover against Tate; so that as between the parties he 
stands indifferent. 

. 
TURRENTINE v. MURPHET. 

From Orange. 

A creditor is not liable for the maintenance of his debtor in jail upon 
a ca. sa. unIess he discharges the deFtor, and the debtor be un- 
able to pay for such maintenance. 

THIS was an action brought by the plaintiff as keeper of the 
public jail of Orange County to recover of defendant the 
amobnt of certain prison charges which had accrued by the de- 
tention in prison of one Joseph Street, confined at the instance 
of the defendant upon a writ of capias ad satisfaciendum. I t  
was agreed that Street was at the time of his commitment and 
still continued to be possessed of property more than sufficient' 
to pay for his own maintenance. He was in prison upon the 
writ aforesaid when this action was brought; and the question 
submitted to this Court was whether the defendant was liable 
to the plaintiff for the maintenance of Street in prison. 

BY THE COURT. We are not aware of an+ law bv which the 
defendant in this instance is liable to pay fbr the Gaintenance 
of a prisoner committed on a writ of capias ad satisfaciendurn. 
The act of 1773, ch. 4, sec. 9, relied upon for the plaintiff, 
seems alone to contemplate a case where the party at whose 
instance the prisoner is confined thinks proper to discharge 
him, and he should prove unable to pay his fees. But as this 
case states the pfisoner to be fully able to pay his fees, and 
that he has never been discharged by defendant, the Court can 
perceive no ground on which the defendant can be made liable 
to the plaintiff's demand. 

Overruled: Veal v. Flake, 32 N. C., 422. 
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SWEANY v. HUNlXR. 

From Johnston. 

A witness summoned in a suit failed to attend ; he was called out, his 
forfeiture recorded, and judgment wisi entered against him. The 
party at whose instance he was summoned promised that if he 
would attend the next term and give his testimony, the forfeiture 
should not be enforced against him. He did attend, but the for- 
feiture was enforced. He brought this suit to recover damages 
for breach of the promise. The promise is without consideration, 
as i t  was only *to induce the plaintiff to do that which it was his 
duty to do, without reward, except such as is allowed to wit- 
nesses for their attendance. 

(181) THE plaintiff was summoned as a witness for the de- 
fendant in a suit brought by him against one Jesse 

Mitchell, and failing to attend pursuant to the subpcena served 
on him, he was at June Term, 1800, of Johnston County Court, 
called out and judgment lzisi for the forfeiture, @en by the 
law for his failure to attend, was entered against him. After- 
wards it was agreed between the plaintiff and defendant that 
if plaintiff would attend at next term of the court and give his 
testimony, the defendant would save him harmless as to the 
forfeiture aforesaid. The plaintiff did attend at the next term 

*and gave evidence and the case was tried; after which defendant 
sued out a scire facias against plaintiff upon the conditional 
judgment aforesaid, to which scire facias the plaintiff pleaded 
that he had not been subpoenaed. The jury found against the 
truth of this plea; the judgment was rendered absolute upon 
the scire facdas, execution issued, plaintiff's lands were sold, exe- 
cution satisfied and the money paid to defendant. This wit 
was brought to recover damages for the breach of the agree- 
ment aforesaid, and it was submitted to the Supreme Court to 
decide whether there was a sufficient consideration to support 
the promise made by defendant to save plaintiff harmless as to 
the forfeiture. 

LOCKE, J., delivered the opinion of the Conrt. To ascertain . 
whether there is a sufficient consideration in this case to support 
an assumpsit, it is first necessary to examine whether the plain- 
tiff was not bound to attend the court by operation of the sub- 
pcena and without any additional recompense or reward. The 
act of 1777, ch. 2, declares "that every witness being summoned . 
to appear in any of the said courts in manner as hereinbefore 
described, shall appear accordingly, and continue to attend from 
term to term until discharged by the court or the party at  whose 
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instance such witness shall be summoned; and in default 
thereof ahall forfeit and pay to the person at  whose in- (182) 
stance the subpcena issued the sum of £50, and shall be 
further liable to the action of such party for the full damages 
which m&y be sustained for want of such witness's testimony, 
who shall recover the same by scire facim, with costs." From 
this section the Court infers that to enforce the attendance of 
a witness at each and every term during the continuance of the 
suit, it is only necessary that he should be subpcenaed once ; and 
if he fail and is called out, the forfeiture of £50 does not re- 
lease the witness from an obligation to attend at the subsequent 
term. And this inference the Court draws from two considera- 
tions: first, because the law declares that he shall continue to 
attend from term to term until discharged by the court or the 
party at whose instance he was summoned, and is altogether 
silent as to the forfeiture operating to release him; it states 
expressly how long he shall attend under the subpcena and how 
he is to be released; and, secondly, because the damages which 
the act gives the remedy to recover against the witness could 
never be obtained or enforced if, upon the first default made by 
the witness, calling him out upon his subpoena was to release 
him from further attendance. Nor until he was examined 
upon the trial of the cause, few instances would occur in which 
the plaintiff would be enabled to ascertain what the witness 
could have proved had he attended, and what proportion of 
damages he sustained on account of his nonattendance; and if 
he is to be discharged upon the first forfeiture, the plaintiff 
would be deprived of this additional remedy. But if the con- 
struction given by the Court to the act of Assembly be correct, 
the remedy is easy and the proof plain. Suppose a witness to 
be so material that on his testimony alone a particular point 
in the cause can be .supported, and he fails to attend pursuant 
to the subpcena served on him: he is called out, the plaintiff 
compelled to suffer a nonsuit by reason of his non- 
attendance, or to continue the case, or, being nonsuiteid, (183) 
prays to have the nonsuit set aside and the cause re- 
instated, which is granted to him upon payment of all costs up . 
to that time. At the next term the witness attends, the cause 
is tried, and the plaintiff recovers. Surely, the  lai in tiff would 
be entitled to recover these costs by way of damages sustained 
by him from the absence of the witness. But it is said that the 
part of the act can still be enforced by taking out a second sub- 
pcena. This would expose the plaintiff to more trouble and 
expense than the law intended to impose upon him; and if the 
Legislature had intended to expose him to this trouble and ex- 
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pense, they would have expressed such intention; but they have 
expressly said the contrary by compelling the witness to attend 
until discharged under one subpcena. Suppose the mode of 
suing out other subpcenas upon the default of witnesses was 
adopted, and in a case where there might be twenty witnesses, 
each witness fails to attend for two or three terms and is called 
out at each court, and new subpcenas are issued, the plaintiff 
finally recovers: would it be just or fair to make the defendant 
pay for all these subpcenas? or would it be any object to the 
plaintiff to bring an action on the case against each witness to 
recover the costs of single subpcena? If not, then this addi- 
tional expense is to be incurred by the plaintiff, who has ob- 
tained his judgment and who, the law intends, should recover 
all his costs. The Court is therefore of the opinion that this 
witness was under an obligation to attend the courts without 
any additional reward, and by virtue of his subpcena; and if 
so, the promise on which this suit is brought is without consid- 
eration, and must be regarded as a nudum pactum. I t  is a rule 
well settled, that an msumpsit will not lie to recover money 
promised for doing that which it was the party's duty to do 
without reward. Stotesbury v. Smith,  2 Bur., 924. Judgment 
must be entered for the defendant. 

Cited: .Fulbright v. McElroy,' 32 N. C., 42. 

LEDBETTER v. LOFTON, ADMINISTRATOR OF DTTNN. 

From Rowan. 

Affidavits map be read to support the affidavit on which the writ of 
certiorari was granted, as well. as to contradict that of the de- \ 

fendant to the writ, and depositions taken in a suit then pending 
between the same parties may be read upon a motion to dismiss 
the certiorari. 

A CERTIORARI was obtained by Ledbetter to repeal letters of 
administration granted to the defendant Lofton on the estate of 
Allen Dunn, deceased. The certiorari was obtained pending a 
suit brought by Lofton as administrator of Dunn against Led- 
better, to recover sundry negroes in the possession of Ledbatter, 
in which suit several depositions had been taken. The certio- 
rari was obtained upon the affidavit of Ledbettar, who set forth 
that the letters of administration had been granted to Lofton 
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by the County Court of Montgomery, and after stating the facts 
upon which the application to repeal the letters was founded, 
he prayed that a writ of cer t i o ra r i  might be granted, to be 
directed to the sheriff of Montgomery, commanding him to go 
to the justices of the Court of Pleas and Quarter Sessions for 
Montgomery County and to the clerk of said court and cause: 
them to certify the record of granting of letters of adminis- 
tration of the estates of Allen Dunn, deceased, to Lewis Lofton, 
to the judges of the Superior Court of Law for the district of 
Salisbury. Upon the return of this writ of cer t i o ra r i  into the 
Superior Court of Law for Salisbury District, Lofton 61ed his 
affidavit contradicting many of the facts contained in the afi- 
davit of Ledbetter and moved that the cer t i o ra r i  be dismissed. 
Upon which the counsel for Ledbetter moved for leave to offer 
to the court &davits to support the affidavit of Ledbetter upon 
which th6 c e r t i o r a r i  had been granted, and also to contradict 
the affidavit of Lofton. A motion was likewise made to read 
to the court certain depositions taken in the suit aforesaid. 
And the following questions were ordered to be sent to this 
Court for decision : 

1. Whether affidavits filed at or after the return of the cer- 
t i o r a r i  can be read to support the affidavit upon which the 
cer t i o ra r i  was granted. 

2. Whether affidavits filed at the same term can be (185) 
read to contradict the affidavit of Lofton. 

3. Whether the depositions taken in the suit wherein Lofton, 
administrator of Dunn, was plaintiff, and Ledbetter was de- 
fendant, p~evious or after the cer t i o ra r i  was granted, can b 
read in thls case. 

BY THE COURT. We are of the opinion that affidavits m g  
be read to support that' on which the cer t i o ra r i  was granted, as 
well as to contradict that of Lofton; and that the depositions 
stated in the case may also be read. 

Nom.-This case was subsequently referred to this Court, at Julg 
Term, 1809, post, 224, upon the question whether proceedings to re- 
peal letters of administration ought not to commence in the court 
which granted the letters, and the Cburt held that they ought, and 
therefore dismissed this certiorari. 
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Dm ON DEMISE OR THE TnUSTmBS OF THE' UNIVERSITY OF 
NORTH CAEOLINA v. CAMPBELL. 

~ Fvom Orange. , 
Reither the act of 1W, repealing the laws granting escheated lands to 

the Trustees of the University, nor bringing a suit by the 
Weator  under the act of 1801, suspends the statute of limita- 
tions as to the trustees, whose right was sought to be divested 
by those acts. 

I Tars waa, an ejectment for a house and lot in the town of 
l3illsborough. Andrew Watson, of North Britain, was seized 
~f the said lot, and he dyinp without leaving any person in the 
United Stat& oapable of taking from him by descent, the lot 
woheatad and vested in the Trustees of the University under 
thEi act of 1791, which granted to the said trustees all the lands 
within this State which had escheated or should thereafter 
dcheat. The lot in question escheated previous to 1800, in 
which year the Legidature passed an act declaring "that all 
acts and clauses of acts which before that time granted power 
to the Trustees of the University of North Carolina to seize 
and pomw any escheated or confiscated property, real or per- 
sonal, were thereby repealed and made void; and that all 
emheated ar  confiscated property which the said trustees had 
not legally sold by virtue of said laws should revert ta the State 

and be considered the property of the same as though 
(186) the said laws had never been passed." The Legislature 

at  the next seclsion, in 1801, passed an act directing the 
judges of the Superior Courts to appoint escheators and com- 
missioners of confiscated property, whose duty i t  should be to 
sue for and reduce into possession all escheated and confiscated 
property to the use of the State. Under this act Henry Shep- 
pard was appointed escheator for Hillsborough District, and 
instituted suit against the defendant for the lot in question. 
Pending this suit, the case of the Trustees of the University 
against Foy was deaided in this Court, in which this Court 
decided that the act of 1800 aforesaid was unconstitutional and 
void, and that the rights granted to the trustees by the act of 
1791 remained unimpaired. I n  consequence of this decision, 
Sheppard dismissed the suit aforesaid which he had instituted 
on behalf of the State, and the Trustees of the University 
brought the present suit. More than seven years had elapsed 
from the time of the escheat to the commencement of this suit, 
during which time the defendant and those under whom he 
daimed had possession of the lot under color of title. And it 
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was agreed that in this case the statute of limitations barred 
the right of entry in the lemors of the plaintiff, unless the said 
statute was suspended in its operation as to them, either by the 
act of 1800 or by the commencement of the suit aforesaid by 
Sheppard at the instance of the State under the act of 1801. 
And i t  was referred to this Court to decide whether the statute 
of limitations was suspended as to the lessors of the plaintiff, 
by both or either of these events. 

TAYLOR, J., delivered the opinion of the Court. I n  deciding 
this caw against the plaintiffs we cannot but feel the extreme 
rigor and hardship which result from the application of a rule 
of law which, however we are bound to administer, we have no 
power to relax. We should seize with avidity any solid ground 
or principle upon which we could consider the act of limitations 
to be suspended ; because the forbearing to sue has arisen 
from deference to a legislative act which, until it was (187) 
submitted to a judicial examination, was believed to be 
obligatory upon the plaintiffs. But we know of no authority 
which will warrant us in adding this to the exceptions contained 
in the act of limitations. Nor do we conceive that a suit being 
instituted on behalf of the State by the escheator will create a 
difference; for that claim was opposed to the claim of the trus- 
tees and was in consequence of the law by which their title was 
sought to be divested. 

WOODFORK v. 3ROMFIEil;D. 

From Stokes .  

The return of two nihils good service of a scire facias against bail. 

WOODFORK was bail for one Samuel Robinett in an action 
brought against him by Bromfield in Stokes County Court. 

, 

Bromfield obtained judgment and sued out a capias  ad satw- 
faciendum against Robinett, which was returned by the sheriff 
of Stokes " N o t  found." A scire facias was then issued against 
Woodfork, the bail, which was returned " N o t  found." An alias . 
scire facias wa4 issued, which was also returned " N o t  fouvd" 
Whereupon Bromfield signed judgment against Woodfork "ac- 
cording to scire facias," and sued out an execution. Woodfork 
brought a writ of error to reverse this judgment, and the error 
assigned was "that the scira facias upon which the said judg- 
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ment was rendered was not made known to Woodfork, the bail." 
And i t  was referred to this Court to decide whether there be 
error to reverse the judgment. 

BY THE COUET. The act of Assembly which gives the scire 
facias against bail says "that no execution shall isdue there- 
on until the same shall be made known to him." What shall 
be considered a sufficient making &own is a question of law, 

and i t  will be found in 4 Bac. Abr:, 422, that the return 
(188) of two nihils is considered as such; and the practice 

being uniform upon this point, we think it ought not now 
to be altered; especially as the plaintiff would thereby be with- 
out a suitable and just remedy in  cases where the bail should 
abscond, as no attachment would lie until there was a judg- 
ment against him; and i t  has been held that no suit can be 
brought upon bail bond. 

PEACE AND KITTRELL v. PERSON AND GORDON, BAIL OF 

MORRIS. 

Prom Granville. 

Surrender of the principal by his bail at any time before final judg- 
ment upon the soire facias discharges the bail from the costs of 
the &re facias. A witness summoned by each party to a suit is 
entitled to compensation from each. 

THE plaintiffs recovered a judgment against Morris in Gran- 
ville County Court, and after the return of a capias ad satis- 
faciendum against him they sued out a scirre facias against the 
defendants, who were the bail of Morris, upon which scire 
facias the plaintiffs obtained judgment, from which the defend- 
ants appealed to the Superior Court of said county; and the 
transcript of the record being filed with the clerk of the Supe- 
rior Court, the defendants brought Morris into court and sur- 
rendered him in discharge of themselves. The plaintiffs ad- 
mitted the surrender, prGed the body of said ~ o r r i s  into cus- 
tody and judgment against the defendants for the costs on the 

. sc i~e  facias up to the time of the surrender, which was objected 
to by the defendants. 

In this case each party had summoned the same person as a 
witness, who moved the court to prove his attendance against 
each; and two questions were referred to this Court: first, 
whether the plaintiffs were entitled to judgment against de- 
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fendants for costs upon the scire facias up to the time of the 
surrender; and, secondly, whether the witness summoned by 
each party was entitled to compensation from each. 

BY THE COURT. The surrender of the principal, being an 
effectual discharge of the bail, subjects the plaintiffs in the 
action to,. the costs. For the act of Assembly provides 
that the party cast shall pay the costs. Had the sur- (189) 
render been put in issue and found for the defendant, 
this muat have been the consequence, and the same effect must 
follow if the plaintiff, knowing that the surrender can be estab- 
lished, surceased his scire facias. 

A witness summoned for both parties is entitled to compen- 
sation from both; his delinquency would expose him to forfeit- 
ures at the instaace of both; it is but just that his punctuality 
should benefit him. 

THE EXECUTORS O F  ALLEN v. WATSON. 

A bequeathed negroes and other personal property to his wife during 
her life; ana after her death to be sold and equally' divided 
among his children. After her death, E converts the property to 
his own use. The executors of A can bring trover for this on-  
version. 

THIS was an action of trover, brought for certain horses, cat- 
tle and sheep bequeathed by the plaintiff's testator to his widow, 
in the words following, to wit: "I give and bequeath unto my 
beloved wife, Elizabeth Allen, six negroes, to wit, Idy, Fib, 
Nazora, old Jack, Nimbri and Squire; also, three horses, one 
by the name of Voltaire, one by the name of Brandy, and one 
by the name of Ball; also, ten cows and calves, eighteen head 
of sheep, four feather beds and furniture, and four lots in the 
town of Smithfield, known and distinguished by the numbers 
8, 9, 10 and 11, during her natural life, and af ter  her decease 
to be sold and equally divided among my children." After the 
death of Eli&abeth Allen, the widow, the defendant converted 
the personal property, mentioned in the above bequest, to his 
own use. The defendant at the time of the conversion was 
guardian to four out of five of the testator's children. I t  was 
contended on behalf of the defendant that the executors of 
Allen, after their assent to the bequest for Ffe, had no property 
in the articles converted, and could not brmg trover to recover 
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damages for the eonversion; and i t  'was referre& ta this 
(190) Court to decide whether the plaintiffs can svppmt this 

action. 

TAYLOR, J., delivered the opinion of the Court. The evident 
construction of this will is that after the life estate is exhausted, 
the executors shall sell the property for the benefit of the chil- 
dren. The assent operates only upon the life estate; because, 
before the remainder can vest in the children, a sale must take 
place. I t  is the circumstance by which this case is distinguiebed 
from the common cases, where an assent to the first taker vests 
the property in  the remainderman. The executor must be eon- 
sidered as trustee for the purposes of the sale and distribution 
amongst the children, and therefore have a right to recover. 
Judgment for the plaintiff. 

Cited: Acheson v. McCombs, 38 N .  C., 555 ; Baimm v.-Rrab, 
50 N.  C., 154; Windley v. Gaylord, 52 N .  C., 57; Mc&y v. 
Guidcen, 102 N. C., 24. 

. SAWYER ET AL. V. TRUEBLOOD'S EXECUTORS. 

A bequeaths personal property to his five daughters, naming them, 
"to them and their disposal." Three of the daughters die in the 
lifetime of testator. The shares given to the three who die are 
to be distributed amoug the next of kin of testator and do not 
survive to the other two daughters. 

JOSIAH TRUEBLOOD by his will bequeathed one-half of his 
movable estate to his wife, Elizabeth, during her natural life, 
and gave " to his daughters, Ruth, Hary, Sarah, Elizabeth and 
Anae, all the remaining part of his movable estate, to them and 
their clisposal." The daughters Mary, Sarah and Anne died 
in the lifetime of the testator. Ruth and Elizabeth intermar- 
ried with the plaintiffs Sawyer and Relf, and claimed of the de- 
fendants that part of the residue of the estate bequeathed to 
the three daughters who died in the lifetime of the testator; 
and i t  was referred to this Court to decide whether that part 
of the residue so bequeathed to the three daughters who died 
as aforesaid had lapsed and become subject to be distributed 
amohg the next of kin, or vested in the complainants as sur- 
vivors. 

TAYLOE, J., delivered the opinion of the Court. There being 
no words of severance in the' devise to the daughtersi i t  would 
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at common law have been a joint tenancy; but by the 
act of 1784 it is converted into 8s tenancy in common. (191) 
Each of the daughters, then, had a fifth of the residue 
bequeathed to her in common, and the shares of those who died 
in the' lifetime of the testator must be considered as so much 
of the testator's property undisposed of by will. ,As to thorn, 
the bequests have become void and cannot be elalmed by the 
~urvivors. 

WEST ET AL. V. COSZE, ADMINISTRATOR OF BLAmX). 

From GaswdZ. 
After the answer to an injunction bill has been filed, the biII cam& 

be amended before the hearing. Afftdavits wfff f~ot  be rec@++ed 
by the cpurt to support the all&gatiaa~ of sn injUn&bn Bill. 

 COMPLAINANT^ filed their bills in the Court of Equity for 
Gaswell County,. for the purpose of enjdnilrg a judgment at 
law recovered against them by the defendant. An in'nnatfon 
was granted and the defendant put in his answer. d e cause 
came on to be heard npon the bill and answer, and defendant's 
counsel moved to dissolve the injoaction; the ~ u n s e l  fox the 
complainants moved to amend the bill and also to read to the 
court sundry affidavits in support of the facts charged in the 
bill. The defendant's counsel had no grevioms no%ice of this 
motion to amend and read &davits; and i t  was referred to 
this Court to decide whether, upon the h a ~ i n g  of this bill and 
answer, the Court will allow complainants to amend; the bill or 
to read affidavits of other peraons in supp& of i'ts ellegil!tiom. 

BY THE COURT. After the answer to an injunction bill has 
been filed, the bill cannot be amended before the hearing, par- 
ticularly, if no previous notice of the amendment be given to 
the defendants. To permit such amendment would introdye 
improper delays in injunction causes, and other mischiefs which 
ought to be avoided. Nor will the Court permit the eompIain- 
ant to support his bill by affidavits of other persons. f t  has 
been the constant practice of the Court to decide injunotion 
causes upon the bill and answer; and although, in some 
instances, this practice mag produce an injury to a com- (192) 
plainant, it has been found to be salutary. The defend- 
ant has a judgment at law, and if he syears away the equity 
of complainant's bill, the injunction must be dissolved and the 
law take its course. 
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RUTH GIVINS v. BDWAKF) GIVINS' EXECUTORS AND 
DEVISEES. 

From Salisbury District. 

Testator directs his debts to be paid out of his personal estate; 
cha'rges his real estate with the maintenance of his wife; gives 
£1,000 to an only daughter, and after giving other pecuniary 
legacies, he gives the remainder of his estate to his three sisters; 
the personal estate is exhausted in the payment of debts. The 
legacy of £1,000 to the daughter is a charge upon the real estate. 

THE c~mplainant filed a bill in the Court of Equity for Salis- 
bury District against the executom and devisees of Edward 
Givins, deceased, to compel the payment of a legacy of £1,000, 
given to her by the said Edward in his last will. The personal 
estate had been exhausted in the payment of testator's debts, 
and the question sent to this Court was whether the legacy 
claimed by complainant was a charge upon the' real estate. 
The  testator, after directing his just debts and funeral expenses 
to be paid out of his personal estate, gives to his wife E1,000, 
and charges his real estate with her maintenance; then follows 
the beque3t to complainant: "I give and bequeath to my daugh- 
ter, Ruth, £1,000.'' He gives a few other pecuniary legacies, 
and then gives all the remaining part of his estate to his three 
sisters. The complainant was testator% only daughter. 

A. Hendersom for complainant. 

TAYLOR, J., delivered the opinion of the Court. The testator 
directs the fund out of which the wife's maintenance rhall be 
made, but is silent as to the pecuniary legacies. Re  is also 
particular in requiring his debts to be paid out of his personal 
estate; and this furnishes some implication that he did not also 
mean to render that liable to the payment of the' legacies. But, 
when he devises the remainder of his estate to his sisters, etc., 
.the necessary construction is that they shall be entitled to what- 
wer is left after the payment of his debts as well as legacies. 
f t  would be unreasonable to give the will such a construction as 

would give the sisters their residuum and deprive the 
' (194) daughter, an only one, of her pecuniary legacy; more 

. especially when it cannot be collected from the will that 
any intention of that s ~ r t .  was entertained by the testator. 

, . 
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BENZIEN v. LENOIR. 
--- 

BENZIEN ET AL. v. LENOIR ET AL. 

From Iredell. 

1. Deeds executed in Bngland, for lands in this State, were ,proved 
before the  lord mayor of the city of London, and the probate 
thereof certified under the seal of the mayoralty. They were 
then transmitted to this State; and arrived in 1771, but not regis- 
tered within twelve months thereafter. They cannot be read in 
evidence under the act of 1715, ch. 38, a s  that  act requires them 
to be registered within twelve months after their arrival. 

2. But the act of 1770, ch. 7, having declared "that all deeds, etc., not 
, already registered, acknowledged or.proved shall and may within 

two years after the passing of this act be acknowledged by the 
grantor, etc., or proved by one or more of the subscribing wit- 
nesses, and tendered to the registers of the counties where such 
lands lie, and shall be as  good and valid, etc., a s  if they had been 
acknowledged or proved and registered agreeably to  the direc- 
tions of any act of Assembly theretofore made," and the deeds 
having been registwed within two years from the passing of the 
act, shall be received in evidence. And a further probate of the 
deeds is not necessary, under this act, to  entitle them to registra- 
tion, they having been legally proved before. 

3. A power of attorney executed in 1772, in  Ireland, to sell lands in 
this State, and proved before the mayor of the city of Oarrick- 
fergus, in  1774, and the probate certified under the seal of the 
mayoralty, is  not admissible in evidence, as  there was no law be- 
fore 1793 for the probate and registration of such powers of 
attorney. 

4. d u d  this defect is not cured by a registration of the power of attor- 
ney, under the private act of 1782, ch. 36, see. 3, which directs 
"that this power of attorney shall be admitted to probate and 
registrat6on in the county of Willces, and be as  good and valid as  
if the confiscation acts had never passedv-for by this act a f z k  
lure probate a s  well a s  registration were necessary to give sa- 
lidity to the power of attorney. 

5. There being no law before 1793 for the probate and registration of 
powers of attorney to sell lands, a power of attorney proved be- 
fore a judge of our Superior C ~ u r t s  in 1779, and registered upon 
his certificate of probate, is not admissible in evidence. 

THE bill charged t h a t  t h e  complainants were members of the 
unitas fratrum of th i s  State, a n d  inst i tuted t h i s  suit o n  be- 
half  of themselves a n d  a l l  other  membeks of t h e  said 
urvitas fratrum. T h a t  i n  1754 t h e  E a r l  of Granvil le  (195) 
g ran ted  two t rac t s  of l and  lying i n  t h e  county of Wilkes, 
to  H e n r y  Cossart,  in. trust f o r  t h e  unitas fradrum. T h a t  Henqy 
Cossart died previous t o  1776, leaving Chris t ian Frederick 
Cossart, of t h e  county of Antr im,  i n  the kingdom of Ireland,  
his he i r  a t  law, upon whom t h e  sa id  l ands  descended. T h a t  
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Christian F. Cossart was, at the time of the descent, and still 
continued to be a British subject; that since the descent he had 
never come over into this State, and that by the declaration of 
American indepeadence he had become an alien, whereby, or 
by viftue of the confiscation laws pasaed in 1777 and at  divers 
times afterwards, the lands held by him in trust as aforesaid, as 
to the legal title thereof, were .supposed to have become vested 
in the State of North Carolina; but complainants were advised 
that the said lands having become vested in the State by a vol- 
untary acquisition, in default of any legal proprietor, the equi- 
table interest in trust which the unitas fratrum before had 
therein was in nowise impaired or injured; and that any person. 
obtaining a grant or conveyance of the legal title from the 
State, for the said lands, either fraudulently, with intent to 

\ defeat the trust estate of the unitas fratrum, or with notice of 
the equitable interest which the urYitas f r u t r m  had in said 
lands, became seized of the legal estate in trust for the uwitas 
fratrum. 

That Christian F. Cossart, after the descent to him as afore- 
said, to wit, in November, 1772, in order that the said lands 
might be sold for the use and benefit of the mitns fra.trum, and 
the moneys arising therefrom might be applied to their use or 
as they should direct, executed in due form of law his power 
of attorney, whereby he empowered Frederick William Mar- 
shalI to sell and dispose of said lands in his name, and also 
empowered him to constitute one other attorney or attorneys 

under him, with power to perform all other matters and 
(196) things in relation to the said lands which might be 

deemed requisite. 
That Marshall did not sell the lands, and being called by his 

affairs into Europe, he, previous to his departure in July, 1774, 
executed his power of attorney, whereby he appointed John 
Michael Graff, one of the members of the urnitas fratrum, to 
execbte all and singular the matters and things to the execution 
of which he had been appointed by divers persons in Europe 
therein named or described. 

That pursuant to the powers contained, or supposed and in- 
tended to be contained, in the said power of attorney, Graff, in 
July, 1778, as attorney of Christian F. Cossart, the trustee in 
respect to the said lands, articled to sell and convey the said 
lands to Hugh Montgomery for the sum of £2,500, proclamation 
money, of which sum he received £1,000, and thereupon, by a 
deed duly emcuted to pass the said lands, supposing Graff to 
have been IegaHg empowered thereto, he bargained and soEd the 
said lands to said Montgomery in fee simple. 
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That for securing the residue of the p&hase money to be 
paid to Graff, for  the use and benefit of the urnitas f r a h m ,  
Yontgomery, by deed duly executed for that purpose, demised 
to Graff the said lands for and during the term of five hundred 
years, with a proviso therein inserted that the same should b e  
come void on the payment of the principal money with interest, 
as therein stipulated. 

That Graff soon afterwards died, and Trangot Bagge became 
his administrator in due f o m  of law; who, well knowing that 
the said term had vested in Graff in trust for the u ~ i t u s  frut- 
rum, in November, 1784, assigned the same in due form of law 
to Frederick W. Marshall, then the agent and trustee oif the 
said unitas fratrum, to be possessed by them. 

That Marshall had died, having before his death (197) 
published in writing his last will and testament, b e a ~  
ing date in the month of December, 1801, and thereby de- 
vised all his interest and right in and to the said lands to the 
complainant, Christian Lewis Benzien, and thereof appointed 
said Beneien, with Jacob Van Qleck and John Clbhard Cunow, 
executors, which will had been duly proved in Stokes County 
Court, and the complainant, Benden, had taken upon himself 
the burthen of the execution thereof in North Carolina. 

That Montgomery, by deed duly executed in 1779, conveyed 
the said lands to -tees and the survivors or survivor of them ; 
that all the trustees were dead except John Brown, who held 
the lands in trust for two infant children, until their arrival 
to age; that Montgomery also made his will, and thereby 
cha~ged the proceeds of the residue of his real and personal 
estate with the payment of his debts, and especially with the 
payment of his debt to the Moravians. That the same persons 
named as trustees in the deed aforesaid were appointed execu- 
tor$ of his will, who proved the same and undertook the execu- 
&ion thereof. 

The bill then charged that 3. Brown, the surviving exeeutor, 
delayed the p a p e n t  of his debt, upon the ground that he, as 
mrviving trustee under the deed aforesaid, could not get posses- 
sion of the .said lands, excepting only a small part thereof. 
And further charged that William Lenoir and others, having: 
notice of the equitable interest of the u~hitecs fratrum in the said 
lands, and intending fraudulently to defeat that interest, had 
obtained from the State grants for the said lands, under which 
they had ente~ed and still kept possession tIhereof. 

The bill then prayed that Lenoir and the other defendants 
might be deereed to eonvey to John Brown, the surviving trus- 
tee as aforesaid, such right and title as they had aquired to 
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the lands under their grants, and to surrender up to him the 
possession of said lands ; and that Brown, as surviving executor 

of Montgomery's will, miglit be decreed to pay the bal- 
(198) ance of the purchase money. 

The defendants, in their answer, pray that complain- 
anis may be put to the proof of their title, deny notice thereof, 
and rely upon the statute of limitations. 

This cause coming on to be heard, the complainants offered to 
read in evidence, (1) the grants from Lord Granville to Henry 
Cossart; (2) the power of attorney from Christian F. Cossart 
to Frederick W. Marshall; and ( 3 )  the power of attorney from 
Marshall to Graff. This was objected to by the defendants' 
counsel upon the following grounds: As to the grants from 
Lord Granville to Cossart, they were executed in England and 
proved before the lord mayor of the city of London, and the 
probate certified under the seal of the mayoralty; they were 
therefore duly proved agreeably to the provisions of the act of 
1715, ch. 38. But it did not appear that they had been regis- 
tered within twelve months after their arrival in this country, 
as the said act requires. As to the power of attorney from 
Christian F. Cossart to Marshall, i t  was proved before the 
mayor of the city of Carrickfergus in Ireland, and the probate 
certified under the seal of the mayoralty. Upon this probate 
it was registered in the register's office for Wilkes County. But 
there being no public act of Assembly then in force authorizing 
the registration of powers of attorney, executed in foreign parts, 
upon such a probate and certificate, it was contended that the 
private act of 1782, ch. 36, "to vest in Frederick William Miar- 
shall, of Salem, all the lands of the Unitas Fratrum in this 
State," had authorized the registration of this power of attor- 
ney upon this probate and certificate. As to the power of 
attorney from Marshall to Graff, i t  was proved before Samuel 
Spencer, Esq., one of the judges of the Superior Courts, by one 

- 
of the subscribing witnesses, in March 1779, and registered 
upon Judge Spencer's certificate; but i t  was alleged that there 
was then no act of Assembly in force authorizing the judges of 

the Superior Courts to take probate of such powers of 
( 199 ) attorney. This case was sent to the Superior Court 

upon the following questions: 
1. Whether the grants and powers of attorney aforesaid 

were not sufficiently authenticated to be read in pvide-nee. 
2. Whether, if the grants be well authenticated, the com- 

plainants may not proceed against the defendants, although the 
powers of attorney be defective in their authentication. 
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BAKER, J., delivered the opinion of the Court. The first 
question which presents itself for consideration in this case 
is whether the grants from Lord Granville to Cossart have been 
properly proved and registered. The act of 1715, ch. 38, directs 
"that all deeds, etc., made in foreign parts, which shall be 
acknowledged or proved before the chief magistrate of any city, 
town or corporation, within the dominions of the King of 
Great Britain, and registered in the precinct where the land 
lieth, within one year after the arrival of such deed, shall be 
good and valid in law, etc." These grants which were made 
in foreign parts, were proved before the Lord Mayor of Lon- 
don on 4 September, 1770, and arrived in this country about 
the latter part of that year, or the beginning of 1771, but were 
not registered until March, 1772, which was more than twelve 
months after their arrival; so that they were not registered 
agreeably to the provisions of that act. But the Legislature 
passed an act in December, 1770, ch. 7, which declares "that 
all deeds, etc., not already registered, acknowledged or proved, 
shall and may, within two years after the passing of this act, 
be acknowledged by the grantor, etc., or proved by one or more 
of the subscribing witnesses, and tendered to the registers of 
the counties where such lands lie, and shall be as good and 
valid, etc., as if they were acknowledged or proved and regis- 
tered agreeably to the directions of any act of Assembly here- 
tofore made." And it appears that the grants in ques- 
tion were registered within two years after the passing (200) 

' of this act, that is, in March, 1772; and so far  the act 
was complied with. But i t  is contended that they were not 
proved at any time afterwards, whereas the act requires that 
they shall be proved or acknowledged as well as registered . 
within two years. We cannot consider that this was necessary 
after they had been legally proved before. The act intended 
to provide for future probate and registration, where either had 
been omitted to be done in due time. The probate here was in 
due time, and there could be no reason to require a second pro- 
bate, where the grantee was not laboring under any inconve- 
nience on that dccount; the defect being in the registration, 
and not in the probate. The registration, however, was in 
Rowan County, when the lands lay in Wilkes; and on that 
account it was not a compliance with the act. But the Legis- 
lature passed an act in 1806, ch. 13, giving a further time of 
twelve months for the registration of grants under such circum- 
stances. I t  appears that these grants were afterwards regis- 
tered in Wilkes County within the twelve months; and we think 
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that this gives validity to them, and entitles them to be read 
-in evidence as if they had been registered in due time in the 
first instance. 

The second question is whether the power of attorney from 
Cossart to Marshall has been proved in such a manner as to 
admit of its being read in evidence. There was no law until 
lately, that we know of, which allowed of the probate and regis- 
tration of powers of attorney. The probate, therefore, of this 
before the Mayor of Carrickfergus, in Ireland, in 1774, and its 
subsequent registration in Surry County in the same year, being 
not warranted by law, would not justify the court in receiving 
it in evidence without further proof. But this defect the com- 
plainants attempt to 'remedy by an act of Assembly passed in 

1782, oh. 36, see. 3, which provides that "this power 
(201) of attorney shall be admitted to probate and registration 

in the county of Wilkes, and be as good and valid in law 
as if the confiscation acts Bad never passed," by which we con- 
ceive that a future probate as well as registration were contem- 
plated to give validity to it, as the former proof must be con- 
sidered as if there were none at all, the same not being made 
under any legal authority. So that one of the requisites of 
the act of 1782 not being performed, the power of attorney is 
not proved and registered in the manner required by the act, 
and cannot be read in evidence. 

As to the power of attorney from Marshall to Graff, the only 
proof of i t  which appears was before Judge Spencer, in 1779; 
and that not being made under the authority of any act of 
Assembly, the power of attorney cannot be read without other 

. 

proof. 
As to the question whether the complainants cannot proceed 

.against the defendants, although the foregoing powers of attor- ' 

ney should not be authenticated by legal proof of their execu- 
tion, we are of opinion that complainants may proceed, inas- 

, much as the trust estate (if any there was) vested in the unitas 
fratrum by the deeds from Lord Granville. But as this part 
of the case can be examined and decided on at the hearing with . more correctness, we permit the complainants to proceed, sub- 
ject to such objections at the hearing as this part of the bill 
may be exposed to. 



N. C.] JULY TERM, 1808. 

NEIL 1). HOSME~. 

(202) 
NEIL'S EXECUTOR v. HOSMER'S EXECUTORS. 

From Chowaw. 

1. Act of 1715, ch. 48, see. 9, barring the claims of creditors against 
the estates of deceased persons. 

2. A demised lands to B, and B covenanted in the indenture of demise 
to pay $50 annually for the rent. The demise was made in 1790, 
and B died in 1794, having had possession of the premises until 
his death. The demise expired in 1803, no rent having been paid. 
A sued the executor of B upon the covenant of the indeuture for 
the rents ; the suit was brought in 1804, ana the executor pleaded 
the act of 1715, ch. 48, in bar. Plea sustained; for the defend- 
ants are not sued upon their own possession, but upon the posses- 
sion of their testator, upon his pernancy of the profits of the de- 
mised premises, and not their own, and they must answer as his 
representatives. The act bars after Seven years from the death 
of the testator, although great part of the rent d4d not become 
due until more than seven years after his death; no notice of 
the debt having been given to the executor within the seven 
years. 

THIS was an action of covenant, in which the jury found a 
special verdict, setting forth that Mary Blount, widow, .being 
seized and possessed of an estate for life in certain lands in 
Pasquotank County, with Sylvester Hosmer, on 23 December, 
1790, executed a certain indenture, whereby the said M p y  "de- 
mised, leased, and to farm let to the said Sylvester, his execu- 
tors, administrators and assigns, the said lands with the appur- 
tenanma, to have and to hold the said lands with the appur- 
tenances to the said Sylvester, his executors, administrators and 
assigns, from 1 January then next following, for and during 
the term of the natural life of the said Mary, yielding and pay- 
ing the sum of $50 annually, the first payment to be made on 
1 January, 1792." By virtue of this indenture, Hosmer entered 
and took possession of the premises, and continued in possession 
thereof until his death, in March, 1794. Hosmer made a will 
and appointed the defendants his executors, who proved 
the will and undertook the execution thereof. Hosmer (203) 
left sufficient assets, which came to the hands of his 
executors, to pay the rents reserved in the said indenture of 
demise, and all other just debts ahd demands against his estate. 
In  the beginning of 1797 Mary Blount intermarried with Henry 
Neil, and lived with him until hie death, in October, 1802, when 
said Henry died, leaving said Mary him surviving. Henry 
Neil did not at any time during his marriage w,ith said Mary 
dmand OP receive any part of  the rent of the demised premises ; 
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that the said rent remained unpaid, and with the rents which 
accrued after his death, remained unpaid at  the time of bring- 
ing this suit. I n  1803 Mary Neil, the widow, made her will, 
appointed the plaintiff executor thereof, and shortly afterwards 
died. The writ in this case was sued out on 22 September, 
1804, and the defendants pleaded ('the general issue, covenants 
not broken, plene admirzistravit, and the act of 1715." 

The case was sent to this Court for the opinion of the judges. 

Xlade for plaintiff. 
Browne for defendants. 

(206) BY THE COURT. The act of 1715, ch. 48, see. 9, bars 
the plaintiff's claim. The principles of this decision be- 

ing stated at large in the case of iWcLelZan v. Hill, decided by 
this Court a t  June Term, 1804, i t  is unnecessary to repeat them 
here. Let judgment be entered for the defendants. 

HARTMAN v. McALISTER. 

From Wilmington District. . 
A demised a lot in Wilmington to B for five years, and in the in- 

denture of lease covenants that if B, at: any time before the ex- 
piration of the lease, should be willing to purchase the lot. he 
would convey it to him upon payment being made to him of $700. 
Before the lease expired, B elected to purchase the lot, and paid 
$70 of the purchase money. He failed to pay the balance before 
the expiration of the lease, and requested further time, which 
was allowed. He still failed to pay, and A tendered to him the - 
$70, brought an ejectment and recovered judgment. B defended 
the suit, and failed to tender the balance of the money. He then 
filed a bill, offering to pay the balance, and prayed that A might , 
be decreed to receive the money, convey the lot, and be enjoined 
from disturbing his possession. Injunction granted, and decree 
made according to the prayer of the bill; for, the day of pay- 
ment not being expressly stipulated, and the contract of purchase 
in part performed, the court will grant a reasonable time to  B 
to complete the contract; but he must pay the costs, both at law 
nnd in equity. 

ON 19 March, 1799, McAlister demised part  of a lot in the 
town of Wilmington to Hartman, to hold for the term of five 
years, at  an annual rent of $30, and in the indenture of lease 
covenanted and agreed with Hartman, "that if he, the said 
Hartman, or his heirs or assigns should a t  any time before the 
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expiration or upon the expiration of the lease be willing to pur- 
chase the said piem of land, that he, the said McAlister, his 
heirs or assigns, should and would, upon the payment of $700 
to him ctr them, make, convey and execute, by proper and firm 
warranty deeds of conveyance, a right and absolute property in 
and to the land to the said Haxtman, his heirs or assigns, for- 
ever." And McAlister further covenanted that if Hartman 
should not purchaw the premises, then, at the expiration pf the 
lease, any houses or buildings that might be erected thereon by 
Hartman should be valued by two indifferent persons, 
and the amount of the valuation paid to Hartman or his (208) 
assigns, etc. Hartman entered under this lease, and 
erected several houses; he paid the ground rent to McAlister, 
and in February, 1804, paid him $70 in part of the purchase 
money for the premises, and took a receipt in the following 
words: "Wilmiugton, 2 February, 1804. Received of Jacob 
Hartman $70, in part payment for a lot bought of me on the 
southemt corner of Dock and Front streets. Chs. McAlister." 
The lease expired in December, 1804, and McAlister, supposing 
that by the agreement aforesaid Hartman was bound to pay 
the whole of the purchase money before or at  the expiration 
of the lease, applied to Hartman a short time after the lease 
expired, and insisted upon having the business respecting the 
lot settled. Hartman requested an indulgence of ten days for 
the balance of the purchase money. McAlister granted an in- 
dulgence of twenty days; at  the end of which time he wrote to 
Hartman that he would extend the time of payment for ten 
days more, but that if the money was not then paid, he would 
expect to receive the sum of $120 per year as rent. No answer ' 
being returned to this letter, nor any further payment being 
made or offered by Hartman, McAlister tendered to him the 
$70 which he had received as before stated, and instituted an 
action of ejectment against Hartman, and obtained judgment. 
Whereupon, Hartman filed this bill, prayijag that he might be 
permitted to complete his purcham of the premises, offering to 
pay the balance of the purchase money, and that McAlister 
might be decreed to convey, and be enjoined from disturbing 
his possession. McAlister having filed his answer, the case was 
sent to this Court for the opinion of the judges. 

Gaston for complainant. 
D u f  y and Williams for defendant. 

BAKER, J., delivered the opinion of the Court. The com- 
plainant, by the agreement which he made with the defendant, 
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was allowed time until the expiration of his lease to determine 
whether he would purchase the lot in question or not, for the 
sum of $700; and although it is probable that the parties in- 
tended the same should be paid at or before that time, yet, as 
the words of the agreement do not expressly require it, and as 
the complainant made a payment of $70 before that time, which 
the defendant received in part of the purchase money, it appears 
that complainant manifested his detel~mination to make the 
purchase, and the defendant confirmed i t  by his receipt of the 
money. We therefore think that he should be compelled to con- 
vey to the complainant the lot in question, upon his paying to 
the defendant the balance of the said $700, with the interest 

thereon; and we direct that the same be paid by the 
(211) complainant within forty days after he shall be served 

with a copy of the decree to this effect; and that upon 
the payment of the said principal and interest the injunction 
shall be made perpetual; but on failure to make payment the 
injunction shall be dissolved. ,4nB as the complainant by his 
neglect to comply with his agreement has driven the defendant 
into court, we think he should pay all costs, both in law and 
equity. 

HILL V. JONES. 

Prom Franklin. 
Complainant obtained an injunction, and died before the hearing of 

the cause. No administration being had on his estate, and de- 
fendant having put in his answer, moved that i t  be read, and the 
injunction be dissolved. Xotion overruled. 

HILL filed a bill in the Court of Equity for Frallklin County, 
and obtained an injunction to stay proceedings upon a judg- 
ment recovered against him by Jones in Orange Superior Court 
of Law. Jones put in his answer; but before the hearing of 
the cause Hill died intestate, and no administration being had 
on his estate, Jones' counsel moved that his answer be read, and 
the injunction be dissolved. This motion was sent to this Court 
for the opinion of the judges. 

BY THE COURT. AS the complainant is dead and his estate 
is not yet represented, this cause cannot be heard for the pur- 
pose of procuring any decree upon the mer~ts.  The motion 
must be disallowed. 

Cited: Collier v. Bank, 21 1. C., 330. 
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THE GOVERNOR v. HORTON. 
(212) 

From Rowan. 

Debt to recover £100, the penalty imposed by the act of 1794, ch. 2, 
for importing a negro slave into the State. The writ called upon 
the defendant to answer "James Turner, Governor, etc,, of a 
plea that he render to him £100," etc. The declaration stated: 
"Benjamin Forsythe, who sues in this behalf, as well for his 
Excellency, James Turner, now Governor of the State, etc., as 
for himself,.complains of William Horton, etc., that he render 
to James Turner, now Governor, etc., and the said Benjamin, 
who sues as aforesaid, £100, etc." Variance between writ and 
declaration pleaded in abatement. Plea sustained. 

THIS was an action of debt to recover the penalty of £100 for 
bringing a negro slave into this State, contrary to the act of 
1794, ch. 2. The act directs the penalty to be recovered in the 
Kame of the Governor for the time being, and the writ called 
upon the defendant to answer "James Turner, Governor, etc., 
of a plea that he render to him £100, etc." The declaration 
did not pursue the writ, but stated: "Benjamin Forsythe, who 
sues in this behalf, as well for  his Excellency, James Turner, 
now Governor of the State of North Carolina, as f o ~  himself, 
complains of William Horton, k i n g  in  custody, etc., that he 
render to James Turner, now Governor, and the said Benjamin, 
who sues as aforesaid, £100, etc." The defendant pleaded this 
variance between the writ and declaration in abatement, and 
the case was referred to this Court, upon the question whether 
the plea should be sustained. 

BY THE COURT. It is necessary that the declaration in every 
case should comport with the writ, for its design is to specify 
fully and particularly that cause of action which the writ states 
as the foundation of the plaintiff's claim. So essential a oari- 
ance as the record presents in  this case cannot be permitted 
without introducing uncertainty and confusion into legal 
proceedings, and without suffering any diversity, how- (213) 
ever palpable, to exist between the writ and the count. 
The defendant is brought into court to answer to one person, 
and he cannot, when there, be liable to answer two upon the 
same writ. The plea must therefore be sustained. 
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THE STATE v. SMITH. 

From Wi1mi.ilgto.n Disfirict. 

Motion to.quash an indict,nieut. In cases of doubt the court will not 
quash an indictment. It is due to the State, and to the rights of 
the citizen, in such cases, to have the facts inquired into by a 
jury, and if the facts charged be affirmed by their verdict, the 
defendant can have the same advantage of legal points upon 
a motion in arrest, as upon a motion to quash. Therefore, the 
court refused to quash an indictment which charged "that the 
defendant, fraudulently intending to injure A. B., unlawfully 
and fraudulently procured a certificate of a survey on an entry 
of lands in the entry-taker's office of Brunswiclr County to be 
made by C. D., the surveyor of said county; which certificate set 
forth that the lands described therein had been surveyed, and 
that H and G were chain-carriers; when, in fact and in truth, 
the lands described in the certificate were not surveyed, and 
when, etc., H and G were not chain-carriers." 

THIS case was sent to this Court for the opinion of the j u d ~ e s  
upon a motion to quash the following indictment: 

STATE OF NORTH CAROLINA, Superior Court of Law, 
WILMINGTON DISTRICT. } May Term, 1806. 
The jurors for the State, upon their oaths, present, that Ben- 

jamin Smith, late of the county of Brunswick, planter, fraudu- 
lently intending to deceive one Alfred Moore, on 5 January, 
1803, a t  the county aforesaid, in  the district aforesaid, unlaw- 
fully and fraudulently did procure a certificate of a survey on 
an entry of lands in the entry-taker's office of said county, and 
numbered 86, to be made by John Collier Baker, the surveyor 

of said county, which said certificate set forth and cer- 
(214) tified that the lands described in the same had been sur- 

veyed, and that John Smith and George Logan were 
chain-carriers, when, in  fact and in truth, the said lands de- 
scribed in  said certificate were not surveyed, and when, in fact 
and in  truth, the said John Smith and George Logan were not 
chain-carriers; all which the said Benjamin Smith then and 
there well knew, to the great damage of the said Alfred Moore, 
the evil example of all others in like cases offending, and against 
the peace and dignity of the State. HENRY sEAWELI,, 

Attormey-General. 

I t  was contended in this case that the indictment is insuffi- 
cient: (1) because it does not set forth any false token by which 
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the fraud on Moore was intended to be effected; (2) because it 
does not set forth how or in what manner Moore could 
be injured; nor (3)  how he was injured. (217) 

TAYLOR, J., delivered the opinion of the C'ourt. We are not 
prepared to say that the offense charged in the indictment is 
not the subject of a criminal prosecution, or if it be, that it is 
stated in the bill with such plain and manifest imperfection 
as to call for the extraordinary interposition of the Court. In  
cases of doubt, i t  is alike due to public justice and the rights 
of the citized that the facts shall be inquired into by a jury; 
and if the charges be affirmed by their verdict, the questions of 
law, introduced in the present discussion, will be still open to 
the defendant on a motion to arrest. 

Cited: S. v. ~ e a t o k ,  81 N. C., 545. 

K ~ ~ ~ . - T h e  defendant had been, in 1796, Speaker of the State 
Senate. and after this, in 1810, was elected Governor of the State. 
The prosecutor was n Justice of the Supreme Court of the United 
States. The surveyor, John C. Baker, represented the county of 
Brunswick in both branches of the General Assembly.-W. C .  
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From Fayetteville Dist.rict. 

To make the purchaser of a legal title a trustee for the cestui que 
trust, it is not necessary that he should have notice of the par- 
tiaular cestui que trust; it is sufficient if he have notice that the 
person from whom he buys is but a naked trustee. fie ought to 
inquire and search out the cestzci qzie trust. 

On 4 January, 1792, 'Marmaduke Maples obtained a grant 
for ,the lands in dispute, and on 10 Novewber following he 
conveyed them to Thomas Maples, the complainant. On 3 
March, 1793, the defendant John Ray and one Malcolm Mac- 
Neil obtained judgments before a justice of the peace against 
Marmaduke Maples; but i t  did not appear that any execution 
was issued or was levied by virtue of either of these judgments, 
till 1795. I n  1794 Joel Medlin, one of the defendants, pur- 
chased the lands in question for £17, and sold i t  to another of 
the defendants, John Curry, who, on 10 August, 1794, obtained 
a deed from Marmaduke and Thomas Maples jointly. Between 
February and M;ay Courts of Moore County, 1795, executions 
were issued on the aforesaid justice's judgments, and were 
levied on the said lands, as the lands of Marmaduke Naples. 
Upon this, C u r q  resold to Medlin for a valuable consideration, 
and received the purchase money, to wit, £40. The executions 
were returned to May Term, 1795, and orders of sale were 
granted, under which the lands were sold in August, 1795, 
when John Ray, one of the defendants, became the purchaser, 
at the price of thirty shillings. I n  the fall of 1795 Medlin sold 
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the lands to Thomas Maples, the complainant, for £35, or 
thereabouts, and Maples then rented the lands to Medlin for 
one year; and in the fall of 1796 Medlin paid to the complain- 
ant, Maples, the rent for the year. I n  the fall of 1797, Medlin 
continuing in possession, refused to pay the rent to complain- 
ant, and complainant ordered him to quit the premises. On 
13 February, 1797, Curry, to whom Maples had conveyed as 
aforesaid, made a conveyance of the lands to the defendant 
John Ray, for the consideration of fifty shillings, informing 
Ray, previous to the conveyance, that he had resold to Medlin; 
whereupon this biIl was filed by Thomas Maples to compel Ray 
to convey the lands to him. And the case was sent to this 
Court for the opinion of the judges. Some additional facts 
were relied upon in the argument of the cause, which are 
noticed in the opinion of the Court. 

LOGEE, J., delivered the opinion of the Court. From 
( 221 ) the statement of facts made to this Court, it is evident 

the legal estate in the lands in dispute passed from 
Mamaduke Maples to one of the defendants, John Curry, and 
that the equitable title afterwards vested in the complainant, 
Thomas Maples, under Medlin's purchase from Curry and 
complainant's purchase from Medlin, unless it should appear 
that the first conveyance from Marmaduke to Thonias Maples 
was made with intent to defraud creditors, and therefore as to 
them be entirely void. It is true that at the time this deed 
was executed Marmaduke was indebted to Ray, one of the 
defendants, and also to one MacNeil, for their attendance as 
witnesses; and i t  is equally true that he was also indebted to 
his brother Thomas £7, which the latter paid for him as prison 
fees; and it is proved by witnesses present at  the time that 
they understood this conveyance rather in the light of a mort- 
gage than as a conveyance of the absolute estate ; in which light 
we are rather inclined to view this deed, for it is ascertained 
that Curry paid £10, part of the purchase money, to Mama- 
duke, and the other £7 to Thomas, when the latter assured 
Curry he had then no claims on the land. Curry, however, to 
be sure. of his title, took a convbyance from Marmaduke and 
Thomas both. Hence, it plainly appears that this deed was 
made upon a valuable consideration, and nothing appears to 
show that i t  was made rnala fide. For, Thomas having paid 
this money in order to release Marmaduke from jail, had a 
good right to secure his debt by this mortgage; and although 
the instrument appears, on the face of it, to convey the abso- 
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lute estate, yet Thomas seems to have released all further chim 
to the lands the moment his debt was paid; and however abso- 
lute i t  may appear, yet, if intended as a mortgage, i t  will be so 
considered in equity. We are therefore of. opinion that this 
conveyance was not fraudulent, and the defendant Ray seems 
to have viewed it in the same light. For if fraudulent, 
he would have had a good title under his purchase at the (222) 
sheriff's sale; yet he preferred the title which Curry had 
obtained from Marmaduke and Thomas Maples to a deed from 
the sheriff. Indeed, he seemed to relinquish all idea of a title 
under the sheriff's sale when, instead of getting a deed from 
the sheriff without paying one cent for it, he chose to give $5 
for .Curry's title, although he is expressly told by Curry that he . 
had sold the land to Medlin, and that he was no more than a 
trustee for said Medlin. 

We are not to consider whether Ray having notice at the 
time of his purchase from Curry makes him a trustee for com- 
plainant, and in equity bound to convey. As to this point, it 
may be necessary to advert to some of the facts proved in the 
case. I t  is admitted by Ray, in his answer, that Curry told 
him he had sold to Medlin, and had only the naked title at law; 
but he says that he applied to Medlin, and he consented that 
Curry should convey; and i t  is also denied, in the answer, that 
he had any knowledge that complainant had ever purchased of 
Medlin, or had any claim to the land. I t  is denied, in the an- 
swer of Medlin, that he ever resold the lands to complainant, 
and admitted that he consented Curry should convey to Ray. 
On the part of he complainant the repurchase of this land from 
Medlin is sati 2 actorily proven. But it is contended that, al- 
though the land was resold by Medlin to the complainant, ,yet 
Ray, having no notice of this contract, and haying obtained the 
consent of the only cestui que trust within his knowledge, can- 
not be affected by complainant's equitable title, and therefore 
not bound to convey. To this we answer that this argument is 
not founded on. the proofs in the cause, because these facts are 
only stated in the answers of Ray and Medlin, to which there is 
'a replication on the part of the complainant, and consequently 
the defendant Ray is bound to prove, them. But in this proof 
he has failed. If,  however, Ray was not held to this proof, 
what credit does the answer. of Medlin seem entitled to, when 
he states that he was to give Curry £40 for the land, and 
Ghich he must have payd; yet he is willing to 1 e t ' ~ a y  (223) 
have it without having anything repaid to him? His 
answer is expressly contradicted by several witnesses as to the 
resale to complainant. This part of the case, then, being 
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stripped of the evidence arising from the answers of Bay and 
Medlin, stands thus: Ray, at  the time of his purchase from 
Curry, was expressly told by the latter that he had sold the 
lands, and was a mere naked trustee; in truth, that he had noth- 
ing to sell or transfer, but the mere legal title, which Ray, under 
this notice, obtained from him. Upon this statement there can 
be no doubt but that Ray became a trustee for the complainant, 
and bound to convoy to the cestui que t ~ t  in the same manner 
Curry would have been bound. But i t  is said that Ray had no 

I notice of the particular cestui que tm t ,  and that genepal! notice 
is not sufficient. We think i t  is not necessary that he should 
have notice of the particular cestui que trust; i t  is sufficient if 
he have notice that the person frotn whom he buys is but a mere 
trustee. For he is then informed that he can buy nothing, that 
the seller has nothing to part with, and that the moment he 
obtains the legal estate he becomes a trustee for the cestui que 
trust, be he who he may. I t  is his business to inquire and 
search him out. As between the complainant and one of the 
defendants, this is, then, only the common bill for a specific 
performance of a contract, upon a consideration actually paid. 
I t  is one of the most ordinary subjects of relief, and the defend- 
ant Ray being a purchaser with notice, he is liable to the same 
equity, stands in his place, and is bound to do that which the 
person whom he represents would have been bound to do by 
the decree. 5 Bac., 393; 2 Ves., Jr., 440. Let the decree be 
entered for the complainant, compelling the defendant Ray to 
convey the lands, and to pay costs. 

Cited: Christmas v. Mitchell, 38 N. C., 545. 

* . -  
A 

(224) 
LEDBETTER v. LOFTON, ADMINISTRATOR OF DtJNN. 

From Rowmril. 

Proceedings to repeal letters of administration must be commenced 
ih the court in which the letters were granted. The Superior 
Courts can exercise only appellate jurisdiction in such cases. 

. LETTEBS of administration on the estate of ,411en Dunn, de- 
ceased, wei-e granted to Lofton by the County Court of Mont- 
gomery, and shortly afterwards he instituted an action of deti- 
nue in Salisbury Superior Court, against Ledbetter, for certain 
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negro slaves which were of the estate of the said Allen Dunn. 
Pending the suit, Ledbetter filed an affidavit stating certain 
facts, upon which he prayed that the letters of administration 
granted to Lofton might be repealed, and that for this purpose 
a writ of cer t io ra r i  might be awarded to have the record of 
granting administration to Lofton certified to Salisbury Supe- 
rior Court. A writ of cer t io ra r i  WM awarded and the record 
certified. Sundry affidavits were taken, and the case 'coming 
on to be heard, i t  was moved by defendant's counsel that the 
cer t io ra r i  be dismissed, on the ground that proceedings to repeal 
letters of administration ought to be commenced in the County 
Court which granted them; that the Superior Court could only 
exercise an appellate jurisdiction in such cases, or, in conse- 
quence of its extraordinary and superintending power over in- 
ferior courts, award a writ, of c e ~ t i o r a r i  to revise their judg- 
ments, where they had been refused a right to which a party 
was entitled, or some error or wrong had been committed, and 
the party affected themby showed some good reason why he did 
not bring up the case by appeal; that in the present case Led- 
better had not applied to the County Court to repeal the letters 
of administration, nor in his affidavit stated any facts to call 
forth the exercise of the extraordinary powers of the Superior 
Court in awarding a certioram'. The motion to dismiss 
the certioram' was sent to this Court for the opinion of (225) 
the judges. 

BY THE COURT. Proceedings to repeal letters of administra- , 
tion ought to be commenced in the court in which they were 
granted. This cer t io ra r i  mu& $herefore be dismissed. 

BRANTON v. DIXON. 

F r o m  Fayet tev i t le  D i ~ h - i c t .  

Complainant having neglected to plead usury to an action at law 
. upon his contract, and having in his bill shown to the court no 
reason for this neglect, and not having waived the penalty given 
by the statute for usury, a demurrer to his bill was sustained, 
and the bill dismissed. 

THE bill charged that Branton and Shepperd gave their joint 
obligation to Dixon, and thereby bound themselves to deliver tb \ 

Dixon forty barrels of merchantable pork; that, failing to de- 
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liver the pork by the day mentioned i n  their obligation, Dixon 
pressed them for payment, and to procure a forbearance for 
eight or nine months they agreed to deliver to Dixon twenty 
additional barrels of merchantable pork, and thereupon their 
first obligation was surrendered up, and they executed another, 
binding themselves to deliver to Dixon sixty barrels of mer- 
chantable pork. That within the time allowed for the delivery 
Branton delivered thirty-one barrels of pork; that Dixon after- 
wards instituted a suit against Branton and Shepperd, in  New 
Bern Superior Court, and recovered a judgmmt for 5292 1 6, 
and cost of suit, a sum too great, although nothing had been 
paid on the usurious contract. The bill then prayed for an in- 
junction, and that Dixon might be compelled to come to a true 
and just account with complainant, etc. 

The bill set forth no reason why complainant did not 
(226) set up the usurious contract upon the trial at  law, nor 

did complainant, in his bill, waive the penalty given by 
the act of 1741, ch. 11, for the offense of usury. 

The defendant demurred as to so much of the bill as charged - him with usury, and answered as to the residue; and for cause 
of demurrer the defendant showed that complainant ought to 
have pleaded the usurious contract (if any) to the action of 
law. The bill, answer and demurrer were sent to this Court 
for the opinion ,of the judges. 

HALL, J., delivered the opinion of the Court. The bill sets 
forth that an  usurious contract had been entered into between 
complainant and defendant, on which .defendant brought an 
action a t  law, and obtained judgment. I f  the contract were 
really usurious, and the compliinant wished to avail himself of 
the statute against usury, he ought to have pleaded it to the 
action at  law, or offered to this Court sufficient reasons for not 
pleading it. Upon this ground, therefore, the demurrer ought 
to be sustained. But if the complainant had in other respects 
made out such a case as would entitle him to relief in equity, 
he has omitted to waive the penalty which the act of 1741, ch. 
11, imposed upon defendant, in case the contract should be 
found to be usurious. Let the demurrer be sustained, and the 
bill be dismissed with costs. 

Cited: Oldham v. Bank, 85 N. C., 247 
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BRAY'S ORPHANS T. BRUMSEY, FORAIEE GUARDIAN. 

- The choosing of a guardian by orphans in court does not necessarily 
destroy the authority of a former guardian. The court can at 
any time remove a guardian upon proper cause shown, and in 
the appointment of a successor have entire discretion. 

BRDMSEY was appointed gnardian to the plaintiffs by the 
County Court of Currituck. Some time afterwards the plain- 
tiffs moved the court for leave to choose another guardian, 
which was granted, and Wallis Bray being chosen by them, he 
was appointed by the court, and entered into bond with security. 
Brurnsey k i n g  dissatisfied with the judgment of the court, 
appealed; and the case was sent to this court upon the question 
whether the ckoice made by the plaintiffs of another guardian 
superseded the appointment of Brumsey. 

BY THE COURT. The choice of a guardian by orphans in 
court does not necessarily destroy the authority of the first 
guardian, especially without notice and some evidence of his 
abusing the trust reposed in him. But the County Court may 
at any time remove a guardian, on proper cause appearing, and 
in the choice of a successor have entire discretion. 

From Ra,wdolph. 

The words in a deed of trust, "to pay, satisfy and detain to  them- 
selves the sum of f500, together with all costs which shall arise 
against them for their being security for A, for several different 
sums of money, also being common and special bail in several 
suits," do not extend to securityships entered into subsequent to 
the execution of the deed; and par01 evidence is not admissible 
to prove that the parties intended the deed to extend to subse- 
quent securityships. 

T R I ~  was an action of detinue for certain negro slaves in the 
possession of defendant, to which the plaintiffs claimed title 
under a dwd of trust, executed to them by William Roberts, 
on 27 May, 1769, to indemnify them as to sundry debts for 



I N  T H E  SUPREME COURT. [ 5 

which they were bound as his securities. The principal ques- 
tion in the case arose upon the construction of this deed: 
whether i t  extended to future securityships or was confined to 
securityships existing at the time of its execution. For on 10 
September, 1772, William Roberts, with the plaintiffs as his 
securities, executed a bond to William Cunningham & (20. in - 
the penal sum of £300, Virginia currency, conditioned for the 
payment of £150, like money, on or before 1 March, 1773. Wil- 
liam Cunningham being a British merchant, and the late Rev- 
olutionary War comiog on shortly after the bond became pay- 
able, the debt remained unpaid until 1803, when suit was insti- 
tuted on the bond against Miller, one of the plaintiffs, in the 
Circuit Court of the United States for the District of North 
Carolina, and judgment obtained at December Term, 1803. 
Miller discharged the judgment, and sought to indemnify him- 
self out of the property conveyed to him and Samuel Roberts, 
by the deed of trust aforesaid; Lucas, the defendant, being in 

possession of two negroes, the increase of one of them 
(229) named in the deed. This suit was brought to recover 

possession of them. 
The deed set forth, "that William Roberts had bargained, 

sold, etc., to Haman Miller and Samuel Roberts, their heirs 
and assigns former, two slaves, to wit, Peter, etc., together with 
all the stock of horses, cattle, hogs, household goods, and all 
other estate whatsoever to the said William Roberts belonging, to ' 

have and to hold the said slaves, etc., upon special trust and con- 
fidence, and to the uses, intents and purposes following, that is 
to s a ~  that the said Haman Miller and Samuel Ro?.mrts shall, 
at any time and at  all times hereafter, possess and seize them- 
selves of the aforesaid slaves, and other estate before mentioned, 
and sell and dispose of them for ready money for the best price 
or prices that can or may be1 got for the same or any or every 
part thereof, and out of the money arising from such sale, pay, 
satisfy and detain to themselves the sum of £500, current money 
of Virginia, together with all costs that shall hereafter arise 
against the said Haman Miller and Samuel R O W S  on account 
of their being security for the aforesaid William Roberts for 
several different sums of money, as also being common bail and 
special bail in several suits in the County Court and G-eneral 
Court against said William~Roberts, until receipts of the money 
paid; and also to reimburse themselves all reasonable expenses 
in recording the present deed or making the sale as aforesaid." 
I t  was contended on behalf of the defendant, that the debt to 
Cunningham & Co., being contracted several years subsequent 
to the execution of this deed, was not embraced by it, and the 
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payment of this debt by Miller gave him no right to sue for 
and recover the property conveyed to him and Samuel Roberts 
by the deed. 

The plaintiffs offered in evidence the deposition of Francis 
Arnold, to prove that it was the intention of the parties, a t  the 
time the deed was executed, that it should extend to 
securityships thereafter to be entered into, and that they (230) 
had so eonstrued it after its execution. 

The case was sent to this Court upon the questions, (1) 
whether the deed is to be construed to extend to securityships 
entered into by the plaintiffs in 1772, after the making of said 
deed; (2) if not, can it be so extended by the deposition of 
Francis Arnold ? 

LOWRIE, J., delivered the opinion of the Court. The con- 
struction of a deed must be made from the face of it, and no 
averment or parol evidence can be received to contradict it. 
When i t  is proved in a court of justice, it is conclusive on the 
rights of the parties. Although parol evidence may be ad- 
mitted to explain latent ambiguities in a deed, and in some 
special cases has been received to explain ambiguities which 
were patent, yet such evidence is admissible only in oases,of evi- 
dent necessity. The court will never receive parol evidence 
to explain away or contradict an explicit agreement in writing. 
The deed in question does not require the aid of parol evidence 
to understand it. The words are, "on account of their being 
security for, etc." The plaintiffs contend that these words may 
well be construed to extend to cases where they became securi- 
ties for William Roberts, subsequent to the date of the deed, and 
that this construction is supported by the words "detain to 
themselves the sum of £500, Virginia money, together with all 
costs that shall hereafter arise." The several sums for which 
the plaintiffs became security were known: as well the bonds 
on which William Roberts had not been sued, as those on which 
he had been sued, and in which suits they had become his com- 
mon and special bail. The whole of those sums being known, 
a sum certain could be easily iixed on which would be sufficient 
for their indemnification, and the sum of £500 was ?greed on 
as sufficient for that purpose, but not with respect to the costs 
that mighta afterwards accrue. Hence, as to the costs, 
the words are in the future time, and no specific sum '(231) 
is mentioned or agreed on. The participle "being" is 
used in expressing that they had become common and spe- 
cial bail in suits in the County and General Courts; and it 
is not pretendd that they are or would be entitled to indemni- 
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fication for becoming common or special bail for William Rob- 
erts subsequent to the execution of the deed. When the deed 
speaks of the expenses of "recording, etc., and of selling the 
property," the expressions used prove clearly that the parties 
were not deficient in language to convey their ideas ; that they 
were capable of using apt and proper words to embrace all the 
objects which they had in view. The Court is therefore of 
opinion that the deed cannot be construed to extend to security- 
ships entered into subsequent to its execution, and that the depo- 
sition of Francis Arnold canfiot be received to aid its con- 
stniction. 

GRANT, AN ORPHAN, BY HIS GUARDIAN, V. WHITAKER. 

From Halifax. 
The County Court is not bound to confirm the choice of a guardian 

made by an infant of fourteen years of age and upwards. Under 
the act of 1762, ch. 5, the court may exercise a discretion in ap- 
pointing a guardian, independent of any choice which the infant 
may make. 

WHITAEER was appointed guardian to the plaintiff by the 
County Court of Halifax; and afterwards the plaintiff, being 
of the age of seventeen years, came into court and made choice 
of Thomas Bustin as his guardian. And i t  was referred to 
this Court whether an infant of the age of fourteen years and 
upwards may not choose a guardian; and whether the County 

Court is bound to confirm such choice, or exereiseta dis- 
(232) cretion independent of any choice which such infant may 

make. 

~ L L ,  J., delivered the opinion of the Court. I t  has been 
already decided in this Court that however much a court may 
be disposed to accommodate the feelings of an infant of four- 
teen years of age or upwards, in the appointment of a guardian, 
they are not bound absolutely by the choice of the infant; and 
that decision well accords with the true spirit of the act passeid 
in 1762, ch. 5, as well as with the opinion of the Court in Mills 
v. iVcAlister, 2 N. C., 303. I t  would be much to be regretted 
if a court were bound by the choice of an infant in a case of 
so much importance as that of appointing a guardian. That 
choice might be brought about by artful, designing persons, 
whose sole aim would be their own interest. The infant, owing 
to his tender years and inexperience, could not guard against 



I 

N. C.] JULY TERM, 1809. 

these artifices, which a court would be competent both to see 
and prevent. We are therefore of opinion that the court are 
not bound to confirm the choice of the infant, but are at liberty 
to exercise a discretion, independent of any choice which the 
infant may make. 

HILL, ADMINISTRATOR, ETC., V. MOORE AND WATTERS, EXEGETORS 
OF CLARKE. 

. From Wilmingt0.n Dist.l.ict. 

A posthumous child is entitled to a distributive share under the stat. 
ute of distributions. 

JAMES  moon^ died intestate in 1783, leaving a sister named 
Sarah and two brothers named Alfred and Julius Caesar; he 
left his wife, Elizabeth, encient with a daughter, who was born 
several months after his death. She was named Mary Paris, 
and died in September, 1784, without brothers or sisters. Eliz- 
abeth, her mother, having obtained administration of her estate, 
intermarried with William H. Hill, and died in 1788. Admin- 
istration on her estate was granted to her surviving husband, 
William H. Hill. 

After the death of James Moore, in 1783, but before the birth 
of Mary Paris, Julius Caesar Moore died intestate and without 
issue, possessed of a large personal estate. Sarah, the sister of 
Julius and Alfred Moore, intermarried with Gen. Thomas 
Clarke, who died in 1791, having made a will and appointed 
Henry Watters executor thereof. 

I n  1785 Alfred Moore and Thomas Clarke, claiming one 
moiety of the share to which Mary Paris was entitled of her 
father, James Moore's estate, the said share was divided be- 
tween Elizabeth, her mother, the administratrix of her estate, 
and the said Alfred Moore and Thomas Clarke. 

The estate of Julius Csiar Moore was taken possession of 
by Alfred Moore and Thomas Clarke, and one-sixth part there- 
of allotted to Elizabeth, administratrix of the estate of Mary 
Paris Moore. 

This bill was brought by William H. Hill, as administrator 
of the estate of his deceased wife, Elizabeth, against Alfred 
Moore, and also against Henry Watters, executor of the last 
will of Thomas Clarke, deceased, praying, first, that 
the division of the estate of James Moore, deceased, (284) 
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which had been made in 1785, might be set aside, and the share 
thereof delivered over to Alfred Moore and Thomas Clarke be 
decreed to be returned, eto., upon the ground that upon the 
death of James Moore one-third part of his personal estate 
belonged to his wife, Elizabeth, and upon the birth of his daugh- 
ter, Mary Paris, the other two-thirds belonged to her; that , 

upon the death of Mary Paris, her two-thirds vested in her 
mother, Elizabeth, so that Alfred Moore and Thomas Clarke 
had no right to any part thereof. Secondly, that an account 
might be taken of the estate of Julius Caesar Moore, deceased, 
and one-third part thereof be decreed to be paid to the com- 
plainant, on the ground that although Mary Paris was in ventre 
sa mere a t  the time of her uncle Julius' death, she was entitled 
to a distributive sham of his estate, which upon her death vested 
in her mother, Elizabeth. 

The defendants demurred to so much of the bill as sought to 
have an account and division of the estate of Julius Moore, 
deceased, and answered to the other parts of the bill. The 
question arising upon the demurrer was, "Whether, Mary Paris 
Moore being an infant'in ventre sa mere at the death of Julius 
Caesar Moore, she was entitled to a distributive share of his 
estate." This question was sent to this Court. 

Alfred Moore, one of the defendants, in support of the de- 
murrer. 

Gaston for plaintiffs. 

(251) BY THE COURT. We are of opinion that a posthu- 
mous child is entitled under our statutes of distributions 

to a distributive share; and that Mary Paris Moore was enti- 
tled to a share of Julius Moore's estate equally with the broth- 
ers and sisters of said Julius who were living at the time of 
his death and capable of taking. 

--TI 
Cited: Grad v .  Bustin, 21 N .  C., 78; Deal v .  Xextow, 14i  

N. C., 158. 
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McCREA v. STARR. . 
( 2 5 2 )  

From Tyrrell. 

Defects in warrants must be pleaded in abatement; they cannot be 
taken advantage of after verdict upon motion to arrest the judg- 
ment. 

AFTER verdict, the defendant moved to arrest the judgment, 
for that the warrant was not made returnable within thirty 
days, Sundays excepted, nor was the time or place of trial 
mentioned therein. 

HALL, J., delivered the opinion of the Court. When there is 
an appeal from the judgment of a justice of the peace to the 
C ~ u n t y  Court, the defendant may plead in any way he thinks 
proper; he is not bound by any defense which he made before 
the justice, because there is no correct way of ascertaining what 
that defense was. But when he enters his pleas in the County 
Court he is bound by them, because they h o m e  matters of 
record. If,  therefore, upon the trial before the justice he de- 
fends as to the merits, upon an appeal to the County Court he 
may plead in abatement. But if in the County Court he plead 
to the merits, and neglect to plead in abatement such plea as he 

how tenders in the form of reamns in arrest of judgment, and 
there is a verdict against him, he ought to be contented; for 
there is no conneotion between the m e r h  of his case and such 
defects in the warrant as he now points out. Had he pleaded 
such defects in abatement, the court would have judged of them ; 
but he has lo& that opportunity by pleading to the merits of 

. his case. Let the reasons in arrest be overruled, and judgment 
entered for the plaintiff .* 

*Other cases were decided at this term to the same effect: In one, a m0tj0n to 
nonsuit the plamtiff because the t i f ie and place of t r d  were not set forth ln the 
mrrant, was overruied, because the act does not require them to be set forth in the 
warrant. \I 
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(253) 
SAWYER v. HAMILTON. 

I From Camden. ' 

The General Assembly having authorized the County Courts of Cam- 
den and Pasquotank to appoint commissioners to lay out a road, 
and having authorized John Hamilton to erect tollgates on the 
said road and exact toll, the commissioners laid out the road 
across the lands of Enoch Sawyer ; and their' report being re- 
turned to court, was set aside, upon the ground that Sawyer had 
no notice. 

THE General Assembly, in  1805, passed an act authorizing 
the County Courts of Camden and Pasquotank to appoint com- 
missioners to lay out a road from Elizabeth City, in  Pasquo- 
tank, to Indian Town, in Camden, on which road John Hamil- 
ton was authorized to erect tollgates and exact toll. The com- 
missioners appointed under this,aet proceeded and laid out the 
road, and returned their report to Camden County Court. A 
considerable portion of the road was laid out across the lands 
of Enoch Sawyer, the commissioners directing this part of the 
road to be opened to the width of twenty-six feet, and "that 
Hamilton should have the use and benefit of the timber thereon, 
necessary and convenient for the making and establishing said 
road." Upon the return of this report, a motion was made on 
behalf of Sawyer that i t  be set aside. It was contended that 
the act of Assembly under which the commissioners had laid 
out the road was unconstitutional; that it provided for the 
establishment of a turnpike road for the exclusive benefit of an 
individual, without indemnifying those persons across whose 
lands the road was to be laid out;  that it deprived one citizen 
of his freehold and vested i t  in another, a t  the will of the com- 
missioners. I t  was further contended that the road was laid 
out without notice to Sawyer, and on that account the report 
ought to be set aside. Upon the argument of this case in Cam- 
den Superior Court, his Honor, Judge Taylor, who presided, 

was of opinion that the report ought to ba set aside, on 
(254) the ground that the act of Assembly under which the 

commissioners had laid out the road was unconstitu- 
tional and void. The case was sent to this Court for the opin- 
ion of the judges. 

BY THE COURT. Let the report of the commissioners be set 
aside, on the ground that Enoch Sawyer, through whose lands 
the road is laid off, had not notice. 

Cited: Jones v. Comrs., 130 N. C., 462. 
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STATE v. KEEY. 

THE STATE v. KIRBY. 

1 From Stokes. 
1. Profane swearing, independent of the disturbance and injury which 

it may produce to those who hear it, is not indictable; it is 
cognizable before a justice of the peace, under the act.of 1741, 
ch. 14;  but where it is charged as a nuisance, and there is evi- 
dence to support the charge, it is indictable. Therefore, 

I 

I 2. A motion to arrest the judgment upon an indictment which charged 
"That the defendant swore several oaths in the courtyard dur- 
ing the sitting of the court, to the great disturbance and common 
nuisance of the citizens necessarily attending said court," was. 
overruled. 

IT WAS charged in the indictment that the defendant sworn 
several oaths in the courtyard, during the sitting of the court, 
to the great disturbance and common nuisance of the citizens 
necessarily attending said court. The defendant submitted, 
and a motion was made to arrest the judgment, on the ground 
that the facts thus charged do not constitute an indictable 
offense. 

LOCEE, J., delivered the opinion of the Court. We are of 
opinion that, although profane swearing, of itself, and inde- 
pendent of the disturbance and injury which it may produce to4 
those who hear it, may not form the subject of an indictment, 
but is cognizable before a justice of the peace, under the act of 

1 1741, ch. 14, yet, wherever the bill charges the swearing as a: 
nuisance, and there is evidence to satisfy a jury that it 
has produced this effect, we can discover no reason why (255) 
the offense should not be indictable. The defendant, 
then, having submitbd to this charge, is to be viewed in the 
same light as if satisfadory evidence had been adduced to the 
jury, and they had found him guilty of the nuisance charged 
in the bill. Reasons in arrest of judgment overruled. 

Cited: 8. v. Chmkp, 85 N. C., 529; S. v. Davis, 126 N. C., 
1062. 
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DAVIS v. LANCASTEER, LATE SHERIFF, ETC. 

From Halifax. 

A sheriff is not finable who returns his execution within the time 
prescribed by law, but fails to  return tpe money made thereon 
into court or  to pay it to the party or  his attorney. 

THE sheriff returned upon an execution which came into his 
hands, that i t  was satisfied, but did not return into court nor 
pay to the party or his attorney the money due thereon. Where- 
upon the sheriff was fined &. A scire facias issued, which be- 
ing made known and returned, i t  was moved that judgment be 
entered against the sheriff according to scire fecias. This was 
objected to, because the law had made no provision for fining 
the sheriff who did not pay the money into court, or to the party 
or his attorney. The case was referred to this Court, to deter- 
qaine whether, if the sheriff return his execution within the time 
prescribed by law, but do& not return the money into court or 
pay i t  to the party or his attorney, he is habile. 

HALL, J., delivered the opinion of the Court. The act of 
1777, oh. 8, see. 5, under which the defendant has been fined 
mi&, directs "that every sheriff, by himself or his lawful officer . 

or deputy, shall execute all writs and other process to 
(256) him legally iasued, etc., and make due r e t w  thereof, 

under the penalty of forfeiting £50, etc., where such 
process shall be delivered to him twenty days before the sitting 
of the court, to be paid to the party grieved, etc." This act, 
being penal in its operation, is to be construed strictly. Of 
what is the sheriff directed to make due return? "Of all writs 
and other process." If he fail to do this, he incurs the penalty. 
To say that a due return of the proces means a transfer of 
the money into the proper office, as well as a return of the 
authority under which it was made, would be to give to the act 
a more liberal ~onstruction than we are authorized to give. 
This opinion is confirmed by the provisions contained in section 
10 of the same act, which give a summary remedy against sher- 
iffs who fail to pay into court money which they-hare made 
upon executions, where their receipt of the money is evidenced 
by their returns upon the executions. 

I t  is said, however, that.it is of little moment to the plaintiff 
what the return upon his execution may be, if the money is 
withheld from him. I t  is surely some consequence to him to 
know how his rights stand: whether the money be in the hands 
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STATE 2). JONES ; JIGOITTS v. MANEY. 

of the sheriff, against whom he may proceed to enforce pay- 
ment, or still be in the hands of the defendant, against whom 
he may renew his execution. If, according to our construction 
of the act, there be a mischief unremedied, i t  is the business of 
the Legislature to provide a remedy: our province is to declare 
the law, not to give it. Our opinion, therefore, is that the scire 
facias has improperly issued, and ought to be set aside. 

Cited: Cockerham v. Baker, 52 N.  C., 289; Wyche v. New- 
sorn, 87 N.  C., 144. 

TFfE STATE. v. JONES. 

From Franklin. 

The statute does not entitle the State to an appeal in a criminal 
prosecution upon a verdict of acquittal. 

THE defendant was indicted in the County Court of FRANK- 
LIN, and acq&ted. The solicitor for the State appealed to the 
Superior Court, and the transcript of the record being filed 
with the clerk of the Superior Court, i t  was moved on behalf ' of the defendant that the appeal be dismissed, on the ground 
that the State is not entitled to an appeal. The case was sent 
to this Cburt for the opinion of the judges. 

BY THE COURT. The State, in a criminal prosecution, is not 
entitled to an appeal under any of the provisions of $he act of 
Assembly regulating appeals; this appeal, therefore, must be 
dismissed. 

Cited: S .  v. Phil l ip ,  66 N.  C., 646; S .  v. Powell, 86 N.  C., 
643; 8. v. Ostwalt, 118 N. C., 1214; S. v. Savery, 126 N. C., 
1087, 1091. 

(258 1 
DEN ON DEMIS~: OF JIGGITTS ET AL. V. MANEY. 

From Hertford. 

1. As the statdtes of devises, 32 and 34 Henry VIII,, declare that "a 
man W w g  lands may devise them," lands acquired subsequent 
to the devise do not pass by it, although the devisor expressly 
refers to all the lands he d g h t  hase at his death; for at the 
time of the devise he hrad not the lands. 
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THIS was an action of ejectment for lands in HEETPORD 
County; and upon the trial the jury found a special verdict, 
stating that Lewis Meredith, on 4 May, 1798, made a will, and 
thereby devised his estate, both real and personal, to those under 
whom the defendant claims; that after the date of said will he , 
purchased the lands in question, and died in October, 1803, 
seized thereof; that the said will was admitted to probate in 
Hertford County Court, it being proved by at  least three cred- 
ible witnesses that the same and every part thereof was in the 
handwriting of Meredith, with his name subscribed thereto in 

his own handwriting, and that it was found after his 
(259) death among hie valuable papers. The lessors of the 

plaintiff were the heirs at  law of Meredith, and the qua- 
tion arising upon the spacial verdict was whether the lands 
purchased after the date of the will passed by the will. The 
question being sent to this Court, was argued by 

Cherry for plaintiff 
Browne for defendant. 

(263) The following opinion was forwarded by TAYLOR, J., 
and concurrid in by the Court: 

All the circumstances required by the act of October, 1784, 
ch. 10, to constitute a valid devise of lands are stated in this 
case to have attended the execution and probate of Meredith's 
will. 1. It was in the testator's handwriting, and his name 
subscribed thereto. 2. I t  was found after his death among his 
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2. Yet, if testator had no estate in the lands at the time of the devise, 
and he devises them for the payment of debts, and afterwards 
acquires them, a court of chancery will decree a sale of them. 

3. Lands acquired subsequent to a devise pass by a new publication 
of the will. 

4. At what time a will shall be considered as published, under the 
act of October, 1784, ch. 10, see. 5. Under this act there are two 
classes of cases: (1) Where a will is found among the valuable 
papers or effects of the deceased; (2) where it has been lodged 
in the hands of any person for safe-keeping. In each case it is 
necessary, to support a devise of lands, that the will be in the 
handwriting of the deceased, and that his name be subscribed 
thereto, or inserted in some part thereof. The act makes the cir- 
cumstances of the will being in the handwriting of the deceased, 
with his name subscribed thereto or inserted in some pafi 
thereof, and its being found among his valuable papers, or lodged 
in the hands of some person for safe-keeping, as equivalent to a 
publication before witnesses. And the publication shall be 
referred to the date of the will, not to the time of its being found 
among the valuable papers or effects of the deceased, or of its 
being lodged in the hands of a peyson for safe-keeping. 
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valuable papers. 3. I t  was proved by three credible witnesses. 
Of the sufficiency of the will no doubt can be raised. The re- 
maining question is, What passed under the will? I f  
the lands sued for passed by the will, the judgment of the (264) 
Court must be for the defendant; if not, the lessors of 
the plaintiff, who are the heirs at law, are entitled to recover. 

The difference in the rule of law between real and personal 
property acquired after making the will may probably have 
been derived from the policy of feuds, according to which no 
heir was a,ppointed to whom chattels sh~u ld  descend. Upon the 
death of the owner, they belonged to the ordinary. To appoint 
an executor, therefore, was to appoint an heir, upon whom the 
testator's chattels should descend at his death, and who stood 
exactly in the situation of, the testator, and acquired a right 
to all, as well those which were acquired after making the will 
as those which were possessed before it. But as to freehold 
property, the law was different: an heir was already appointed, 
the course of succession traced out, and immediately upon the 
acquisition of a feud by the ancestor, an imperfect right be- 
longed to the heir in his own right. Thus i t  became necessary 
to insert the word "heirs" in the deed, whenever an inheritance 
was conveyed. I t  then vested in the purchaser and his heirs, 
and could not be disposed of but by some act subsequent to the 
acquisition of it. For if an estate could be passed by any act 
prior to the acquisition of it, two incompatible titles would meet 
together: the title of the heir created by law, the title of the 
assignee created by the seller. But that of the heir being the 
most favored title, must prevail. The effect of a disposition of 
real estate, to take effect after the death of the donor, is to 
deprive. the heir of the succession established by law in his 
favor; the consequence of disposing of the personal. estate is to 
appoint an heir. The first must therefore operate as a prwent 
conveyance by the ancestor, to take place in future against the 
title of the heir; the latter is to appoint an heir to all the per- 
sonal property of which the ancestor dies possessed. The will 
as to personals does not speak until after the testator's 
death, but as to real property, i t  refers to the date; be- (265) 
cause it is considered in the nature of a conveyance by 
way of appointment. Hence, a man cannot devise lands which 
he has not at the date of the conveyance. Whatever may have 
been the origin of this rule, or however artificial the reasoning 

' may seem upon which it is supported, i t  is too firmly fixed and 
interwoven in our system of laws to be shaken at this da;y. I n  
confirmation of the numerous cases to be found in the books, 
some have been decided in this State, and much property is held 
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and much litigation prevented by a confidence that the law in 
this respect is certain and established. Indeed, i t  would be dif- 
ficult, if not impossible, to find a single case of sufficient author- 
ity to countenance the Court to alter the rule of decision, should 
they even be strongIy called upon to do so by circumstances of 
peculiar hardship. ,For in Bunker w. Cook, 1 Bro. P. Cas., 199, 
finally decided in the House of Lords, it was held that lands 
purchased after the making of the will which devised them to  
the wife, and expressly referring to all the testator might have 
a right to at  the time of his decease, although purchased with 
money received by the testator in right of his wife, would not 
pass by the will. I n  that case the law was deemed imperative, 
although the judge when they delivered their judgment declared 
their belief that the testator intended the lands in question 
should go to his wife. 

Exceptions have been established in particular cases where 
the testator has an equitable estate in lands and devises them 
for the payment of debts; and, indeed, there are authorities that 
go so far as to hold that if lands are devised for the payment 
of deb&, although the testator had no estate whatever at the 
time of the devise, a court of chancery will decree the sale of 
them. But it is not necessary to consider the peculiar grounds 

of these exceptions, since the present case does not fall 
(266) within any of them. Judgment for the plaintiffs. 

Cited: Battle v. Speight, 31 N .  C., 290. 

LASH ET AL. v. GIBSON. 

A and B, having obteined judgments before a justice of the peace, 
sued out executf'ons, which were levied upon the lands of the de- 
fendant; and the executions so levied were returned into.the 
County Court for orders of saIe. The executions were levied on 
different days, but the orders of sale were made at the same term 
of the court, and writs of ueaditio%i ezpcmas were issued thereon. 
At the same term, C obtained a judgment in court against the 
defendant, and sued out a feri flccias, which was levied upon the 
same lands ; and the sheriff sold the lands under all these execu- 
tions, and paid the money into court; and it being insufficient to 
discharge all the executions, application was made to the court 
for an order of distribution. The execution from the justice 
which was fimt levied is to he first satisfied, and the money is to 
be distributed according to the priority of the levy of the execu- 
tions. 
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1 LASH and others recovered judgments against John Moore, 
before a justice of the peace, and sued out their executions, 

I which were levied on a tract of land belonging to Moore, no 
personal property being found. The executions so levied were 
returned to December Term, 1807, of Stokes County Court. 
The levies were made at different times, one on 30 November, 
another on 2 December, 1807, etc. 

Gibson sued out a writ against Moore, on 29 August, 1807, 
returnable to Septembr term following, when judgment by 
default was taken, and at  December term following final judg- 
ment was obtained; and at the same term orders of sale were 
granbd upon each of the aforesaid levies. 

Writs of venditioni e x p n a s  were issued upon each of the 
orders of sale, commanding the sheriff of Stokes to expose to 
sale the land levied upon by the executions aforesaid, 
issued by a justice of the peace. A writ of $eri facias (267) 
was issued upon Gibson's judgment, which was levied by 
the sheriff upon the land aforesaid before the writs of vend%- 
ti& exponm came to his hands. The sale of the land was 
advertised and made, both under the writ of fie& facias and the 
writs of venditioni exponas. The money arising from the sale 
was paid into the office, and i t  being insufficient to discharge 
all the executions, a question arose among the creditors how the 
money was to be distributed. Whether each was to receive a 
ratable proportion, or whether the executions were to be satis- 
fied according to the priority of .levy. And, lastly, whether 
Gibson, being a judgment creditor in court, and having obtained 
judgment by default at  September term, was not entitled to -a 
preference. 

LOWRIE, J., delivered the opinion of the Court. We are not 
surprised that a case should arise circumstanced like the present; 
but i t  is not difficult to discover the principles by which it 
ought to be governed. In  every country enjoying a jurispru- 
dence like ours, collisions of interest like the present will often 
happen. I t  is an invariable rule, founded upon the principles 
of morality, that every man ought to enjoy all the fruits of an 
honest and laudable vigilance; upon this principle the maxim 
is bottomed, that the law favors the vigilant and not the supine. 
We are therefore of opinion that the money collected by the 
sheriff .on the executions returned in this case ought to be dis- 
tributed according to the pAority of the levy of the executions. 
And even admitting that the judgment of Gibson in the County 
Court, which is a court of record, bound the land, the orders 
of sale are equally judgments of the same court; and although 

0 189 



I N  THE SUPREME COURT. [5 

CLEVELAND v. GRIME; STATE a HEBNDON. 

Gibson may have obtained his judgment earlier in the term 
than the orders of sale were granted, this will not vary the case, 
for the whole term is but one day in contemplation of law. 

Each execution has a lien upon the land from the time 
(268) of the levy, and the orders of sale had relation back to 

the times the levies were actually made; for the sheriff 
was not bound, in order to make a sale, to levy the writs of 
venditioni exponas. By these writs he was to expose to sale 
the land already levied on, and thus complete the act com- 
menced by the levy. The judgment of the Court, therefore, is 
that the executions first levied be first satisfied. 

DEN ON DEMISE OF CLEVELAND V. GRIME. 

From Ashe. 

Motion to file a new declaration in ejectment, the original being lost 
out of the office, and defendant served with notice to produce a 
copy, disallowed. 

A MOTION was made on behalf of plaintiff for leave to file a 
new declaration according to the courses of his deed, it appear- 
ing that the declaration which had been originally filed was 
lost out of the office, and that a notice had been served on the 
defendant to produce the copy of the declaration, which had 
been delivered to him at the commencement of the suit, and it 
was referred to this Court to decide whether the motion should 
be allowed. 

BY THE COURT. Let the motion be disallowed. 

THE STATE v. HERNDON AND BLEDSOB. 

From Wake. 

A witness for the State who is called out upon his recognizance, and 
has judgment %hi for the forfeiture entered against him, may 
apply to the court for a remission of the forfeiture before a s&e 
facias issues against him. 
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The defendants were bound in recognizance to give evidence 
in behalf of the State against George Evans, upon an indict- 
ment in Wake County Court, and, being called, failed to appear, 
whereby they incurred the forfeiture of £20 each, and judgment 
nki  was entered against them. During the same, term a$ which 
they were so called out they came before the court personally, 
and made application for a remission of said fdrfeiture. This 
application was opposed, on the ground that there was no proc- 
ess before the court authorizing them to take cognizance ~ r f  
this application, and that before the court would hear the excuse 
of defendants for their failure to attend, they must be brought 
in to answer upon a scire facias. The case was referred to this 
Court. 

BY THE COURT. We think i t  is discretionary with the court 
to hear the excuse of the witness at the first term, and that i t  is 
proper to do so, unless it be shown that the State mould receive 
some injury thereby; and, in that case, the excuse ought not to 
be heard until the.succeeding term. 

THE STATE v. GROFF. 

From Arwon. 

An accessory is not liable to be tried as for a misdemeanor, where 
the principal is amenable to justice. The act of 1797, ch. 19, does 
not infringe this rule. That act only extends to cases "where the 
principal escapes and eludes the process of law." 

THE defendant was indicted for receiving stolen goods, know- 
ing them to be stolen. The principal, a negro slave, had not 
been indicted; he resided in the county of Anson, and was amen- 
able to the law. I t  was urged that the defendant, being an 
accessory, could not be tried until the principal was tried and 
convicted. The case being sent to this Court, was argued by 

A. Herdersow for defendant. .w) 
BY THE COURT. We are clearly of opinion that as the prin- 

cipal lives in the county of Anson, and is amenable to the law, 
he ought to be convicted before the accessory is put upon his 
trial. 

Cited: S. v. Ives, 35 N. C., 339 ; 8. v. Tyler, 85 N. C., 512. 
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(272) 
DEN OX DEMISE OF B I C X ~ S T A ~  v. DELLIINGER 

From LificoZfi. 

The plaintiff in error, upon a reversal of the judgment, is not entitled 
to restitutiop for lands sold under an execution issued upon the 
judgment, but to the money arising from the sale. 

THIS was an action of ejectment for lands in Lincoln, of 
which BickerstaB, the lessor of the plaintiff, was mized on 17 
February, 1787, when Henry Dellinger having obtained a judg- 
ment against Bickerstaff, in Lincoln County Court, and sued 
out his execution, the lands were levied on and sold by the 
sheriff, and said Dellinger, the plaintiff in execution, became 
the purcliamr; whereupon the sheriff executed to him a deed for 
the lands, bearing date the said 17 February, 1787. Henry 
Dellinger conveyed the laads to Jamb Dellinger, the defendant, 
in March, 1796, 

In September, 1798, Bickerstaff brought ,ti writ of error to 
reverse the judgment which Henry Dellinger had recovered, 
and upon which the lands had been sold. At September Term, 
1801, of Morgan Superior Court, the judgment was reversed, 
and the plaintiff in error was ordered to be restored to all thi'hgs 
by him lost by means of that judgment. This ejectment was 
brought in 1807, and the case was sent to t h i s  Court upon the 
question, "Whether the reversal of the judgment diveEhted the 
title which the sheriff's deed had conveyed, and entitled Bicker- 
staff to be restored to the lands." 

The following opinion, forwarded by TAYLOR, J., was con- 
curred in by the Court: 

This ejectment is instituted upon the ground that the lessor 
of the plaintiff is entitled to a restitution of the land upon a 
reversal of the judgment under the authority of which i t  was 
sold, because Henry Dellinger, the plaintiff in the original action, 

and the defendant in error, became the purchaser. It 
(273) must be conceded that the general rule of law is that upon 

the reversal of a judgment the plaintiff in error is enti- 
tled only to the money raised by the sale. I f  it were otherwise, 
few persons would be willing to take upon themselves the risk 
of buying property at a sheriff's sale, of which they might 
afterwards be deprived in consequence of some error in the 
judgment, to the examination of which they would not be par- 
ties and on which they could claim no right of being heard. 
If a different rule apply to the case where the plaintiff himself 
becomes the pbrchaser, it must be supported by some authority, 
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and we cannot perceive, in any of the cases ,relating to this 
point, that conclu@ke force which ought to establish so impor- 
tant a s  exception to a fixed principle of law. I n  this State 
lands are liable to be sold upon the fie./.i facias in like manner 
with chattels. As the plaintiff in the original judgment might, 
under a fie& facias, become the purchaser of goods, he may now 
become the purchaser of lands, and if the plaintiff in error is 
entitled to a restitution of lands upon the reversal of the judg- 
ment, because the defendant became t$e, purchaser, he must be 
equally entitled to the restitution of goods for the same reason. 
I t  is also a necessary consequence of this doctrine that the 
plaintiff in the original action, purchasing the goods, cannot 
sell them so as to convey a valid title against a subirequent re- 
versal of the judgment, but they must still remain liable to the 
right of restitution, by reason of the ori inal: vice impressed 

ph upon them in being bought by a person w o had a legal right 
to purchase, and from a person commanded by law to sell and 
having a right to sell to the plaintiff. 

If such were the law in England, i t  is probable some cases 
might be found where suits have been instituted agpinst subse- 
quent purchasers of chattel property, or even against the plain- 
tiff in the original judgment, in behalf of the plaintiff in 
error claiming restitution after a reversal. No such (274) 
cases are recollected. As to the point of restitution, the 
first case that occurs, and I believe strongest in favor of the 
plaintiff, is to be found in Cro. Jac., 246. I t  was there held 

. that the sale and clelivery of a lease to the party himself upon 
an elegit was void, and that upon a reversal the plaintiff in 
error was entitled to restitution. The Court took this strong 
difference between an elegit and a fieri facias, that in the former 
the sale and delivery is not in pursuance of the writ, but the 
writ of fie.ri fa,c&zs gives the authority to the sheriff to sell. 
They do not go so far as to say that a sale by fie& facias to the 
party himself shall deprive the plaintiff in error of restitution, 
nor do they intimate that he is entitled to restitution because 
the sale was made to his adversary, but because he does not 
come duly  thereto by  act of law. Here the lease was delivered 
to the party that recovered, by way of extent, without any sale, 
and therefore the owner shalI be restored; so, if upon an elegit 
personal goods are delivered to the party by a reasonable price 
and extent, upon the reversal of the judgment he shall be re- 
stored to the goods themselves. 

This case appears to have been decided upon reasons exclu- 
sively applicable to the writ of elegit, between which and the 
fie& facks there is a difference so manifest as to require a 
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WARDEX v. KIELSON. 

different construction of the law regar& restitution. For, 
(1) By an elegit  the defendant's goods and attels are not sold, 
but only appraised; whereas, by a fie& facias they are sold 
without any previous appraisement by a jury. (2) By an elegit 
they are delivered to the plaintiff at a reasonable price and 
extent; whereas, in a fieri f a c i m  they cannot be delivered to the 
plaintiff in satisfaction of his debt, but must be sold. ( 3 )  By 
the first, a moiety of the defendant's lands are delivered to the 
plaintiff till his debt be levied out of the rents and profits; but 
by the latter they are absoluta1-y sold to the best bidder, whether 
he be the plaintiff or a stranger. The well-known effect of a 

seizure of property under a fieri facias is to divest the 
(275) title by the authority of law; but under the elegit nothing 

is finally settled until the inquisition is returned and 
filed, befor? which the court may examine it, and upon the de- 
tection of irregularity, may award a new writ. 

When a judgment is reversed, the defendant is to be restored 
to what he lost by the writ as i t  was awarded. I n  a fieri facias 
he loses the money; because the sheriff is commanded to make 
the money*out of the defendant's goods and chattels, lands and 
tenements; and to that, therefore, he is properly restored. But 
in an elegit  the goods themselves are delivered over to the plain- 
tiff, and upon a reversal the defendant must be restored to .them. 
We are therefore of opinion that the plaintiff in error is not 
entitled to restitution, even against the plaintiff in the original 
judgment, where the sale has taken place under a fieri facias 
and without fraud. 

WL4RDEN & SONS v. NIELSON. 

F r o m  Burke. 

In a suit upon a penal bond the plaintiff is not entitled to recover 
beyond the penalty. 

THIS was an action of debt, brought upon a penal bond given 
by the defendant to the plaintiffs, merchants in Philadelphia, 
on 6 November, 1774, payable 1 February, 1775. The defend- 
ant removed from Pennsylvania, and settled in this State. On 
15 May, 1794, the defendant wrote to the plaintiffs, acknowl- 
edging the debt, and praying further time for payment. On 
26 December, 1805, he wrote to the same effect, and on 4 No- 
vember, 1806, he wrote to the agent of the plaintiffs, expressing 
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a hope that they would take the amount of the penalty 
of the bond, divided intu three annual payments. De- (276) 
fendant failing to make payment, ,this suit was com- 
menced on the bond, the condition of which was in the follow- 
ing words: 

"The condition of the above obligation is such that if the 
above bounden William Nielson shall well and truly pay to the 
said Jeremiah Warden & Sons the just sum of $782.21, with 
lawful interest until paid,  the^ the above ohligatinn to be void; 
otherwise, to remain in full force and virtue." 

The jury, under the direction of the court, gave a verdict for 
the penalty of the bond, to wit, $1,564.42, and $750.95 for in- 
terest, by way of damages, subject to the opinion of the court 
whether the plaintiffs were entitled to recover bevond the pen- 
alty of the bond. 

WRIGHT, J. Whether, in an action of debt on a penal bond, 
the plaintiff can recover a greater sum than the penalty seems 
to have been a question for a long time unsettled in the 
English courts; but from an examination of the cases (277) 
cited upon the argument of this case it will appear 
always to have been the better opinion that no such recovery 
could be had, at  least, in a court of law, until the decision re- 
ported in 2 Term, 388, made by Justice Bulber, in conformity 
with the opinion expressed in his Law of Nisi Prius, 178. This 
decision, however, was afterwards overruled by Lord Kinyo%, 
6 Term, 303. And in McClurre v. Knight, 1 East, 426, the law 
seems to have been considered by the counsel and the Court as 
settled, for the only question made in the argument was whether, 
on a judgment rendered in Ireland on a penal bond, the plain- 
tiff in a suit brought in England on such judgment was entitled 
to recover beyond the penalty, which was properly decided in 
the affirmative, on the ground that the nature of the demand 
was altered by the judgment, and that i t  was competent for the 
jury to allow interest on what was there ascertained to be due. 
The other cases cited by the plaintiff are B u ~ b w y ,  23, and 2 
Dallas, 252. 

The first is a chancery decision, and is reported by the re- 
porter in a line and a half, in which he states "that interest 
was decreed to be paid on a bond, although i t  exceeded the 
penalty." But pone of the cases to which he refers support the 
principle of the decree, and some of them are entirely opposed 
to it. The first from Hardress, 136, was a bill to be relieved 
against an extent on a judgment in debt for a penalty of £1,500, 
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after satisfaction of the penalty by perception of the profits 
according to actual receipts, but not according to the extended 
value. The court would not give the complainant relief with- 
out paying costs and dam'ages, for it appeared there had been 
a default in him in not permitting the defendant quietly to 
receive the profits upon a former extent, whereby he was put 
to great charges, and the court declared the plaintiff should 

either have all law or all equity. 1 Ch. Ca., 271, was 
(278)'the case of a jointress who had paid a mortgage, and 

sLe was pelmiteid to hold over until repaid with interest. 
The other cases, 2 Ch. Ca., 226, and 2 Qer., 509, are in direct 
opposition to the principle which they were cited by Bunbury 
to support; to which may be added the cases reported in 1 Atk., 
75; 3 Bro., 489, 496; 1 Qer., 349, referred to by defendant's 
counsel. The other case cited by the plaintiff's counsel from 
2 Dallas, 252, would at  first view seem to conflict with the. 
English decision; but i t  is believed a distinction may be drawn 
between that case and those decisions. That was a suit on a 
penal bond conditioned for the performance of a collateral act, 
on a stated day, to wit, the procuring of a patent within six 
months for a tract of land which the defendant had sold to the 
plaintiff. The judges, in delivering their opinion, considered 
the penalty as a debt due to the plaintiff on the day when the 
collateral act was to have been performed, and that upon that 
ground he was entitled to retain a verdict for interest beyond 
the penalty which the jury gave for the detention of the debt. 
From a review, therefore, of the cases on the subject, it may be 
considered as a settled point, that, except in some particular 
cases, where a collateral act is to discharge a penalty which is 
inserted in a bond as a debt which is to become due on the 
failure of performing that act on the day stipulated, or in cases 
in equity framed upon some specific ground of relief, the pen- 
alty of the bond is all that can be recovered, either at law or in  
equity. As to the question made by the plaintiff's counsel, 
whether there is any difference between common conditions to 
penal bonds and the one sued on, which binds the obligor to the 
amount of the wndition with interest till paid, this is nothing 
more than a condition in law, which would arise without its 
being stated in the bond, and was inserted either from an igno-' 
rance of the law or from an excess of caution; but i t  cannot be 

considered as intended to increase the obligation of the 
(279) defendant. I t  is therefore the opinion qf the Court that 

the plaintiff should enter a remittitur for the amount 
assessed for interest by way of damages. 
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RAYNOR v. DOWDY AND BENTHALL. 

From Bertie. 

The County Court may grant to a man the privilege of erecting and 
keeping a ferry, although he does not own the lands on either 
side of the river or creek over which the ferry is established. 

THE County Court of Hertford granted to Raynor, the plain- 
tiff, the privilege of erecting and keeping a' ferry on Wicacon 
Creek, The defendants brought an ejectment against Raynor 
for the land whereon the ferry was erected, recovered a judg- 
ment, and the Sheriff of Hertford County put Benthall in the 
possession of the land, but refused to put him in possession of 
the ferry. Bentha41 demanded possession of the ferry, which 
being refused, he armed himself with pistols and took possession 
of the ferry. At the time the County Court of Hertfordgranted 
to Raynor the privilege of erecting and keeping this ferry, he 
did not own the land on either side of the creek. The jury 
found a verdiet for the plaintiff, and assessed damages for the 
trespass, subject to the opinion of the court upon this question, 
"mThether the County Court of Hertford had a right to grant 
to Raynor the privilege of erecting and keeping this ferry, when 
he did not own the lands on either side of the creek." The 
case being sent to this Court, was argued by 

Cherry for plaintiff. (280) 

BY THE COURT. We are of opinion that the County Court 
of Hertford had a right to grant to the plaintiff the privilege 
of erecting and keeping a ferry, although he did not own the 
land 6@ either side of the creek. Let judgment be entered for 
the plaintiff. 

Cited: Pipkin v. Wynm, 13 3. C., 402. 
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(281) 
JONES v. SYKES. 

From Cabarrus. 

Appellant bound to give two securities, and one only befng given, ap- 
peal dismissed. 

THE plaintiff prayed an appeal from the judgment of the 
County Court of Cabarrus, and executed an appeal bond with 
one security only. At October Term, 1808, the Cabarrus Supe- 
rior Court, defendant's counsel moved to dismiss the appeal, 
on the ground that the act of Assembly regulating appeals 
required the appellant to enter into bond with two securities; 
and the case was sent to this Court upon the motion to dismiss 
the appeal. 

BY THE COURT. The motion must be allowed. Entering 
into bond with two securities is a condition to be performed 
before the party dissatisfied with the judgment of the County 
Court {can obtain an appeal. Let the appeal be dismissed. 

STATE v. SUTTON ET AL. 

From Bertie. 

The caption of an indictment must describe the court before which 
it is found, that it may appear the court can exercise jurisdic- 
tion over the offense charged. 

THE defendants being convicted upon an indictment for a 
riot, their counsel moved in arrest of judgment "that in the 
caption of the indictment upon which the defendants had been 
found guilty there was no description of the court before which 
the indictment was found." The caption of the indictment was 
in the following words and figures: 

(282) STATE O F  NORTH CAROLINA, April Term. 1803. 
Bertie County. 

Cherry for defendants cited ,2 Hawk., 359, sec. 119, to prove 
that the caption of an indictment must show that the court had 
or could exercise jurisdiction over the offense indicted. He 
said there was no such term of the Superior or Comty Courts. 
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of Bertie as April term, known, distinguished or described by 
any public law; for if so, the court would be bound officially 
to take notice of it. April term was a judicial term unknown 
to the laws of North Carolina, so far as i t  affected the county 
of Bertie; the session of Bertie County Court was not holden 
in that month; and as to the Superior Courts of the State, their 
terms were fixed by the act of 1806, commencing on the first 
Nondays of March and September, and ending as the circuits 
progressed, on the sixth Mondays after the fourth Mondays of 
the said ~zzmth. 

BY THE COURT. The caption of the indictment ought to dew 
scribe the court before which i t  is found, that i t  may appear 
the court can exercise jurisdiction over the offense charged. I t  
is not stated in the caption to this indictment whether i t  was 
found in the County or Superior Court. And although it may 
be true that the term of the Superior Court happened in April, 
yet "April term" is not distinguished as a judicial term of that 
court in any act of Assembly. 'Judgment arrested. 

Overruled: S. v. Brickell, 8 N. C. ,  354. 

GARDNER R.. CLARK. 

Prom Chowan. 

Debt lies by the payee against the maker of a promissory note 61;- 
pressed to be given for "value received." 

THIS was an &&ion of debt, brought upon a promissory note 
in the words and figures following, to wit: 

Five days after date I promise to pay to Henry Gardner, or 
order, $107.75, value received. Edenton, 31 July, 1805. 

WM. CLARK. 

The case was referred to this Court, upon the question, 
"Whether an action of debt can be maintained on this note." 

LOWRIE, J.. Debt is an action founded on an express contract 
for a sum certain. A writ of debt properly lieth where a man 
oweth another a certain sum of money by obligation, or by 
bargain for a thing sold, or by contract, or upon a loan made by 
the creditor to the debtor. Fitz. N. B., 273. I f  a tailor agree 
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to have a certain price for making a wit  of clothes, debt will 
lie. Woods Inst., 544. A man owes another a sum of money, 
who hath his note under hand without seal; debt will lie. This 
position is laid down by Morgan and Ruffhead in their Law 
Dictionary, title, Debt. Debt lies on a promise to a physician, 
surgeon, etc., if he make a cure. 3 Com. Dig., 365. These 
authorities prove that debt will lie on a simple contract. I t  
has been said and so adjudged that before the statute of 3 and 
4 Anne, no action would lie upon a note, as a note. Salk., 129, . 
And thac indebitatus assumpsit would not lie on a bill or' ex- 
change. Stra., 680. The same doctrine was held in Hodges 
v. Stuar t ,  1 Salk., 125. And i t  was there said by B o l t ,  Chief 
Justice, that indebitatus assumpsit would not lie on a bill of 

exchange for want of a consideration; for i t  is,but evi- 
(284) dence of a promise-to pay, which, taken alone, is a nuohm 

p a c t m ,  and therefore the party must either bring a 
special action on the custom of merchants, or else a general 
indebitatus assumpsit against the drawer for money received to 
his use. 

But Lord Mawf ie ld  declared that all the cases upon this sub- 
ject decided in King William's time went upon mistaken prin- 
ciples; and the truth of this observation will be admitted, if we . 
take the trouble of examining the course of decisions upon the 
subject. I n  1783, upon a writ of error from Ireland, in the 
case of Otway v. Ramsay ,  Strange, 1Ck90, after two solemn argu- 
ments, and a third one ordered, the Court strongly inclined to 
the opinion that debt would not lie in Ireland or a judgment 
in the Ring's Bench in England. The plaintiff, however, d e  
clined a third argument, and the judgment was affirmed, with- 
out the opinion of the Court being given. But forty years 
afterwards, in W a l k e r  v. W i t t e r ,  Doug., 1, 2, it was adjudged 
that debt would lie on a foreign judgment. .In the case of 
Hodges v. Stuarrt,  Salk., 125, in the time of William III., it 
was held that bills and notes, payable to bearer, or to A. R. and 
bearer, were not negotiable or assignable, so as to enable the 
indorsee to maintain an action against the drawer; but in the 
time of Geo. III., in the case of Grant  v. Vaughan,  Lord M a w -  
field said: "There has since been no doubt but that actions may 
be byought by the bearer of such promissory note against the 
drawer." Lovelace on Bills, 108. 

There is an anonymous case reported by Bardress, 485, that . 
seems to unfold the principles upon which this case must be 
decided. The effect of that case is very accurately expressed 
in Corn. Dig., Debt B. Lord Chief Baron, Comyw, after saying 
that debt lies on every express contract to pay a mm certain 
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(A. 8))  and also lies though khere be only an implied contract 
(A. 9),  thus states the principle of these cases: "So debt lies 
not upon a bill of exchange against the acceptor; for the 
acceptance binds him by the custom of merchants, but (285) 
does not raise a duty," and cites Hardress, 485. The case 
in Hardress was debt against the acceptor of a bill of exchange, 
and the Court there said: "The acceptance does not create a 
duty, no more than a promise made iy a stranger to pay the 
debt of another if the creditor will forbear his debt." I n  Hard's 
case, 1 Salk., 23, i t  is also said that i tdebitatus assumpsit will 
not lie against the acceptor of a bill of exchange, for his accept- 
ance is but a collateral engagement; but that i t  will lie against 
the drawer, for he is really a debtor by the receipt of the money. 
So, in Hodges v .  B tuwt ,  before quoted for another purpose, the 
Court said that debt would lie against the drawer of a bill of 
exchange for value received, and the reason given is, "that it is 
for the amarent consideration." As'debt will lie where indeb- 
i ta tus  asGmPsit  will, and as the statute of Anne puts notes on 
the same footing with bills of exchange, i t  would seem clearly 
to follow that a s  action of debt may be maintained by the 
payee of a promissory note against the drawer. 

HALL, J. Bishop v .  Young ,  2 Bos. and Pul., 78, seems to 
decide the present case. The question there was, "Whether 
debt would lie by the payee zqainst the maker of .a promissory 
note, expressed to be for value received." It was decided in 
the affirmative; and for the reason there given, I think the pres- 
ent action can be supported, and that judgment should be 
entered for the plaintiff. 

TAYLOR, J. I n  Hardress, 485, i t  was held that an action of 
debt will not lie against the acceptor of a bill of exchange; but ' 

the reasons given for that determination tend strongly to dem- 
onstrate that an action of debt will lie by the payee against the 
maker of a promissory note. I t  was said in that case 
that the acceptance does not create a duty any more (286) 
than a promise made by a stranger to pay the debt of 
a third person, if the creditor will forbear his debt; and hc 
that drew the bill continues debtor, notwithstanding the a e  
ceptance makes acceptor liable to pay it. But the making of a 
promissory note does manifestly create a duty, if a considera- 
tion be expressed, and raises an original obligation in the 
maker, for which an action of debt is a proper remedy, accord- 
ing to the general description of that action to be found in all , 

the elementary writers. 3 B1. Com., 155, says an action of debt 
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will lie whenever a sum of money. is due by certain and express 
agreement, where the quantity is fixed and certain and does not 
depend on any subsequent valuation to settle. Comyn says 
debt lies upon every express contract to pay a sum of money. 
Dig., tit. Debt. And in  3 Woodeson, 95, i t  is laid down that 
the action of debt may be brought whenever a determinate sum 
is claimed as due, whether the contract on which it arises is  
special or simple. 

The action of debt on simple contract has grown much into 
disuse, in consequence of the defendant being peiul'tted to wage - 
his law, and of the necessity imposed ypon the plaintiff of prov- 
ing his whole debt or being precluded from recovering any part. 
This latter rule has been much relaxed in modern times, as 
appears from 2 Bl., 1221; Doug., 6 ;  2 Term, 129; 1 H. Bl., 
149; and it is not n o y  understood to be necessary that the 
plaintiff should recover the exact sum demanded. From this 
disuse of the action, a Wief  seems to have prevailed that it 
could not be sustained; and assumpsit has been the usual rem- 
edy on promissory notes. But no decision is recollected to have 
been made in  this State against the action of debt in such 
cases, and there is a great modern authority in  favor of it in 
precisely such a,case as that before the Court. 2 If. Bl., 75. 
Judgment for the plaintiff. 

(287) . 
STATE v. WHITISENHUNT. 

From Lincoln. 

Solicitor for the State entitled to a fee in case of a scire facias against 
a delinquent juror, in all cases fa  here costs are given against such 
juror. 

THE question in this case was whether the solicitor for the 
State was entitled to a fee in the case of a scire facias against a 
delinquent juror. 

BY THE COURT. The solicitor for the State is entitled to 
a fee on a scire facias against a delinquent juror, in all cases 
where costs are given against, such juror. Where the juror is 
discharged without costs, the solicitor is not entitled to a fee. 

Cited: S. v. King, 143 N .  C., 652. 



HOWE v. O'MALLY. 

From Chowan. 
A conveyed to B a tract of land, containing 221 acres, more or less. 

Some years afterwards it was mutually agreed to have the land 
surveyed, and if it were found to contain more than 221 acres, 
the defendant should pay the plaintiff $10 per acre fo r  the ex- 
cess; if it fell short, plaintiff to refund to defendant at the same 
rate. Here are mutual promises, and one is a good consideration 
to support the other. 

The plaintiff, by a deed of bargain and sale, conveyed to 
the defendant, i n  1790, 145 acres of land, part of a tract of 
366 acres purchased from Clement Hall. I n  1792 the plain- 
tiff, by another deed, conveyed to the defendant a part of the 
same tract of land, purporting to contain 221 acres, "be the 
same more or less." Each tract was described by par- 
ticular metes and bounds, and both together made up (288) 
the Tvhole tract purchased from Clement Hall, by the 
plaintiff, for which the defendant fully paid and satisfied the 
plaintiff. 

Some time afterwards, to wit, in  1806, in a conversation 
between the parties, i t  was'mutually agreed to have the tract of 
221 acres last sold surveyed, and if it were found to contain more 
than 221 acres (the number of acres called for by the deed) 
the defendant should pay to the plaintiff $10 per acre for the 
excess; and if. on the other hand. i t  should fall short of that 
numb& of acres, the plaintiff shduld refund to the defendant 
at  the same rate per acre. I n  October, 1806, a survey was 
accordingly made, and the tract was found to contain 308 acres, 
including swamp on two of the lines, 87 acres more than the 
deed called for. This action was brought to recover the sum of 
$870, with interest, etc. 

For the defendant i t  was contended, first, that unless from 
the presumption that the agreement proved subsisted between the 
parties at the time of the execution of the conveyance in 1802, 
there was no consideration to support it, and that such pre- 
sumption would be not only violent, but against the solemn deed 
of the parties. That  the evidence was improper and ought not 
to have been received, inasmuch as it goes to establish a par01 
agreement in  express contradiction of the solemn deed of the 
parties; for if any meaning is to be given to the words, "be the 
same more or less," in the deed of 1802, the plaintiff had at  that 
time sold and absolutely conveyed all the lands which he held 
under his conveyance from Hall, and that therefore there was 
nothing for the agreement to operate upon. 
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For the plaintiff it was urged that there was no news- 
(289) sity for resorting to the that the agreement 

proved subsisted between the parties at  the time of the 
execution of the conveyance in 1802, or go in search of a con- 
sideration to support it, inasmuch as the promises were mutual 
and each a consideration for the other. That the number of 
acres in the tract was quite uncertain, and, for aught that the 
plaintiff knew, might have been less thttn the number expressed 
in the deed. His promise, therefore, to pay. the defendant in 
that event $10 for every acre so falling short was a good con- 
sideration to support the promise of the defendant, to enforce 
which the action was brought. This agreement is not in con- 
tradiction of the deed, but perfectly consistent with i t ;  i t  was 
quite a distinct transaction and not intended to control, explain 
or vary the deed in any respect, but stood entirely on its own 
bottom. 

BY THE COURT. Here are mutual promises ; one is made the 
consideration of the other, and we are of opinion that the plain- 
tiff's promise to refund in the event of a deficiency in the num- 
ber of acres is a good consideration to support the defendant's 
promise to pay, should there be more acres than called for by 
his deed. Judgment for the plaintiff. 

TINDALL'S EXECUTORS v. MOUNGER ET AL. 

From Rowarn. ~ 
A gives his bond to make title to a tract of land to B, and dies intes- 

tate, leaving three sons, his heirs at law, one of age, the other 
two infants. B dies; the administrators of A recover of the ex- 
ecutor of B a judgment for the balance of the purchase money, 
for the land. The executors and devisees of B file a blll, praying 
for a specific execution of the contract, as against A's heirs at 
law, and an injunction as against A's administrators, on the 
ground that part of the land was claimed by an elder title. The 
heirs, in their answer, declare their readiness to make title, and 
the administrators admit assets. Injunction dissolved, upon de- 
fendants giving security to make title agreeably to the prayer of 
the bill; and costs ordered to be paid by A's administrators, out 
of the assets of their intestate. 

HENRY MOUNG-ER, by his bond dated 1 January, 1784, bound 
himself, his heirs, exwutors'and administrators, in a penalty, 
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conditioned to make to James Tindall, his heirs and assigns, a 
good and clear right and title in fee simple to three tracts of 
land as soon as rights could be'obtained. The land had been 
entered by Mounger, and the grants afterwards issued and came 
to, the hands of Tindall. I n  February, 1795, Mounger died 
intestate, leaving three sons, Edwin of full age, Thomas and 
Henry infants. Thomas afterwards arrived to full age. I n  
May, 1195, Tindall died. Afterwards the administrators of 
Mounger recovered a judgment upon a bond given by Tindall 
for the balance of th purchase money of the land; and there- 
upon, in February, 1797, a bill was filed by the executors and 
devisees of Tindall, against Mounger's heirs aforesaid, and also 
against David Cowan, a person who claimed two of the tracts 
sold as above, by an elder title, to carry into specific execution 
the contract of sale appearing in the bond aforesaid; and for 
an injunction against the judgment a t  law, on account of a 
claim of Cowan. The defendants put in their answers, and 
admitted the bond for title, and Thomas and Edwin, who were 
now of age, said they were ready to make titles; the 
infant Henry submitted to act as the court should direct. (291) 
The administrators admitted the estate of their intestate, 
Henry Mounger, deceased, was solvent. On these answers, the 
court, a t  September Term, 1799, ordered the injunction to be 
dissolved, on bond and security to amount of the judgment b e  
ing given to make title agreeably to the prayer of the bill. The 
case coming on to be heard on the bill and answers, it was 
referred to this Court to decide which of the parties to this suit 
should pay the costs. 

BY THE COURT. We are of opinion that the costs should be' 
paid by Moungegs administrators, out of the assets of their a 
intestate. 

A billiard table erected and used merely for the purpose of amuse- 
ment is liable to the tax imposed on "billiard tables," in the 
same way as if used for the purpose of gaming. 

THIS was an action of trespass, to' recover damages from the 
defendant for having taken out of the possession of the plain- 
tiffs a billiard table. The plaintiffs were the owners of the 
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table, which previous to 1 April, 1807, they caused to be erected 
in the town of New Bern at their own expense; not for any 
purpose of emolument, or to be employed as a gaming table, but 
for their private and individual amusement. They had con- 
stantly kept up the table since its erection for the purpose which 
origiqally induced them to have i t  built. The defendant, being 
Sheriff of Craven County, levied on the table for the tax which ' . 

he conceived was due therefor to the State for the year 
(292) 1807. If the tax be due thereon, and the levy therefore 

legal, i t  was agreed that judgment should be entered for 
the defendant; if otherwise, for the plaintiffs, and damages to 
be assessed to sixpence. 

Gaston for plaintiffs. 

BY THE COURT. Tlie object of the act of 1798, ch. 19, was to 
suppress excessive gaming, and also to remove the temptations 
to ('idleness and dissipation," as these contributed to the main 
vice. The act therefore forbids the use of '"gaming tables? 
generally, with a proviso that it should not extend to billiard 
tables until 1 April, ensuing. The act of 1804, ch. 31, tolerates 

the use of billiard tables, but imposes a tax upon that 
(293) use. By that act every man who "erects and keeps" a 

billiard table is made liable to the tax. The Legislature 
seems to have considered the use of the billiard table as con- 
ducive to idleness and dissipation, as well as a means by which 
excessive gaming was promoted. We are therefore of opinion 
that judgment should be entered for the defendant. 

JOHNSTON, ASSIGNEE, ETC., V. KNIGHT. 

From Richmond. 

A and B gave their joint bond to 6, and D became the subscribing 
witness. C assigned the bond to D, who brought suit on the 
bond, against A. He pleaded the general issue, and upon the 
trial the handwriting of D and also of A was proved. It  was 
also proved that on the day on which the bond bore date, A had 
purchased goods of C to the precise amount of the bond. This is 
not legal proof of the execution of the bond; and the jury hav- 
ing found a verdict for  the plaintiff, the verdict was set aside . 
and a nonsuit entered, upon the ground that the testimony was 
improperly received, and also upon the ground that the produc- 
tion of the subscribing witness to a bond is never dispensed with, 
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except from necessity, as where he is dead, has removed, or  be- 
come interested by operation of law. Here the subscriMng wit- 
ness has become the assignee of the bond, and the plaintiff in 
the cause. 

MOSES KNIGIIT and Richard Knight executed their joint bond 
to John Hardwick, executor of the last will of Richard Edge- 
worth, deceased, and William Johnston, the plaintiff in this 
cause, became the subscribing witness to the said bond. Hard- 
wick afterwards assigned the bond to Johnston, and Johnston 
brought an action of debt against Moses Knight, one of the 
obligors. The defendant pleaded the general issue. Upon the 
trial of the cause the handwriting of Johnston, and also 08 
Moses Knight, was proved. I t  also appeared in evi- 
dence, from the account of sales of Richard Edgeworth's (294) 
estate, returned into the proper office by his executor, 
John Hardwick, that Moses Knight purchased at the sale of 
Richard Edgeworth's estate goods to the precise amount of the 
bond, and that the sale was made on the day on which the bond 
purported to b6 executed. The assignment of the bond to John- 
ston was also proved. The jury found a verdict for the plain- 
tiff, subject to the opinion of the court upon the question, 
"Whether the execution of the bond was legally proved." 

HENDERSON, J., delivered the opinion of the Court. I t  is one 
of the primary rules of evidence that the best which the nature 
of the case admits of, and which is in the party's power or pos- 
session, shall be produced. The offer of lesser evidence whilst 
the greater is in the pqwer or posseision of the person offering it 
agords a presumption that the greater evidence, if produced, 
would operate against him. The testimony of the subscribing 
witness to a written contract is-the best evidence of its execu- 
tion, of the terms, conditions and consideration on which i t  
was made. He is selected by the parties to bear evidence of 
their contract in case a dispute should arise. His production 
has been dispensed with in cases of necessity only, as where he 

' i s  dead, removed beyond the process of the court, become in- 
famous, or interested by operation of law. The necessity in the 
present case arises entirely from the act of the person (or at 
least with his concurrence) who offers the lesser evidence, which 
certainly cannot and should not form an exception to the gen- 
eral rule. We are therefore of opinion that the evidence re- 
ceived upon the trial was improperly received, that the execu- 
tion of the bond was not legally proved, that the verdict should 
be set aside, and a nonsuit entered. 

Cited: Overma23 v. Coble, 35 N. C., 5. 
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(295) 
PARKER'S EXECUTOR v. PARKER'S ADMINISTRATOR. 

From Halifax. 
A suit pending in chancery is "by consent of parties" referred to five 

persons, whose report is to be binding between the parties. The 
referees make a report, and exceptions are filed to it, charging 
errors and mistakes in liquidating the accounts. The suit then 
abates by the death of the complainant. An action on the case 
n7as brought to recover the sum reported by the referees to be 
due. The record of this suit and the proceedings therein are not 
evidence of the debt. The reference being matter of record, the 
award is not binding until confirmed by the court. 

IN 1799 Airland Parker filed his bill in chancery in Sussex . 
County Court, in Virginia, against Richard Parker, executor 
of the last will of Frederick Parker, deceased, praying for a 
discovery and an account, etc. To this bill Richard Parker put 
in his answer, and at  September Term, 1801, the following entry 
was made in the cause: "By consent of parties, this cause is 
referred to William Hines, Robert Goodwyn, Benjamin Tate, 
John Chappell and James C. Baily, or any three, whose report 
to be binding between the parties." At March Term, 1802, the 
referees made their report, and therein stated that they found 
the complainant Airland Parker was indebted to the defendant 
Richard Parker, executor, etc., in the sum of £135 18s. gd., 
Virginia currency, which sum, except £28 thereof, they were of 
opinion should bear interest from 6 October, 1795, till payment 
should be made. The cauhe was continued at  complainant's 
costs, and at June term following, the complainant filed several 
exceptions to the report of the referees, charging them with 
errors and mistakes in liquidating and settling the accounts of 
Richard Parker, executor, as aforesaid. The cause was then 
continued, and at each successive term was continued without 
any further proceedings being had therein, until J u n ~  Term, 
1803, when i t  abated by the death of the complainant. 

,This was an action on the case brought on the above 
(296) award. The only evidence offered by the plaintiff was 

a copy of the record from the Court of Chancery for 
Sussex County in Vi'rginia, setting forth the proceedings in that 
court, as above stated. The jury found a verdict for the plain- 
tiff,. subject to the opinion of the court upon the question, 
whether the action would lie upon the award. The case being 
sent to this Court, 

HALL, J., observed that, although he entertained much doubt 
upon the question, he inclined to the opinion that judgment 
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should be entered for the plaintiff; that if the reference in this 
case had been made as referencas generally are made, to clerks 
and masters, or if i t  had been the understanding of the parties, 
and the practice of the court in which this reference was made, 
that reports made by referees appoipted as in this case should 
be subjmt to the exceptions of either party, as reports made by 
clerks and masters are, it was clear that judgment should be 
entered for the defendant. We can, however, only judge from. 

i the record itself. It is therein stated that, "by consent of par- 
ties, the case was r~ferred to William Hines and others, whose 
report was to be binding between the parties." It seemed very 
much to resemble common cases of submissions and awards; 
the defendant was not precluded on the trial from availing 
himself of any valid objection against the report or award that 
was in his power to be made, and which it, would be proper to 
make to awards in ordinary cases; but he seemed to have waived 
this privilege, and to rest his defense on the ground that i t  was 
only an interlocutory decree, and not such a submission and 
awhd  as would support this action. But by 

LOCEE, Lowam, HENDEESO~ and WRIGHT, JJ. The order of 
reference appelars to us to have been made by the court; the 
report or award is therefore no evidence of a debt, or obligatory 
upon the parties, until confirmed by the court. Judgment for 
the defendant. 

(297) 
' ARRINGTON v. CIULPEPPER. 

A and B signed a written contract respecting a horse race, agreeably 
to the act of of 1800, ch. 21. B and 0 made a by-bet,. and reduced 
it to writing, and therein B agrees, "if A should win the race , 
which he had made with him that day, he agrees to pay '3 $1,000." 
A won the race, and the stakeholder was directed by B to de- 
liver his bond for the $1,000 to G, and the bond was delivered. 
C sued B, and B pleaded that the bond was delivered as an 
escrow: Ruled, 

(1) That the written contract of by-bet between B and C, not, refer- 
ring to the written contract between A and B, as to the race, 
there was not between B and C such a contract in writing as 
section 2 of the act of 1800, ch. 21, requires. 

( 2 )  That par01 evidence could not be admitted to prove that the race 
referred to in the written contract of by-bet was the race men- 
tioned in the written contract between A and B. 
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(3) That the delivery of the bond to C by the stakeholder, by the 
1 direction of B, did not preclude B from claiming the benefit of 

the act of 1800, and requiring (2 to prove everything required by 
that act to make the bond obligatory. 

THIS was an action of debt, to recover a by-bet on a horse 
race. The jury found a verdict for the plaintiff, subject to the 
opinion of the court upon the following case: The defendant, 
.Mathew Culpepper, and one Francis Ward, on 30 November, 
1805, made a horse race, and on the same day entered into the 
following articles : - 

Articles of a race made this 30 November, 1805, between 
Mathew Culpepper and Francis Ward, as follows, to wit: They 
are to run at  Douther7s paths, on the Monday before next Christ- 
mas, for $200, for which they have staked their notes. Cul- 
pepper is to run a two-year-old filly of his, called Dolly Wash- . 
ington, being a sorrel which he had of Abner Foster. Ward is 
to run a sorrel colt of his, called Golden Rod, which was got by 
Don Galo, and raised by Mr. William Avent, of the same age, 
both being considered two years old last spring. They are to 
run one-quarter of a mile; to start at the end towards the old 
house, and to run out towards the road. The lowest nag-is to 
carry 136 pounds; the other is to carry 14 pounds for the first 

inch, and 7 for every pther inch over, or in propor- 
(298) tion for parts, etc. They both agree that either two of 

the judges, on the day of the race, shall measure the 
ground, and whktever they say is a quarter of a mile shall be 
binding on both parties. They also both agree that the race 
shall be what is called "a play or pay" race. In  evidence of 
which agreement they have both set their hands and seals, the 
date above mentioned. MATHEW CULPEPPER. (SEAL.) 

FRANCIS WARD. (SEAL.) 
a Witness : ABNEE H. HINES. 

On the same day the,defendant signed and sealed the obliga- 
tion declared on, which was in the following words and figuras, 
to wit : 

I f  Francis. Ward wins the race that he and myself made this 
day, I promise to pay to Peter Arrington the just sum of 
$1,000, on or before 25 December next, as witness my hand and 
seal, this 30 Nbvembe~r, 1805. 

MATREW CULPEPPEB. (SEAL.) 
Teste : A s m a  H. HINES. 
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This obligation was delivered to a third person, as a stake- 
holder, to be delivered over to the plaintiff in case he won the 
bet. The race between Ward and defendant was run agreeably 
to the articles, and Ward declared to be the winner. After- 
wards, and on the same day, the stakeholder was directed by the 
defendant to deliver over the obligation to the plaintiff, saying, 
"he would have won the race if his rider had rode agreeably to 
his directions," and the stakeholder delivered the bond accord- 
ingly. 

I t  was submitted to the Court, (1) Whether the plaintiff, on 
the producti~n of the articles aforesaid, and proof of their exe- 
cution, should not be permitted to read the same in evidence, 
as proof of the t e rn  of the race bet upon by' plaintiff and 
defendant. (2) Was i t  essential to the plaintiff's right to re- 
cover that he should prove anything relative to the articles, the 
running and winning of the said race, after the delivery by the 
st3keholder to the plaintiff, by the direction of the defendant? 
(3 )  Whether, if further proof was necessary on the part of the 
plaintiff, he should be permitted to show by par01 evi- 
dence that the articles before set forth were the articles of (299) 
the race referred to by the writing obligatory declared on. 

The case was sent to this Court for the opinion of the judges. 

LOCKE and HENDERSON,'JJ., were of oninion that the plain- 
tiff was entitled to judgment. But by 

HALL, LOWRIE and WRIGHT, JJ. The act of 1800, oh. 21, 
declares, in the first section, "that from and after the passing 
of this act no money shall be recovered a t  law by means of any 
bet or wager on a horse ram, except a written obligation is 
produced on the trial, containing the sum so betted or laid on 
such horse race, signed, sealed and attested by at  least one wit. 
nass." This part of the act has been complied with by the 
plaintiff, by the production of the written obligation upon the 
trial, a copy of which makes a part of the present case. Ther 
second section declares, "that all horse-racing contract8 shall be 
reduced to writing and signed by the parties thereto at  the 
time they are made; otherwise, they shall be void; and all sub- 
contracts or by-bets on the same shall also be reduced to writ- 
ing and signed by the parties to such by-bets, or the same. shall 
be void; and on all trials at law, where i t  may be necessary to 
give such contracts in evidence, no par01 testimony shall be 
admitted to alter or explain such contracts." The first and 
third questions may be considered together. There would be no 
difficulty in the case if the obligation declared on recited the 
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tprms of the race made between the defendant and Ward, or 
referred with sufficient certainty to the articles entered into by 
them, in which articles those terms are contained. I n  that case 
the articles referred to would become connected with the obli- 
gation on which the suit is brought, and would be viewed in 

the same light as if they had been signed by the plaintiff 
(300) and defendant. The contract between the parties, as 

well as the sum bet, would be evidenced by a writing 
signed by the parties. But the obligation merely refers to a 
"race made," without saying whether the terms of such race 
were reduced to writing, or existed in the memory of witnesses. 
I n  the latter case the plaintiff clearly could not recover. But 
suppose i t  to ;be otherwise (as probably the fact was), and the 
plaintiff should be permitted to give such articles in evidence: 
the defendant would be permitted to show that he and Ward 
made another race on the day referred to or mentioned in the 
obligation declared on; i t  would then be a matter of controversy 
between the parties, to which race the obligation referred, and 
that controversy could only be wttled by the introduction of 
parol testimony. The Legislature did not intend that horse- 
racing contracts should in any respect depend upon testimony 
of that kind, further than to prove the execution of the writings 
in which they were contained; nor would such testimony in the 
present case be necessary, if the obligation sued on had either 
recited the terms of the race or referred with sufficient certainty 
to any instrument or writing in which they were contained. 
The act is express that all such subcontracts or by-nets shall be 
reduced to writing and signed by the parties, or ,the same shall 
be void. That has not been done in the present case. The 
writing signed by Ward and Culpqper has not been signed by 
Arrington and Culpepper. I t  is true that this is not strictly 
required, but i t  ought to b referred to by the obligation sued on 
with so much certainty as to preclude'the necessity of produc- 

t ing parol testimony to connect them. This case must be viewed 
as if the articles had not been signed by Ward and Culpepper, 
but by Ward and some other person; because, although the 
defendant and Ward signed them, yet on the same day they 

\ 

might have made another race, and signed other articles, in 
which case i t  would be uncertain to which race the plaintiff and 

defendant referred. As the plaintiff has been fortunate 
(301) in this race, he is willing to admit that those were the 

articles, and thinks the defendant should be compelled to 
do the same because he signed them. But the plaintiff would 
not deem this reasoning very applicable if he had lost the race 
and were defendant in this suit. 
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AS to the second question, i t  is in substance this, whether the 
plaintiff is in any better situation in consequence of the defend- 
ant having directed the stakeholder to deliver the obligation to 
him, after losing the race, than .he would be in, provided he had 
proved by witnesses that he won the race, and that in conse- 
quence thereof the stakeholder had delivered the obligation to 
him. I f  such direction by the defendant was to have the effact 
of making the obligation which had been delivered as an escrow 
stand as one delivered by the defendant to the plaintiff, and not 
to be considered as having been delivered as an escrow at all, 
i t  would be all-important to the plaintiff. But that cannot be 
done. The defendant did not himself deliver the bond to the 
plaintiff (but if he had, it would not alter the case) ; he only 
directed the stakeholder to do it. The effect, then, can be no 
other than if proof tantamount thereto had been adduced. The 
defendant's confessions out of court place things precisely where 
they would be if the facts confessed had been proved in court. 
They amount to this, that he, lost the race with Ward ; that that 
was the race referred to in his obligation ; but that the contract 
which he made with the plaintiff was defective in point of law, 
of which defect he claimed the benefit. We are therefore of 
opinion that the contract has not been entered into agreeably to 
the directions of the act, of Assembly, and that judgment should 
be entered for the defendant. 

(302) 
MOORE V. ~ G ~ E S .  

F ~ o m  New ~ a k o v e r .  
$ 

A and B, being tenants in common of a tract of land situate in an 
island in the Gape Fear River, agree by deed, "that as to those 
lands on the said island which lie below the causeway or great 
road through the island, A's two-thirds shall be taken all together, 
and shall be at the lower end of the said island, and be bounded 
by the Northwest River on the one side and by the Northeast 
River and Great Creek on the other; and B's one-third shall be 
taken off of the remainder, lying above the said A'S and below the 
said causeway; and as to all that part of the island belonging to 
them, lying above the said causeway, A's two-thirds shall be 
taken next the thoroughfare and Northeast River, and the said 
B's one-third shall be taken next the causeway." This agree- 
ment is sufficiently certain for each tenant to know his share, 
and dissolves the tenancy in common. 

THIS was a petition filed in the County Court of RRUNSWIOK, 
for partition of certain lands lying in Eagles' Island, in the 
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river Cape Fear. The petition stated that Joseph Eagles, late 
of the county of Brunswick, who departed this life in 1791, 
was at  the time of his death seized and possessed in fee simple 
of a certain estate and tract of land, situate, lying and being 
in Eagles' Island aforesaid; that he died intestate and the 
land aforesaid, by the then laws of descent in this State, de- 
scended upon his issue male, in equal portions as tenants in 
common; and that the said Joseph left issue, male, two sons, 
Richard and goseph. That in 1806, the said Richard and 
Joseph being still tenants in common of the land aforesaid, the 
petitioner, Maurice Moore, purchased out all the said Richard's 
right, title, interest, claim or demand whatever in said land, 
who, by deed bearing date in the same year, conveyed the same 
to the petitioner, who thereby became a tenant in common with 
the said Joseph. And to the end that a severance might be 

made of the said tenancy in common in the land afore- 
(303) said, between the said Joseph and the petitioner, and 

that each might know and, have his part distinct and 
separate from the other, the petitioner prayed the court to 
appoint commissioners to lay off and divide the said land be- 
tween him and the said Joseph. 

To this petition the defendant (who was an infant), by his 
guardian, put in a plea, setting forth that Richard Eagles, the 
elder, was seized and possessed of certain lands, situate in 
Eagles' Island afoi-esaid, and by his last will and testament, 
dated 23 March, 1769, and which had been duly proved, de- 
vised two-thirds of his lands upon said island to his son Joseph 
Eagles, in the petition mentioned, in fee, and the other third to 
his daughter, Susannah Elizabeth Eagles, in fee; that the said 
Susannah Elizabeth interinarried with Alfred Moore, esquire; 

I and they by deed bearing date the . . . . day of . . . . in the year 
. . . . conveyed the third part of said lands, devised to the said 
Susannah Elizabeth as aforesaid, to Maurice Moore, esquire, 
who by deed reconveyed the same lands to the said Alfred 
Moore; that Joseph Eagles, named in the petition, departed 
this life as set forth in the petition, and that his share in the 
said lands, to wit, two-thirds part thereof, descended to his sons 
Richard and the defendant Joseph. Admitting that the peti- 
tioner purchased of Richard, as set forth in the petition, the 
defendant stated that he was advised the lands aforesaid de- 
vised to the said Joseph Eagles and Susannah Elizabeth Eagles 
mere held by and &long to the said Alfred Moore, Mausice 
Moore and the defendant, as tenants in common, and that no 
division of said lands could take place acco~ding to the laws of 
this State, by virtue of any petition filed for that purpose, un- 
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less the said Alfred Moore was made a to the petition; 
that no severance of said tenancy in common or partition of 
said lands had been made among or between the parties claim- 
ing said lands or shares therein, under the last will and testa- 
ment of the said Richard Eagles, the elder; and that the said 
lands then remained to be divided between the said Al- 
fred Moore, Maurice: Moore and the defendant, as ten- (304) 
ants in common. That Alfred Moore was not named in 
the petition either as a petitioner or defendant, nor was any 
division of said lands sought, as related to the interest of said 
Alfred Moore therein; and defendant demanded the judgment 
of the court whether he should be compelled to make any other 
or further answer to the petition until the said Alfred Moore 
should become a party to the petition. 

To this plea of the defendant, the petitioner filed a replica- 
tion, stating that his petition was sufficient in law to be an- 
  we red unto by the defendant, without the said Alfred Moore 
being made a party to the same; because he averred that long 
before he filed his petition, to wit, on 28 January, 1788, Joseph . 
Eagles, father of the defendant, then being proprietor of two- 
thirds, and the said Alfred Moore of one-third, as tenants in 
common of the said lands, did, by a deed indented and bearing 
date the day and year aforesaid, make partition of the said 
lands, and did thereby dissolve the said tenancy in common, as 
by the said deed would more fully appear. 

The deed referred to in the replication was in the following 
words, to wit : 

Whereas Richard Eagles, formerly of Brunswick County, gen- 
tleman, in and by his last will and testament, devised his lands 
on the green island opposite Wilmington, commonly called 
Eagles' Island, to be divided between his son, Joseph Eagles, 
party to these presents, and Susannah Eagles (now Susannah 
Moore), his daughter, in the proportion of two-thirds to his 
.said son Joseph Eagles and one-third to his daughter Susannah ; ' 
and whereas the division hath never been made: This indenture 
therefore witnesseth, that the said Joseph, on the one part, and 
Alfred Moore, husband of the said Susannah, on the other part, 
have agreed, and by these presents do agree, that the lands shall 
be divided in the following manner, that is to say, that as to 
all those lands on the said island which belonged to the said 
Richard Eagles at his death, and which lie below the causeway 
or great road through the said island, the said Joseph's two- 
thirds shall be taken aIf together, and shall begin at the lower 
end of the said island, and be bounded by the Northwest 

' 
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(305) River on the one side and by the Northeast River and 
c Great Creek on the other; and the said Susannah7s third 

shall be taken off of the remainder, lying above the said Joseph's 
and below the said causeway; and as to all that part of the said 
island belonging to them as aforesaid, and lying above the said 
causeway, the said Joseph's two-thirds shall be taken next the 
thoroughfare and Northeast River, and the said Susannah7s 
part, or the other third, shall be taken next the causeway. If 
any lots immediately opposite to Wilmington shall be found 
still belonging to them, they shall hereafter be divided as they 
may agree. A. MOORE. [SEAL.] 

30. EAGLES. [SEAL.] 

Signed, sealed and delivered, %his 28 January, 1788, in the 
presence of 

JOHN SWANN, 
JAMES READ. 

. To this replication the defendant demurred, and the plaintiff 
having joined in demurrer, the case was sent to this Court for 
the opinion of the judges. 

Jocelyn in support of the demurrer. 
(308) A. Xoore  contra. 

LOCKE, J. I regret very much, on this question, I should 
differ in opinion from my brethren, who have overruled this 
demurrer. But as.it is my duty to be guided by the best judg- 
ment I can form on this subject, and not by the opinion of 
others, I shall briefly state the grounds on which my opinion 
is formed. The deed set forth in the replication of the peti- 
tioner does not state either the beginning, the courses, or the 
lines of Moore's one-third, but only on what part of the island 
it shall be laid off. I t  does not state whether his share shall 
consist of one-third in quantity or of one-third in value; it de- 
clares that one-third (meaning certainly whatever share was 
devised to Mrs. Moore) should be laid off in a certain part of 
the island. I have always understood a tenant in severalty to 
be one whose, estate is severed and separated from that of all 
others, and who completely knoweth his own land. I would 
then ask, can any man, from this deed, know precisely Moore'e 
one-third? But it is said, "That is certain which can be made 
so," and that as this deed says Moore's share shall be taken off 
adjoining the causeway, any surveyor can ascertain where the ' 

share will be, and that to effect a partition i t  is not necessary to 
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have a survey and marked lines. To this I answer, that unless 
the deed of partition should state some point at which the begin- 
ning shall be, some courses to be run by a surveyor, or some 
natural boundary, which can with certainty be ascertained, the 
partition cannot be so made as to leave an estate in severalty . to one of two tenants in common. I am not able, from the de- 
scription of this deed, to say that any such certainty is con- 
tained therein, or that by any possibility i t  can be made certain. 
For I think one-third of this tract can be laid off so as to 
answer the description of this deed, in as many diiferent (309) 
wlys as the fancy of twenty surveyors might suggest. 
I f  surveyed by one to-day, from the face of the deed, he would 
give land to Mr. Moore which another on to-morrow would 
take from him, and thus the land would be Moore's or Eagles', 
according to chance, or the caprice of a surveyor. It has been 
further said that the land just below the causeway is certainly 
Moore's, and if he can place his foot on a single spot, and say 
i t  is his, that is evidence of a partition. I admit that it is as to 
that spot, but not aa to the whole third; and if Moore be a 
tenant in common of a single acre, although as to the rest he 
may be a tenant in severalty, yet this demurrer ought to be sus- 
tained, and Moore made a party. It is further urged that if 
this demurrer be sustained, and commissioners be appointed 
under our act of Assembly to make partition, this deed will not 
restrain them from laying off Moore's third where they please, 
and that the Cdurt cannot impose terms which the commis- 
sioners are bound to pursue. I admit that if such an order 

' 

should be made, by the Court, and commissioners appointed 
under it, such a consequence might ensue. But I think no such 
order can or ought to be made. I am far  from viewing this 
deed as a mere nullity; I consider i t  as a covenant binding 
Eagles and his heirs, and all claiming under him, to divide 
according to the spirit of this instrument, and that this is a 
case where the common-law remedy cannot be used; that when 
Moore is made a party he has nothing to do but to plead this 
deed in order to oust the law court of its jurisdiction and com- 
pel the petitioner to resort to a court of equity, which will decree 
partition to be made according to the deed. For the act of 
Assembly affords a remedy only where there is neither a par- 
tition nor a covenant to divide in any particular manner, leav- 
ing the commissioners with full powers to divide equally be- 
tween the parties, and to ascertain the difference in $ 

value of the respective shares. The remedy therefore (310) I 

given by the statute, only extending to cases where no par- 
tition has been made, nor any agreement binding the parties to 
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divide ip a particular way, seems to me not to embrace this 
case, but to leave the parties to such remedy as was i n  force 
before the passing of the act. For  these reasons I am of opin- 
ion that the demurrer ought to be sustained. But, 

By HALL~LOWRIE, WRIGHT, JJ. Let the demurrer be over- . 
ruled. 

(311) * 
D m  ON DEMISE OF MARTIN v.. LUCEY. 

Prom Amon. 

1. I t  is not incumbent on a purchaser of lands sold for' taxes acknowl- 
edged to be due to show, on the trial of an ejectment brought 
against him by the person who was bound and who failed to pay 
the taxes, anything more by way of defense than the sheriff's 
deed for the lands so sold. 

2. If such purchaser be plaintiff in the ejectment, he must also show 
that the title to the lands is out of the State. 

3. The title being out of the State, the taxes are a lien upon the 
lands, into whosesoever hands they may pass ; and it behooves the 
present holder of the lands to see that the taxes have been paid; 
for 

4. If the sheriff, in his advertisement of sale for.the taxes, mistake 
the name of the owner of the lands, or their local situation, the 
purchaser at such sale shall hold the lands. 

5. The acts which make it the duty of the sheriff to advertise the 
sale in some newspaper printed in the State, and at three pub- 
lic places in the county, and set forth the names of the owners 
of the lands, the water courses on which the lands are situate, 
etc., are merely directory to the sheriff in the discharge of his 
duty. His neglect to observe these directions may subject him tn 
a suit for damages at  the instance of the party injured by the 
neglect; but it will not affect the title of the purchaser, unless 
there be collusion between him and the sheriff. 

6. The sheriff's authority to sell rests upon the fact that t h e  tames 
have not been paid. If, therefore, it appear that the taxes have 
been paid, the purchaser at the sheriff's sale gets nothing by his 
purchase. 

THE lessor of the plaintiff claimed the lands described in the 
declaration of ejectment under a grant from the State. The 
defendant alleged that the lands had been sold by the sheriff 
of Anson for the taxes due thereon, and that he had become the 
purchaser. H e  produced a deed executed to him by the sheriff' 
for the lands, and was ready to prove a regular advertisement of 
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the sale, published in the public papers, but could prove no other 
advertisement. The sale was made before 1798. The case was 
sent to this Court upon the question, whether the defendant was 
bound to show any other evidence of title than the sher- 
iff's deed, it appearing by the plaintiff's own showing (312) 
that the title was out of the State. 

Dufly for plaintiff. 
McBryde for defendant. 

WRIGHT, J., delivered the opinion of the Court. The 
question which is presented to the consideration of the (316) 
Court by this case is, whether i t  is incumbent on a pur- 
chaser of land for taxes, acknowledged to have been due at the 
time of sale, to show on the trial of an action of ejectment 
brought against him by the person who was bound and had 
failed to make payment of such taxes, anything more than the 
sheriff's conveyance for the land so sold. The determination 
of this question must depend upon a proper construction of the 
several acts of Assembly authorizing the sale of land for taxes, 
and the principles which have influenced decisions in analogous 
cases. The first act which made lands liable to be sold for the 
payment of taxes was passed in 1792, ch. 2. Section 5 of this 
act, after authorizing the sheriff to distrain the land of any 
person failing to make payment of their public taxes, to sell 
the same and make a conveyance to the purchaser, declares, 
"that such conxeyance shall be good and valid in law, the land 
so sold being first advertised for such length of time as is re- 
quired in cases of execution." And section 6 of the same act 
declares, ('that if any person liable for the payment of any 
taxes on land shall, before they are paid, sell the iame and re- 
move out of the county where the land is situated, the person 
purchasing the land shall be subject to the payment of the taxes 
due thereon, and shall be proceeded against as if he had orig- 
inally given in the same." From these sections it may be fairly 
deduced that the Legislature intended that a failure on the part 
of any person bound for the payment of the taxes due on any 
lands should operate as a l i d  on such lands, and that the sale 
which should be made by the sheriff in consequence of such 
failure should convey to the purchaser a good title to the lands 
against the delinquent anc? all persons claiming under him, not- 
withstanding the sheriff should fail in making the advertise- 
ments.required to be made or in the performance of any duty 
enjoined on him by the act. But i t  is said that the act 
of 1796, ch. 1, see. 5, under which the sale was made in (317) 
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the present case, contains express negative words, "that i t  
shall not be lawful for any of the sheriffs in this State, either 

'by themselves or deputies, to sell lands for their taxes until the 
same hath been first advertised for sale in the North Carolina 
Journal, the State Gazette, or the Fayetteville Minerva, for the 
space of one month, and also in the county in which they are 
situated, in mannef as heretofore required by law ; which adver- 
tisements shall mention the situation of the lands, the streams 
near which they lie, the estimated quantity, the names of the 
tenants, the reputed owners, etc."; and that these words are 
equivalent to saying that a sale othelwise made is not a legal 
sale, and consequently a conveyance under such sale cannot 
transfer any title to the purchaser. I t  is believed that this act 
was inkended to impose additional duties on the sheriffs, and 
that the provisions of this as well as the other act are merely 
directory to them of their duty; and that although a failure in 
the performance of any part of i t  might subject them to an 
acti'on, in which they would be compelled to indemnify the 
owner of any land which might be irregularly sold, to the extent 
of the injury received by such sale, yet that i t  ought not to 
destroy the title of the purchaser, who has a right to presume 
that a public officer known to possess the power to sell Kas taken 
every previous,step required of him by the law under which he 
sells. This construction appears to be in conformity with the 
decisions in cases of sales made of land by sheriffs under writs 
of execution, which are analogous in principle to the cases of 
sales for the payment of taxes. The act under ,which the sher- , 
iff's authority to sell is derived in cases of execution contains 
negative words. Section 29 of the act of 1777, ch. 2, after 
directing in what cases and in what manner executions shall 
be issued against lands and tenements, declares, "that where any 
sheriff shall have levied process upon any lands and tenements 

in manner aforesaid, and judgment shall have been there 
(318) upon had, he shall not proceed to sell the same until in 

the most public place in his bailiwick he ghall, forty days 
at  least before the day of sale, have advertised the same." These 
words are of equal import to those contained in the act,of 
1796, inasmuch as they declare that the sheriff shall not sell 
without first advertising. Yet in the cases of sales of land 
under executions the purchasers have never been considered as 
bound to support their titles by proof, either of the advertise- 
ment of the sheriff or that the defendants in execution had no 
goods and chattels on which a levy could be made; but are only 
bound to prove by the judgment and execution the authority of 
the sheriff to sell. The same principle that would require proof 
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of the advertisement would require proof that it was made in 
the manner prescribed by the act, that is, in some one of the 
papers mentioned in the act, in which shall be stated all the cir- 
cumstances enumerated. This would so embarrass sales of this 
kind, and throw so many difficulties in the way of persons will- 
ing to bid a fair prihe for the land, that they would not be will- 
ing to purchase. For i t  would not only be necessary to prove 
these facts on any particular occasion, but they must preserve 
the evidences of them, with their titles, to be used at  any dis- 
tant period, whenever these titles might be made the subject of 
controversy. The consequences would be that not only the dif- 
ficulty of collecting the public revenue would be increased, but 
the lands would become a subject of speculation, merely, to those 
who would, by p'urchasing at  very reduced prices, be willing to 
encounter the inconveniences and risks of purchasing under 
these embarrassing circumstances. Let judgment be entered for 
the defendant. 

Cited: Xtanly v. Smith, 4 N.  C., 124; Love v. Wilboume, 27 
N. C., 346. 

WILKIE AND WIFE v. WEBT. 

Under the act of 1741, ch. 14, see. 10, a married woman can upon oath 
accuse a man of being the father of a child begotten of her body 
previous to her marriage; and the man so accused shall be ad- 
judged the reputed father, and stand charged with the mainte- 
nance of such child, as the County Court shall direct. 

CATHERINE JONES was delivered of two base-begotten chil- 
dren, and several years afterwards she intermarried with Wilkie. 
Soon after her intermarriage she upon sath charged West with 
being the father of said children. West was arrested and bound 
over to the County Court, and application was made to the 
court for an allowance for the maintenance of the children. 
The court made an order for an allowance, from which West 
appealed to the Superior Court; and the case was sent to this 
Court upon the question, Whether under the act of 1741, ch. 14, 
see. 10, relating to bastardy, a marrYied woman can upon oath 
accuse a man of being the father of a child begotten of her 
body previous to her marriage, so that the man so accused shall 
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be adjudged the reputed father of such child, and stand charged 
with the maintenance of the same, as the County Court shall 
order. 

BY THE COURT. I t  is true that Laws 1741, ch. 14, regu- 
lating the proceedings in cases of bastardy, speaks of single 
women only. I t  authorizes any two justices of the peace, "upon 
their own knowledge, or ihformation made to them, that any 
sing16 woman within their county is big with child, or delivered 
of a child or children, to cause such woman to ,be brought before 
them, and examine her upon oath concerning the father; and if 
she shall refuse to declare the father, she shall pay the fines 
imposed by this act, and give sufficient security to keep such 

child or children from being chargeable to the parish, 
(320) etc. ; but in case such woman shall, upon oath, before the 

said justices, accuse any man of being the father of a 
bastard child or children begotten of her body, such person so 
accused shall be adjudged the reputed father of such child or 
children, and stand charged with the maintenance of the same, 
as the County Court shall order, etc." This act intended to 
provide for the maintenance of baseborn children, and to keep 
the counties in which they shall be born indemnified against 
their maintenance, by compelling the reputed fathers to give 
bonds w i d  security for this ,purpose. This being the general 
intent of the act, the Court will give to it such donstruction as 
will effectuate this intent, which can only be done by admitting 
the mothers of base-born children, whether they be single or 
married, to accuse, upon oath, the men who are the fathers of 
such children, in order that process may issue and the men so 
accused may be compelled to give bonds with sufficient security 
for the maintenance of the children. The order of the County 
Court; must therefore be confirmed. 

From Chatham. 

1. Pending an execution against A, he conveys his property to B by d 
deed purporting to be absolute and for a valuable consideration ; 
and it is agreed between A and B that when the execution shall 
be satisfied B shall reconvey the property to A. Equity will not 
enforce this agreement. 
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2. No person is entitled to the aid of a court of equity to enforce a 
contract entered into with a fraudulent intention or for a fraudu- 
lent purpose. 

3. Fraudulent conveyances are binding upon the party making 
them. 

1 

4. In applying the maxim, "that he who does iniquity shall not 
have equity," to particular cases, it is not necessary that it 
should appear that the iniquity was done to the person against 
whom relief is sought, although i t  must appear to infect the par- 
ticular transaction out of which an equity is attempted to be 
set up. 

THE bill charged that one Giles Tick intermarried with Deli- 
lah Flowers, daughter of Jacob Flowers, the defendant, in 1788 ; 
that shofily after the marriage Flowers gave to Tick two negro 
slaves, named Jury  and Patience; that in 1794 Tick became in- 
debted to Wilkinson in the sum of £515 7s., for which sum he 
gave his bond, with one John Oldham his security; which bond 
being assigned to one Benjamin Williamson, suit was instituted 
thereon in Halifax Superior Court of Law against Tick and 
Oldham. Several payments were made by Tick, but still a con- 
siderable balance remained due on the judgment; and pending 
the execution against the property of Tick and Oldham, Vick 
conveyed the said negro slaves, with the increase of Patience, to 
Flo~vers. The conveyance purported to be absolute and for 
valuable'consideration, but the bill charged that i t  was made 
upon a secret trust between Tick and Flowers, that as soon as 
Tick's estate should be relieved from the aforesaid debt to Wil- 
liamson, by having the same duly discharged, Flowers should 
reconvey the negroes to Tick, and that the conveyance was not 
made upon a valuable consideration, or, if. so, that the 
sum paid was merely nominal, and that i t  was expressly (322) 
agreed between Tick and Flowers, at the time of the 
conveyanm, that whenever the debt to Williamson should be 
paid, Flowers should reconvey the negroes. The conveyance 
was made in 1796, and Tick died in 1797. A short time after 
the conveyance Flowers took possession of the negroes, and 
Oldham having discharged the balance due on Williamson's 
judgment, sued Flowers as executor de son tort of Vick, and 
recovered a judgment for the amount which he had paid as 
Tick's security. Flowers sold some of the negroes to discharge 
the judgment which Oldham recovered, which judgment being 
satisfied, this bill was brought against Flowers, to compel him 
to execute the secret t m t  aforesaid, and reconvey the residue 
of the negroes, charging that, the debt to Williamson being satis- 
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fied out of Tick's property, Flowers was bound in equity and 
good conscience to reconvey so many of the negroes as remained 
in his hands. 

To this bill the defendant demurred, and for cause of demur- 
rer alleged that the bill did not contain any matter of equity, 
whereon the court could grant any decree or give the complain- 
ant any relief or assistance as against the defendant. And the 
questions arising upon this demurrer were sent to this Court 
for  the opinion of the judges. 

This case being similar, in many of its circumstances, to the 
case of Jacksom v. MarshalZ, post, 323, and 'both cases depend- 
ing in part upon the same priliciples, the facts of the latter 
case are here stated. 

Cited: Dobsom v. Erwk,  18 N. C., 575; York v. illerritt, 80 
N.  C., 290; Pittman v. Pittmam, 107 N. C., 162;  Bank v. 
Ad&am, 116 N.  C., 543. 

(323) 
JACKSON v. MARSHALL'S ADMINISTRATOR AND DEVISEE. 

Pending a suit against A a s  security of B, A, to  defeat any recovery 
that  might be made against him in said suit, conveys hi i  property 
to C, by an absolute deed, purporting to be for a valuable con- 
sideration. And it  was agreed between A and C, that C should 
reconvey the p r o ~ r t y  to A whenever he should be requested. 
I t  appeared upon the trial of the suit against A that the debt 
claimed of him had been paid by B, for whom he was security, 
and judgment was rendered in favor of A, upon which he filed 
a bill to compel C to reconvey the property according to his 
agreement. Equity will not enforce this agreement, on account 
of i ts  moral turpitude. 

THE bill charged that Jackson, in order to the more con- 
venient settlement of his estate at a future day, so as to answer 
the exigencies of his family, concluded to raise a trust in fee 
on his estate, and to make such divisions and provisions out of 
the same as a trust is capable of according to the rules of equity, 
and which an estate at common law is not. That to this end, 
he applied to one Benjamin Marshall, late of Halifax County, 
now deceased, and made known to him his designs, and r+ 
quested him to permit complainant to make him a trustee for 
the said purposes; that Marshall consented thereto, and prom- 
ised that he would, from time to time, make such conveyances 
as coqplainant should di~ect,  and reconvey the property to 
complainant if ever requested to do so. That in pursuance of 
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this agreement, complainant, in May, 1801, by deed duly exe- 
cuted, conveyed to Marshall two tracts of larid lying in Halifax 
County, and by another deed executed about the same time he 
conveyed to Marshall all his stock of cattle, horses, hogs, and all 
his other property, including negroes Hercules and Lydia. The 
bill charged that the conveyances were upon trust, for the ben- 
efit of the complainant, and that the said trust was declared by 
Marshall at  and after the execution of the conveyances; that 
all the said property was by express agreement to be at 
complainant's disposal, and he was to take the profits (324) 
and proceeds thereof, and Marshall was to convey the 
same a t  any time, as complainant should direct; that although 
a consideration was expressed in the conveyances, none was 
ever paid by Marshall for the property. That Marshall had 
since died, having duly executed his last will, and therein de- 
vised the lands aforesaid to his son, Howell Marshall, and the 
other property he directed in his will to be sold and the pro- 

* 

ceeds divided amongst his other children; that Jeremiah Mar- 
shall had caused the will to be proved, and administration with 
the will annexed to be grmted to him; that he and the said 
Howell Marshall denied the trusts aforesaid, and pretended 
that the conveyances aforesaid were intended by the parties t o  
be absolute and subject to no secret trust. The hill prayed 
that they might be compelled to answer, and be decreed to 
reconvey the lands and other property to complainant. 

To this bill Jeremiah Marshall, the administrator, put in 
his answer, and therein alleged that he had no personal knowl- 
edge of the transactions charged in the bill, but believed, from 
every information which he had been able to acquire, that the 
conveyances were intended by the parties to be absolute; that 
a considerable part of the purchase money had been paid by 
Benjamin Marshall, previous to his death, and that complain- 
ant held his bonds for the balance. 

This cause coming on to be heard in the ,Court of Equity for 
Halifax District, sundry issues were submitted to a jury, who 
found that the conveyances mentioned in  the bill were upon 
trusts, and not intended to be absolute; that they were made to 
defeat any recovery that might be made in a suit then pending 
in  Halifax Superior Court against complainant, as security 
for one Cofield, in  which suit the plaintiff failed to recover, it 
appearing t$at the debt was paid by Cofield before the institu- 
tion of said suit. The jury also found that complain- 
ant, at the time of executing the s.aid conveyances, was (325) 
indebted to one Burt, and also one Hilliard, to a small 
amount, but that those debts bore a small proportion +,the 
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value of his estate, and that creditors were not intended to be 
defrauded by said conveyances or hindered or delayed thereby 
of the recovery of their debts. 

The bill, answer and findings of the jury were sent to this 
Court for the opinion of the judges. This, with the preceding 
case of 'Vick v. Flowers, was argued by 

Cameron and Williams (Chatham) for complainants. 
Browne and Norwood for defendants. 

(328) WRIGHT, J., delivered the following opinion as the 
opinion of the Court in both of the preceding cases: 

I t  is rather a singular circumstance that claims such as the 
present bills set up are made at this day, and attempted to be 

enforced without the authority of a single adjudged case 
(329) to support them. That conveyances like those set forth, a 

made under similar agreements, have .before occurred, 
there can be little doubt; and i t  is equally certain that if these 
agreements had ever been considered as entitled to the assist- 
ance of a, court of equity the diligence and industry of the com- 
plainant's counsel would have discovered the cases in which 
application to enforce them had been sustained, and relief 
granted. The silence of the books on the subject would seem 
of itself to afford strong presumptive evidence that .the com- 
plainants are not entitled to the relief which they seek. But 
although such presumption exists, yet if they could have shown 
that under the influence of any of those principles which direct 
the decisions of our courts of equity they were entitled to relief, 
the Court would feel bound to grant it, notwithstanding i t  
might seem to militate against the policy of the statutes which 
have been from time to time made for the protection and secu- 
rity of creditors. I t  is believed that so far from granting 
relief to the complainant, n ~ t  only the statute against fraudu- 
lent conveyances, but every principle and rule which has been 
adopted and matured in courts of equity for the purpose of 
suppressing fraud and of inculcating a course of fair and 
honest dealing among men, directly forbid it. The complain- 
ant's counsel rested their arguments much on the nature of 
trusts in the civil law, from which they have been taken and 
adopted into our jurisprudence by the courts of equity; and 
cases were cited to show that by that law they wgre enforced, 
although they had originated in fraud on the part of the cestuli 
que t r a t .  To this i t  is a sufficient answer to say that although 
the courts of equity may have derived their idea of a trust from 
the-dvil law, yet that that law has no binding force or author-. 
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itative influence on these courts, which are guided altogether by 
a set of rules and principlm peculiarly their own, that have 
grown out of the condition and positive institutions of the 
country where they have been established. The com- 
plainant's claim will derive very little weight from the (330) 
consideration that i t  would have been enforced by a 
Roman praetor, if i t  be opposed by any of these rules or prin- 
ciples. Some reading is also cited from Saunders on Uses, and 
Reeves' History of the English Law, to show that trusts orig- 
inated in covin, and that on their first introduction they were 
applied to what might be deemed fraudulent purposes, that is, 
to avoid the statutes of mortmain. But it is to be observed . 
that the clerical chancellors who presided in the courts of equity 
at that time did riot consider these conveyances as dishonest or 
against conscience: and rather leaned in favor of them, and 
enforced the secret trusts which arose out of them, and which 
produced a variety of acts of Parliament that ware deemed nec- 
essary to prevent the fraudulent purposes to which they were 
applied: among others, 13 and 27 Elizabeth; of the former, our 
act of 1715 is neaply a copy. The complainant's counsel, how- 
ever, contend that, although the statute makes the conveyances 
to which i t  alludes void, yet that i t  does not give validity to 
anything, and hence an inference is drawh that when a debt is 
'discharged, to delay the payment of which a conveyance or 
secret trust is made, the conveyance ceases to be binding, and 
the debtor becomes entitled to a reconveyance. But this argu- 
ment is certainly unsound, for, although the statute does not 
validate anything in express terms, i t  does by a very strong 
implication. I t  declares, "that all and every feoffment, gift, 
grant, alienation, bargain and conveyaace of lands, tenements, 
hereditaments, goods and chattels," etc., made for the purposes 
or with the intent stated in the preamble, shall henceforward 
be deemed and taken "only as against that person or persons, 
his or their heirs, executors, administrators and assigns, and 
every of them, whose actions, suits, debts, accompts, damages, 
penalties and forfeitures shall release by such covinous or fraud- 
ulent devices and practices, as is aforwaid, or shall or might 
be in anywise disturbed, hindered, delayed or defrauded, 
to be clearly and utterly void, frustrate and of no effect ; (331) 
any pretense, color, feigned consideration, expressing of 
ug~,  or any matter or thing to the contrary notwithstanding." 
As to the parties themselves, therefore, i t  must niean that i t  
shall be taken to be good; for that which would otherwise be 
good, and is declared void only as to a certain intent, remains 
good to all other intents; and that such has been the construe 
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tion which the statute has heretofore received may be gathered 
not only from the opinion of elementary writers on the subject, 
but from adjudged cases in the English courts, and in our own. 
2 Bac. Abr., 605; Fonblanque on Equity, 139; Roberts on 
Fraudulent Conveyances, 643; Cro. Jac., 270; 1 Ch. Ca., 59; 
B r a d y  v. Ellisow, 3 N. C., 348. I n  the case cited from Cro. 
Jac. the alienee was permitted to recover at  law from the exec- 
utors of the debtor, the property conveyed, on the ground that 
although the conveyance was void as to creditors (it  being 
made to defraud them of their debts) yet that it was good as 
against the person making it and his representatives. But, 
supposing no adjudged case or elementary opinion could be 
found in support of such a construction, yet the object and 
spirit of the law would seem evidently to- require it. The 
design and intention of the act was the protection and security 
of creditors; this can only be effected by destroying all confi- 
dence between the parties to secret agreements, by multiplying 
the difficulties which fraudulent debtors would have to encoun- 
ter in attempting to defeat their daims, and denopncing every 
species of forfeiture and risk against such attempts which can 
be raised up against them in a court of equity. The act of 
Assembly, therefore, would seem a complete answer to the 
claims of the complainants. But, independent of the act, the 
daims are in direct opposition to some of the most fundamental. 
maxims which direct and influence the conscience of a chan- 
cellor. H e  w h o  hakh done in iqu i ty  shall no t  have equi ty;  he 

w h o  requires the aid of a, court of equi ty  m u s t  &dose  
(332) a fair and honest tra#mactiow, are maxims which have 

never been departed from, and are in direct hostility to 
the daims of the complainants. I t  is true that Francis, in his 
exposition of the first maxim, says that the iniquity must be 
done to tbe defendant himself, and this exposition was much 
relied on by the complainants7 counsel. But this exposition is 
certainly incorrect, nor does the case cited by Francis for the 
purpose prove it. He  cites a case where a person, during the 
great rebellion, who, in order to avoid a sequestration by the 
usurper, had sworn, in an answer in chancery, that he had been 
satisfied for a debt, was permitted to recover by a chancellor 
sitting after the restoration; and who, no doubt, held that the 
opposition to the claim was more unconscientious than the 
means taken to-avoid the sequestration. The true expositiop 
of the maxim is to be found in 1 Fonbl., ch. 4, see. 13, where, 
after stating it, he says: "But this must be understood where 
such person is plaintiff ," etc. And the following adjudged cases 
illustrate it : 2 Vern., 602 ; 1 Ch. Ca., 202 ; 1 Vern., 475 ; 2 Ves., 
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156. Gale u. Lendo, 1 Vern., 475, was a case where the party 
against whom relief was sought was in no wise to be injuriously 
affected by the transaction, inasmuch as she had received the 
money for the bond which she had given to her brother on her 
marriage. The obligor, however, was not permitted to recover, 
because he had taken i t  with a fraudulent intention to operate 
against her husband, who had died; and although he was not 
affected by it, nor could his estate be made liable for it, yet as 
i t  was given originally for a fraudulent purpose, it was void 
as against all persons. This case is also an answer to the argu- 
ment of the counsel, which went to show that although a fraud 
was contemplated, yet none was effected, and that therefore no 
forfeiture should attach against complainants. The fraud con- 
sists, not in the actual injury sustained by the person intended to 
be injured, but in the act itself, and the turpitude of the motive 
which influenced the party to its commission; and that 
which was once a fraud always remains a fraud. 1 (333) 
Vern., 475. 

I t  would therefore seem, from-this view of the cases, that so 
far from complainants being entitled to relief upon any ground 
of equity, they are opposed not only by the statute against 
fraudulent conveyances, but also by the maxim, that he who 
hath done iniquity shall not have equity; and by the principle, 
that no plaintiff is entitled to the aid of a court of equlity to en- 
force a contract entered into with a fraudulent intention and 
for a fraudulent purpose. This renders it unnMessary to con- 
sider the other part of the cases, that is, whether par01 proof 
should be admitted to prove the private agreement; for if this 
agreement had been reduced to writing with all possible solem- 
nity i t  would not have received the aid of a court of equity for 
a specific performance. The bills must therefore be dismissed. 

Cited: Vick a. Flowers, ante, 322; York v. Merritt, 80 N. C., 
290; Pittman, v. Pittman, 107 N. C., 162; Bank v. Adham, 116 
N. 0.) 543. 
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ALLISON v. GREGORY & SONS AND KIRKLAND. 

An equity of redemption cannot be sold by virtue of an execution 
at law. 

ALLISON being indebted to Gregory & Sons, of Charleston, 
mortgaged to them a house and lot in the town of Hillsborough, 
to secure the payment of the debt ; and being also indebted to dne 
Armetead, he was sued by Armstead in Edenton Superior 
Court, and judgment was obtained against him; upon which 
judgment an execution was issued, directed to the Sheriff of 
Orange County, who levied it upon the aforesaid house and lot, 
and at the sale Kirkland became the purchaser. Some time 
after the purchase Kirkland filed a bill against Gregory & Sons, 

for the purpose of redeeming the house and lot as to 
(334) them, and against Pratt and Taylor, who had purchased 

from Allison other parts of the property mortgaged to 
Gregory & Sons, for the purpose of compelling them to pay 
their proportional parts of the money due on the mortgage. 
Gregory & Sons filed a bill to foreclose the equity of redemp- 
tion, and Allison filed a bill against Gregory & Sons and Eirk- 
land, to redeem the house and lot. To Allison's bill Kirkland 
demurred, and the question arising upon the demurrer was, 
Whether Allison's equity of redemption in the house and lot 
was liable to be sold under an execution a t  law. 

BY THE COURT. An equity of redemption cannot be sold by 
virtue of an execution at law. Allison is therefore entitled to 
redeem, but Eirkland should stand in the place of Armstead, 
whose debt he satisfied, and is entitled to have hi& money, with 
interest thereon, refunded by Allison, he being accountable to 
Allison for the rents and profits of the home and lot during the 
time that he has had them in possesgion. 

The General Assembly in 1812 passed an act subjecting an equity 
of redemption to sale under an execution at law. 
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From Fayetteville. 

A legacy or  distributive share cannot be recovered, .without setting 
up a legal representative of the deceased, on whose &ate a 
claim for the one or the other is made. 

THIS was a bill of reviver, and the original bill which i t  was 
t 

the object of the present bill to revive was brought to recover 
a legacy bequeathed by the last will and testament of Dushee 
Shaw, the elder, of which Duncan Shaw, Niel Shaw, and one 
Buie were appointed executors. But from the statement 
made by the complainants7 bill, i t  appeared that the (335) 
present defendants were: neither the legal representatives 
i f  the said Dushee Shaw, the elder,nor were they expressly 
charged in the bill with having taken into their possession any 
of the assets of the said Dushee; but some of them, to wit, Lucy, 
John and Niel Shaw, were called upon as executors of Daniel 
Shaw and Niel Monroe, as executors de son tort of Catharine 
Shaw, who were stated to Lave been the administrators of Dun- 
can Shaw, the acting, but not the surviving, executor of Dushee, 
the testator. To the right of the complainants to have their 
bill revived against the defendants, upon this statement, the de- 
fendants demurred, and assigned two grounds of demurrer, . 
First, that the complainants had shown no title or right to re- 
vive against them or to call them to an account as the repre- 
sentatives of Daniel Shaw and Catharine Shaw. Secondly, 
that they had not shown such right or interest in defendants 
respecting the subject-matter of the bill as would make them 
liable to complainants, or would sanction a decree against them. 

WRIGHT, J. .We are of opinion that the demurrer is sustain- 
able upon both grounds. For, as to the first, as Daniel Shaw 
and Catharine Shaw were only the administrators of Duncan 
Shaw, the executor of Dushee Shaw, out of whose estate the 
legacy is claimed, the defendants, even if a legacy could be re- 
covered from any but a legal representative of the testator, were 
not bound to the discovery or relief sought from them, inas- 
much as Daniel Shaw and Catharine Shaw, whom they repre- 
sent, are not charged with having taken into their possession 
any part of the fund out of which the legacy was payable. As 
to the second, the defendants are not themselves charged as the 
representatives of the testator, Dushee Shaw, the elder; 
and even supposing them to have been charged with hav- (336) . 
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ing possession of assets subject to the payment of the legacy, 
yet it has already been decided by this 4ourt.that a legacy 
or distributive share cannot be recoqered without setting up a .  
legal representative of the deceased, on whose estate a claim 
either for the,one or the other is made. Let the demurrer be 
allowed. 

Cited: Martin v. McBryde, 38 N. C., 533. 

Ex PARTE MASON. 

Under the act of Congress regulating the enlistment of soldiers in 
the Army of the United States, where the father is dead and the 
son is without a guardian or master, "the consent in writing" 
of the mother, if she be alive, is necessary to make valid the 
enlistment of the son, if he be a minor-and such minor, en- . 
listed without such consent, was discharged upon a writ of 
habeus corpus. 

EDWARD MASON, a minor under the age of twenty-one years, 
enlisted as soldier in the Army of the United States, without 
the consent of his mother, his only surviving parent. He had 
no guardian, nor was he bound apprentice to any master. He 
was brought upon a writ of habeas c o ~ p u s  before his Honor, 
Judge Taylor, who was of opinion that his enlistment was ille- 
gal, and that he ought to be discharged; but, understanding 
that this opinion differed from that of one of his brethren of 
the bench, he ordered the case to be sent to this Court. 

BY THE COURT. The act of Congress under which this ap- 
plication for the discharge of Mason is made .declares, "That 
no person under the age of twenty-one years shall be enlisted 
by any officer without the consent, in writing, of his parent, 
guardian or master, first had and obtained, if any he have." 
There is no rule'of construction under which the term parent 
used in this act can be considered as extending to the father and 

not to the mother. I t  is not material to inquire how the 
(337) mother stood at common law towards the son during his 

nonage, or to point out the difference which the prin- 
ciples of the feudal institutions set up between the rights and 
duties of the father, and those of the mother, towards the eldest 
son, and, indeed, towards all the children. This difference grew 
up at a time when the education of the son was purely military, 
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and the mother was not only incompetent, but considered un- 
worthy of attending to it. Since civilization has been intro- 
duced, the authority of the mother over her children has been 
gradually extended, and she has taken an active part in their 
education. Congress, no doubt, thought that where the father 
was dead, and the children without guardians or masters, they 
should be subject to the control of the mother, when, during 
their minority, attempts should be made to enlist the males in 
the Army of the United States. We are therefore of opinion 
that in this case the mother is the "parent" whose consent in 
writing was required, and her son being enlisted without such 
consent, that he must be discharged. 

Cited: Iw re Bryan, 60 N. C., 19, 32. 
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DUDLEY v. CARMOLT. 

1. After verdict, the court will not arrest the judgment because the 
writ is tested by the clerk and signed by the deputy clerk. The 
stat. 5 George I., ch. 13, is in force, and cures defects in the 
writ, by verdict.' 

2. Section 25 of the Constitution intended merely to prescribe an 
uniform mode of issuing writs. 

This case was'sent up from the Superior Court of Law for 
the District of Wilmington, to June Term of this Court, 1806, 
upon reasons filed in arrest of judgment. Dudley sued out the 
following writ against Carmolt : 

STATE OF NORTH CAROLINA, 

To the Sheriff of Onslow CO~~~--CREETINCT : 

You are hereby commanded to take the body of Robert Car- 
molt, if to be found in your county, and him safely keep, so 
that you have him before the justices of our County Court of 
Pleas and Quarter Sessions, to be held for your county at  the 
courthouse in Onslow County on the second Monday of October 
next, then and there to answer to Christopher Dudley of a plea 
of trespass on the case, etc. ; damage £500. Herein fail not, and 
have you then and there this writ. Witness, Robert W. 
Snead, clerk of our said court at Onslow County, 8 July, (340) 
1799, and the 24th year of our independence. 

W. N. SNEAD, D. C. C. C. 
237 
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The defendant appeared and pleaded in chief to the action, 
and upon the trial there was a verdict for the plaintiff. The 
defendant by his counsel moved that the judgment be arrested, 
and assigned the following reasons : 

1. That the capias ad respon.den&m upon which the dcfend- 
ant was arrested and required to answer to the complaint of the 
said Christopher in this suit was not signed by the clerk of 
the court from which said writ issued, to wit, the clerk of the 
Court of Pleas and Quarter Sessions for the county of Onslow, 
as appears by the record in said suit. 

2. That the said writ, as appears from said record, was 
signed by W. N. Snead, D. C. C., when from the said writ i t  
appears that Robert W. Snead was, at the time the said writ 
issued, clerk of the said court for the county of Onslow, from 
which the writ issued. 

3. That the said writ, as appears in said record, was tested 
in the name of Robert W. Snead, clerk of the said court, and 
signed by W. N. Snead, D. C. C. JOCELYN, 

GASTON, 
F o r  Defendant. 

This case was argued by 'Jocelyn for the defendant several 
terms ago; the court took time to advise, and at this term gave 
judgment for the plaintiff. 

LOCKE, J. The defect in the writ would have been fatal if 
advantage had been taken thereof by plea in abatement; but as 
the defendant has pleaded in chief, i t  would seem to amount to 
a waiver of that advantage, and be equivalent to an acknowl- 
edgment on. his part that he has been brought into court by a 
proper process. 1 Stra., 155; Salk., 59. However, upon this 

point, the Court gives no opinion, believing that the case 
(341) can be decided on a ground liable to less exception or 

doubt. The stat. 5 George I., ch. 13, was passed (as 
the preamble states) for the purpose of preventing writs of 
error and reasons in arrest of judgment after verdict, and 
expressly declares "that where any verdict hath been or shall 
be given in any action, suit, bill, plaint or Jemand, the judg- 
ment therefor shall not be stayed or reversed for any defect or 
fault either in form or substance, in any bill, writ original or 
judicial, or for any variance in such writs from the declaration 
or other proceedings." Such error, therefore, was cured by 
the verdict, or at least could not be taken advantage of after 
verdict. This statute, the most broad and extensive of any 
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I passed on the subject, seems completely to cure the defect con- 

~ tained in this writ. Great doubt, however, was entertained by 
the Court, and much time was spent in ascertaining whether 
this statute was in force in this State; but in examining the 
several acts of Assembly the Court have found an act passed at  
New Bern, on 3 November, 1768, entitled "An act for dividing 
the Province into six equal districts." Iredell's Revisal, 239. 
The body of-this act is not recited in this revisal of the laws; 
but upon looking into the act we find that, among other things, 
i t  enacts "that all the statutes of jeofails and amendment, which 
now are in force in England, are hereby declared to extend to 
and be in force in this colony, and shall be duly observed by all 
judges and justices of the several c ~ u r t s  of record within the 
same, according to the true intent and meaning of said statute." 
I n  1777, ch. 2, the Legislature further declared "that all the 
statutes of England and Great Britain for the amendment of 
the law, commonly called statutes of jeofails, and which were 
heretofore enforced in this territory by any act or acts of the 
General Assembly under the late government, are hereby de- 
clared to have continued and to be now in full force in 
this State, and shall be duly observed by all judges and (342) 
justices of the several courts of record within the same, 
according to the true intent and meaning of the said statutes, 
unless where the same are or may be altered by this or any 
other act." Hence, i t  evidently appears that the stat. 5 George 
I. is in full force and ought to be observed by judges and: jus- 
tices of our courts. 

But i t  is contended for the defendant that section 26 of the 
Constitution supersedes the statute of 5 George I. as to the 
point now under consideration. That section declares that "all , 
writs shall run in the name of the State of North Carolina, and 
bear teste and be signed by the clerks of the respective courts." 
The Court think that the Constitution merely intended to pre- 
scribe one uniform mode of issuing writs, and can have no 
greater'effect or binding force than a constitutional act of the 
Legislature. Suppose, then, that an act of Assembly had pre- 

, scribed that all writs should be signed and bear teste by the 
clerks of the respective courts: would not the statute above 
recited cure such defect after verdict B I t  surely would. I n  
such a case we would be led to inquire how ought this defect to 
be taken advantage of? Certainly, in the same way in which, 
in England, advantage would be taken of a writ that varied 
from the prescribed form, and that is by plea before verdict; 
for as there the statute of 5 Gaorge I. would cure error in the 
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writ after verdict, so here, the same statute being in force, will 
cure the like error. Let the reasons in arrest be overruled, and 
judgment be entered for the plaintiff. 

Citeh: Bheppard v. Larne, 13 N. C., 156; Glimon v. HerAwg, 
ib., 161; Worthimgton v. Arnold, ib., 364; West v. Ratledge, 
15 N.  C., 38. 

RICKETS v. DICKENS & WAIT. 

From Hillsboro Superior Court of Law. 

1. In a deed of bargain and sale, the words "grant, bargain, sell, 
etc.," do not imply a warranty of title, nor do the words of a 
deed describing the length of lines and boundaries, etc., and 
concluding with the words "containing so many acres," import 
a warranty of quantity. 

2. The action of covenant will lie upon the words of a deed "will 
warrant and defend the premises to A. B. and his heirs forever.'' 
And this from necessity, as otherwise a vendee would be with- 
out a remedy in many cases; for the writ of warrantia c h u ~ t ~  
is not in use in this State, nor are real actions in which voucher 
is used. 

3. Plea, "that the plaintiff before the commencement of the action, 
had sold and conveyed to another in fee the lands mentioned in 
the deed," overruled, and demurrer to said plea sustained. 

(343) THIS was an action of covenant, and the declaration 
contained two counts. I n  the first, the plaintiff declared on 

a deed of bargain and sale made by defendants to him, wherein, 
after acknowledging the receipt of $250, the consideration 
therein mentioned, they proceed thus : "have granted, bargained 
and sold, aliened, released and confirmed, and by these presents 
do grant, bargain and sell, alien, release and confirm, unto the 
said Anthony Rickets, his heirs and assigns forever, a tract of 
land, etc., beginning at Harris' corner white oak, etc., ;ordain- 
ing two hurdred and fifty acres, etc., to have and to hold the 
said land and premises, and every part thereof, unto the said 
Anthony Rickets, etc." The breach of this contract assigned 
was that the lines which bounded the tract of land were not as 
long as represented by the deed, and that the boundaries men- 
tioned in the deed contained only 244% acres, and not 250. 

I n  the second count the plaintiff declared on another deed of 
bargain and sale made between the same parties, in which the 
defendants, after acknowledging the receipt of $183, the con- 
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sideration therein mentioned, proceeded thus: "have granted, 
bargained and sold, and by these presenh do give, grant, 
bargain and sell, alien, enfeoff, release and confirm unto (344) 
the said Anthony Rickets, his heirs and assigns forever, 
a certain tract or parcel of land, beginning, etc., containing 183 
acre,s, be the same more or less, etc., to have and to hold, etc.; 
and the said Robert Dickens and William Wait, and their heirs 
and every of them, all and every other person or persons, and 
their heirs, anything having or  claiming in the premises above 
mentioned, or any part thereof, by, from or under them, or any 
other person or persons, shall and will warrant and defend the 
said premises, with the appurtenances thereunto belonging, to 
the said Anthony Rickets and his heirs forever, by these pres- 
ents." The breach of this covenant assigned in the declaration 
was that the defendants, Dickens and Wait, were not, at the 
time of executing the deed, seized of 23 acres of the land in- 
cluded within the boundaries set forth in the deed, and that one 
Ann Horton was seized in fee of the said 23 acres at the time 
the said deed was executed, and was thereof possessed, and was 
so seized and possessed long before that time and ever since. 

The defendants, among other pleas, pleadeg, "That the plain- 
tiff, before the commencement of this suit, had sold and con- 
veyed in fee simple the lands mentioned in the said deed, to 
R. 3." To this plea the plaintiff demurred, and the defendants 
joined in demurrer. 

The jury found for the plaintiff upon both counts in the 
declaration, and assessed damages, and the case was sent to the 
Supreple Court upon the following points: 1. Ought the d e  
murrer to be sustained? 2. I s  the plaintiff entitled to judgment rp 

on the first count? 3. Will an action of covenant lie upon the 
warranty contained in the deed mentioned in the second count ? 

TAYLOR, J. So large a proportion of the contracts of the peo- 
ple of this State arises from the commerce in lands that it is of 
great consequence to render all those rules which relate 
to contracts and warranties explicit and intelligible; (345) 
hence, confidence and -security will be promoted, litiga- 
tion suppressed, and a greater degree of precision introduced 
into deeds than i t  is now customary to employ. The necessity 
of this will be manifest from a very slight attention to the prin- 
ciples which relate to the subject. We are in this case called 
upon to decide whether an action of covenant will lie upon the 
deficiency of 534 acres stated in the first count of the declara- 
tion. The deed is a bargain and sale, and contains no war- ' 

ranty, nor covenant to warrant; it must therefore be considered 



I N  THE SUPREME COURT. [ 5 

to have been the intention of the bargainor, and to have been so 
understood by the bargainee, that no warrant accompany the 
sale. Eowever equitable it may appear, on principle, that com- 
pensation should be made by the seller upon a deficient quantity 
(and the civil law adopts that idea), yet, according to the estab- 
lished theory of the common law, no action can be sustained 
where the sale is free from the imputation of fraud. "The 
word warrarztizo," says Littleton, 735,  "maketh the warranty, 
and is the cause of warranty, and no other word in our laws." 
I f  the seller in any ease should conceal from the buyer a fact or 
instrument which would disclose a defect in the title, or neglect 
to inform him of an encumbrance to which i t  is subject, these 
and other similar cases of fraud may be remedied by an action 
on the case, in  the nature of an action of deceit; and in such 
cases the action may be maintained, not only where there is no 
warranty, but where the warranty does not reach the particu- 
lar defect. Coke Litt. in Notes. Cases of fraud form an ex- 
ception to many of the rules of common law, a strongly marked 
feature of which is to prevent the contrivers of dishonest at- 
tempts from being benefited by them, and to break down every 
barrier behind which covin seeks to intrench itself. The next 
inquiry is, Whether the deed contains any words from which 

a warranty can be implied. And here i t  might be suffi- 
(346) cient to say that the deed is of that class which derive 

their principal efficacy from the statute of uses; that it 
was seldom resorted to before the statute, and that it is only in 
the common-law conveyances of feoffment, confirmation, re- 
lease, etc., that particular words imply a warranty. I t  may, 
however, be a more satisfactory ground of decision to consider 
this case as if the action was brought upon a common-law con- 
veyance. We will therefore examine the doctrine upon this 
subject as it is laid down by the most approved writers. The 
statute "De Bigamis "  is laid down by Lord Coke, ch. 6, to be 
declaratory of the common law in  relation to this point. Ac- 
cording to this statute, "in deeds wherein is contained 'ded i  and 
concessi,' without homage or without a clause of warranty, and 
to be holden of the givers and their heirs by certain services, it 
is agreed that the givers and their heirs shall be bound to war- 
ranty; and where is contained 'dedi' and 'concessi,' etc., to be 
holden of the chief lord of the fee, and not of the feoffors and 
their heirs, reserving no services, without homage or without 
the aforesaid clauses, their heirs shall not be bound to warranty, 
notwithstanding the feoffor, during his own life, by force of his 
own gift, shall be bound to warranty." Thus it appears by this 
statute that the word "ded? bound the feoffor and his heirs to 
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warranty, and the reason of it, according to Lord Coke, was, 
"That when 'dedi' is accompanied with a perdurable tenure of 
the feoffor and his heirs, then 'de& importeth a perdurable 
warranty, from the feoffor and his heirs to the feoffee and his 
heirs." 2 Inst., 275. 

The statute of quia emptores afterwards abolished subinfeu- 
dations, and consequently with them the warranty, so far as it 
respected the heirs of the feoffor; because, as this was a conse- 
quence of tenure, it could not subsist without it. Thencefor- 
ward the implied warranty- only bound the donor during his 
own life, and except in the case of homage au.ncestre1, 
the heirs could not be bound without an express war- (347) 
ranty. But there is no other word besides "give" which 
implies a warranty in the conveyance of fee-simple estates 
(Coke Lit., 385)) consequently, neither the nature of the deed 
itself in the present case nor the words contained in it will per- 
mit us to imply a warranty. On the first count, therefore, the 
defendant is entitled to judgment. 

By the warranty, which is the foundation of the second wunt, 
it must be admitted that an obligation is created which in Eng- 
land is enforced by a writ of warramtia chartae or by voucher. 
The first has never been used in this State; the second is per- 
mitted only in real actions, which has never been resorted to 
here. Unless, then, an action of covenant is sustained, the party 
who has an acknowledged legal right is without remedy. The 
reason why an action of covenant lies not in England on a war- 
ranty is that the party has a higher and better remedy, which 
the law always compels a person to use. But even there, if that 
remedy cannot be afforded him, the law permits him to bring 
covenant: as if a term for years only be recovered out of an 
inheritance which has been warranted to him, as in this case, 
he could not vouch, for that is permitted only in real actions; 
nor could he bring a warramtia chartce, for that is where some 
person demands or claims the fee of him. Of necessity, it gives 
a lesser remedy. This doctrine ;s exemplified in Pencombe v. 
Rudge, Yelverton, 139. We therefore think that the action of 
covenant will lie upon the warranty contained in the second 
count in the declaration. 

With respect to the plea relied upon, and which forms a part 
of the case, the Court are not aware of any principle upon which 
it can be sustained. Had the suit been brought in the name of 
the plaintiff's vendee, there might have been some ground for 
an objection; for as the breach was coeval with the covenant, 
the right to sue was a chose in action, the propriety of assigning 
which is at least questionable. But it is evident that as the 
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defendants were not seized of the twenty-three acres when 
(348) they sold, nothing passed to the plaintiff by the deed, 

and he could convey nothing to R. B. Consequently, 
with respect to the quantity in dispute, the plea fails in point of 
fact. We think the plea should be overruled and the demurrer 
sustained. Let judgment be entered for the plaintiff. 

HALL, J., contra. I agree with my brethren as to the first 
and third points made in this case, but disagree with them as 
to the second. My reasons for this disagreement are given at 
large in the next case of Powell v. Lyles, post, 349. 

Cited: Powell v. Lyles, post, 349; Grist v. Hodge, 14 N. C., 
201; Huntley v. Waddelb, 34 N. C., 38; Southerband v. Stout, 
68 N. C., 449; Smith v. Ingram, 130 N. C., 103. 

POWELL v. LYLES. 

Prom Wake. 

1. In a deed of bargain and sale the words "give, grant, bargain and 
sell" do not imply a warranty. 

2. The clause of a deed describing the length of lines and the bound- 
aries of a tract of land, and concluding with the words, "con- 
taining so bany acres," does not amount to a covenant d quan- 
tity; and no action lies if the quantity be less than that men- 
tioned, as the word "containing" does not import or constitute 
a covenant. 

THIS was an action of covenapt brought on the following 
deed, to wit: 

This indenture, made this 21 January, 1807, between Samuel . 
Lyles, of the county of Wake =and State of North Carolina, of 
the one part, and Caswell Powell, of the county and State afore- 
said, of the other part, witnesseth, that the said Samuel Lyles, 
for and in consideration of the sum bf £500, lawful money, to 
him in hand paid by the said Caswell Powell, the receipt where 
of he, the said Samuel Lyles, doth hereby acknowledge, m d  him- 
self fully paid, hath given, granted, bargained, sold and con- 

veyed unto the said Caswell Powell, his heirs and assigns 
(349) forever, a certain tract or parcel of land lying and 

being in the county and State aforesaid, on the south 
side of Neuse River, containing 340 acres, beginning a t  a hick- 
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ory, Abbot's corner, thence south 300 poles to a hickory in 
Bohannoh's line; thence west 129 poles with the said line to a 
pine, Jacob Riches' corner; thence north 300 poles to a pine 
in Abbot's line; thence with the said line to the first station : To 
have and to hold the said lands, with all the privileges and 
benefits thereunto belonging, to him, the said Caswell PowGll, 
his heirs and assigns forever, against the lawful claim or claims 
of any person or persons whatsoever; and I, the said Samuel 
Lyles, for myself and my heirs, do further agree that I will 
make or assign any deed oie writing of conveyance, when there- 
unto required by the said Caswell Powell, his heirs or assigns, 
that shall be judged necessary to authenticate the same. I n  
witness whereof, I have hereunto set my hand and seal the year 
first above written. SAMUEL LYLES. [SEAL.] 

Signed, sealed and delivered 
in the presence of 

JAMES FORT, 
POLLY FORT, 
CHARLOTTE EMBRY. 

Some time after the conveyance an accurate survey of the 
land mentioned in the said deed was made, and the boundaries 
were found to be correct, but the quantity of land was ddcient 
by 17% acres. The question submitted to the Supreme Court 
was whether an action of covenant would lie on this deed to 
recover damages for such deficiency. . 

TAYLOR, J. This case does not essentially differ from that 
of Rickets  v. Dickens, a,nte, 343. I n  both cases the actions ape 
b~ought upon deeds of bargain and sale. The one now de- 
clared on contains no covenant of warranty, and thus far  corre- 
sponds with the deed set forth in the first count of the declara- 
tion in the other case; but the word "give" is contained in the 
deed in the present case, which, according to the principles 
stated in Rickets  v. Dickens, arnte, 343, would imply a warranty, 
if inserted in a deed of feoffment, etc.; but in oeher forms of 
alienation gradually introduced since the statute of q&a emp- 
tores, no warranty whatsoever is implied, they bearing 
no sort of analogy to the original feudal donation. (350) 
Lord Coke, in illustrating the statute de biga;mis, more 
pa,rticularly explains the several conveyances at common law 
in which that word implies a warranty. "The retter of this 
act," says he, in 2 Inst., 275, "extends but to the feoffor upon 
a feoffment made; but if 'dedi' doth inure by way of release>or 
cofifirmation, i t  importeth a warranty during the li%e of. him 
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who makes the deed: so i t  is, if a reversion expectant upon an 
estate for years, life, or in tail be granted by this word 'de&,' 
and attornment had; here 'dedi' doth import a warranty, though 
the estate pasyth not by way of feoffment." V i d e ,  also, 2 B1. 
Com., 210. The deed in this case being a bargain and sale, 
no0implied warranty ariseth by force of any words ; and though 
i t  would be difficult to assign any satisfactory reason why the 
distinction should be preserved at the present day, when deeds 
vary from each other only by a slight verbal difference, and 
when equd validity is conferred upon all by the ceremony of 
registration, yet the Court has no power t~ remove ancient 
landmarks: they must administer the law as i t  is written, and 
leave the Legislature to alter what may be deemed inconvenient. 
There is a covenant in this deed for further assurance, which 
probably was designed by the parties to compel a future execu- 
tion of a conveyance containing the necessary warranty. If 
that be the case, the plaintiff cannot be remediless, although, in 
the present suit, there must be judgment against him. 

HALL, J., conha,.  Espinasse, in his treatise upon theAction 
of Covenant, p. 267, says "there is no need of the word cove- 
nant, nor of any particular form of words to constitute a cove- 
nant in deed; for anything under the hand and  seal of the 
parties importing an agreement shall support this action as 
amounting to a covenant. As in the case of a lease for lands, 

in which are the words 'yielding and paying' so much 
(351) rent; this is a covenant, and this action lies for the non- 

payment, for i t  is an agreement for the payment of rent, 
which amounts to a covenant," and he cites 1 Roll. Abr.? 518, 
519. Sheppard Toucbi,one, 87, speaking of deeds, says, "that 
the construction should be made upon the entire deed, and that 
one part of i t  doth help to expound another, and that every 
word (if i t  may be) may take effect and none be rejected, and 
that all the parts do agree together, and there be no discordance 
therein." Vide ,  also, Plow., 160. And many other authorities 
might be referred to which support the same principles. I t  
must, then, be admitted that every sentence in the deed which 
is now the subject of controversy shall have some meaning 
attached to it, and the true question is, Do the words and sen- 
tences of the deed import an agreement on the part of the bar- 
gainor that there are three hunBed.  and forty acres in the tract 
of land which he conveyed by this deed? Lands may be de- 
scribed in a deed of conveyance by course and distance directed 
by marked lines and corners, or by lmown and visible bounda- 
ries only, without mentioning course and distance. As to the 
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f i s t  mode, a mathematician would tell you that there was suf- 
ficient certainty in it without making any actual survey. But 
when he should be told that, although a deed calledafor courses 
and distances, yet if the distances were longer or shorter, or 
courses different from those called for in the deed, he must be 
bound by them, he would probably think i t  safer to make an 
actual survey. 

I t  is unnecessary to cite authorities to prove that course and 
distance must be controlled by real lines and corners. This 
rule has bwn long established by theZegislature, and enforced 
by judicial decisions. Where the lands are described by known 
and visible boundaries, without course or distance, there is gen- 
erally a greater necessity for a survey. I n  the case now before 
us three of the lines are said to run certain courses and dis- 
tances to certajn corners. The fourth runs from a pine irt 
Abbot's line with the said line to the first station. Those 
distances may be found to be shorter 2% fact than those (352)' 
called for in the deed. The fourth line, instead of being 
straight, may form a semicircle, because Abbot's line, with 
which i t  runs, may be of that form. Who must be supposed to* 
be best acquainted with these lines and the quantity of acres 
contained within them, the purchaser or the seller? I appre- 
hend the se6Ze~; and the parties to the deed for the land in ques- 
tion seem to have thought so too, for, in the deed by which he 
passes his title, and which evidences the contract of sale, he 
not only sells the land within the boundaries therein set forth,* 
but sells i t  as "cofitaining" 343 acres. But it is said that this 
latter member of the sentence is oiily descriptive of the land, 
and nothing more. To this I answer, if it be descriptive only, 
i t  must be as to quantity, and nothing else. If,  then, the seller 
has by his deed described the land as "co&zinifigg" so many 
acres, when in fact i t  does not; if he must be supposed to have 
been best acquainted with the quantity; if "every word should 
have effect in a deed (if it may be) and none be rejected," I 
think the conclusion must be that the defendant is liable for 8 
deficiency. 

I t  is asked, however, if upon a survey it should have been 
found that the tract of land contained more than 343 acres, 
what would have been the consequence? Could the defendant 
claim compensation beyond the stipulated price? I t  is evident 
that he could not; and for the reasons before given, namely, 
that he has sold all the lands within certain boundaries, and let 

.the quantity be what it may, he can claim no more than what 
he has agreed to take for all the lards within, such bozcndare'es. 
Nor could the plaintiff set up a claim in the present case, had 
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the defendant omitted to stipulate, in addition, that there were 
within those boundaries 343 acres. If the words "containing 
343 acres" do not amount to such a stipulation, i t  appears to me 

that they can mean nothing, for all the lands contained 
(353) within the boundaries set forth would have passed with- 

out these words; and where persons sell lands and use 
these words merely as descriptive of the land, without intending 
to create a covenant as to quantity, they add the words "more 
or  less," "by estimationi," or some other words which show 
their intention to be not €0 bind themselves as to quantity. To 
use the words of P?cesident Pendleton, in Joliffe v. Hite,  1 Call., 
301, "a man wishes to sell his land, and another willing to pur- 
chase inquires what is the quantity. The vendor answers, (1 
hold i t  for so many acres, but I mean to sell the tract as it is, 
more or less, and such is my price." He adds, "This is per- 
fectly understood by planters and farmers of the lowest order." 
I cannot but think that the principles to be extracted from this 
case in Call. support the construction which I contend for in. 
the present case. And although I fear that my opinion may be 
erroneous, since my brethren of the bench do not acquiesce in 
it, I feel bound to declare it to be my opinion that, in this case, 
judgment should be entered for the plaintiff. 

Cited:  Rickets  v. Dickerw, ante, 348 ; Hunt l ey  v. Waddell,  34 
N. C., 33. 

ROBERTS, INDOESEE OF ELI MOORE, v. JOSEPH JONES. 

F r o m  Hevtford. 
1. Debts which can be set-off .must be such as are due in the same 

right : therefore, 
2. Where A gave his note to B, admin is t ra to r  01 t h e  estate of C, and 

B assigned the note to D, who sued A, A was not permitted to 
set-off a note given by B to E and by him assigned to A, nor a 
note given by B to him. 

THIS *as an action of debt, brought upon a note given by the 
defendant, Joseph Jones, and one Lazarus Carter, for the sum 

of £18 10s. and made payable to "Eli Moore, adminis- 
(354) trator of the estate of John Anderson, deceased," dated 

15 Novehber, 1797, and indorsed in blank with the name 
"Eli Moore." The defendant pleaded a set-off, and offered in* 
evidence two notes : one given by the said Eli Moore to Matthias 
Jones, "or his order," for the sum of $40, dated 11 January, 
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f i s t  mode, a mathematician would tell you that there was suf- 
ficient certainty in it without making any actual survey. But 
when he should be told that, although a deed called *for courses 
and distances, yet if the distances were longer or shorter, or 
courses different from those called for in the deed, he must be 
bound by them, he would probably think i t  safer to make an 
actual survey. 

I t  is unnecessary to cite authorities to prove that course and 
distance must be controlled by real lines and corners. This 
rule has been long established by the'hgislature, and enforced 
by judicial decisions. Where the lands are dacribed by known 
and visible boundaries, without course or distance, there is gen- 
erally a greater necessity for a survey. I n  the case now before 
us three of the lines are said to run certain courses and dis- 
tances to certain corners. The fourth runs from a pine in  
Abbot's line with the said line to the first station. Those 
distances may be found to be shorter im fact than those (352): 
called for in the deed. The fourth line, instead of being 
straight, may form a semicircle, because Abbot's line, with 
which i t  runs, may be of that form. Who must be supposed to. 
be best acquainted with these lines and the quantity of acres 
contained within them, the purchaser or the seller? I appre- 
hend the seller; and the parties to the deed for the land in ques- 
tion seem to have thought so too, for, in the deed by which he 
passes his title, and which evidences the contract of sale, he 
not only sells the land within the boundaries therein set forth, 
but sells i t  as "comtaining" 343 acres. But it is said that this 
latter member of the sentence is ohly descriptive of the land, 
and nothing more. To this I answer, if i t  be descriptive only, 
it must be as to quantity, and nothing else. If, then, the seller 
has by his deed described the land as "co~tainzhg" so many 
acres, when in fact i t  does not; if he must be supposed to have 
been best acquainted with the quantity; if "every word should 
have effect in a deed (if it may be) and none be rejected," I 
think the conclusion must be that the defendant is liable for a 
deficiency. 

I t  is asked, however, if upon a survey it should have been 
found that the tract of land contained more than 343 acres, 
what would have been the consequence? Could the defendant 
claim compensation beyond the stipulated price? I t  is evident 
that he could not; and for the reasons before given, namely, 
that he has sold all the lands within certain boundaries, and let 

,the quantity be what it may, he can claim no more than what 
he has agreed to take for a21 the lands within, such boundaries. 
Nor could the plaintiff set up a claim in the pres$nt case, had 



IN  THE SUPREME COURT. 

By the words "mutual debts subsisting between the testator o r  
intestate and either party," the Court understands that if an  
executor or administrator were to bring an  action in right of 
his testator or intestate, a debt due and owing from said execu- 
tor or administrator in  his own right to the defendant could 
not be set-off; otherwise, the executor would be compelled to 
pay his own debts with the money of his testator, and thus com- 
mit a devmtavi t .  I f ,  then, Eli Noore himself had brought 
this suit in his character of administrator of Anderson's estate, 
and the defendant; s o d d  not have set-off the cote for $30, upoa 
the ground "that the debts were not due and owing i n  the same 
right," i t  necessarily follows that the note for $40 could not be 

allowed as a set-off; and if neither could be allowed as 
(356) a set-off against El i  Moore, upon the ground before 

stated, it follows that neither can be allowed as a set-off 
against his indorsee. Judgment for the plaintiff. 

ALSTON AND WIFE ET AL. v. BRANCH AND ARRINGTON. 

P r o m  Hal i fax .  

1. A devised all his cash on hand, certificates, stock in trade, etc., 
also all his estate real, personal or mixed, not before devised, 
"to his three illegitimate daughters, B, C, and D, between them 
and the heirs of their bodies forever; but i f  either of  the said 
ohildren should die before they arrive at the age of eighteen years, 
or marries, then the estate of the one deceased to be equally 
divided between the surviving two, to  them and the heirs of their 
bodies foreuer; and if two of the said children should clie before 
they arrive at the age of  &ghteen uears or ma&es, then the por- 
tion of  the two deceased shall descend to the surviving one and 
the h&s of h w  body forever; but if all the said daughters should 
die before they arrive at the age of eighteen years, or marry, and 
have issue thereby, then all the cash, certificates, etc., and other 
property aforesaid to be equally divided between Ell, F, G, etc." 

2. D, one of the daughters, internlarried with J. S., and died after 
attaining the age of eighteen years, but without issue. 

3. D's estate became absolute upon her arriving at the age of 
eighteen years, and upon her death, without issue, did not vest 
in her surviving sisters. 

4. Cross-remainders between the daughters are not to b& raised by 
implication in this case. And the Court will construe the word 
or as and to effectuate the intention of the testator; his inten- 
tion being, that if either of the daughters should die under the 
age of eighteen years, unmarried, and without issue, that her- 
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estate should go over to her surviving sisters; but if either of 
them should attain the age of eighteen years, or should marry 
and have issue, that her estate, before contingent, should become 
absolute upon the happening of any one of these events. 

MICAJAR THOMAS, late of Nash County, deceased, by his last 
will and testament devised and bequeathed to his three illegiti- 
mate daughters, Mourning, Margaret and Temperance Jack- 
son, certain negro slaves, all his cash on hand, certifi- 
cates, stock in trade, debts due by bond or otherwise, and (357) 
all and everything else of his estate, real, personal or 
mixed, not devised or bequeathed to others, and directed the said 
estate to be equally divided between them when they should 
arrive at the age of eighteen years, or marry; "between them 
and the heirs of their bodies forever; but if either of the said 
children, Mourning, Margaret and Temperance, should die be- 
fore they arrive at the age of eighteen years, or marries, then 
and in that case my will and desire is that the estate of the one 
deceased should be equally divided between the surviving two, 
to them and the heirs of their bodies forever; and if two of the 
said children should die before they arrive at the age of eigh- 
teen years or marries, then i t  is my will that the portion of the 
two deceased shall descend to the surviving one and the heirs of 
her body forever; but if all my daughters, Mourning, Margaret 
and Temperance, should die before they arrive at the age of 
eighteen years, or marries and has issue thereby, then the said 
negroes, with their increase, money, certificates, stock in trade, 
and all other prbperty which they are entitled to by this will, 
shall go to and be equally divided between Bennet Boddie, 
George Boddie, Temperance and Mary Perry, daughters' of 
Nathan Boddie, and my two nieces, Rhody Ricks and Mourning 
Arrington, to them and their heirs forever." 

.Mourning, one of the daughters, intermarried with James 
Branch, and died, after attaining the age of eighteen years, and 
after having a still-born child. She had no issue born alive. 
Margaret intermarried with John Alston, and Temperance with 
James Alston, and the said Alstons and wives filed their bill 
against James Branch, who survived his wife Mourning, for an 
account of so much of the estate of the testator, Micajah 
Thomas, as had been allotted to the said Mourning shortly 
after her marriage, and as had come to the hands of said 
Branch; and also against William Arrington, who had 
been guardian to the said Mourning, to restrain him (358) 
from paying over to Branch such moneys, belonging to 
the estate of the said Mourning, as were then in his hands ; and 
the bill prayed that Branch might be decreed to deliver up to 
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complainants the negroes and other estates, and pay over to 
them such moneys as were in his hands belonging to the estate 

- of the said Mourning. 
To this bill the defendants demurred, and it was submitted to 

the Supreme Court, Whether the estate vested absolutely in 
Mourning .when she attained eighteen or when she married, or 
whether i t  ceased and determined by her death without issue 
after marriage. 

H q w o o d  for complainants. 
(378) Browne for defendants. 

TAYLOR, J. The testator's intention appears to have been 
that as his daughters attained the age of eighteen years or mar- 
ried, their shares of his estate, which, before those events hap- 
pened, were contingent, should become absolute. A literal con- 
struction of the will would not effectua4e this intention; for 
then, a dying under eighteen years of ag< although the daugh- 
ter was married, or a dying without marriage, although she 
had attained the age of eighteen years, would give her share 
over to the survivors. I f  the word 07- is construed copulatively, 
then the survivors can claim the shares of the deceased only 
upon the event of her having died unmarried and under eight- 
een. But Mourning having reached the age of eighteen, and 
having also marrield, there is not the least right in the com- 
plainants. To show that the will ought to be thus construed, 
the cases cited in D k k e n ~ o n  v. Jordan, post, 380; clearly prove. 
Another clause of the will provides that in the event of the 

death of his daughters under the age of eighteen years, 
(379) or marriage and having issue thereby, the estate shall 

go,  over to some other persons therein named. I t  is 
certainly a sound rule of,  construction, that every part of a 
will shall be taken into view, in order to ascertain the design 
of the maker; and this clause seems to show more clearly that 
the intention of the testator would not be accomplished by 
adopting the construction contended for by the complainants; 
for, then, the claim of the issue of a daughter dying under 
eighteen might have been defeated, which cannot be thought to 

'have been wished or contemplated by the testator, who has 
called distant relations into the sphere of his bounty only upon 
a total failure of all those circumstances upon the happening 
of which he meant the shares of his daughters respectively to 
rest go as to become absolute. 

I n  borrowing light from the clause of the will, we must keep 
in mind this important fact, that the same construction which 
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would entitle the complainants to their deceased sister's share 
of the estate must be equally operative to transfer their own 
shares to the ulterior legatees. The Court cann& now decree 
in favor of the complainants on the ground of Mourning hav- 
ing died without issue, and hereafter refuse to sustain a bill in 
favor of the rest of the legatees, in the event of the complain- 
a n b  dying without issue. Moreover, if the complainants had 
died under the age of eighteen years, leaving issue, the same 
construction must have taken the estate from that issue and 
given i t  to these distant relations, if they are relations at all; 
for i t  does not appear that more than two of them are connected 
with the testator. ' Upon the whole, the Court are of opinion 
that the occurrence of either event, to wit, attaining the age of 
eighteen years, marriage and having issue thereby, was suffi- 
cient to vest the shares absolutely in the daughters; and that, 
oonwquently, nothing short of the failure of all these events 
would vest the share of a deceased daughter in the survivors, or 
in the residuary legatees upon the death of the daughters. Let 
the demurrer be sustained. 

DEN ON DEMISE OF DICKENSON ET AL. V. 'JORDAN AND BLOUNT. 

A devises to his grandson B a tract of land, "and in case B died be- 
fore he arrived at lawful age, or leaving no issue, then to his 
grandson C." B arrived at full age, but died without issue. B 
took a contingent fee under this devise, which became absolute 
upon the arrival of B to full age; and the Court will construe 
the word or  as avod, to effectuate the intention of the testator, 
it being his intention that the estate should become absolute in 
B upon B's having issue or arriving at full age. 

EJECTMENT for lands in the county of Pitt. Special verdict. 
The facts disclosed in the special verdict were, that William 
Spier, late of Pitt  County, being seized in fee of the lands de- 
scribed in the plaintiff's declaration, made and published his 
last will, duly executed to pass lands, and bearing date 10 No- 
vember, 1'780; he therein devised the said land "to his grand- 
son, William S. Stewart, and his heirs or assigns forever," and 
by a codicil to his will, duly executed to pass lands, bearing date 
5 June, 1781, further devised, "that in case his grandson, Wil- 
liam S. Stewart, died before he arrived at  lawful age, or leav- 
ing no issue, then he gave the lands devised to William S. 
Stewart to his grandson, John Spier, his heirs or assigns for- 
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ever." That the said William Spier afterwards died, without 
having revoked or altered s,aid will, and upon his death the said 
William Spier Stewart, by virtue of said devise, entered into 
the premises, and was thereof seized; that the said William S. 
Stewart arrived at  full age, but died without issue in 1799, 
leaving the said John Spier him surviving, and having pre- 
viously published in writing his last will, duly executed to pass 
lands, and therein devised his interest and estate in the prem- 
ises to his brother, James Stewart, who afterwards died intes- 
tate, leaving the lessors of the plaintiff his heirs at law. The 
jury prayed the advice of the court in the premises, and if the 

court should be of opinion that the lands, by virtue of 
(381) the limitation aforesaid, passed to the said John Spier 

upon the death of William Spier Stewart without issue, 
but after his attaining his full age, they found for the defend- 
ant; otherwise, for the plaintiff. The case was sent to this 
Court from the Superior Court of Law for Pitt  County. 

Gaston for plaintiff. 

TAYLOR, J. By the will of William Spier an absolute fee 
simple is given to his grandson, William S. Stewart; by .the 

codicil this is converted into a contingent fee, which is 
(382) to pas8 to the &stator's other grandson, John Spier, in 

the event of the first devisee's dying under age or  with- 
out leaving issue. According to a literal construction of the 
will, the occurrence of either event would vest the estate in 
John Spier; but i t  is evident that such was not the testator's 
intention, and this intention ought always to be effectuated, 
when i t  does not contravene the rules of law. He could not 
have intended that the issue of William Spier Stewart should 
be deprived of the estate, if their father died under age; for 
that would operate to take all from those who appear to have 
been the principal objects of his bounty; yet such would be the 
effect of a literal interpretation of his will. His intention seems 
to have been that the fee should remain absolute in William 
8. Stewart on the happening of either event, either his leaving 
issue or attaining to lawful age; or, in other words, that both 
contingencies, to wit, his dying under age, and without leaving 
issue, should happen bbfore the estate vested in John Spier. 
To give effect to this intention, i t  is necessary to construe the 
disjunctive o r  copulatively; and there are various, clear and 
direct authorities which place the power of the Court to do this 
beyond all doubt. Only a few of those cases need be cited. 
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SouZle v. Gerard, 1 Cro., 525, was a devise to one of four sons, 
and his heirs forever, and if he died within age, or without 
issue, to his three other sons jointly. The devisee had issue a 
daughter, and died within age, and it was adjudged that he took 
an estate tail. I n  Wright v. Kernp, 3 Term, 470, Lord Ken- 
yon thus expresses himself: "There is no doubt of the intention 
of the parties, and where sense requires i t  there are many cases 
to show that we may construe the word or into and, and and 
into or (2 Stra., 1175; 3 Atk., 390) in order to effectuate the 
intention of the parties. Hence, therefore, in order to give 
effect to the intention of the surrenderer, we must say that when 
he used the word or he meant and; and there is no case where 
any difference has been made between a will and a deed, 
where the court are considering how the intention of the (383) 
parties can be effected." 

A, being seized of lands holden upon leases for lives, devised 
to B, his brother, all his real and freehold estates, subject to an 
annuity to his mother for her life; but in case B should die 
before he attained the age of twenty-one years, or without issue 
living a t  his death, to his mother forever. A died, B attained 
the age of twenty-one years, and then died without issue. I t  
was held that the word or, in the devise over, must be construed 
as and, and that the mother took nothing upon theldeath of B. 
5 Bosan. and Pul., 37. 

I n  examining the many cases upon this subject, the point will 
be found to be completbly settled. I t  is therefore unnecessary 
to multiply authorities; i t  is clear upon principle and prew 
dent, and we have no hesitation in saying that judgment ought 
to be rendered for the plaintiff. 

Cited: Turner v. Whitted, 9 9. C., 619. 

FREDERICK WHITEHURST ET AL. V. EXECUTORS OF ENOCH 
PRITCHARD, DECEASED. 

A devised all the residue of his estate to be "equally divided be- 
tween B, C, D, E's heirs and P." The distribution is to be made 
per capita, and each of E's children take an equal share with . 
B and the other legatees. 

THIS was a petition brought in Camden County Court by 
Frederick Whitehurst and others, children of Elizabeth White- 
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hurst, deceased, against Jeremiah Bright and Timothy Cart- 
wright, executors of the last will of Enoch Pritchard, deceased, 
for a legacy, which the petitioners claimed under said will. 

The testator, after devising his tract of land whereon he 
(384) lived, to his wife, and bequeathing one negro slave to his 

wife and another to Jeremiah Pritchard, devised "all the 
remaining part of his estate, within doors and without, to be 
equally divided between Hugh Pritchard, Benjamin Pritchard, 
Lydia Taylor, Elizabeth Whitehurst's heirs, and Jeremiah 
Bright, to then1 and their heirs forever." The petitioners coil- 
tended that the residuary part of the estate was to be distrib 
uted per capita, and each of them entitled to a twelfth part 
thereof. The executors insisted that the residuary part of the 
estate was to be distributed per stirpes, and that the petitioners 
were jointly entitled to onebfifth thereof. The County Court 
were of opinion that the residuary part of the estate should be 
divided into five equal parts, and that the petitioners were enti- 
tled to one of these parts, to be equally divided among them. 
A decree was entered accordingly, from which the petitioners 
appealed to the Superior Court; and the case coming on to be 
heard before his Honor, J u d g e  Tay lor ,  he gave judgment for 
the petitioners; but, at the request of the defendants' counsel, 
ordered the case to be sent to this Court for the opinion of all 
the judges thereon. 

TAYLOR, J .  There are no expressions in the will from which 
an inference can be drawn that the testator intended the divis- 
ion should be per stirpes; on the contrary, he uses the word 
"equally," which plainly excludes such a construction. T h o m a s  
v. Hole ,  Cases Temp. Tal., 251. But independently of this, 
there are some cases which bear directly in point on the general 
principle, and which cannot be distinguished from the case at 
bar. A devised his freehold estates to trustees in trust, to sell 
and divide the money equally between R. S., J. S. and the chil- 
dren of M. P. M. P. had three children living at A's death, and 
the question was, Whether the children should take per stirpes, 

in which case the money would be divisible into three 
(385) parts, to one of which the children would be entitled.; or 

whether they should take per capitla, in which event the 
fund would be divided into five parts, and each of the children 
be entitled to a share in its own right. The chancellor decreed 
that the distribution was to be made per capita. Bu t l er  v. Xtrat- 
ton ,  3 Bro. Ch. Cases, 367. I n  the case cited the word "chil- 
dren" is used, in which respect alone it differs from the case 
before us; but that is a mere Gerbal difference, which makes 
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none in principle or the rule of adjudication. For the word 
"heirs" has been considered synonymous with "children," where 
there are any competent to take as such (Loveday v. Hopkins, 

I h b . ,  273) ; and when applied by testament to personal property, 
must be understood to mean "next of kin," as they are the only 
persons designated by law to succeed to that kind of estate. 
5 Ves. Jr., 399. The other authorities which relate to the prin- 
cipal point are, Blackler v. Webb, 2 P. Wms., 383; Weld v. 
Bradbury, 2 Tern., 705; Northey v. Strange, 1 P. Wms., 340; 
Wicker v. Mitford, Harg. Law Tracts, 513. An idea was 
adopted in the argument of this cause, that the statute of distri- 
butions must be resorted to in order to fix the construction of 
the will; but there is no authority for such a position. It is 
true that the statute of distributions does, in many caees, fur- 
nish the rule as to the object of the bequest, whereby we are 
enabled to ascertain who shall take under the designation used 
in the testament; but the proportion in which they shall take 

' must necessarily be established from a just construction of the 
will. We are of opinion that the distribution must be made 
per capita, and, consequently, that each of the petitioners must 
share equally with the other legatees. 

LOWRIE, J., ,contra. Obliged, as I am, to differ in opinion 
from my brethren, it affords me great consolation that, 
if I should be wrong, my opinion in this case will not (386) 
change the law nor alter the decision of the courts. The 
rule of law, in all cases of this kind, is founded in good sense ; 

' i t  is that all wills must have an interpretation as near to the 
mind and intent of the testator as may be. "Quod ultima volun, 
tas testatoris per implenda est, secundum veram intentionem." 
Such construction shall be made of the words of the testator as 
will satisfy the intention when consistent with the rules of law, 
and they shall be placed in such order that the intention may 
be fulfilled. So anxious are courts of justice to arrive at the 
intention of testators in all cases, that they have sometimes, in 
cases of ambiguity, traveled out of the will in search of facts, 
from the knowledge of which they might the better be enabled to 
arrive at the intention of the maker. No case can be found in 
which the intention of the testator has not governed the decision 
of the Court, where that intention could be discovered, and the 
decision, in conformity thereto, could be made without contra- 
vening any known rule of law. 

I n  the case before us the testator gives the residue of his 
estate "to be equally divided between Hugh Pritchard, Benja- 
min Pritchard, Lydia Taylor, Elizabeth Whitehurstit's heirs, 
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and Jeremiah Bright." I am here obliged to understand the 
testator as speaking of the heirs of Elizabeth Whitehurst, as 
representing her in his mind and in justice entitled only to 
such part of the residue of his estate as Elizabeth, had she been 
living, would have been entitled to ; that is, to as much as was 
devised to Hugh Pritchard, or any other of the legatees. Had 
he not intended them to stand in the place of their mother, he 
certainly would have named them individually, as he did the 
other legatees. Had Elizabeth Whitehurst been, living, he 
would, in all probability, have devised to her as much, and no 
more, than he gave to Lydia Taylor. 

As far as I have been able to understand the reasons 
(387) upon which the decision of the Court in this case has 

gone, they are grounded upon Blackler v. Webb, 2 P. 
Wms., 383, and Thomas v. Hole, Gas. Temp. Talb., 251. I n  
Blackler v. Webb the devise was "of the surplus of the testator's 
personal estate, equally, to his son James, to his son Peter's 
children, t o  his daughter Traverse, and to his daughter Webb's 
children, and his daughter Man. I n  this case the Lord Chancellor 
at first inclined to the opinion that the grandchildren should 
take per stirpes only; and the reason why he did not finally so 
decide is given in his own words: "That the grandchildren 
could not, take according to the statute, or in allusion thereto, 
forasmuch as the testator's daughter Webb was living, and so 
her children could not represent her.') The Lord Chancellor 
indeed added that to decree the grandchildren should take per 
stirpes would be going too much out of the words of the will, . 
and where, too, the meaning of the testator might be according 
to the words. I t  also appeared in this case that the husband of 
Mrs. Webb was very poor, and had been twice a bankrupt ; that 
from the words of the will it appeared the testator did not in- 
tend Mrs. Webb to have the benefit of the devise, and it might 
be reasonably supposed the testator intended a provision for 
his grandchildren, such as their parents were unable to make 
for them. But in this case the Lord Chancellor was governed 
by the intention of the testator, as far  as the same was consist- 
ent with the rules of law and could be collected from the words 
of the will and all the circumstances of the parties concerned. 
I n  the case before the Court neither of the circumstances that 
finally governed the decision of the Lord Chancellor exist. The 
father here does not appear to have been in indigent circum- 
stances and unable to provide for his children, and the mother 
was dead, so that they could represent her, and could well take 
in allusion to the statute of distributions. 
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The case of Thomas v. Hole was a devise of S500 "to 
the relations of Elizabeth Hole, to be divided equally (388) 
between them." Mrs. Hole, at  the death of the testator, 
had two brothers living, and several nephews and nieces by I 

other brothers. I t  was determined, first, that no relations but 
such as woald be entitled under the statute of distributions 
could take under the devise; andr secondly, that on account of 
the words, "equally to be divided between them," they should 
take per capita. I am unable to see any bearing that this case 
can have upon the m e  before the Court. The word "relations" 
is so general in ii% meaning that nothing certain respecting the 
testator's intention as to what relations should take could be 
inferred merely from the words of the will. I n  such cases the 
statute of distributions is the best guide, and the Court adopted 
i t  to ascertain who should take under the word "rehtiom." I t  
having been ascertained who were such relations as were enti- 
tled to take under the devise, the word "equally" governed the 
Court in decreeing that they should take per capita. I n  mak- 
ing such decision the Court arrived at the most probable inten- 
tion of the testator, he having used an expression which proved 
that each relation of Elizabeth Hole answering the legal de- 
scription contained in the devise was equally an object of his 
bounty. All the persons whom the testator intended to take 
under this devise were described or designated by the word 
"relations7'; the distribution was to be "equal" : as soon, there- 
fore, as the devisees were ascertained, by the rule adopted by 
the court, the mode of distribution was certain and imperious. 

The words "heirs of Elizabeth Whitehurst" are here used as 
''descriyptio persorm,'' and who the testator most evidently meant 
should take collectively; and the devise ought to take effect in 
that sense. There are no words in the will informing us that 
the word "heirs" is used in any other than a descriptive and 
collective sense, and in that sense it must be taken. The whole 
of the heirs of Elizabeth Whihhumt, agreeably to any 
fair grammatical construction of the words, constitute (389) 
but one devisee in relation to the words, "equally divid- 
ed," and as such axe entitled to take one-fifth part of the residue A 

devised, and no more. I am therefore of opinion that the 
judgment of the County Court was correct, and ought to be 

Affirmed. 

Cited: Xtowe v. Ward, 10 N.  C., 606; Ricks v. Williams, 16 
N. C., 11. 
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FREDERICK FONVILLE v. SOLOMON CASEY. 

An agreement made for a valuable consideration, to deliver to the 
plaintiff the first female colt which a certain mare owned by the 
defendant might produce, vests a property in the colt when pro- 
duced, and the plaintiff may maintain trover for the colt. 

THIS was an action of trover, and the case was sent to this 
Court upon the question, Whether an agreement made for a 
valuable consideration, to deliver to the plaintiff the first female 
colt which a certain mare owned by the defendant should have, 
did, upon the foaling of such colt, vest in the plaintiff a prop- 
erty to maintain this action. 

TAYLOR, J. There are two questions to be decided in this 
case: first, whether chattels can be sold so as to vest in the 
buyer, without delivery; and, secondly, whether a sale is good 
of a thing not in, esse at the time when the contract is entered 
into. 

The right of a thing may be completely transferred by the . 
agreement of the owner made upon a proper consideration, as 
is manifest from various cases stated in the books. From the 
time the sale is completed the seller is indebted to the buyer 
for a thing in kind, and is bound to deliver the specific thing 

sold; but delivery, though necessary to the enjoyment, 
(390) is not essential to the completion of the right. I f  a 

horse be sold and die in the stable of the vendor between 
the sale and the delivery, the vendor may have an action for 
the price, the horse being the property of the buyer from the 
time of the sale. So, if the horse live, and the seller refuse to 
deliver him, the buyer tendering the price may take the horse 
or bring an action for him. Noy's Maxims, ch. 42. I n  1 
Strange, 167, i t  is stated, "that property may by bur law be 
changed without delivery, as a horse sold in a stable; though it 
is otherwise in the civil law." 

The learning relative to the second question is briefly noticed 
3 Reeves' Hi&. English Law, 372. According to that writer, 
the law allowed, in the time of Edward IT., contracts to in- 
clude things not i m  esse; and he cites from the Year-Book a 
case where a man was permitted to make a contract for the sale 
of all profits or tithes to come off his land the next three or four 
years. I n  the further progress of the principle, a distinction 
was established between contracts executed and executory; and 
i t  was laid down as clear law that a man could not, by an exe- 

260 



N. C.] JULY TERM, 1810. 

cuted contract, grant anything of which he was not at the time 
of the contract actual or potential owner; and every such con- 
tract, without such an interest, was held absolutely void. Plow., 
432. Thus, if a man should grant all the wood that he should 
buy thereafter, the grant was void, because he could not make 
another possessor of a thing of which he was not himself pro- 
prietor, either actually or potentially. Hob., 132. For the 
same reason i t  is a good plea for a lessee, "that the lessor had 
nothing in the lands at  the time of the lease." Go. Lit., 41, b. 
Many other cases sre Srought together to illustrate the dis- 
tinction, by Powell in his Treatise on Contracts, who (after 
stating the Case of a writ of annuity granted by a prebend after 
collation. admission and institution. but before induction, -cvhich 
grant is held to be void, though confirmed by the ordinary) pro- 
ceeds thus in summing up the doctrine: "But we must 
distinguish the last-mentioned case from those cases in (391) 
which, although i t  be uncertain whether the thing granted 
will ever exist, and i t  consequently cannot be actually in the 
grantor or certain, yet i t  is in him potentially, as being a thing . accessory to something which he actually has in him; for such 
potential property may be the subject of a contract executed, as 
a grant, or the like. Thus a person may grant all the tithes 
that he shall have in such a year, yet perhaps he shall have 
none; for the right to the advowson is in him, and out of that 
advowson they arise. So a tenant for life may sell the profits 
of his lands for three or four years to come, and yet the profits 
are not then in esse. Upon the same! principle, the lord of a 
manor may part with the profits of his court for a time to 
come." I t  is also laid down in Hobart, 132, that the grant 
of all the tithe wool of such a year is good in its creation, though 
it may happen that there be no tithe wool in that year. Rut 
the grant af the wool which shall grow upon such sheep as the 
grantor shall afterwards purchase is void. 

The principles here laid down and the cases cited in support 
of them appear fully to warrant the judgment of the court in 
favor of the plaintiff, who, owning the mare at the time of the 
contract, had a potentid interest in the colts which she might 
afterwards produce, and might therefore sell them by an exe- 
cuted contract. 

LOWRIE, J., contra. 
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(392) 
EXECUTORS OF ROBERT ADAM v. THOMAS 3. ROBESON. 

From Duplin. 

In an inquisition of forcible detainer, the proceeding being of a civil 
nature, the Court will grant a new trial if the jury find contrary 
to evidence. 

THIS cause was brought up to the Superior Court of Law for 
Cumberland County by a writ of recorduri, directed to two of 
the justices of said county, commanding them to certify the 
proceedings had before them relative to an inquisition of forci- 
ble detainer. The cause was removed for trial to the county of 
Duplin, and at September Term, 1807, a trial was had upon the 
testimony produced by the parties, when the jury found that 
the defendant was not guilty of the forcible detainer complained 
of by the plaintiffs. A rule for a new trial was obtained by the 
plaintiffs upon the ground that the verdict was contrary to evi- 
dence. I t  was insisted for the defendant, that the rule ought 
not to be made absolute, although the verdict might be contrary 
to evidence, because the proceedings in this case were in the na- ' 
ture of criminal proceedings, and the law did not allow the 
granting of a new trial. The case was sent to this Court upon 
the rule for a new trial, and all the evidence offered upon the 
trial in the court below was certified to this Court. 

Gaston for plaintiffs. 
Williams, of Chatham, for defendant. 

HALL, J. After an attentive examination of the evidence 
offered upon the trial in this case, we are of opinion that the 
verdict was not contrary to evidence; and, therefore, that the 
rule for a new trial ought to be discharged. This opinion would 
render it unnecessary to say anything upon the second point 
submitted in this case, were there any doubt in the mind of 

the Court. But as the point has come up, we are willing 
(393) to express our opinion, that we do not feel bound by any 

rule of law to forbid a new trial in a case like the pres- 
ent, did those circumstances exist for which new trials are 
commonly granted. I t  is not so much the form of the proceed- 
ing as the real subject-matter of i t  which should be attended 
to. I n  NorrYls v. Tyler, Cow., 37, which was an action for a 
malicious prosecution, and in which there was a verdicj for 
the defendant, the Court, on a motion for a new trial, said, 
"the defendant had been sufficiently tried once, where the suit 
was of a criminal nature," and rejected the motion. 
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I t  has been decided that new trials ought not to be granted 
in penal actions. 1 Wills., 17 ; 3 id., 69. Since that time, how- 
ever, they have been granted in such actions, for particular 
reasons, a,s on account of a mistake or misdirection of the judge. 
4 Term, 753; 5 id., 19. I n  King v. Frames, 2 Term, 484, 
which was a quo warrranto information, the Court granted a 
new trial, saying, "that Chat of late years had been considered 
in the nature of a civil pr~ceeding.,~' Yet 4 41. Com., 312, tells 
us "that i t  is properly a criminal prosecution, in.order to fine 
the defmdaiit for his usurpatioii, as well 2s to oust him of his 
~ffice,)~ but adds that "it is considered at  present as merely a 
civil proceeding." The fmoceeding in the principal case for a 
forcible detainer had for its object a restoration of the party to 
the possession of the premises, in case of force found, or, in 
case of force not found, to leave the possession where it was. 
3 B1. Com., 179, says, "a forcible entry and detaiqer is an 
injury of both a civil and criminal nature." The case before 
us is of the first kind. The defendant, if guilty, may be in- 
dicted and fined, in which the offense would be considered a 
criminal one, and a new trial refused. If the finding of force, 
by the jury of view before the magistrates, was to be 
followed not only by a restitution of the possession, but (394) 
also by fine and imprisonment, a new trial ought not to 
be granted; but as that finding is only to affect the civil rights 
of the parties, no good reason seems to exist to forbid the court 
to grant a new trial. 

JAMES MILLER v. LEWIS HUNTER ET AL. 

From Lincoln. 

Previous to the act of 1809, ch. 8, a debtor imprisoned for debt was 
entitled to the benefit of the act for the relief of insolvent 
debtors by remaining within the prison bounds (bond having been 
given for the keeping thereof) for the space of twenty days. 

THIS was a motion for judgment upon a penal bond given 
by the defendants, conditioned to be void if a debtor who had 
been arrested upon a cap& ad sattisfacien&m should keep with- 
in the prison bounds. The debtor, after giving due notice to 
the creditor at whom instance he had been arrested, took the 
oath of insolvency and went at large; and this having occurred 
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previous to the passage of the act of 1809, ch. 8," it was sub- 
mitted to this Court, Whether the debtor was entitled to the 
benefit of the act for the relief of insolvent debtors by remain- 
ing for the space of twenty days within the prison bounds. 

TAYLOR, J. The act of 1773, oh. 4, declares that ('if any 
person or persons now are or hereafter shall be taken or charged 
on m e m e  process or execution for m y  debt, and shall have re- 

mained in close prisbn by the mace of twenty days, it 
(395) shall and may he lawful for two justices of the peace," 

etc., upon the debtor's complying with the several requi- 
sites of the act, to discharge him. The act of 1741, ch. 2, de- - 
clares, ('that for the preservation of the health of all such per- 
sons as shall a t  any time thereafter be committed to the county 
prisons, the court shall have power to mark out such a parcel 
of land as they shall think fit, not exceeding six acres, adjoin- 
ing to the prison, etc., and every prisoner not committed for 
treason or 'felony, giving good security to the sheriff of the 
county to keep within the said rules shall have liberty to walk 
therein, out of the prison, for the preservation of his or their 
health. And every prisoner giving such security as aforesaid, 
and keeping continually within the said rules, shall be and is 
hereby adjudged and declared to be in law a true prisoner." 
I n  a subsequent clause the same act points out the mode of 
recovery against the securities, if the principal should escape or 
violate the rules. As the act of 1741 extends the benefits of 
the bounds to all prisoners (except those confined for treason 
and felony), upon their giving security, and declares that all 
those who continually keep within the bounds shall be adjudged 
to be true prisonerp, a majority of the Court are of opinion that 
the words "a true prisoner" axe synonyhous with the words "a 
close prisoner,'' and that therefore a debtor, having given secu- 
rity as the act directs, and remaining for the space of twenty 
days within the bounds, is entitled to the benefit of the insolvent 
debtor's act. 

LOCKE, J., cont ra .  Having given to the acts of 1741, ch. 8, 
and 1773, ch. 4, an attentive consideration, I am compelled to 
give them a construction different from that which a majority 
of the Court thinks to be correct. The act of 1741 must be 

, supposed to have been well understood by the Legislature which 
passed the act of 1773; and if the Legislature intended the 

*This act declares that any person who thereafter should be imprisoned for debt 
should not be permitted t o  take the oath of insolvent debtors unless he should con- 
tinue within the walls of the prison for the space of twenty dkys. 
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benefit of the 'act of 1773 to persons remaining in the 
prison bounds for twenty days, they would have used (396) 
some words to explain that meaning more clearly; as, 
that a person remaining in the prison bounds for the space of 

I twenty days should have the benefit of the act; or, that a per- 
son being a true prisoner for twenty days should be entitled to 
its benefit. But to me it appears that the Legislature never 

1 intended the benefit of the act of 1773 to be extended to any 
debtor, unless he remained within the walls of the prison for 

I 
twenty days; and this opinion is cmfirmed, net enly by tho 
expressions used in the two acts aforesaid, but by a considera- 
tion of the objects which the Legislature had in view in pass- 
ing them. I n  1741 no provision was made for releasing a ' 
debtor from prison until he paid the debt for which he was con- 
fined. I t  was therefore to be presumed that such prisoners 
would be numerous and the period of their confinement long; 
and that, too, in jails which were small and filthy. I n  such 
a situation the health of prisoners was likely to be impaired 
from want of exercise and wholesome air. From a spirit of 
humanity, therefore, the Legislature granted to such prisoners 
the liberty of the bounds, upon their gioing security, in order 
that if they should abuse this privilege the creditors might have 
their deb& secured; but if they used this privilege in the way 
directed by the Legislature, for the preservation of their health, 
and by kseping continually within the bounds, they should 
be considered true prisomers; that is, the creditors should not 
have an action against the sheriff for an escape, they being in 
contemplation of law prisoners, and having broken none of the 
covenants of the bond given for keeping within the bounds. 
The act seems to intend nothing more .upon this point than to 
protect the sheriff from an action for an escape, to which he 
would have been exposed but for the provisions of the act. 

What, then, was the object of the Legislature in pass- 
ing the act of 17731' To adopt some mode by which an (397) 
honest but an unfortunate debtor should be discharged 
from prison, although he might be unable to pay his debt; and 
that was by imposing on him not only an oath that he was 
unable to pay, but also an imprisonment for twenty days, in 
order that this punishment might induce him to make a fair 
disclosure of his circumstances, and compel him to pay as far 
as his property might extend, and to release him from further 
punishment thereafter. The Legislature, well knowing that a 
debtor having the benefit of the bounds, was in law a true pris- 
oner, carefully omitted, in the act of 1773, this expression, and 
adopted the expression, "close prison," in contradistinction to 
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the words, "a true prisoner," a term so clearly indicating the 
intention of the Legislature as  to  remove all doubt from my, 
mind. I am therefore of opinion that judgment should be 
entered for the plaintiff. 

JAMES CHILD, ASSIGNEE, ETC., v. JOHN DEVEREUX. 

F r o m  Orafige. 

1. A debtor who is ready to pay his debt when it becomes due is ex- 
cused from paying interest thereon if the creditor conceals his 
place of residence and the debtor knows not where to apply to 
make payment. 

2. A gave his note to B, who, before it became due, was arrested 
and confined in jail; immediately after his confinement in Hills 
borough jail he published a notice to his debtors, "that their 
notes were negotiated to persons living out of the State; but if 
any wished to make payment, by writing to him at  Hillsborough, 
he would cause their notes to be placed in the hands of a'per- 
son in New Bern, a t  a certain time; but if payment were not 
then made, the notes would be returned." The note of A was 
not due at the time appointed for B's debtors to make payment 
in New Bern, and before it became due, B was discharged from 
jail, and left the State secretly. His place of residence was 
unknown, and in writing to his friends he would often not 
date his letters from any particular place. A made inquiry for 
him, alleging that B held his note, which he wished to discharge; 
he had funds ready to pay the note, but could not ascertain where 
it was. Several years after the note became due, B assigned 
it to C, who gave notice of the assignment to A. A tendered 
to C the principal debt. C refused to accept it, unless he would 
also pay the interest: C sued A, who pleaded a "tender and 
refusal," and the Court were of opinion that the tender was 
good, and that A was not bound to pay interest upon his note. 

THIS was a n  action on the case, brought on three several 
promissory notes made payable t o  Wilson Blount, and signed by 
the defendant as security for  John Haslin. Each note was for  
the sum of $2,000, and was dated 25 February, 1799. The first 
was made payable on 25 February, 1803 ; the second on 25 Feb- 
ruary, 1804; and the third on 25 February, 1805. The defend- 
ant pleaded a tender and refusal, and the only question in  the 
case was, Whether the plaintiff was entitled to recover interest 

upon the money. It appeared in  evidence that in  De- 
(399) cember, 1801, Wilson Blount, the payee of ths notes, was 

arrested upon a c a e s  ad sa,t&facien&m, and confined 
in prison a t  Hillsborough, in  Orange County, and that he  re- 
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mained there, either in close jail or within the prison bounds, 
until 29 December, 1803, when he left Hillsborough, and ex- 
pressed a wish to a friend to travel into Virginia by the most 
secret routes, of which he got directions. His imprisonment 
was a matter of great notoriety, but during the continuance of 
i t  he was seen by few persons. On 16 January, 1802, he pub- 
lished in The New Bern Gazette a notice dated at Hillsborough 
on 21  December, 1801, to the following effect, "That the notes 
of all persons who stood indebted to him were negotiated to per- 
sons living olit of the State; ltiut to accomiiiodate those i ~ h o  \ 

wished to make payment of their debts, he informed them that 
if they would write to him at Hillsborough to that effect, he 
would cause their notes to be presented for payment at New Bern, 
in April then next ensuing; but after that time their notes 
would be returned." The notes on which this suit was brought 
were not assigned at the date of this advertisement, nor for 
some time after they became due. On 8 June, 1805, John C. 
Vandenhewel, of New York, received two sets of bills of ex- 
change, drawn by Catharine H. Haslin, the executrix of the 
last will of John H a s h  (who had died some time before), in 
favor of himself, on merchants in London, for £450 sterling 
each, payable sixty days after sight, which bills were duly ac- 
cepted and paid. These bills were drawn for the express pur- 
pose of paying two of the notes in question, and Mr. Qanden- 
hewel retained the money for this purpose until 23 February, 
1808, when it was drawn out of his hands by the defendant. 
I n  October, 1805, and at other times afterwa~ds the defendant 
expressed to Mr. Vandenhewel great anxiety to learn where the 
notes were, that he might pay them; and in 1804 and 1805 the 
same anxiety was expressed to Mr. Vandenhewel by Catharine 
H. Haslin, the executrix. I n  1804 the defendant in- 
quired of Frederick Blount, a relative of Wilson Blount, (400) 
if he knew where Wilson Blount was, and was told that 
he did not know with certainty, but he had understood that he 
was in Virginia. Defendant told him that Wilson Blount had 
his notes, which he wished to discharge, and that the money was 
lodged in New York for that purpose. On 18 December, 1807, 
a tender of the principal of said notes was made in New Bern 
to Mr. Durkin, the then assignee, when the defendant told Mr. 
Durkin he would not pay the interest, as the money had been 
ready ever since the notes became due, but he could not ascer- 
tain in whose possession they were, Wilson Blount being absent 
and keeping his place of residence concealed. I t  also appeared 
in evidence that after Wilson Blount went to Virginia, he 
wrote letters to Mr. Hogg, of this State, one of which letters 
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was dated at  Suffolk, and others at  no particular place, he ap- 
pearing desirous of concealing his place of residence; and be- 
fore he left Hillsborough he told Mr. Hogg there was a large 
debt for which a writ had been sued out against him, but he 
had eluded the vigilance of the officer until the writ became re- 
turnable; and before an alias writ could be sued obt he would 
be out of the State. I t  was also proved that the defendant had 
always been able to meet his engagements, and was noted for 
his punctuality in  discharging them. 

The jury having found the whole interest against the defend- 
ant, a rule for a new trial was obtained, and the case was sent 
to this Court for the opinion of the judges upon the question, 
Whether the defendant ought to pay interest; and if so, to what 
amount ? 

BY THE COURT. We are of opinion that the defendant ought 
not to be compelled to pay interest on his bonds, and that the 
rule for a new trial should be made absolute. 

Cited: Peebles v. Gee, 12 N.  C., 344. 

DEN ON DEMISE OF JAMES TYRRELL v. PETER MOONEY. 

From Rutherford. 

1. Evidence to prove that the person under whom the defendant 
claimed was entry-tkker at the time he made his entry, and that 
he did not make his! entry in the manner directed by the act of 
1777, ch. 1 (which declares the entry void unless made as the act 
directs), is inadmissible upon the trial of an action of ejectment. 

2. Although if the case were "res integra," the Court might give a 
different opinion, the construction which was early given to the 
act of 1777, ch. 1, not to vacate grants by par01 evidence in ac- 
tions of ejectment, ought not now to be departed from. 

3. In many cases, although a statute declares an act void, the courts 
will construe it to mean that the act is only voidable. 

4. I t  is of more consequence that the rules of property should be 
fixed and notorious than that they should conform to the prin- 
ciples of justice. 

UPON the trial of this ejectment, evidence was offered on 
behalf of the lessor of the plaintiff to prove that the person 
under whom the defendant claimed was entry-taker of the 
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county of Rutherford a t  the time the entry was made upon 
which the 'grant issued, under which the defendant claimed title 
to the lands in question; and that in making his entry he did 
not comply with the provisions of the act of 1777, ch. 1, which 
act in section 9 declares, "That if any entry-taker shall be 
desirms to make any entry of lands in his own name, such entry 
shall be made in its proper place before a justice of the peace 
of the county, not being a surveyor or assistant, which entry 
the justices shall return to the County Court at their next sit- 
ting, and the County Court shall insert such entry; and every 
entry made by or for such entry-taker in any other manner 
than is therein directed shall be illegal and void, and any other 
person may enter, surdey and obtain a grant for the same lands." 

I This evidence was rejected by the court, and a verdict was ren- 
dered for the plaintiff. A rule for a new trial was obtained, 
and the case was sent to this Court upon the question, Whether, 
upon the trial of an ejectment, the evidence offered 
should be received. (402) 

LOCKE, J. The many cases occurring in our courts under 
the act of 1777, ch. 1, compelled the judges at  an early period 
to adopt a construction which excludes the evidence offered in 
this case. I n  Reymolds v. Flimm, 2 N.  C., 106, the  court^ said: 
'(Here the plaintiff has a State grant, and it would be of the 
most dangerous consequence to avoid i t  by par01 testimony. I t  
is true that the act of 1777, ch. 1, sec. 9, declares, 'that every 
right, title, claim, etc., obtained in fraud, elusion, or evasion of 
the directions of that act shall be deemed void'; but the mean- 
ing is that i t  shall be void as to the State, who may proceed to 
avoid i t  by sche facias; not that it shall be avoided upon evi- 
dence in ejectment by an individual citizen." I n  Seek~ight v. 
Bogan, 2 N. C., 177, i t  was insisted for the defendant that he 
was entitled to the land, because he made the first entry; but 
the Court said the rule was, that the first grant gave the best 
title, not the first entry. The same doctrine was held by the 
Court in Andrews v. Mulford, 2 2. C., 311, 318. Many other 
cases might be adduced to sliow that the construction of this act 
of Assembly has uniformly excluded evidence of this kind in an 
action of ejectment, and compelled persons who have been in- 
jured by fraudulent grants to resort to a court of equity for 
relief. Many cases might also be adduced to show that where 
a statute declares an act void, the construction has been that i t  
is only voidable: as Xmith v. Warren, Roll., 159, where the 
Court held that, although the statute of additions directs that 

260 



I 

I N  T H E  SUPREME COURT. Pi 

if any person be outlawed without addition the outlawry shall 
be void and of none effect, yet i t  &all not be void without writ 
of error. The construction of the act of 1777 has been so long 
&xed that the Court cannot think a t  this day of altering i t ;  

although if this case was entirely new, and brought be- 
(403) fore the Court now for the first time for a decision, a 

different construction might possibly be given to the act. 
Rules of property which have become known and fixed, and 
which have been long acted under, should never be broken in 
npon bat for remrj=ng cf tha xost ?t,rgent nwcessity, and thm 
only by the Legislature. I n  many instances i t  is of much more 
consequence that the rule should be certain and notorious than 
that it should be conformable to strict notions of justice, espe- 
cially in a case like the present; for the observance of this rule 
does not deprive the plaintiff of all remedy; i t  only compels 
him to seek it in a court of equity, or institute proceedings 
under the act of 1798, ch. 7, to vacate the grant, which has 
been obtained in fraud, elusion or evasion of the act of 1777. 
The practice of the courts in refusing evidence in an action of 
ejectment to vacate a grant was well known to the Legislature 
of 1798, and the passing of the act of 1798, ch. 7, and therein 
giving a remedy at  common law, must be considered as a legis- 
lative sanction of this practice.' This act, instelad of directing 
grants improperly obtained to be vacated by par01 evidence in 
an action of ejectment, has pointed out a much more safe and 
effectual method of vacating grants, by declaring that "when 
any person or persons, claiming title to lands in any of the 
counties of this State, under a grant or patent from the King 
of Great Britain, any of the lords proprietors of North Caro- 
lina, or from the State of North Carolina, shall consider him- 
self or tliemselves aggrieved by any grant or patent issued or 
made since 4 July, 1776, to any other person against law, or 
obtained by false suggestions, surprise or fraud, such person so 
aggrieved may file his petition in the Superior Court of Law 
for the district in which such land may lie, together with an 
authenticated copy of said grant or patent, which petition shall 
briefly state the grounds whereon such patent should be re- 
pealed and vacated; and thereupon a writ of scire facias shall 

issue to the grantee, patentee or person claiming under 
(404) such grant or patent, requiring him to show cause why 

such grant or patent should not be repealed and vacated." 
And the act authorizes the court to give judgment that such 
grant or patent be repealed, vacated and made void. 

I t  has been contended that there has been a departure from 
the rule early established in the cases of Uniuersity u. Sawyer, 
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1 N. C., 159, 'and Strother v. Cathey, ante, 162. There is cer- 
tainly a wide difference between those cases and that now under 
consideration. In the first, the grant was declared void, not 
upon the ground thab the entry was irregular and that some of 
the requisitions of the act of 1777 had been omitted; but be- 
cause that act only authorized the entry-taker to receive entries 
for vacant and unappropriated land; that the Secretary and 
Governor had only power to issue grants for land of that de- 
scription; and as the land for which the defendant had obtained 
a grant had been entered and granted before the entry of the 
defendant Sawyer was made, his grant was deemed to be ips0 
facto void. So in the case of Strother v. Cathey, at the time 
the land claimed by the defendant was entered, the State had 
no title to i t ;  it had been previously granted to the Cherokee 
Indians, and was the property of that tribe solely and exclu- 
sively; and every entry-taker was forbidden to receive entries 
for it. The grant to the defendant was therefore declared void; 
the State had no title or interest in the land. But the present 
case is quite different: the land was the property of the State; 
i t  was vacant and unappropriated; the officers of State were 
clothed with power to issue the grant to the defendant, and the 
only defect complained of is the mode of obtaining the grant. 
This defect must be remedied, and the injury thereby produced 
redressed by an application to a court of equity, or by a petition 
filed in a court of law, under the act of 1798. The evi- 
dence was properly rejected, and the rule for a new trial (405) 
must be discharged." 

*NOTE BY REP OR^.-The principle settled in University v. Smover, 
1 N. C., 159, was this, that grants of escheated or confiscated Iilnds by 
officers appointed to convey vacant lands are void. That case was 
decided 'in Edenton Superior Court, at April Term, 1799. The land 
had been originally granted to a person who left the State be- 
fore 1771, since which time he had not been heard of. In 1780 part 
of the same tract of land was granted to another person, whose 
title had come to the defendant, and in 1788 another part of the 
same tract was granted to another person, whose title had likewise 
come to the defendant. It was argued for the defendant that the 
State, at the time of these respective grants, was entitled to the 
lands, either by escheat or confiscation; and, having granted them to 
persons under whom the defendant claims, could not afterwards make 
a valid grant of the same lands to the trustees of the University. 
But supposing the grants under which the defendant claimed to be 
voidable, as having issued by a mistake occasioned by the misrepre- 
sentation of the grantees, yet they could not be avoided on a trial 
in ejectment. 

BY THE COURT. The officers authorized by the Government to 
sell and convey vacant lands, which 'had never been appropriated 
by any gr.ant, have sold and conveyed lands which have been thus 
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appropriated; to this their power did not extend, antl consequently 
all such sales and grants are void. The Court will not, on the 
trial of an ejectment, declare that grants thus circumstanced shall 
be recalled and canceled; but they are bound, by the positive terms 
of the act of 1777, ch. 1, see. 9, to declare that they transfer no 
title. 

(406) 
JOHN LEAREY'S EXECUTORS v. LITTLEJOHN & BOND. 

Prom Ch0wa.n. 

In assumpsit for goods sold and delivered by plaintiff's testator, 
a specific legatee, not entitled to any share of the residuum, 
is a competent witness to prove the delivery of the goods, unless 
there be a rea.sonable probability that his specific legacy must be . 
resorted to for the payment of debts ; for without this reasonable 
probability, his interest is too remote to go to his competency. 

ASSUMPSIT for goods sold and delivered to defendants by 
plaintiff's testator. Plea, the general issue. The plaintiff 
offered as a witness to prove the delivery of the articles, one 
Charles Learey, the son of the plaintiff's testator and a specific 
legatee under the will of his father, but not entitled to any 
share of the residuum of the estate. This witness was objected 
to by the defendants' counsel as incompetent on the ground of 
interest. The court held the objection to go only to the. credit 
of the witness, and admitted him. The jury found for the 
plaintiff, on the testimony of the witness; and a rule for a new 
trial being obtained, on the ground that improper testimony had 
been received, the same was sent to this Court. The judges 
here were divided in their opinion: Taylor,  Locke, Lowrie and 
Wright being of opinion that the specific legatee was properly 
admitted as a witness; Hall  and Henderson, contra. 

BY THE COURT. I t  is true, the debts of the testator (unless 
otherwise ordered by the will) are to be charged, in the first 
place, upon the residuum of the estate, and that must be ex- 
hausted before the legacies can be taken to pay debts. I t  i s  
also true that the recovery in this case will go to increase the 
residuum, and pro tanto diminish the risk of t.he specific lega- 
tees. But the case does not set forth that it is even probable 

that the residuum without this recovery would be insuf- 
(407) ficient to pay the debts. A remote interest goes to the 

credit, and not to the competency of the witness, and 
under the circumstances as stated in this case the inte~est of the 
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LEABEY v. LITTLESORN. 

witness must be considered as very remote, if barely possible. 

I 
I t  may be difficult, perhaps impossible, to fix the precise degree 
of risk which shall exclude a specific legatee having no interest 
in the residuum, nor pecuniary legacies, nor is it necessary to 
attempt it in this case. I t  is sufficient here to say no such 

I 
interest appears in the witness offered as ought to exclude him. 

The following rules are laid down on this subject, and gener- 
ally acquiesced in. The application of them to particular cases 
is sometimes attended with difficulty. .The interest which dis- 
qualifies a witness is, when there is a certain benefit or disad- 
vantage to him attending the decision of the suit one way. 
Gilb., 225. Where a question arisee on which a doubt may be 

, raised, it ought to be restrained to the credit rather than to the 
competency of the witness. Hard., 360. The possibility that 

' a witness may be liable to an action in a certain event does not 
destroy his competency. 11 Rep., 163. The interest which ex- 
cludes must be certain, not contingent. Salk., 283. I n  a recent 
case (2  East, 559) i t  was deoidd that an occupier, whose name 
was purposely omitted in the rate, was a competent witness, 
although it was contended that he was actually interested, for 
that he might be put on the next rate while the same burthen 
su6sisted. The Court said it was perfectly contingent whether 
t h ~  witness would be interested or not; he might die or part 
with his property before the making of the next rate, and he 
could not be rejected on the mere ground of an expectant inter- 
est. So in the principal case there may be ample funds, with- 
out the aid of this recovery, to discharge all the debts; in which 
event the witness does not testify to advance his own interest, 
but that of the residuary legatee. H e  is also liable to the com- 
mon risk of a specific legatee arising from the destruction 
of the property. Without presuming that the. estate is (408) 
solvent or otherwise, as interast is set up against the com- 
petency af the witness, that interest ought to be made out, and 
the condition of the fund ought so to be exhibited to the court 
that it may be perceived that a verdict for the plaintiff would 
produce a positive benefit to the witness. His interest can only 
arise upon som: future event, which may or may not happen, 

.and cannot therefore destroy his competency. Rule discharged. 
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WILLIAM McGIMPSE v. ABNER NASH VAIL. 

From Chowm. 

1. A sued B in the County Court, and recovered a judgment, from 
which B appealed to the Superior Court, and gave bond, with 
C and D his securities, for the appeal. In the Superior Court 
A was nonsuited, and at  the same term the nonsuit was set aside 
by consent of B, who at the nest term confessed judgment; and 
at the same term judgment was entered up against the securities 
for the appeal, Execution issued, and the securities moved to 
set aside the execution as to them, because B had set aside the 
nonsuit without their consent. Motion disallowed. 

2. The securities have no control over the proceedings between the 
plaintiff and defendant, and are bound by all the rightful acts 
of the defendant in the course of those proceedings. 

THIS was a motion to set aside an execution. The plaintiff 
brought an action of debt against the defendant in Chowan 
County Court, and obtained judgment, from which the defend- 
ant appealed to the Superior Court, and entered into bond with 
two securities for prosecuting his appeal and performing the 
judgment of the Superior Court. At March Term, 1808, of 
the Superior Court the plaintiff was nonsuited. The plaintiff's 
counsel being about to move to have the nonsuit set aside and 
a new trial granted, on affidavits which were shown to the de- 
fendant, the defendant proposed to set the nonsuit aside, on con- 

dition that each party should pay his own costs up to 
(409) that term. This was assented to by the plaintiff's coun- 

sel, and the nonsuit was set aside. At the s u c d i n g  
term judgment was confessed by the defendant, and, on mo- 
tion, judgment was entered up against the securities for tho 
appeal. On this judgment execution issued, and at the next 
term the securities moved to have the execution set aside as to 
them, eontending that they were discharged by the nonsuit, and 
that it was not competent for the defendant to set aside the non- 
suit without their consent, so as to bind them de mvo. 

TAYLOR, J. I t  would be a manifest violation ?f the acts rela- 
tive to appeals if securities were discharged by a nonsuit, which . 
was not the ultimate judgment of the court, or which the parties 
in a spirit of accommodation, or from a sense of justice, mutu- . ally agreed to set aside. 

The nature of the engagement entered into by the securities 
to an appeal bond is to perform the judgment of the Superior 
Court, the meaning of which is its final determination or sen- 
tence upon the suit. Until that is rendered the court maintains 
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jurisdiction over the cause, and may make such orders as jus- 
tice requires and the legal course of judicial proceedings sanc- 
tions. With equal force it might be contended that a verdict in 
favor of the defendant operated a discharge to the securities, 
although a new trial should be granted, as that a nonsuit erro- 
neously awarded by the court should produce the same effect, 
although it were afterwards set aside on a more attentive con- 
sideration of the subject. Let the motion be disallowed. 

GEORGE HAUSER AND ANDREW BOWMAN v. JOEL MANN 
AND JOHN BLACK. , 

From Stokes. 

IN EQUITY. 

A and B, citizens of Virginia, sold a stud-horse to C and D, citizens 
of this State, and made a false and fraudulent representation 
of his pedigree. C and D being sued on their bond for the 
purchase money, and judgment being recovered, filed their bit1 
charging the fraud, and praying for an injunction. The injunction 
was granted, and A and B demurred to the bill, and for cause 
showed that it appeared from complainants' own showing, they 
had relief at law. Demurrer overruled upon two grounds: (1) 
That A and B reside in another State, and that C and D ought 
not to be sent beyond the jurisdiction of our own courts to seek 
relief. (2) That it being a case of fraud, a court of equity 
will take cognizance of it, and at once save complainants from 
an iniquitous recovery at law. 

THE bill charged that in February, 1805, Joel Mann, of 
the State of Virginia, came into this State, having in his 
possession a stud-horse, which he said belonged to John Black, 
of Virginia, and that Black had authorized 6im to sell the 
horse. He declared to the complainants that this horse was a 
colt of the imported horse Shark, and that his dam was begotten 
by a noted horse called BelFAir. Under these representations, 
the complainants purchased the horse at the price of $525, of 
which they paid down $125 and gave their bond for the bal- 
ance, which bond Mann immediately and before it became due 
assigned to Black without responsibility. 

The bill then charged that after the purchase of the horse 
the complainants discovered that the representations made to 
them by Mann, of the pedigree of the horse, were false; that 
he was a horse of ordinary blood, and not worth more than 
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$200; that Mann was the son-in-law of Black, and they 
(411) had combined together to cheat some innocent purchaser 

in the sale of the horse: that Black had instituted suit 
against them on their bond, and recovered a judgment; that he 
and Mann both resided in another State, and had-no property 
here to which complainants could resort for compensation for 
the fraud practiced on them. The bill prayed for an injunction 
against the judgment, except as to $75, which, with the $125 be- 
fore paid, complainants alleged to be the full value of the horse. 

An injunction was awarded according to the prayer of the 
bill, and at the next term of the court the defendants demurred, 
and for cause showed that it appeared by complainants' own 
showing that they had relief at law. The complainants having 
joined in demurrer, the case was sent to this Court. 

LOWRIE, J. The demurrer admits the allegations of the bill 
to be true. I f  the defendants have been guilty of the fraud 
charged in the bill, the complainants are entitled not only to 
the relief which they ask, but to have the contract set aside. 
I t  is said complainants have relief a t  law. I t  is true, they have; 
but where must they go to seek i t ?  Will this Court refuse 
them relief because they may go into another State and recover 
damages in an action at  law? Mann came into this State to 
commit the fraud; Black was his confederate. Here the fraud 
was committed, and here it ought to be redressed. This Court 
is of opinion that the demurrer ought to be overruled, upon 
either of two grounds: (1) That the defendants reside in an- 
other State, and that complainants ought not to be sent beyond 
the jurisdiction of our own courts to seek redress. (2) That 
this being a case of fraud, a court of equity will take cognizance 
of it, and at  once save the complainants from an iniquitous 
recmery at law. Let the demurrer be overruled. 

Cited: Hewy v. Elliott,  51 N. C., 177. 
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(412) 
ROBERT TEAR v. JOHN D. WHITE'S ADMINISTRATOR. 

F r o m  Bertie.  

Judgment quando assets acciderint was rendered against an adminis- 
trator for fl,S35 4s. 2d., to be discharged on the payment of £917 
4s. l d .  Plaintiff sued out a scire facias suggesting assets and 
reciting a judgment for £917 12s. Id., but not reciting it as a 
judgment quando, etc. Nu1 tie1 record and no assets were pleaded 
to the sci. fa.: The court sustained the plea of 9v37 tCe7 record, 
and gave judgment for the defendant. Plaintiff moved to set 
this judgment aside, and for leave to amend his writ of sci. fa. 
The judgment was set aside, and leave given to amend on pay- 
ment of costs. 

THIS was a scire facias suggesting assets. Pleas, nuZ tie1 
record, n o  assets. The scire facias was returned to Bertie 
County Court, at November Term, 1807, and recited a judg- 
ment for "£917 12s. Id., with interest thereon from 20 October, 
1806, until paid, for debt." The record offered in evidence 
was of a judgment for "£1,835 4s. 2d., to be discharged on pay- 
ment of £917 4s. Id., with interest, etc., w h e n  assets, etc." The 
plaintiff had a verdict upon the plea of "no assets," and judg- 
ment was given for him upon the plea of "nu1 tie1 record." 
The defendant appealed to the Superior Court, and at October 
Term, 1809, the jury were charged with the t r i d  of the issue 
of fact, and by the consent of parties a juror was withdrawn 
and the case continued. At the next term the plea of "nu1 tie1 
record" being submitted to the cou+t, the variance between the 
judgment recited in the scire facias and that set forth in the 
record offered in evidence was insisted on; and the court ad- 
judged that there was no such record as that recited in the 
sci. fa. Because, (1) The sci. fa. recited a judgment for £917 
12s. Id.; the record produced was for a judgment of £1,835 
4s. 2d. (2) The sei. fa. recited an absolute judgment; the 
record produced was of a judgment w h e n  assets. 

The plaintiff moved for and obtained a rule upon the 
defendant to show cause why the judgment u$on the (413) 
plea of "nu1 tie1 record" should not be set aside and he 
have leave to amend his writ of scire facins. The rule was 
sent to this Court. 

BY THE COURT. The rule may be made absolute upon pay- 
ment of costs. 
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DEN ON DEMISE OF EVANS V. THOMAS SATTERFIELD. 

From Chowan. 

A devise is color of title, and seven years' possession under it bars 
the right of entry. 

THE question in this case was, Whether a devise be such color 
of title that seven years' possession under it bars the right of 
e t r y .  Tha facts were that Thmaas Haskins h i 2 g  seized of 
the lands, in 1762, devised them to his wife, Mary Haskins, 
for life, remainder to his son William in fee. William died 
without issue, and the estate in remainder descended to his 
nephew, Thomas Haskins, who also died without issue, and 
the estate descended to his nephew, Thomas Haskins, who in 
1782 conveyed to John CoffieId, Jr., and he, in 1787, conveyed 
to John Coffield, Sr. He devised the land to his son Jeremiah, 
then of full age, who died in 1797, intestate, leaving a son 
named John and two daughters, Nancy and Betsey. Nancy 
died at 'eleven yeaxs of age; Betsey intermarried with Evans, 
the lessor of the plaintiff, and was under age when this suit 
was brought, as was also her brother John. 

Mary Haskins, the devisee for life, died in 1792, having 
devised the lands to her son John Haskins in fee. John Has- 

kins died in 1793, having devised the lands to his daugh- 
(414) ter Anne, since intermarried with Thomas Satterfield, 

the defendant, who pad been in possession of the lands 
from 1793 to the bringing of this suit in 1808. 

BY THE COURT. The defendant has been in possession, claim- 
ing under the devise to his wife, fifteen years before the com- 
mencement of this suit. When his possession commenced, Jere- 
miah Coffield was of full age, and labored under no disability, 
so that the only quwtion in the case is, Whether the devise to 
the defendant's wife be such color of title that seven years' 
possession under i t  bass the right of entry. The Court are of 
opinion that the devise is good color of title, and that judgment 
be given for the defendant. 



N. C.] JULY TERM, 1810. 

DEN ON DEMISE OF PENELOPE CLINTON c~ AL. v. ENOCH 
HERRING. 

P r o m  Sampson. 

1. A constructi2ie possession of lands under color of title for twenty- 
one years, under known and visible boundaries or lines, will not 
bar the right of entry under the State. 

2. Nor will the actual possession for twenty-one years, of different 
parts of the !a;;& covered by the color of title, by pnrchasers 
from him to whom the color of title was made, avail him as to 
the parts of the lands not sold and actually possessed; for they 
are distinct tracts, held by different persons in different rights. 

THE principal question in  this case was, Whether, under 
Laws 1791, ch. 15, a c o m t r u c t i v e  possession of lands for twenty- 
one years, under known and visible boundaries, bars the right 
of entry under the State. Upon'the trial of the ejectment the 
lessors of the plaintiff gave in evidence a deed bearing date 3 
November, 1761, executed by Felix Kennon, Sheriff of S m p -  
son County. This deed recited a judgment recovered by Johrr 
Sampson against one Vaughan, and an execution that 
issued on the judgment, which was levied on the land, (415) 
and that John Sampson became the purchaser. The 
record of the judgment and execution was not produced. In  
1783 John Sampson devised the lands to Richard Clinton, who 
died intestate in 1794, leaving Thomas, Richard, Owen and 
William, his sons and heirs at law. Thomas conveyed to Pene- 
lope Clinton his undivided share, and she, with the said Richard, 
Owen and William, were the lessors of the plaintiff. 

The defendant elaimed title under a grant from the State, ' 

which issued in 1800, about two years before the commencement 
of this suit. The fact that the lands were ascertained and iden- 
tified under known and visible lines or boundaries was admitted, 
for the purpose of getting the opinion of the court upon the 
main questions in the case, which were: 

1. Whether a comt ruc t i ve  possession of the lands for more 
than twenty-one years, under the sheriff's deed aforesaid, will, 
under the act of 1791, ch. 15, bar the entry of any person 
under the State; i t  being admitted that as to so much of the 
lands covered by the said deed as is claimed in this suit the 
lessors of the plaintiff and those under whom they claim have 
not had twenty-one years7 actua l  possession. 

2. Whether, if a colzstructive possession be not sufficient to 
bar the right of entry, the actuat  possession for twenty-one years 
of divers different parts of the lands covered by the sheriff's 
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deed, by purchasers from Sampson, shall avail him and those 
claiming under hilfl, as to the parts not sold and actually pos- 
sessed. 

Upon the trial of this case in the Superior Court the jury 
found a verdict for the defendant under the charge of the court, 
and a rule for a new trial being obtained, the same was sent to 
this Court. 

HALL, J. Laws 1791, chapter 15, declares, "That 
(416) where any person or persons, or the person or persons 

under whom he, she or they claim, shall have been or 
shall continue to be in possession of any lands, tenements or 
hereditaments whatsoever, under titles derived from sales made . either by creditors, executors or administrators of any person 
deoeased, or by,husbands and their wives, or by indorsement of 
patents, or other colorable title, for the space of twenty-one 
years, all such possessions of lands, tenements or hereditaments 
under such title shall be and they are hereby ratified, confirmed 
and declared to be a legal and good bar against the entry of any 
person or persons under the right or claim of the State, to all 
intents and purposes wbateoever, any former act, law or usage 
to the contrary in anywise notwithstanding : Provided, never- 
theless, that the possession so set up shall have been ascertained 
and identified under known and visible boundaries or lines." 
Before this act, no poswssion, however long and however well 
ascertained and' identified under known and visible lines or 
boundaries, could have ripened into a title against the State. 
Where the title was out of the State, and in an individual, the 
act of 1715 had declared that an adverse possession for seven 
years should bar the right of entry under such title. The 
obvious policy of the a& of 1791 was to favor persons who took 
actual possession of lands under known and visible boundaries, 
and remained in such possession for twenty-one years. I t  cer- 
tainly could not have been the intention of the Legislature to 
confirm the titles of those who claimed lands under some one 
or other of the titles mentioned in the act, and who had been 
only constmctively, not actually, possessed of the lands for 
twenty-one years. 

As to the second question made in this case, it is to be ob- 
served that when Sampson sold a part of the lands covered by 
the sheriff's deed to him, and the purchaser took actual posses- 

. sion of such part, that possession extended to the limits 
(417) of the lands so purchased, and no further. The pur- 

chaser had no more right to the possession of the residue 
of the lands (the title to which still remained in Sampson) 
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than Sampson had to the possession of the land he had sold. 
They were two distinct tracts, held by different persons, in dif- 
ferent rights. I t  is not like the case of one person holding pos- 
session on behalf of and under the title of another. If the per- 
son had not purchased, but taken possession -of a part of the 
tract in the name of the whole, for and on behalf of Sampson, 
and by his permission, that would have been Sampson's posses- 
sion. The rule for a new trial must be discharged. 

ISAAC WILLIAMS v. HENRY BRANSON. 

From Moore. 

1. Freighters for hire upon navigable rivers are to be considered as 
conlmon carriers, and subject to their liabilities. 

2. The words of a bill of lading, "dangers of the river only ex- 
cepted," signify the natural accidents incident to that navigation ; 
not such as might be avoided by the exercise of that discretion 
and foresight which are expected from persons in such employ- 
ment. 

THIS was an action on the case, $0 recover damages of the de- 
fendant for the loss of a hogshead of sugar. The case was, that 
the defendant was the owner of a boat that carried freight on 
the Cape Fear River, between Fayetteville and Wilmiugton.. 
His skipper contracted with the plaintiff's agent at Wilmington 
to carry from that place to the town of Fayetteville, certain 
articles, for which he gave a receipt in the following words, 
to wit : 

WILMINQTON, 11 December, 1806. (418) . 
Received of Mr, Henry Williams, in good order and 

well conditioned, the following articles, viz. : 
1 Hogshead of Rum, 
5 do. of Brown Sugar, etc., 

which said articles, I promise to deliver to Messrs. Nesbit & 
Campbell at Fayetteville, the dangers of the river only ex- 
cepted, their paying freight for the same. M ~ c ~ ~ .  

One of the hogsheads of sugar mentioned in the receipt being 
larger than common, could not be stowed away in the hold of 
the boat, but was $aced behind on the hatches, a place where 
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sugar was sometimes, but not usually carried, except large hogs- 
heads. There was at the time a considerable freshet in the 
river. About ten miles above Wilmington a large cypress tree 
stood on the bank. leaning over the water: and at this dace " 
there was a ben& in the river. In  passing this tree, the stream 
being rapid, the stern of the boat was driven in towards the 
bank, and passed under the tree, which forced the hogshead 
overboard, together with the skipper, who was trying to save it. 

I t  appeared in evidence upon the trial of the cause that the 
skipper, after having deposited the other articles in his boat, 
did not wish to take on board this hogshead of sugar on account 
of its size, and he informed the plaintiff's agent that if the 
hogshead were taken it must be placed on the hatches; and the 
hogshead was placed there with his knowledge, he saying if the 
skipper would not take it he should take nothing. 

It- further appeared in evidence that at the time the hogs- 
head was forced overboard the boat was in the common way, 
and that this was the only way along which boats could be got 
up the river in times of high water. That boats are got up the 
river by hooking and gigging; and that whilst the hands were 
engaged in the bow of the boat in hooking to the trees and limbs 
which stood on the bank or stretched over the water, the rapid- 
ity of the current drove the stern of the boat under the tree, 

which forced the hogshead overboard. The cypress tree 
(419) was a noted one, and well known to the skipper and crew 

of the boat; there appeared to be no neglect in the skip- 
per and crew, unless the circumstances as stated constitute neg- 
lect in contemplation of law. 

The jury found a verdict for the defendant, and a rule for a 
new trial being obtained upon the ground that the verdict was 
contrary to evidence, the same was sent to this Court. 

TAYLOR, J. If the loss of the property were occasioned by 
such an accident as came fairly within the scope of the excep- 
tion contained in the bill of lading, or receipt, the defendant 
ought not to be responsible; otherwise, he must be, upon every 
principle applicable to the duty of common carriers. 

The words of that paper are, "dangers of the river only ex- 
cepted," and signify the natural accidents incident to that navi- 
gation ; not such as might be avoided by the exercise of that dis- 
cretion and foresight which are expected from persons in such 
employment. 

Nor, indeed, is every loss proceeding from a natural cause to 
be considered as happening by a peril of the sea; for if a ship 
perish in consequence of striking against a rock or shallow, the 
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circumstances under which the event takes place must be con- 
sidered, in order to decide whether it happened by a peril of the 
sea or by .the fault of the master. If the situation of the rock 
or shallow be generally known, and the ship not forced upon it 
by adverse winds or tempests, the loss ib to be imputed to the 
fault of the master (Abbot, 169) ; or if the shallow were occa- 
sioned by a sudden and recent collection of sand in a place 
where ships could before sail in safety, the loss is to be attrib- 
uted to the act of God or the perils of the sea. Id. 

Apply this principle to the case before us, and consider 
whether the circumstances under which the loss happened do 
not announce a degree of carelessness or temerity in the 
skipper that ought to render the defendant responsible (420) 
to the plaintiff. 

The force of the current in the time of a freshet, and the 
increased danger thence arising from the cypress tree, were well 
known to the skipper. He should not have adventured to pass 
the bend at such a time, without employing adequate precau- 
tions to obviate the danger, if, indeed, any precaution could 
have been sufficient. But in prosecuting that part of the voy- 
age at such an unseasonable time, he took the risk upon him- 
self. The state of the river, it is true, was equally known to 
the plaintiff, but he neither knew the consequent hazard con- 
nected with this part of it, nor does it appear that he urged the 
departure of the skipper in the face of such danger. 

Here, then, was no tempest-no irresistible impulse of natu- 
ral causes, but a fixed and well-known danger, which every man 
accustomed to the navigation would calculate upon meeting, if 
he proceeded on the voyage at such a time, with only the usual 
number of hands ; and even these, it appears, were all employed 
at the bow of the boat, whilst none were left in the stern to 
counteract the tendency of the current to force that part under 
the tree. Thus, in Amis v. Stephens, I Stra., 128, where the 
plaintiff put goods on board the defendants' hoy, which sunk in 
consequence of a sudden gust of wind, as she came through a 
bridge, the Court held the defendant not liable, ascthe accident 
was occasioned by the act of God; but they said, if the defend- 
ant had ventured to shoot the bridge at a time when the general 
bent of the weather was tempestuous, he would have been liable. 
The rule for a new trial must be made absolute. 
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(421) 
PATRICK BROWN v. EPHRAIM B'RAZIER AND BARNETT 

PULLIAM. 

F r o m  H e r t f o r d .  

1. An action cannot be maintained upon a bond given by a person 
arrested upon a cnpias ad satisfaciendum, to keep within the 
limits of the rules of the prison. 

2. Laws 1759, ch. 14, give to such bond the  force of a judgment, anci 
authorize the creditor to have execution thereon, upon motion 
in court. 

THE plaintiff having recovqred a judgment against Frazier, 
sued out a cap ias  a d  sat is fac iendum,  upon which Frazier was 
arrested, and he enter4  into bond, with Basnett Pulliam his 
security, for keeping within the rules of the prison. The bond 
was taken by the sheriff, and by him assigned to the plain- 
tiff in the manner prescribed by the act of 1741, ch. 18, and 
1759, ch. 14. The defendant Frazier having gone without the 
rules of the prison, the plaintiff brought an action on the bond, 
given by him and Pulliam for his keeping within the rules; 
and the question in the case was, Whether the action could be 
sustained. 

BY THE COURT. Laws 1759, ch. 14, declare,. "That bonds 
given in pursuance of the act of 1741, ch. 18, by any per- 
son committed on a capdas a d  sat is fac iendum,  shall, by the 
sheriff taking the same, be assigned to the party at whose in- 
stance such person was committed to jail, and shall be returned 
to the office of the clerk of the court from whence such execu- 
tion issued, there to be safely kept, a n d  s h a l l  have  t h e  fo rce  of 
a j u d g m e n t ;  and if any person who shall obtain the rules of any 
prison, upon giving bond and security as aforesaid, shall escape 
out of the same before he shall have paid the debt, or damages 
and costs, according to the condition of such bond, it .shall be 
lawful, and full power and authority are hereby given to the 

court where such bond is lodged, upon motion of the 
(422) party for whom such execution issued, t o  a w a r d  execu- 

t i o n  against such person and his securities for the debt, 
or damages and costs, with interest," etc. This act gives to the 
bond t h e  fo rce of a j udgmen t ,  and authorizes the party to have 
execution sued out thereon, upon mere motion. Here the plain- 
tiff has brought an action on the bond as a common deed. He 
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cannot elect to treat it as such; he cannot divest it of the attri- 
butes given to it by the act. He  must consider it as clothed with 
the force of a judgment, and take the remedy thereon which 
the act prescribes. Judgment for the defendants. 

Cited: Wh i t l e y  v. Gaylord, 48 N.  C., 287; X. v. Pearrson, 100 
N. C., 417. 

JESSE CARTWRIGHT v. JESSE GODFREY ET AL. 

F r o m  Camden. 

Upon the trial of issues of fact in a suit in equity, a motion to read 
in evidence in his behalf defendant's answer, which had been 
replied to and its allegations disproved by more than one wit- 
ness, was disallowed. 

COMPLAINANT filed a bill in equity, to which defendant put 
in his qnswer, which was replied to, and depositions were taken. 
The allegations of the answer were contradicted by more than 
one witness; and upon the trial of the issues of fact in the cause 
it was moved on behalf of the defendant that his answer be read 

I in evidence in his behalf. The motion was overruled, and the 
jury found for the complainant upon the issues submitted to 
them. Defendant obtained a rule for a new trial upon the issues, 
on the ground that his answer ought to have been admitted as 
evidence. The rule was sent t~ this Court. 

BY THE COURT. The court below did right in refusing to ad- 
mit the defendant's answer to be read in evidence. Let the rule 
be discharged. 

F r o m  Perquimam.  

It  is no objection to the competency of a witness, that he is counsel for 
the plaintiff, and intends, if the debt sued for be recovered, to 
charge a commission for receiving and remitting the money. 

THIS was a question as to the admissibility of a witness. The 
'plaintiffs claimed a debt in this case, and their counsel offered 
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himself as a witness. He was examined on his voire dire, and 
declared that he was not otherwise interested than as counsel; 
that there was no special agreement between the plaintiffs and 
himself; but if the debt were recovered, he should charge a com- 
mission for receiving and remitting the money. He was ad- 
mitted as a witness, and a verdict being given for the plaintiffs, 
a rule for a new trial was obtained by the defendants, on the 
ground that improper testimony had been received. The rule 
was sent to this Court. 

BY THE COUKT. The objection to the witness goes to his 
credibility, and not to his competency. The rule discharged. 

Cited: White v. Beaman, 96 N. C., 287; Grant v. Hughes, 
ib., 188. 

(424) . 
CARLTON v. BLOODWORTH. 

From Duplin. 

In an action of trover for a negro slave, the plaintiff offered in evi- 
dence a certified copy from the registry, of the bill of sale for the 
slave, he first making an &davit that the bill of sale was not 
in his possession or power; that he had delivered it to the 
register to be registered, and on application for  it afterwards 
was told by the register that it was lost. There was a sub- 
scribing witness to the bill of sale, who resided in the State, 
and he was not produced as a witness: Held, that the copy can- 
not be received in evidence: (1) on account of the insufficiency 
of the proof as to the loss of the original; ( 2 )  because the act 
of 1792, ch. 6, requires that in all trials where the title of a 
slave is evidenced by a written transfer, the execution of such 
writing shall be proved by the subscribing witness, if alive and 
within the State; and there cannot be less reason for requiring 
the subscribing witness where a copy is offered in evidence than 
where the original is offered. 

THIS was an action of trov'er for'a negro slave. The plain- 
tiff offered in evidence a certified copy from the registry of 
a bill of sale for the slave, upon an affidavit by him made 
that the original was not in his possession or power; that 
he had delivered it to the register to be registered, and had 
afterwards applied for it, and i t  could not be found. I t  ap- 
peared from the copy that there was a subscribing witness to 
the original, and i t  was admitted that he resided in the State., 
The admission of this copy in evidence was objected to upon 
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two grounds: (1) the insufficiency of the proof as to the loss of 
the original; (2) that the subscribing witness ought to be in 
court, to be examined touching the execution of the original. 
The court permitted the plaintiff to proceed, and reserved the 
points made as to the admissibility of the copy in evidence; 
which, upon a verdict .being found for the plaintiff, were sent 
to this Court. 

' BY THE COURT. Each of the objections made to the admis- 
sion of the copy in evidence is good. I t  appears by the affidavit 
of the plaintiff .that the original was l o d  after he deliv- 
ered i t  to the register; and if it be competent for the (425) 
plaintiff to prove that he delivered it to the register, i t  
surely is not also competent for him to prove that the register 
lost it. The fact of loss, according to the plaintiff's own show- 
ing, could be proved by the register, and that fact must be 
proved before the copy shall be read. 

As to the second objection, it is declared by the act of 1792, 
ch. 6 ,  "that in all trials at law, where a written transfer or con- 
veyance of a slave or slaves shall be introduced to support the 
title of either party, the due and fair execution of such writing 
shall be proved by a witness subscribing and attesting the exe- 
cution of wch writing; but if such witness shall be dead, or re- 
moved out of the State, then the probate and registration of 
such writing may be given in evidence." There cannot be less 
reason for requiring the subscribing witness where a copy is 
offered in evidence than where the original is offered. Judg- 
ment that the verdict be set aside and a nonsuit entered. 

(426) 

DANIEL SMITH v. OBED WILLIAMS. 

From O ~ ~ l o w .  

1. A having sold a slave to B, and given to B a written instrument, 
setting forth "that for the consideration of $300 he had sold 
the slave to B, and that he would warrant and defend the slave 
against the claims of all persons," but setting forth nothing as 
to the soundness of the slave; B shall not be permitted to set 
up a parol warranty of soundness, and recover on it against A. 

2. This would be to add by parol to a written contract. 
3. The parties, by making a written memorial of their transaction, 

implicitly agree that in the event of any future misunderstand-! 
ing, that writing shall be referred to as the proof of their act 
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and intention; that such obligations as arise from it by just con- 
struction or legal intendment shall be valid and compulsory on 
them, but that they do not subject themselves to any stipulation 
not set forth in the writing. For if they meant to be bound by 
any such, they might have added them to .the writing, and thus . 
have given to them a clearness, a force,. and a direction which 
they could not have by being trusted to the Femory of a wit- 
ness. 

4. Where anything forming part of the contract is left out of the 
writing by fraud or accident, or anything forming no part of the 
contract is inserted by fraud, parol evidence may be received 
to prove these facts., 

5. But where nothing is omitted or inserted in the writing, through 
fraud, accident or mistake, parol evidence shall not be received to 
show that the agreement of the parties was otherwise than the 
writing sets forth. 

THIS was an action on the case for a breach of warranty in 
the sale of a negro. The declaration stated, "that the defend- 
ant warranted the negro to be sound and healthy as far  as he 
knew; that the n s r o  was unsound and unhealthy, being afflicted 
with a rupture, and that the defendant well knew he was so 
afflicted at the time of the warranty and sale." The jury found 
a verdict for the plaintiff, subject to the opinion of the court 
on a point of law reserved in the course of the trial, viz., 
Whether the plaintiff could be permitted to prove such a war- 
ranty, when at the delivery of the negro upon the sale he 

received from the defendant a written instrument, but 
(427) not under seal, in the following words : 

&ow all men by these presents, that I, Obed Williams, of 
the county of Onslow and State of North Carolina, have bar- 
gained and sold unto David Smith, of the aforesaid county and 
State, one negro fellow, named George, about thirty years of 
age, for and in consideration of $300. I do warrant and de- 
fend the said negro against the lawful claim or claims of any 
person or persons whomsoever, unto him, the said Smith, his 
heirs and assigns forever. Given under my hand this 29 Jan- 
uary, 1802. OBED WILLIAMS. 

T&: GEORGE ROAN. 

This instrument had been proved in onslob County Court, 
and registered. The point reserved was sent to this Court. 

TAYLOR, J. The contract between the parties is stated at 
length in the special case, and appears to be both formally and 
substantially a bill of sale in all respects, except as to the want 
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of a seal. This omission, however, is so important in the legal 
estimation of the paper that it cannot be classed amongst spe- 
cialties, but must remain a simple contract, on which no addi- 
tional validity can be conferred by the subsequent registration. 
For I do not apprehend that any legal effect can be given to a 
paper by recording it, if that ceremony were not required by 
law. 

I t  might not, however, be an useless inquiry to consider 
whether a paper containing nearly all the component parts of a 
specialty or deed does not advance some greater claims to be 
respected in the scale of evidence than such proofs of a contract 
as rest upon the memory of witnesses. 

The solemnity of sealed instruments has been, from the 
earliest periods of the law, highly regarded, because the forms 
and ceremonies which accompany them bespeak deliberation in 
the parties, and afford a safe ground for courts and 
juries to ascertain and settle contested rights. This de- (428) 
liberation is inferred, not from any one circumstance 
attending the transaction, but as the general effect of the whole. 
Thus in Plowd., 308, B.: "It is said that deeds are received as 
a lien find to the party making them, although he received no 
consideration, ,in respect of the deliberate mode in which they 
are suppoeed to be made and executed; for, first, the deed is pre- 
pared and drawn; then the seal is affixed; and lastly, the con- 
tracting party delivers it, which is the,consummation of his res- 
olution." Hence it appears that the law gives to deeds a reap& 
and importance which it denies to any other contracts; not an 
empty and unmeaning respect, but such as properly arises from 
the existence of all those circumstances which are calculated to 
fix and make authentic the contracts of men. 

A contract cannot be a deed if either it is not prepared and 
drawn, if the seal be not affixed, or if it be not delivered; but, 
still, if the deliberation is inferred from all these circumstances, 
it is fair reasoning to presume some degree of deliberation from 
any one or two of them, and to give to the paper, when it is 
introduced as evidence of the parties' transaction, precisely such 
credence as belongs to it from its partaking more or less of the 
nature of a deed. 

To give this rule a practical application to the case before 
us, the conclusion would be that as the paper is without a seal, , 

i t  cannot be a deed, and is therefore not decisive evidence as 
that instrument is ; it is not a final lien; but as it possesses some 
of the essentials of a deed, viz., a formal draft and delivery, so 
far it shall be regarded as evidence of no slight nature of the 
fact i t  is introduced to establish. 
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The writers on the law of evidence have accordingly, in ar- 
ranging the degrees of proof, placed written evidence of every 
kind higher in the scale of probability than unwritten; and 
notwithstanding the splendid eloquence of Cicero to the con- 

trary, in his declamation for the poet Archias, the sages 
(429) of our law have said that the faIlibility of human mem- 

ory weakens the effect of that testimony which the most 
upright mind, awfully impressed with the solemnity of an oath, 
may be disposed to give. Time wears away the distinct image 
and clear impression of the fact and leaves in the mind uncer- 
tain opinions, imperfect notions and vague surmises. 

I t  is, however, contended by the plaintiffs that contracts by 
our law are distinguished by specialty and by parol; that there 
is no third kind, and that whatever is not a specialty, though 
it be in writing, is by parol. To establish this position, a case 
is cited from 7 Term, 350, by which it is certainly proved. But 
the position being established, whether it will authorize the in- 
ference that parol evidence is admissible to vary and extend 
written evidence will be& appear from an examination of the 
case, and from some attention to the question which called for 
the solution of the Court. 

I n  the case cited the declaration states that the defendant, 
being indebted as administratrix, promised to pay when re- 
quested, and the judgment is against her generally. From this 
statement it is manifest t t a t  the promise could not be extended 
beyond the consideration which was in another right as ad- 
ministratrix, and made to bind the defendant personally. But 
in order to avoid this objection it was contended that the prom- 
ise being reduced to writing the necessity of a consideration 

. was dispensed with, and that the fact of its having been made 
in writing might well be presumed after verdict, if necessary 
to support the verdict, which latter position was conceded by 
the Court. 

I t  is, then, perfectly evident that the only question in the 
case was whether nudum pactum could be alleged against a con- 
tract in writing, but without seal. That it could not had been 
a notion entertained by several eminent men, and amongst the 
rest by the learned conlmentator, who observes that "every bond, 

from the solemnity of the instrument, and every note, 
(430) from the subscription of the drawer, carries with it in- 

ternal evidence of a good consideration." This doctrine, 
however, is inaccurate as applied to notes, when a suit is 
brought by the payee, and is only correct as between the in- 
dorsee and drawer. To demonstrate the propriety of the objec- 
tion it became necessary for the Court, in Ram v. Hughes, to 

290 



N. C.] JULY TERM, 1810. 

enter into a definition and classification of contracts into those 
by specialty and those by parol, to which latter division every 
contract belongs that is not sealed, though i t  may be written. 
Every written unsealed contract is, therefore, in the strict lan- 
guage of legal precision, a parol contract, and, like all others, 
must be supported by a consideration. 

But let it be considered what the Court would have said if 
the case, instead of requiring them to give a precise and com- 
prehensive definition of contracts, had called upon them for a 
description of the evidence by which contracts may De supported. 
They would, I apprehend, have said (because the law says so) 
the evidence which may be adduced in proof ,of a contract is 
threefold: (1) matter of record; (2) specialty; (3) unsealed 
written evidence, or oral testimony. I t  is therefore necessary 
to distinguish between a contract and the evidence of a con- 
tract, for though they may be, and are, in many cases, identified, 
yet in legal language a parol contract may be proved by written 
evidence. This is the case now before us, and this brings me to 

' the question it presents, which I understand t~ be, whether 
oral evidence is proper to extend and enlarge a contract which 
the parties have committed to writing. The first reflection that 
occurs to the mind upon the statement of the question, inde- 
pendent of any technical rules, is, that the parties, by making 
a written memoria1 of their transaction, have implicitly agreed 
that in the event of any future misunderstanding, that writing 
shall be referred to as the proof of their act and inten- 
tion; that such obligations as arose from the paper, by (431) 
jest construction or legal intendment, should be valid 
and compulsory on them; but that they would not subject them- 
selves to any stipulations beyond their contract; because, if 
they meant to be bound by any such, they might have added 
them to the writing, and thus have given them a clearness, a 
force and a direction which they could not have by being trusted 
to the memory of a witness. For this end the paper is signed, 
is witnessed, and is mistakenly recorded. But the plaintiff says, 
besides the warranty of title coatained in the writing, the de- 
fendant made me another warranty as to the quality, which I 
can prove by a witness present at the time; and though he has 
complied with the warranty which was committed to writing, 
yet he has broken the one which was orally made, whence I am 
injured and seek compensation. 

We are then to decide whether the law deems such proof ad- 
missible. 

By the common law of England there were but few contracts 
necessary to be made in writing. Property lying in grant, as 
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rights and future interests, and that sort of real property to 
which the term incorporeal hereditament applies, must have 
been authenticated by deed. So the law remained until stat. 
32 Henry QIII., which, permitting a partial disposition of land 
by will, required the will to be in writing; but estatee in land 
might still be conveyed by a symbolical delivery in presence of 
the neighbors, without, any written instrument; though it was 
thought prudent to add security to the transaction by the char- 
ter of feoffment. The statute of 29 Car. 11.) commonly called 
the statute of frauds, Eaa made writing and signing esential in 
a great variety of cmes wherein they were not so before, and 
has certainly increased the necessity of caution in the English 
courts, with respect to the admission of verbal testimony to add 
to or alter written instruments, in cases coming within the 
provisions of that statute. That law being posterior to the data 

of the charter under which this State was settled, has 
(432) never had operation here; so that the common law re- 

mained unaltered until 1715, when a partial enactment 
was made of the provisions of the English statute. I 

The law must therefore be sought for in cases arising before 
the statute of frauds, and expositions upon that statute are no 
otherwise authoritative than as they affirm or recognize the 
ancient law. But I believe there can be no doubt that the rule 
is as ancient as any in the law of evidence, and that i t  existed 
before the necessity of reducing any act into writing was in- 
troduced. 

I n  Plowden, 345, Lord Dyer remarks: "Men's deeds and 
wills, by which they settle their estates, are the laws which 
private men are allowed to make, and they are not to be altered, 
even by the King, in his courts of law or conscience." 

I n  RutlnmXs cage, 5 Coke, the Court resolved that it was very 
inconvenient that matters in writing should be controlled by 
averment of parties, to be proved by uncertain testimony of 
slippery memory, and should be perilous to purchasers, farm- 
ers, etc. 

The case of Meres v. Ansel,' in 3 Wilson, 275, is directly in 
point upon the general principle, to show that parol evidence 
shall not be admitted to contradict, disannul or substantially 
vary a written agreement. 

I n  2 Atkins, 384, Lord Hardwicke says: "It is not only con- 
trary to the statute, but to common law, to add anything to a 
written agreement by parol evidence." 

All written cohtracts, says Justice Ashurst, whether by deed 
or mot, are intended to h standing evidence against the parties 
entering into them. 4 Term, 331. 

292 



N. C.] JULY TERM, 1810. 

1 Ves., Jr., 241, parol evidenc'e to prove an agreement made . 
upon the purchase of an annuity that i t  was redeemable, was 
rejected. 

I n  a very recent case, in 7 Ves., 211, we are furnished (433) 
with the opinion of the present master of the rolls, Sir 
William Grant, than whom no judge ever ranked higher in 
the estimation of his contemporaries for profound and accu- 
rate knowledge in legal science and a proper and discriminating 
application of well-grounded principles to the cases which arise 
in judgment before him. E i s  observations are: "By the rule 
of law) independent of the statute, parol evidence cannot be re- 
ceived to contradict a written agreement. To admit it for the 
purpose of proving that the written instrument does not con- 
tain the real agreement would be the same as receiving it for 
every purpose. I t  was for the purpose of shutting out that 
inquiry that the rule was adopted. Though the written instru- 
ment does not contain the terms, it must in contemplation of 
law be taken to contain the agreement, as furnishing better 
evidence than any pa rd  can supply." 

To these authorities I will add a decision of the Circuit 
Court of Pennsylvania, because i t  appears to be in principle 
the very 'case under consideration. 

An action on the case was brought by the assignee of a bond 
against the assignor, upon a written assignment in general 
terms. The plaintiffs offered oral evidence to show that the 
defendant had expressly guaranteed the payment of the bond. 
Chase, J. "You may explain, but you cannot alter a written 
contract by par01 testimony. A case of explanation implies 
uncertainty, ambiguity and daub upon the face of the instru- 
ment. But the proposition now is a plain case of alteration, 
that is, an offer to prove by witnesses that the assignor promised 
something beyond the plain words and meaning of his written 
contract. Such evidence is inadmissible, and has been so ad- 
judged in the Supreme Court, in Clark v. Russel, 3 Dal., 415. . 
4: grant that chancery will not confine itself to the strict rule, 
in cases of fraud and of trust; but we are sitting as judges at  
common law, and I can perceive no reason to depart from it." 

I suppose the above authorities are amply sufficient 
to establish the proposition for which they are cited, and (434) 
therefore I forbear to make any other references for 
that purpose. The exceptions to the-general rule may be com- 
prised under the heads of fraud, surprise, mistake, in cases of 
resulting trust, to rebut an equity or to explain latent arnbigui- 
ties; and there may also be sobe other cases which cannot be 
properly ranged under the titles specified. But as the case 
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stated is, in my opinion, directly opposed by the general rule, 
so far  as i t  seeks to establish the proof of warranty as to quality, 
by parol, and presenb no fact to bring i t  within any of the 
exceptions, i t  would be needless to multiply authorities with 
respect to them. \ 

AS to the exception on the ground of fraud, I conceive that 
only occurs where something intended to have been inserted in 
the contract is omitted through the misrepresentation or unfair 
practice of one of the parties. I n  such case the omission may 
be supplied by parol evidence. But there is no allegation here 
that the additional warranty was intended or understood by 
either party to have been inserted in the agreement. 

I t  is also necessaxy to attend to the nature of the remedy 
adopted by the plaintiffs in this case, which is founded on the 
warranty, and is in assumpsit. The questions arising upon 
the general issue are, whether the warranty was made, and 
whether i t  was true at the time of making. For, if the war- 
ranty were made and not complied with, i t  is wholly imma- 
terial whether the defect was known to the seller or not-a prin- 
ciple that seems to extend to every case where the plaintiff 
proceeds on the warranty. But in an action of deceit, the 
sciender or fraud is a material part of the declaration; and must 
be brought home to the defendant to authorize a recovery against 
him, and in such case it seems from the authorities that proofs 
of the fraudulent conduct of the defendant may be drawn from 
sources dehors the written contract. I t  cannot be contended 

that inserting the scienter in a declaration on the war- 
(435) ranty will convert i t  into an action of deceit founded on 

tort. I n  the latter act?on the knowledge of hhe defend- 
ant, or something equivalent to i t  by which the fraud is charged, 
is a substantive allegation, and must be proved; in the former, 
i t  is merely surplusage, and may be rejected. 

Cited: Streator v. Jones, post, 451; Dickensoa 2,. Diekernon, 
6 N. C., 280; Pender v. Forbes, 18 N. C., 251; Bonham v. 

' Craig, 80 N. C., 229; Cobb v. CZegg, 13'7 N. C., 158. 
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STATE v. JAMES ENGLISH. 

From Burke. 

The prosecuting oEcer for the State has a discretionary power to in- 
dorse the Governor as prosecutor on bills of indictment, whenever 
he may think the public interest may require it. 

THE question submitted to the Court in this case was, Whether 
the prosechting officer for the State has a discretionary power 
to indorse the Governor as prosecutor on bills of indictment, 
whenever he may think the public interest may require it. 

TAYLOR, J. I t  is necessary in many cases, to prevent a 
failure of justice, that a prosecutor should be indorsed on a bill, 
where no individual is willing to become one. The Governor 
represents the supreme executive power of the State, and, 
according to the theory of our Constitution, is bound to attend 
to the due enforcement and execution of the laws. For this 
particular object he represents the sovereignty of the people in 
its highest and ultimate capacity; and, although he cannot per- 
sonally direct, may tacitly influence the subordinate officers in 
their details of duty more immediately within their control. A 
discretion resides in the prosecuting officer to indorse on a bill 
as prosecutor whomsoever he may think fit; subject, however, 
to the interference of the court in canes where the exercise of 
such a power may operate injuriously to an individual. The 
practice of indorsing the Governor is to be preferred, 
since it cannot, in any instance, produce inconvenience (436) 
to an individual, and may tend to the due execution of 
the laws by the punishment of offenders, where otherwise no 
individual would step forward to prosecute. The Court, how- 
ever, go on the presumption that the discretion will, in every 
case, be exercised with a view to the public advantage; and thus 
guarded, i t  ought to be sanctioned. 
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HENRY WARREN v. ALSEY HIGH. 

From Wake. 

The probate of a will attested by only one witness being caveated 
in the County Court, an issue of deuisavit eel non was made up 
under the direction of the court; and the jury found that 
"the deceased did, in the said will, devise both real and personal 
property." The caveator appealed, and in the Superior Court the 
jury found that "the paper-writing offered as the will did devise 
as to personals, but not as to real estate." The executor offer- 
ing the will for probate shall pay the costs, it being his folly 
to insist in the County Court that the will, being attested by only 
one witness, could pass the real estate. 

A PAPER-WRITING, purporting to be the last will of William 
Martin, deceased, was offered for probate in Wake County 
Court, and a caveat was entered to the probate thereof. An 
issue of devisavit veZ non, was made up under the direction of 
the court. The paper-writing was attested by only one witness, 
and the jury returned for their verdict, "that the deceased did 
devise both real and personal property, in the paper-writing 
offered in evidence as the last will and testament of the said 
William Martin." The defendant, the caveator, appealed to 
the Superior Court, in which court, the issue being submitted 
to a jury, they found, "that the paper-writing purporting to be 
the last will and testament of William Martin, deceased, doth 

devise as to personals, but not as to real estate." A 
(437) question was then made who should pay the costs. 

Which question being sent to this Court, 

HALL, J., delivered the opinion of the Court : I t  appears that 
the only real question here decided was as to the real property, 
under the issue of d e v i m v i t  ve l  nos. I n  the County Court a 
verdict was found for the plaintiff, although there was only one 
subscribing witness to the will. The defendant very properly 
appealed, and a verdict was found in favor of him in the Supe- 
rior Court. As our law requires at  least two subscribing wit- 
nesses to a will of land, and as it was supposed by those who 
had an agency in deciding this question in the County Court, 
that that requisite might be dispensed with, the defendant was 
necessarily driven to his appeal; and of course, the plaintiff 
ought to pay the costs. 
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I HENRY WILLIAMS, CHAIRMAN, ETC., v. JOHN HICKS. 

I Prom Warren. 

The distributees of an intestate's estate may bring suit for  their 
distributive shares against the securities of an administrator upon 
the administration bond, without any previous proceeding against 
the administrator, although he has made no settlement of his 
administration with the court, nor filed an account current. 

JOHN WITHERSTON having died intestate, letters of adminis- 
tration were granted to Nancy Witherston, who entered into 
bond, with John Hicks her security, for the faithful adminis- 
tration of the estate of her intestate. She returned to the 
County Court an account of sales of the estate, and then re- 
moved out of this State to parts unknown, having made no set- 
tlement with the court, nor returned an account current 
of her administration. The estate left two children, (438) 
Rebeccah and Gabriel; and for the purpose of recovering 
their distributive shares of his estate, they brought an action 
of debt against John Hicks for the nonperformance of the con- 
ditions contained in the bond given by the administratrix, to 
which he was seourity, and upon the trial gave .in evidence the 
account of sales aforesaid, for the purpose of showing the 
amount of the estate. A verdict was given for the plaintiff, 
subject to the opinion of the court upon the question, Whether 
this suit could be maintained before some proceedings were had 
against the administratrix, whereby it  could be'ascertained what 
was the surplus remaining in her hands for distribution. 

BY THE COURT. We are of opinion the suit can be main- 
tained on the bond against the security, although the adminis- 
tratrix has not wttled her accounts, nor any proceedings been 

, had against her to ascertain the surplus in her hands for distri- 
bution. Judgment for the plaintiff. 

Cited: Smith v. Fagan, 13 N.  C., 301; Governor v. Ca~ter, 
25 N. C., 340; S. v. McKuy, 28 N. C., 401; Strickland v. Mur- 
phy, 82 N. C., 244. 
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HENRY VERVELL v. JOHN TREXLER. 

BY THE COURT. The plaintiff in the writ of certiorari is en- 
titled to file affidavits, after those of the defendant have been 
filed, either to confirm those upon which the writ was obtained 
or to disprove those filed by the defendant; aud he is entitled 
to a continuance of the cause to procure such affidavits, if he 
make it appear to the satisfaction of the court that he cannot 
procure them .at the term at  which the defendant's affidavits 
are filed. 

From. Rowan, 

The plaintiff in a writ of cwtiorari is entitled to file affidavits, after 
those of the defendant have been filed, either to confirm those 
upon which the writ was obtained or to disprove those filed by 
the defendant; and he is entitled to a continuance of the cause 
to procure such aftidavits, if he make it appear to the satisfac- 
tion of the court that he cannot procure them at the term at 
which the defendant's affidavits are filed. 

UPON the affidavit of Henry 'Vervell, a writ of certiorari was 
granted, directed to the clerk of the Court of Pleas and Quarter 

Sessions for Rowan County, commanding him to certify 
(439) the record of certain proceedings had in a cause depend- 

ing in the said court, wherein John Trexler was plaintiff 
and the said Vervell was defendant. This writ was returnable 
to April Term, 1810, of the Superior Court of Law for Rowan 
County; at which time Trexler, the defendant to the writ, filed 
his affidavit in opposition to the affidavit of Vervell and in 
avoidance thereof. Vervell prayed time of the court.unti1 the 
next term to Gle affidavits in confirnlatioln of the first affidavit 
by him made to procdre the writ of certio9ari and to disprove 
certain facts set forth in Trexler's affidavit, and for this pur- 
pose he moved for a continuance of the cause upon affidavit. 
A question was made, Whether the plaintiff in certiorari, after 
the defendant has filed his affidavits, is entitled to take and file 
other affidavits, either in confirmation of that upon which the 
writ was granted or in opposition to those filed by the defend- 
ant; and also entitled to a continuance of the cause for the pur- 
pose of procuring such affidavits, where it appears to the court 
upon affidavit that he had not the opportunity of taking them 
at the term at which the defendant's affidavits were filed. The 
question was sent to this Court. 
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(440) 
WILLIAM MUIR'S EXECUTORS v. JOHN STUART'S 

REPRESENTATIVES. 

From Halifax. 

IN EQUITY. 

A court of equity has the power to appoint the clerk and master of 
the court guardian to infant defendants, to appear and answer 
for them, and can exercise this power without the consent of the 
clerk and master. 

THE death of Thomas Stuart, who had been appointed guard- 
ian to the defendants in this case, being suggested, a motion 
was made by complainant's counsel that the clerk and master 
of the court be appointed guardian to the infants, to appear 
and answer for them. The master refused to accept the ap- 
pointment, and it was submitted to this Court to decide'whether 
the court could make such appointment without the consent of 
the master. 

BY THE COURT. This power has been exercised by the Court 
of Chancery in England (Nels. Ch., 44; 2 Ch. Ca., 163),  and 
no objection can be urged to the exercise of the power by our 
courts of equity. Much good may result to infants by a proper 
exercise of it, and no injury can result to the c le~b and master. 
Let the appointment be made. 

I JOHN HAMILTON v. ALLEN JONES' EXEICUTOR. 

I +  From Halifax. 
1. An order entered of record for a scire fadas to issue to make the 

representative of a deceased defendant a party to a suit, will 
prevent an abatement of the suit. 

2. The order being made, it is the business of the clerk to issue the 
scire facias, and if he fail to do it, the plaintiff shall not be 
prejudiced by his neglect. 

THE question in this case was, Whether an order entered 
of record for a sche f m k s  to issue to make the representa- 
tive of a deceasd defendant a party .to the suit will pre- 
vent an abatement. The facts were that the death of Lunsford 
Long, the defendant, was suggested at the first term after his 
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death, and application was made to the court at the same term 
for a scire faeias to his representative to make him a party. 
This application was entered of record, and an order made for 
the scire facias to issue; but the scire facias was not issued for 
two terms, and his repre~ntative, when called in, pleaded in 
abatement that no scire facias had issued until two terms had 

' 

elapsed after the death of Lunsford Long. The plea was sent 
to this Court. 

HALL, J. We are of opinion that the suit has not abated. 
The act of 1786, ch. 14, see. 1, declares "that i t  shall and may 
be lawful for executors, etc., to carry on every suit or action in 
court after the death of either plaintiff or defendant; and may 
be procekded on by application, in the same manner as appeals 
are carried on under Laws 1785, ch. 2, see. 2,". which latter 
act declares, "that no appeal shall be abated by the death of 
either plaintiff or defendant, but may be proceeded on by ap- 

plication of the heirs, executors, etc., of either party." 
(442) If an application is to be made, to whom can it be made 

except to the court? I n  this case it was made to the 
court, and within the time required by the law. That being 
done, it was the business of the clerk to issue process against 
the executors of the deceased defendant, to bring them into 
court and make them defendants to the suit. He has failed to 
do so. This was not the plaintiff's fault; he has done all that 
he could, a& ought not to be injured. I t  is no answer to this 
to say that the executors of the deceased defendant should be 
made defendants to the suit, within the time limited by law, by 
actually serving process on them. This would prove too much, ' 
because it will be admitted that if process had issued and had 
not been served by the sheriff, it might issue a second time. Nor 
does this case resemble one where a party may take out process 
at pleasure, without making application to the court. I n  that 
case the party must see that the process is delivered to the 
sheriff. I n  this case, an order having been entered on the 
record that process should issue, the clerk should have obeyed 
it without any special application for that purpose. Plea 
overruled. 

Cited: Love v. Scott,  26 N. C.,  80. 
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STATE v. JOHN PATTERSON ET AL. 
(443) 

1. The Superior Court of one county has no jurisdiction of criminal 
offenses committed in another county, although both of the 
counties belonged to the same judioial district before Laws 1806, 
ch. 2. 

2. Although the district Superior Court had jurisdiction of offenses 
committed in each of the counties composing the district, and 
the act of 1806, ch. 2, declares that the Superior Courts of the 
counties established by that act shall have "the same jurisdiction 
which the district Superior Courts had before the passing of 
that act," yet the object of the Legislature in passing the act 
of 1806, being to make the administration of justice more con- 
venient to the people, the words, "the same juirisdiction," relate 
to the extent or jwrisdiction as to subject-matters, and mean, 
when applied to criminal offenses, that a county Superior Court 
shall have the same jurisdiction of them, if committed within 
the limits of the county, that the district Superior Court had, 

. if committed within the limits of the district. 

THIS was an indictment for a riot; and the riot was charged 
to have been committed in the county of Mecklenburg. The 
defendants pleaded to the jurisdiction of the court, the bill hav- 
ing been found in the Superior Court of Cabarrus. The prose- 
cuting officer for the State demurred to the plea, and the de- 
fendants having joined in the demurrer, the case was sent to 
this Court. 

LOCKE, J. Laws 1806, ch. 2, declare, "that the State shall 
be divided into six judicial circuits; that a Superior Court 
shall be held at  the courthouse in each county in the State, twice 
in every year, which courts shall have the same jurisdiction that 
the present Superior Courts of Law and Courts of Equity now 
have and exercise." To ascertain the jurisdiction given by this 
act we must examine the jurisdiction given by the preceding 
acts to the Superiolr Courts as they existed in 1806. Laws 
1777, ch. 2, declare "that this State shall be and is 
hereby divided into districts, that is to say, the districts (444) 
of Wilm.Zngton, New Bern, Edenton,, Ha<lifax, Hlillsbo~o, 
Salisbury, Morgan and Payetteville, in each of which a court 
for the trial of causes, civil and criminal, shall be estab- 
lished, by'the name of the Superior Court of Law in the dis- 
trict where the same shall be held, which shall have jurisdiction, 
etc., of all pleas of the State and criminal matters, of what na- 
ture, degree or denomination soever, except that all indictments 
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for assaults, batteries and petty larcenies and actions for slan- 
der shall originate in the County Court," etc. This act gives to 
the district Superior Court jurisdiction over all criminal of- 
fenses committed within each of said districts. The counties 
of Iredell, Stokes, Roclcinghwn, Guilford, Montgomery, Cabar- 
rus, Mecklenburg and Rowan composed the district of Salis- 
bury; and any criminal offense committed in any one of these 
counties was to be tried in the district of Salisbury; and if the 
Superior Court, by the act of 1806, has precisely the same juris- 
diction which before the act the district of Salisbury had, it 
would follow that the offense charged in this case to have been 
committed in the county of Mecklenburg would be cognizable in 
the Superior Court of Cabarrus; and the words of the act of 
1806 are comprehensive enough to receive such a construction. 
But we cannot believe that the Legislature intended that the 
words should receive such a construction; for it would be at 
variance with the object which they professed to have in view in 
passing the act, to wit, the convenience of suitors. The only 
evil of the district system complained of was the distance which 
suitors and witnesses had to trkvel to the seat of justice; and 
to remove this evil the Legislature declared that the people 
should have their business transacted in their own counties, 
where it would be convenient and easy for parties to attend. 
But if we give to the act the construction contended for, this 
object will be entirely defeated; for, instead of bringing a crim- 

inal from the county of Rockingham to Salisbury for 
(445) trial, he might be taken to Mecklenburg, or any other 

remote county which belonged to the district of Salis- 
bury, and the act which the Legislature passed for the con- 
venience of the citizens would be found inconvenient and op- 
pressive. The Legislature intended to give to the several county 
Superior Courts jurisdiction over the same offenses and civil 
matters which the district Superior Courts had in 1806, limit- 
ing the territory within which that jurisdiction was to be ex- 
ercised to the county in which the court was held. In  all in- 
dictments it must appear that the offense charged was com- 
mitted within the territorial jurisdiction of the court. I t  ap- 
pears froni the indictment in this case that the riot charged 
was committed in Mecklenburg; the Superior Court of Cabar- 
rus cannot take jurisdiction of it. The demurrer must be over- 
ruled, and the plea sustained. 

Cited: S. v. Lewis, 142 N.  C., 635. 
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WILLIAM ELLIS v. GEORGE GEE, LATE SHERIFP OF CHATHAM. 

F r o m  Chatham.  

A paper-writing upon which a constable arrests a debtor and im- 
prisons him, not running in the name of the State, nor being 
directed to any ministerial officer, nor purporting to be signed 
by a justice of the peace, cannot be deemed a judicial process; 
and the sheriff is not guilty of an escape in permitting the 
debtor thus imprisoned to go at large. 

THIS was an action on the case for an escape. The facts 
were that Archibald Briant, being arrested by one of the con- 
stables of Chatham County upon a process purporting to be a 
capias ad sat is faciendum, was committed to the jail of said 
county, and George Gee being the sheriff of said county, per- 
mitted him to go at large. Upon the trial of the case the plain- 
tiff's counsel offered in evidence a warrant sued out at 
the instance of the plaintiff against Archibald Briant, (446) 
and a judgment entered thereon for the sum of $25. 
He also offered in evidence the process, purporting to be a capias 
ad  sa,tisfacie@hn, upon which Briant had been arrested and 
committed to jail. I t  was in the following words: 

You are hereby commanded to execute the body of ~rchiba ld  
Briant, and proceed against him as the law directs, where no 
goods and chattels are found, to raise the sum of $25, +th in- 
terest. 26 July, 1808. WM. RAGLAND. 

The defense set up by the defendant's counsel was that Briant 
had  n o t  been in prison, 0.n executiow. He admitted that a con- 
stable had arrested him and put him into prison, and that the 
defendant had permitted him to go at  large; but he insisted 
that the paper-writing offered in evidence upon which Rriant 
had been arrested and imprisoned had neither the form nor 
substance of a capias ad satisfaciendum, nor could i t  be deemed 
a judicial process to any intent: i t  did not run in the name of 
the State, was not directed to any ministerial officer, did not 
recite nor refer to any judgment which had been recovered, nor 
did it purport to be issued by a justice of the peace ; that there- 
fore, the arrest and imprisonment of Briant had been illegal, 
and the defendant was not guilty of an escape in permitting 
him to go at  large. And of this opinion was the court, and the 
plaintiff was nonsuited. A rule to set aside the nonsuit and 
grant a new trial being obtained, on the ground that the opin- 
ion of the court was incorrect, the same was sent to this Court. 

BY THE COURT. Let the rule be discharged. 
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(447) 
ALFRED McCAY ET AL. V. WILLIAM NcCAY, AN INFANT, ETC. 

Prom Rowan. 
,4 had a child born after he had made and published his will, and 

in his last sickness inquired of the physician who attended him, 
and who was one of the witnesses to the will, "whether he 
thought him dangerous, and begged for a candid answer, for 
that his youngest child was unprovided for, and he wished to 
make some provision for the child." The physician answered, 
"that he thought him better, and expressed a wis:, that he would 
postpone such a business to some future period. A died, and 
it was held that the birth of the child after the making of the 
will, together with the declarations of A to his physician, of the 
wish to make a provision for the child, did not amount to a 
revocation of the will. 

THIS was an issue of dev&avcvit we1 non, made up under the 
direction of the court, upon a paper-writing offered for probate 
as the last will of the late Judge McCay. The facts are set 
forth in the following special verdict: 

"The jury find that Spruce McCay, Esquire, did,, on 23 Feb- 
ruary, 1803, duly make and publish his last will and testament 
in the words and figures following, that is to say, etc. And 
the jury further find that the same was executed in the presence 
of two credible witnesses, no one of whom was or is interested 
in the devise of the said lands, and attested by them ; and that 
the testator was, at the time of making and publishing said will, 
of sound mind, memory and understanding. And they further 
find that after the making and publishing of the said will, to 
wit, in April, 1804, the said testator had a child born of his 
wife, Elizabeth, named William, who is the defendant and cavea- 
tor against the will. And they further find that afterwards, oiz., 
in the fall of the said year 1804, the said Spruce McCay was 
sick, and attended by Dr. William Moore, one of the witnesses 
to the said will, and that he, in a conversation then had with 
the said Dr. Moore, asked the said doctor if he thought him 
dangerous, and begged the said doctor to be candid in his an- 
swer, for that his youngest child, meaning the said William, 
was unprovided for, and he wished to make some provision for 
the said child. Upon which the said Dr. Moore said, he thought 
him better, and would prefer his postponing such a business to 
some future period. And they further find that the said tes- 

tator, at the time of such conversation, intended to make 
(448) some provision for his youngest child William. And 

they further find that the said testator was much pleased 
with the said William, called him a fine boy, and was as fond 
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of him as of any other of his children. And they further find 
that the said testator, afterwards, to wit, on 25 February, 1808, 
died without altering or revoking his said will, unless what is 
stated as aforesaid alters or revokes the same. If ,  therefore, 
the court should be of opinion that the birth of said child, at- 
tended with the circumstances aforesaid, is a sufficient revoca- 
tion of the said will, then they find that the paper-writing now 
produced is not the last will and testamezt of the said Spruce 
McCay, deceased, and that he did not devise. But if the court 
should be of a contrary opinion, then they find that the same 
paper-writing is  the last will and testament of the said Spruce 
McCay, and that he did devise." 

The foregoing special verdict was sent to this Court for the 
opinion of the judges. 

BY 
child, 
specia 
will.* 

THE COURT. We are of opinion that the birth of the 
together with the other circumstances set forth in  the 

1 verdict, do not in law amount to a revocation of the 

JOHN STREATOR v. NATHANIEL JONES. 

From Wake. 
IN  EQUITY. 

Bill to redeem. Complainant charged that he borrowed $800 of 
defendant, and to secure tQe repayment thereof had executed to 
defendant an absolute deed for certain lands; that it was agreed 
between him and the defendant that he might redeem the lands, 
and that defendant, upon receiving his money, with interest, 
should reconvey them; but it was agreed that this part of their 
contract should not be put in writing, and that, as t o  it, com- 
plainant should t r u s t  t o  t h e  de fendant ' s  word." Defendant, in 
his answer, denied the parol agreement charged in the bill, and 

' set up an absolute purchase of the lands: Held ,  that parol evi- 
dence cannot be received to prove the agreement charged in the 
bill, for such evidence would contradict the deed of complainant. 

COMPLAINANT charged in  the bill that in  1799 the defendant, 
Nathaniel Jones, advanced to him on loan the sum of $800, and 

*This case was tried upon the issue, and the special verdict found 
at October Term, 1808, of Rowan Superior Court. The case attracted 
the attention of the General Assembly to the subject, and at their 
session in November, 1808, they passed an act "to provide for children 
born after the making of their parent's will." 
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that for securing the repayment thereof, with 25 per cent in- 
terest, on or before the expiration of that year, he executed to 
the defendant an absolute deed for divers tracts of land. That 
it was agreed at the time the deed was executed that the lands 
should be redeemable on complainant's paying the money bor- 
rowed, and 25 per cent interest thereon; that complainant ex- 
pressed a wish that a paper-writing, setting forth that the lands 
were redeemable, should be annexed to the deed; but defendant 
objected, and said, "Here, take the money you want, and trust 
to my word"; and that, trusting to the word of the defendant, 
he executed the deed. The complainant then charged that he 
had continued in possession of the lands until 1801, when he 
was evicted. The bill prayed that complainant might be per- 
mitted to have an account taken under the direction of the 
court, of the principal money advanced to him by defendant, 

and the interest which had accrued thereon; that the 
(450) court would decree that upon the sum thus ascertained 

being paid to the defendant, he should reconvey to the 
complainant the said lands. The complainant offered to release 
the penalty given by the statute against usury, etc. 

To this bill the defendant filed his answer, and set up an ab- 
solute purchase of the lands. He denied that any agseement 
was made that the lands should be redeemable, and admitting 
the fact that complainant retained possession until 1801, alleged 
that complainant continued in possession as his tenant, and had 
agreed to pay a certain rent annually for the said lands, so long 
as he remained in possession thereof. 

The case was sent to this Court upoh the question, Whether 
complainant could be permitted t ~ ,  prove the parol agreement 
charged in the bill to have been entered into between him and 
defendant at the time the deed was executed, to wit, that he 
might redeem the land upon paying the money advanced to 
him, and the interest. 

BY THE COURT. The bill does not charge any circumstances 
of fraud, mistake or accident, nor does it charge that complain- 
ant was a needy man, and that defendant, knowing his necessi- 
tous circumstances, took advantage thereof, and thereby pro- 
cured an absolute deed, when only a mortgage was intended. 
The bill .states a case of two men, equally free and competent 
to contract, having made an agreement as to the conveyance of 
a tract of land, part of which agreement they reduced to writ- 
ing and part thereof by mutual consent still rested in parol; 
and this latter part is in direct contradiction to the former. 
That part of the agreement which is in writing sets forth an 
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absolute and unconditional sale of the lands; that part which 
by mutual consent was not reduced to writing sets forth that 
the sale was not absolute, but conditional, and that complainant 
was entitled to have the lands reconveyed to him upon 

I his performing the condition. I n  other words, the corn- (451) 
plainant asks to be permitted to contradict by parol evi- 
dence his written contract with the defendant, and assigns no 
other reason for this request than that he and the defendant had 
voluntarily agreed that the writing should not set forth their 
contract truly. It would be too palpable a violation of the 
rules of evidence to permit the complainant to set up a parol 
agreement contradictory of the written one. He  agreed "to 
trust to the defendant's word" ; upon that he must still place 
his trust. This Court can give him no relief. The rules of evi- 
dence applicable to this case are discussed at large in S m i t h  v. 
Wil l iams ,  an te ,  426. 

Ci ted:  Diekernon v. Diekenson, 6 N.  C., 290; Sowel l  v. Bar-  
ret t ,  45 N.  C., 54; E o n h a m  v. Craig,  80 N.  C., 227, 8, 9 ;  Eger-  
t o n  v. Jones,  102 N.  C., 283; Norr i s  v. McLain ,  104 N. C., 160; 
Sprague  v. B o n d ,  115 N.  C., 533. 

Doubted:  S t rea tor  v. Jones,  10 N.  C., 433. 
' 

STATE v. JOHN OWEN. 
(452) 

F r o m  W a k e .  

1. In an indictment for murder, where the death is occasioned by a 
wound, bruise, or other assault, the  stroke must be expresslg laid. 
But an indictment. charging "that A. B., with a certain stick, 
etc., in and upon the head and face of C .  D., then and there 
feloniously, etc., did strike and beat, giving to the said C. D. 
then and there with the stick aforesaid, in and upon the head 
and face of the said C .  D., several mortal wounds, of which said 
several mortal wounds the said C. D. instantly died," is good; 
for there is in the first clause a direct allegation of a stroke, 
and the participle gi?;lng and the words t71an and there connect 
this allegation with the mortal wounds in the second clause. 

2. In an indictment charging "that A, feloniously and of his malice 
aforethought, assaulted B, and with a sword, etc., then and there 
struck him, etc.." the first allegation, of feloniousl~ and of his 
malice aforethought, applied to the assault, runs also to the 
stroke to which it is essential. 

3(n 
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STATE V. OWEN. 

3. Where in an indictment for murder the death is charged to be 
occasioned by a wou?~d, a description of the wound must be set 
forth in the indictnient-its length, breadth, depth, etc., where 
they are capable of description ; and the omission of such descrip- 
tion is fatal to the indictment. 

4. Where the death is charged to be occasioned by a bruise, a descrip- 
tion of its dimensions, etc., is not necessary. 

THE defendant being found guilty of the offense charged in 
the following bill of indictment, i t  was submitted to this Court 
whether sentence of death could be pronounced against him on 
the said bill. 

S erior Court of Law, STATE OF NORTH CAROLINA, } i up 
WAKE COUNTY. October T e ~ m ,  1809. 

The jurors for the State upon their oaths present, that John 
Owen, late of the county and State aforesaid, cabinet-maker, 
not having the fear of God before his eyes, but being moved and 
seduced by the instigations of the devil, on the night of 21 April, 
1809, with force and arms, at  the city of Raleigh, in the county 
of Wake aforesaid, in and upon one Patrick Conway, in the 
peace of God and the State then and there being, feloniously, 
willfully, and of.his malice aforethought did made an assault; 
and that he, the said John Owen, with a certain stick, of no 
value, which he, the said John Owen, in both his hands then and 

there had and held, the said Patrick Conway, in and 
(453) upon the head and face of him, the said Patrick Conway, 

then and there feloniously, willfully, and of his malice 
aforethought, did strike and beat, giving to the said Patrick 
Conway, then and there, with the pine stick aforesaid, in and 
upon the head and face of him, the said Patrick Conway, sev- 
eral mortal wounds, of which said several mortal wounds the 
said Patrick Conway then and there instantly died; and so the 
jurors aforesaid, upon their oath aforesaid, do say that the said 
John Owen the said Patrick Conway, in manner and form 

a aforesaid, feloniously, willfully, and of his malice aforethought, 
did kill and murder, against the peace and dignity of the State. 

OLIVER FITTS, Attorney-General. 

Seawell, for the prisoner, took two exceptions to the indict- 
ment: 1. That in that part which states the mortal wounds, 
the stroke is only laid by implication. 2. That the indictment 
does not set forth the Eength and depth of the mortal wounds. 

Potter, for the Attorney-General, for the State. 
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STATE O. OWEN. 

The judges were unanimous in opinion that the first ex- (457) 
ception taken to the indictment could not be supported. 

TAYLOR, J., delivered the opinion of the Court. I n  endeavor- 
ing to form a correct opinion on the points argued in this case, 
i t  is the design not less than the duty of the Court to conform 
to the principles of law as they are laid down in works of 
authority. We disclaim all right of giving to them a rigorous 
construction to aid the prisoner's acquittal or of relaxing their 
true meaning to effect his condemnation. Like ev-ery other cit- 
izen in  his situation, he is entitled to the full benefit of the con- 
stitutional provisions devised to promote the security of all; 
and though the most atrocious criminality may have 
been proved to the satisfaction of the jury, yet legal (458) 
condemnaiion ought never to be separated from legal 
proofs. And we cannot too strongly impress i t  on our minds 
that want of the requisite precision and certainty which may, 
at  one time, postpone or ward off the punishment of guilt, may, 
at .another, present itself as the last hope and only asylum of 
persecuted innocence. It must, however, be confessed that there 
is, in the ancient reasoning on this branch of the law, a degree 
of metaphysical and frivolous subtilty strongly characteristic of 

. the age in which it was introduced, when at the revival of let- 
ters the first efforts of learning were laborious and rude, and 
scarcely a ray of common sense penetrated the clouds of pedan- 
try. Were a system now to be established, i t  is probable that 
much of the jargon of the law would be exploded, and that no 
objection would prevail against an indictment, or any other 
instrument, which conveyed to the mind, in an intelligible form, 
its intended impression. But we must follow in the footsteps 

. of those who have preceded us until the Legislature think fit to 
interfere; though we have no wish to extend the particularity 
further. On this subject the sentiments of an eminent judge 
have been properly read by the counsel for the State; since, 
although he was conspicuous for his tenderness to criminals, as 
well as for every manly and Christian virtue, yet he condemned 
this nicety as a reproach to the laws. We would also refer to 
the opinion of andther illustrious man delivered a century after- 
wards, a man who had devoted a long life to the cultivation of 
the science he so ably dispensed. 

The first exception taken to this indictment is that in that 
part  of it which states the mortal wound the stroke is only laid 

I by implication. 
The rule laid down by the writers is that where the death is 

occasioned by a wound, bruise or other assault, the stroke should 
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be expressly laid. I n  every case, however, where the objection 
has been heretofore taken, there is an  omission of the express 
charge of the stroke in that part of the indictment wherein i t  

is charged in  this. I n  Long's case, 5 Co., the word "dis- 
(459) charged" is used. There seems to be no case where a 

repetition of the stroke is required after the participle 
giving, if it has been directly charged i n  the preceding clause. 

A critical examination of Long's case, supposing i t  to be 
of good authority, which is by no means certain, will show 
that instead of supporting, its tendency is to repel the excep- 
tion in this case. The material words of the indictment, nec- 
essary to be taken into view, in Long's case, were "that .the 
aforesaid H. D. a certain pistol, etc., loaded with powder and 
a leaden bullet, etc., in and upon the said H. Long discharged, 
giving to the said H. Long then and there with the leaden bullet 
aforesaid, so as aforesaid sent forth from the said pistol by the 
said H. D., one mortal wound, etc." The court in  giving judg- 
ment, divided the objection into two parts: (1) the clause be- 
fore the words "giving him"; (2)  the clause containing these 
words ; and they resolved that the first clause was not sufficient 
of itself; for although H. D. discharged the pistol upon him, it 
may be that he was not struck by it. Then the second clause 
cannot make it good, for the clause of "giving," etc., depends 
on the said first clause, and describes the wound only to show 
i t  to be mortal, which ought to appear by the first sentenck to 
be given; because in that case the participle determines the 
verb. But here it did not appear by the first clause that a 
stroke was given, and then "giving," etc., cannot supply it, for 
that is a participle depending upon the verb precedent, and the 
rerb precedent is "discharged," and "discharged" may be with- 
out a stroke. Although the grammar and logic of that case are 
refined, yet the Court do not in their reasoning intimate the 
necessity of inserting after the participle "giving," the manner, 
the quo rnodo of the wound. Their opinion is that if there had 

been a direct allegation of a stroke in the first clause, the 
(460) participle "giving" would have connected i t  with the 

second clause and made the indictmyt  good. But the 
decision was not approved of in after times; for Lord Holt 
said that by his consent they would not be so nice again, and 
that there was not a case in the law like that ;  and its authority 
is admitted to be considerably shaken in a recent case. 

To sustain this exception mould be to establish a precedent 
n ~ o r e  exceptionable than that in Long's case; and instead of 
promoting perspicuity and simplicity of language in indict- 
ments, would seem only to introduce tedious and perplexing 
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tautology. Yet this is not required, even in the statement of 
those terms of ar t  so peculiarly appropriated to the description 
of particular offenses that they cannot be supplied by any cir- 
cumlocution. For where the indictment charged that A feloni- 
ously and of his malice aforethought assaulted B, and with a 
sword, etc., then and there struck him, etc., the first allegation 
of felorkously and of his malice aforethought applied to the 
assault, ran also to the stroke to which it is essential. An in- 
dictment against Mary Nicholson for poisoning Elizabeth Bt- 
kinson stated that the prisoner did willfully, feloniously and o f  
her mulice aforethought. mix poison, viz., white arsenic with 
flour and milk, with the intent that the same should be after- 
wards taken and eaten by the deceased, and the said flour and 
milk so mixed with the poison as aforesaid, then and there de- 
livered to the deceased, etc. This was holden sufficient by all 
the judges, without adding the words "feloniously and of her 
malice aforethought" to the allegation of delivering the poison. 
For  they considered that these words ran by the word "and" 
and the words "then and there." But if the sentence had not 
been so connected, a different construction would have pre- 
va ilea. -- - .. 

The indictment before us contains a direct allegation of a 
stroke, accompanied with the necessary terms of art, and all 
the sentences are connected together by the words and and then 
and there; so that in all these respects i t  bears the strict 
form of carrying forward from one sentence to another (461) 
the criminal charge. Further repetition might have 
obscured, but could not have illustrated the charge, nor could it 
have brought the indictment nearer to the most approved prece- 
dents. On this point, therefore, the Court are unanimously of 
opinion against the prisoner. 

As to the second exception, the judges were divided in opin- 
ion: Hall, Lowrie and Henderson being of opinion that the 
exception was fatal to the indictment, and that sentence of 
death could not be pronounced against the prisoner upon the 
indictment in consequence thereof; Taylor and Loch being of 
a contrary opinion. 

HENDERSON, J., observed, that if the Court were now about to 
decide on the propriety of requiring the dimensions of any 
wound charged in an indictment to be mortal, to be set out, he 
should be clearly of opinion that it was unnecessary. But as 
immemorial custom, and all the authorities have determined, 
though not for reasons satisfactory to his mind, that wherever 
a death is stated to .be occasioned by a wound, that the length, 
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breadth and depth of the wound should be described, where they 
are capable of description; and as the word wounds is used in 
this indictment, the dimensions of those wounds ought to have 
been stated. The judge observed that a precedent had been pro- 
duced from West's Symbolcography, which did not seem to 
make this necessary; but this was not an authority: it was a 
mere precedent, upon which no judgment had passed, and the 
omisfion might have been by mistake. On examining all the 
books, he could find no authority where a death is charged in 
an indictment to be produced by a wound, that the dimensions 
of the wound are omitted. I t  is not for the Court to determine 

why this description is required; it is enough for them 
(462) to know that the law does require i t ;  and believing both 

from authority and precedent that this was the law, he 
felt It to be his duty so to pronounce it. 

LOTVRIE, J., had but little doubt, if this indictment were sub- 
mitted to the opinion of men unlearned in the law, i t  would be 
their unanimous opinion that the description of the manner in 
which the deceased came to his death was sufficiently set forth. 
But if the law has said otherwise, though the Court may not see 
the reason upon which the law is founded, they must be bound 
by it. I t  appears from the books that wounds capable of de- 
scription must be described, that the Court may judge whether 
i t  be probable that death might have been produced by them. 
I t  appears probable that in this case Conway might have come 
to his death by the strokes stated to have been given; but the 
dimensions of the wounds being required, they cannot be dis- 
pensed with. The authorities to this point stand uncontra- 
dicted, except by West in his precedents, which, for the reasons 
stated by his brother Henderson, ought not to set aside the 
others. All the exceptions to this rule are cases where the 
wound cannot be described, such as where a limb is cut off or' 
the body run through. H e  thought the exception was fatal to 
the indictment. 

HALL, J., said it was unnecessary for him to add much to 
what had been said by his brethren, Henderson and Lowrie. 
But it might be asked what the common law of England was 
when i t  was adopted by this country, for such as i t  was, it must . 
be observed. I t  had been very properly remarked that if the 
Court were not met to determine in what manner indictments 
of this kind should be formed, this strictness would not be re- 
quired. Any one proposing that wounds should be described as 
laid down in the books would be considered as evincing but lit- 
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tle knowledge of legislation. The reason given by writers 
for observing this particularity is that the Court may (463) 
see that the wound is such as might produce death. The 
causes of death appeared to be laid with sufficient certainty in 
this indictment; but as we find from all the authorities, from 
Coke to East, that whenever death is stated to be produced by 
a wound, the dimensions of the wound must be given, it cannot 
now be dispensed with. I t  appears from West that the law 
was not formerly so; but this was the law when the common 
law ~f England was introdnced here. All mcdern writers agree 
that the dimensions of the wound must be stated-not for any 
good reason, he admitted, but it was not for the Court to legis- 
late, but to decide, as they had sworn to do, according to the 
law. The exceptions stated in the books prove the rule. When 
bruises or blows are stated, no dimensions are necessary; but 
where a wound is laid, it has been an invariable custom to state 
its dimensions. 

TAYLOR, J., said he was sorry that i t  was not in  his power to 
concur in the opinion delivered by his brethren. He, however, 
could place but little confidence in his own opinion, since it was 
different to-day from what it was yesterday. He  then thought 
the indictment could not be sustained; but upon a more careful 
examination of authorities he now thought otherwise. He  had 
looked in West's Book of Precedents, and though, as has been 
stated, precedents only show the opinions of the writers, yet all 
precedents which are brought into argument are of the same 
authority. Their weight depends much upon the age in which 
they were written and the character of the writers. Such as 
they are, they had induced him to change his opinion. (He 
here read from West the indictment produced by the prisoner's 
counsel.) Looking further into the book, he found a precedent 
where a person is charged with striking with a club; he is stated 
to have struck, wounded and maltreated the deceased, who lan- 

. guished and died, but there is no description of the wound. 
H e  found another precedent where a person is charged (464) 
with striking, wounding and maltreating the deceased, 
without describing the wound. From these precedents it ap- 
peared that the writer did not consider it necessary, when a 
wound was inflicted with a club or a stick, that it should be par- 
ticularly described. These precedents had induced him to look 
into the English common law, by which his opinion was con- 
firmed. 

He  said he had read what East says on the subject, where he 
states that in all cases of doubt a statement which shows that 
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death might ensue is sufficient; and had asked himself whether 
the wound given to Conway is so described in the indictment as 
probably to occasion death. The answer was in the affirmative. 

This indictment, he observed, is in the same words with the 
precedents in West, except as to the word "maltreated," which 
is found in the latter, and which is of no consequence. 

Finally, he said, he came to this conclusion that wherever the 
death was occasioned by a cut with a sword, dagger, or other 
edged instrument, it is necessary to state the dimensions of the 
wound; but when the death is occasioned by a club, cudgel or 
stick, it is sufficient to state the wound without the dimensions. 
He, therefore, was of opinion that the exception to the indict- 
ment could not be sustained. 

LOCAE, J., agreed entirely with the opinion delivered by his 
brother Taylor, for the same reasons, and from the same author- 
ities quoted by him, and which he deemed it unnecessary to 
repeat. 

The indictment being adjudged insufficient by a majority of 
the Court, the prisoner was remanded to jail to answer the same 
charge upon another bill of indictment to be preferred against 
him. 

Cited: S. v. Moses, 13 N. C., 463; 8. v. Gallimon, 24 N. C., 
376; S. v. Smith, 61 N. C., 341. 

(465) 
THE GOVERNOR v. HENRY B. HOWARD. 

From New Hunover. 

1. The repeal of an act of Assembly giving a forfeiture for an 
offense is a repeal of all forfeitures incurred under the act 
repealed, unless there be a special exception to the contrary. 

2. A sues B for the forfeiture of £100, given by the act of 1794, for 
buying a slave, knowing him to have been imported, contrary 
to that act. Pending the suit this act is repealed, and the re- 
peal is pleaded in bar. The plaintiff demurs to the plea. The 
demurrer overruled, and the plea allowed. 

THIS was an action of debt, to recover the sum of £100, as a . 
forfeiture for having bought a slave, knowing the same to have 
been imported into this State, contrary to the act of 1794, ch. 2. 
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Pending the suit, and after issue had been joined therein, the 
act of 1794, ch. 2, was repealed, and at  the next term of the 
court after this repealing act was passed, the defendant pleaded 
it in bar, by way of a plea since the last continuance. To this 
plea the plaintiff demurred; and the defendant having joined 
in demurrer, the case was sent to this Court upon the question, 
Whether the demurrer should be sustained, or should be dis- 
allowed and the plea sustained. 

HALL, J. I t  is laid down in  Cro. Eliz., 138, that the Attor- 
ney-General cannot enter a nolle prosequi to an action qui tam, 
except for the King's part  of the penalty; nor can the King, 
after action commenced, release any but his own part of the 
penalty. 2 B1. Com., 436; 11 Go., 65. But it is in the power 
of Parliament to release the informer's interest. 2 B1. Com., 
436. I f  so, they surely have the power of taking away the in- 
former's right of action, by repealing the act which gave birth 
to it. I t  is said (Wm. Bl., 451) "that no proceeding can 
be had or pursued under a repealed act of Parliament, (466) 
though begun before the repeal, unless by special excep- 
tion." And by Hale P. C., 291, "that when an offense is made . 
treason or  felony by an act of Parliament, and then that act is 
repealed, the offense committed before such repeal and the pro- 
ceedings thereupon are discharged by such repeal." From these 
authorities and others which might be referred to, as well as 
from the circumstances that the suit in  the present instant 
must be brought in the name of the Governor alone (the act 
having directed the forfeiture to be sued for in his name), 
although after a recovery, one moiety thereof is to go to the 
informer or the person who brought the suit. The demurrer 
must be overruled and the plea allowed. 

Cited: Hulin v. Biles, 4 N.  C., 626; S. v. Cress, 49 N .  C., 
422; 8. v. Williams, 97 N. C., 456. 

JAMES DVNCAN AND WIFE V. THE ADMINISTRATOR OF 
PARISH SELF, DECEASED. 

From Chatham. 

A gift of a chattel to a person, with a reservation to the donor of a 
life estate therein, is good, and vests a property in the donee in 
the event of his surviving the donor. 
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Parish Self made a gift by par01 of a negro girl slave to his 
daughter Elizabeth, reserving to himself the said negro during 
his life. H e  kept the said negro in  his possession until his 
death, and his daughter survived him. She having intermar- 
ried with James Duncan, this action of detinue was brought by 
them against the administrators of the estate of Parish Self, to 
recover the said negro girl. The defendants insisted that no 
title vested i n  Elizabeth, the daughter, by the gift; that the 
reservation of the property to the donor during his life was in 
fact a reservation of the entire interest in 'the negro, and noth- 
ing was left for the daughter, inasmuch as  the law will not 
allow a remainder to be created in a chattel after a life estate, 

except it be done by executory devise or by deed of trust. 
(467) The case was sent to this Court upon the question, 

Whether the gift vested such an  interest in Elizabeth, 
the daughter, as enables her husband and herself to rebover the 
negro. 

BY THE COURT. We are of opinion that the daughter, Eliza- 
beth, having survived her father, the donor, the property in the 
negro girl vested absolutely in  her at  his death, and that the 
plaintiffs are entitled to judgment." 

Cited: Sutton v. Hoblowell, 13 N. C., 186. 
-- 

*The decision in this case has been thought to militate against the 
rule of the common law which forbids the creation of future inter- 
ests in a chattel after a life estate therein, except by executory 
devise, or by way of trust. I t  is to be regretted that the Court did not 
assign at length the reasons upon which their decision was founded; 
but it will be seen from a consideration of the principles upon which 
it is probable their decision was made, that it does in nowise impugn 
the rule of the common law. Tinzs v. Potter, 1 N. C., 12; 2 N. C., 
234, is the leading case in our courts upon this subject. Glover gave 
a negro girl to his daughter, reserving to himself a life estate in the 
said negro. The daughter survived the father, and after his death 
brought an action of detinue to recover tile negro and her increase. 
The principal question upon the trial was, Whether the plaintiff was 
entitled to the children of the negrb girl, born during the life of 
Glover, the donor. , The validity of the gift to the daughter was not 
questioned. Various other cases have occurred since that time, similar 
to the one of l'ims v. Potter, and the courts have considered the 
gift as vesting an estate in the donee; and the courts have probably 
proceeded upon one or the other of the following grounds: 1. That 
where one person gives a chattel to another, reserving therein a life 
estate, the law deems the gift a present one, in case the donee survive 
the donor, and to take effect in possession in that event; but that 
the interest of the donee during the life of the donor is a mere pos- 
sibility, which is not transmissible to the representatives of the 
donee; and that if the donor survive the donee, the interest in the 



N. C.] JULY TERM, 1810. 

chattel remains entire with him, and goes to his representatives. 
And this possibility differs from a contingency; the first having no 
actual existence till a certain event happens, the second having an 
actual existence, which may or may not take effect. Upon this prin- 
ciple, if Parish Self had survived his daughter, the negro girl would 
have belonged to him in absolute property, a s  before the gift, and 
would have gone to .his administrators after his death, his daughter 
having nothing during his life but a mere possibility; but in the 
event of her surviving her father, the gift took effect in possession. 
The interest and estate in  the negro were not out of the father by the 
gift;  he parted only with a possibility of interest, which was to 
take effect or not, as  the event should happen of the daughter 
surviving him or not. 

The case of Roberts v. Polgrean, 1 Hen. Black., 536, illustrates the 
above principle, and shows that the cases of Tims v. Potter and 
Duncan v. 8elf do not militate against the rule of the common law 
which forbids the ereation of future interests in  a chattel after a 
life estate therein, except by executory devise or by deed of trust. 
I n  that case the limitation of a term was, "to Mary Rawles, during 
her natural life, with remainder to her son William Rawles, and 
his issue lawfully begotten; and in default of issue of said William 
Rawles, then to Elizabeth Polgrean ( the defendant), daughter of 
the said Mary Rawles, during her natural life,  with remainder over." 
Mary Rawles conveyed the premises during the remainder of the 
term to her son William Rawles, his executors, administrators, etc. 
William Rawles then by deed of indenture conveyed the premises to 
"Margary Coles aqd her heirs, immediately after the death of him, 
the said William, to hold the same to her heirs forever." William 
Rawles surv i~ed  Margary Cole, and died indestate and withuut issue, 
and administration on his estate was granted to Elizabeth Polgrean 
(the defendant). Margary Cole died intestate, and administration 
on her estate was granted to her daughter, Mary Roberts. The suit 
was brought by Mary Roberts, a s  administratrix of the estate of 
Margary Cole, to  recover the possession of the leasehold premises, 
claiming under the deed made by William Rawles to Margary Cole; 
and two points were decided by the  Court: 

(1) That the deed from William R a w ~ e s  to Margary Cole must be 
construed to be a present gift to  the  wife, in case she survived her 
husband, to take effect in possession on that event; and that William 
Rawles, the donor, having survived Margary Cole, the donee, the 
whole interest in the term survived, or rather remained i n  him. 

( 2 )  That this interest vested, upon William Rawles' death, in  his 
representativeo Elizabeth Polgrean was the person to whom the  term 
was limited originally in default of issue of William Rawles; yet 
the Court said she could claim nothing under this limitation, but 
held the term in her chaiacter of administratrix of William Rawles' 
estate. 

This case shows that  in  all such cases a s  Tims v. Potter and 
Duucan v. 8elf the donor remains possessed of his former absolute- 
estate in the chattel; that his estate therein is not abridged, by the 
gift, from an absolute interest to an interest for life; that  the donee 
takes by the gift neither a vested nor contingent remainder, but 
a mere possibility, which may take effect or not, as  the donee happen 
to survive or not survive the donor 

This case seems also to recognize the rule that by deed (not of 
trust) a chattel cannot be limited over after an estate for life, and 
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that  the estate for life absorbs the entire interest in the chattel. 
I t  would seem that it was upon the operation .of this rule Elizabeth 
Polgrean, the defendant, was adjudged to hold the term in her char- 
acter of administratrix of William Rawles' estate, and not in  her own 
right under the ulterior limitation contained in the first deed. For, 
by the first deed, the term was limited "to Mary Rawles during her 
m t u r a l  life," and then over to William Ram-les, and his issue law- 
fully begotten, and, in default of issue of said William Rawles, to 
Elizabeth Polgrean during her natural life. As William Rawles died 
without issue, the term would have belonged to Elizabeth Polgrean 
under this limitation had not Mary Rawles, the dmzee for life, taken 
the absolute interest; for the limitation over is  not too remote, it 
being to take effect within the compass of a life in being, it being 
"to Elizabeth Polgrean during her natural life," and is the same as 
the Duke o f  Yorfolk's case. The Court held that  Elizabeth Polgrean 
could claim nothing under this limitation. Mary Rawles, the donee 
for life, conveyed her interest in the term to her son William Rawles, 
and under this conveyance he became possessed of the entire interest, 
and Elizabeth Polgrean -having administered on his estate, she was 
adjudged to hold the term a s  his administratrix. 

3. The courts may have proceeded upon the ground that the reserva- 
tion for life was inconsistent with the gift, and therefore void. This 
was the view taken by this Court of such a reservation, in the case of 
Vnss  93. Hicks, 7 N. C., 493.-REPORTER. 

. 1 

(468) 
RICHARD RUSSELL r. PRESLEY I-IINTON. 

From Warren. 

1. A person summoned a s  a garnishee may avail himself of any de- 
fense which he could make, were he sued by his creditor. 

2.  A, summoned a s  a garnishee in a suit between B and C, declared 
that  he had given his bond to C for £870; that the debt really 
due a t  the time was only f N 1  16s.; that the bond was given upon 
an usurious consideration, and therefore void. B urged A to 
make some contract with C for taking up this bond, assuring him 
that he might have confidence in C's integrity, and that  if he 
would make such contract C would certainly pay t0 him (B)  the 
debt which he owed to him; and A believed from B's representa- 
tions that if he made this contract he would not be called upon 
by B a s  a garnishee. ,4 agreed by a day certain to take up his 
bond and make payment to C, upon his deducting 12y, per cent 
rrom the amount thereof. After this contract was made, but be- 

. fore the day of payment agreed on, B sued out an attachment 
against C, and A was summoned as garnishee. Notwithstanding 
this summons, A complied with his contract with C and paid the 
money on the day. On this garnishment no judgment of con- 
demnation will be entered, and the garnishee shall be discharged. 

RICHARD RUSSELL sued ou t  an original a t tachment  against 
E d w a r d  P. Davis, then residing in the State of Virginia, and 

318 



N. C.] JULY TERM, 1810. 

Presley Eintorr was summoned as a garnishee, to declare 
whether he owed said Davis, and if so, to what amount. (469) 
Hinton appeared, and in  his garnishment stated that 
some time in 1804 he purchased from Davis a tract of land, 
paid down part of the purchase money, and gave six separate 
bonds to secure the balance; three of ~vhich bonds he had dis- 
charged, and as to the other three, he not finding it convenient 
to pay them as they became' due, had entered into a contract 
with Davis to allow him more than 6 per centunl per year upon 
the money, provided Davis would prolong the time of payment ; 
and the three bonds amounting to £801 15s. Od., currency of 
Virginia, had been surrendered to him, and he had given a 
new bond to Davis for the sum of £870, like money, and a longer 
time for payment had been given. H e  declared this last bond 
was given upon an usurious consideration. H e  further 
stated that some time after this new bond was given, (470) 
Davis came into this State, and that Davis, Russell and 
himself had frequent conversations upon the subject of the debt 
due by Davis to Russell, and also of the debt due by himself to 
Davis; that Russell urged him to make some other contract with 
Davis whereby the bond to Davis might be taken in, or, as Rus- 
sell expressed it, purchased i n ;  alleging that he, Russell, had 
full confidence that in that event Davis would discharge the debt 
due to him. That in consequence of Russell's persuasions and 
solicitations he made a contract with Davis for the taking in of 
said bond, believing from Russell's representations that he would 
discharge him from any garnishment in relation to the said 
bond. That shortly after he had made his contract with Davis 
as aforesaid, Russell sued out this attachment and had him 
summoned as a garnishee; that, notwithstanding this 
summons, he had fulfilled his contract s?ith Davis, and (471) 
had paid to him £500. Being asked what were the terms 
of the last contract between himself and Davis, he answered 
that he proposed to Davis to take up the bond by a day certain, 
if Davis would discount 12% per cent thereon, and pay him 
part in cash, part in tobacco, and assign to him bonds on de- 
mand for the balance; that Davis acceded to this proposition, 
and the day of payment happening after he had been summoned 
as a garnishee in this case, he had, notwithstanding the sum- 
mons, complied with his agreement and made the payment. 
Upon this statement of facts, it was submitted to this Court to 
decide whether the plaintiff was entitled to judgment of con- 
demnation against the garnishee. 

LOCEE, J. The garnishee has stated a t  full length the nature 
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of the debt, and the amount thereof, due to Davis a t  the time 
he was summoned a t  the instance of the present plaintiff, and 
the last contract made with Davis, under which he has paid 
the £500 which the plaintiff prays may be condemned for his 
use. H e  submits to this Court how far  he is liable to the plain- 
tiff's demands. To determine the extent of this liability it may 
be necessary to consider i t  on the ground of the debt due to 
Davis at  the time he was first summoned; and, secondly, on the 
ground of his second contract, by virtue of which the first debt 
was extinguished or surrendered to the defendant. As to the 
first, i t  is a general principle that a garnishee, when summoned 
by the plaintiff in attachment, is entitled to make every defense 
against such plaintiff that he would be entitled to make against 
the original contracting party, had he brought suit. For i t  is 
rather a case between them than between plaintiff and garnishee, 

inasmuch as the plaintiff's right to recover must depend 
(472) on some existing debt between garnishee and his cred- 

itors. I f ,  then, Davis had brought an action of debt 
upon the bond for £870, and Hinton had pleaded the statute of 
usury (as he has virtually done here), and the evidence showed 
to the jury that Davis had reserved to himself eight or ten 
pounds for the forbearance of every hundred pounds attempted 
to be secured by the bond, the jury must have found that the 
bond was given on an usurious consideration, and therefore 
void; and if void as between Davis and defendant, will be 
equally so between defendant and Russell. On that part of the- 
garnishment, therefore, no doubt can be entertained. 

But i t  is alleged that as defendant, by virtue of a second con- 
tract, and after he was suinnioned as a garnishee in this case, 
has paid over to Davis £500, he is liable to the plaintiff for 
that amount. This part of the case seems to indicate more than 
usual skill on the part of the plaintiff to circumvent and en- 
snare an honest, unsuspecting man. At whose instance was 
this second contract made? Did it not proceed from the inti- 
mations of the plaintiff himself? He  recommended this meas- 
ure to the defendant, at  the same time assuring him that he had 
fuIl confidence in the integrity of Davis, and if this contract 
was made by defendant, he felt certain that the debt which 
Davis owed him would be paid. R e  did not say, in express 
terms, that defendant should be discharged from his garnish- 
ment; but his mentioning, that if defendant made the contract 
he had full confidence that Davis, in that event, would pay his 
debt, that owing to these solicitations of the plaintiff, the con- 
tract was made, and in  full confidence that Russell would look 
to Davis for his debt, and discharge defendant, seem to be tan- 
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tamount to an express discharge. For, if defendant was or 
could be liable, there was no necessity to place any confidence 
in Davis, because the plaintiff had the law on his side to 
compel1 a payment from defendant, &-Davis act in any (473) 
way he pleased. But the case has impressed a belief upon 
the minds of a majority of the Court that plaintiff, knowing the 
bond to be usui*ious, and therefore his remedy gone against 
the garnishee, induced the defendant to change the nature of his 
debt to Davis, under a belief which he artfully enforced, that 
if defendant did so, he should not be called upon as a garnishee; 
and having induced defendant to make a positive contract with 
Davis, a contract which, he well knew, defendant would feel 
himself bound in  honor to comply with, he would lay hold of 
that circumstance to compel a second payment by defendant, by 
calling upon him as garnishee, after he had promised to Davis 

- the payment of the money in such way that plaintiff well knew 
as an honorable man he could not decline the payment. I f ,  
then, the plaintiff has made such declarations of his reliance 
upon the integrity of Davis as to induce defendant to pay such 
sum as was really and honestly due to Davis, but of which Davis 
had no legal means of compelling payment, he cannot after- 
wards have any claim on defendant. I f  he should be made lia- 
ble, he would be compelled to pay this debt twice, when, with- 
out the advice and influence of the plaintiff, he was not liable 
to pay any part of it. The statute of usury shielded him effect- 
ually. The defendant cannot reeover back the money which he 
paid to Davis, supposing it to have been paid upon an illegal 
consideration. 3 Term, 266; Doug., 468. We are therefore of 
opinion that no judgment of condemnation ought to be rendered 
against the garnishee, and that he ought to be discharged. 

HALL, J., contra. I think now, as I did in the case of Gee v. 
Warwick, 3 N. C., 354, that a garnishee has a right to avail 
himself of any legal defense which he might have in his power, 
were he sued in an action a t  law by his creditor. I f ,  in the 
present case, the debt due by the defendant to Davis was 
contracted upon an usurious consideration, it would fur- (4?4) 
nish a good plea to the defendant in  an action brought 
by Davis to recover it. The rights of the debtor are not im- 
paired by the absconding of the creditor; but to answer the pur- 
poses of justice the rights of the creditor so absconding are, by 
our act of Assembly, transferred to others to whom he is a 
debtor. I n  such case the garnishee is under the same moral as 
well as legal obligation to pay any debt to the plaintiff, the 
creditor of his creditor, that he felt himself bound by to pay it 
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to his creditor before he absconded. The plaintiff's claini, in 
this case, is as strong upon the defendant as if Davis had as- 
signed the bond in question to him. Although the garnishee 
may have a good defense against a recovery upon the bond, 
founded upon the act of Assembly made to prevent usurious 
contracts, he ought not, after having voluntarily relinquished 
it as to Davis, to be permitted to shelter himself under it as to 
Russell. He was under no tie, legal or moral, to pay a cent to 
Davis; but, except as to this defense, he was under both to pay 
it to Russell. I f  he was disposed not to retain another man's 
money unconscientiously, he should have well considered whose 
money it was. His conduct to Davis proves very clearly that 
he did not intend to avail himself of that defense, but to pay 
what was really due. But he paid it to a person who was not 
entitled to receive it, either on equitable or legal principles. 
The plaintiff ought not thereby to be injured. I n  short, I think . 
that as the garnishee has relinquished the only defense he had 
at  law (which is fully evinced by his second contract with 
Davis), he stands, as to the present plaintiff, as if such defense 
never had been in his power; and that having paid the money 
to Davis, he paid it in his own wrong, and of course should be 
compelled to pay it again to the plaintiff, whose ~noral  right to 
receive it cannot be questioned, and whose legal olaim to it the 

defendant should not be permitted to dispute, after hav- 
(475) ing renounced the benefit of the only plea which, from 

his garnishment, he could with any success have relied 
upon. 

JAMES EXUM T. EIYDER A. DAVIE AND WIFE AKD . 

I-IARWOOD JONES. 

From Northampton. 
1. A devised his manor plantation to his son B, in trust, to apply and 

pay over the rents and profits to another son, C, during his life, 
and after the death of C he devised the plantation to B in fee 
simple. In 17W B conveyed the plantation to C in fee, with a 
proviso, "that if C should die without a child or children, the 
plantation should revert to B and his heirs." B died in 1794, 
intestate, leaving two children, D, a son, and E, a daughter. At 
the time of his death, D, his son, was heir at law. In 1795 the 
Legislature declared that sisters should be admitted to inherit 
lands equally with the brothers, to hold with' the brothers as 
tenants in common. In 1798 C died without leaving any child: 
and a question arose, Whether D, who was the heir of his father 
at  the time of the descent, or D and E, who were the heirs at 
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law a t  the time the reversionary interest of the father fell into 
possession, were entitled to the rents and profits of the planta- 
tion. 

2. Held, that  E was entitled equally with D ;  for whoever claims a 
fee simple by descent from one who mas first purchaser of the 
remainder or reversion expectant on a freehold estate must make 
himself heir to such purchaser a t  the time when such remainder 
or reveqion falls into possession. 

3. And the pleadings in a writ of formedon in remainder or reverter 
show that  he who is heir a t  the time of the contingency hap- 
pening and the lands falling into possession, is to take, and not 
he that is heir a t  the death of the first purchaser or donor. For 
in formedon in descender, the Court stating the gift to the first 
donee, expressly avers a descent from him to A, his son and heir, 
then to B, his son and heir, and then to the demandant, his son 
and heir. But in formedon in remainder and reverter, the Court 
only avers the happening of the contingency on which the lands 
were to go over or revert, and that on its happening the lands 
ought to  go over or revert to the demandant, who now claims as 
cousin and heir of the first purchaser or donor. 

4. The interest of the first purchaser of a remainder in fee, or the 
donor of a reverter in fee, is to him and his heirs forever; and 
on his death, whatever interest vests in  his heir, is t o  him 
and his heirs forever. This interest,, although vesting in (476) 
the heir of the first purchaser or donor and his heirs, is 
subject to be divested out of his heirs by any subsequent event 
which makes them not heirs to the first purchaser or donor at 
the time when the reversion falls in. As the law of descents has 
not been changed in England, the books show no case decided 
there in which the estate has by any subsequent event been 
divested out of the heir of the first purchaser or donor in whom 
it has once vested; and, therefore, if the remainder or reversion 
once vested in him, he continued to be heir to the first purchaser 
or donor, a t  the falling in of the reversion, if he so long lived; 
but such heir does not take an interest to himself and another 
to his heirs; and a s  the interest which he takes to his h&s is 
liable to be dkested by subsequent events, making his heirs not 
heirs to  the first purchaser or donor a t  the time when the re- 
mainder or reversion falls into possession, so his interest may 
be divested by a public and general law, making l ~ i m  not heir 
to the first purchaser or donor a t  the time when the r e m a i ~ d e r  
or reversion falls in. 

5. Here the reversionary interest fell in in 1798, a t  which time the 
act of 1795 had made D not the sole heir to the donor, and had 
declared tha t  D and E should then be considered heirs to  him. 
And it  is a common case in law for lands to vest in one sub modo 
only, so as to be divested by a subsequent event, and vested in 
another. It occurs, (1) E% institutione leyis in every instance 
where on the death of a tenant in fee or in tail his lands descend 
to his daughter, uncle, etc., and afterwards a son is born, who 
shall enter upon the daughter, etc., and divest the estate which 
she took by descent. ( 2 )  E$ pro~isione Izminis, a s  where lands 
a re  settled or devised to the use of the husband and wife for 
life, remainder to such one or more of their children a s  they 
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shall appoint; and in default of such a'ppointment, to all their 
children as tenants in common. There, on the birth of one 
child, the remainder vests solely in i t ;  but on the birth of the 
second, and so on t o t i e s  yrcot ies; and if the father and mother 
make an appointment, then the whole remainder is divested out 
of the children as tenants in common, and vested according 
to the appointment. 

6. So if, on the death of B, an interest vested in his son 4, one moiety 
of the interest was divested by the act of 1795, and D and E 
became entitled each to a moiety of the lands, and, of course, to 
a moiety of the profits. 

HARWOOD JONES devised his "manor plantation, and all the 
land adjoining the same, to his son John Jones, in trust, to 
apply and pay over annually the rents and profits of the same 
to the use of another son, Harwood Jones, for and during his 

natural life; and after the death of the said Harwood 
(477) (the son) to John in  fee simple." I n  1790, and shortly 

after the death of Harwood Jones, the devisor, John 
Jones conveyed the said manor plantation to his brother Har- 
wood Jones, in fee, with a proviso, ('that if the said Harwood 
Jones should die without child or children, the said manor 
plantation should revert to the said John Jones and his heirs." 
Harwood Jones died in 1798, without leaving any child or chil- 
dren, or the issue of such; and John Jones died in 1794, intes- 
tate, leaving two children, Harwood and Elizabeth, since inter- 
married with Hyder A. Davie. James Exunl was appointed . 
guardian to the said Harwood and Elizabeth, and received the 
rents and profits of the said manor plantation; and not being 
able to determine who was entitled to the said rents and profits 
--whether they belonged exclusively to Harwood, or were to be 
divided between him and his sister Elizabeth; and as Mr. 
Davie, in right of his wife, Elizabeth, claimed the moiety of 
the rents and profits, he filed this bill in the Court of Equity 
for Northampton County, against Harwood Jones and Hyder 
A. Davie and Elizabeth, his wife, to compel them to interplead, 
settle and adjust their rights and demands between themselves, 
so that he might be enabled to pay the said rents and profits 
with safety to himself. H e  appended to his bill the usual affi- 
davit that he did not file the bill in collusion with either of the 
defendants, but from a desire to avoid being doubly vexed con- 
cerning the matters contained therein. 

The defendants put in their answers, Harwood Jones insist- 
ing that the whole rents and profits belonged to him, and Hyder 
A. Davie and wife insisting that one moiety thereof belonged 
to them. The case was sent to this Court upon the bill and 
answers, for the opinion of the judges. 
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Fitts for Harwood Jones. 
Browne for Hyder A. Davie and wife. 

(478) 

Brozune for Davie and wife: The first questions which p r e  
sent themselves in this case are, (1) whether the heirs of John 
Jones are entitled to the lands, the profits of which are now in  
controversy, and (2) if they be entitled, who are his heirs? 

By the will of Hamood Jones the elder, his son Harwood 
Jones was tenant for life, with a clear remainder to his other 
son, John Jones. But John Jones, by deed of bargain and sale, 
conveyed the said lands to his brother Harwood in fee, "Pro-  
v ided,  n e v e ~ t h e l e s s ,  and upon this express condition, that if the 
said Harwood Jones should depart this life without a legitimate 
child or children, then in that case the said lands, etc., are to 
revert to and become the property of the said John Jones, his 
heirs and assigns, forever, in as full and ample a manner, to all 
intents and purposes, as if this present indenture had never been 
made." I f  this had been a feoffment or other common-law con- 
veyance, the feoffee would have taken a fee simple on condition. 
Go. Lit., 203, a ;  204, 331, 311, 372. And on his dying without 
child or children, the feoffor might have entered and been seized 
of his former estate. Go. Lit., 325, 202, a. 

A condition may either confirm or defeat a fee simple. Co. 
Lit., 207, a. 

But this conveyance was a bargain and sale to operate by the 
statute of uses (2 B1. Com., 338) ; and on such conveyance a 
fee may be limited on a fee, provided the contingency on which 
i t  is so limited is not too remote. The D u k e  of Norfolk 's  case 
arose on a deed, and was a springing trust after an estate tail 
in  a term. An estate tail in a term gives the whole interest 
therein, because i t  cannot be docked by fine,or recovery, and so 
tends evidently to perpetuity. Fearne's Essay on Remainders, 
etc., 5, 349, 414. A common recovery suffered by tenant in tail 
barred all remainders and reversions on account of the 
supposed recompense. 2 B1. Com., 360. But conditions, (479) 
conditional limitations, shifting uses and trusts, result- 
ing uses and trusts, etc., which were only to have operation after 
the termination of a fee simple, being of no value in the eye 
of the law, no recompense was awarded them, and therefore they 
were not bound on that ground; but on the absurd notion that 
the recoverer was in possession of the estate tail, which, in con- 
templation of law, will ever continue to subsist. 2 B1. Corn., 
360; Fearne's Essay, 67, 72 (Powell's edition). But a recovery 
by tenant in  fee simple did not bar them; for he, having the 
whole estate, would be entitled to the whole recompense, and 
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there being no previous estate tail, there was no room for the 
notion of its continuing to subsist. This is the foundation of 
the rule limiting them to take effect within a life in being and 
twenty-one years after. 

I n  the case before the Court the bargainee was tenant in fee 
simple, and n'o recovery has or could have been suffered. I t  is 
therefore submitted that the heirs of John Jones are clearly 
entitled to the lands, the profits of which are in dispute in 
this case. 

The second question is, Who are the heirs of John Jones 
entitled to these lands? At the death of John Jones, his son 
was his sole heir; but at the death of Harwood Jones, the bar- 
gainee, in 1798,'when the reversionary interest of the said John 
fell into possession, his son and his daughter were equally enti- 
tled;" and the question is, whether the son, who was heir at the 
death of his father John, or the son and daughter, who were 
the heirs at law at the death of Hamoood, the bargainee, and 
the falling into possession of the reversionary interest, are 

to take. 
(480) Whoever claims a fee simple by descent from one who 

was first purchaser of the remainder or reversion expect- 
ant on a freehold estate must make himself heir to such pur- 
chaser at the time when such remainder or reversion falls into 
possession (Go. Lit., 116, 7, 146, 15 a ;  3 Go., 42; Fearne, 449, 
534; 2 Will., 29) ; and although the particular reason given in 
the case in Wilbon, against the plaintiff, was that she was not 
of the blood of the first purchaser, yet that would not govern 
the case from Lord Coke, as the father and the sister of the 
whole blood were of the blood of the first purchaser. I t  must 
therefore be the general one assigned by Fearne, "that she was 
not heir at the time of the contingency happening and the 
estate falling into possession." 

I n  formedon in descender, the Court stating the gift to the 
first donee, expressly avers a descent from him to 8, his son 
and heir, then to B, his son and heir, and then to the defend- 
ant, his son and heir. Go. Ent., 317, 320, etc. But in forme- 
don in the remainder and reverter the Court only avers the 
happening of the contingency on which the lands were to go 
over or revert; and that on its happening the lands ought to go 
over or revert to the defendant, who now claims as cousin and 
heir of the first purchaser or donor; and only under a scilicet 
shows how he is cousin and heir. Rast. Ent., 375-6; Cok. Ent., 

*By the act of 1795, sisters were admitted to inherit lands equally 
with the brothers, to hold with the brothers as tenants in common. 
-REPORTER. 
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329, 338, 340. What is laid under a videlicet is mere form, 
not traversable by the defendant; nor is the plaintiff obliged 
to prove it, but may support his general allegation of being 
cousin and heir by proof of any other facts. Hob., 105-6. As 
the accuracy and scrupulous precision of ancient pleading, and 
the necessity that a party was under of averring everything 
material to his claim, are well known, and as the demandant 
in remainder or reversion only averred that at the time the 
contingency happened and the lands were to come into posses- 
sion, he was heir to the first purchaser or donor, these prece- 
dents appear to be strong evidence that-he who was heir 
at the time of the! contingency happening and the lands (481) ' 

falling into possession, was to take, and not he that was 
heir at the death of the first purchaser or donor, or those claim- 
ing under him. The same doctrine is strongly laid down by 
Brampton, C. J., and Berkley, J., in Cro. Car., 411, and agreed 
to by Jones and Croke, JJ. ,  although they differed from the 
others in &he determination of that case upon the custom. But 
Croke reports himself and Jones as having said: "If lands vest 
in an heir by reason of a contingency, although another heir 
more near comes in esse, it shall never be divested; and he who 
will after claim ought to claim from him in whom the estate 
vested." The two cases which they cite in support of this doc- 
trine are both stated in Go. 65, a, and show that by the term 
"vest" they meant vesting in possession on the happening of 
the contingency. Indeed, they could mean nothing else, for an 
interest, while i t  depends on a contingency, is not a vested in- 
terest, and is therefore called contingent. So that this doctrine 
has no bearing on the case now before the Court. Both cases 
are, however, well explained, and the dictum itself shown not 
to be law, in 1 Go., 69 a ;  Cro. Car., 87; Hob., 3 ;  3 Go., 61, b. 

The interest of the first purchaser of a remainder in fee, or 
the donor of a reverter in fee, is to him and his heirs forever; 
and on his death, whatever interest vests in his heir is to him 
and his heirs forever. But the cases already cited show that 
this interest, although vesting in the heir of the first purchaser 
or donor and his heirs, is subject to be divested by any subse- 
quent event which makes them not heirs to the f i s t  purchaser 
or donor ad the time when the reversion falls in. I t  is true that 
none of these cases show that the estate may, by. a subsequent 
event, be divestd out of an heir of the first purchaser or donor, 
in whom i t  has once vested; but only that it shall not descend 
from such heir to his he~irs, which must be owing to the law 
of descent's never having been changed in England eince we 
have any reports of cases decided there; and, therefore, if the 
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(482) remainder or reversion once vested in a person as heir of 
the first purchaser or donor, he continued to be heir to 

the first purchaser or donor a t  the falling in of the reversion, 
if he so long lived; but such heir does not take an interest to 
himself and another to his heirs; and if the interest which he 
takes to his heirs is liable to be divested, and has been divested 
by subsequent events, making his heirs not heirs to the first 
purchaser or donor at  the tinie when the reversion or remainder . 
fell into possession, why should not his interest be liable to be 
divested and actually be divested by a subsequent event (the 
passing of a public and general law) making him not heir to the 
donor or first purchaser at  the time when the reversion or 
remainder fell into possession? 

It is imposqible to ascertain when this rule of law was first 
established; but it was probably after that which, in opposition 
to the principles of both natural and feudal law, excluded the 
children of different venters from inheriting from one another 
the lands of their common ancestor; and one beneficial conse- 
quence, if not a cause of it, i s  the avoiding of some extreme 
hardships under the latter rule: ex gratia, if John Jones had 
had two sons by different venters, and no other relations what- 
ever, and died, then the son by the first venter had died, and 
then Hanvood Jones, the bargainee, had died, living the son by 
the second venter, by this rule the son by the second venter 
would inherit; whereas, if the reve~rsion had vested in the son 
by the first venter, that then must have continued in him and 
his heirs, and could not be divested by any subsequent event 
making him or his heirs not heirs to the first donor at the time 
of the reversion falling in, the son by the second venter could 
not, at common law, inherit, but the lands would escheat. I n  
Cunningham v. Moody (1 Ves., 174) Lord Hardzuickp says, in 
a similar case: "The Court never is sorry to see this happen 

between brothers and sisters of the half blood by the 
(483) same father; i t  both answers the intention and rule of 

nature." I t  is also in strict conformity to the great 
principles of inheritance: i t  admits all the blood of the first p u p  
chaser, and none but the blood of the first purchaser. 

I t  is common sense in law for lands to vest in one sub modo 
only, so as to be divested by a subsequent event and vested in 
another. I t  occurs en: institutione legis in every instance where, 
on the death of a tenant in  fee or in tail, his lands descend to 
his daughter. brother, uncle, etc., and afterwards a son is born 
or other nearer heir; the after-born issue shall enter upon the 
sister, brother uncle, etc., and divest the estate which he or she 
took by descent. Co. Lit., 11, b ;  Corn. Dig. Descent, ch. 2, 
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Exnx V. DAVIE. 
- -- --- - -- -- 

et  rnultis aliis. So it occurs often e x  provisione h o m k i s ,  as 
where lands are settled or devised to the use of the husband 
and wife for life, remainder to such one or more of their chil- 
dren as they shall appoint; and in default of such appointment, 
to all their children as tenants in common: there, on the birth 
of one child, the remainder vests solely in i t ;  but on the birth 
of a second child, one moiety of the remainder is divesked out 
of the first child and vested in the second, and so on to t ies  
p o t i e s ;  and if the father and mother make an appointment, 
then the whole veiriaiiider is divested out of the children as 
tenants in common, and vested according to the appointment. 
Cuncnjfigham v. M o o d y ,  1 Ves., 174; 4 Term, 30. Thus, if on 
the death of John Jones an interest vested in his son Harwood, 
one moiety of that interest was liable to be divested, and was 
actually divested by the act of Assembly of 1795, and each of 
the defendants is entitled to a moiety of the lands, and of course 
$0 a moiety of the profits. 

Rut i t  is contended that on the death of John Jones no 
interest whatever descended to or vested in his son Harwood. 
Wherever the vesting of an estate, either in interest or in pos- 
session, depends on a contingency which, by possibility, may 
never happen, i t  is called a possibili ty; and the old 
a~thorit~ies did not perhaps distinguish between them. (4841 
But the law for a number of years past has distinguished 
and made a wide difference between them. The first, where the 
vesting in interest depends on a contingency which, by possi- 
bility, may never happen, is called a bare or naked possibility, 
and has no existence until the event happens. It is a mere hope 
or expectation, such as an heir apparent has during the life of 
his father, and of course cannot be disposed of. The second, 
where the vesting in possession on ly  depends on a contingency 
which, by possibility, may never happen, is called a possibility, 
coupled with an interest; or there is a present existence in in- 
terest, although the taking effect in possession depends on a 
future event (1 H. BI., 537) ; and it has been decided by degrees 
' that these last are descendible, releasable, assignable and devis- 
able. 3 Term, 93, 95. It is admitted that John Jones, the 
donor, had a possibility coupled with an interest: i t  was de- 
scendible to his heirs, and he might have disposed of it from 
his heirs, either by release, assignment or devise. But on his 
death his son took no such interest. ;It was not dascendible 
from him to his heirs. I f  he had died in the lifetime of his 
uncle, his father's heirs and not his would have been entitled at 
the death of his uncle, as has h e n  shown already. He could 
not devise it ( 3  Lev., 427), nor could he assign i t ;  for devisable 
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and assignable are convertible terms, a devise being only an 
assignment in  contemplation of death. The son of John had 
not, therefore, during the life of his uncle, a possibility coupled 
with an interest; but only a bare, naked possibility, a mere 
hope or expectation that he would be heir to his father at  the 
death of his uncle. The Legislature have disappointed this 
expectation by the act of 1796, declaring his sister should in- 
herit equally with himself; so that these lands and the profits 
thereof must be equally divided between them. 

No inconvenience, even a t  the common law, could have 
(485) resulted from considering such possibility as in abeyance 

or suspension, on the death of the donor or first pur- 
chaser. The uncle was tenant in fee simple, constituted a com- 
plete feudal tenant, was dispunishable of waste, could pray in 
aid of no remainderman or reversioner, could even bring or 
defend a writ of right; and the power of alienation could only 
be restrained during the period which lapsed between the deat4 
of John Jones and his brother Harwood Jones. 

BY THE COURT. For the reasons given by the counsel in the 
argument of this case on behalf of Davie and wife, we are of 
opinion that they are entitled to a moiety of the rents and 
profits received by the guardian. Judgment accordingly. 

Cited: Gentry v. Wagstaf f ,  14 N. C., 278 ; Law~ence v. Pitt, 
46 N. C. ,  348. 

THE WARDENS O F  T H E  POOR O F  GRANYILLE COVNTY v. 
WILLIAM M. SNEED. 

From Gran?jilZe. 

The act of 1808, ch. 12, see. 3, declares the appointment of deputy 
clerk of the County Court to be incompatible with the office of 
a justice of the peace; and further declares "that if, after the. 
passing of ,the act, any person holding the Mice of justice of 
the peace shall accept the appointnlent of deputy clerk, his of- 
fice as  a .justice of the peace shall be racated; and if, being 
deputy clerk, he accept the office of justice of the peace, his ap- 
pointment as deputy clerk shall be racated; and if any person 
shall presume to act in any of the said offices contrary to the 
true intent and meaning of the act, he shall forfeit and pay the 
sum of fifty pounds." This act does not extend to the case of a 
man who TTas both deputy clerk and justice of the peace before 
the passing of the act, and who subsequently continued to act 
as a justice of the peace without resigning his appointment as 
deputy clerk. 
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THIS was an action of debt, brought to recover the penalty of 
£50, imposed by the act of 1808, ch. 12, see. 3, which 
declares that ('the following appointments are declared (486) 
to be incompatible with the office of a justice of the 
peace, that is to say, clerk of the Court of Pleas and Quarter 
Sessions, deputy cbrk thereof, deputy sheriff, constable and 
county trustee; and any who now holds or may hereafter 
accept the office of justice of the peace, and who shall accept of 
any of those appointments in the same county, shall thereby 
vacate, his said oiiice; and any person holding either of these 
appointments, who shall accept the office of justice of the peace 
in the same county, shall thereby vacate his said appointment; 
and every person who shall presume to act in any of these 
offices, contrary to the true intent and meaning of this act, shall 
forfeit and pay the sum of £50, to be recovered in  any court 
having cognizance thereof, in the name of the wardens of the 
poor for such county, and to be applied by them to the use of 
the poor." The defendant had been duly appointed and com- 
missioned as a justice of the peace for Granville County, and 
had taken the oaths prescribed by law for his qualification be- 
fore the passing of this act. H e  had also been duly appointed, 
and had qualified as deputy clerk of the Court of Pleas and 
Quarter Sessions for Granville County before the passing of 
this act; and he continued to act as a justice of the peace in the 
said county after the act went into operation, without having 
resigned his appointment as deputy clerk of said court. It was 
submitted to the Supreme Court to decide whether the plain- 
tiffs were entitled to recover. 

BY THE COURT. This being a penal act, is to be construed 
strictly. The case of the defendant is not within the letter of 
the act. The offense charged against the defendant, for which 
the forfeiture is sought to be recovered, is "acting as a justice 
of the peace after the act went into operation, without resign- 
ing his appointment as deputy clerk of the County Court." 
I f ,  subsequently to the passing of the act, he had ac- 
cepted the appointment of deputy clerk, his office of (487) 
justice of the peace would have been thereby vacated; 
if, being deputy clerk, he had subsequently to the passing of the 
act accepted the office of justice of the peace, his appointment 
as deputy clerk would thereby have been vacated. This must 
be construed t6 be the true intent and meaning of the act; and 
the act declares that if any person shall presume to act i n  any 
of the said ofices, contrary to the trus tntent and meaning 
of the act, he shall forfeit £50. The defendant's case does not 
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come wi th in  ei ther  b ranch  of the  act. H e  did not, a f t e r  the  
passing thereof, e i ther  accept t h e  appo in tmen t  of d e p u t y  clerk 
o r  t h e  of ice  of justice of the peace. H e  held both before t h a t  
act passed. Let  judgment be entered f o r  the  defendant. 

JAMES CBITCHEE a SAMUEL WILBER.  

F r o m  Gran?jille. 

1. Circumstances which incline the Court to construe a transaction 
to be a conditional sale, and not a mortgage-among others: 
(1) The money advanced being equal, or nearly so, to the value 
of the goods conveyed; ( 2 )  a stipulation in the contract of the 
parties, that he who advances the money and receives the goods 
shall hold the goods subject to the claim of him from whom 
he receives them, until a particular day, and subject to his 
loss if they be destroyed by that  day;  but to hold them free 
from such claim after the day, and subject to his own loss if they 
be destroyed or perish after the day. 

2. Critcher being in want of money, applied to Walker, who advanced 
to him £70, and he thereupon placed in Walker's possession a 
negro girl, to work for the interest of the money to a particular 
day, up to which day Critcher mas a t  liberty to pay the money 
and take the negro back; and if the negro died before that  day, 
Critcher was to bear the loss; if after the day, and the money 
was not paid by the day, Walker was to  bear the loss. £70 ~ v a s  
the ralue of the neqro girl a t  the time Walker received her into 
possession. Twelve years afterwards, when the negro girl had 
grown up and had several children, Critcher tendered the money 
and demanded the negroes. Walker refused to deliver them. 
and Critcher Bled his bill, praying to be permitted to redrem 
the negroes, treating the transaction between him and Walker 
as  a mortgage. Bill dismissed; for a s  £70 was the value of the 
negro girl, and Walker was to bear the loss if she died after 
a particular day, the Court will construe the contract to be a 
co~rditio~tal sale, and not a mortgage. 

3. In mortgages the want of a covenant for the repayment of the 
mortgage money is no bar to a redemption, nor in such case is 
the mortgagee without remedy, although the goods be destroyed, 
or not of 'value sufficient to pay the debt. In equity he may 
recover the money from the mortgagor, for every mortgaqe im- 
plies a loan, and every loan a debt. 

THE bill charged t h a t  complainant,  being i n  want  of money, 
applied t o  t h e  defendant, i n  1785, to  loan to h i m  the  s u m  of 
£70, Vi rg in ia  currency, a n d  t h a t  the  defendant agreed to loan 
the money, provided complainant would place i n  h i s  posses- 
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sion a negro woman named Mag. as a security for the money, 
and to work for the interest thereof; that complainant thereupon 
received the money, and delivered the negro woman to 
defendant, and a t  the same time executed a bond to the (489) 
defendant for the money, and defendant had the bond 
still in his possession. The bill then charged that the negro 
woman had had five children since she was delivered to the 
defendant; that complainant had in 1797 tendered to defend- 
ant the sum of S70, Virginia currency, and requested defend- 
ant to surrender to him Mag. and her increase; that defendant 
refused to accept the money or surrender up the negroes. The 
bill prayed that complainant might be permitted to redeem, etc. 

The defendant i11 his answer admitted that he had advanced 
£70, Virginia currency, to the complainant, but averred that 
he took complainant's bond for the repayment thereof on 25 
December, 1786; and that he took the negro woman Mag. into 
his possession on the following terms, viz., that she was to re- 
main in his possession until the said 25 December, at which 
time complainant was to be at  liberty to take her back, upon 
paying the money advanced, without interest; but if complain- 
ant failed to pay the money by or on that day, she was to be- 
come the absolute property of the defendant. That the bond 
was given to secure the debt in the event of the negro's death 
before 25 December; that i t  was agreed, if she died before that 
day, the loss should fall on the complainant. If she died 
afterwards, the loss should fall on the defendant. The defend- 
ant also relied upon the length of time, and insisted that in 
analogy to the statute of limitations, the court ought to re- 
fuse any aid to the complainant. 

The answer being replied to, sundry issses were made up 
under the direction of the court, and submitted to a jury, who 
found, (1) That defendant had kept possession of the bond 
for £70, Virginia currency, from the time i t  was given, and 
had not offered to return i t  to the complainant: (2)  that 570, 
Viixinia currency, was the value of the negro girl Mag. 
a t  the time she was delivered to defendant in  1785; (490) 
( 3 )  that she was to remain in possession of defendant, 
subject to the da im of the complainant, until 25 December, in 
that year, and up to that day complainant was to pay no interest 
upon the money advanced to him by defendant, but the ne- 
gro's work should be for the interest; (4) that complainant 
was to bear the loss if the negro died hefore 25 December, and 
the defendant was to bear the loss if she died after that day; 
(5)  that complainant had not paid the money due on his bond, 
nor applied to the defendant to have it surrendered up to him. 
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The case was sent to this Court upon the bill, answer, repli- 
cation to the answer, and findings of the jury. ' 

HALL, J. The allegations of the complainant's bill exhibit, 
in almost all respects, the features of a mortgage; the answer 
of the defendant, those of a conditional sale. But as neither 
are evidence, except against the party from whom they come, 
we must have recourse to the facts as found by the jury. I t  is 
of importance to keep in view that one of these facts is that 
570, Virginia currency, was the value of the negm at the time 
she went into the possession of the defendant-a circumstaace 
which does not happen in mortgages, but is often found in 
conditional sales. A circumstance in which the transaction 
resembles a mortgage is this, that if the negro died before 25 
December, 1785, the complainant was to bear the loss; on 
which account he gave his bond for the money. The defend- 
ant, in his answer, states that the bond was given to secure the 
debt if the negro died before that day. Although the jury do 
not find expressly that the bond was given for that and no 
other purpose, yet they find that which is tantamount to it, for 
they find that the defendant was to bear the loss in case the 
negro died after 25 December, 1785; which finding seems to 
distinguish the case from a mortgage, for if the negro -had 

died after that day, and suit had been brought upon the 
(491) bond for the money, a court of equity would have en- 

joined the proceedings, if this fact had been made to ap- 
pear; the consequence of which would have been that the de- 
fendant must have borne the loss. This is not like the case 
of a mortgage reported in 2 Atk., 496 (and the same principle 
is to be found in many other cases), '(that in mortgages the 
want of a covenant for the repayment of the mortgage money 
is no bar to a redemption." For although there is no bond or 
covenant for the payment of the mortgage money, yet the 
mortgagee is not without remedy. See King v. King, 3 P. 
Wms., 388, and Lord Hardwicke's decree thereon, cited'bg 
Lord Talbot, which was the case of a ship mortgaged and then 
taken at  sea, and there was no covenant for the payment of the 
money. Although the ship could not be said properly to be in 
the nature of a pawn, since the mortgagor had gone in her to 
sea, yet the executors of the mortgagor were decreed to pay 
the money for which the ship was mortgaged. For i t  is said 
in  these cases that every mortgage implies a loan, and every 
loan a debt. 1 P. Wms., 271, 291. So in case the mortgagor 
be evicted, or the property mortgaged be not of value sufficient 
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to pay the debt, as agreed by the counsel in Howell v. Price, 
id., the mortgagee might in equity recover the money against 
the mortgagor. But  in this case, if the negro woman died; i t  
was the loss of the defendant : and with res~ec t  to him it cannot 
be said, as in case of mortgages, that there is a debt due. As 
the negro has lived and become valuable by her increase, the 
defendant is entitled to the benefit arising therefrom. Agreea- 
bly to the complainant's view of the case, the defendant might 
lose. but could not gain. As defendant has run the risk of a " 
A-A-1 1 
W L ~ L I  LOSS, he shall have the gain that has been made. As to the 
length of time, it is only necessary to remark that under the 
particular circumstances of this case it strongly fortifies the 
defendant's situation. Let the bill be dismissed. 

CORNELIUS WINGATE r. THE EXECUTORS O F  GIBSON ET AL. 

From Payetteville. 
' . 

A, having recovered a judgment against B, sued out a Ji. fa., and 
before the return of it he died. After his death, he having no 
representative, another fi. fa. was sued out in his name. This 
f i. fa. set aside as having issued erroneously. 

AT April Term, 1805, of Fayetteville Superior Court, Cor- 
nelius Wingate rec'overed a judgment for £1,000 against John 
McAlister and the executors of William Gibson. A fie& 
facias was sued out, returnable to October Term, 1805, and 
defendants, having filed a bill in equity for that purpose, ob- 
tained aninjunct ion as to $700 of the judgment. Another 
fieri facias was issued from October Term, 1806, returnable to 
April Term, 1807, upon which nothing was done. At April 
Term, 1807, there was a suit pending in the same court at  the 
instance of the executors of William Gibson v. Cornelius Win- 
gate, and at  that term the death of Wingate was suggested in 
that suit. At October Term, 1807, another fieri facias was 
sued out upon the judgment aforesaid, in the name of Cor- 
nelius Wingate, returnable to April Term, 1808; and at  this 
term a motion was made to set this fi. fa. aside for having 
issued irregularly, the sheriff havigg done nothing upon either 
of the fi. fa's issued in the lifetime of Wingate; he having died, 
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and his death being suggested of record before the issuing of 
the last f i .  fa .  and he having no representative before the court. 
The motion was sent to this Court. 

BY THE COURT. Let this motion be allowed, and the fi. fa. 
be set aside. 

Cited:  Aycock v. Harr ison,  65 N. C., 9. 

DEN ON DEMISE OF JOHN WILSAY AND WIFE V. MALACHI 
SAWYER AKD WIFE. 

F r o m  Camden. 

,4, being seized of lands, dies intestate in 1802, leaving a brother and 
sister, also a widow and two children; each of the children dies 
intestate and without issue. The lands do not go to the mother, 
but to the uncle and aunt of the father. 

THIS was a question of descent. John Watkins being seized 
of the land, died intestate in 1802, leaving a Swidsw apd 
two children, John and Mary. Mary died intestate and with- 
out issue, and shortly afterwards John died intestate and with- 
out issue, Ieaving his mother (wife of the defendant Sawyer) 
him surviving. John Watkins the elder left a brother named 
Niles, and a sister named Anne, who is the wife of John Wil- 
say, the lessor of the plaintiff. Niles conveyed to Wilsay, and 
Sawyer and wife having gotten possession of the lands, Wilsay 
brought this ejectment. The question was, Whether upon the 

I death of John Watkins the younger, intestate and without 
issue, the lands descended to his uncle and aunt, the brother 
and sister of his father, or to his mother. 

BY THE COURT. John Watkins the younger took the lands 
by descent from his father. I n  such case the'mother is not 
entitled to the lands upon his death, either under section 7 of the 
act of 1784, ch. 22, or section 2 of the act of 1787, ch. 19. The 
lessors of the plaintiff are entitled to the land. Let judgment 
be entered accordingly. 

, 
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(494) 
DEN ON DEMISE OF LINDSEY AND WIFE v. JOHN BURFOOT. 

From Camden. 

1. Testator devised his lands "to be divided between his daughters, 
Amey and Jaca; and if either of them died before they came 
of age or married, the share of the one so dying to vest in and 
belong to the other." Jaca married and died before she came 
of age,'in 1792. She had a brother, who died in her lifetime, 
leaving children, mho vere her heirs at !aw under the act of 
1784, ch. 22, sec. 3. The lands devised to Jaca vested absolutely 
in her upon her marriage, and upon her death descended to 
her heirs at law. 

2. The Court will not construe the word or copulatively, so as to 
render the happening of both events, viz., Jaca's marriage and 
her death under age, to be necessary to the absdute vesting 
of the estate in her, unless it be necessary to carry into eEect 
the intent of the testator; and where no intent appears render- 
ing such a construction necessary, the word or shall be construed 
disjunctively. 

THE question in this case arose upon the will of Robert Bur- 
foot, who, beling seized of the lands mentioned in the declara- 
tion, devised them with certain personal estates "to be.divided 
between his daughters, Amey and Jaca;  and if either of them 
died before they became of age or married, the share of the one 
so dying should vast in  and belong to the other." Jaca mas- 
ried and died before she came of age, in  1792. She had one 
brother, who died in her lifetime, leaving children, and these 
children .were helr heirs a t  law under the act of 1784, ch. 22, 
sec. 3. Her sister Amey married Lindsey, the lessor of the 
plaintiff. And the question was, Whether Amey was entitled 
to the lands under the limitations of the will, or whether they 
descended to the heirs a t  law of Jaca, under whom the defend- 
ant claimed. 

BY THE COURT. I t  is contended for the lessors of the plain- 
tiff that both events, to wit, the marriage of Jaca and her 
death under age, must happen before the lands vested absolutely 
in  her and defeated the limitation to Amey; and that the word 
or ought to be construed copulatively as and. I f  it were 
necessary to resort to this construction to carry into effect (495) 
the general intent of the testator, the Court would do i t ;  
but there is no good reason in this case for giving to the word 
or any other than its ordinary meaning; there is nothing from 
which the Court can infer that the testator did not intend that 
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the estate should vest absolutely in Jaca, upon the happening of 
either event; and one of them having happened, we are of 
opinion the lands vested absolutely in her, and descended to her 
heirs at law. Judgment for the defendant. 

Cited: Turner v. Whitted, 9 N. C., 619. 

ANDREW GIBSON v. JESSE LYNCH. 

From Gudford. 

1. A having recovered a judgment against B in the County Court, B 
prayed a n  appeal to the Superior Court, which was granted, 
upon his entering into bond with one security only. On motion 
of A, in  the Superior Court, the appeal was dismissed. 

2. The act of 1777, ch. 2, declares that  "before either plaintiff or de- 
fendaht shall obtain a n  appeal to the Superior Court, he shall 
enter into bond with two sufficient securities." Giving bond with 
two sufficient securities is a condition precedent, which must be 
complied with before the County Court have the power to grant 
an appeal. 

3. The motion to dismiss may be made a t  any time. Therefore, B, 
having filed with the clerk of the Superior Court a transcript 
of the record, a t  April Term, 1807, and the case remained 
on the docket until April Term, 1810, during which time sundry 
orders were made in it, a motion to dismiss was allowed. 

THIS was a motion to dismiss an appeal, upon thk ground 
that the appeal bond had been signed by one security only. 
Judgment was rendered in the County Court at  February Term, 
1807, and a transcript of the record having been filed with the 
clerk of the Superior Court, sundry orders were made in that 

court, and the case remained on the docket until April 
(496) Term, 1810, when a motion was made to dismiss the 

appeal. The motion was sent to this Court. 

LOCKE, J. I t  has already been decided by this Court that an 
appeal cannot be sustained where the appellant has failed to 
give two securities. This question is again brought forward, 
either for the purpose of having that decision revised or under 
a belief that this case is attended with some peculiar circum- 
stances which did not attend the case heretofore decided. The 
only peculiar circumstance attending this case is that the case 
was permitted to remain upon~the dockeit of the Superior Court 
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from April Term, 1807, to April Term, 181.0, during which 
time sundry orders were made in it, before any motion was 
made to dismiss. But this circumstance cannot sustain the 
appeal. The act of 1777, ch. 2, declares "that if any person or 
persons, either plaintiff or defendant, shall be dissatisfied with 
the judgment, senhnce or decree of the County Court, he may 
pray an appeal to the Superior Court of Law; but before obtain- 
ing the same, shall enter into bond with two mficient securi t ies 
for prosecuting the same with effect, and for performing the 
judgment, sentence and decree which the Superior Court shall 
pass thereon." The mode of having a cause revived in the 
Superior Court, by way of appeal, is given by the act of As- 
sembly, and not by the common law; and the Legislature who 
gave the right of having a cause tried de novo in* the Superior 
Court upon an appeal have prescribed the terms upon which 
this right might be had. If they had not prescribed the terms, 
they would have given to the Superior Courts the power of mod- 
eling the practice according to the principles of justice and the 
convenience of parties. But they have, in clear and unequiv- 
ocal languagg declared that before either plaintiff or defendant 
shall have this right he shall enter into bond with two 
sufficient securities. What, then, is the power given to (497) 
the County Court in granting appeals ? Simply to de- 
cide whether the two securities offered be good and sufficient, 
not whether the party praying the appeal shall be entitled to 
it .on his giving one sufficient security. The object of the act 
was to secure the appellee in any judgment he might obtain in 
the Superior Court; and although i t  is said this object will be 
attained equally as well where one sufficient security is given, 
the Legislature thought there would be more certainty in hav- 
ing this object attained by having two sufficient securities given, 
than one. They presumed that the party prevailing in the 
County Court had justice on his side, and if the other party 
were digsatisfied he should not appeal until he secured his adver- 
sary in such judgment as he might recover in the Superior 
Court. They have pointed out how that security shall be given, 
and have made the giving of it a condition precedent to obtain- 
ing the appeal. Until this condition be complied with the 
County Court have no power to grant an appeal. 

I t  is said the County Court having granted an appeal in this 
case, and being a court of competent jurisdiction, this Court 
will presume that i t  has acted rightly. The answer to this is 
that the act of Assembly makes the appeal bond a part of the 
record to be certified to the Superior Court, and although the 
presumption is that the County Court has acted rightly, yet 
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this presumption lasts only until the contrary appears; and that 
appears from th6 record certified to the Superior Court. And 
as it is as much the faylt of one party as of the other to permit 
the case to remain so long on the docket of the Superior Court, 
a motion to dismiss, for the reasons offered in this case, is 
always in order. The act of Assembly is imperative, and the 
motion to dismiss the appeal must be! allowed. Appeal dis- 
missed. 

Cited: 8. v. MitcheZl, 19 N. G., 238. 

BARTLETT TYLER V. THE ADMINISTRATOR O F  THONAS 
PERSON, DECEASED. 

From Warren. 

Under the act of 1787, ch. 19, the courts have the power to make 
rules for the plaintiff to give further security from time to 
time, for the costs; and in case of a failure to comply with 
these rules, to dismiss his suit. And the court seemed to  have 
had this power before that act passed. 

THIS was a motion that the plaintiff be laid under a rule to 
give other and further security for the prosecution of the suit, 
or that the suit be dismissed. The plaintiff had given bond 
with security for the prosecution of the suit, at the time the 
writ was sued out, agreeably to the directions of the act of 1787, 
ch. 19 : but the security had removed out of the State since that 
time. ' The motion was opposed upon the grounds that the plain- 
tiff having given security when he sued out his writ, had done 
all that the act of Assembly required of him, and that the court 
could not order the suit to be dismissed except for some defect 
or irregularity in the proceedings. The motion was sent to this 
Coud. 

HALL, J. We find that in many instances in the English 
courts the judges have directed that security should be given for 
costs: as in the case of an ejectment brought on the demise of 
an infant, in the case of the death of the lessor of the plaintiff 
in that action, or where the lessor resided without the kingdom; 
so, also, where an action for the mesne profits was brought in 
the name of the nominal plaintiff, who had recovered in an 
action of ejectment. Sayer's Law of Costs, 162. The courts 
have done this without the aid of any statute passed for that 
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purpose. I t  is true that in other cases they have refused to 
make such orders, as where the plaintiff, a merchant, re- 
sided at Dunkirk (1 Wills., 266), also where the plaintiff (499) 
was a Swede. Strange, 1206. But what is the reason 
assigned? ('That such a rule would affect trade, in shutting up 
our courts from foreigners, who could not, peshaps, find security 
in a foreign country." That the courts have the power to re- 
quire such security has not been doubted; policy has sometimes 
forbidden the exercise of it. 

The act of 1787, ch. 19, recites in its preamble chat "Where- 
as transient persons and others having no property, real or per- 
sonal, in this State, obtain writs and enter into litigious law- 
suits, where they have no allegations sufficient to support a 
suit or property to disburse the charges thereof in case of failure, 
much to the injury of the good citizens thereof, for remedy," 
etc. The enacting clause then directs, "That every clerk, be- 
fore issuing any writ or other leading process, shall take suffi- 
cient security of the person so applying, conditioned that he will 
prosecute such suit, or in case of failure, pay to the defendant 
all costs," etc. Our Legislature and the English courts have 
not been influenced by the same policy. Our Legislature have 
decided the question, and not left i t  to the courts to decide. 
Independently, therefore, of any right which the courts of this 
State might exercise in directing security to be given for the 
costs under particular circumstances, in  case an act had not 
been passed 'upon the subject, the true spirit and meaning of the 
act is, not only that security be given, but if the security re- 
move or become insolvent, further security may be required. 
Let the motion be allowed. 

Cited: Jones v. Cox, 46 N. C., 375. 

JAMES OATS, TRUSTEE OF THE COUNTY OF SAMPSON, v. JESSE 
DARDEN, LATE SHERIFF O F  SAID COUNTY. 

From Sarnpson. 

1. The summary remedy against delinquent sheriffs, given by Laws 
1808, ch. 21, applies as well to cases where the delinquent is 
out of office as where he is not; and also applies to arrearages 
due by the delinquent previous to the passing of the act. 

2. The act is a beneficial one, and is to be liberally construed. 
341 
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THIS was a motion made under Laws 1808, ch. 21, for judg- 
ment against the defendant for arrearages due from him as 
sheriff for 1807 and 1808. Two questions were made: (1) 
Whether the summary remedy given by that act applied to 
arrearages due before the passing of the act, and (2) whether 
this remedy could be enforced against a mab whose sheriffalty 
had expired. 

HALL, J. The policy of the Legislature in giving a sum- 
mary remedy against sheriffs is obvious. They considered 
that there was no necessity of going through all the forms of an 
ordinary suit against a man who had in his hands public 
money. Where an individual sues another, delay is frequently 
necessary to prepare for trial; but this is not the case with two 
persons, one acting as county trustee, the other as sheriff. As 
td the objection in this case, that the defendant is out of office, 
there is no good reason to support it. The question is not 
whether the defendant now be sheriff, but was he sheriff at 
the time the moneys now claimed of him came into his hands? 
He is in no worse situation, nor is the county trustee in any 
better, by his being out of office. This is not like the cases 
where remedies are given in a summary way by courts against 
their officers as snch. There they proceed against them as their 
officers, forming part of the court, but moving in an inferior 

sphere. On this account i t  is that the judges, who have 
(501) the control over them, compel the? in a summary way 

. to do their duty. This is a power Inherent in all dourts. 
But the moment a Inan ceases to be an officer of a court he falls 
into the common mass of citizens, and is no longer amenable to 
it as an officer. The present defendant is not called upon by 
such a power. The law of the land has pointed out the mode 
of proceeding now in  question, against him, as well as against 
all public delinquents. I t  is a matter of no consequence 
whether he be out of office or not. 

As to the other objection, that the act which authorizes this 
proceeding passed in 1808, and that the defendant cannot be 
proceeded against under it for public moneys which came into 
his hands previous thereto, and that the remedy which the 
county trustee then had must be resorted to: it may be an- 
swered, that when an act of Assembly takes away from a citi- 
Zen a vested right, its constitutionality may be inquired into; 
but when it alters the remedy or mode of proceeding as to 
rights previously vested, it certainly, in that respect, runs in a 
constitutional channel. Laws 1808, ch. 21, declares, "that 
the county trustees shall annually call upon the sheriffs of 
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their respective counties for the payment of all moneys that 
may be in their hands due to the trustee, etc.; and if any ' 
sheriff shall. fail to account, then, etc., to move for judgment 
against such sheriff, etc., ten days' notice being previously 
given, etc." This act does not alter the rights of the sheriff; 
$t only alters the dode of proceeding against him. Surely, the 
Legislature have the sight to do this. But it is said the act of 
1808 created new penalties. If it did, the answer is, they are 
not sought to be enforced in this case. But, in truth, no new 

I penalties are created; the act of 1795, which the act of 1808 was 
intended to amend, pronounced the same penalties against de- 

I linquent sheriffs. These acts are beneficial, and should be lib- 
erally construed. The motion for judgment against the de- 
fendant must be allowed. 

Cited: Bank v. Damwenport, 19 N. C., 48; Hill v. Eesler, 63 
N. C., 446.; Worth v. Cox, 89 N. C., 48. 

(502) 
SAMUEL WELLBORN V. NATHANIEL GORDON'S AD- 

MINISTRATOR, E N .  

From ~ i l k e s .  
Wherever an administrator establishes the plea of "fully adminis- 

tered," he is entitled to judgment of execution for his costs 
immediately against the plaintiff. 

IN this case the plaintiff established his claim against the 
estate of the intestate, and obtained a verdict for the same; 
but the defendant supported the plea of "plene adrninistm- 
uit," upon which the counsel. for the defendant moved for 
judgment of execution against the plaintiff for his costs. And 
three questions were made: (1) Whether the defendant was 
entitled to costs; (2) if so, who was to pay them, the plaintiff 
or the heirs at law- of the intestate? (3) was he to wait for 
his costs until final judgment against the heirs at law upon a 
scire facias to be sued out against them by the plaintiff to sub- 
ject the real estate descended to the payment of his debt, or 
was he entitled to an execution immediately against the plain- 

. tiff for his costs? 
4 

BY THE COURT. The administrator having established the 
plea of "plene admifiistravit," is entitled to judgment for his 
costs. There is no person in the court against whom he can 
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WELLBORN 9. GORDON. 

pray for judgment, but the plaintiff. He  and the plaintiff are 
the parties litigant upon the record. I f  the plaintiff should 
proceed by scire facias against the heirs at  law to subject the 
reql estate to the payment of his debt, the administrator will 
be no party to that proceeding, unless the heirs should wish 
to have a collateral issue made up between'themselves and the 
defendant, to try whether the defendant has fully adminis- 
tered. I f  the finding of the jury upon such collateral issue 
should be in favor of the defendant, he could have judgment 
against the heirs only for the costs of such collateral issue. If 

the plaintiff failed to sue out a scire facias, the heirs 
(503) would not be before the court, and no judgment could 

be prayed against them. And in all cases where there 
was no real estate in the hands of the heirs, the administrator 
would lose his costs if he could not look to the creditor for 
them. Wherever the administrator establishes the plea of "fully 
administered," he is entitled to judgment and execution for 
his costs against the plaintiff immediately. Let the motion be 
allowed. 

Cited:  Battle v. Rorke,  12 N.  C., 232; T e r r y  a. Ves t ,  33 
N.  C., 67; Lewis v. Johrtston, 67 N.  C., 39; s. c., 69 N. C., 394. 



.. I N D E X .  

ABATEMENT. 
1. The defendant pleaded in abatement "that the plaintiff re- 

sided in the State of Georgia, and that he, the defendant, 
resided in the district of New Bern, and ought not to be com- 
pelled to  answer the suit in .Fayetterille District Court." 
The plaintiff replied "that one A. B. had the.beneficia1 inter- - 
est in the suit, and that he resided in Fayetteville District." 
The defendant demurred to the replication. Demurrer over- 
ruled. Bell 2;. Bell, 96. 

2. On the abatement of a suit by' the death of the plaintiff, exe- 
cution for the costs ought not to be issued until a scire f u ias  
has issued to the representatives of the plaintiff. Xinzmons v. 
Ratcl i f f ,  113. 

3. A instituted suit against B, and pending the suit she (9) inter- 
married with C, between January and July terms, 1805, of 
the court. At January Term, 1806, the defendant pleaded 
this intermarriage in abatement, and that  C had not been 
made a party plaintiff. To this plea the plaintiff demurred. 
The demurrer overruled and plea sustained. Gerard r. 
Pierce, 161. 

4. Defects in warrants must be pleaded in abatement; they can- 
not be taken advantage of after verdict upon motion to ar- 
rest. NcCrea v. Xtnw,  252. 

5. An order entered of record for a scire fadas to issue to make 
the representati~~e of a deceased defendant a party to the 
snit will prevent a n  abatement of the sui t ;  for the order 
being made, it is the business of the clerk to issue the s&re 
facias, and if he fail to do i t  the plaintiff shall not be preju- 
diced by his neglect. Hamilton v. Jones, 441. 

ACCESSORIES. See Indictment. 

ADMINISTRATORS AND EXECUTORS. 
1. Administrators and executors are not liable for costs incurred 

in a suit brought by their intestate or testator, and prose- 
cuted by them after his death. Where they sue in  auter 
droit, they are  not liable for costs de b o d s  propriis; they are 
liable where they sue in  their own right,  although they name 
themselves administrators or executors. Arringtovb v. Cole-. 
man ,  102. 

2. Where they sue in  azcter droit and fail, having no assets, costs 
are  lost, unless they give bond and security for the costs, and 
then the security is liable. Hostler v. Smith ,  103. 

3. An executor appeals from the judgment of the County Court 
and enters into bond with security. The bond is binding on 
him and his securities, and on a scire fncias against the se- 
curities, founded on the appeaJ bond and on a judgment in 
the Superior Court against the executor, judgment given in 
favor of the plaintiff. Ibid. 
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ADMINISTRATORS AND EXECUTORS-Continued. 
4. Whether executors and administrators, wheq appellants, a re  % 

bound to enter into bond with security? W6ether. bound or 
not, if they enter into bond and give security, such bond is  
obligatory upon the parties. Eimrnons v. Ratcliff, 113. 

5. An executor or administrator may assign the securities of his 
testator or intestate without naming himself executor or ad- 
ministrator. Neil v. New Bern, 133. 

6: A pays to B, his co-ex~utor,  a sum of money belonging to their 
testator's eetate; A an8 B die ; C, the administrator &e bowis 
nor?, of the testator, brings suit against the representatives of 
A, who survived B, for an account of testator's estate; the 
representatives of B, who received the money, must be made 
parties. Quince v. Quince, 160. 

7. A bequeathed negroes and other personal property to his wife 
during her life, and after her death to be sold and equally 
divided among his children. After her death, B converts the 
property to his own use. The executors of A can bring trover , 
for this conversion. AlZen v. Watson, 189. 

8. In this case the assent of the executors inured only to the ten- 
ant for life, for before the remainder could vest in the chil- 
dren, a sale must take place. The executors are trustees for 
the purposes of this sale and of making distribution among 
the children. Ibid. 

9. Act of 1715, ch. 48, barring the claims of creditors against the 
estates of deceased debtors. See Limitation, Statute of. 

10. Proceedings to repeal Ietters 'of administration must be com- . 
menced in the court in which the letters were granted. The 
Superior Courts can exercise only appellate jurisdiction in 
such case. Ledbetter v. Lofton, 224. 

11. Judgment quando acciderint was rendered against an adminis- 
trator for £1,835 4s. 2d., to be discharged on the payment of 
£917 12s. Id. Plaintiff sued out a scire facias suggesting 
assets and reciting a judgment for £917 12s. Id.; but not r e  
citing it as a judgment quando, etc. Nu1 tieZ r e c w a  and n o  
assets were pleaded to the sci. fa. The court sustained the 
plea of nu1 tieZ record, and gave judgment for the defendant. 
Plaintiff moved to set this judgment aside, and for leave to  
amend his writ of sci. fa. The judgment was set aside, and 
leave given to amend on payment of costs. Tear u. White ,  
412. See Wills, 6. 

12. The distributees of an intestate's estate may bring suit for their 
distributive shares against the securities of an administrator. 
upon the administration bond, without any previous proceed- 
ing against the administrator, although he has made no set- 
tlement of his administration with the court nor filed an 
account current. Williams v. Hicks, 437. 

13. Wherever an administrator establishes the plea of "fully ad- 
ministered," he is entitled to judgment of execution for his. 
costs immediately against the plaintiff. Wellborn u. Bor- 
don, 502. 
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ADMINISTRATORS AND EXECUTORS-Continued. 
14. I n  a suit against a n  administrator a plea of judgment con- 

fessed since last continuance is bad on demurrer. OWohilZ 
v. Oornron, 39. 

AGREEMENTS. 
An agreement made, for a valuable consideration, to  deliver to 

the plaintiff the first female colt which a certain mare owned 
by the defendant might produce, vests a property in the colt 
when produced, and the plaintiff may maintain trover for 
the colt. Fonlville v. Qasey, 389. 

ASSUMPSIT. 
1. A witness summonec? ir, 2 snit failed tc zttend; he was called 

out, his forfeiture recorded, and judgment nisi entered against 
him. The party a t  whose instance he was summoned prom- 
ised that  if he would attend a t  the next term and give his 
testimony the forfeiture should not be enforced against him. 
He did attend, but the forfeiture was enforced. H e  then 
brought suit to recover damages for breach of the promise. 
He cannot recover, because the promise is without considera- 
tion, a s  i t  was only to  induce the  plaintiff to  do that  which 
i t  was his duty to do, without reward, except such a s  is 
allowed to witnesses for their attendance. Sujeany 6. Hua- 
ter, 181. 

2. Assumpsit will not lie to  recover money promised for doing 
that which it  was the party's duty to do without reward. 
Ibid. 

3. A conveyed to B a tract of land containing 221 acres, more or 
less. Some years afterwards i t  was mutually agreed to have 
the lands surveyed, and if i t  were found to contain more 
than 221 acres the defendant should pay the plaintiff $10 per 
acre for the excess; if i t  fell short, plaintiff to refund to de- 

, fendant a t  the same rate. Here a re  mutual promises, and 
one is  a good consideration to support the other. Howe v. 
O'MaZly, 287. 

ARBITRAMEiNT AND AWARD. 
A suit pending in chancery is, "by consebt of parties," referred 

, to five persons, whose report is to be binding between the 
parties. The referees make a report, and exceptions are  
filed to it, charging errors and mistakes in  liquidating the 
accounts. The suit then abates by the death of the com- 
plainant. An action on the case was brought to recover the 
sum reported by the referees to be due. The record of this 
suit and the proceedings therein a re  not evidence of the debt. 
The reference being matter of record, the award is not bind- . 
ing until confirmed by the court. Parker v. Pwker, 295. 

ATTACHMENT. 
1. Money paid into the office upon a n  execution cannot be at- 

tached in the hands of the clerk a t  the instance of a creditor 
of the plaintiff in  execution. Overton v. Hill, 47. 
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ATTACHMENT-Continued. 
2. A person summoned as a garnishee may avail himself of any 

defense which he could make were he sued by his creditor. 
A, summoned as  a garnishee in  a suit between B and C, de- 
clared that  he had given his bond to C for £870; that  the 
debt really due a t  the time was only £801 15s. and that  the 
bond was given upon a n  usurious consideration, and there- 
fore void. B urged A to make some contract with' C for tak- 
ing up this bond, assuring him tha t  he might have confidence 
in  C's integrity, and that  if he would make such contract, C 
would certainly pay to him (B) the debt which he owed 
to him; and A believed from B's representations that if he 
made this contract he would not be called upon by B as a 
garnishee. A agreed by a day certain to take up his bond . and make payment to C, upon his deducting 12% per cent 
from the amount thereof. After this contract was made, 
but before the day of payment agreed on, B sued out an 
attachment against C, and A was summoned as garnishee. 
Notwithstanding this summons, A complied with his con- 
tract with C; and paid the money on the day. On this gar- 
nishment Bo judgment of condemnation will be  entered, and 
the  garnishee shall be discharged. Russell v. Hinton, 468. 

APPEALS. 
1. The judgment of the County Court not being lessened in the 

Superior Court, bears 10 per cent interest up to the time of 
rendering judgment in the Superior Court. Mumford v. 
Hodges, 131. 

2. An appeal bond cannot be legally executed after the rise of the 
County Court, nor will the appeal be sustained unless the 
bond be executed in the County Court. The Superior Court 
cannot take a bond to sustain a n  appeal. Newman v. New- 
man, 178. 

3. The statute does not entitle the State to  a n  appeal in  a crimi- 
nal prosecution upon a verdict of acguittal. 8. v. Jones, 257. 

4. Appellant bound to give two securities, and one only being 
given, appeal- dismissed. Jones v. Svbes, 281. 

5. A sued B in the County Court and recovered a judgment, from 
which B appealed to the Superior Court, and gave bond, 
with C and D his securities for the appeal. I n  the Superior 
Court A was nonsuited, and a t  the same term the nonsuit 
was set aside by the consent of B, who a t  the next term con- 
fessed judgment; and a t  the same term judgment was en- 
tered up  against the securities for  the appeal. Execution 
issued and the securities moved to set aside the execution as  
t o  them because B had set aside th8 nonsuit without their 
consent. Motion disallowed, for the securities have no con- . trol over the proceedings between the plaintiff and defend- 
ant, and a r e  bound by all the rightful acts of the defendant 
in  the course of those proceedings. McGimpse u. Vail, 408. 

BARON AND FEME. 
A gave a negro man to his niece B, and agreed to keep the slave 

a t  his own expense during his life. Before A's death B in- 
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BARON AND FEME-Continued. 
termarried with C, who, after A's death, brought au  action 
of detinue for the slave i n  his own name. The possession 
of the slave having vested in  B by the gift, and A having 
held the slave during his life for the use of B, C can main- 
tain the action in his own name. Walker v. Mebane 41. 

BAIL. 
1. Pending a suit, the attorney a t  law for the plaintiff gave to 

the bail of the defendant a paper-writing in which "he agreed 
that  the plaintiff should release and discharge the bail." 
This is a discharge of the bail. Hughes v. Hollingsworth, 

. 146. 

2. Surrender of the principal by his bail a t  any time before final 
judgment upon the sdre  fadas  discharges the bail from the 
costs of the scire facias. Peace v. Person, 188. 

BANKRUPT. 
1. Under the bankruptcy law of the United States the arrest and 

imprisonment of the debtor are  both necessary to constitute 
the act of bankruptcy, which is not complete until the time 
of imprisonment prescribed by law be completed. Nelms v. 
Pugh, 149. 

2. The court has  no authority t o  establish any other act a s  a n  act . 
of bankruptcy than the one on which the commission issued. 
Ibid. 

BASTARDY. 
Under the act of 1741, ch. 14, see. 10, a married woman can 

upon oath accuse a man of being the father of a child begot- 
ten of her body previous t o  her marriage; and the  man so 
accused shall be adjudged the reputed father and stand 
charged with the maintenance of such child, as  the County 
Court shall direct. Wilkie v: West, 319. 

1. A, being the owner of a vessel lately repaired and put in com- 
plete order, a s  was supposed, took on board for  freight 270 
bushels of corn. The rudder was broken by the sea, the ves- 
sel wrecked and the corn lost. The rudder presented an ex- 
ternal appearance of soundness, but was internally rotten, 
and that  fact not known t o  A. H e  i s  liable for the loss of 
the  corn. Backhouse u. Bmeed, 173. 

2. A carrier is  liable for all losses except such as  happen by the 
act of God or the enemies of the State; and this, though the 
charge of negligence stated in the declaration be expressly 
negatived. Ibid. 

3. The principle of this liability is  the public employment which 
carriers exercise, so that persons induced t o  confide in them 
in the course of business may receive all possible security. 
Ibid. 

4. Freighters for  hire upon navigable rivers are  to be considered 
as  common carriers and subject to  their liabilities. Wil- 
liams u. Bransm, 417. 
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5. The words of a bill of lading, "dangers of the river only ex- 
cepted," signify the natdral accidents incident to that naviga- 
tion, not such as might' be avoided by the exercise of that 
discretion and foresight which are expected from persons in 
'such employment. Ibid. 

CAVEAT. 
Upon the trial of a caveat, the only question is, who has the best 

equitable right to procure a grant for the lands? Person v. 
a Davey, 115. 

CERTIORARI. See Practice. 
1. Affidavits may be read to support the affidavit on which the 

writ of certiorari was granted, as well as to contradict , 

that of the defendant to the writ; and depositions taken in 
a suit then pending between the same parties may be read 
upon a motion to dismiss the certiorari. Ledbetter v. 
Lofton, 184. 

2. The plaintiff in a writ of certiorari is entitled to file affidavits, 
after those of the defendant have been filed, either to con- 
firm, those upon which the writ was obtained or to disprove 
those filed by the defendant; and he is entitled to a continu- 
ance of the cause to procure such affidavits, if he make i t  
appear to the satisfaction of the court that he cannot pro- 
cure them at  the term a t  which the defendant's affidavits are 
filed. Verve11 v. Trexler, 438. 

CHOSE IN ACTION. 
A deed for lands in the actual adverse possession of another per- 

son is totally void. Gibson, v. Bhewer, 114. 

CLERGY, BENBFIIIP OF. 
No reason exists at  this day why females shall not be entitled to 

the benefit of clergy, as well as males. 8. v. Gray, 147. 

CONTRACTS. 
A horseracing contract must be in writing, and parol evidence 

is not admissible to contradict it. Oritcher v. PanneZL, 32. 

CORPORATIONS. See General Assembly. 

COS!~!~, SECURITY FOR, RULES FOR. - 1. The sum levied upon an execution, being insufficient to dis- 
charge the plaintiff's judgment, must'be applied solely to his 
use; and the costs of the defendant's witnesses are not to be . 
paid out of the sum thus levied. Pearson v. Haden, 140. 

2. The solicitor for the State is entitled to a fee in case of a 
soire fadas against a delinquent juror, in all cases where 
costs are given against such juror. S. u. Whitsmhunt, 287. 
See Equity; See Wills, 6. 

3. Under the act of 1787, ch. 19, the courts have the power to 
make rules for the plaintiff to give further security from 
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COSTS, SECURITY FOR, RULES FOR-Continued. 
I time to time for the costs, and in case of failure to cwmply ~ with these rules, to dismiss his suit. Tyler v. Person, 498. 
I 4. Wherever an administrator establishes the plea of "fully ad- 
I ministered," he is entitled to judgment of execution for his 

costs immediately against' the plaintiff. Wellborn v. Gor- 
do%, 502. 

5. Where defendants in a civil action sever on their defense, 
I thope who succeed will recover costs. Btockstill v. Bhu- 

ford, 39. 
I 
I 

1 COURT. 
I 

The number of times the verdict shall be set aside and a new 
I 

I trial granted is in the discretion of the trial court. Coomrs. 
v. James, 40. 

~ COVENANT. 

I 1. In  a deed of bargain and sale the words, "grant, bargain, sell," 
etc., do not imply a warranty of title, nor do the words of a 

. deed describing the length of lines and boundaries, etc., and 
I concluding with the words "containing so many acres," im- 

port a warranty of quantity. Rickets v. Diclcens, 343. 
I I 

I 2. ,The action of covenant will lie upon the words of a deed, "will 
warrant and defend the premises to A. B. and his heirs for- 
ever"; and this from necessity, as otherwise a vendee would 
be without a remedy in many cases, for the writ of war- 
rmtia chart@ is not in use in this State, nor are real.ac- 
tions in which voucher is used. Ibid. 

I 
I 3. Plea, "that the plaintiff before the commencement of the ac- 

tion had sold and conveyed to another in fee the lands men- 
tioned in the deed," overruled, and demurrer to said plea 
sustained. Ibid. 

4. See the same points ruled in Powell v. Lyles,' 348. 

CREDITOR AND DEBTOR. 
1. The whole estate of the debtor being liable to the creditor, if 

owing to the removal of one or more of the legatees from 
the State, or any other cause, the estate of the testator in 
his or their hands cannot be reached by the creditor here, 
the other legatees within the reach of the process of the 
court are liable to the creditor for his whole debt, if their 
legacies amount to so much; and if one legatee pay more of ' 

the testator's debts than another, it is a question of contribu- 
tion between him and the other legatees. Young v. Weldon, 
177. 

2. The creditor is not liable for the maintenance of hik debtor in 
jail upon a ca. sa., unless he discharge the debtor and the 
debtor be unable to pay for such maintenance. Twrent ine 
v. Murphey, 180. . 

3. Previous to Laws 1800, ch. 8, a debtor imprisoned for debt 
was entitled to the benefit of the act for the relief of insol- 
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CREDI~OR AND D E B T O R - C O . ~ ~ ~ ~ ~ .  
vent debtors, by remaining within the prison bounds (bond 

' 

having been given for the keeping thereof) for  the  space of 
twenty days. Miller v. Hunter, 394. 

4. A debtor who is ready to pay his debt when i t  becomes due is 
excused from paying interest thereon, if the creditor conceal 
his place of residence and the debtor knows not where t? 
apply to  make payment. Child v. Deverezcx, 398. 

DEBT, ACTION OF. 
Debt lies by the payee against the maker of a promissory note, 

expressed to be given for rL'value received." Gardner v. ClnrJe, 
283. 

DEBDS, CONSTRUCTION OF. 
1. A deed for lands in the actual adverse possession of another 

pemon is totally void. Gibson. v. Hhewer, 114. 

2. Plaintfff having lost the bond declared on, af ter  a n  appeal 
from the judgment of the County Court, is permitted to  
prove the  contents thereof upon the trial in the Superior 
Court, and to recover judgment without amending his declara- 
tion. King v. Bryaat, 131. See Possession. 

3. Deeds executed in England for land in this State were proved 
before'the Lord Mayor of the City of London and the pro- 
bate thereof certified under the seal of the Mayoralty. They 
were then transmitted to  this State, and arrived in the year 
1771, but not registered within twelve months thereafter. 
They cannot be read in evidence under the act of 1715, ch. 
38, a s  that  act  requires them t o  be registered within twelve 
months after th,eir arrival. But the act of 1779, ch. 7, hav- 
ing declared "that all deeds, etc., not already registered, 
acknowledged or proved, shall and may within two years 
after the passing of this act be acknowledged by the grantor, 
etc., or proved by one or more of the subscribing witnesses, 
and tendered to the  registers of the counties where such 
lands lie, and shall be as  good and valid, etc., a s  if they had 
been acknowledged or proved and registered agreeably to  the 
directions of any act of Assembly theretofore made," and the 
deeds having been registered within two years from the pass- 
ing of the act, shall be received in evidence. And a further 
probate of the deeds is not necessary, under this act, to  
entitle them to registration, they having been legally proved 
before. Benxien v. Len.oir, 194. 

4. The words in a deed of trust, "to pay, satisfy and detain to 
themselves the sum of 5500, together with all costs which. 
shall arise against .them for their being security for A for 

, several different sums df money, also being common and 
sp-ecial bail in several suits," do not extend t o  securityships 
entered into subsequent to the execution of the deed; and 
parol evidence is not admissible to prove that  the parties 
intended the deed to extend to subsequent securityships. 
Miller v. Lzcuas, 228. 

5. A deed may be shown to have been delivered in escrow with- 
out pleading it. Moore u. Parker, 37. 
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DESCENT. 
A, being seized of lands, dies intestate in 1802, leaving a brother 

l 
and sister, also a widow and two children; each of the chil- 
dren dies intestate and without issue. The lands d o  not go 
to the mother, but to the uncle and aunt of the father. WiZ- 
say u. Nawyer, 493. 

DEVISE. 
1. A devised to B, her son, two tracts of land, "to him and his 

heirs forever." She then appointed C her executor, and 
gave him authority and power "to take upon himself the 
sole and whole management and disposal of the rents and 
profits of the said lands, absolutely and eaclusiuely, inas- 
much as  he may manage and dispose of the rents and profits, 
of whatever kind soever, without the restraint or constraint 
of any person or persons whatever, until B should arrive a t  
the age of twenty-one years." The rents apd profits d o  not 
belong t o  the executor; he has a mere naked authority to 
manage and dispose of the profits, but to do so for  the benefit 
of the devisee. Blount u. Johnston, 36. 

2. A bequeathed a negro and horse t o  B, and declared "that if B 
should depart this life without heir lau~ful ly  begotten o f  her 
body the  negro and horse should belong to C." The limitg- 
tion t o  C is too remote. Matthews u. Darziel, 42. 

3. A bequeathed to his sou Thomas during his natural life a 
negro girl, and after his decease he gave the said negro and 
her increase "to his grandson Francis, to him arid his heirs 
forever; and i n  default o f  such, issue, the said negro and 
her increase to be equally divided amongst his brothers and 
sisters then living." The limitation over to the brothers and 
sisters of Francis is valid, and the words, "in aefaukt of 
such issue," mean the failure of issue a t  the death of Francis. 
TZle word ''t7ten" is here used a s  a n  adverb of time, and 
points to the default of issue a t  the death of Francis. More- 
land u. Majors, 48. 

4. Rules of construction. 1st. Such a construction ought t o  be 
put upon the  words of a will a s  upon a fair  consideration of 
the whole context it  is evident the testator intended they 
should rec'eive, unless some rule of law be thereby violated. 
2d. Where personal estate is limited after a dying without 
issue, those words do not necessarily import a general failure 
of issue, although the first devise may be of a n  express 
estate tail. Nor in  the case of a n  estate tail by implication 
do they necessarily signify a dying without issue living a t  
the death of the first devisee. If, however, the construction 
entirely depends on those words, the limitation in  both cases 
is too remote; but in one case as  well as  the other the words 
may be confined to a dying without .issue then.living, if 
there be anything in the will from which such a n  intention 
can be infer~ed.  3d. The inclination of the Court should be 
in favor of such a construction a s  will support the limitation 
over, if i t  can be done; and they should lay hold of any op- 
portunity of referring such words t o  the want of issue a t  
the time of the death. Ibid., 61. 
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DEVISE-Coatiflue& . 
5. Whether the Court will look to the subject-matter of the de- 

vise as a circumstance from which the intention may be in- 
ferred, see note in Matthews v. Daniel, 42. 

6. A devises his estate "to his daughter B, and if B die withoiout 
having heirs, then amd in  that case to the nephews and 
nieces of A." The limitation over to the nephews and nieces 
is too remote. Brvson u. Davi&son, 143. 

7. A bequeaths personal property to his five daughters, naming 
them, "to them and their disposal." Three of the daughters 
die in the lifetime of the testator. The shares of these three 
daughters are to be distributed among the next of kin of the 
testator, and do not survive to the other two daughters. 
X a w w  u. Trueblood, 190. 

8. Testator directs his debts to be paid out of his personal 
estate; charges his real estate with the maintenance of his 
wife; gives £1,000 to an only daughter, and after giving 
other pecuniary legacies he gives the remainder of his estate 
to his three sisters. The personal estate is exhausted in 
the payment of debts: Held, that the legacy of £1,000 to the 
daughter is a charge upon the real estate. G.iuins v. Givins, 
192. 

9. A devised all his cash on hand, certificates, stock in trade, etc., 
also all his estate real, personal, o r  mixed, not before de- 
vised, "to his three illegitimate daughters, B, C and D, be- 
tween them and the heirs of their bodies forever; but if 
either of the said children should die before they arrive a t  
the age of eighteen years, or marries, then the estate of the 
one deceased to be equally divided between the surviving 
two, to them and the heirs of their bodies forever; and if 
two of the said children should die, before they arrive a t  
the age of eighteen years, or marries, then the portion of the 
two deceased shall descend to the surviving one, and the 
heirs of her body forever; but if all the said daughters 
should die before they arrive a t  the age of eighteen years, 
or marry, and have issue thereby, then all the cash, certifi- 
cates, etc., and other property aforesaid, to be equally di- 
vided between E, F, G," etc. D, one of the daughters, inter- 
married with J. S. and died after attaining the age of eigh- 
teen years, but without issue. D's estate became absolute 

. upon her arriving a t  the age of eighteen years, and upon her 
death without issue did not vest in her surviving sisters. 
Cross-remainders between the daughters are not to be raised 
by implication in this case; and the Court will construe the 
word or as and to effectuate the intention of the testator, 
his intention being, that if either of the daughters should 
die under the age of eighteen years, unmarried and without 
issue, that her estate should go over to her surviving sisters ; 
but if either'of them should attain the age of eighteen years, 
or should marry and have issue, that her estate, before con- 
tingent, should become absolute upon the happening of any 
one of these events. Alston v. Branch, 356. 

t 
10. A devises to his grandson B a tract of land, "and in case B 

die before he arrives a t  lawful age, or leaving no iesue, 
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DEVISE-Cofitinued. 
then to his grandson C." B arrived a t  full age, but died 
without issue. B took a contingent fee under this devise, 
which became absolute upon the arrival of B to full age; 
and the Court will construe the word or a s  and to effectuate 

' 
the intention of the testator, i t  being his intention that  the 
estate should become absolute in B upon B's having issue or 
arriving a t  full age. Diekenson v. Jordan, 380. 

11. A devised all the residue of his estate to  be "equally divMed 
between B, C ,  D, E's heirs and I?." The distribution is t o  be 
made per capita, and each of E's children take an equal share 
with B and the other legatees. WMtehurst v. Pritohard, 383. 

12. A devised his manor plantation to  his son B, in  t rust  to  apply 
and pay over the rents and profits to another son, C, during 
his life, and after the death of C he devised the plantation 
to  B in fee simple. In  the year 1790 B conveyed the planta- 
tion to C in fee, with a proviso "that if C should die with- 
out a child or children the plantation should revert t o  B and 
his heirs." B died in 1794, intestate, leaving two children, D, 
a son, and E, a daughter. At the time of his death D, his 
son, was heir a t  law; in 1795 the Legislature declared that  
sisters should be admitted to inherit lands equally with the 
brothers, to hold with the brothers a s  tenants in common. 
In 1798 C died without, leaving any child; and a question 
arose whether D, who was the heir of his father a t  the 
time of the descent, or D and E, who were the heirs a t  the 
time the reversionary interest of the father fell into posses- 
sion, were entitled to the rents and profits of the plantation: 
Held, that  E was entitled equally with D, for whoever 
claims a fee simple by descent from one who was first pur- 
chaser of the remainder or reversion expectant on a freehold 
estate must make himself heir to such purchaser a t  the time 
when such remainder or reversion falls into possession. 
Exum v. Davie, 475. 

13. Testator devised his lands "to be divided between'his daugh- 
ters, Amey and Jaca ; and if either of them died before they 
came of age or married, the share of the one so dying to 
vest in and belong to the other." Jaca married and died be- 
fore she came of age, in 1792. She had a brother,. who died 
in her lifetime, leaving children, who were her h e m  a t  law 
under the act of 1784, ch. 22, see. 3. The lands devised to 
Jaca vested absolutely in her on her marriage, and upon her 
death descended to her heirs a t  law. The Court will not 
construe the word or copulatively, so as t o  render the hap- 
pening of both events, viz., Jaca's marriage and her death 
under age, to be necessary to the absolute vesting of the 
estate in  her, unless i t  be to carry into effect the intent of 
the testator; and where no intent appears rendering such a 
construction necessary the  word or shall be construed dis- 
junctively. Lindsey v. Burfoot, 494. 

DISGREWION OF COURT: 
1. The appointment of a guardian rests in the discretion of the 

court. W w n e  v. Always, 38. 
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DISCRETION OF COURT-Continued. 
2. The number of times the verdict shall be set aside and a new 

trial granted is in the discretion of the trial court. Cornrrs. 
v. J m e s ,  40. 

DISTRIBUTION, STATUTE OF. 
A posthumous child is entitled to a distributive share under the 

statute of distributions. Hill ti. Moore, 233. 

DONATIO MORTIS CAUSA. 
1. A, on his deathbed, directed B to  go into his field to a place 

pointed out and get a sum of money there deposited, which 
in the event of A's death B was to divide among A's children. 
This is not a donatio mortis causa to A's children. Win- 
dows v. Mitchrll, 127. 

2. And B's acknowledgment of the above facts and of his having 
receiped the money is  qot gobd evidence thereof to  vest the 
money in him as  trustee for the children of A and defeat 
the statute of distributions. Ibid. 

DOWER. See Equity. 

EJECTMENT. See Possession ; Practice. 

ENLISTMENT O F  SOLDIERS. 
Under the act of Congress regulating the enlistment of soldiers 

in the Army of the United States, where the father is dead 
and the son is without a guardian or master, "the consent in  
writing" of the mother, if she be alive, is necessary to make 
valid the enlistment of the son, if he be a minor; and such 
minor, enlisted without such consent, was discharged upon a 
writ of kaheas corpus. Ex parte Mason, 336. 

1. Where no circumstances of surprise, accident or fraud appear 
to have intervened in a case to  prevent a party from having 
a full hearing in the  County Court, upon the points which 
form the ground of his application to the Court of Equity, 
and over which the County Court has equal and concurrent 
jurisdiction with the Court of Equity, a n  injunction will not 
be granted. Rolding v. Holding, 9. 

2. A petition for rehearing a case will lie, notwithstanding a 
former petition has been preferred and denied, if the justice 
of the case demand a rehearing. It is a matter of course t o  
grant a rehearing, if counsel will certify in its favor; but i t  
is not a matter of course to  grant a second rehearing. The 
court ought to be satisfied with the reasons offered before a 
second rehearing be granted. Wilcox u. Wilkinsm, 11. 

EQUITY ; EQUITY OF REDEMPTION. 

3. A widow dissents from her husband's will and claims a dis- 
tributive share of the crops growing on the lands devised. 
She files a bill in equity against the executor for a n  account 
of the crops and a distribution of them, but charges no fraud. 
Bill dismissed, on the ground that  a court of equity has no 
original jurisdiction over the case. If the widow be entitled 
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EQUITY ; EQUITY OF REDEMPTION-Continued. 
to  a distributive share of the crops growing on the lands of 
her husband a t  the time of his death, she must seek to en- 
force i t  in the way pointed out by the act of 1791, ch. 22. 
This is not such a matter of account as  will authorize a 
court of equity t o  take cognizance of the case. Jones v. 
Jones, 96. 

4. Dower having been assigned to the widow upon a petition a t  
law, equity will not entertain a bill for the mesne profits dur- 
ing the detention of the dower, unless there be some equita- 
ble circumstance, such as  loss of title deeds, or detention of 
such deeds, or a discovery is necessary. Wkithead v. Clinch,, 
128. 

5. Damages for the detention of the dower are to be prayed for 
and recovered when $he dower is allotted. If defendant to a 
suit a t  law for dower die pending the suit, damages are  lost 
and dower alone recovered. Ibid. 

6. A bequeathed two slaves, by name, to  his widow during life, 
and in a subseauent clause of his will he bequeathed "the 
negroes therein mentioned, Pat, King, etc. (naming them, 
but omitting the names of the two given to his widow dur- 
ing life), to five of his children," adding, "that the above 
that  are  not given away shall be equally divided among 
his said children." The negroes in  the first clause are 
included in the second clause of the will, and after the 
death of the widow go to the five children. Brancfb v. 
Branch, 132. 

7. Two of the children having died intestate before a distribu- 
tion of the negroes was made, the next of kin cannot have 
a decree for distribution of their shares of the said negroes 
against the administrator de bonds non with the will an- 
nexed, until the representatives of the deceased children are 
made parties. Ibid. 

8. The purchaser of a tract of land dies before he pays the pur- 
chase money or receives a title, and by his will devises the 
land to his sisters, who a re  aliens; his executors having 
been compelled to pay the purchase money, those who take 
the land after his death take i t  subject to this charge, and 
are  bound t o  reimburse the purchase money to his executors. 
And the land being sold by a n  order of the County Court upon 
the application of the guardian, for the purpose of discharg- 
ing demands against his ward's estate, the ward being made 
a party defendant to the bill filed for the purpose of having 
the purchase money reimbursed, demurs to the bill. De- 
murrer overruled. Kag w. Webb, 134. 

9. This cause was heard upon bill and answer in  1787, and a de- 
cree made in favor of complainant. Two reports have been 
made in his favor since. On petition by defendant in 1802 n 
rehearing was directed on the ground that the answer de- 
nied the equity of the bill and was to  be taken as  true, it  not 
being replied to. Leave to reply to the answer now, is re- 
fused on account of the distance of time and death of par- 
ties and witnesses. W i l c o ~  *:. Maclaine, 140, See Evidence. 
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10. A is indebted to B upon bonds, and in 1777 offers to pay in 

depreciated currency; the bonds are absent; B refuses to  
accept the depreciated money, but'agrees that i n  consideration 
of A's having offered to pay, and the bonds being absent, 
no interest shall be thereafter charged until the bonds are 
produced and payment demanded,in this State. Equity will 
enforce this agreement. Nhgleton v. Ogden, 157. 

11. A pays to  B, his coexecutor, a sum of money belonging to their 
testator's estate; A and B die; C, the administrator de bonis 
nolz of the testator, brings suit against the representatives of 
A, who survived B, for a n  account of the testator's estate; 
the representatives of B, who received the money, must be 
made parties. Quince v. Quime, 160. 

12. If  owing to the removal of one or  more of the legatees of a 
testator from the State, or any. other cause, the estate of the 
testator i11 his o r  their hands cannot be reached by the cred- 
itor here, the other legatees within the reach of the process 
of the court a re  liable to the creditor for his whole debt, 
if their legacies amounted to so much; and if one legatee 
pay more of the testator's debts thad another, it is a question 
of contribution between him and the other legatees. Young u. 
Weldon, 176. 

'13. After the answer to an injunction bill has  been filed, the bill 
cannot be amended before the hearing. West  v. Coke, 191. 

14. Affidavits will not be received by the court to support the a1- 
legations of a n  injunction bill. Ibid. 

15. A demised a lot in Wilmington to B for five years, and in the 
indenture of lease covenanted that  if B, a t  any time before 
the expiration of the lease, should be willing to purchase the 
lot, he would convey i t  to him upon payment being made to 
him of $700. Before the lease expired B elected to  purchase 
the lot, and paid $70 of the purchase money. H e  failed to 
pay the balance before the expiration of the lease, and re- 
quested further time, which was allowed. H e  still failed to 
pay, and A tendered to him the $70, brought a n  ejectment and 
recovered judgment. B defended the suit and failed to  tender 
the balance of the money. H e  then filed a bill, offering to 
pay the balance, and prayed that  A might be decreed to re- 
ceive the money, convey the Iot, and be enjoined from dis- 
turbing his possession. Injunction granted, and decree made 

\ according to the prayer of the bill; for the day of payment 
not being expressly stipulated, and the contract of purchase 
in part  performed, the Court will grant a reasonable time to 
B to complete the contract ; but he must pay the costs, both a t  
law and in equity. Hartman v. McAlistm, 207. 

16. Complainant obtained a n  injunction and died before the hear- 
ing of the cause. No administration being had on his estate, 
and defendant having put in his answer, moved that it be 
read and the injunction be dissolved. Motion disallowed. 
HiZZ .v. Jolzes, 211. 

17. To make the purchaser of a legal title a trustee for the cestui 
que trust, i t  is not necessary that  he  should have notice of 
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t?zs p a r t h l a r  cestui que trust. I t  is sufficient if he have no- 
tice that the person from whom he buys is but a naked 
trustee. He ought to inquire and search out the cestui que 
trust. Naples v. Medlilz, 220. 

18. Complainant having neglected to plead usurg to an action a t  
law upon his contract, and having in his bill shown to the 
court no reason for his neglect, and not having waived the 
penalty given by the statute for usury, a demurrer to his 
bill was sustained, and the bill dismissed. Branton v. D b o n ,  
225. 

19. A gives his bond to make title to a tract of land to B, and 
dies intestate, leaving three sons his heirs a t  law, one of age, 
the other two infants. B dies; the administrators of A re- 
cover of the executors of B a judgment for the balance of 
the purchase money for the land. The executors and devisees 
of B file a bill praying for a specific execution of the con- 
tract as  against A's heirs a t  law, and an injunction as  against 
A's administrators, on the ground that part of the land was 
claimed by an elder tit@. The heirs in their answer declare 
their readiness to make title, and the administrators admit 
assets. Injunction dissolved upon defendants giving security 
to make title agreeably to the prayer of the bill; and the 
costs ordered to be paid by A's administrators out of the 
assets of their intestate. Tindall v. Moulager, 290. 

20. Pending an execution ag-ainst A, he conveys his property to B 
by a deed purporting to be absolute and for a valuable con- 
sideration; and it is agreed between A and B that when the 
execution shall be satisfied B shall reconvey the property 
to A. .Equity will not enforce this agreement. No person is 
entitled to the aid of a court of equity to enforce a contract 
entered into with a fraudulent intention or for a fraudulent 
purpose. Fraudulent conveyances are binding upon the par- 
ties making them. In applying the maxim, "that he who does 
iniquity shall not have equity," to particular cases, it is not 
necessary that it should appear that the iniquity was done 
to the person against whom relief is sought, although it must 
appear to infect the particular transaction out of which an 
equity is attempted to be set up. Viclc v. Plowers, 321. 

21. Pending a suit against A as  ~ecuri ty for B, A, to defeat any 
recovery that might be made against him in said suit, conveys 
his property to C by an absolute deed, purporting to be for a 
valuable consideration ; and it is agreed between A and C that 
C shall reconvey the property to A whenever he shall be 
requested. I t  appears upon the trial of the suit against A, 
that the debt claimed of him has been paid by B, for whom 
he was security, and judgment is rendered in favor of A ; upon 
which he filed a bill to compel C to reconvey the property 
according to the agreement. Equity will not enforce this 

, agreement, on account of its moral turpitude. Jackson v. 
Marshall, 323. 

22. An equity of redemption cannot be sold by virtue of an execu- 
tion a t  law (before 1812). Allison v. ffregorg, 333. 
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23. A and B, citizens of Virginia, sold a stud-horse to C and D, 

citizens of this State, and made a false and fraudulent repre- 
sentation of his pedigree. C and D, being sued on their bond 
for the purchase money, and judgment being recovered, filed 
their bill charging the fraud and praying for a n  injunction. 
The injunction was granted, and A and B demurred to the"  

" bill, and for cause showed that  it appeared from complain- 
ant's own showing they had relief a t  law. Demurrer over- 
ruled upon two grounds: (1)  that  A and B reside in another 
State, and tha t  C and D ought not to be sent beyond the juris- 
diction of our own courts to seek relief; (2)  that it being 
a case of fraud, a court of equity will take cognizance of it 
and a t  once ssve mmplainant from a o  iniquitons recovery 
a t  law. Hauser u. Mam,  410. 

24. A court of equity has the power to appoint the clerk and master . 
of the court guardian to infant defendants, to appear and 
answer for them; and can exercise this power without the 
consent of the clerk and master. Muir v. 8twcrt, 440. See 
Evidence, 15. 

ESCAPE. 
A paper-writing, upon which a constable arrests a debtor and im- 

prisons him, not runuing in the name of the State nor being 
directed to any ministerial officer, nor purporting to be signed 
by a justice of the peace, cannot be deemed a judicial process ; 
and the sheriff is not guilty of an escape in permitting the 
debtor thus imprisoned to go. a t  large. Ellis v. Gee, 445. 

EVIDENCE. 
1. A, a s  attorney in fact for B, conveyed lands to C, and after- 

wards he conveyed the same lands to D. Upon the trial of 
an issue directed by the Court of Equity, "Whether the con- 
veyance to B was made to him upon a valuable considera- 
tion as  a purchaser, before the execution of the  deed to D," 
A is a competent witness. Alston v. Jones, 45. 

2. The articles of a horse race being for $500, play or pag, parol 
evidence admitted to prove that  by the rules of racing the 
money should be staked, and parol evidence cannot be ad- 
mitted to show that  a bond given a t  the same time for $500 
had relation to the articles, and that the meaning of the par- 
ties was that  the money should not be staked; because such 
evidence is expressly rejected by the act of 1800, ch. 21. 
Jackson v. Anderson, 137. 

3. A, being subject to intoxication, and on that account liable 
to imposition, and fearing that in some unguarded moment 
some person might obtain from him a conveyance of his lands, 
agrees with B to convey the lands to  him by an absolute 
deed, and B agrees to hold the land a s  a trustee for C, one 
of the children of A. The conreyance being executed, C 
and his agents remain in possession of the lands, and B does 
not call them to account for the rents and profits. $ dies, 
and divises the lands to C and D, as  tenants in common, C 
files a bill charging the above facts; D answers and denies . 
the trust, and insists that  the lands were purchased by B 
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for a valuable consideration. Parol evidence will be admitted 

I 
I to prove the trust, as  B did not take possession of the lands 
I nor call on C for an account of the rents and profits. Gay 

w. Hunt, 141. 
1 4. A, to whom testator devises permission "to live six months in 
I his house, if she chooses,"' is  a competent witness to prove 

the will a s  to  the real estate. Winaut w. Wiaaut, 148. . I 5. Plaintiff offered in evidence a copy of a registered deed, offer- 
ing to  swear that  he had not the original and knew not 
where i t  was. Defendant had given notice to plaintiff to 

I produce the original. The court permitted the defendant to 
show tha t  the original had been altered before its registra- 
tion, and had been since destroyed by the approbation of the 
plaintiff. The copy was refused a s  evidence, and the plaintiff 
nonsuited. Bryan w. Parsons, 152. 

6. A receives money for B and pays it  to  C ,  who says he is au- 
thorized by B to receive it. B sues A for the money; C is a 
competent witness to prove that  B authorized him to receive 
the money of A. Blackledge w. Scales, 179. See Deeds. 

7. A and B gave their joint bond to C ,  and D became the sub- 
scribing witness. C assigned the bond to D, who brought 
suit on the bond against A. H e  pleaded the general issue, 
and upon the trial the handwriting of D aud also of A was 
proved. It was also proved that  on the day on which the 
bond bore date A had purchased goods of C to the precise 
amount of the bond. This is  not legal proof of the execution 
of the bond; and the jury having found a verdict for the 
plaintiff, the verdict was set aside and a nonsuit entered, upon 
the ground that  the production of the subscribing witness to 
a bond is  never dispensed with, except from necessity; a s  
where he is dead, has removed, or become interested by opera- 
tion of law. Here the subscribing witness has become the 
assignee of the bond, and the plaintiff in the cause. John- 
ston w. Knight, 293. 

8. A and B sign a written contract respecting a horse race, agree- . ably to the act of 1800, ch. 21. B and C make a by-bet. 
and reduce it to writing, and therein B agrees, "if A should 
win the race which he had made with him that  day, he 
agrees to  pay C $1,000." A won the race, and the stake- 
holder was directed by B to deliver his bond for the $1,000 
to C, and the bond was delivered. C sued B, and B pleaded 

I that  the bond was delivered as a n  escrow. Ruled, (1)  that  
the written contract of by-bet between B and C, not 
referring to the written contract between A and B as t o  the 
race, there was not between B and C such a contract in 
writing a s  the act of 1800, ch. 21, see. 2, requires; (2)  that  
parol evidence could not be admitted to prove that  the race 

I referred to in the written contract of by-bet was the race 
mentioned in the written coiltract between A and B ; (3)  that  
the delivery of the bond to C, by the stakeholder, by the 
direction of B, did not preclude B from claiming the benefit 
of the act of 1800, and requiring C to prove everything 
required by that  act to make the bond obligatory. Arrinyton 
w.. Culpepper, 297. 

361 . 
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9. Evidence to prove that  the person under whom the defend- 

ant  claimed was entry-taker a t  the time he made his entry, 
and that  he did not make his entry in the manner direct@ 
by the act of 1777, ch. 1 (which declares the entry void un- 
less made as  the act directs), is  inadmissible, upon the trial of 
an action of ejectment. Tyrrell v .  Mooneu, 401. 

10. Although, if the case were "re8 integra," the Court might give 
a different opinion, the construction which was early given to 
the act of 1777, ch. 1, not to vacate grants by parol evidence 
in actions of ejectment, ought not now to be departed . 
from. Ibid. 

11. I n  many cases, although a statute declares a n  act void, the 
courts will construe i t  to mean that  the act is only voidable. 
Ibid. 

12. It is of more consequence that  the rules of property should be 
fixed and notorious than that they should conform to the 
principles of justice. Ibid. 

13. In  assumpsit for goods sold and delivered by plaintiff's testator, 
a specific legatee, not entitled to any share of the residuum, 
is a competent witness to prove the delivery of the goods, un- 
less there be a reasonable probability that  his specific legacy 
must be resorted to for the payment of debts; for without 
this reasonable probability his interest is too remote to go to 
his competency. Learey v. Littlejohn, 406. 

14. Upon the trial of issues of fact in a suit in equity, a motion 
to read in evidence in his behalf defendant's answer, which 
had been redied t o  and its allegations disproved by more 
than one witness, was disallowed. Cartwright v. Codfrey, 
422. 

15. It is no objection to the competency of a witness that he is, 
counsel for the plaintiff, and intends, if the debt sued for 
be recovered, to charge a commission for receiving and re- 
mitting the money. fllocurn v. Nezcby, 423. 

16. I n  an action of trover for a negro slave, the plaintiff offered 
in evidence a certified copy from the registry, of the bill of 
sale for the slave, he first making an affidavit that the bill 
of sale was not in  his possession or power; that he had de- 
livered it to the register to be registered, and on application 
for it  afterwards was told by the register that it  was lost. 
There was a subscribing witness to the bill of sale who 
resided in the State, and he was not produced as a witness: 
Held. that  the copy should not be received in evidence: (1)  
on account of the insufficiency of the proof a s  to the loss of 
the original; (2 )  because the act of 1792, ch. 6, requires that  
in all trials where the title of a slave is evidenced by a writ- 
ten transfer, the execution of such writing shall be proved 
by the subscribing witness, if alive and within the State; 
and there cannot be less reason for requiring the subscribing 
witness, where a copy is offered in evidence, than where the 
original is offered. Carlton v. Bloodworth, 424. 

17. A having sold a slave to B, and given to B a written instru- 
ment, setting forth "that for the consideration of $300 he had 
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sold the slave to B, and that  he  would warrant and defend 
the slave against the claims of all persons," but setting forth 
nothing a s  to the soundness of the slave; B shall not be 
permitted to  set up a parol warranty of soundness, and re- 
cover on it againsb A, for this would be to add by parol to 
a written instrument. The parties, by making a written 
memorial of their transaction, implicitly agree that  in the 
event of any future misunderstanding, that  writing shall be 
referred to as  the proof of their ,act and intention; that  such 
obligations as  arise from i t  by just construction or legal in- 
tendment shall be valid and com~ulsorv on them, but that 
they do not subject themselves to any stipulation not set forth 
in  the writing. For if they meant to be bound by any snch, 
they might have added them to the writing, and thus have 
eiven to them a clearness. a force and a direction which they ., 
could not have by being trusted to the memory of a witness. 
Where anything forming part of the contract is  left out of the 
writing by fraud or accident, or anything forming no part 
of the contract is inserted by fraud, parol evidence may be 
received to prove these facts. But where nothing is omitted 
or inser'ted in the writing by fraud, accident or mistake, 
parol evidence shall not be received to show that the agree- 
ment of the parties was otherwise than the writing sets forth. 
Smith v. Williams, 426. 

18. Bill to redeem. Complainant charged that  he borrowed $800 
of defendant, and to secure the repayment thereof had exe- 
cuted to defendant an absolute deed for certain lands; that 
it  was agreed between him and the defendant that  he might 
redeem the lands, and that  defendant, upon receiving his 

I money with interest, should reconvey them ; but it  was agreed 
that  this part of their contract should not be put in writing, 
and that, as to it, complainant should trust to the defendant's 
word. Defendant, in his answer, denied the par01 agreement 
charged in the bill, and set up a n  absolute purchase of the 
lands : Held, that parol evidence cannot be received to prove 
the agreement charged in the bill; for such evidence w o a d  
contradict the deed of complainant. Btreator v. Jones, 449. 

EXECUTION. 
1. Motion to stop money i n  transitu, which has been paid into 

the office upon an execution a t  the instance of B, and to apply 
the money to the discharge of a judgment against C, is not 
allowed of course, and will not be allowed unless good cause 
be shown. Ocerton v. Hill; 47. 

2. A and B having obtained judgments before a justice of the 
peace, sued out executions, which were levied upon the lands 
of the defendant ; and the executions so levied were returned 
into the County Court for orders of sale. The executions 
were levied on different days, but the orders of sale were made 
a t  the same term of the court, and writs of venditioni eapolzas 
were issued thereon. At the same term C obtained a judg- 
ment in court against the defendant and sued out a fieri 
facias, which was levied upon the same lands; and the sheriff 
sold the lands under all these executions, and paid the money 
into court;  and it  being insufficient to discharge all the exe- 
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cutions, application was made to the court for a n  order of 
distribution. The execution from the justice which was first 
levied is to be first satisfied, and the money is to be dis- 
tributed according to the priority of the levy of the execu- 
tions. Lash v. Gibson, 266. 

See Practice, 13. 

FERRIES. See Roads. 

FORCIBLE ENTRY AND DETAINER. 
I n  a n  inquisition of forcible detainer, the proceeding being of 

a civil nature, the court will grant a new trial if the jury 
find contrary to evidence. Adam v. Robeson, 392. 

FRAUD. 
The decision of the judges a t  a horsa race may be set aside for 

error or fraud. Moore v. Bitnpson, 33. 

FRAUDULENTCONVEYANCES. 
1. Pending a n  execution against A, he conveys his property to 

B by a deed purporting to be absolute. and for a valuable 
-consideration; and it is  agreed between A and B that  when 
the execution shall be satisfied B. shall reconvey the property 
to A. Equity will not enforce this agreement. No person is 
entitled to the aid of a court of equity to enforce a contract 
entered into with a fraudulent intention or for a fraudulent 
purpose. Fraudulent conveyances a re  binding upon the par- 
ties making them. I n  applying the maxim, "that he who does 
iniquity shall not have equity," to particular cases, i t  is not 
necessary that i t  should appear that  the iniquity was done to 
the persons against whom relief is  sought, although it must 
appear to infect .the particular transaction out of which an 
equity is attempted to be set up. Vick v. Flowers, 321. 

2. Pending a suit against A a s  security for  B, A to defeat any 
recovery that  might be made against him in said suit, conveys 
his property to C by a n  absolute deed, purporting to  be for a 
valuable consideration, and it was ?greed between A and C 
that  C should reconvey the property to A whenever he should 
be requested. I t  appeared upon the trial of the  suit against 
A that  the debt claimed of him had been paid by B, for whom 
he was security, and judgment was rendered in favor of A, 
upon which he filed a bill to compel C to reconvey the property 
according to the agreement. Equity will not enforce this 
agreement, on account 'of i ts  moral turpitude. Jaclcson v. 
Marshall, 323. 

GENERAL ASSEMBLY, POWERS OF. 
1. Section 41 of the Constitution declares "that schools shall be 

established by the Legislature for the convenient instruction 
of youth, with such salaries to the masters, paid by the public, 
a s  may enable them to instruct a t  low prices; and all useful 
learning shall be duly encouraged and promoted in one or 
more universities." I n  obedience to this injunction of the 
Constitution, the Legislature established an university, and 
in the year 1789 granted to the trustees thereof "all the 
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property that  had theretofore or should thereafter escheat 
t o  the State.'' I n  the year 1800 the Legislature repealed this 
grant: Held, that  this repealing act is void, (1) it being in 
violation of that  section of the Constitution which directs the 
General ASsembly to establish a n  university. When estab- 
lished, i t  is  the university of the people, and not of the Gen- 
eral Assembly, who are the mere agents of the people in 
doing the act. When endowed, its funds are  beyond the con- 
trol of the  General Assembly; otherwise, as  it cannot exist 
without funds, the General Assembly might destroy it. (2) 
I t  being in violation of the fundamental principles which 
protect private rights. (3) It being in violation of section 
10 of the Bill'of Rights, which is a part of the Constitution, 
and which deciares "t'nat no freeman ought to be taken, im- 
prisoned, or disseized of his freehold, liberties or privileges, 
or outlawed, or in  any manner destroyed or deprived of his 
life, liberty or property, but by the law of the land." The 
word "liberties" in this section signifies the privileges and 
rights which corporations have by virtue of the instruments 
which incorporate them ; and is  here used in contradistinction 
t o  the word "liberty," which refers to  the personal liberty of 
the citizens. The section intended to secure to corporations 
as well a s  t o  individuals the rights therein enumerated. The 
words "law of the land" mean "the lawful proceedings of the 
proper triburbals of the country." And the entire section 
means "that neither corporations nor individuals shall be 
deprived of their liberties or property, unless by a trial in a 
court of justice, according to the known and established rules 
of proceeding derived from the common law, and such acts 
of the Legislature a s  are consistent with the Constitution." 
Urzisersity v. Fog, 58. 

2. Escheated lands vested in the State without a n  inquisition or 
office found; and the act of 1789 conveyed these lands to the . 
Trustees of the University. The clause of the Constitution 
which declares that "all commissions and grants shall run in 
the name of the State of North Carolina, and bear teste 
and be signed by the Governor," does not restrain the Legisla- 
ture  from conveying lands by a solemn act of their body 
without grant. Ibid. 

GRANTS. 
1. A court of law will receive par01 evidence to show that  the of- 

ficers of State have issued a grant for lands forbidden by 
law to be entered and granted, and will take notice that  such 
grant is void and that  nothing passes by it. Btrother v. 
Cathey, 162. 

2. Where a grant has issued irregularly, the party wishing to 
avoid it must apply to a court of e q ~ ~ i t y .  Ibid. 

3. The act of 1783, ch. 2, forbids entries or surveys to be 
made of certain lands set apart for the Cherokee tribe 
of Indians. In  1791 this tribe, in  a treaty made with 
the General Government, "relinquish, release and cede these 
lands." The right of the Indian tribes to lands is regarded 
by the European and American governments as  a mere pos- 
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2. By the articles the nags were to be turned thirty feet from 
the starting poles, and to be run the flrst time theu were 
locked. If the conduct of the other party be fair, the party 
claiming the stakes must show that  the nags were locked 
after being turned to run. Ibid. 

3. The opinion of judges chosen by the parties to a race is not 
conclusive; and if they be either mistaken or corrupt, their 
opinion ought to be set aside and the justice of the case dis- 
closed by other testimony. Moore v. Einzpson, 33. 

4. I n  all racing contracts i t  is incumbent on the plaintiff to bring 
his case within both sections of the act of 1800, ch. 21. 
Moore v. Parker, 37. 

INDICTMENT. 
1. Indictment for perjury. Perjury may be committed in answer- 

ing a question that  has  no relation to the issue, if asked with 
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sessory right; and the cession of this right by the Cherokee 
tribe vested the right i n  North Carolina, and the United 
States were the agents of North Carolina for that  pur- 
pose. Ibid. 

GUARDIAN. \ 

1. Under the act of 1762, ch. 5, the County Court is not bound 
to appoint a s  guardian the next of kin or the person chosen 
by a minor above fourteen years of age; but may and ought 
to appoint that  person who, in their discretion, they believe 
will best execute the duties of the appointment. Wynne v. 
Alwags, 38. 

2. The choosing of a guardian by orphans in conrt does not aeces- 
sarily destroy the authority of a former guardian. The court 
can a t  any time remove a guardian upon proper cause shown, 
and in the appointment of a successor have entire discretion. 
Bray v. Brumsey, 227. 

3. The County Court is not bound to confirm the choice of a 
guardian made by a n  infant of fourteen years of age and 
upwards. Under the act of 1762, ch. 5, the court may eser- 
cise a discretion in  appointing a guardian, independent of any 
choice which the infant may make. Grant v. Whitaker, 231. 

HEIRS AND DEVISEES. 
Judgmerit of execution against the real estate of a deceased 

debtor in the hands of the heirs and devisees, reversed, be- 
cause it was not found that  the executrix "had fully adminis- 
tered, had no assets, or not sufficient to satisfy the creditors' 
demand." Catdwell v. Brodkc, 07. 

HORSE RACING. 
1. I n  articles of agreement to run a horse race, signed and sealed 

by the parties, where the weight to  be carried by each horse 
is mentioned, the riders must be weighed after they come 
through the poles; and parol testimony is not admissible to 
prove that  the parties agreed not to weigh out. Critoher u. 
Pannell, 32. 
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a design to impair the credit of the witness as to  those parts 
of the case which a re  material and important to  the issue, 
particularly if the witness be cautioned as  to his answer. 
For, if i t  appear plainly that the scope of the question was 
to s i f t  the witness a s  to  his knowledge of the substance, by 
examining him, strictly concerning the circumstances, which 
afterwards appear to be false, he may be guilty of perjury, 
inasmuch a s  nothing can be more apt to incline a jury t o  give 
credit to  the substantial part of a man's evidence than his 
proving to have a n  exact and particular knowledge of all the 
circumstances relating to it. 8. v, Btrat, 124. 

2. Indictment contains two counts: one for a mayhem under the 
statute, and charges the defehdant with aiding and abetting 
t h e  mayhem; ine other for an assauir: and batrery. Defend- 
an t  acquitted upon the first count and convicted upon the sec- 
ond. Judgment cannot be rendered against defendant upon 

, this conviction. 8. v. Bridges, 134. 

3. I n  a n  indictment for perjury the style of the court before 
which the perjury is alleged to have been committed must be 
legally set forth ; therefore, where the indictment charged 
that  the false oath was taken "at a certain Superior Court 
begun and held for the District of Hillsborough," the judg- 
ment was arrested. iY. e. Ntreet, 156. 

4. Motion to quash an indictment. I n  cases of doubt, the court 
will not quash a n  indictment. It is due to  the State and to 
the rights of the citizen, in 8uch cases, t o  have the facts 
inquired into by a jury, and if the facts charged be affirmed 
by their verdict the defendant can have the same advantage 
of legal points upon a motion in arrest a s  upon a motion to 
quash. Therefore, the court refused to quash a n  indictment 
which charged "that the defendant, fraudulently intendiag 
to injure A. B., unlawfully and fraudulently procured a cer- 
tificate of a survey on a n  entry of lands in  the entry-taker's 
office of Brunswick County to be made by C. D., the surveyor 
of said county; which certificate set forth that  the lands de- 
scribed therein had been surveyed, and that  H. and G. were 
chain-carriers, when, in  fact and in truth, the lands described 
in the  certificate were not surveyed, and when, etc., H. and 
G. were not chain-carriers." 8. v. Smith, 213. 

5 Profane swearing, independent of the disturbance and injury 
which it  may produce to those who hear it, is not indictable; 
i t  is cognizable before a justice of the peace, under the act 
of 1741, ch. 14; but where it  is charged a s  a nuisance, and 
there is evidence to support the charge, i t  i s  indictable. 
Therefore, a motion to arrest the judgment, upon a n  indict- 
ment which charged "that the defendant swore several oaths 
in the courtyard during the sitting of the court, to the great 
disturbance and common nuisance of the citizens necessarily 
attending said court," was overruled. 8. v. Kirby, 254. 

6. The statute does not entitle the State to an appeal in  a crim- 
inal prosecution upon a verdict of acquittal. N. v. Jones, 257. 

7. A witness for the State who is called out upon his recogni- 
zance, and has judgment lzigi for the forfeiture entered 
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against him, may apply to  the court for  a remission of the 
forfeiture before a scire faciaas issues against him. B. v. 
Herndon, 269. 

8. An accessory is  not liable to  be tried. as  for a misdemeanor, 
where the principal is amenable to  justice. The act of 1797, 
ch. 19, does not infringe this rule. That act only extends to 
cases "where the principal escapes and eludes the process of 
the law." 8. v. Croff ,  270. 

9. The caption of a n  indictment must describe the court before 
which it  is found, that it may appear the court can exercise 
jurisdiction over the offense charged. 8. v. Button, 281. 

10. Solicitor fcr the  State is e~titkt? to a fee in  case of a sc&s 
facias against a delinquent juror in  all cases where costs are 
given against such juror. S. v. Whitsenhunt, 287. 

11. The prosecuting officer for the State has a discretionary power 
t o  indorse the Governor a s  prosecutor on bills of indictment, 
whenever he may think the public interest may require it. 
S. v. English, 435. 

12. The Superior Court of one county has no jurisdiction of crimi- 
nal offenses committed in another county, although both Of 

. the counties belonged to the same judicial district before the 
act of 1806, ch. 2. B. v. Patterson, 443. 

13. I n  a n  indictment for murder, where the death is  occasioned 
by a wound, bruise, o r  other assault, the stroke must be e m  
pressly laid. But an indictment charging "that A. B., with 
a certain stick, etc., in  and upon the head and face of C. D. 
then and there feloniously, etc., did strike and beat, giving 
to  the said C: D. then and th~ere, with the stick aforesaid, in 
and upon the head and face of the said C. D. several mortaZ 
wounds, of which said several mortal wounds the said C?. D. 
instantly died," is good, for there is in the first clause a 
direct allegation of a stroke, and the participle giving and 
the words the% and there connect this allegation with the 
mortal wounds in the second clause. I n  a n  indictment Eharg- 
ing "that A, feloniously and of his malice aforethought, 
assaulted B, and with a sword, etc., then and there struck 
him," etc., the first allegation, of feloniously and o f  his 
malice aforethought, applied to the assault, runs also to  the 
stroke t o  which it  is essential. Where in an indictment for 
murder the death is charged to be occasioned by a wound, 
a description of the wound must be set forth in the indict- 
ment; its length, breadth, depth, etc., where they are  capa- 
ble of description; and the omission of such description is 
fatal to the indictment. Where the death is  charged t o  be 
occasioned by a Druise, a description of its dimensions, etc., 
is  not necessary. S. v. Owm, 452. 

INDIANS. See Grants. 
1. The right of the Indian tribes to lands is regarded by the 

European and' American governments as  a mere possessory 
right. Xtrother v. Catatheg, 162. 
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INDIANS-Contimed. 
2. The government of the United States a s  well a s  the govern- 

ments of t h e  several States have claimed and respected in 
each other the claim to exclusive jurisdiction and title to ter- 
ritory occupied by the Indian tribes. Ibid. 

. 3. The treaty, therefore, of 1791, with the Cherokees, cannot be 
considered as conveying a title to the soil of any part  of this 
State to  the United States. It can only be received a s  a re- 
linquishment of that  possessory right which alone had been 
yielded t o  the Indians. This right did, of course, vest 
according t o  the precedent claims of North Carolina, known 
and admitted by the United States. The treaty was made 
by the United States, because by the Federal Constitution 
the General Government had been made the agent of North 
Carolina for tha t  purpose. Ibid. 

a 

4. The grounds on which entries of lands acquired since 1777, 
from the C'herokees, are  considered to be valid, explained by 
Locke, Judge. Ibid. 

INFANTS. See Equity, 22. 

INJUNCTION. 
Where a bill was filed to  enjoin a judgment of the County Court 

in a cause in which equity jurisdiction had been conferred 
upon i t  by act of Assembly, i t  was dismissed because the 
County Court had jurisdiction of the question, and there was 
no allegation of fraud, surpriseror mistake. Holding v. Hdd-  
hag, 9. 

INSOLVENT DE;BTORS. See Creditor and Debtor. 
An action cannot be maintained upon a bond given by a person 

arrested upon a ca. sa. to keep within the limits of the rules 
of the prison; for the act of 1759, ch. 14, gives t o  such bond 
the force of a judgment, and authorizes the creditor to  have 
execution thereon, upon motion i n  court. Browrz v. Fra- 
xier, 421. 

JUDGMENT. 
I n  a suit against a n  administrator a plea of judgment confessed 

since last continuance is bad on demurrer. Churchill 9. 
C7m09%, 39. 

JURISDICTION O F  COUNTY COURT. 
Where a MI1 was filed to enjoin a judgment of the  County Court 

in a cause i n  which equity jurisdiction had d e n  conferred 
upon i t  by act of Assembly, i t  was dismissed because the 
County Court had jurisdiction of the question, and there was 
no allegation of fraud, surprise or mistake. Holddng v. 
Halaimg, 9. 

JURISDIWION O F  SUPERIOR COURT'S. See Indictment, 12. 

LEGACIES. 
Testator directs his debts to  be paid out of his personal estate; 

charges his real estate with the maintenance of his wife; 
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gives f1,000 to an only daughter; and after giving other 
pecuniary legacies he gives the remainder of his %state to his 
three sisters. The personal estate is exhausted in the pay- 
ment of debts: Held? that the legacy of f1,000 to the daugh- 
ter is a charge upon the real estate. Givins v .  &ins, 192. 

LIMITATION OF ESTATEIS. 
A gift of a chattel to a person, with a reservation of a life estate 

therein to the donor, is good, and vests a property in the 
donee, because the reservation, being inconsistent with the 
estate created by the gift, is void. Duncan v.  #el f ,  466. 

LIMITATIONS, STA!!!?JTE OF. 
1. Seven years' possession without color of title is no bar to the 

right of entry. Ntanley v; T u r n w ,  14. 

2. Reasons on which this construction of the third and fourth sec- 
tions of the act of 1715, ch. 27, is founded. 21 to 30 in. note. 

3. Inconvenience resulting from this construction. 30 t o  32 in. 
note. 

4. Neither the act of 1800, repealing the law granting escheated 
lands to the Trustees of the University, nor bringing a suit 
by the escheator under the act of 1801 suspends the statute 
of limitations as to the trustees, whose right was sought to 
be divested by those acts. University v. Campbell, 185. 

5. Act of 1715, ch. 48, bahing the claims of creditors against the 
estates of deceased debtors. A demised lands to B and B 
covenanted in the indenture of demise to pay $50 annually 
for the rent. The demise was made in 1790, and B died in 
1794, having had possession of the premises until his death. 
T"he demise expired in 1803, no rent having been paid. A 
sued the executor of B upon the covenant of the indenture, 
for the rents; the suit was brought in 1804, and the execu- 
tors pleaded the act of 1815, ch. 48, in bar. Plea sustained, 
for the defendants are not sued upon their own possession, 
but upon the possession qf their testator, upon his pernancy 
of the profits of the demised premises, and not their own; 
and they must answer as his representatives. The act bars 
after seven years from the death of the testator, although 
great part of the rent did mt become due until more than 
seven years after his death; no notice of the debt having 
been given to the executors within the seven years. Neil v.  
Hosmer, 202. 

6. Color of title. A devise is color of title, and seven years' pos- 
session under it bars the right of entry. Evans v. Hatter- 
field, 413. 

7. A constructive possession of lands under color of title, for 
twenty-one years, under known and visible boundaries or 
lines, will not bar the right of entry under 8he statute. Clin- 
ton v. H e w h g ,  414. 

8. Nor will the actual possession, for twenty-one years, of differ- 
ent parts of the lands covered by the color of title, by pur- 
chasers from him to whom the color was made, avail him as 
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LIMITATIONS, STATUTE OF-Continued. 
to the parts of the lands not sold and actually possessed; 
for they a re  distinct tracts held by different persons in differ- 
ent rights. Ibid.  

MORTGAGE. 
1. A creditor agrees with his debtor, after judgment, to levy his 

execution on the whole of the debtor's property, and pur- 
chase it  in a t  the sale and hold i t  as  a security for his debt; 
equity will permit the debtor to redeem the property. Wil -  
corn v. Morris, 116. 

2. It is  a general rule that  wherever a conveyance or assignment 
of an.estate is  originally intended as a security for money, 
whether this intention appear fro= the 9ee6 itself or any other 
instrument, i t  is always considered in equity as a mortgage, 
and the .estate redeemable, even though there be a n  express 
agreement of the parties that  i t  shal inot  be redeemable, or 
that  the right of redemption shall be confined t o  a particular 
time or to  a particular description of persons. I n  applying 
this rule to particular cases, a court of equJty will often 
ascertain the fact whether the conveyance was intended as  
a security for money, however absolute it  may appear; and 
will lay hold of all the circumstances of the transaction to 
ascertain this fact, such as  the value of the estate conveyed 
and the sum given therefor, the bargainee not being let into 
the immediate possession of the estate, his accounting for the 
rents and profits to  the bargainor, etc. Critcher v. Walker ,  
488. 

3. (Sircumstances which incline the Court to  construe a transac- 
tion t o  be a mdi t ionaZ  sale and not a mortgage. Among 
others: (1) The money advanced being equal, or nearly so, 
to the value of the goods conveyed. (2) A stipulation in the 
contract of the parties that he who advances the money and 
receives the goods shall hold the goods subject to  the claim 
of him from whom he received them until a particular day, 
and subject to his loss if they be destroyed by that  day;  
but t o  hold them free from such claim after the day, and sub- 
ject to his'own loss if they be destroyed or perish after that 
day. Ibid.  

4. I n  mortgages the want of a covenant for the repayment of the 
mortgage money is  no bar to  a redemption; nor in such case 
is the mortgagee without remedy, although the goods be de- 
stroyed or  not of value sufficient to  pay the debt. In  equity 
he may recover the money from the mortgagor, for every 
mortgage implies a loan and every loan a debt. Ibid. 

NEW TRIAL. 
1. In  an ejectment the Court ordered a second new trial because 

the verdict was contrary to evidence. Qo?nrs. e. James, 40. 

2. The court will not grant a new trial upon the affidavit of one 
of the jurors, that  he did not assent to the verdict. Hut- 
tl-el1 u. Dry,  94. 

3. Facts known to a party before trial, but omitted to be proved, 
upon a belief that  the evidence offered was sufficient, no good 
ground for a new trial. Per8o.n v. Davey, 115. 
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XOTICE. 
1. The principle that  notice to  a n  agent is  notice to his principal 

does not apply to the case of surveys of entries of land made 
by public surveyors in the discharge of their public duties. 
XerriE v. Slonn, 121. 

2. The principle applies only to  cases where there is a special 
trust or confidence reposed in the agent at the time of the 
transaction, or after it, by the acceptance of the purchase by 
the principal. Ibid. 

3. Entry-taker's books no notice of an entry having been made. 
Ibid. 

4. If a scrivener or attorney who draws a mortgage to secure the 
payment of money has notice of a prior mortgage, this is 
constructive notice to  the last mortgagee. Ibid.  

5. Where a father, having notice that  lands are  contracted to  be 
sold, purchases the lands and takes a deed to his son and his 
heirs, the son, being a volunteer, is a trustee of the legal 6 
estate for the first purchaser. Ibid.  

PARTITION,' BRINGING INTO HOTCHPOT. 
1. In  making partition so much of the ancestor's lands acquired 

by him after making his will a s  are  conveyed to a child by 
way of advancement are  to be valued a t  the time of the con- 
veyance, and the residue of the lands to  be valued a t  the 
time of the rtncestor's death. Toomer v. Toomer, 93. 

2. What shall dissolve a tenancy in common. A and B, being 
tenants in common of a tract of land situate in  an island in 
the Cape Fear  River, agree by deed, "that a s  to  those lands 
on the said island which lie below the causeway or great 
road through the island, A's two-thirds shall be taken all 
together, and shall begin a t  the lower end of the said island, 
and be bounded by the Northwest River on the one side and 
by the Northeast River and Great Cwek on the other; and 
B's one-third shall be taken off of the remainder, lying above 
the said A's and below the said causeway; and as to all that 
part of the island belonging to them, lying above the said 
causeway, A's two-thirds shall be talcen next the thorough- 
fare and Northeast River, and the said B's one-third shall be 
taken next the causeway." This agreement is sufficiently 
certain for each tenant to know his share, and dissolves the 
tenancy in common. Moore v. Eagles, 302. 

PEINALTY, PENAL BONDS. 
1. The act of 1794, ch. 2, declares "that every person who shall 

knowingly sell, buy or hire a slave imported into this State 
by land or water, contrary to the provisions of that act, shall 
forfeit and pay the sum of one hundred pounds." A, having 
purchased a slave, not knowing a t  the time of the purchase 
that he had been imported contrary to  the provisions of 
the act, sold the slave t o  B, knowing before this sale of the 
illegal importation. This sale does not subject him to the 
penalty. Governor v. Howa/ra, 168. 

2. I n  a suit upon a penal bond the plaintiff is not entitled to re- 
cover beyond the penalty. Warden Q. NieZso.n, 275. 

See Repeal of Penal Statutes. 
372 
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PENALTY, PENAL BONDS-Contintbed. 
3. The act  of 1808, ch. 12, see. 3, declares the appointment of 

deputy clerk of the County Court to  be incompatible with the 
office of a justice of the peace; and further declares "that if, 
after the passing of the act, any person holding the office of 
justice of the peace shall accept the appointment of deputy 
clerk, his office a s  a justice of the peace shall be vacated; 
and if, being deputy clerk, he  accept the office of justice of 
the peace, his appointment as deputy clerk shall be vacated ; 
and if any person shall presume to act in any of the said 

.offices contrarv'to the true intent and meaninn of the act 
he shall forfeG and pay the sum of fifty pounds." This act 
does not extend to the case of a man who was both deputy 
clerk and Justice of the peace before the passing of the a d ,  
and who subsequently continued to act as a justice of the 
peace, without resigning his appointment as  deputy clerk. 
Wardens  v. Xneed, 485. 

PBRSURY. See Indictment. 

PLEAS AND PLEADING. 
1. To a n  action against an administrator, he pleaded, "fully ad- 

ministered, generally and specially, 110 assets but  t o  t he  
amount o f  f l 2 0 ,  which w e  liable t o  a suit ,  Xlade and Jocelyn 
against defendant." At the next term he pleaded a s  a plea 
since the last continuance, " a  judgment confessed in favor 
o f  Xla& and Jocelyn, and other judgments." To this plea 
the plaintiff d m u r r e d  generally. Demurrer sustained and 
plea overruled. Churchill v .  Comron, 39. 

See Abatement. 

2. To the plea of set-off there may he a double replication ; for the 
set-off is in  the nature of a cross action, and the person plead- 
ing i t  is  to be considered (so fa r  a s  respects this plea) in 
the light of a plaintib, and bound to produce the same testi- 
mony to support it that would be r e ~ u i r e d  to enable him to 
recover in  that character; and the plaintiff against whom 
the set-off is  pleaded ought to be permitted, by way of repli- 
cation, to make the same defense which the law would per- 
mit him to enter by way of p&a had he been originally sued. 
Holding v. Smi th ,  154. 

3. Debt to recover,£100, the penalty imposed by the act of 1794, 
ch. 2, for importing a negro slave into this State. The writ 
called' upon the defendant to answer "James Turner, Gov- 
ernor, etc., of a plea that  he render to him £100," etc. The 
declaration stated, "Benjamin Forsyth, who sues in this be- 
half, a s  well for his excellency James Turner, now Governor 
of the State, etc., a s  for himself, complains of William Hor- 
ton, etc., that  he render to  James Turner, now Governor, 
etc., and the said Benjamin, who sues as aforesaid, flQ0,'' 
etc. Variance between the writ and declaration pleaded in 
abatement. Plea sustained. Governor v. Horton, 212. 

4. Judgment quamdo accdderint was rendered against a n  admin- 
istrator for £1,835 4s. 2d., to be discharged by the payment 
of £917 12s. Id. Plaintiff sued out a scire facias, suggesting 
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PLEAS AND PLEADING-Continwd. 
assets, and reciting a judgment for £917 12s. Id.;  but not 
reciting i t  a s  a jddgment quando, etc. NuZ tie1 record and 
no assets were pleaded to the soi. fa. The court Sustained 
the plea of fiul tie2 record, and gave judgment for the de- 
fendant. Plaintiff moved to set this judgment aside, and for 
leave to amend his writ of sci. fa. The judgment was set 
aside, and leave given to amend on payment of costs. Tear . 
v. White, 412. 

POSSESSION, ADVERSE. See Deeds. 
Par t  of the lands t o  which defendant set up claim k a s  in- ' 

cluded within his fence, and he was in the actual adverse 
possession thereof a t  the time of the conveyance to the les- . 
sors of the plaintiff. The plaintiff is  not entitled t o  judg- 
ment for the lands lying within the defendant's fence. Den- 
r ~ i s  2). Pan, 338. 

1. A power of attorney executed in 1772 in Ireland, to sell lands 
in this State, and proved before the mayor of the city of 
Carrickfergus in 1774, and the probate certified under the 
seal of the mayoralty, i s  not admissible in evidence, as there 
was no law before 1793 for the probate and registration of 
such powers of attorney. Benxien v. Lenoir, 194. 

2. And this defect is  not cured by a registration of the power of 
attorney under the private act of 1782, ch. 36, see. 3, which 
directs, "that this power of attorney shall be admitted' to 
probate and registration in the couMy of Wilkes, and be as  
good and valid a s  if the conliscation acts had never passed," 
for by this act a further probate as well a s  registration 
were necessary to  give validity to the power of attor- 
ney. Zbid. 

3. There being no law before 1793 for the probate and registra- 
tion of powers of attorney t o  sell lands, a power of attorney 
proved before a judge of our Superior Courts in 1779, and 
registered upon his certificate of probate, is not admissible 
in evidence. Zbid. 

PRACTICE. 
1. Upon the suggestion of the defendant's death, his administra- 

tor ought to  be made a party by a scire facias; and a n  order 
"that the administrator be made a defendant, 'unless he show 
cause," being served upon the administrator,. he appeared 
and showed for cause that  the order -was irregular and im- 
proper, whereupon the rule for making him a party was dis- 
charged. Mallison v. Howard, 44. 

2. A, being the administrator of B, was summoned a s  a garnishee 
in a case pending in the County Court. H e  was examined, 
and an issue was made up and found against him. He 
prayed an appeal, but did not give bond for the prosecution 
thereof until the next term, i~n consequence of which the 
appeal was dismissed. A writ of certiorari will lie to  re- 
move the case to  the Superior Court. Fryer v. Blackmore, 94. 

See Abatement. 
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PRACTICE-Conthued. 
3. Rule for a new trial entered nunc pro tunc, the clerk having 

omitted to enter i t  a t  the proper time. Howard v. Person, 
100. 

See Wills. 

4. On the abatement of a suit by the death of the plaintiff, exe- 
cution ought not to be issued for the costs until a scire facias 
has issued to the representatives of the plaintiff. 8i'irmnons 
o. Ratc l i f f ,  113. 

5. Plaintiff having lost the bond declared on, after a n  appeal 
from the judgment of the County Court, is permitted to 
prove the contents thereof upon the trial in  the Superior 
Court, and to i-eco-~er- judgment witiiout amending his decla- 
ration. King v. Brgarbt, 131. 

6. The judgment of the County Court not being lessened in the 
Superior Court, bears 10 per cent interest up  to the time of 
rendering judgment in the Superior Court. Mumford 21. 
Hodges, 131. 

7. The sum levied upon an execution being insufficient to dis- 
charge the plaintiff's judgment, must be applied solely to his  
use; and the costs of the defendant's witnesses are  not to be 
paid out of the sum thus levied. Peamon u. Haden, 140. 

8. The return of two nihils good service of a scirz facias against 
bail. Wood fork  v. Bromfield, 187. . 

9. Motion to file a new declaration in ejectment, the original 
being lost out of the office, and the defendant served with 
notice to  produce a copy, disallowed. Cleveland. v. Grime, 
268. 

10. A witness for  the State is called out upon his recognizance, 
and the judgment of the court for the forfeiture is  entered 
against him, nisi. He may apply t o  the court for a remis- 
sion of the forfeiture before a scire facias issues against 
him. S. v. Hernboa, 269. 

11. After verdict, the court will not arrest the judgment because 
the writ is test% by the clerk and signed by the deputy 
clerk. The Stat. 5 Geo. I., ch. 13, is in force, and cures de- 
fects in the writ by verdict. Dudley I;. Carmolt ,  339. 

12. Section 25 of the Constitution is  intended merely to prescribe 
a n  uniform mock of issuing writs. J b i d .  

13, ,4n order ent3red of record for a scire facias to issue to make 
the representatives of a deceased defendant a party to a suit 
will prevent an abatement of the suit. H a m i l t w  v. Jones, 
441. 

14. A, having recovered a judgment against B, sued out a f i .  fa. ,  
and before the return of it  he di'ed. After his death, he hav- 

' ing no representative, a ~ o t h e r  fi. fa.  was sued out in his 
name. This fi. fa. was set aside as having issued errone- 
ously. Cfibsoa u. Lynch,, 495. 
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PRACTICE-Comtln ued. 
15. A; having recovered a judgment against B in the County 

Court, B prayed an appeal to the Superior Court, which was 
granted, upon his entering into bond with one security only. 
On motion of A, in  the  Superior Court, the appeal was dis- 
missed, for the act of 1777, ch. 2, is  peremptory in requiring 
two securities. And the motion to dismiss prevailed after 
the record had been in the S u ~ e r i o r  Court three and 
sundry orders made in it.  bid. 

16. In a suit against an administrator a plea of judgment eon- 
fessed since last continuance is  bad on demurrer. Chztrchill 
v. Uomron, 39. 

PROCESS, 
1. The return of two ni7zils is good service of a scire facias 

against bail. Woodfork v. Bromfield, 187. 

2. Defects in warrauts must be pleaded in abatement; they can- 
not be taken advantage of after rerdict upon motion to ar- 
rest the judgment. ~UcCrea v. Starr, 252. 

See Practice, 11, 13. 

PROMISSORY NOTES, BILLS OF EXCHANGE. 
An executor or administrator may assign the secuvities of his 

testator or intestate, without naming himself executor or 
administrator. Nei l  u. Neu: Bern, 133. 

REHIDARING. 
A second rehearing will be granted to reverse the judgment upon 

the first rehearing, if justice demands it. Wilcos ?;. Witlci?z- 
son, 11. 

REPEAL OF PENAL STATUTES. 
1. The repeal of a n  act of Assembly giring a forfeiture for an 

offense is a repeal of ail forfeitures incurred under the 
act repealed, unless there be a special exception to the con- 
trary. Governor v. Howard, 465. 

2. A sues B for the forfeiture of £100, given by the act of 1791, 
for buying a slave lmowing him to hare bee11 imported cnn- 
trary to  that  act. Pending the suit the act is repealed, and 
the repeal is pleaded in bar. The plaintiff demurs to the 
plea. The +murrer overruled and the plea sustained. Ibid.  

k 

ROADS AND FERRIES. 
1. The County Court rejected a petition for an order to lay out 

a public 'oad; the petitioner appealed to the Superior Court. 
The appeal cannot be sustained. HazcXi)zs n. Randolph, 118. 

2. By the act of 1784, ch. 14, the power and authority to lay out 
public roads is  vested in the county courts : they are to judge 
where roads shall run, when or how changed or discontinued. 
When they have exercised this power. and declared a public 
road shall be laid out, a jury shall be sunimoned to lay it out 
to the greatest advantage of the inhabitants, and to assess 
damages to persons who may be injured by such road going 
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ROADS AND FERRIES-Contim~ed. 
through their lands. No judicial authority is vested in the 
jury with regard to  the propriety or impropriety of such 
road; that power rests with the court, and, when once exer- 
cised, the jury are  bound to carry their order into effect. 
Ibid. 

3. The party praying for a n  order to  have a road laid out cannot, 
under the act of 1784, ch. 14, have the case examined in the  
Superior Court. For (1) the laying out of roads was con- 
sidered to be a matter of mere county police; ( 2 )  an appeal 
will not lie, because there are  no parties to the pi-oceedings- 
no defendant or defendants to whom a n  appeal bond could 
be given or against whom judgment could be given for 
costs. Ibid. 

4. The General Assembly having authorized the county courts of 
Camden and Pasquotank to appoint commissioners to lay out 
a road, and having authorized John Hamilton to erect toll- 
gates on the said road and exact toll, the commissioners laid 
out the road across the.lands of Enoch Sawyer; and their 
report being returned to court, was Bet aside on the ground 
that  Sawyer had no notice. Bawyer v. Hamilton, 253. 

5. The County Court may grant to  a man the privilege of erect- 
ing and Beeping a ferry, although he do not own the lands 
on either side of the river or creek over which the ferry is 
established. Barnor  v. Dowdg, 279. 

SET-OFF. See Pleas and Pleading. . 
Debts which can be  set-off nlust be such a s  ,are due in  the same 

right; therefore, where d gave his note to B, adnzinistrator 
of the estate of C, and B assigned the note to D, who sued 
A, A was not permitted to set-off a note given by B to E, 
and by him assigned to A, nor a note given by B to him. 
Roberts v. Jones, 353. 

SHBRIFPS, SHERIFFS' SALE1$, SUMMARY REMEDY AGAINST. 
1. A sheriff cannot purchase property a t  his own sale; if he bid 

off property, the bidding is void. Nor can a sheriff sell a t  
private sale property levied on by him by virtue of an ege- 
cution. Ormond ?i. Paircloth, 35. 

2. A sheriff is not finable who returns his execution within the 
time prescribed by law, but fails to return the money made 
thereon into court, or to  pay it  to  the party o r  his attorney. 
Davis v. Lancaster, 256. 

3. It is not incumbent on a purchaser of lands sold for taxes 
acknowledged to be due, to show, on the trial of an eject- 
ment brought against him by the person who was bound to 
pay the taxes, anything more by way of defense than the 
sheriff's deed for the lands so sold. If such purchaser be 
plaintiff in the ejectment, he must also show that the title 
to the lands is out of the State. The title being out of the 
State, the taxes are  a lien upon the lands, into whosesoever 
hands they may pass; and i t  behooves the present holder of 
the lands to see that the taxes have been paid; for if the 
sheriff, in his advertisement of sale for the taxes, mistake 
the name of the owner of the lands, or their local situation, 



INDEX., 

SHERIFFS, SHERIFFS' SALES, SUMMARY REMEDY AGAINST- 
Continued. 

the purchaser a t  such sale shall hold the lands. The acts 
which make it  the duty of the sheriff to  advertise the sale 
in  some newspaper printed in the State and a t  three public 
places in the county, and set forth the names of the owners 
of the lands, the water courses on which the lands are  situ- 
ate, etc., are merely directory to the sheriff in the discharge 
of his duty. His neglect to observe these directions may 
subject him to a suit for damages a t  the instance of the 
party injured by the neglect; but it  will not affect the title 
of the purchaser, unless there be collusion between him and 
the sheriff. The sheriff's authority to sell rests upon the 
fact that the taaes have not bem paid. If, therefore, i t  ap- 
pear that  the taxes have been paid, the purchaser at  the 
sheriff's sale gets nothing by his purchase. Martin u. Lucey, 
311. 

4. The summary remedy against delinquent sheriffs, given by the  
act of 1808, ch. 21, applies a s  well to cases where the delin- 
quent is out of.office as  where he is  not ; and also applies t o  
arrearages due by the delinquent previous to the passing of 
the act, which act is a beneficial one, and is to be construed 
liberally. Oats v. Dayden, 500. 

TAXES. 
A billiard table erected and used merely for the purpose of 

amusement is  liable to the tax imposed on "billiard tables," 
in the same way as  if used for the purposes of gaming. 
Sears v. eeq t ,  291. 

TRESPASS. 
To a n  action of trespass for an assault and battery, brought 

against six defendants, they having employed different coun- 
sel and severed in their defense, pleaded not guilty severally. 
The issues were all submitted to  the jury a t  the same time, 
and four of the defendants were found guilty and two not 
guilty. The defendants found not guilty a re  entitled to  their 
costs severally, including each an attorney's fee. h'tockstill 
u. Xhuford, 39. 

TROVER. 
A bequeathed negroes and other personal property to  his wife 

during her life, and after her death to be sold and equally 
divided among his children. After her death, B converts t h e  
property to his own use. The executors of A can bring trover 
for this convetsion. Allea v. Watson, 189. 

VrnDOR. 
The vendor of goods is liable for affirming the goods to possess 

a quality which would increase their value, if i t  turn out 
that  the goods do not possess this quality, although the 
vendor did not know that the affirmation was false. Thomp- 

' son ti. Tate, 97. 

VERDICT. 
The number of times the verdict shall be set aside and a new 

trial granted is in the discretion of the trial court. Cornrs. 
?;. James, 40. 
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WARRANTY. 
1. An express warranty ' excludes an implied one. Lanier u. 

Auld, 138. 
2. I n  the contract of sale the law implies no warranty a s  to  the 

quality of the goods sold, although it may imply a warranty 
of title, where the vendor is in possession a t  the time of the 
sale. Ibid. 

3. The words in  a n  instrument of writing that  "A had sold to  B 
a negro man by the name of J i a ,  and that  he doth warrant 
the aforesaid s l a w  t o  be sound and healthy, and not above 
twenty-five years of age," do not amount to  a warranty that  
the negro is a slave. The word "slave" is  merely descriptive 
of the person to whom the warranty of soundness, etc., is to 
be applied. Ibid. 

4. The express warranty a s  to  soundness and age excludes any 
implied warranty as  to  other qualities. The law will not 
imply what is  not expressed, where there is a formal con- 
tract. Ibid. 

WILLS, PROBATE OF'; REVOQATION OF. 
1. The probate of a will may be set aside after the term expires 

a t  which the will was proved, and a second probate be 
ordered by the same court; and upon a n  application for a 
re-probate the court will look to all the circumstances of the 
case to  aid its discretion in  allowing or rejecting the appli- 
cation. Dickenson v. Steulart, 99. 

See Evidence. 
2. The testator signs his will i n d  it  is attested in  his presence 

by one witness. He then inserts the date and the words 
dearly beloved, and has it  attested in his presence by an- 
other witness; and then he acknowledges the execution of 
the will in presence of both witnesses. This is a, good exe- 
cution of the will to  pass the real a s  well as  personal estates 
of the testator. Bateman v. .Mariner, 176. 

3. As the statutes of devises, 32 and 34 Henry VIII., declare that 
"a man having lands may devise them," lands acquired sub- 
sequent to  the devise do not pass by it, although the devisor 
expressly refers to all the lands h e  might have at  his death; 
for a t  the time of the devise he had m t  the lands. Jiggitts 

' v. Maney, 258. 

4. Yet if the testator had no estate in the lands a t  the time of 
the devise, and he devise them for the payment of debts, or 
afterwards acquires them, a court of equity will decree a 
sale of them. Ibid. 

5.  Lands acquired subsequent to a devise pass by a new publica- 
tion of the will. At what time a will shall be considered 
as  published, under the act of October, 1784, ch. 10, see. 5. 
Under this act there are  two classes *of cases: (1) where a 
will is found among the valuable papers or effects of the de- 
ceased; ( 2 )  where i t  has been lodged in the hands of any 
person for safe-keeping. In  each case it is necessary, to sup- 
port a devise of lands, that  the will be in the handwriting 
of the deceased, and that  his name,be subscribed thereto or 
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WILLS, PROBATE O F  ; REVOCATION OF-Continued. 
inserted in  some part thereof. ' The act makes the circum- 
stances of the will being in the handwriting of the deceased, 
with his name subscribed thereto or inserted in some part " 
thereof, and its being found among his valuable papers or 
effects, o r  lodged in the hands of some person for safe- 
keeping, as  equivalent to a publication before witnesses. 
And the publication shall be referred to the date of the will, 
not to  the time of itg being found among the valuable papers 
or bffects of the deceased or of its being lodged in the handr 
of a person for safe-keeping. Ibid. . 

6. The probate of a will attested by only one witness being 
caveated in the County Court, an issue of "devisavit ueZ 
no?%" was made up  under the direction of the court : and the 
jury found "that the deceased did, in the said will, devise 
both, real wn6 personal property." The caveator appealed, 
an8 in the Superior Court the jury fodnd that  the paper- 
writing offered a s  the will did devise a s  to the personals, 
but not a s  to  real estate." The executor offering the will 
for probate shall pay the costs; i t  being his folly to insist in 
the County Court that  the will, being attested by only one 
witness, coeld pass the real estate. Warren 2;. High, 436. 

7. A ha4 a child born after he had made and published his mill, 
and in his last sickness inquired of the physician who at- 
tended him, and who was one of the witnesses t o  the will, 
"whether he thought him dangerous, and begged for a candid 
answer, for that  his youngest child was unprovided for, and 
he wished. to  make some provision for the child." The physi- 
cian answered "that he thought him better, and expressed a 
wish that  he would postpone such a business to some future 
period." A died, and i t  was held that  the birth of the child 
after the making of the will, together with the declarations 
of #A to his physician, of his wish to  make a provision for . 
the child, did not amount t o  a revocation of the will. McCay 
v. XcCay, 447. 

8. The words of this will indicate no intention to give the execn- 
tor the rents and profits for his personal benefit. Blount 2;. 

Joknstoq%, 36. 

WITNESSES. 
1. A witness summoned in any suit is bound to attend florn 

term to term until discharged by the court or the party a t  
whose instance he was summoned; and may be called out 
ahd forfeit fifty pounds a t  every term he fails to  attend after 
he is summoned. Xweaney v. Hunter, 181. 

2. And after being called out, a promise made to him by the 
party a t  whose instance he is summoned, not to enforce the 
forfeiture if he will attend a t  the next term and give his evi- 
dence, is not binding, it  being without any sufficient consid- 
eration. Ibid. , 

3. A witness summoned by each party in a suit is entitled to com- 
pensation from each. Peace v. Person, 188. 

4. A witness for the State who is called out upon his recogni- 
zance, and has judgment nisi, for the forfeiture, entered 
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WITNESSES-Continued. 
against him may apply to  the court for a remission of the 
forfeiture before a scire facias issues against him. 8. v. 
Herndon, 269. 

WRITS OF ERROR, REVEIRSAL O F  JUDGMEKT. 
1. After judgment by default and before the execution of a writ 

of inquiry, the defendant dies. The plaintiff executes his 
writ of inquiry, and final judgment is rendered in his favor. 
This judgment is  erroneous and reversible upon a writ of 
error. .Colson u. Wade, 43. 

See Heirs and Devisees. 

2. The plaintiff in error, upon a reversal of the jlzdgment, is not 
entitled to  restitution for lands sold under a n  execution 
issued upon the judgment, but to the money arising from 
the sale. Bickerstaff v. Dellinger, 272. 




