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C A S E S  

ARGUSD AND DETERMINED IN THE 
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O F  

NORTH CAROLINA 

JANUARY TERM, 1878 

ALICE E. OWENS AND OTHERS V. TV. M. ALEXANDEII. AND OTITPKS. 

Pra'ctice-Decree-Inoperative as to One iVot a Party. 

One not a party to an action is not bound by any decree rendered therein; 
and this is so although such person was originally a party plaintiff. 

APPEAL from Cloud, J., at Spring Term, 1877, of MECKLENBURG. 
This action was commenced 30 October, 1871, and Stephen C. Johns- 

ton, one of the defendants, was originally a plaintiff, but was allowed 
on rnotion to withdraw from the cause soon aftcr i t  was instituted. 

I t  appeared that the plaintiffs agreed to sell a certain tract of land 
known as the "gold mine tract" to said Johnston for $5,000, to be paid 
when he could get a good title, and the purpose of the original suit was 
to perfect that title, judgment being demanded that a decree be made 
iequiring the defendants to convey their interests by deed in  fee 
to the plaintiff Alice B. Owens, or to the said Johnston upon his ( 2 ) 
paying said sum of $5,000. At Fall Term, 1873, the defendants 
answered the allegations in the complaint, and the case was continued 
from term to term, until August Special Term, 1875, when i t  was sub- 
mitted to a jury to find certain issues, and at Spring Term, 1876, a final 
decree was made by Schenck, J., in which it was adjudged . . . 
"that thereupon this action was brought to set up said deed as a lost 
deed, and pending said action the said agreement between the plaintiffs 
and said Johnston has becn so modified that title is to be made to him 
upon his paying the sum of $3,475; and the court doth declare that by 
virtue of the verdict herein rendered, and also the foregoing facts 
touching the transfer and devolution of said premises, the plaintiffs 
can make a good title thereto to said Johnston in fee." And i t  was 



I N  THE SUPREME COURT. [7S 

further decreed that plaintiffs do execute a deed in fee to be delivered 
to said Johnston upon payment of said sum, which said sum i t  was 
decreed said Johnston should pay into the clerk's office, and upon which 
the clerk was directed to deliver the deed. 

A copy of this decree was delivered to said Johnston on 13 March, 
7877, and his Honor, upon motion of the plaintiffs, ordered the case 
io be reinstated on the docket, and a notice to be served on Johnston to 
show cause why he should not perform said decree. The plaintiffs 
were also granted an order for the appointment of a receiver of the 
property which was in the possessior~ of said dohnsio~~,  who excepicd: 
(1) Because said order was mado in  a cause to which he was not a 
party, and which had been determined by verdict and j u d p c u t ,  and 
(2) Because said order was made without notice to him, or any attorney 
in  fact or agent of his. 

( 3 ) W i l s o n  & S o n  for plaintiffs. 
W .  H. Bai ley  for defendant.  

IZEADE, J. The defendant Johnston was originally one of the plain- 
tiffs in  the cause, but at  an early stage of i t  he was permitted to retreat. 
Subsequently a decree was made that upon his paying so much money 
a title to the land should be made to him, of which land he is in  posses- 
sion. And now a notice is served on him to show cause why he should 
not perform the decree, and why in  the meantime a receiver should not 
be appointed to take possession of the land and the mines thereon. To 
this the defendant answers that he was not a party in the cause at 
the  time the decree was made, and that therefore the same is a nullity 
a s  to him. 

Unquestionably this is a complete defense. A record imports absolute 
verity as to parties and privies, but third persons are not bound thereby. 
I t  was indeed insisted at  the bar that it appears that i t  was a consent 
decree. Admit i t ;  but that means the consent of those who were parties, 
and not of those who were not parties. I t  was further said that i t  was 
drawn by Johnston's counsel. That does not appear; on the contrary, 
the record, by which we are bound, shows that Johnston was not a party, 
and had no counsel. I t  may be that the plaintiffs may suffer by the 
carelessness of the record, but while it may be regretted, we cannot 
control it. The record controls us. 

PER CURIAM.. Reversed. 

Ci ted:  Diclcens v. Long,  109 N.  C., 172; Leroy v. Xtearnboat Co., 165 
N. C., 114. 
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STATE ON RELATION OF NANCY CRAWLEY V. N. W. WOODFIN, 
ADMINISTRATOR, AND OTHERS. 

Practice-A ppeal. 

No appeal lies to this Court from the refusal of the court below to dismiss 
an action or to nonsuit the plaint%. 

SMITH, C. J., and BYNUM, J., did not sit on the hearing of this case. 

APPEAL from Schenck, d., a t  November Special Term, 1877, of BURKE. 
The facts are sufficiently stated by Mr. Justice Rodman in delivering 

the opinion of this Court. 
The defendant, who had previously demurred, withdrew his demurrer, 

and the defendant's counsel then moved upon the complaint and the 
original answer to dismiss the case. His Honor declined to grant the 
motion, and the defendant appealed. 

Me~rimon, Fuller & Ashe for plaintiff. 
G. N. Folk, R. P. Armfield, and D. G. Pozvle for defendhnt. 

RODMAN, J. This action was commenced on 3 October, 1874. The 
original defendants were N. W. Woodfin, administrator of McDowcll, 
R. M. Pearson, N. W. Woodfin, administrator of John W. Woodfin, 
nnd W. F. McKesson. Pearson having died, his executor was made a 
party in  this Court. 

The complaint alleges, in substance, that at  Spring Term, 1869, of 
Burke Superior Court the relator recovered a judgment against N. W. 
Woodfin, administrator of McDowell, and that a part of i t  is still 
unpaid; that McDowell died in 1859; N. W. Woodfin was 
appointed his administrator, and gave bond i n  tho usual form ( 5 ) 
with Pearson, McKesson, and John W. Woodfin as his sureties. 
The relator assigns as a breach, that N. W. Woodfin, the administrator, 
received a large amount of personal property, more than sufficient to 
have paid all the debts of McDowell and the costs of administration, 
and that he failed to pay the debt to the relator, but delivered the 
property to the legatees without taking refunding bonds, to the damage 
of the relator, etc. 

At Spring Term, 1875, N. W. Woodfin and Pearson filed separate 
answers. The plaintiff replied. At Fall Term, 1875, the death of 
N. W. Woodfin was suggested, and it was ordered that notice issue to his 
administrator. At Spring Term, 1876, the administrator of N. W. 
Woodfin, and the administrator de bonis non. of McDowell, were made 
parties. The plaintiff then by leave of the court amended the complaint 
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by assigning as a further breach the lionpayment of the note upon which 
the aforesaid judgment was recovered. The note was dated 28 December, 
1858, and payable one day after date. 

At Fall Term, 1876, Pearson, not abandoning his answer, demurred to 
the amended complaint and alleged as ground that John Gray Bynum, 
the administrator de 'eo~tis non of McDowell, was the only proper relator 
in an  action on the administration bond of Woodfin, and the relator 
Crawley cannot maintain the action. At a special term in November, 
1877, the defendant Pearson withdrew his demurrer, and moved to 
dismiss the action, which motion was refused, and the defendants 
appealed to this Court. 

I t  has been several times held in  this Court that no appeal will lie 
from the refusal of a motion to dismiss an action, or to nonsuit 

( 6 ) a plaintiff. Stith v. Lookabill, 71 N. C., 25; Poster v. Yenry ,  
77 N. C., 160; Mitchell v. Kilbum, 74 N. C., 483. 

I n  those cases, as in this, the counsel argued the cases upon tlxir 
merits as appearing on the conlplaints, which might be deemed a waiver 
of a right to dismiss the appeal on thc ground that no appeal would lie 
from such a refusal. But the consent of the counsel cannot airre this - 
Court jurisdiction of an appeal where i t  has none, or prevent the 
inconveniences of such a practice. I t  is clear that i t  is not one of the 
cases in which an appeal is allowed by C. C. P., see. 299. The refusal 
affects no substantial right; the defenses of the defendant are all as 
open to him as they ever were. I f  appeals are allowed in  such cases, 
litigation will be immensely protracted and the costs increased. By a 
motion to dismiss, or to nonsuit, the court is asked to give an opinion 
upon a state of facts which the defendant at  the same time denies to be 
true. A demurrer which p ~ o  hac vice admits the facts alleged is the 
only mode known to the law in which a judgment of a court can be 
obtained upon the sufficiency in law of a complaint. 

A Superior Court is not a mere moot court to give opinions which 
have no practical effect. I t s  duty is to decide real controversies, and to 
give such judgments therein as may be enforced, thus doing practical 
work and ending litigation, which is always an evil. 

No case has been found, and probably none can be, either where the 
common-law practice or The Code prevails, in which an appeal is allowed 
in such a casc; and for this uniformity of holding there must be some 
good reason. I f  this Court should, after laborious thought and research, 
express its opinion on the facts alleged in the complaint, i t  would be 
idle, for the facts are denied. I t  will be time enough for us to apply 
the law to the facts when the facts are found or admitted, so that we 
can give some effective judgment thereon. 

PER CURIAM. Appeal dismissed. 
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Cited: Sut ton  v.  Schonwald, 80 N. C., 23; R. R. v. Richardson, 82 
N. C., 344; Gay v. Brookshire, ib., 411; Turlingtom v. Williams, 84 
N. C., 127; ~Ypaugh v.  Boner, 85 N.  C., 210; M e r d l  v.  Merrill, 92 
N. C., 668; Davis 11. Ely, 100 N. C., 286; Xcroggs v. Stevenson, ib., 358; 
Plemmons v. Irnpr. Co., 108 N. C., 616; Midgctt v .  Mfg.  Go., 140 N. C., 
364; Merricli v. Bedford, 141 N.  C., 505. 

R. H. LANE v. D. W. MORTON. 

Practice-Action Under Landlord! and Tenant Act-Appeal from 
Justice's Court-Answer of Defendant. 

In an action under the landlord and tenant act, begun before a justice of 
the peace, and carried by appeal to the Superior Court, it was am crror 
in the court to allow the defendant to file an answer claiming title in 
himself and raising the question of the jurisdiction of the justice's court, 
although a motion to file such answer had been denied by the justice. 

APPEAL from E u T ~ ,  J., at Fall Term, 1877, of PAMLICO. 
This action was commenced before a justice of the peace, under the 

landlord and tenant act, to recover possession of real estate. The 
defendant claimed title in himself to the premises, and at  the hearing in 
July, 1877, asked leave to file his answer in writing, raising the question 
of jurisdiction. The justice refused the motion and gave judgment for 
the plaintiff. On appeal, the defendant asked leave to be allowed to 
file the same answer which hc had offered before the justice. His Honor 
allowed the motion, and from that order the plaintiff appealed. 

N o  counsel for plaintiff. 
W.  J .  Clarke & S o n  for defendant. 

FAIRCLOTH, J., after stating the facts as abovc: The only question is, 
Did the judge have the power to allow the answer to be filed? I n  
Bin ton  v. Deans, 75 N. C., 18, the defendant applied to his Honor to 
be allowed to add the plea of the statute of limitations, and we decided 
that it was discretionary and not a matter of right in the defendant. 

I n  Heye? v. Beatty, 76 N. C., 28, we held that the defendant ought to 
be allowed to amend his answer and make it what he intended 
i t  to be before the justice, and that decision governs the present ( 8 ) 
case, which involves the same question. 

PER CURIAM. Affirmed. 

Cited: Lane v. Morton, 81 N. C., 38. 
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SAMUEL H. TAYLOR V. JOHN M. BROWER. 

Practice-Appeal to this Court. 

On appeals to this Court, if the partics by express agreement appearing upoil 
record extend the time allowed by law for preparing cases for this Court, 
such agreement will be respectcd; but if they disagree in regard to time 
or any material thing to be done, after the time allowed by law has 
expired, the rule of law governing appeals will be enforced. 

SMITII, C. I., having hecn of counsel, did not sit on the hearing of this caw. 

MOTION for a certiorari, heard at  January Term, 1878, of the SUPREME 
COURT. 

The defendant filed his petition for a certiorari at June Term, 1877, 
of this Court, and upon the hearing at this term the motion was not 
allowed, and the petition dismissed. 

Gray & Stamps for plaintiff. 
Merrimolz, Fuller & Ashe for defendant. 

FAIRCLOTH, J. The rule for perfecting appeals under C. C. P. was 
laid down in plain terms in Wade v. New Bern, 72 N. C., 498, and has 

been since approved several times. I f  the parties by express 
( 9 ) agreement appearing on record extend the time allowed by law 

for preparing the case for this Court, their agreement will be 
respected; but if they disagree in  regard to time or any material thing 
to be done after the time allowed by law has expired, the whole conten- 
tion will be disregarded and the rule of law will be applied. 

I n  the present case i t  was agreed, as we understand the affidavits, that 
the appellant would serve his statements at  Yadkin Court. I f  this is 
not true, the appellant is without any ground to stand on, as no other 
time or place was designated, and the rule requiring i t  to be made, and 
copy furnished withinfive days from the entry of appeal, disposes of 
the auestion against him. I t  is admitted that no statement of the case 

u 

was furnished the appellee at  Yadkin Court, although an attorney of 
each party was present until the court adjourned on Thursday of the 
first week; also, that no copy was furnished within the two weeks 
assigned to said court, although opposing counsel resided in the same 
tow11 and were there after the court had adjourned. 

I t  is alleged that the appellant's counsel) who was relied upon to make 
out the statement of the case and serve it, went to Greensboro on pro- 
fessional business and expected to attend to the matter during the second 
week of Yadkin Court, but on hearing of the adjournment of court, did 
not go. Admitting all this to bc true, i t  furnishes no sufficient excuse to 
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the appellant. The court did uot adjourn by accident, but as usual, only 
a day or two sooner than at  foriner terms. The case was not made up 
according to the agreement, nor according to law: The motion for a 
certiorari i s  not allowed. 

PER CURIAM. Motion denied. 

Cited: S. v .  Price, 110 N.  C., 602; Glarnton v .  Jacobs, 117 N.  C., 428. 

M. FRANK PAIGE Y. H. PRICE & GO. AN11 OTHERS. 

Practice-Arrest and B a i d S u f i c i e n c y  of A f i d m i t .  

I n  an action for arrest and bail, the affidavit of the plaintiff alleged the 
existence of a cause of action and the fraud committed by deferdants in 
contracting the debt, and that  upon information and belief they had 
fraudulently removed and disposed of their property: Held, sufficient to 
justify the order of arrest. 

APPEA~, from a judgment vacatiiq an ordcr of a r r ~ s t ,  made at  Spring 
Term, 1877, of CIJMBERLAND, by J f cKoy ,  J. 

The case is sufficiently stated by the Chief Justice in delivering the 
opinion of this Court. 

22. 8. IIuske for plaintiff. 
MacRae & Broadfoot a.nd G. M.  nose  for defe?e,dants. 

SMITH, C. J. This is an appeal by the plaintiff from a judgment 
vacating an order of arrest previously made and discharging the bail 
bonds which had been given. 

The order of arrest was based upon an affidavit of the plaintiff in 
these words: 

M. FRANK PAIRE 
against 

HANNAII PRICE, ABRAHAM ELSON, PARTNERS AS H. PRICE & Co., 
WILLIAM PRICE AND SIMON ERANDT. 

1. M. Frank Paige being duly sworn, says that he is the plaintiff 
above named; that a sufficient cause of action exists in his favor against 
William Price, Hannah Price, Abraham Elson and Simon Brandt, the 
grounds of which appear by the sworn complaint in this action hereto 
annexed, all the statements contained in which complaint are true 
to the best of his knowledge, information, and belief. ( 11 

m 
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2. That said defendants have been guilty of fraud in contracting the 
debt for which this action is brought, the particulars of which are set 
forth in the complaint of the plaintiff. 

3. That the defendants have, as this affiant is informed and believes, 
removed and disposed of their property with the intent to defraud their 
creditors. 

4. That the plaintiff has commenced an action in this court against 
all of the defendants upon the cause of action stated in the complaint. 

M. FRANK PAIGE. 

Subscribed and sworn to before me, 11 December, 1876, at the city 
of Boston, in the county of Suffolk and State of Massachusetts. 

JAB. B. BELL,. 
Commissioner of Deeds for the Btate of North 

[SEAL.] Carolina, Residing in Boston. 

The ylaintiff in his affidavit alleges a sufficient cause of action to 
exist-the fraud committed by defendants in  contracting the debt-and 
that upon information and belief they have fraudulently removed and 
disposed of their property: thus separating the facts that are within his 
knowledge from those which are stated upon information and belief, and 
makes oath that the statement is true. 

This, in  our opinion, meets the requirements of thti Code of Civil 
Procedure, see. 151, and justifies the order of arrest. 

Benedict v. Hall, 76 N .  C., 113, relied on to sustain the ruling of the 
judge in the court below, simply decides that a notary public, acting in 
another State, was incompetent under our law to take and certify an 
affidavit to be used as evidence in the courts of this State. It is true, 

the opinion is expresssed that the form of verification adopted in 
( 12 ) that case was essentially defective, yet the point was not involved 

in the decision of the cause. But without calling in question the 
correctness of the opinion, our case is plainly distinguishable from that 
then before the Court, in that the statement, unconditionally supported 
by the plaintiff's oath, discriminates between those facts averred qhpon 
knowledge and those resting upon information and! belief. 

PER CURIAM. Reversed. 

Approved: Peebles v. Foote, 83 N .  C., 105; Young v. Rollins, 8 5  
N. C., 490. 

Distinguished: Cowles v. Hardin, 79 N. C., 580. 
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ELIZABETH 13. RAND v. N. G. R A N D  A N D  OI'HEKS. 

Practice-Su2~plemental Proceedings. 

1. A judgment creditor whose execution has been returned unsatisfied cannot 
maintain an ccction against an trdministrator to subject a distributive 
share of the judgment debtor in the estate to the satisfaction of the debt. 
He must proceed by supplemer~tal proceedings. 

2. Proceedings supplcmcntal to execution undcr C. C. P. are a substitute for 
the former creditor's bill, and are governed by the principles established 
under the former practice in administering this species of relief in be- 
half of judgment creditors. 

(The practice in regard to supplemental l~rocredings discussed and explailled 
by MR. JUSTICE BYNUM.) 

AP~>EAL from Euxton, J., at Spring Term, 1877, of WAKE. 
The facts are embodied in the opinion of this Court delivered by Mr. 

Justice Uynqhm. There was judgment in the court below for the 
plaintiff, and the defendants appealed. ( 13 ) 

D. G. Fowle and G. H.  Snow for plaintiff. 
lV. H. Pace and Mer.m'mon, Fuller LE itshe for c2efendamt.s. 

BYNUM, J. The plaintiff, Elizabeth H. Rand, in 1869, obtained judg- 
merit against the defendant N. G. Rand for the sum of $1,935.81 in the 
Superior Court of Wake County, and caused an execution to be issued 
thereupon, which was afterwards duly returned unsatisfied. 

I n  1876 one Parker Rand died intestate in  the county of Wake, 
possessed of a personal estate, and the said N. G. Rand and D. G. Rand 
became his administrators. This action was begun by original summons 
against the defendant N. G. Rand individually and N. G. and D. G. 
Rand as administrators of Parker Rand. 

The complaint alleges that N. G. Rand, the defendant in the excention, 
is entitled to a distributive share in the estate of Parker Rand, as next 
of kin, and prays that i t  may be ascertained by account taken, and so 
much thereof as may be necessary for that purpose be applied in satis- 
faction of the plaintiff's judgment, and in thc meantime asks for a 
restraining order. 

The defendants demurred to the complaint on the ground of want of 
jurisdiction in the court. The demurrer was overruled, and the defend- 
ants then put in an answer, in which the defendant N. G. Rand admits 
that he has an unascertained interest, as alleged, in the said estate, but 
he denies that the plaintiff can maintain this action to recover it. 

So the question is whether a judgment creditor whose cxecution has 
been returned unsatisfied can maintain an actiou against an adminis- 

9 
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( 14 ) trator to subject the distributive share of the judgment debtor 
in the estate to the satisfaction of the debt. 

I t  is not denied that prior to The Code the judgment creditor could 
resort to a court of equity only for the purpose of reaching the distrib- 
utive share; and the question now is, Where is that equity jurisdiction 
vested since the distinction between the forms of action has been 
abolished? All actions are now divided into civil actions and special 
proceedings, and the relief now sought must bc by one or the other of 
these actions. I t  cannot be by special proceeding, because in Tate  v. 
Powe, 64 N.  C., 644, the line of demarcation between the two forms of 
action is laid down, and it is held that any proceeding that under the 
old mode was commenced by capias ad respondendurn, including eject- 
ment, or by a bill in equity  for relief,  is a civil action, and not a special 
proceeding. Whether this is the best line of distinction that can be 
devised it is not material to inquire, for certainly a bill in  equity is 
not a special proceeding, but a civil action. I t  follows that the pro- 
ceeding in our casc, being in  the nature of a bill in equity, must be a 
civil action. Both parties agree to this, with the difference that the 
jud,gment creditor insists that she can proceed by a new action, while 
the defendants contend that she must proceed by supplemental procecd- 
ings under C. C. P., sec. 264. 

The two propositions are not unlike in the respect that they are both 
for the enforcement of the same right, but by different means, if indeed 
they are substantially different. I t  is unnecessary now to speak of the 
original action. I f  we clearly ascertain what is a "supplementary 
proceeding" as established by our Code, its scope and end, we shall have 
done much to settle the present and similar questions of jurisdiction. 
We think i t  clear that proceedings supplementary to execution under 
the Code of Procedure are a substitute for the former creditor's bill, 

and are governed by the principle established under the former 
( 15 ) practice in administering this species of relief in behalf of judg- 

ment creditors. Thc object of the proceeding is to conipcl the 
application of property concealed by the debtor, or which from its 
nature cannot be levied upon under execution, to the payment of the 
creditor's judgment. 

The Code produces but one form of action for the enforcement of 
private rights, and that action when instituted subsists until the judg- 
ment which may be rendered therein shall be satisfied. 

Proceedings supplementary to execution are but a prolongation of 
the action necessary to  the final discharge of the judgment, the purpose 
of The Code being that all matters affecting the complete satisfaction 
and determination of the action shall be settled in  the same action, 
instead of by a multiplicity of suits. 
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The only purpose of the creditor's bill was to enforce satisfaction of a 
judgment out of the property of the judgment debtor when an execution 
could not reach it, and the only purpose of supplemental proceedings is 
to attain the same end by the same means. The bill in  equity has been 
abolished and nothing is substituted in its place but the proceedings 
supplemental to the execution and in aid of it. The office of the former 
is now performed by the latter, and i t  would be inadequate, and parties 
would be in many cases without remedy, unless i t  could be applied in 
the same cases and to the same extent by taking hold on all the property 
and rights of the debtor out of the reach of an execution a t  law, and 
applying them in discharge of the debt. 

Apart from the reason of the thing, we think this is the proper con- 
struction of the provisions of The @ode. By section 264, C. C. P., when 
an execution against the property of the judgment debtor is returned 
unsatisfied, or where the execution has been issued, and affidavit 
made that any judgment debtor has property which he unjustly ( 16 ) 
refuses to apply to the satisfaction of the judgment, such court 
may require the judgment debtor to appear and answer concerning his 
property. By section 266, upon the affidavit of the judgmcnt creditor 
that any person has property of the judgment debtor, or is indebted to 
him in  any way exceeding $10, the court may require such person to 
appear and answer concerning the same. By section 269 the court may 
order any property of the judgment debtor not exempt from execution 
in  the hands either of himself or any other person, or due to the judg- 
ment debtor, to be applied to the satisfaction of the judgment. And 
finally, by section 270 a receiver may be appointed who shall be invested 
with all the property and effects of the debtor, and who may collect, 
preserve and pay out the property and estate of the debtor, ,or their 
proceeds, under the direction of the court. The comprehensive and far- 
reaching nature of supplemental proceedings in our new system of 
jurisprudence is distinctively shown in  the duties and powers of the 
receiver, by and through whom the court in these proceedings when 
necessary works out the beneficial results of the system. 

When the order appointing the receiver is recorded in  the ofice of the 
court appointing, and a copy recorded on the execution docket of the 
county wherein any lands of the jud,gnent debtor sought to be affected 
are situate, he is from that time vested with all the property and effects, 
real or personal, of the debtor. C. C. P., sec. 270. The receiver undtr 
the order of the court and by virtue of powers conferred upon him, may 
take possession of the debtor's notes in an insolvent firm of which he 
was a member; he may maintain an action to set aside a fraudulent 
conveyance of the debtor's real estate; and may test the validity of any 
disposition which the debtor may have made of his property; in this 
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respect standing like an administrator, and like him can assail the 
illegal and fraudulent acts of the debtor. He  may redeem mort- 

( 17 ) gages of personal property by paying off the debt, and will be 
I vested with any beneficial interest in real estate devised to the 

debtor, unless in trust for his use. SO he may take possession of real 
estate mortgaged by the debtor, where he is in possession and receiving 
the profits, and he may file a bill and sell the same free of liens, pay off 
the liens and apply the surplus to the payment of the judgment creditor. 
High on Receivers, 308 to 432; 6 Blatchf. C. C., 235; 16 Wall., 196; 
40 N. Y., 383; 23 Wis., 491. 

The purpose of The Code thus evidently is to make the remedy by 
supplemental proceeding a substitute for the bill in equity in all cases, 
and to the same extent, when the bill could formerly be resorted to 
merely to enforce an execution a t  law or as a proceeding in the nature 
of an equitable fi, fa. Unless this be so, i t  will be difficult to draw a line 
dividing those cases where supplemental proceedings will lie from 
those where an original action must be brought, each being brought for 
the same purpose, to wit, to obtain satisfaction of a judgment when an 
execution at law has failed. 

The first case in our Court where the judgment creditor resorted to 
supplemental proceedings was Carson v. Oates, 64 N. C., 115. There 
the creditor attempted to subject certain certificates of railroad stock 
which, as he alleged, belonged to the intestate debtor, but which were 
held by a third party claiming them as his own. The Court held that 
neither supplemental proceedings nor an action would lie, for the plain 
yeason that if that railroad stock was part of the estate of the intestate, 
it was the duty of the administrator to reduce it into possession and 
apply it in the due course of administration. But, said the Court: 
"Supplemental proceedings were intended to supply the place of pro- 
ceedings in equity, where relief was given after a creditor had ascer- 
tained his debt by a judgment at law, and was unable to obtaid satis- 

faction by process of law." There is no intimation in the opinion 
( 18 ) that supplemental proceedings were not the proper remedy had 

the intestate been alive. 
The next case was McKeithan v. Walker, 66 N. C., 95, and is the one 

mainly relied on by the plaintiff. There the plaintiff had a docketed 
judgment against Walker, upon which an execution had been issued and 
returned unsatisfied. Upon supplemental proceedings it appeared that 
the defendant had executed to one Brown a deed of trust on his land to 
secure certain debts, with power of sale, etc. It appeared that the land 
had not been sold, and exceeded the debts in value. Upon this the 
plaintiff asked for a decree against the trustee requiring him to sell, 
pay the trust debt, and the residue in discharge of the plaintiff's judg- 
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nlent. The Court held that the case was one where supplemental pro- 
ceedings did not lie within the intent and meaning of The Code, because 
the docketed judgmer~t constituted a lien upon the land, which was 
equivalent to a levy upon property; and that where property has becn 
levied upon by an execution-in this case, a resulting trust-a sale of 
that property must be made or its insu6ciency to satisfy the judgment 
be otherwise established before the plaintiff can resort to supplernerltal 
proceedings. I n  other words, that case shows that there was land sub- 
ject to execution by proper proceedings to enforce it, and that i t  not 
appwr i~~g  t h a ~  the debt could rloi he made out of the properry bound 
by the execution, a resort to supplemental proceedings was not shown to 
be necessary, and the application for such proceedings had no ground 
to rest on. I f  the decision in McKeithun 1). Walker is the proper con- 
struction of The Code in  respect to cases where supplemental proceedings 
will not lie, and where the party will be put to his action, i t  follows that 
supplemental proceedings will lie in no ease to subjcet the judgment 
debtor's equitable interest in land to sale for the satisfaction of the 
judgment debt, but that in  all such cases the only remedy is by a new - 
action to enforce a sale. And by parity of reasoning proceedings 
supplemental to execution will be proper in all cases, to wit, ( 19 ) 
where no lien has been created by docketed judgment or levy, and 
where no property can be reached by execution. This line of distinktiori 
divides proceedings to enforce the execution into two classes: one to be 
proceeded in by original action and the other by special proceeding. I t  
also divides the original equity jurisdiction into two classes to be 
enforced in two separate actions, to wit, proceedings to reach the judg 
inent debtor's interest in mortgages, trusts, and other equities affecting 
real estate, to be reached by an action, and the like interest in mortgages, 
trusts, and other equities affecting personal property to be reached by 
special proceedings. Whether the delay, expense, and infringement upon 
the oneness of action contemplated by The Code, which must result from 
this divided jurisdiction, are counterbalanced by its benefits it is needless 
now to inquire. The decision in il4cKeithm v. Walker was followed 
by and affirmed in Ilutchison v. Symons, 67 N. C., 156, urguendo, for 
the same point did not there arise. A judgment had been obtained 
against the defendant in Mecklenburg and docketed there and in David- 
son County. Supplemental proceedings were instituted in the latter 
county to reach property or debts of the judgment debtor in the hands 
of third persons. The case was dismissed, not because i t  did not lie in 
such case, but because the proceeding.had been begun in  the wrong 
county. I t  was there held by the Court that the return by the sheriff, 
"This execution is unsatisfied," fell within the very words of C. C. P., 
sec. 264, and in legal effect was a return of "No goods or chattels, lands 
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or tenements to be found," and that it thus appearing that the debtor had 
no property which could be reached by ordinary proceedings, it was a 
proper case for supplementary proceedings. 

The plaintiff, however, was pursuing personal property, and the case 
therefore steers clear of McKeithan v. Walker. The subsequent case 

of Rankin v. Afinor, 72 N.  C., 424, was also a supplemental pro- 
( 20 ) ceeding, and we think i t  governs the present case. The plaintiff 

obtained judgment against one Daniel J. Donnell, and instituted 
supplemental proceedings to subject a distributive share of an intestate's 
estate, to which he was eiiiitled, to the payment of the judgment. No 
auestion was madc in the opinion of the Court as to the form of the 
proceeding, or of the plaintiff's right of recovery. But before the due 
appointment of the receiver, by which alone a lien can be acquired upoil 
the distributive share, the judgment debtor died. I t  was held by this 
Court that the proceeding should be dismissed, because upon the death 
of the jud,gment debtor all his estate, including the distributive shares, 
devolved upon his administrator, to be disbursed in  a due course of 
administration. 

Ranlcin v. Minor is the only decision in  our State that a distributive 
share in the hands of the adknis t ra tor  mav be thus subiected, but the 
same question has been similarly decided elsewhere. Ross v. Clussman, 
3 Sandf., 676, was a case to reach, by supplemental proceedings, an 
interest of the defendant given to him by his grandfather, and which 
was in  the hands of the trustees of the will. After the iudament had 
been obtained and execution had issued and been returned &satisfied, 
i t  was assigned to Wallace, who instituted the proceedings to subject the 
Irust fund. The objection was raised by the defendant that an action 
should have been instituted in  the name of the assignee. But. said the 

u 

Court: "The proceedings supplementary to the execution are all in the 
action in which the judgment was recovered. Their design is to obtain 
satisfaction of the judgment, and they are as much proceedings in the 
original suit as are the executions in which thev are founded There - 
is nothing in the entire chapter (on supplementary proceedings) which 
countenances the idea that the remedy it provides is a new action or 
suit ." 

I n  our case i t  is charged in  the complaint and not denied in the 
answer of the defendants, one of whom is the judgment debtor, 

( 21  ) that thcy havc in posscssion as administrators a distributive 
share of the estate belonging to the debtor sufficient to satisfy the 

execution. A distributive share. of an estate, whether the exact amount 
is ascertained or uncertain, is properly the subject of gift, sale, or 
bequest, and can be subjected to the payment of debts. Rev. Code, ch. 
7, see. 20. 
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Whenever in  supplemental proceedings i t  is necessary to thc relief 
sought that an account should be taken, the court will order i t ;  and 
when i t  may be necessary to the preservation of the property, or' con- 
venient, a receiver will be appointed, and the property will be taken out 
of the hands even of an administrator. The courts, however, will not in 
general interfere with the administration further than to secure the 
payment of the debt. The receiver is generally clothed with the rights 
of both the debtor and creditor, and may institutc such proceedings, 
making all such parties as may be necessary to reduce into possession 
so ~ ~ l i i c h  of the property- of the debtor as will he silE'loieni to dischuge 
the judgment. 

The conclusion is that in this case the plaintiff's remedy is by proceed- 
ings supplementary to the execution. We should therefore dismiss the 
action and remit the plaintiff to her proper remedy but for some facts 
peculiar to the case which we think should make i t  an exception to this 
rule. The action was instituted in the same court where judgment was 
obtained, and where The Code requires that supplemental proceedings 
should be commenced. The deviations from supplemental proceedings 
have been more in form than substance. And as i t  appears that the 
judgnlcnt debtor is insolvent, yet as an administrator has possession 
and control over the property in controversy, the Court is unwilling to 
dismiss the action and thus vacate the restraining order. 

The case is therefore remanded, to the end that it may be 
amended as to form, and that such further proceedings may be ( 22 ) 
had as shall be in  conformity to law. 

PER CUBIAM. Judgment vacated and cause remanded. 

Cited: McCaskill v. Lancashire, 83 N.  C., 399; Browon 7.1. Insur- 
an,ce Co., 85 N.  C., 413; Coates v. Wilkes, 92 N.  C., 379 ; Munds v. 
Cassidey, 98 N.  C., 561; Bughes  v. Commissioners, 107 N.  C., 606. 

WILLIAM J. DOUGHTY V. THE ATT>ANTIC AND NORTH CAROLINA 
RAILROAD COMPANY. 

Pmctice-Demurrer to Complaint-Misjoider of Actions. 

1. A complaint which contains a cause of action founded on contract and one 
for an injury to property (in tort) is demurrable under C. C. P., see. 
126. (Division of action under section 131, C. C. P., suggested.) 

2. An action for a penalty, given by statute to any person injured, is an 
action on contract. 
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3. An action to recover damages for illegally obstructing a navigable river is 
an action in tort. 

FAIRCLOTH, J., beiug a stockliolder in defendant company, did not sit on 
the hearing of this case. 

APPEAL from Seymour., J., at Spring Tcrin, 1877, of CARTERJCT. 
This action was brought to recover darnages and also thc penalty 

prescribed by "An ar t  to prevent obstructions to navigation in the 
waters of Newport River, Carteret County" (Laws 1874-75, ch. 99).  I t  
was alleged that Newport River was a navigablc stream, and that defend- 
ant put a "draw" in its brldge across thc same whcn its road was first 
built, and kept i t  in such repair as not to obstruct the passage of masted 
vessels until that section of the State was occupied by the Federal Army 

during the War Between thc States. And the plaintiff further 
( 23 ) allegcd that he had been greatly dan~aged by the act of the 

defendant in obstructing navigation of said river, and its refusal 
or neglect to provide a "draw" for the passage of vessels as aforesaid, 
since 1865: and that he has nurchased a farm on said river above the 
railroad bridge, and has expended a large sum of money in  improve- 
ments thereon, expecting to have the frce navigation of said river in 
shipping wood, lumber, produce, etc. Wherefore the plaintiff demanded 
judgment for $500 a year, from September, 1867, to April, 1875; and 
also for the penalty of $50 a day from April, 1875, until the obstruction 
to the navigation of said river is removed. 

The defendant demurred to thc complaint and assigned as cause, 
. . . (6) that plaintiff cannot maintain this action for a penalty, as 
the law points out a. different mode of redress, and (7)  that several 
causes of action are joined in thc coniplaint, to wit, trespass on the casc, 
and debt; and that said complaint is in other respects uncertain and 
insufficient. 

His  Honor sustained thc demurrer and dismissed the action. From 
whirl1 ruling the plaintiff appealed. 

8. W. Isler for plaintiff .  
A. G. Hubbard ,  W.  J .  Clarlt.e, and D. G. Fowle fop defendant.  

RODMAN, J. One of the grounds of demurrer assigned is  that the 
plaintiff in his complaint has joined a cause of action on contract with 
one for an injury to property, which is not allowed by C. C. P., see. 126. 
L o g m  v. Wallis, 76 N. C., 416. 

A11 action for a pcnalty given by a statute to any person injured is 
an action on contract. This has been the settled law. 3 B1. Corn., 158, 

160, 161. These authorities wcrc cited by counsel for defendant, 
( 24 ) and sustain their position on that point. Judge  S t o r y  says an 
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action of assumpsit will lie upon a statutory liability. Opinion of 
Btovy, J., in  BuZlard v. Bell, 1 Mason, 243, 292, 299. 

I t  is equally clear that an action to recover damages for illegally 
obstructing a navigable river is an action for an injury to property, as 
i t  is called in  C. C. P., sec. 126, or, as it may more briefly and quite as 
intelligently be callcd, an action in tort. 

We sustain the demurrer on this ground, and i t  is unnecessary to con- 
sider any others. I f  when the judge sustained the demurrer the plaintiff 
had rcquestcd the judge to divide the action, wc may assume that he 
TTr-. . l~  vvvulu I. r l u v r j  n.7- done sa tiiider C. C. P., sec. 131; h i  this Cvu1.1 cannot do it. 

Demurrer sustained. Defendants will go without day and recover 
costs i n  this Court. 

PER CUEIAM. Affirmed. 

Cited: Bodges v. 12. E., 105 N. C., 172; Benton v. Collins, 118 N. C., 
199 ; C r o m r t i e  v. Parker, 121 N.  C., 204,Land Co. v. IIotel, 132 N.  C., 
531; Hawk v. Lumber Co., 145 N.  C., 49. 

RODMAN, J. The cases of Roberts v. R. R. and of Sanders v. R .  R. 
are, in  all respects material for the present purpose, similar to the above 
case. The judgment is the same in  these as in the above case, and for 
the reasons stated in the opinion in that case. 

GERMAINE RERNABI), ADMINISTKATOR d. b. n., V. JOHN B. JOHNSTON. 

Practice-Appeal. 

Where on the trial in the court below there were no objections to any part of 
the evidence and no exceptions to any part of his Honor's instructions, 
this Court on appeal can only aWrm the judgment. 

APPEAL from Cannon, J., at Fall Term, 1877, of PITT. 
This action was commenced in justice's court for the recovery of 

$181.89, ,alleged to be due by account to Francis A. Bernard, the intestate 
of plaintiff, for services rendered to dcfcndant as clerk in store. 

The plaintiff's witnesses testified, among other things, that F. A. 
Bernard commenced clerking for defendant in 1870, was with him as 
much as four months of that year, all of 1871, and three or four months 
of 1872, and that his services were worth $30 per month. The witness 
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who testified as to the value of. the services rendered also stated that he 
clerked, for the defendant at $25 per month immediately preceding the 
time that Bernard was employed; that he did not quit the service of 
defendant because the pay was too small; that he was now deputy 
Superior Court clerk at $40 per month, and that Bernard was a better 
clerk than he (witness) was. 

The defendant introduced no testimony, but insisted before the jury 
that, according to the account stated by plaintiff, they should render a 
verdict for the defendant, because the plaintiff admitted in his account 
that he owed the defendant a book account of $508 and had not adduced 
testimony sufficient to show that his services were worth the amount 
claimed ($30 per month), and that the defendant claimed and was 

entitled to a verdict for the difference between the $508 and the 
( 26 ) value of Bernard's services to be fixed by them. The plaintiff 

in reply argued that he had fully made out his case and had 
shown that the amount due f r ~ m  the defendant to him was greater than 
the sum admitted to be due the defendant. Under the instructions of 
his Honor, the jury rendered a verdict for the defendant. 

Judgment. Appeal by plaintiff. 

Gil l iam & GatZing for plaintiff .  
Jarv i s  & Sugg for deferdant .  

FAIRCLOTH, J. The defendant's account was admitted by the plaintiff, 
and the only issue was the value of the services rendered by plaintiff's 
intestate. The jury ascertained this and balanced the accounts and gave 
a verdict for the difference in favor of the defendant. 

Neither party objected to the admission of any part of the evidence 
nor to any part of his Honor's instructions to the jury, and we do not 
see any error in his instructions. The value of the services and the 
weight of evidence were matters alone for the jury to determine, and 
we find nothing to do except to affirm the judgment. The grounds 
assigned for a new trial were in the discretion of the court below, and 
we do not consider them. Let judgment be entered here for the defendant. 

PER CURIAM. No error. 
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REUBEN HENRY v. W. C. SMITH, THOMAS J. SMITH, AND 
( 27 

FRANCIS LYNCH. 

Practice in Supreme Court-New Trial for Newly Discovered 
Testimony. 

1. This Court has the power in a proper case to grant a new trial for newly 
discovered testimony. 

2. But in such case it must be shown that since the former trial testimony 
has been discovered which was then nnknown, which is prc?bab!y trae, 
and i f  it had been produced would have caused a different judgment, 
which could not have been known in time for the former trial by any 
reasonable diligence, and that diligence had in fact been used to dis- 
cover it. 

SMITII, C. J., having been of counsel, did not sit on the hearing of this 
case. 

MOTION for a new trial for newly discovered evidence, made by 
plaintiff and heard at January Term, 1878, of the SUPREME COURT. 

The plaintiff filed an affidavit stating that he had discovered (since 
the decision in this case, 76 N. C'., 311) that at the time of the purchase 
of the land in controversy the defendant Thomas J. Smith had actual 
notice of the mistake in the deed and knew that rent had been paid to 
the plaintiff by the other defendants; that when said land was sold by 
the auctioneer, it was sold subject to a lease and claim for rent of the 
affiant; that John W. MeGregor, who acted as the agent of said defend- 
ant, knew the conditions of the sale and bought the land subject to the 
same; and that this evidence was not known to the affiant at the time the 
case was tried in the Superior or Supreme Court. Affidavits of 
S. D. Ballard and Thomas Bird were also filed, corroborating ( 28 ) 
substantially the statements made by the plaintiff. 

Gray & S t a m p  and Dargam & Pembovtom for plaintif. 
No counsel for defendants. 

RODMAN, J. This case was decided in this Court at January Term, 
1877 (76 N. C., 311). The object of the action was to reform a lease 
made by the plaintiff to one Lynch, on the ground that a clause for the 
payment of an annual rent had been omitted by mistake. 

The estate under the lease had been assigned to the defendant W. C. 
Smith, with notice of the alleged mistake, and by him to Thomas J. 
Smith for value, but there was no evidence that he had notice of the 
mistake. I t  was held that the plaintiff had no equity to have the lease 
reformed as against him. 
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At the June Term, 1877, the plaintiff moved for a rehearing of the 
judgment of the previous term, and for an order remanding the action 
for a new trial in the court below, upon the ground that since the 
decision of this Court he had discovered testimony which would prove 
notice to Thomas J. Smith of the allcgcd mistake in  the lease before 
his purchase. 

I t  is conceded that this Court has the power in a proper case to grant 
the motion. I t  was so held in Bledsoe v. Nixof%, 69 N. C., 81, and that 
case comes within the principle of the acknowledged rules of practice 

in  courts of equity on applications for rehearing and biiis of 
( 29 ) review. 3 Daniel Ch. Pr., 1724, 1732, 1736, and cases there 

cited. 
But i t  is clear that unless the granting of such motions be rigidly 

restrained by the established rules applicable to such cases i t  will tend 
greatly to protract litigation, which is against the interest of the 
public. This danger is pointed out and carefully guarded against in the 
opinion of the Court in  Bledsoe v. Nixon.  

The cases in  which a new trial may be granted in  the inferior courts 
for newly discovered testimony have been defined in  a great multitude 
of concurring decisions in all the States, which may be found cited in 9 
U. S. Dig. (N. S.), under thc head, New Trial, ch. 2, subdiv. 6, see. 
2079 et sey. 

We need only refer more particularly to Ble&oe v. Xixon; Xolmes v. 
Godwin, 69 N. C., 467, and Shehan v. Mnlone, 72 N. C., 59. These 
rules apply with greater force to an application in a court of appcals 
where the case has been heard aftcr all the points of controversy have 
been developed, and the parties have had ample time to discover all the 
testimony, and where the decision may bc cxpected to be an cnd of the 
litigation. To make such an application successful, i t  must be shown 
that, since the former trial, testimony has been discovered which was 
then unknown, which is probably true and if it had been produced would 
have caused a different judgment, and, as specially pertinent to the 
present application, that i t  could not have bcen known in time for the 
former trial by any reasonable diligence, and that diligence had in fact 
been used to discover it. All these requisites were present in EZedsoe v. 
NixoTL. 

I n  the present case the plaintiff swears that since the decision in this 
Court he has discovered that the land was sold by the auctioneer subjcct 
to the payment of rent, and that McGrcgor, who bid it off for the defend- 
ant, did so with knowledge of that condition and of the plaintiff's claim 
(we suppose he means of the claim alleged i n  this action). I n  support 
of this statement, he reads an affidavit of Ballard that he was present 
a t  the sale, and that it was announced that the land was sold "sub- 
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ject to the lease," and that McGregor "knew of the lease and ( 30 ) 
the claim of the ulaintiff." It will be observed that Ballard does 
not say that McGregor knew of the plaintiff's claim to an annual rent. 
I t  was never denied that he knew of the lease, but i t  appeared from the 
lease that the term had been sold for a sum in present cash, and was not 
subject to an annual rent. The claim of the plaintiff which he is said to 
have known of is not described. I t  mav have been a claim to the rever- 
sion, which is not denied. Thomas h i r d  corroborates the statement 
of Ballard, but does not extend it. The testimony of these affiants does 
not come up to the matter to be proved. Even if i t  did, thc plaintiff 
does not allege that before the decision in  this Court he used any dili- " 
gence or indeed made any attempt whatever to obtain their testimony, 
or that of any other person, to prove notice to Thomas J. Smith of any 
mistake alleged to have been made in writing the lease, or that i t  was 
subject to any encumbrances not apparent on-its face. 

Xhehan v. Malone, 72 N. C., 59 (not cited on the argument), is very 
much i n  point. This fact of notice was distinctly put in issue by the 
pleadings, the attention of the parties was called to its materiality, 
and if it could have been proved by a diligent inquiry in the neighbor- 
hood of the land, and the plaintiff failed to make it, he was guilty of 
negligence, and has no claim for another trial. 

PER CURIAM. Motion refused. 

Cited: Carson v. Dellinger,' 90 N.  C., 230; Simmons v. Mann, 92 
N.  C., 17; S .  v. Starnes, 94 N. C., 982; Sikes v. Parker, 95 N.  C., 235, 
237; Black v. Black, 111 N. C., 303; Turner v. Davis, 132 N. C., 189. 

P. M. P H I L L I P S  V. JOHN HOLLAND. 

Practice-Amendment of Process. 

1. Process issuing from a court is not subject to amendment when third per- 
sons have acquired rights and the amendment is in such a matter that 
their rights would be affected by it. 

2. Where process issued to one coullty went into the hands of the shcriff 
of such county, who did not execute it or make any return upon it, 
and thereafter the same process was altered by the clerk who issued 
i t  originally, by directing it to the sheriff of another county: it was 
Held, that it was error in the court below to allow the process to be 
amended by restoring it to its original form. 

3. It is not error in a court to suspend the trial of an action in ordcr to 
consider a motion to amend process in another case affecting the action 
on trial. 

21 



IN  T H E  SUPREME COURT. [78 

MOTION by plaintiff to amend process, heard at chambers in Salis- 
bury, on 10 May, 1877, before Eerr, J. 

This motion was made in an action of claim and delivery instituted 
in Davie Superior Court by the plaintiff against the defendant for the 
recovery of two mules alleged to be illegally detained by the defendant, 
a resident of Davidson County. From the evidence his Honor found the 
following facts : 

The summons was issued on 27 April, 1872, and on the same day, the 
plaintiff having filed a proper affidavit and sufficient bond, the clerk of 
the Superior Court of Davie aiso issued a requisition for the seizure of 
the mules. This process was directed to and received by the sheriff of 
Davidson, but neither the summons nor the requisition was ever executed 
by him, and no written return was indorsed thereon. Thereupon, and 
subsequent to the commencement of this action, the plaintiff brought an 
action against the sheriff of Davidson for damages alleged to have b.een 

sustained by reason of his failure to execute the process as afore- 
( 32 ) said, which action is still pending. 

About three weeks after said process was issued a deputy sheriff 
of Davidson went with the plaintiff to the house of said clerk of Davie 
Superior Court, and upon his (sheriff's) statement that he had been 
informed the mules were at a certain place in Forsyth County, the 
requisition was altered by the clerk by striking out "Davidson" and 
inserting "Forsyth," and afterwards the said deputy sheriff altered the 
summons in the same way. The original papers thus altered were sent 
to the sheriff of Forsyth. I t  further appeared that the mules had not 
been taken to Forsyth, but had been carried off in another direction 
by the defendant and sold. 

Upon these facts his Honor allowed the motion and ordered the proc- 
ess to be restored to its original form, so as to read as i t  did before the 
alteration and when it was placed in the hands of the sheriff of David- 
son. The defendant appealed from the ruling of the court, and also 
because said motion was heard during the trial of the action brought 
by this plaintiff against the sheriff of Davidson for damages as aforesaid. 

J.  M.  Clement and J.  E. B T O W ~  for plaintiff. 
Bailey & McCorkle for defendant. 

RODMAN, J. The alteration in the summons and requisition was not 
the act of an unauthorized person, in which case it might have been 

stricken out and the original reading restored; but it was made 
( 33 ) by the clerk who issued them, at the instance of the plaintiff. 

when they were altered by being directed to the sheriff of Forsyth, 
they became new and original process of the same force and effect as if 

22 
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they had been originally written as they then stood. Whether the 
alteration relieved the shcriff of Davidson from any liability previously 
incurred by him i t  is unnecessary to say. When these papers were 
delivered to the sheriff of Forsyth he became bound to obey them. The 
case says that no written return was ever made on them, but it does not 
appear that the sheriff of Forsyth did not act on them in some way, 
although he did not seize the mules. I f  he did act on them, he is clearly 
entitled that they shall remain as they were when in  his hands, for his 
protection and as proof of his authority. Even if he did no act under 
LI~-_- -  - we - think that both he and the defendant in them aiid the sheriff 
of Davidson, had acquired a right that they should remain as they were 
when in the hands of the sheriff of Forsyth, as evidence of the fact that 
they had been in his hands, and that such a suit had been begun. 

I t  is not denied that process may in many cases be amended, but not 
where third persons have acquired rights, and the amendment is in such 
a matter that their rights may bc prejudiced by it. Bank v. Williamson, 
24 N. C., 147; Smith v. Low, ibid., 457. 

The interest of the sheriff of Davidson that the process shall remain 
as i t  was before the proposed amendment was madeis  like in  kind and, 
for aught that we can see, equal in  degree with that of the plaintiff to 
effect the amendment. I t  may be that the plaintiff without the amend- 
ment may be allowed t a  prove the facts upon which he relies to fix lia- 
bility on the sheriff of Davidson; and i t  may be that if the amendment 
were made. the sheriff would still be allowed to prove any facts connected 
with the several forms of the process which he may deem material. We 
have no opinion on these questions. The amendment would certainly 
shift the burden of proof of a material fact from the plai~ltiff, and 
throw i t  on the sheriff. to the benefit of which we do not see that 
the plaintiff has made out any superior claim, and in this respect ( 3 L ) 
he comes within the principle of the cases cited. 

I t  is not like a motion to amend a record so as to enable it to speak 
the truth, when by any inadvertence it does not, which is a matter of 
right. There is no mistake here. The process when issued the last time 
was just as the plaintiff wanted it, and i t  had vitality and force. For 
these reasons we think the judge erred in allowing the amendment. 

Such being our opinion on this question, it is unnecessary to consider 
the others argued here. We may say, though, that we see nothing 
irregular in  the judge suspending the trial of a case in order to consider 
the motion to amend. The order of procedure in  a court must be 
almost entirely in  the discretion of the presiding judge, and it is not 
pretended that there was in this case any manifest abuse of that dis- 
cretion. - - 

There was error in allowing the amendment. Let this opinion be 
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certified to the Superior Court of Davie, in order that the error may be 
corrected, and the process restored to the tenor it had before the amend- 
ment was made. The appellant will recover costs in this Court. 

PER CURIAM. Reversed. 

Approved: Henderson v. Graham, 84 N. C., 498; Martin v. Young, 
85 N. C., 157. 

MOSES S. HOLMES v. JOHN FOSTER, JR., ADMINISTRATOR, AND OTHERS. 

Practice-Jzrdgment Against Ad,mi.nistrator. 

In an action against an administrator upon a note executed by him for a 
debt of his intestate, when the intestate died 26 November, 1869, and 
administration was granted upon his estate 13 December, 1869, the 
Superior Court had jurisdiction to give judgment against the atlminis- 
trator only for the purpose of ascertaining the debt; it had no authority 
in such action to investigate his accounts or to fix him with assets by 
any judgment. 

APPEAL from Cloud, J., at Fall Term, 1876, of ROWAN. 
This was an action brought on 6 October, 1874, to recover the value 

of a promissory note under seal executed by the defendants to the 
plaintiff, for a debt due by their intestate, and the case was referred to 
the clerk of the court to take an account of the administration of the 
estate of the defendants' intestate (John Foster, Sr.). The defendants' 
intestate died on 26 November, 1869, and the defendants were appointed 
administrators on 13 December, 1869. His  Honor sustained the excep- 
tions filed to the report of the referee, and gave judgment against the 
defendant administrator for the amount alleged to be due on said note; 
and it was also adjudged that the defendant had been guilty of a 
devistavit, in that i t  appeared that he was one of the next of kin of the 
intestate and had ample funds to pay said note to plaintiff, and without 
paying the same, he distributed the personal estate amongst the next of 
kin. From which judgment the defendants appealed. 

( 36 ) J. M.  &fcCorkZe and A. MJ. Haywood for plaintif. 
Kerr Craige, A. Jones, and J .  M.  Clement for defendants. 

FAIROLOTH, J. This action was commenced after 1 July, 1869, and 
before the act of 1876-77, ch. 241, and the court had jurisdiction to 
give judgment against the obligors, and for the purpose of ascertaining 
the amount of the debt against the administrator ; but it had no authority 
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to investigate his accounts or to fix him with assets by any judgment. 
Bat. Rev., ch. 45, sec. 95. Vaughn v. Stephenson, 69 N. C., 212; Dunn v. 
Barnes, 73 N.  C., 273. 

That part of the judgment which ascertains the debt as against the 
administrator is affirmed, and the other part is reversed. The defendant 
administrator will recover his costs i n  this Court. 

PER CTJRIAM. Reversed. 

Cited: Grant v. Bell, 91  N. C., 496. 

WILLIAM H. PEARCE v. LUKE MASON. 

P?-actice-Pleading-Defective Comp2ain.t-Answer-Issues- 
Verdict-Amendment. 

1. A complaint alleged that A. contracted to sell a lot of land to the dcfend- 
ant and took his notes for the price, and afterwards A. conveyed the land 
to the plaintiff, who brought suit for the amount of the notes: Held, 
that the complaint is demurrable in that it failed to allege the assign- 
ment of the notes by A. to the plaintiff'. 

2. An allegation of such assignment in-the answer of the defendant supplies 
the omission and gives the plaintiff a good cause of action. 

3. When the defendant in such action in his answer alleges partial payments, 
including a certain sum for the occupation of the premises by the plain- 
tiff, which allegation is denied in plaintiff's replication, and no issue 
thereon is submitted to the jury, this Court on appeal will arrest the 
judgment and remand the case in order that that issue may be tried by 
a jury. 

4. The general rule is that a party must present his defense in apt time by 
tender of issues, or else it must be held to be waived; but this rule 
should not be applied to a case wherein the complaint is not one on 
which a judgment can be given. 

5. Defects in complaints are somctirnes held to he cured by verdict, but not 
in cases where there is a total omission of an essential allegation in the 
complaint. 

6. In such case the defect in the complaint could have been cured by an 
amendment after verdict under C. C. P., see. 132. 

APPEAL from Eure, J., at Fall Term, 1877, of CRAVEN. 
The plaintiff alleged that the defendant entered into possession of a 

certain lot in New Bern under a contract of' purchase with Mrs. Mary 
Chadwick, who agreed upon the payment of a certain sum of money to 
execute a deed for the same; that if the payment was not made as stipu- 
lated in the contract, then i t  should be null and void; that Mrs. Chadwick 
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subsequently conveyed to the plaintiff, and that the defendant had failed 
to pay any part of the purchase money. Wherefore the plaintiff de- 

manded judgment for the amount of the notes given by the 
( 38 ) defendant to Mrs. Chadwick for the purchase of the land. 

I n  his answer the defendant, after admitting the execution of 
the notes, alleged that in pursuance of an agreement in writing between 
the plaintiff and himself, the plaintiff bought the lot of Mrs. Chadwick 
and took an assignment of the notes and agreed that defendant might 
carry on the business of carriage making, etc., on the lot, and with the 
proGts arising thcrcfxm Fay ~ f f  said notes and get a deed; that he had 
previously paid a part of the purchase money to Mrs. Chadwick, and 
that the plaintiff had received from him a considerable sum in work 
done for the plaintiff; that the lot had increased in value by reason of 
improvements, and that he had paid more than the purchase money, and 
demanded jud,gnent for the excess. 

The plaintiff replied and denied the averments of the defendant, and 
alleged that he did purchase the lot of Mrs. Chadwick, but not in pur- 
suance of any agreement with defendant, and that no such agreement 
was ever made between them. 

Upon the issues submitted to the jury, i t  was found that the plaintiff 
was the owner of the notes which were given for the purchase of the 
land described in the complaint, and that defendant had paid plaintiff 
on said notes the sum of $650, of which sum $100 was for work done 
for plaintiff. Thereupon the court gave judgment for plaintiff for 
$1,319.78, balance due upon the notes, and appointed a commissioner to 
sell the premises and apply the proceeds to the payment of the judg- 
ment, etc., fromawhich the defendant appealed. 

Green & S t e v e n ~ o m  for p la in t i f .  
Ba,ttle & Mordecai and W. J.  CZa-rke for defendant.  

( 39 ) RODMAN, Q. This is a case which has been so obscured by 
bad pleading and careless procedure, on both sides, as to make 

it extremely difficult to be dealt with, without danger of doing injustice 
to one or the other of the parties. A simple question of fact, which 
appears to be the only question about which the parties really differ, 
has been unnecessarily complicated with a perplexing question of prac- 
tice. I n  such a casc, where there arc no decisive precedents or rules, 
and the equity of neither party clearly appears, all that we can do is so 
to order that, as far as we can effect it, no injustice shall be done to 
either party; and if we happen to fail in this purpose, the blame must 
fall, not upon us, whom the parties have united to mystify and befog, 
but on the parties whose neglect of the i d e s  of pleading and procedure 
has produced the difficulty., 
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The motion is to arrest or set aside the judgment on the ground that 
it is not warranted by the complaint. The complaint states that Mrs. 
Chadwick agreed to sell to defendant a certain piece of land, and took 
his notes for the price, and that she afterwards conveyed the land to 
the plaintiff. I t  does not say that she assigned the notes to the plaintiff, 
yet i t  demands a judgment for the amount of the notes. The complaint 
was demurrable, and would not authorize the judgment demanded or 
that which was given. 

The defendant, however, answers and carefully allnges that the notes 
were assigned to the plaintiff, thus supplying the plaintiff's omission 
and giving him a good cause of action. The defendant also says he has 
paid the notes, and in a schedule attached to his answer states many 
partial payments. I n  the schedule of payments is the following.: "For 
use of part of the premises by Levi Guion, placed in possession by the 
plaintiff, and who occupied the same for three years, $400.'' 
More will be said of this claim presently. ( 40 

The plaintiff, apparently not being willing to accept the defend- 
ant's aid in making out his case, and not being satisfied to rely upon the 
replication implied by C. C. P., except as to a counterclaim, replies and 
carefully denies each allegation of the answer, including that which 
alleged that the notes had been assigned to him. Such being the plead- 
ings, issues were submitted to a jury: 

1. Was the plaintiff the owner of the notes? 
2. How much has been paid on them? 
The jury found in  favor of the plaintiff, that he was the owner of 

the notes on which he asked judgment, and that $650 had been paid on 
them. On this verdict the judge gave judgment against defendant for 
the unpaid residue of the debt, being nearly $1,400, and ordered the 
land to be sold, etc. I t  does not appear that either party asked that 
any issue should be submitted touching the possession of a part of the 
land by Guion under the authority of the plaintiff. I f  the defendant 
meant to rely on his claim arising out of this possession, i t  was negli- 
gence in  him not to have asked that an issue upon it should be submitted. 
H e  complains in this Court that injustice has been done him, in that 
this sum was not allowed him as a payment, or as a recoupment. We 
take it to be law, that if a mortgagee (and that was substantially the 
character of the plaintiff) take possession of any part of the mortgage 
property, the rents or profits received by him must go in dinlinution of 
the mortgage debt. I f  the fact be as the defendant alleges, his right is 
clear. His  difficulty is that he did not make this defense on the trial, 
when it was open to him. The general rule is unquestionable, that a 
party must present his defense in apt time. To omit presenting a 
defense when it is known to a defendant must be held on every principle 
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( 41 ) of legal policy and of equity a waiver of i t ;  and such a negligent 
omission furnishes no ground for an application for a new trial. 

The policy and the general rule of the law are, that' there should 
be an end of litigation, and that judgment must be final. We should 
not hesitate to apply that rule in this case if the complaint were one on 
which a judgment could be given. The defect has been stated. I t  was 
cured by the verdict so fa r  that the judge would have allowed the plain- 
tiff even after verdict to amend his complaint by stating that the notes 
had been assigned to him, as C. C. P., see. 132, authorizes. Rut this 
was not done, and the complaint remains yet defective. I am aware that 
defects in  complaints are sometimes held cured by verdicts without the 
necessity of amending the complaint. But without minutely inquiring 
into the rules on that subject, i t  seems to us that they cannot apply where 
there is a total omission of an essential allegation. We cannot allow 
the amendment in this Court. On the whole, we think we are required 
to arrest the judgment. This, however, does not set aside the verdict, 
which, as far  as i t  goes, will stand. The plaintiff may apply to the judge 
below for leave to amend his complaint in the matter in which it is 
defective, and either party may apply to ha\-e an issue made up and 
tried, as to whether plaintiff took possession of any part of the land, and 
received any rents or profits therefrom, and the amount thereof, if any. 

The allegation by the defendant, that he has made improvements on 
the land since his contract for the purchase, is immaterial. I f  he has 
thereby increased the value of the land, he will receive the benefit thereof 
on a sale. We think also that if the judge of the Superior Court 
shall hereafter order a sale of the land to pay any sum which may be 
found owing to the plaintiff, it will be proper under the circumstances 
of this case, as they now appear to us, to allow the defendant a reason- 
able time within which to satisfy the debt, before a sale. What is a 

reasonable time must depend a good deal on the circumstances, 
( 42 ) and must be left mostly to the discretion of the judge. This 

Court has indicated that, in general, three months would be 
reasonable. 

Judgment set aside and case remanded to be proceeded in according 
to this opinion. We think neither party ought to recover costs in this 
Court. 

PER CURIAM. Error. 

Approved: Johnson v. Finch, 93 N. C., 209. 
Distinguished: Grant u. Burgwyn, 88 N. C., 102;  Robeson v. Hodges, 

105 N. C., 50.' 
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JAMES NEIGHBORS V. J. J. HAMIJN, EXECUTOR. 

Practice-Executors-Beqzbiring T h e m  t o  Give BoncCRernova l  f rom 
Ofice-Suficiency of Afidavit. 

1. The insolvency of an executor is not a sufficient cause for requiring him 
to give bond and, failing in that, for his removal, unless such in;.olvency 
was unknown to the testator or occurred after his death. 

2. An aEdavit upon which an application is based for requiring an executor 
to give bond or for his removal is insufticient if  it states merely a belief 
that such executor will misapply the funds which may come into his 
hands; it should set out the facts or circumstances or state the reasons 
upon wllich such belief is grounded. 

APPLICATION of the plaintiff to require the defendant as executor of 
B. 5. Crawlcy to give bond, heard at Fall  Term, 1877, of RANDOLPH, 
before Buxton, J. 

This proceeding was commenced before the clerk of said court upon 
an  affidavit of thc plaintiff, to the effect that thc defcndant's testator 
was indebted to him in a certain sum, and that by reason of the alleged 
insolvency of the defendant, and the fact that he had given no bond for 
the faithful performance of his duties as executor, the plaintiff was in  
danger of losing his debt by a ~nisapplication of the proceeds of sale 
of the testator's property; to which affidavit the defendant filed 
an  answer denying the same. The clerk adjudged that unless ( 43 ) 
the defendant should execute a bond by a certain time he should 
be removed from his office as executor. From this order the defendant 
appealed, and upon the hearing before his Honor the proceeding was 
dismissed on the ground that an executor was not liable to be removed 
for the causcs alleged by the plaintiff. Judgment. Appeal by plaintiff. 

A. W.  Tourgee and  J. 8. Staples  f o r  plaintif'. 
Scott & Caldwell for defendant.  

FAIRCLOTH, J. I f  an executor becomes insolvent after the death of 
the testator, or if his insolvency was unknown to thc.testator before his 
death, or if he is a nonresident, or if he applies the funds of the estate 
to his own use, or if he converts his own property into money, notes, ctc., 
and thereby produces a reasonable doubt in regard to the safety of the 
estate, or if his character and business habits shall become worse after 
the death of the testator, and thereby such a doubt is produced, or if by 
his wegl ig~nce  the safety of the property of the estate is jeopardized: 
in  thesc and like instances i t  is in  the power and it is the duty of the 
court to interfere by requiring the cxecutor to give bond with sufficient 
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sureties, and, failing in this, to remove him from his office and appoint 
an administrator, or, pending litigation, a receiver, to receive and guard 
the property. But the poverty or insolvency of the executor, we have 
frequently said, will not authorize the court to remove him against the 
will of the testator. Fairbairn, v. Fisher, 57 N.  C., 390, and later cases. 

The plaintiff in  his affidavit alleges that he is a creditor of the estate, 
and that the defendant is "wholly insolvent and irresponsible," 

( 44 ) and that if he should collect certain funds, "this affiant believes 
that the defendant would misapply said money and would not 

pay off the debt of the affiant." 
The defendant, answering, says that he received no property or funds 

as executor, and has committed no maladministration or loss, and that 
his condition in regard to property and credit has not been changed for 
the worse since the death of the testator, but that i t  is improved. 

Assuming the truth of the plaintiff's allegation, as if the defendant 
had demurred to it, we are then of opinion that the plaintiff is not 
entitled to the order asked for. We have seen that the poverty alone of 
the defendant will not do, and the latter clause of the affidavit will not 
.do, because i t  alleges only affiant's belief without setting forth any fact 
or circumstance, or any reason for his belief. This is necessary in order 
that the court, standing between the parties, may see whether the plain- 
tiff's complaint is well founded or not. Men differ widely in their 
opinions; some believe readily on slight provocation, others do not; and 
i t  is plain that the parties to this proceeding do not believe alike. Any 
other rule would be inconvenient. It would expose one to the mere 
stated belief of mother, and would not expose that other one to the 
pains of perjury, even if his statement was entirely untrue. The dis- 
tinction is well illustrated in applications for attachments, arrest and 
bail, etc., in which some sufficient act accomplished must be averred, or 
if mere apprehension or belief that loss or injury will come is the grava- 
men of the complaint, then the affiant is required to set forth facts or 
circumstances in support of his belief. This is our conclusion on the 
plaintiff's case, without giving any weight to the denial of the defendant. 

PER CURIAM. Affirmed. 

Cited: Camp v. Pitman, 90 N. C., 618. 
Distinguished: Barnes v. Brown, 79 N. C., 407. 
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JOSEPH A. MABRY v. MARCUS ERWIN AND OTHERS. 
( 4 5 )  

Practice-Judgmen't by Defa,ult--Former Judgment. 

1. A judgment by default rendered by the Superior Court in term-time in an 
action upon a former judgment or decree is regular without proof of 
such judgment or decree being made before the clerk; section 218 of The 
Code is suspended by the act suspending The Code. Bat. Rev., ch. 18. 

2. A motion made after the expiration of a year to set aside a judgment 
under C. C. P., see. 132, cannot be allowed. 

MOTIOIV to set aside a judgment, heard at  Fall Term, 1877, of BUN- 
COXBE, before Schencl, J. 

The plaintiff obtained a judgment final by default against the defend- 
ants at  a former term of said court, in  an action based upon a former 
judgment or decree of the late court of equity. His Honor allowed the 
motion upon the ground that the judgment was irregular, being of 
opinion that the plaintiff m7as not entitled to said judgment by default 
without some proof of the former decree made to the cIerk as provided 
i n  C. C. P., sec. 217. From which ruling the plaintiff appealed. 

J. B. Merrimom for plaintif. 
Battle & Mordecai for defendants. 

READE, J. An irregular judgment, that is to say, a judgment rendered 
contrary to the course and practice of the court, may be set aside a t  any 
time, even after the term of the court which rendered it. This was not 
controverted. And the judgment in this case being rcndcred by default 
final upon a former judgment, i t  was supposscd by his Honor 
to be irregular, because contrary to the provisions of C. C. P., ( 46 ) 
scc. 217. 

His Honor was, however, mistaken in supposing that that section of 
The Code governed thc practice in that case, because i t  had been sus- 
pended by the subsequent statute, Bat. Rev., ch. 18, suspending The 
Code. And the judgment was not rendered by the clerk under C. C. P., 
see. 217, but by the court in  term-time, and was in all respects regular. 
I t  was error, therefore, to set i t  aside. 

PER GURIAM. Reversed. 

 NOTE.-^ a case between the same parties a t  the same term of mid court, 
before Schenclc, J., the motion was denied upon the ground' stated in the 
opinion, as follows : 

READE, J. An irregular judgment may be set aside a t  any time, but a 
regular jud,gment cannot be set aside after the term of the court which 
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rcndcrcd it. So the law stood before C. C. P., and so i t  stands now, 
except that under C. C. P., see. 133, even a regular judgment may be 
set aside for mistake, inadvertence, surprise, or excusable neglect of the 
party against whom i t  is rendcred, if motion is made within one ycar. 

More than a year had expired before the motion was made in this 
case, and, therefore, i t  cannot be allowed. 

PER CURIAM. Affirmed. 

Cited: Askew v. Gapehart, 79 N. C., 19 ; Monroe v. Whitted, iib., 510; 
linivewity v. Lassitel-, 83 N. C., 42 ; i??a5ry v. Eelzry, ib., 239 ; McLean a.  
McLean, 84 N. C., 369; 8tmdley  v. Ring, ib., 639; Wynne v. Prai&e, 
86 N. C., 77; Rogers v. Noore, ib., 88; Parker v. Bledsoe, 87 N. C., 
224; Cook v. Moore, 100 N. C., 295. 

FANNIE WIJAIAMS AND ANOTHER V. R. W. THOMAS, ADMINISTRATOR. 

.Pra,ctice-Tria81-Handing Papers to Jury.  

It  is error for a court upon the trial of an action to hand to the jury upon 
their retirement (when it is objected to) papers which have been read 
as evidence in the case. 

APPEAL from Cox, J., a t  Fall  Term, 1877, of DAVIDSON. 
I t  was alleged that an award in  a certain suit was filed at Spring 

Term, 1867, of the late court of equity for Davidson County, to which 
no exceptions were taken, and upon which i t  was decreed that March & 
Hampton, plaintiffs, should have judgment against John W. Thomas, 
defendant (intestate of defendant in  this action), for $1,409.25, and 
that execution should issue therefor; that said decree was subsequently 
assigned to the plaintiffs, who brought this action to recover the amount 
thereof. The defendant set up certain counterclaims, and alleged that 
the balance of said amount had been paid to the attorneys of said 
March, who were fully authorized to receive thc same. 

At  the trial the following issues were submitted to thc jury: 
1. Did March assign his interest in said dccrce to the plaintiff Wil- 

liams before the institution of this action? Answer: Yes. 
2. Did Harnpton so assign his interest in same to the other plaintiff, 

Clouse ? Answer : Yes. 
3. I f  so, was such assignrncnt made to hinder, delay, and defraud the 

creditors ? Answer : Yes. 
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4. Did the intestate, John W. Thomas, in  his lifetime, pay off and 
fully discharge said decree? Answer : Yes. 

That portion of his Honor's charge to the jury applicable to the 
points touched upon in the opinion of this Court was, "that the jury 
should inquire whether ---------------- were the attorneys of said M., 
and if they were, then the jury should inquire into their duties 
as attorneys, and what they were; and that the selection of an ( 48 ) 
attorney (by his client) to act as arbitrator did not necessarily 
revoke his power as attorney; but that would depend upon the intent, 
which the jury were to decide." 

As the jury were about to retire to make up their verdict, his Honor, 
after objection by counsel for plaintiff, permitted certain papers which 
were in  evidence to be handed to the jury, who 1;etained them until the 
verdict was rendered. 

The issue of payment having been found in favor of the defendant, 
there was judgment accordingly, and the plaintiffs appealed. 

W. H. Bailey for plaintifs. 
J. M. McCorkle for defendant. 

FAIRCLOTH, J. Does the reference of an action by consent to the 
attorney in said action for arbitration ipso facto revoke his authority 
as an attorney? This is an interesting and, in  the present case, an 
important question. We were about to proceed to consider the ques- 
tion, but finding that we are compelled to order another trial on another 
exception, and inasmuch as his Honor submitted the question to the 
jury as one of intent, without a distinct issue, we have concluded not to 
pass upon i t  a t  present. 

Was i t  a question of law or of fact?  This, of course, depends on the 
evidence; and if the latter, was there any evidence of the intent to go 
to the jury? We make these suggestions, but do not mean any expression 
of opinion until the facts are established by another trial. 

His  Honor handed important papers to the jury as they ( 49 ) 
retired, which had been read in evidence, to which the plaintiffs 
objected, but the jury were allowed to keep the papers until the verdict 
was rendered. Whilst the decisions in different States of the Union do 
not agree on this subject, the practice has never been recognized in this 
State, and the rule against it has been uniform, unless by consent. See 
the following cases for the reasons on the subject: 0utlaw v. Hurdle, 46 
N. C., 150; Watson v. Davis, 52 N.  C., 178; Burton v. Wilkes, 66 N. C., 
604. 

PEE CUXIAM. Error. 

Cited: Martin v. Enight, 147 N. C., 574; Nicholson v. Lumber Co., 
156 N. C., 68. 

7 8 3  33 
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CAROLINA CENTRAL RAILWAY COMPANY v. J. S. PHILLIPS 
AND OTHERS. 

Practice--Costs-Proceedings t o  Condemn Land. 

Where a railroad company institutes a proceeding before a Superior Court 
clerk to condemn the defendant's land, and appealed to the Superior Court 
from the assessment of damages made by the commissioners as excessive; 
and upon a jury trial the amount of damages was reduced and judg- 
ment rendered therefor in favor of defendant: it was Held,  that no part 
of the costs mere taxabIe against the defendant. 

ACTION, removed from Mecklenburg and tried at  Fall  Term, 1877, of 
CABARRUS, before Kerr: J. 

This proceeding was instituted by the plaintiff to condemn the land 
of defendants through which its road was built, and commissioners were 
appointed by the clerk of the Superior Court under an act of Assembly 

who assessed damages in favor of the defendants in an amount 
( 50 ) which was alleged by the plaintiff to be excessive. An appeal 

was taken from the report of the commissioners to the Superior 
Court, and a jury trial had. The verdict of the jury sustained the 
exceptions to the report of the comi-nissioners in respect to excessive 
damages, and the amount of said damages was reduced by the verdict. 

Judgment was given in favor of the defendants for the amount so 
assessed, and also that the costs be taxed equally against each party to 
the action. 

On the opening of the case, the defendants insisted that they had the 
right to open and oonclude, but his Honor held that the plaintiff was 
entitled to that privilege, as the burden was upon i t  to show that the 
damages assessed by the commissioners were excessive. 

The defendants appealed from so much of the judgment as required 
them to pay half the costs. 

A. Burwell, W. J .  Montgomery, and J. D. Xlzaw for plaintif. 
Shipp & Bailey, Wilson & Son, and R. Barringer for defendants. 

READE, J. To enable the plaintiff to condemn the land of the defend- 
ant, its charter prescribes that it may file a petition before the clerk of 
the Superior Court, and the clerk may appoint commissioners, and they 
may appraise the damage to be paid to the defendant and report to the 
court from which the commission issued; and if either pakty is dissatis- 
fied, there may be an appeal to the Superior Court. Laws 1872-73, ch. 
75, see. 9. 
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I t  will be noticed that the provision is very meager and unsatisfactory, 
and if i t  stood alone would be very difficult to administer. How the 
appeal is to be effected and what is  to be done in the Superior 
Court is not stated; nor does i t  come under the general head of ( 51 ) 
appeals from justices of the peace, or from the Superior to the 
Supreme Court. Probably i t  was not made more specific under the 
idea that the general law for all such cases would govern, as i t  manifestly 
ought to govern, because i t  would produce interminable confusion if for 
every railroad and corporation there should be a separate and distinct 
system of proceclare and trial. This seems to be the view taken by the 
counsel for the plaintiff, as we see in his brief the position taken that 
"the charter is not inconsistent with the general railroad act. Bat. 
Rev., ch. 99, secs. 16, 17." 

The general act provides that the plaintiff shall file its petition and 
the court shall appoint commissioners and they shall appraise and 
report to the next court in  term-time, and that either party may except, 
and the court shall pass upon the exceptions and may refer i t  back to 
the same commissioners or to others, and the second report is to be final 
and conclusive. So it seems that there is  no express provision i n  the 
general law for a jury, nor for an appeal froni the report of the commis- 
sioners to the Superior Court. There cannot be an appeal, in its ordi- 
nary acceptation, from the commissioners to the Superior Court, for the 
reason that they are not a court, and for the further reason that they 
make their report directly to the Superior Court, just as a referee or 
master does. 

I t  may be, however, that the parties have the right to have a jury 
trial. And there seems to have been no objection made to a jury trial 
in  this case. And in R. R. v. Wicker, 74 N.  C., 220, there was a jury 
trial bv consent. 

Taking it, then, to be an ordinary jury trial to ascertain the damage to 
the defendant's land, and the defendant having a verdict and judgment, 
the costs follow as a matter of course. There was error, there- 
fore, in so much of the judgment below as required the defendant ( 52 ) 
to pay a portion of the costs. 

We are inclined also to the opinion that the defendant ought to have 
been allowed to open and conclude, and it is important that the rules 
of practice should be observed; but it is only a rule of practice, and the 
amount in  controversv is so small that we are satisfied that the interests 
of the defendant would not be subserved by granting a venire d e  novo 
on that ground.' Indecd, we assume that an appeal to this Court would 
not have been taken by the defendant upon that ground, if i t  had not 
been for the more important error of requiring him to pay a portion of 
the costs. A venire de novo is therefore refused. 
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The judgment below will be reformed so as to give judgment for the 
defendant for the damages assessed by the jury; and the defendant will 
recover full costs. 

There will be judgment here in accordance with this opinion. And if 
the parties do not agree upon the amount, the clerk of this Court will 
ascertain and report, for which he will be allowed $5. 

PER CURIAM. Judgment accordingly. 

Cited: R. R. v. Love, 81 K. C., 436; R. R. v. Cfhurch, 104 N. C., 532; 
R. R. v. Parker, 105 N.  C., 249; Skinner v. Carter, 108 N. C., 108; 
Wooten v. Walters, 110 N.  C., 259; Worthington v. Coward, 114 
N.  C., 291. 

JOHRT G. CHAMBERS, ADMIKISTRATOR OF JOHN BRIGMAN, 
v. G. F. PENLAND AND OTHERS. 

- 

Practice-Summary Judgment-Parties-Infant Defendants- 
Irregularities irz Special P~oceeding-Remedy 

Agaimt Improper Judgment. 

1. Under Rev. Code, ch. 31, sec. 129, a summary judgment can be rendered 
in the probate court against the purchaser and his sureties on a note 
executed to secure the purchase money for land sold by an administrator 
for assets. 

2. The general guardian of infant defendants is the proper person upon whom 
service of process against such infants should be made. 

3. Irregularities in the preliminary proceedings in an action to sell land fo r  
assets are cured by the parties defendant coming in upon notice after a 
sale and consenting to its confirmation. 

4. The remedy of a defendant aggrieved by a judgment is not by injunction, 
but by an application to the court wherein the judgment was rendered, 
for relief. 

MOTION for an injunction, heard at  Fall Term, 1877, of BUNCOMBE, 
before Schenck, J. 

On 13 July, 1869, the plaintiff, as administrator of John Brigman, 
filed his petition in the probate court of Buncombe County, against the 
heirs a t  law of the intestate, for license to sell for assets certain lands 
which had descended to them. All the defendants except Kelsy Brig- 
man, who was then a nonresident, accepted service of tlie summons, and 
i t  was duly returned to court. Of the defendants, six were infants of 
the respective ages of 20, IS, 16, 14, 12, and 10 years, and service for 
them was accepted by Joel Brigman, their guardian. 
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No answers were filed, and a decree was made authorizing and direct- 
ing a sale, by virtue of which, among others, a certain tract was 
bought by one A. Bradley, who gave bond with the defendant ( 54 ) 
G. 3'. Penland as surety for the purchase money. 

The debt was not paid, and both obligors having become insolvent, the 
plaintiff applied for and obtained an order to resell the land. The land 
was again sold on 6 March, 1876, and the said G. F. Penland became the 
purchaser at  the price of $1,252, and for equal moieties thereof gave two 
notes with the other defendants as sureties, payable at six and twelve 
months from that date. 

But one of these notes was paid, and after due notice, on 10 May, 
1877, before the probate judge, motion was made for a summary judg- 
ment against the defendants on the remaining. note. The defendants 
resisted the motion on the ground that the mode of proceeding was not 
authorized by law. 

The objection was overruled, and judgment rendered for the plaintiff, 
which on appeal to the judge was affirmed, and thereupon execution 
issued for the debt. 

On 27 August, following, the judge assigned to hold the Superior 
Courts of the district, on application of the defendants, directed noticg 
to be given to the plaintiff to show cause before him why an injunction 
should not issue to prevent the enforcement of the execution, upon the 
ground that Kelsey Brigrnan and the infant heirs of the intestate, John 
Brigman, were not parties to the action, and not bound by the decree of 
sale, and meanwhile granted a restraining order, which was served with 
the notice on the plaintiff. 

On the hearing of the motion for the injunction, affidavits were filed 
by the plaintiff, from which it appeared that the said Kelsey Brigman 
had also accepted service of a summons issued in the original action, 
which had been returned, but was not now to be found among the papers, 
and he at  the same time waived all irregularities, and assented to becom- 
ing a party defendant. 

The further hearing of the motion was postponed, and mean- ( 55 ) 
while, on the plaintiff's application, the probate judge caused 
notice to issue to the guardian, and to the other defendants, requiring 
them to show cause before him, on 11 September, why the sale here- 
tofore made .by the plaintiff should not be confirmed. The service 
of the notice was accepted by the parties, and the guardian filed an 
answer for the infants, consenting to the confirmation, and also ob- 
tained leave to file and did file an answer to the petition, as of the 
return day of the summons. When the hearing of the motion for the 
injunction was resumed, this further action of the probate court in the 
premises was brought to the attention of the judge, who held that the 
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alleged irregularities and defects had been remedied, denied the defend- 
ants' motion, and vacated the restraining order. From this judgment 
the defendants appealed. 

J.  H. Merrimon for plaintiff. 
No counsel for defendants. 

SMITH, C. J., after stating the case as above: We are of opinion that 
the injunction was properly refused. 

The summary mode of proceeding adopted to enforce payment of the 
debt is authorized by law, under an express adjudication in this Court. 
Rev. Code, ch. 31, sec. 129; Mauney 2). Pern'oerton, 75 N .  C., 219. 

The general guardian is the proper person on whom process against 
infant defendants should be served, and it is his duty to protect their 
interest in  the suit. Bat. Rev., C. C. P., sec. 59. 

If there were such irregularities in the preliminary proceedings as to 
impair the title to the land derived under the plaintiff's sale, they are 
corrected and cured by the subsequent action in  the probate court. But 

were it otherwise, the obvious and appropriate remedy was open 
( 56 ) to the purchaser by process issuing from the probate court to 

call upon those who were not properly made parties to come in 
and confirm or repudiate the sale, and it was his duty to resort to this 
course before asking to have the contract annulled and himself freed 
from its obligation. Unless this remedy was unavailable, he was not 
entitled to relief by injunction. I n  this connection we desire to advert 
to a practice which has become quite common, and is entirely a t  variance 
with the provisions of The Code. We refer to the practice of seeking 
relief from a judgment by an injunction, addressed to the plaintiff, 
issued in  a new independent action, and sometimes from a different 
jurisdiction. 

As a provisional remedy, injunctions are granted in  furtherance of a 
claim or right which the plaintiff asserts in an action. C. C. P., sees. 
188, 196. 

While the action is pending, relief can be obtained by a defendant 
aggrieved by a judgment by his applying to the court wherein it was 
rendered for a modification, and meanwhile for a supersedeas, or other - 
order arresting proceeding, until the application can be heard. He  is 
not allowed to seek redress from the action of one court' through the 
conflicting and repugnant action of another court, or in a different and 
distinct proceeding in tlie same court. 

Nor is it proper for one court, or the same court in another action, 
by a personal order directed to the plaintiff, to deprive him of those 
advantages and rights to which it has been adjudged he is entitled, while 
such judgment remains in force. 
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I n  o u r  case t h e  probate  court was the  appropriate  a n d  only place i n  
which t h e  defendant could obtain redress, a n d  i t s  power was ample f o r  
t h e  purpose. T h e  judge to whom application f o r  the  injunct ion mas 
made  was without  jurisdiction i n  t h e  premises, unless the  mat te r  
came before h i m  o n  appeal.  T h e  defendants' motion was prop- ( 57 ) 
er ly  refused. T h e r e  is  n o  error, a n d  t h e  judgment is 

PEE CURIAM. Affirmed. 

Cited: Lord v. Beard, 79 N. C., 10 ;  Capel v. Peebles, 80 N. C., 94; 
Jones v. CYameroa, 81 N. C., 157; Parker v. Bledsoe, 87 N.  C., 223; 
Grant v. Moore, 88 N. C., 78; Long v. Jawet t ,  94 N. C., 446; Coward v. 
Chastaim, 99 N.  C., 445; Smi th  v. l iu f fman,  132 N. C., 603. 

STATE ON RELATION OF ATTORNEY-GENERAL v. R. SIMONTON, EXECUTRIX, 
AND OTHERS. 

Practice-Actiom to  Vacate Charier of Corporatio.n-Interpleader by  
Judgmefit Croditw-Private Corporation-Nonuser of 

Franchism-Estoppel. 

1. Under C. a. P., secs. 65, 66, a court has power to  allow a judgment creditor 
of a corporation to interplead to a n  action in the nature of a quo war- 
mnto brought by the Attorney-General to.annu1 and vacate the charter of 
the corporation. 

2. A bank which issues bills for circulation as  money is a public corporation; 
but a bank which, beyond a power to contract in its corporate name, has 
no powers beyond those which every other person possesses, must be 
deemed a private corporation. 

3. I n  a n  action to vacate the charter of a'private corporation for the nonuser 
of its corporate franchise, when the nonuser complained of was an 
omission on the part of the corporators named in the act of incorporation 
to organize under i t :  Held, to be insufficient to warrant the relief 
demanded. 

4. Where the corporators of a private corporation, without having created 
any shares of stock, or organized in any way, or paid into the corporate 
fund the capital which the law says shall be paid up, pretend to be 
incorporated and hold themselves out to  the world as  a corporation, they 
a re  estopped, a s  to those who deal with them on the faith of their repre- 
sentations, to deny the existence of the corporation. 

5. The State is  not interested in  the right of a n  individual to a n  office in a 
private corporation. 

Quo u r a n ~ ~ x ~ o ,  t r i ed  a t  F a l l  Term, 1877, of IREDELL, before ( 58 ) 
Cloud, J. 
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This action was brought by the plaintiff, upon the representations of 
parties interested, under G. C. P., sec. 366, to annul the charter of the 
Bank of Statesville. The plaintiff moved for judgment on the complaint 
for want of an answer, and thereupon T. L. Patterson and others, being 
judgment creditors of the bank, asked leave to interplead, which was 
refused upon the ground that as a matter of law the motion could not be 
entertained. 

The complaint alleged substantially upon information and belief: 
1. That authority was given to certain corporators, by an act to 

charter the Bank of Statesville (Private Laws 1869-70, ch. 64)) to open 
books of subscription, and when two hundred shares were taken and the 
money paid in, the stockholders so subscribing were authorized to meet 
and organize the corporation; but that no books of subscription were 
ever opened, nor organization had, by which the privileges conferred by 
said charter could accrue. 

2. That R. F. Simonton, now deceased, without the knowledge and 
consent of the other corporators, caused to be written in  a book procured 
by himself the form of a subscription of stock, and the names of the 
other corporators as subscribers for five shares each, the price of which 
was never paid by them; and that he advertised that said bank was 
organized, he being the cashier, and the other'corporators directors, etc., 
and i t  is alleged that they held said offices and conducted the bank with- 
out authority of law. 

3. That said Simonton made a last will and testament ig  which he 
devised and bequeathed all his estate to his wife, the defendant, and 
appointed her sole executrix, who has taken possession of all the assets 
of said bank, and continues to usurp the authority exercised by her 

testator. Demand for judgment that the charter be vacated, etc. 
( 59 ) Judgment for plaintiff. Appeal by defendants. 

Shipp & Bailey for plaintiff. 
Jones & Johnston, R. F. Arrnmfield, 41. L. McCorkle, and G. N. Polk 

for defendants. 

RODMAN, J. This is an action in the nature of quo warranto, seeking 
to vacate and annul a charter creating a corporation to be called the 
Bank of Statesville. Some of the defendants disclaimed being stock- 
holders or officers of the corporation. The others submitted to a judg- 
ment by default. Pending the p~oceedings, Patterson and others, claim- 
ing to be judgment creditors of the bank, applied to be allowed to inter- 
plead on behalf of their several interests. The judge refused to allow 
them to do so, on the ground that by law he had no authority. 

We do not know what construction he put on sections 61 and 65 of 
C. C. P. I t  seems to us that these sections gave the judge ample power 
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to enable those persons claiming to be creditors to become parties. They 
claimed interests in the controversy adverse to the plaintiff, and even 
if a complete determination of the controversy could-be had without 
their presence, justice required that it should not be made to their 
prejudice. On this ground we should remand the action to allow them 
to become parties, if on other grounds our opinion was not against the 
plaintiff, so that they have all that if parties they could have claimed in 
this action. The object of this action is to vacate and annul the charter 
granted to the Bank of Statesville by the act of Assembly of 1870, and 
several grounds are alleged in support of the demand for that judgment. 
1. There is no doubt that the charter of a public corporation may be 

declared forfeited bv a nonuser of its corporate franchises, for 
they are granted for the public good, and this is  more espe- ( 60)  
cially true when they partake in any degree, as they generally do, 
of the nature of a monopoly. A bank which issues bills for circulation as 
money may be regarded as a public corporation; but a bank which, 
beyond a power to contract in  its corporate name, has no powers beyond 
those which every other person possesses must be deemed a private 
corporation. And i t  may be considered doubtful whether merely by 
reason of an omission to use its franchise, which is given only for its 
private benefit, it can be held to have forfeited its charter-that is, the 
right to act again when its members shall think it for their interest to 
do so. I f  the charter be to run a mill of any sort, and for that purpose 
to act and contract as a corporation, no general public interest will be 
affected if, finding the business unprofitable, it should suspend its opera- 
tions; and to do so would scarcely be considered a ground for the State 
to destroy its corporate existence. Field Gorp., see. 459, and cases cited. 

However that may be, this at least seems clear in reason, that the 
nonuser complained of in the case of a corporation chartered only for 
the private gain of its members, and having no privileges beyond those of 
natural persons, and owing no chartered duties to the public, must not 
consist merely of an omission on the part of the corporators named in the 
act of incorporation to organize under it. I f  they have never organized 
under the charter, they have simply refused to accept it, and to become a 
corporation, and i t  can be of no moment to the State whether the act 
remains a dead letter or is formally repealed. I n  such a case the 
Assembly might clearly repeal the act, though i t  is doubtful if the 
court could annul i t ;  for that would be simply to repeal an act 
of the Assembly. 

I t  is true that if the corporators named in the act, or any one 
( 61 1 

of them, without having created m y  shares of stock, or organized in any 
way, or paid into the corporate fund the capital which the law says 
shall be paid up, pretend to be incorporated and hold themselves out to 
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the world as a corporation, they would be estopped, as to those who dealt 
with them on the faith of those representations, to deny them. 

That is what is alleged in the complaint in this case: There were no 
books of subscription for stock opened; only five shares of stock were 
subscribed for, and that not bona fide; no capital was ever paid in, and 
no organization as a corporation was ever had. The charter was in 
fact not accepted by the corporators, and no corporation was ever formed. 
I t  may be that Simonton, who falsely represented the corporation as 
having an existence and that he was its cashier, and others, if any, who 
falselv held themselves out as directors, etc., were amenable to the 
crimiunal law for false pretenses. ~ e r t a i d l ~  all who so held themselves 
out are estopped, as to those who dealt with the supposed corporation, 
to deny its existence. 

- 
The consequences of the dissolution of a corporation by a judicial 

declaration or otherwise may be assumed to be known. But what would 
be the effect of a judicial declaration that a corporation had never had 
an existence (which is what is demanded in this action) on the rights of 
those who dealt with it through its supposed officers it would be difficult 
to sav. We were cited to no precedent of such iudicial action. There 
were deposits received in the corporate name, thus creating debts 
apparently of the corporation. There were funds and other property 
held in the corporate name and as its property. I f  there never was a 
corporation, there can be no creditors i f  the corporation, and they can 
have no claim against the supposed corporate property, but only against 

those who falsely represented themselves as corporate officers. 
( 62 ) We are of opinion that there is no ground alleged on which 

we can declare the charter null or forfeited, or that the sup- 
posed corporation never existed. As to those who dealt with it, it did 
exist. I t  would be strange indeed if, after a bank has been held out to 
the world as a corporation for many years and, through persons calling 
themselves its officers, has had large and various dealings with the 
public, and has perhaps acquired large corporate property in money 
and lands, it should be competent or just for any court to declare that 
there never was such a corporation, and thus in some cases destroy or 
impair the rights of those who bona fide dealt with it, upon the ground 
that it does not appear to have been regularly organized or that its 
capital was paid up. These are matters about which the public can 
have no information other than from what appears on the face of things. 

2. The other grounds alleged in the complaint may be briefly disposed 
of. I t  is said that Simonton during his life usurped the office of cashier 
of the bank. But he had died before the commencement of the action, 
and his supposed usurpation had ceased, and if others who are living 
usurp the same or other offices, i t  is difficult to see how the State can be 
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interested in  the right of an individual to an office in  a private corpora- 
tion-as, for example, to the office of treasurer or bookkeeper of a 
railroad company, which for some purposes is a public corporation. 
This supposes that the corporation has or had an existence. But if i t  
never did legally exist, as the complaint alleges, the State can have no 
interest to be asserted by this form of action in  any pretcnses to be its 
officers, however false. Besides, nobody claiins any of these offices, and 
the defendants all disclaim them, and the corporation has ceased to act. 
Judgment reversed and 

PEE CURIAM. Action dismissed. 

Cited: Bank v. Simonton, 86 N.  C., 188; Dobson. v.  Sirnonton, ib., 
497; Heath v. Morgan, 117 N. C., 507. 

JOSEPH DORSON AND OTHERS V. ROXANNA SIMONTON, EXEC~TKIX,  
AND OTIIERS. 

Practice-Creditor's Bill-Bad-Injunction-Receiver. 

In an action wherein certain creditors of an alleged bank, which had never 
organized under the terms of its charter, but under the ownership and 
control of one S. had done business in its corporate name, were l?laintift's 
in a creditor's bill, and the executrix of S. and certain other creditors 
who after the death of 8. had obtained judgments against the bank and 
were seeking to collect them, were defendants, in which action the plain- 
tift's demantled that the .judgments in favor of the defendants bc declared 
void, that the supposed assets of the bank be declared part of the rstate 
of S., and that an account be taken, etc., and obtained an injunction in 
the court below restraining the defendant creditors from 1)roceeding to 
collect their judgments and the defendant executrix from paying any of 
the debts of the bank or of her testator: it was Held,  that the injunction 
should be continued until the hearing, a receiver of the bank assets 
appointed, and the issue of fact arising in the action submitted to a 
jury, unless by consent they should be submitted to a referee. 

APPEAL from Cloud, J., at Fall Term, 1877, of IREDELL. 
The order of injunction heretofore granted in this action was con- 

tinued-by his Honor until the hearing, and the defendants appeal. The 
facts are set out by Mr. Jz~stice Rodman in delivering the opinion of 
this Court. (See preceding case.) 

Xhipp & Bailey for plaintifl. 
Jones & Johnston, A. TI7. Haywood, G. N .  Folk, J .  M.  McCorkle, 

R. 2". Armfield, and M.  L. iVcCorkle for the &#ere& defendants. 
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RODMAN, J. The action is brought by the plaintiffs, claiming to be 
creditors of the Bank of Statesville, in behalf of themselves and all 
others, etc. 

The complaint alleges that an act of Assembly of March, 
( 64 ) 1870, incorporated Simonton and others into a corporation by 

the name of the Bank of Statesville, and required them to open 
books of subscription to the stock of the corporation, and enacted that 
when a certain amount of capital stock, two hundred shares of $100 
each, had been subscribed for, and paid in, the subcribers should elect 
officers, etc., and might contract in its corporate name. That although 
no books of subscription were opened, and no shares subscribed for, and 
no capital paid in, and no officers elected, yet Simonton, pretending 
that such corporation had been regularly and lawfully organized, and 
that he was cashier and Tate  resident thereof. entered into extensive 
dealings in the name of said supposed corporation, whereby he became 
indebted to the plaintiff and others, which debts are unpaid. I n  Feb- 
ruary, 1876, Simonton died, leaving the defendant Roxanna his execu- 
trix, and shortly afterwards i t  was discovered that the supposed bank 
was insolvent and had never had a comorate existence. and-that all the 
supposed property and effects of the bank were in fact the property of 
Simonton; that in consequence of his false representations he was per- 
sonally liable to the creditors of the supposed bank for all debts incurred 
in  its name, and that his estate is insolvent. 

The complaint further says that Patterson, and certain other defend- 
ants, being creditors of said bank, after the death of Simonton, sued the 
said bank and his executrix; that the summons was served on the exec- 
utrix and one Sharpe, neither of whom were officers of the bank, and 
got judgment, and by execution and supplementary proceedings are 
endeavoring to collect the same from the assets of the bank. " 

It alleges that as the supposed bank never had a corporate existence, 
the judgments against i t  are nullities, and that the executrix of Simonton 

is wasting the assets of the supposed bank by paying the debts 
( 65 ) of her testator out of the due order of priority, and demand 

judgment : 
1. That the judgments in  favor of defendants be declared void. 
2. That the supposed assets of the so-called bank may be declared a 

part of the estate of Simonton. 
3. That the defendants Patterson and others, and all others having 

claims against the so-called bank, be enjoined from proceeding to collect 
the same. 

4. That the executrix of Simonton be enjoined from paying any debts 
of the bank or of her testator, and that an account be taken of her 
receipts and dealings, etc. 
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On this complaint an injunction issued on 23 August, 1877. 
I t  will suffice to make this decision intelligible to state very generally 

and briefly the answer of the defendant judgment creditors. 
They say that the bank was organized substantially in compliance 

with the act of 1870; officers were duly elected, or at  least permitted 
themselves to be held out to the world as having been; they acted in 
those capacities; the bank did business for several years under its cor- 
porate name; confiding in these representations, and believing it to be 
a legal and duly organized corporation, they dealt with it, and became 
its creditors ; they have regularly obtained judgments for their respective 
debts; and have a lien on the assets of the bank, preferable to the indi- 
vidual creditom of Simonton, and to all other creditors of the bank who 
have obtained no liens. These are the issues made by the pleadings. 
Until the facts are finally proved, it would be premature to consider any 
questions of law which may arise upon them farther than is necessary 
to justify our present conclusion. 

Assuming, for the occasion only, that the Bank of Statewille had a 
corporate existence as to those who bona fide dealt with it, i t  is 
clear that i t  has voluntarily dissolved. Nobody claims to own ( 66 ) 
its stock, and all its supposed officers disclaim their offices. It is 
a clear case, therefore, for the appointment of a receiver to take charge 
of and preserve its effects, subject to the order of the court. 

To enable him to do this. the iniunction must be continued until the 
hearing, when of course it will be subject to the order of the court. 
The issues of fact arising on the pleadings must be submitted to the 
jury, unless the parties shall agree to submit them to a referee. I n  that 
case the referee will report an account of all claims against the sup- 
posed bank, with the circumstances of each, as f a r  as may be necessary 
to determine its prior right to payment over other claims, and also on 
such other matters as may be committed to him. The receiver will be 
required to report as to the effects which may come into his hands and 
his dealings with them. 

This case is remanded to be proceeded in, etc. Neither party will 
recover costs in this Court. 

PER CURIAM. Judgment accordingly. 

Cited: Dobson v. Simonton, 86 N. C., 492 
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( 67 ) 
H. BRUNHILD & BRO, v. J. H. & W. F. FREEMAN. 

Practice-Judge's Charge. 

Where on the trial below it appeared that the defendants had executed to 
one M. eight notes for $125 each, which M. had transferred to plaintiffs be- 
fore due, as collateral, and that the defendants had executed to plaintiffs 
four new notes (upon which the action was brought), and that the old 
notes were thereupon delivered by the plaintiff to M., and the agreement 
under which the new notes mere executed by defendants was in dispute : 
Held, to be error for the court to charge the jury, "that if the plaintif& 
agreed to deliver to the defendants the eight old notes, and failed to do 
so, they could not recover," there being evidence (testified to on both 
sides) that after the plaintiffs gave the old notes to M. the defendant 
and M. made a new arrangement of their matters concerning the old 
notes, which by consent of all parties, including plaintiffs, were destroyed. 
The court, in its charge, should have given due force to these facts. 

APPEAL from justice's court, tried at  June Special Term, 1877, of 
NEW HAXOVER, before Seymour, J. 

The case was opened by the defendants, the evidence in whose behalf 
' 

was, that in 1874 they executed and delivered to one Fiest Meyer twelve 
notes of $125 each for the rent of a house for three years, and payable 
at intervals of three months. The first four were paid, and afterwards, 
in  1875, one Nathan Meyer informed defendant J. H. F. that plaintiffs 
held the other eight notes as collateral security for goods sold to F. 
Meyer, and wished him to buy them. Nathan was a clerk of plaintiffs, 
and said defendant told him that the consideration for the notes had 
failed and he was not liable therefor, and declined to buy; but he after- 
wards saw one of the plaintiffs and gave him four notes of $100 each 
(upon one of which this action was brought) for said eight notes, when 

he was informed that'Fiest Meyer held the plaintiffs' receipt for 
( 68 ) the eight notes, which would not be surrendered until the receipt 

was given up. Afterwards, the defendant and Meyer went to 
plaintiffs' office, the receipt was delivered to plaintiffs, who had the four 
new notes, and the eight old notes were delivered to Meyer under the 
protest of defendant, who demanded the eight old or the four new notes; 
but plaintiffs refused to give up either, stating that they would have to 
settle with Meyer. They then applied to Meyer for the eight notes he 
had bought of plaintiffs, and they refused to give them up, saying that he 
never authorized plaintiffs to sell $1,000 worth of paper for $400; but 
that he would agree to surrender to defendant as many of the notes as 
would be equal to the debt he owed plaintiff, viz., $415. -They then went 
to  the plaintiffs, and upon an arrangement entered into, by which defend- 
ant was to surrender the premises rented from Meyer, the eight old 
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notes were destroyed, three of them being surrendered and destroyed at 
once, and the other five (upon one of which a credit of $40 was entered) 
soon afterwards, in  consideration of a bond to vacate the rented premises 
by a certain time, which was executed by defendant to Meyer. 

The evidence in  behalf of the plaintiffs was, that defendant J. H. F. 
came to them to buy the eight old notes, and plaintiffs, after consulta- 
tion with counsel, informed him that they could surrender only so many 
of them as would satisfy their claim of $415 on Meyer; and according 
to their agreement the defendant, with Meyer, came to them, surrendered 
plaintiffs' receipt (as set forth in evidence of defendant), and thereupon 
the plaintiffs delivered three of the old notes, with $40, the balance due 
on Meyer's account, to the defendant, and by defendants' direction the 
other five were delivered to Meyer without objection, until some time 
afterwards, when the first note for $100 became due, and which the 
defendants failed to pay. 

His Honor charged the jury, among other things, that plaintiffs were 
entitled to recover, unless the defendants had shown to their 
satisfaction that the contract was that the plaintiffs should de- ( 69 ) 
liver to defendants all the eight notes; and even though the 
co~ltract was to deliver eight notes, if defendants accepted three notes 
and destroyed them, then there was a waiver of the original contract, 
and the plaintiffs would be entitled to recover; and if the plaintiffs 
agreed to deliver the eight notes for $125 each and failed to do so, the 
plaintiffs could not recover. Verdict for defendants. Judgment. 
Appeal by plaintiffs. 

A. T. d3 J. London for plaintiffs. 
D. L. Russell for defenda,nts. 

READE, J. The defendants had executed to one Meyer eight notes for 
$128 each, and Meyer had t r a n ~ f e ~ r e d  them to the plaintiffs as collat- 
eral, to secure a debt for $415, before the notes were due. The defend- 
ants then executed to the plaintiffs four new notes of $100 each. And 
here the trouble begins. 

The defendants allege that they gave to the plaintiffs the four new 
notes in  full satisfaction of the eight old notes, and upon the agreement 
that the plaintiffs were to delivei- up to them the eight old notes; and 
that  instead of delivering them up to them, the plaintiffs delivered them 
back to Meyer, of whom they had got them. 

The plaintiffs alleged that the new notes were not given in full satis- 
faction of the old, but in satisfaction of the plaintiffs' debt against 
Meyer, with the understanding that $400, the amount of the new notes, 
was to be entered as part satisfaction of the old notes, and that they 
gave the old notes back to Meye'. 
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( 70 ) The jury find all the issues for the defendants, and unless his 
Honor erred in his charge, the verdict must stand. 

His  Honor charged the jury that if the plaintiffs agreed to deliver to 
the defendants the eight old notes, and failed to do so, they could not 
recover. Under that charge and the verdict, we are to assume that at  
the time the defendants gave the plaintiffs the four new notes i t  was 
upon the agreement that the plaintiffs were to deliver up to them the 
eight old notes, and that they did not do so, but delivered them back to 
Meyer. 

I n  that view of the case, and if that were all, it would be such 
manifest injustice to make the defendants pay the new notes, while the 
old notes were outstanding against them, that we would certainly afford 
them some relief either in law or equity; but the charge allowed no 
force to the fact, which was testified to by the parties and witnesses on 
both sides, that after the plaintiffs gave the old notes back to Meyer 
the defendants and Meyer made a new arrangement of their matters 
concerning the old notes, and they went together to the plaintiffs, and 
all the old notes were destroyed by consent. 

I n  failing to place this fact before the jury with proper instructions 
as to its effect, his Honor erred. And for this error there must be a 

PER CURIAM. Venire de novo. 

WILLIAM It. PEPPER v. CEBURN L. HARRIS AXD A. W. CHAFFER. 

Practice-Evidence-Judge's Charge-Verdict. 

1. On the trial of an action, where it appeared that H., one of the defend- 
ants, had purchased the property for the value of which the action was 
brought, and the liability of S., the other defendant, was in issue: it 
was Held,  that letters written by S. to a third person, concerning the 
property and alluding to it as "our stock," etc., were admissible in evi- 
dence. 

2. Where on such trial the court charged, "that if the jury believe that S. 
in the course of his dealings and correspondence with the plaintiff gave 
him reasonable ground to believe and did believe that the property was 
to be bought and used for the benefit of S., and that the plaintiff parted 
with his property under that belief and the property was used for the 
joint benefit of S. and H., 09% S.'s farm, then S. is affected with liability 
to the plaintif€ for the property as well as g.," etc.: it was Held,  that it 
cannot be seen as a conclusion of law that the defendant S. was preju- 
diced by the use of the expression "S.'s farm," and that it was a matter 
exclusively within the discretion of the judge below, on a motion f o r  
a new trial. 
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3. The ungrammatical findings of a jury do not vitiate a verdict when the 
sense is clear; and where in this action the jury found that defendant 
H. agreed with the plain& to purchase the property and that the 
defendant S. was a party to the contract, there is no room for a miscon- 
struction of the verdict. 

APPEAL from Buxton, J., at Spring Term, 1877, of WAKE. 
This action was brought to recover the value of certain personal prop- 

erty (mules, cattle, hogs, etc.) belonging to the plaintiff, and which was 
located upon a farm on an island in the Roanoke River, in Northampton 
County, which farm had been owned by the plaintiff, but was under 
mortgage to one Zollicoffer. There was no dispute about the value 
of the property, and it was alleged that the defendants bought the ( 72 ) 
same at a sale in 1872, the defendant Harris conducting the 
negotiations upon the terms set forth in a written instrument signed 
by him, for the joint benefit of both defeldants; whereas the defendant 
Shaffer claimed that it was for the sole benefit of his codefendant, who 
stipulated in  said instrument for the payment of the purchase money. 
(See 73 N. C., 367, for report of same case.) 

I t  was admitted that defendant Harris did purchase as alleged, and 
the question was, whether the defendant Shaffer was jointly liable upon 
said purchase. The jury found, in response to issues submitte3, as 
follows : 

1. Did defendants or either of them agree with plaintiff to purchase 
property mentioned in pleadings and to pay its reasonable value? Yes; 
by Harris. 

2. Did they agree with plaintiff to purchase said property and pay 
therefor the value to be estimated by two disinterested persons, an 
umpire to be selected by them in case of disagreement ? Yes ; by Harris. 

3. Did the reference selected by the parties ascertain the value of 
said property and make known the same to the parties? Yes. 

4. I f  there was such agreement by defendants or either of them, was it 
upon condition to be first performed by plaintiff? Yes. 

5. I f  upon such conditions precedent, have the conditions been per- 
formed by plaintiff or waived by defendants? Conditions were waived 
by defendants. 

6. What amount, if any, is plaintiff entitled to recover? The amount 
of the appraised value, with interest. 

7. Was defendant Shaffer a party to contract made between plaintiff 
and defendant Harr is?  Rhaffer was a party to the contract. 

8. Was any demand made before suit upon defendant Shaffer? Yes, 
The evidence and exceptions to his Honor's charge are sufficiently 

set out in  the opinion. Verdict and judgment for plaintiff. 
Appeal by defendant Shaffer. ( 73 ) 
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PEPPER ?j. HARRIS. 

Moore & Gatl ing for plaintifjc. 
D. G. Powle  and A. W .  Touryee  for defendant .  

BYKTM, J. I t  was admitted on the trial that Harris purchased the 
property, for the value of which this action was instituted, and the 
sole question in issue was whether Shaffer was not jointly interested 
in the purchase, or had not otherwise made himself liable. The plain- 
tiff and two defendants became witnesses in their own behalf; Pepper 
testifying that before the purchase by Harris, Shaffer, in niaking propo- 
sitions to buy thc land, also offered to purchase a portion of the per- 
sonal property, and also giving evidence tending to show that Harris 
was the agent of Shaffer in conducting the negotiations; and Shaffer 
and Harris testifying and denying that Shaffer was concerned in the 
purchase. Before the sale to Harris, this codefendant had been nego- 
tiating with the plaintiff, the owner, and one Zollicoffer, the mortgagee, 
for the purchase of the Roanoke land on which the personal property 
bought by Harris was located. Harris purchased on 10 February, 1872. 
Prior to this purchase, to wit, 18 May, 1871, Shaffer wrote Zollicoffer, 
the mortgagee, proposing, with Pepper's consent, to relieve the mort- 
gagee from all liability for the debts of Pepper, if the personal property 
and the land could be obtained by him. And after the sale to Harris, 
to wit, in October, 1873, Shaffer again wrote to Zollicoffer, stating his 
purpose to relinquish the possession of the land, for the purchase of 
which he had previously been negotiating, and upon which was the per- 
sonal property purchased by Harris (and so far as we know, the only 
personalty used in the cultivation of the farm), and wishing to know 
of Zollicoffer, if "he wanted any of our  stock, horses, mules, cattle, 

farming tools," etc., enumerating a long list of just the kind of 
( 74 ) stock and farming implements contained in the bill of particulars 

as sold by Pepper to Harris. The other letters, whether written 
before or after the sale, are more or less connected with the dealings 
with Harris in respect of the stock, or the land upon which it was 
located. These letters were, therefore, competent and important testi- 
mony going to establish the complicity of Shaffer in the purchase made 
by Harris. And they were also admissible, both as contradicting the 
testimony of Shaffer and as confirming the evidence of Pepper. 

The next exception was to the charge of the judge to the jury. This 
was his language: "If the jury believe that Shaffer, in the course of his 
dealings and correspondence with the plaintiff, gave him reasonable 
ground to believe, and he did believe, that the personal property was to 
be bought and used for the benefit of Shaffer and that the plaintiff parted 
with his property under that belief, and the property was used for 
the joint benefit of Shaffer and Harris, on Shaffer's farm, then Shaffer 
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is affected with liability to the plaintiff for the property, as well as 
Harr is ;  and this would be so, although the arrangement for the pur- 
chase was completed by Harris, in the presence of Harris alone." The 
exception is to the expression, "Shaffer's farm," used by the judge, as 
being calculated to mislead the jury. We cannot, as a conclusion of 
law, see how the defendant was prejudiced; therefore, the matter was 
addressed exclusively to the discretion of the judge below, on a motion 
for  a new trial. 

But the jury could not have been misled, for although the farm on the 
Eoailoke W& where the stock was a t  first located. i t  was in  evidence that 
i t  was afterward removed to a farm near Raleigh, which was known 
a s  "Shaffer's farm," and there used in its cultivation. 

The defendants finally submitted a motion in  arrest of judgment, on 
the ground that the verdict was insensible. There were several 
issues subrniitcd to the jury, but in order to present the point ( 75 ) 
made, i t  is necessary to set out only two of the issues and findings. 
The first was: "Did the defendants or either of them agree with the 
plaintiff to purchase the property mentioned in  the pleadings, and to 
pay its reasonable value?" Answer: "Yes; by Harris." The seventh 
issue was: "Was the defendant Shaffer a party to the contract made 
between the plaintiff and the defendant Harris?" Answer: "The de- 
fendant Shaffer was a party to the contrakt." 

The ungrammatical findings of the jury upon the first and other 
issues do &t vitiate the verdict when the sense is clear. but when taken 
i n  connection with the finding upon the seventh and main issue, which 
is clear and explicit, there remains no room for misconstruction. 

Upon the merits of the action, we refer to the two recent decisions of 
this Court, Poole v. Lewis, 75 N.  C., 417; Tul1 v. T r u h e s ,  75 N.  C., 424. 

PER CURIAM. No error. 

( 7 6  ) 

I). D. SUTTLE v. J.  M. GREEN.  

Practice-Appeal from, Justice's Court.  

Where the defendant upon judgment being rendered against him in a justice's 
court appealed in open court, and afterwards told the justice not to send 
up the papers, who thereupon delayed so doing, and thereafter the defend- 
ant changed his mind and filed with the clerk of the Superior Court a 
bond sufficient to cover the plaintiff's claim and costs: Held, that it was 
not error in the court below to refuse to dismiss the appeal. 

MOTION to dismiss an appeal from a justice at  Fall Term, 1871, of 
CLE~ELAND, before K e r r ,  J. 
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The statement embodied in  the opinion of this Court delivered by 
Mr.  Justice Reade is sufficient to an understanding of the point decided. 
His  Honor refused the motion to dismiss, and the plaintiff appealed. 

W. J .  Montgomery for plaintiff. 
J .  F. Hoke  for defendant. 

READE, J. On the trial before the justice, thc defendant denied that 
he owed the plaintiff anything. And when the justice gave judgment 
against him, he appealed in open court. This was all that he was 
obliged to do. I t  then became the duty of the justice, upon his fees 
being paid, to send the papers to the clerk of the court. As an excuse 
for not sending up the papers, the justice said that the defendant told 
him not to do it. Concede that this was a sufficient excuse for delay on 
the part of the justice, still i t  did not estop the defendant. He  had 
locus penitentim, and he did change his mind and filed with the clerk 
a good bond to cover the plaintiff's claim and cost. And even when the 

defendant told the justice that he need not send up the appeal, 
( 17 ) it was not upon the idea of abandoning his defense, but, as he 

said, upon the idea that he could defeat the judgment by another 
way, the homestead; failing in which, he fell back upon his appeal. 

We have already said that there was nothing in what the defendant 
did or said to estop him from prosecuting his appeal. And if there had 
been some slight irregularity, such as what he said to the justice and 
his tardiness in not having the justice to send up the papers before the 
term of the court, if indeed 8 October was after the commencement of 
the term, yet, as it was manifest from his denying the debt, appealing 
from the judgment, and giving a good bond, that he never intended to 
abandon his defense, it was very proper that his Honor should have 
refused to dismiss the appeal. And even if the defendant had lost his 
appeal by any technical fault, his Honor might well have had it brought 
u p  by r e c o ~ h r i .  

PER CURIAM. Affirmed. 

Cited:  Cowell v. Gregory, 130 N. C., 81, 83. 

J. H. PAISON AND OTHERS V. WARREN JOHNSON. 

Practice-Appeal from Justice's Court-Amendment of Pleadings. 

Where in an action brought by appeal to the Superior Court from a justice's 
court the defendant alleged that his written answer filed in the justice's 
court was lost, and the court thereupon remanded the case to the justice, 
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with leave to perfect the pleadings: Held ,  to be error. In such cases 
the court had the power, and it was its duty, to perfect the pleadings 
and proceed with the trial. 

APPEAL from an order made a t  Fall Term, 1877, of S a i w ~ s o ~ ,  by 
Moore, J .  

The action in  which the order was made was commenced before a 
justice of the peace to recover $100, and upon the suggestion of the 
defendant that the title to real estate was involved thercin, the justice 
dismissed the case, and the plaintiff appealed to the Superior Court. 
T 1 8uei l  the case was called for trial the defendant stated that his answer 
filed i n  writing before the justice had been lost, and the plaintiff denied 
that such answer had been filed. Whereupon his Honor ordered that 
the case be remanded to the justice, with leave to perfect the pleadings, 
from which order the plaintiffs appealed. 

J. L. Stewart  and Batt le  & Mordecai for plaintiffs. 
K e r r  & K e r r  for defemdant. 

FAIRCLOTH, J. The justice of the peace adjudged that he had not 
jurisdiction of the action, from which the plaintiffs appealed to the 
Superior Court. I n  that court the defendant alleged that his written 
answer filed in  the lower court had been lost or destroyed, and there- 
upon his Honor remanded the case to the justice with permission 
to perfect the pleadings. This was error. I-iis IIonor had the ( 79 ) 
power, and i t  was his duty, under the liberal provisions of The 
Code, to perfect the pleadings and proceed with the trial. A&ms v. 
Reeves, 76 N. C., 412, has no application. The present is a case of 
supplying lost papers and not of amending the record. 

PER CURIAM. Reversed. 

Cited:  Moore v. Garrwr, 109 N. C., 158. 

ANDREW EARRINGER v. JOHN A. ALLISON. 

Justice's Court-Sfay of Execution-S'ureiy Thereto-Xtrrtute 
of Limitations. 

1. One who signs a stay of execution upon a justice's judgmrnt as surety 
becomes thereby a party to the judgment, and is bound to the sarnc extrnt 
and in like manner as  his principal. 

2. In such cases the statutory bar of smen  years (Rev. Code, ch. 65, see. 6)  
applies to an action brought against the surety upon the judgment. 
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APPEAL from a justicc of the peace, and tried at Fall Term, 1877, of 
IREDELL, before Cloud, J. 

The facts are sufficiently stated by the Chief Just ice  in delivering 
the opinion of this Court. His  Eonor gave judgment for the plaintiff, 
and the defendants appealed. 

S h i p p  & Ba,iley for p l a i n t i f .  
R. F. Armfield f o . ~  defendant.  

( 80 ) SMITH, C. J. On 6 September, 1860, before a justice of the 
peace of Iredell County, the plaintiff recovered judgment against 

Thomas Allison and Edwin Fall, and at the same time execution was 
stayed by an entry, at  the foot of the judgment, of the words "stayed 
by," which was signed by the defendant and attested by the justice. 

The present action, to enforce the defendant's liability, was com- 
menced before a justice in that county on 26 November, 3875, no part 
of the debt having been paid. The defenses relied on are the presump- 
tion of payment and the statute of limitations. 

Since the time which elapsed between 1 September, 1861, and 1 
January, 1870, is not to be counted, not quite seven years remain, a 
period insufficient to raise the presumption, or to bar an action founded 
on a judgment. Johnson  v .  W i n d o w ,  63 N.  C., 552; Y7atl 11. B. R., 
65 N. C., 74; Smith v. Rogers, ibid., 181. 

The only question, therefore, presented in the record or argued before 
the Court is as to which of the provisions of the statute of limitations 
contained in  the Revised Code is applicable to the facts of this case. 
I f  the defendant's liability rests upon conlract only, the action to charge 
him must be brought within three years. I f  his liability, like that of the 
principal, arises out of the judgment, seven years are allowed within 
which-it mav be brought. - 

We are of opinion that the statutory bar of seren years applies, and 
that the suit was commenced in time. 

The defendant's undertaking is not unlike that of a recognizance, 
except that it is unconditional, and no notice is necessary to 

( 81 ) make tlle obligation final. By signing the entry before the 
justice, he beconles a party lo the judgment, and is bound to the 

same exteilt and in like manner as his principal. At the expiration 
of the time of stay, execution may issue against both, or against either 
the principal or the surety. This can be only upon the ground that 
there is a judgment against both, and that their liabilities are the same 
under the judgment. And if an execution may issue, which presupposes 
a judgment warranting it, we see no reason why arly other statute than 
that applicable to a judgment should be invoked to bar an action to 
revive it,. 
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While we have not met with any direct adjudication upon the point, 
we think i t  involved in  the decision in the case of H u m p h ~ e y s  v. h i e ,  
1 2  N. C., 378. I n  that case an action of debt before a justice was 
brought against one who had stayed the execution, to enforce his obliga- 
tion. H e  insisted he was not liable in this form of action. I n  delivering 
the opinion of the Court, Uall, J., says: "The first reason for arresting 
the jud,pent is, that debt will not lie upoil the defendant's liability, as 
surety, for the stay of the execution. Such suretyship is tantarnount to 
a judgment, because execution may issue upon i t  against the surety, and 
he is as much bound as the principal, and for that reason assumpsit will 
not lie against either." 

We are but applying the principle thus annouilccd to a new aspect 
of the case, when we declare that the plaintiff's action, based on the 
judgment, is not barred. 

PEE CURIAM. Atfirme 1. 

' LILLY & BROTHER v. ARCIIITZALD PURCELL. 

Justices of the Peace-Jurisdict,ion. 

Laws 1876-77, c11. 28'7, ousting the jurisdiction of justices of the peace in civil 
. actions where 11o1lr of the defendants reside in  the justicc's county, does 

not apply to an action commenced before the passage of the act. 

APPEAL from a justice of the peace, and tried at June Term, 1577, of 
NEW HANOVER, before Seymour, J. 

Upon the trial before thc justice, the defendant moved lo dismiss 
the action for want of jul*isdiction, because there was only one defend- 
ant, and he resided in a county other than that of the justice. This 
motion was overruled, and judgment given against the defendant for 
the an~ount of the note suecl on, and the defendant appealed to the 
Superior Court, and his I-lonor affirmed the mling of the justice. Sudg- 
inent. Appeal Iny defendant. 

Wright & hYea&nan for. plaintit. 
MclVed & McNeil for def~ndant .  

FAIRCLOTH, J .  The plaintiff, a citizen of NPW Hanover County. 
brought this action before a justice of the peacar in said county, a ~ a i n s t  
the defendant, a citizen of Robeson County, by sending process to the 
latter county, as provided by statute in certain cases. Did the justice 
have jurisdiction ? 
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I n  Wooten v. Naultsby, 69 N.  C'., 462, i t  is said there was no such 
jurisdiction; but that was not the main question involved in that case. 

and it was probably not discussed. I n  Sossamer v. Hinson, 72 
( 83 ) N. C., it was held that the justice had jurisdiction under a 

proper construction of Bat. Rev., ch. 63, see. 50; and so the law 
continued until Laws 1876-77, ch. 287, ratified 12 March; 1877, after the 
present action was commenced, which act in explicit terms takes away 
jurisdiction in a case like the present. Let judgment be entered here 
for the plaintiff according to the judgment below. 
PER CURIAM. Affirmed. 

Approved: Fertilizer Co. v. Marshburn, 122 N. C., 413 ; Rutherford c. 
Ray, 147 N.  C., 257; Austin v. Lewis, 156 N.  C., 463; Diron v. Hanr, 
158 N. C., 343. 

GIDEON PERRY ET ALS. V. AUGUSTUS SHEPHERD ET ALS. 

Jurisdiction-Prohibitio~Forcible Entry and Detajner. 

1. The Superior Courts have no power to issue a writ of prohibition. The 
Supreme Court has the sole jurisdiction to issue such writ. 

2. A justice of the peace has not jurisdiction of an action of forcible entry 
and detainer. 

RODMAN, J., dissenting. 
SMITH, C. J., having been of counsel, did not sit on the hearing of this 

case. 

APPLICATION for a writ of Prohibition, heard at  chambers in Raleigh, 
on 28 January, 1878, before Cox, J. 

The plaintiffs alleged that the defendants had instituted an action of 
forcible entry and detainer before a justice of the peace against 

( 84 ) them, and were prosecuting the same in the justice's court with- 
out authority of law, and demanded that said justice be restrained 

and prohibited from proceeding further in said action, and that the 
same be transmitted to the Superior Court of Wake County. 

The defendants demurred, and assigned as cause: (1) That plaintiffs 
could obtain complete and adequate redress for the alleged wrongs com- 
plained of in their complaint by a writ of recordari from the Superior 
Court, and without resorting to the extraordinary prerogative writ of 
prohibition; (2)  That the complaint shows that the justice of the peace 
has jurisdiction to take cognizance of, hear, and determine proceedings 
for forcible entry and detainer. 

His  Honor adjudged that the demurrer be overruled, and the writ 
of prohibition issue as prayed for in the complaint. Froni which jndg- 
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ment the defendants appealed. (See P e v y  v. Tupper ,  74 N. C.. 722; 
s. G., 71 N. C., 380; s. c., 70 N. C., 538.) 

D. G. Fowle,  Busbee & Busbee, A. M. Lewis, and G. $1. Xnow for 
plaintiffs. 

E. G Haywood and A. W.  Tourgee for defendamts. 

READE, J. Our reports furnish but one instance of the use of the 
writ of prohibition in the State, which must be owing to the fact that 
we have other remedies more appropriate and equally efficacious. It 
cannot be said that a rmcr case has arisen callbig for this nnxsual remedy, - 
because f o ~ c i b l e  entry and detainer, as this was, which is sought to be 
prohibited, has been common in our courts. The case alluded to in 
which i t  was resorted to is 8. t j .  Allen, 24 N. C., 183, in  which i t  was 
sought to prohibit the de facto comrnissioncrs for laying off the seat 
of justice of Henderson County from acting. I t  was held that 
it would not lie in that  case, and the Court did not say that i t  ( 85 ) 
would lie in any case, but did say that if any court had the 
power, i t  ought to be exercised with caution, and never used except in 
a very clear case calliiig for an immediate remedy. 

And the same rule obtains in  England, where i t  is a common-law writ, 
framed to give the I<ing7s Bench jirisdiction to restrain all the inferior 
courts of the realm within their proper jurisdiction. And i t  was sub- 
sequently extended to the other courts at  Westminster. "The Supreme 
Courts of Westminster having a saperintendency of all inferior courts, 
may in all cases of innovation, etc., award a prohibition. I n  this, the 
power of the Court of King's Bench has never been doubted, being the 
superior common-law coilrt in the kingdom." Bacon's Ab., title, PTO- 
hihilion. A. 

I t  will be observed that no inferior court in England had power to 
issue the writ. It was a high prerogative writ, and in the case of the 
Company of Elorners in London, it is said that i t  is the proper power 
and honor of the Court of King's Bench to limit the jurisdiction of all 
other courts. Bacon's Ab., title, Prohibition, A, note ( a ) ,  2 Roll. R., 
471. I f ,  then, it be used in this State a t  all, what court ought to issue 
i t ?  I t  would seem upon principle and by analogy that i t  ought to be 
the Supreme Court, and not an inferior court. 

I f  tllcre was any doubt before the adoption of our present Constitu- 
tion, i t  would seem to be plain now. The jurisdiction of the Superior 
Court is defined in  the Constitution and in the statutes. I t  is a court 
of original juuisdic~ion, to hear and determine cases indicated, and to 
try appeals from inferior courts. But there is 110 power, express or 
implied, to supervise and control inferior courts. But that power is 
expressly given to the Supreme Court. 
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"The Supreme Court shall have . . . power to issue any remedial 
writs necessary to give it a general supervision and control of the 

inferior courts." Art. IV, see. 10. 

( 86 ) We are of the opinion that the Superior Court had no power 
to issue the writ of prohibition in  this case. 

I t  would not be necessary for us to go further, but i t  was desired by 
both sides that we should decide the other question, upon which indeed 
was the burden of the argument, whether a justice of the peace has 
jurisdiction of forcible entry and detainer. 

I t  was properly conceded for the defendants that we must hold that  
a justice of the peace has not such jurisdiction, unless we overrule, as 
we were asked to do, three or four cases lately decided in  this Court. 
We have reconsidered those cases in the light of the really learned - 
arguments on both sides, and we feel obliged to adhere to t2iein. I t  is 
a matter of practice involving not tho right, but the remedy. I t  was 
much considered at the time of those decisions, and conceding that it 
was not free from doubt, and conceding, also, that in some respects i t  
would be a convenient remedy, yet in other respects i t  would be mis- 
chievous, and so the better opinion was that the jurisdiction did not 
exist. 

Suppose the question were still doubtful upon principle and upon 
authority other than those of our own, what ought we to do? Overrule 
them? If  so, what security would there be that we may not revert to 
them at some subsequent term, and wreck all who may set sail under the 
last decision? A matter of right or of principle is eternal, and if by 
inadvertence we depart from it, we must return at  t h e  earliest oppor- 
tunity; but as to the remedy or a matter of practice, althou!;h OIW ;my 
niay be a little better than the other, yct the most important lnattrl 1s to 
make the way certain. 

I t  is from no want of appreciation of the argument with which we 
were favored that we do not enter into the discussion anew. I t  is 
d~cided. Let i t  stand. until the Legislature may alter it. Laws 1874-75, 

has not that effect. 

( 87 ) I t  only makes the plea of title a more solemn act, by requiring 
an oath. P e r y  v. Tllpper, 70 N.  C., 538; 8. v. Yarbo~ough, 70 

N. C., 250; IZ. R. v. Xharpa, ibid., 509. 
There is error. There will be judgment here that the proceedings for 

the writ of prohibition be dismissed, and that the defendants recover 
eosts. 

PER CURIAM. Proceedings dismissed. 

Approved: S. v. Whifaker, 114 N. C., 819; R. R. v. iVe~uton, 133 
N. C., 138. 
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1. Where a complaint, iu an action brought by legatees and devisees under 
the will of A. against the next of kin and heirs a t  law of A. (the cxecu- 
tor of A. being dead and there being no administrator (I. 7 ~ .  rb. or 
administrator of the executor), alleged that A. died seized and lmsessed 
of a large number of tracts of land of large size (without otherwise 
describing t h c ~ ) ,  !ccatittec? in f w r  diflt'crect couaties and of great ~ a l n e ,  
and posscssed of large persorral property and effects, all of which was 
directed to be sold by the executor; that the executor had fraudulently 
obtained rcleases from the plaintiEs of their interest in the estate (with- 
out describing the irlstruments of release or the interest of plaintiffs) ; 
that such of the lands as  had not been sold by the executor had descended 
to the heirs a t  law, the defendants, who were therefore ter~arlts in 
common with plaintiffs, and prayed for an account and settlement ant1 
partition : it  was Ileld, that the complaint was dern~rrabl~ .  

2. In such case it was error in the court below to overrule a demurrer to the 
complaint and allow the plaintiffs to amend. The demurrer shoulcl haw 
been sustained, and the plaintiffs required to pay costs, and then it was 
within the discretion of the court to allow the plaintiffs to amend the 

I complaint. 

i 8. In such case the action was properly brought to the Superior Court in 
term-time. 

APPEAL from Schenclc, J., a t  Fall  Term, 1877, of BUNCOMEF. 
The facts sufficierltly appear in the opinion delivered by NT. Justice 

Re&. Defendants demurred to the complaint. Dcn~ur re r  overruled. 
Appeal by defendants. 

N o  counsel for plaintifis. 
J. A. M e r ~ i m o n  for defendants. 

READE, J. The action is by the devisees and legatees of tllc late 
Zachariah Candler, deceased, for  a settlement of the estalc. 
George W. Candler was the executor of the will, and died intw- ( 89 ) 
tate, and no administrator de bonis non with the will annexed 
of Zachariah Candler had been appointed, and no administrator of 
George W. Candler had been appointed. 

In  this  state of things the plaintiffs brought this action against the 
defendant's children and next of kin and heirs a t  law of George W. 
Candler, deceased. 

The complaint alleges that  Zachariah Candler died seized and pos- 
sessed of a large number of tracts of land of large size, without other- 
wise describing them, located in four different counties, and of large 
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value; and possessed of large personal property and effects, all of which 
was directed to be sold by the executor; that a large portion was sold 
by the executor; that the executor had fraudulently obtained releases 
from the plaintiffs of their interest in the estate without describing 
the instruments of release or their interest; that such of the lands 
as had not been sold by the executor had descended to his heirs at  law, 
the defendants, who were therefore tenants in common with plaintiffs; 
and praying for an account and settlement, and partition. 

I t  will be observed how entirely inartificial and insufficient the com- 
plaint is. To dismiss it would be according to the course and practice 
of the courts, strictly speaking; but the parties are numerous, and i t  
would be expensive and dilatory to begin again, and the defects may be 
cured by amendments, saving the defendants from all costs. 

Upon coming in of the complaint, the defendants demurred: ( 1 )  for 
want of parties; (2 )  for multifariousness; ( 3 )  for want of jurisdiction ; 
(4) that there was no administrator de bonis no% with the will annexed' 
of Zachariah Candler. His Honor overruled the demurrer, and allowed 
the plaintiffs to amend. 

This was error. He  should have sustained the demurrer, and required 
the plaintiffs to pay costs. And then instead of dismissing the 

( 90 ) case, he might in his discretion have allowed the plaintiffs to 
amend. 

Upon sustaining the demurrer to a complaint, i t  is usual in this 
Court to dismiss the complaint; otherwise in  demurrer to answer. But 
as his Honor allowed an amendment curing an important defect by 
making the administrator de bonis n o n  with the will annexed of 
Zachariah Candler a party, and as the plaintiffs are entitled to an 
account, the case will be remanded, to the end that all proper amend- 
ments may be made in the discretion of his Honor, if they shall be 
moved for, and that such further proceedings may be had as the law 
allows. 

We are of the opinion that the action was properly commenced in 
the Superior Court in term, as more is asked for than the probate court 
has jurisdiction of, as, for instance, the cancellation of the releases 
fraudulently obtained by the executor, in regard to the fund of which 
an account is sought. 

The plaintiffs are cautioned that their complaint is in no frame for 
final relief. The defendants will recover costs in this Court. 

PER CURIAM. Reversed. 

A p p r o v e d :  Hodge  v. R. R., 108 N. C., 27; Barnes  v. Crawford ,  115 
N. C., 80; Woodcock v .  Bost ic ,  128 N .  C., 246. 
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A. B. C U R R I E  v. D. M. KENNEDY. 
( 9 1 )  

Judgmewt-Satisfaction Thereof. 

The acceptance by a judgment creditor of a promissory note upon a third 
person in satisfaction of the judgment is a discharge of the judgment, 
although the note is for a less amount than the judgment. 

APPEAL from Seymour, J., at Fall Term, 1577, of MOORE. 
The plaintiff brought this action against K. B. Kelly, administrator 

of M. P. Morrison, and the defendant, demanding payment of a certain 
sum of money. The defendant answered the complaint, alleging satis- 
faction of the debt by compromise. The plaintiff demurred to the 
answer, and upon the hearing, his Honor overruled the demurrer and 
gave judgment for the defendant for costs, from which the plaintiff 
appealed. 

The facts upon which the transaction was based are stated by Mr. 
Justice Bynum in delivering the opinion of this Court. 

J. W. Hinsdale and J .  Devereux, Jr., for plaintif. 
Neil1 McKay and Merrimon, Fuller & Ashe for defendant. 

BYXUM, J. The case is before us upon the demurrer of the plaintiff 
to the answer of the defendant, from which the following facts appear: 
I n  February, 1870, the plaintiff recovered a judgment against one Kelly, 
as administrator of M. P. Morrison, and the defendant, as surety on the 
bond upon which the judgment was recovered. On 4 March, 
1871, a compromise was entered into between the plaintiff and ( 92 ) 
Kelly, the said administrator, by which plaintiff agreed to and 
did receive, in satisfaction and discharge of his judgment for $636, a 
note on one Dowd for $406, dated 10 March, 1870, and payable six 
months after date, which note was a part of the assets of the estate of 
Kelly's intestate. This all occurred prior to Laws 1874-75, ch. 178, 
which therefore has no application to the case-at least we assume so, 
in the.view we shall take of this action. 

The question, then, which we are called upon to decide is, whether the 
acceptance by the judgment creditor of a promissory note, upon a third 
person in satisfaction of the judgment is not a discharge thereof, 
although the note so received is for a less amount than the judgment. 
That i t  is, has been expressly decided, both by the English and American 
courts. I t  was so held in Sib~ee v. Tripp) 15 M. and W., 22, where in 
delivering the opinion of the Court, Alderson, B., said: "It is undoubt- 
edly true that payment of a portion of a liquidated demand in the same 
manner as the whole liquidated demand ought to be paid is payment 
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only in part;  i t  is not one bargain, but two, namely, payment of part, 
and an agreement without consideration to give up the residue. The 
courts might vcry well have held the contrary, and have left the matter 
to the agreement of the parties; bnt undoubtedly thc law is so settled. 
But if you substitute for a sum of money a piece of paper, or a stick of 
sealing wax, it is different, and the bargain may be carried out in its 
full integrity. A man may give in satisfaction of a debt of $100 a 
l~orsc of the value of five pounds, but not five ~ounds .  . . . Let us 
then apply these principles to the present case. I f  for money you qive 
a negotiable security, you pay i t  in a different way. The security may 
be more or less; it is of uncertain value. That is a case falling within 
the rule I have referred to." 

The illustrations put by Baron Alderson show the absurdity of the dis- 
tinctions made by the solemn decisions of the courts, that a 

( 93 ) money demand of $100 may be discharged by a stick of sealing 
wax of the value of sixpence, but not by $50, although received 

in satisfaction of the denland. The Court. therefore. in  that case rcrv 
justly questions the good sense of such technical distinctions, and says 
"the courts might well have held the contrary, and left tllc matter to the 
agrecrncnt of the parties." See Evans 21. liaper, 74 N. C., 639. Sibree 
0. T r i p p  has been approved and followed by the American cases. C u m  
ber v .  Wane, 1 Smith I;. C., 142, American notes, where the question is 
fally discussed, and the decisions in this country sustaining i t  are cited. 
The principle, though in a case not precisely like the present, has been 
declared by this Court in Gordon v. Price, 32 N.  C., 385. 

PER CURIAM. Affirmed. 

Cited: Koonce v. Russelb, 103 N.  C., 181; Bank v. Cow~missioners, 
116 N. C., 362. 

NOTE.-BYNIIM, J. Since filing the above opinion, our attention has 
been called to the fact that by the ternis of the compromise the defend- 
ants were to pay the costs then accrued, and that we have not rendered 
j u d p c n t  therefor in this Court. I t  will be seen in the record that 
when execution was moved for before the clerk, while he refused to issue 
execution for the alleged balance of the judgment, he gavc the plaintiff 
leave to issue the costs, which he declined to do. That judgment has been 
affirmed here. The plaintiff, then, can issue in the court below for the 
costs pursuant to the terms of the compromise. There was no point 
about this made in the argument here, and if there had been it could 
not have changed our judgment. 
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Coxn v. GRAY. 

( 94 ) 
HENRY COB13 AND W. G. COBB, ADMINI~TRAT~RS OF JOHN COEG, v. 

MARY GRAY AND OTHEKS. 

Legislative Xcale for Confederate Money-Note in Substitution of 
P&or Note. 

A note esccutcd iu 1863, for the balance clue upon a note executcd in 3853 
(suvh new note being given because of the lack of space on the old note 
fo r  the entry of the credit), is riot snb.ject to the legislative scale for 
Confederate moneF. 

APPEAL from a justice's court, tried on appeal at  Fall Term, 1877, of 
AZAMANCE, before L'uxton, J. 

A jury trial being waived, his Honor found the facts as follows: I n  
1853, Mary, Margaret, and Phabe Gray gave their notc to the plaintiff's 
intestate and made several payments which were credited thereon, and 
in January, 1863, they wcnt to him to make another payment for $200, 
but there being no space on which to enter the credit, a new note under 
seal was executed for the balance due, less the $200 payment, and signed 
by said Mary and Margaret (and the husband of said Phcebe, who was 
then married) and made payable to plaintiff's intestate, who received 
i t  in substitution of the old note, which was snrrcndered to the makers. 
The new note is now in suit. I n  August, 1866, the defendants paid to 
plaintiff's intestate more than was due on said note if i t  was subject to 
scale of January, 1863, but less than was due if i t  was not subject to be 
scaled. The court held that although the note was dated in January, 
1863, and payable one day after date, yet it was not payabIe in Con- 
federate money, nor subject to the legislative scale upon the facts found, 
and gave judgment for the plaintiff, from which the defendants appealed. 

J.  A. Gilmer for plaintiff. 
J .  A. Boyd for defendants. 

FAIRCLOTH, J., after stating the ease as above: We agree with his 
Honor in holding that said note is not liable to the scale. Cable 11. Hardin, 
67 N.  C., 472, is not in  point. There it was held from the manifest 
intent of the parties that the transaction was a new loan, and the scale 
applied. Here the debtors did not propose or intend to pay the whole 
debt, but only a part of i t ;  and the new note was not made for the benefit 
of the creditor, nor upon any idea of a loan of that amount of nloney, 
but  because there was not room on the old note to enter the credit. 
Novation is not to be presumed unless the intention to novate clearly 
results from the act of the parties. The intention to do so does not 
appear in  this case, but i t  appears to the contrary; and the transaction 
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in  August, 1866, between the same parties shows that they did not intend 
or understand that the scale was applicable. The overpayment is not 
alleged to have been made by mistake, etc. 

K i n g  v. R. E., 91 U. S., I, does not apply, for the reason that the 
contract was that payment should be made in Confederate currency. 

PER CURIAM. Affirmed. 

V. MAUNICY, ADMINISTRATOX, V. STOKES INGRAM. 

Claim and Delivery-Bailee--Practice-Demurrer t o  Answer- 
Counterclaim. 

1. A bailee of a horse has no lirn upon the animal for expenses -hewred 
in feeding and taking care of it. 

2. In an action of claim and delivery for a horse, where the answer alleges 
a lien upon it, a demurrer to the answer does not admit the lien. I t  
merely admits the facts set out in the answer, denying their sufficiency 
in law. 

3. Where in such case the owner is dead and the action is brought by his 
personal representative, a debt due defendant for feeding and taking care 
of the horse cannot be set up as a counterclaim. 

APPEAL from Buxton, J., at Spring Term, 1876, of MONTGOMERY. 
The plaintiff brought this action to recover possession of a gray mare 

belonging to his intestate, under the provisions of C. C. P., "Claim and 
Delivery of Personal Property." The defendant on demand of the 
plaintiff refused to deliver the mare, and in  his answer, which admits 
the plaintiff's property, sets up a claim for compensation for feeding 
and taking care of her for three years at  the price of $75 per year, and 
insists upon the right to retain her until his charges are paid. The 
plaintiff demurs to the answer, and specifies as the ground of his objec- 
tion that in law no such lien exists upon the statement of facts contained 
in the answer. The court orerruled the demurrer, arid allowed replica- 
tion, and from this judgment the plaintiff appealed. 

L. 8. Overman and W .  G. Burlchead for p la in t i f .  
Neil1 M c K a y  and J. W. Hinsdale fo r  defendant. 

( 97 ) SMITH, C. J., after stating the facts as above: The question 
thus presented for our determination is as to the validity of the 

alleged lien for the defendant's charges, and his right to retain possession 
until they are paid. 
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We are of opinion that the defendant has no such lien, and his with- 
holding the property is a tort which entitles the plaintiff to the redress 
he seeks. The doctrine of liens on personal property is very clearly 
stated by Mr. Adams: "A lien is a right to retain a personal chattel until 
a debt due the person retaining is satisfied, and i t  exists at common law, 
independently of liens by agreement or usage, in three cases: (1) Where 
the person claiming the lien has by his labor or expense improved or 
altered the chattel. (2) Where he is bound by law to receive the chattel 
or to perform the service in respect of which the lien in claimed. (3)  
Where the claim is for salvage." 

('The general rule," says Parke, Baron, as laid down by Best, Chief 
Justice, i n  Bevan v. Waters, and by this Court in  Bcarfe v. Morgan, is, 
"that by the general law, in the absence of any special agreement, wlien- 
ever a party has expended labor and skill in the improvement of a 
chattel bailed to him, he has a lien upon it." Jackson v. Cummings, 5 
M. and W., 348. 

And it is held that while an innkeeper, like a common carrier, by 
reason of his public employment and the stringent obligations i t  imposes, 
has a lien upon the goods of his guest for board, a livery-stable keeper 
has none upon the horse which he feeds. The authorities cited by plain- 
tiff's counsel fully settle this. 2 Kent Com., 634; 3 Parsons on Con- 
tracts, 338, 342, 350; Oliphant on Horses, 139; York v. Greenaugh, 2 
Lord Raymond, 868. 

I n  a full and elaborate discussion of the subject in the Supreme 
Court of New York, Bronson, J., delivering the opinion, says: "The 
right of lien has always been admitted when the party was bound 
to receive the goods, and in  modern times the right has been ( 98 ) 
extended so fa r  that it may now be laid down as a general rule, 
that any bailee for hire who by his labor and skill has imparted an 
additional value to the goods has a lien upon the property for his 
reasonable charges. This includes all such mechanics, tradesmen, and 
laborers as receive property for the purpose of repairing or otherwise 
improving its condition. But the rule does not extend to a livery-stable 
keeper, for the reason that he only keeps the horse, without imparting 
any new value to the animal. And, besides, he does not come within 
the policy of the law which gives the lien for the benefit of trade." 
Grinnell v. Cook, 3 Hill, 491. 

Assuming that the defendant stands in the relation of bailee to the 
intestate (a  fact not distinctly averred in the answer), he is certainly 
no more entitled than a livery-stable keeper to retain possession of a 
horse until his charges for keeping and feeding are paid. I n  neither 
case does the law recognize- a lien. 
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But the defendant's counsel insists that the demurrer admits the lien, 
and that the only way to raise the question of its validity is to deny i t  
by replication. This is a misconception of the office and effect of a 
demurrer. The demurrer admits thc facts set out in the pleading and 
denies their sufficiency as a defense. Thus an issue of law arises to be 
decided by the court, and i t  is, whether upon the defendant's own state- 
ments a lien exists in his favor upon the mare which warrants his refusal 
to surrender possession to the plaintiff. This question has already 
been disposed of. 

The defendant also sets up a countcrclaim, and says he has a right 
to have the mare sold m d  his dcbt paid out of the proceeds of sale. 
This position is equally untenable. The  lai in tiff, as owner of the 

property a n d  deriving his title from the intestate through the 
( 99 ) letters of adininistration, seeks i11 <his action to recover the mare 

as part of his intcstatc's estate, in order that i t  may be applied 
in a due course of administration according to law. His cause of action 
accrues from the defendant's wrongful conduct since the intestate's 
death, and a counterclaim for a debt due from the intestate cannot be in- - terposed to prevent the specific property, or its value in case of loss or 
destruction, from passing into the bands of the plaintiff as part of a 
trust fund to be disposed of as required by law. Kesler v. Roseman, 44 
N. C., 389. No creditor can be permitted by his own tortious act to 
obstruct or interfere with the groper and legal administration of the 
property of his debtor after his death, and thus under the form of a 
counterclaim secure an unlawful priority to liiinself. I f  the defendant 
had a lien, the plaintiff could not recover possession of the mare with- 
out paying it, or the defendant's demand might be paid out of the 
proceeds of a sale. But in  the absence of a lien, no counterclaim having 
such cffect can be sct up within the true meaning of C. C. P., see. 101. 
The action being in tort for withliolding property to which the plaintiff 
is entitled, i t  is difficult to see how a mere money denland like this can 
bc said to arise out of the transaction set forth in the complaint as the 
foundation of the plaintiff's claim, or be so connected with the subject 
of the action as to constitute the counterclaim defined in The Code. 
The current of judicial opinion in the States which h a w  adopted codes 
that contain a similar provision, and the views of Mr. Pomeroy in his 
work on Remedies and Renledial Rights, seen1 to bc unfavorable to 
such defense. Hut as i t  is not necessary to a determination of the cause, 
and the point is riot wliolly frce from doubt, we express no decided 
opinion in regard to it. 

The judgment below must therefore be reversed and the demurrer 
sustained. We cannot proceed to give final judgment here, for the 
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reason that the plai6tiff demands damages for the detention, (100) 
and unless the parties agree upon their amount, a jury may be 
required to assess them. The record shows that the mare has been sold, 
and the fund left in the plaintiff's hands to await the result of the 
suit, and the proper orders in relation thereto rnust be made in the court 
below. 

PER CURIAM. Reversed. 

Cited:  Rountree v .  R r i t t ,  94 N.  C., 110; Pate v. Oliver, 104 N.  C., 
4 6 5 ;  Davis  v .  Mawufacturing Co., 114 N.  C., 329. 

JOHN C. GAP v. R. S. NASH. 

Crop  Lien--Registra.tion. 

A crop lien to secure agricultural advances (executed under Bat. Rev., ch. 
65, secs. 19, 20) is valid inter partes, although not registered within 
thirty days, as required by the statute. 

PROCEEDING to enforce a lien for advances for agricultural purposes, 
commenced by affidavit before the clerk and heard upon issue joined a t  
Fall Term, 1877, of RICHMOND, before Seymour ,  J. 

Upon the trial it appeared that the parties had entered into a written 
contract in  which the plaintiff, merchant, agreed to furnish supplies to 
the amount of $700 to the defendant, planter, to enable him to cultivate 
a crop, in  consideration of which the defendant agreed to deliver to the 
plaintiff so much of the cotton, etc., as might be sufficient to pay said 
sum. The contract was executed 14 January, 1876, admitted to 
probate 1 4  February, and registered 17 February thereafter. (101) 
And his Honor dismissed the proceeding upon the ground that 
the contract was not registered within thirty days.  Judgment in favor 
of defendant for costs. Appeal by plaintiff. 

T. P. Devereux and J .  W.  Hinsdale  fo,r plaintiff. 
T. 8. Ashe  and Butt le  & Mordecai for defendan,t. 

READE, J. The statute provides that a written lien upon a crop, for 
advances of means to make the crop, shall have preference of other 
liens, etc.; and such written liens are required to be registered within 
thirty days. Bat. Rev., ch. 65, secs. 19, 20. In this case the written 
lien was not registered within thirty days. That fact would certainly 
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make i t  void as to third persons; but the question here is, whether it is 
good as between the parties. 

We are of the opinion that i t  is good in ter  partes. 
The object of registration is to give notice. The parties have notice 

without registration. 
PER CURIAM. Reversed. , 

Ci ted:  S .  c., 84 N. C., 334; Beese v. Cole, 93 N.  C., 90; But t s  v .  
Screws, 95 N .  C., 218; Nichols v .  Speller, 120 N. C., 79. 

MARY A. MILLER v. JOHN C. MILLER. 

Divorce f rom Bed and Bour&Construction of Statute-Indignity 
Offered b y  Busband .  

1. To entitle a wife to a divorce from bed and board under Bat. Rev., ch. 
37. see. 5 (4 ) ,  the indignity oKered by the husband must be such as may 
be cxpected seriously to unnoy a woman o f  ordir~ary good sense and 
temper, and must be repeated, or continued in, so that it may appear to 
have been done w.illfz~11~ and inte?ztio?zaZly or at  least consciously by the 
husband to the annoyance of the wife. 

2. In an action by the wife for divorce from bed and board, where it appeared 
that the husband a t  various times in the absence of the plaintiff had 
had carnal intercourse with a female servant in his bedchamber, from 
which she became pregnant: it was BeZd, that the plaintiff was not 
entitled to the relief demanded. 

READE, J., dissenting. 

ACTION for divorce a mensa et thoro, tried at  Fall  Term, 1877, of 
ROWAN, before Cox, J. 

The plaintiff alleged, among other things, that she suspected the 
defendant of improper intimacy with one Louisa Nash, who was intro- 
duced by the plaintiff as a witness, and testified (as stated in the case) 
that she lived as a servant in the family of plaintiff and defendant, and 
that during the absence of the plaintiff from home she had carnal inter- 
course more than once with the defendant in his bedchamber, and that 
she became pregnant by defendant. During her pregnancy the plaintiff 
asked her what was the matter with her, and she replied that she was 
pregnant by defendant; and as soon as the plaintiff heard this state- 
ment she proceeded to leave defendant's house. On cross-examination 
of this witness, the defendant proposed to prove by her that as soon 
as the plaintiff heard that witness was pregnant by defendant, and 
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when plaintiff was preparing to leave, he begged her not to leave, and 
promised if she would remaiu with him he would never be guilty 
of any other infidelity towards her, and that the plaintiff left (103) 
immediately thereafter, to which the plaintiff objected, which 
objection was overruled by his Honor, and the witness testified as above 
stated; and that plaintiff did leave, notwithstanding the entreaties and 
promises of reformation by defendant. Witness further testified that 
she thereafter left defendant's house, but returned several months since 
and lived in an outhouse of defendant about 100 yards from defendant's 
dwe!li~g-hcase, and that aftor the separation of plaintiff and defendant 
she had never on any occasion had carnal connection with the defendant. 
Leah Quillman, a witness for the plaintiff, testified that the defendant 
only permitted said Louisa to return to his premises after applying in 
vain to her (witness) to give her shelter, when she advised defendant to 
take her himself, which he consented to do, remarking a t  the time that 
he must provide for his child. There was no evidence that when plaintiff 
separated from defendant she knew or was informed that criminal 
intercourse as aforesaid had occurred in  the bedchamber of the parties 
when they lived together. The plaintiff has ceased to live with her 
husband or on his premises ever since she heard of said adultery. 

The plaintiff asked the court to instruct the jury that the conduct of 
the defendant in  having frequent connection with said 'Louisa in the 
private bedchamber, and his subsequent conduct in bringing said Louisa 
to live on the premises, were such indignities offered to plaintiff as to 
render her condition intolerable and life burdensome. This his Honor 
declined, but charged the jury that it was for them to say from all the 
evidence whether the defendant had oEercd such indignities to the plain- 
tiff as to render her condition intolerable and life burdensome. Plaintiff 
excepted. 

Issues raised by the pleadings were then submitted to thc jury, who 
found: (1)  that the parties were husband and wife, and lived in  
this State three years immediately preceding the commencement (104) 
of this action; (2) that defendant did commit adultery with 
Louisa Nash at  the house of plaintiff and defendant ; ( 3 )  that defendant 
did not treat plaintiff with such cruelty and indignity as to coinpel her 
to separate from him and to leave his bed and board ; (4) that defendant 
did not live in adultery with said Louisa after said separation; and ( 5 )  
that defendant did not offer such indignities to the person of the plain- 
tiff as to render her condition intolerable and life bnrdensorne. Judg- 
ment for defendant. Appeal by plaintiff. (See 1Clovri.s 7 i .  Morris, 75 
N. C., 168, and Long v. Long, 77 N. C., 304.) 

W. IZ. 13a8iley for plaintiff. 
J.  M. McCor7cle for defendant. 
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(105) RODMAN, J. By the law of this State, a divorce from the 
bonds of matrimony shall be granted to a wife when her husband 

separates from her and lives in  adultery. Bat. Rev., ch. 37, sec. 41. 
This act has been on our statute-book for many years. The statutes of 
perhaps most of our sister States are different. 1 Bish. Mar. and Div., 
secs. 703-707. We have no occasion to defend the policy of our legisla- 
tion, but we may express the belief that infidelity on the part of husband 
is not more frequent here than elsewhere. I t  is agreeable also to find that 
the most recent legislation in  England, the result of its most mature 
consideratioil and experience 0x1  this subject, is in principle the same 
with our own. The English statute may be found in 1 Bish. Mar. and 
Div., sec. 85, note. 

Our act of Assembly further says: 
"SEC. 5. The Superior Courts may grant divorces from bed and board 

on the application of the party injured . . . in the following cases: 
(1) I f  either shall abandon his or her family, or (2) shall maliciously 
turn the other out of doors, or ( 3 )  shall by cruel or barbarous treatment 
endanger the life of the other, or (4) shall offer such indignities to the 
person of the other as to render his or her condition intolerable and life 
burdensome, or (5)  shall become an habitual drunkard." 

The plaintiff does not claim a divorce a lkzculo; but i t  is contended 
for her that the conduct of the defendant has been such as to bring him 
within the fourth of the above grounds for a divorce from bed and 
board; and that the adultery of the defendant under the circumstances 
attending i t  was such an indignity to her person as did in  contempla- 
tion of law render her condition intolerable, etc. I t  has not been con- 
tended here that the indignity intended by the act must necessarily be 
one to a wife's body. I t  is conceded that there may be offenses to the 
mental and moral sensibilities of a wife of such a character and under 

such circumstarrces that, if continued, they will amount to cruelty, 
(106) which, in  the sense in  which the word is used in  the law of 

England and generally in that of the TJnited States, is the equiva- 
lent expression for what is called in our statute "such indignities as 
render her condition intolerable," etc. 2 Wait Actions and Def., 560, 
561. An instance of such an offense would be the keeping of an aban- 
doned woman in the house in which the husband and wife resided, and 
thus forcing the wife either to abandon her home or to submit to an 
association repugnant to her affections, her virtue, and her self-respect. 
Such conduct as this might also come under the second clause. Other 
examples less strong, but sufficient without violence to the person to 
constitute manifest cruelty, may be supposed. One of such is found in 
the recent English case of Kelly v. Kelly, 2 Prob. and Div., 59 ; 1 Bish. 
Mar. and Div., sec. 783. Another might be found in Evcrton v. Everton, 
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60 N. C., 202. In this case, however, altl~ongh decided as late as 1857, 
i t  was held that the diversion of the husband in  shooting one negro 
woman, the property of the wife, and whipping sundry others of his 
own, in close proximity to the chamber in which his wife was lying sick 
i n  bed, was not cruelty. This case is very far  behind all the rnodern 
decisions on this subject, and would scarcely be decided in  the same 
way at the present day. 

I t  would be impossible, and we shall nct undertake, to decide with 
any precision the course of conduct which will amount to legal cruelty, 
or to "indignities, etc.," within the meaning of the act. But i t  may 
confidently be said that the indignity, whatever may be its form or 
nature, must be suck as may be expertrd seriously to  onnoy a w o m a n  of 
o r d i n a ~ y  good sensf and temper.. I f  from bad health the wife is mor- 
bidly nervous or sensitive, that must be allowed for. But ns nothing of 
that sort is alleged in this case, such a supposition may be omitted from 
our consideration. Generally speaking, the conduct of the husband 
must be such as might reasonably be expected to annoy a woman 
of an ordinarily sound and healthy nature. I t  must be repeated (107) 
or continued in, so that it may appear to have been done wil l ful ly  
and intentionally, or at  least consciously by the Iiusband, to the annoy- 
ance of the wife. Ire must have reason to beIieve that his act or course 
of conduct will greatly and naturally annoy his wife, and must persist 
i n  i t  regardless of such annoyance. 

We think the above rule is as favorable to the plaintiff as she can 
reasonably be thought entitled to. I t  is perhaps ruore so than is quite 
consistent with the authorities. I f  Ever ton  v. Evertore is entitlcd to 
any weight a t  all, it establishes a rule much harsher than this; and the 
cases of Butler  v. Butlcr., Parsons Eq. Cases, 329, and K ~ l l y  v. I ie l ly ,  
2 Prob. and Div., 59, which are the most modern cases on this subject, 
and the most favorable to the plaintiff of any which I have found, say 
that the annoyance tb the feelings of the wife must, either from its 
character or its persistency, endanger her lifc or health. See 2 Wait 
A. and D., 564; Powelson 11. Powelson. 22 Gal., 358; (%olston v .  (Yrkol- 
ston, 31 Ga., 625. Tested by this rule, the case of the plaintiff of course 
fails; for i t  is not alleged that her feelings have been shocked to the 
degree of endangering her life or health. 

The questioi~ then is, Can the plaintiff's case be brought within the 
very favorable rule which we have supposed to be applicable to such 
cases? The acts of adultery by the husband werc repeated at intervals 
during a period of less than nine months, and resulted in the pregnancy 
of the female servant; but they were all committed during the absence 
of the wife from her home, and never came to her knowledge until, seeing 
the condition of the servant, she inquired into the cause of it, and upou 
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being informed, she inimediately left the husband's housc, and has never 
since returned to it. 

(108) In estimating the alleged indignity, I dismiss from considera- 
tion that i t  was committed in the bedroom in which the husband 

and wife slept when she was at  home, as being a mere. ~ o e t i c  and 
fanciful, and not a real, aggravation. Whatever weight might be 
assigned to it, i t  was unknown to the plaintiff until after this action 
was brought. After the offense of the husband became known to the 
wife, it was never repeated, and the husband entreated forgiveness and 
promised fvture fidelity. I t  is evident that the case does not conze 
within the principles which we have supposed should apply. The con- 
duct of the husband, though immoral and blamable, was only such as 
many a sensible and good-tempered wife has thought it wise, and dutiful, 
and according to the impulses of her heart, to be blind to, or generously 
to forgive. The husband's conduct was not consciously o r  willfully to 
the annoyance of the wife. His  acts were not intended or expected to 
annoy her, for he never expected her to know of them. The indignity 
to her feelings was not willful on his part, but accidental, resulting 
from her inquiries, which were not anticipated by him. 

We cannot think the defendant's conduct, however reprehensible, was 
such "indignities" as was intended to be covered by the statute, or was 
calculated to render the condition of any reasonable woman "intolerable 
or her life burdensome." This is not a case in wh'ich the law ouzht to 

u 

interfere to sanction, and perhaps perpetuate, the separation of a married 
pair who may again unite without impropriety, and without the loss of 
self-respect on the part of either, and, taught by experience, may live 
henecforth happily together. An English poet once gave advice to 
husbands, which Lord Chatham made immortal, even if its own good 
scnsc had not otherwise have served to make i t  so, by quoting i t  in  one of 
his great speeches on the policy of Britain towards America. The advice 
will equally teach wives how to manage their husbands: 

(109 
"Be to his faults a little blind, 
Be to his virtues very kind, 
And clap your padlock on his mind." 

PER CURIAM. Action dismissed. 

Cited: Page 1 ) .  Page, 161 N.  C., 175. 
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J O H N  L O N D O N  AR'D WIFE V .  T H E  C I T Y  O F  W I L M I N G T O N .  

Taxation-Unif ormity-Practice-Actiom b y  Tazpayer-- 
Injunct ion.  

1. A tax le~rietl by a municipal corporation of 2 per cent on real estatc, 
c.scluding from valuation and taxation the stocks of goods owned by 
merchants, is obl~oxious to Art. VI I ,  sec. 9, of the Constitution, as not 
being untfor-m; and the fact that the corporation added to the tax on 
the morzthly ,sales of said merchants more than enough to compensate 
fcr the deficicxy cansed bj snic? exelasion does not alter the case. 

2. An action for an injunction lies at the instance of a taxpayer, suing either 
alonc or on behalf of all others similarly situated, to enjoin the ccrlleca- 
tion of an jllcgal tax by a municipal corporation. 

3. liut before such action can be maintained, it must appear that the plain- 
tiff has paid so much of the tas, if any, as is admitted to Be duc. 

4. Mandamus to require uniform assessment suggested. 

A p ~ ~ ~ ~ ~ ~ ~ o ~  for an injunction to restrain the defendant from collect- 
ing certain taxes, heard at June Special Term, 1877, of NEW HANOVEIG, 
before S e y m o u r ,  J. 

The plaintiffs alleged that the defendant (board of aldermen) by 
virtue of an ordinance passed on 18 January, 1875, levied a tax of 2 
per cent upon all the real estatc in  Wilmington for 1875, and 
that by Constitution, Art. VII, see. 9, all taxes levicd by any (110) 
town or city are required to be uniform upon all property in  the 
same, not exempted by the Constitution; that the defendant exempted 
from taxation for said ycar the stocks of goods of all the merchants in 
said city which were on hand on 1 April, 1875, by means whereof the 
amount of the assessed value of the pcrsonal property was rcduced by 
a t  least the sum of $700,000, and that said exemption imposed the 
burden of taxation upon the real estate and personal property (other 
than the stocks of goods aforesaid) to the amount of the tax properly 
derivable from said stocks of goods, and that said discrimination in 
favor of said merchants is in violation of said constitutional provision, 
and renders the wholc tax list void; that the real estate of plaintiffs, 
valued at  $3,667, is included in said tax list which has h e n  delivered to 
the city tax collector, who has advertised that unless the taxpayers of 
said city shall pay their taxes he will sell their property for the same, 
whereby a cloud would be put upon the title of the plaintiffs to the 
said real estate; and that plaintiffs have commenced a civil action, etc., 
and therefore demand judgment that the defendant be perpetually en- 
joined from collecting the tax levied as aforesaid, etc. 

The defcndant, after admitting that said merchants were not required 
to list their stocks of goods in 1875, as alleged in  the complaint, and 

73 



I N  T H E  SUPREME COURT. [78 

avcrring that in lieu thercof they were required to pay a nionthly 
license tax, based upon the monthly sales, for carrying on their business, 
which license tax was uniform and ad valorem, denied that any extra 
burden of taxation was thrown on the real estate or personal property 
as alleged by plaintiffs; but, on the contrary, averred that the revenue 
derived from the license taxes was greater than if the stocks of goods 
on hand on 1 April, 1875, had been taxed 2 per cent upon the value 

thereof, which was not exceeding the sum of $500,000. The de- 
(111) fendant further alleged that the revenue of the city for said . , 

ymr  was insuffctient to pay the current expenses for  the same asd 
the interest on its bonded dcbt. and that plaintiffs were included among - 
the list of delinquent taxpayers of said year. 

The plaintiffs, replying, alleged upon information and belief that 
since 1868, with the exception of 1875, the merchants of said city have 
annually listed and paid taxes on stocks of goods as other property mas 
taxed, in addition to the monthly license tax for the privilege of carrying 
on business, and that said stocks were listed before the township trustees 
for 1875, according to their value in money. 

Upon the hearing, his Honor gave judgment for the plaintiffs, and 
the defendant appealed. 

E. 8. Maoatin and  A. T. London for plla.intifs. 
D. L. Russell for defendant.  

RODMAN, J. Sincc Rrodnax  v .  Groom, 64 N.  C., 244, and Galloway 
v. Jenlcins, 63 N.  C., 147, i t  must be considered settled in this State that 
a taxpayer may institute an action, either alone or on behalf of all others 
similarly situated, to enjoin the collection of an illegal tax, at  least by 
a county or city. This must necessarily bc so, if (as was held in Hug- 
g ins  v .  Hinson ,  61 N. C., 126, when taxes are collected under a tax list) 
the payer cannot recover them back from the sheriff, although he 
paid under protest; otherwise, there would be no redress against any 
illegal taxation on property, and no redress could be given for even a 
clear violation of right. As we said in Brodnas  a. Groom, to maintain 
such an action i t  will not suffice that thc illegality is trifling, or is in 
some collateral matter, or by some mistake, or is a mere irregularity; 

it must be material and go to the very substance and root of the 
(112) tax. Although i t  is fit and proper that the courts should have 

power to restrain illegal taxalion, at least by the inferior munici- 
palities, snch as counties, cities, etc., yet it is obviously a power which 
should be used with extreme caution, and only in a case of injury mani- 
festly demanding its interposition. 

I t  is conceded that the tax levy for 1875, which is the one sought to 
be enjoined, was illegal, in  that it excluded from valuation and taxation 
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the stocks of goods held by merchants on 1 April of that year. I t  is no 
vindication of the legality of the tax to say that the city government 
added to the tax on the monthly sales of merchants more than enough 
to compensate for the deficiency caused by this exclusion. The language 
of the Constitution is positive, and i t  is imperative as to the form as 
well as to the substance of the tax. To disobey the mandate that all 
property shall be taxed uniformly and according to its value, upon the 
ground that the tax imposed was more just, or convenient, or pro- 
ductive, is to substitute the discretion of the city authorities for that of 
the lawmaking power. I f  the Constitution can be disregarded by an 
act of discretion in one direction, it may be in another; and an ad 
valorem tax may exclude from valuation and taxation the personal or 
real property of any class whatever which the authorities might think it 
wise and expedient to relieve. I f  one deliberate breach of the article 
of the Constitution relating to taxes can be justified, the whole article 
may become a dead letter in all cities and towns. Taxation should not 
only be substantially uniform in  the result according to law, but i t  
should be as nearly identical in form as it can be. I t  cannot be known 
to be true that the incidence of taxation was even substantially the 
same under the levy complained of with what it would have been under 
one conforming to the law. These general principles will probably not 
be disputed. 

I t  is difficult, however, to devise a remedy for such a case which shall 
be adequate for the relief of the complaining taxpayer and free from 
the inconvenience of leaving it to the discretion of judges to stop the 
entire collection of taxes, or of a class of taxes, by injunction. 

Probably if a court had been applied to in due time, it would (113) 
by mandurnus have required a uniform assessment. 

The difficulty calls on the Legislature foY its deliberate consideration. 
I n  the meanwhile we have to consider the right of the plaintiffs to the 
particular remedy they have sought. They put it on the ground that 
although the tax is illegal, yet a sale of their land under it wouli be a 
cloud upon their title. This must be admitted, since i t  is by no means 
clear that a sale under the tax levy would not pass a good title to the 
purchaser, for a part of the tax is certainly owing, and the plaintiffs 
have paid nothing. To prevent either irreparable injury, which urould 
be the result of a sale if valid, or a doubt upon the title, which would be 
the result of a sale not clearly invalid, is an ordinary ground of relief 
by injunction. 

We think it must be assumed that the plaintiffs are injured to some 
extent by the omission to tax the stocks of merchants. The rate of 
taxation on land may have been increased somewhat by reason of the 
omission. At all events, if the tax on sales had been fixed at the rate it 
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xvas, and also a tax levied on the stock of goods, which it was competent 
for the city to do, it is evident that the tax on land might have been 
less than i t  was, for the necessities of the city required a certain sum 
which could be drawn from the sources of land, personal property, and 
sales; and whatever was omitted from one must be added to the burden 
on one or both the others. 

We are aware that there are c a m  which hold that a party is not 
entitled to an injunction against the collection of a tax on the ground 
that i t  is not uniform, and that some property liable to taxation has been 

even purposely and illegally omitted frorn the levy. Muscntine a. 
(114) M i ~ s i s ~ p p i ,  etc. 1 Dillon C. C., 537. Rut as long as the case of 

Huggins v. FIi~~son,  above cited, is recognizcd as law, if a party 
so injured has no remedy by injunction, he has none at all. We think 
that in a case otherwise proper he would be entitled to an injunction. 

There is, however, a difficulty in granting it in  the present case which 
is insuperable. I t  is a familiar maxim that he who seeks equity must 
do'equity; that is, before he can seek an injunction against a debt, he 
must pay so much of i t  as he shows to be due. This rule is supported in 
its application to cases like the present, by many decided eases. I n  
High on Injunctions, sec. 363, it is said: "Where complainant has not 
paid that portion of the tax which is clearly valid, to which no objection 
1s offered, and which can easily be distinguished from the illegal, the 
injunction will be denied, since the collection of a legal tax will not be 
restrained to prevent the enforcement of an illegal one. (16 Wis., 185.) 
And the bill itself must show what portion of thc tax is legal, and what 
illegal, in order that the court may properly discriminate between thcni." 
(16 Mich., 176.) Cooley on Taxation, p. 536. 

I n  the present case the land of the plaintiffs is confessedly liable to 
taxation. Their complaint contains data from which the illegal excess 
of the tax levy might be at least approximately ascertaincd, or if other 
data were needed, they might be found in the municipal records. Yet 
they have not paid any portion of the lax, and ask the Court to enjoin 
the collection of the whole, to the great detriment of the city and the 
confusion of its affairs. We think the plaintiffs are not entitled to the 
extraordinary relief demanded, and as that is the only relief demanded, 
their action must be dismissed. 

PER CUEIAM. Action dismissed. 

Cited: Lernly v. Com~nisssioners, 85 N.  C., 383; Ilalcorr~Zx u. Commis- 
sioners, 89 N.  C., 348; Covington v. Rockingham, 93 N.  C., 141; R. R .  
v. Lewis, 99 N. C., 64; Xedrnond 71. Commissioners, 106 N.  C., 129; 
Gwilford v. Georgia, 112 N.  C., 36; Moom v. Xugg, id., 2 3 5 ;  Howell v. 
Howell, 151 N. 0.) 579. 
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(115) 
E. H. LEHMAN v. I). A. GltANTHAM. 

Taxation-Purchases of Liquors, etc.-1Jnited Xtates In terna l  
. 

Revenue  Tax-Stamps. 

1. A dealer in spirituous liquors, etc., in listing the amount of his purchases 
for taxation under the revenue act (Laws 1876-7, ch. 156, sec. l o ) ,  is 
not entitled to deduct therefrom the amount of the United States internal 
revenue tax upon said purchases. 

2. Liquors, etc., subject to  ihc Uuited States illterllal revenue tax cannot be 
purchased beforc they are properly stamped. 

SMITH, C. J., and FAJECLOTH, J., having been of counsel, did not sit on 
the hearing of this case. 

APPLICATI~N for an injunction, heard at chambers on 21 November, 
1877, before E u r e ,  J. 

The plaintiff was a wholesale liquor dealer in GoIdsboro, and the 
defcndant the sheriff of Wayne County. The purpose of this proceeding 
was to restrain the sheriff from collecting a certain tax which appeared 
upon the list delivered to the sheriff by the register of deeds of said 
county, to whom the plaintiff was required by law to render a statement 
of the amount of his purchases for taxation. The statute provides that 
"every dealer in spirituous or vinous liquors, porter, lager beer, or other 
malt liquors shall pay a tax of 5 per cent on the amount of purchases of 
any and all liquors." Laws 1876-77, ch. 156, see. 10, p. 287. 

The plaintiff alleged that he bought a certain quantity of liquor from 
the manufacturer in  the State of Ohio, and that after the purchase and 
before the removal of the liquor he paid the United States tax thereon 
and had the revenue stamps afExecl to the casks containing the liquor, 
and then removed the same to his place of business in Goldsboro. The 
plaintiff insisted that he was only required to list the amount of his 
purchases of the liquor aforesaid, and was not bound to include 
therein the amount of the internal revenue tax. ' The register of (116) 
deeds declined to concur in this view of the law arid assessed the 
plaintiff's purchases in an amount including the said stamps. There- 
upon the plaintiff moved for an injunction, which, upon the hearing 
before his Honor, wag refused, and the plaintiff appealed. The objection 
taken in  this Court by the defendant to the remedy by which the 
plaintiff sought relief was withdrawn, and the question waived, to the 
end that a decision might be had on the merits of the controverfly. 

Gil l iam & Gutl ing and G .  H. S n o w  f o r  plaintiff. 
H. P. Graingcr  f o r  defendant.  



I N  T H E  SUPREME COURT. [78 

READE, J. Under the United States revenue laws, no spirituous 
liquors can go out of the hands of the manufacturer into the hands of 
a purchaser for use or sale without being stamped with the United States 
revenue stamp. By the revenue law of 1877 for this State, a dealer in 
spirituous liquors is taxed upon the amount of his purchases. The 
plaintiff, a merchant in Goldsboro, North Carolina, purchascd spirit- 
uous liquors in the State of Ohio of the nlanufacturer and brought them 

1 lo Goldsboro, and proposed to give in his purchases of the spirituous 
liquors for taxation at  what they cost him, less the cost of the United 

Statcs revenue stamps; whereas the defeudant insisted that he 
(117) should give in what they cost, including the stamps. The plain- 

tiff insisted that he purchased the liquor unstamped, and then 
purchased the stamps and put them on it, and that United States 

I stamps cannot be taxed by the State, and therefore he can bc taxed only 
on his purchase of the liquor before it was stamped. 

The plaintiff's mistake is in supposing that he "purchaseX' the liquor 
before i t  was stamped. The manufacturer could not sell and deliver, 
a n J  the plaintiff could not buy and receive, the liquor until af ter  i t  was 
stamped. They may have a g r e ~ d  to sell and buy, but the transaction 
was not complete until there was a sale and delivery. The liquor was 
not marketable until stamped; and whether thc plaintiff or the nianu- 
farturcr paid for the stamps was a matter of arrangement between 
them, for convenience, i t  may be, or for an experiment with the taxing 
powers. The thing purchased was the thing delivered; and the amount 
of the purchase was its cost as delivered. Whether the cost of transpor- 
tation from the place of its manufacture to the plaintiff's place of busi- 
ness is not also a part of the purchase is not made a point in the record, 
and wc express no opinion. 

I t  is insisted by plaintiff that a Unitel  States stamp upon an article 
is a license to sell, and the State cannot trammel the traffic. Let us see 
in what sense that is true: Suppose there had been no tax on liquor, 
could not the manufacturer have sold i t ?  Certainly. There having been 
a tax on it, and the tax having been paid, could he not have sold it just 
as if there had been no tax? Of course. Then in what sense is the 
stamp a license except as it removes a lien? But if it were otherwise, 
still this is not a tax on sales, but on purchases. The United States can 
tax every article of property just as it taxes liquor; and if that were a 

license to sell which the State could not trammel by taxing the 
(118) same articles, or sales, or purchase of them, then the State could 

collect no taxes at all. 
I t  is insisted that if the State can tax stamped articles, or the sale 

and  purchase of such, then i t  may tax them so high as to destroy them 
and prevent the United States tax altogether. But that would be sui- 
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cidal; for the United States can tax everything, and the State calmot 
destroy everything without destroying itself. The State cannot tax 
United States bonds or the salaries of its officers, or any of its means 
for carrying on its government; but that does not mean that the State 
may not raise revenue out of the property, income, trade, and occupa- 
tion of its own citizens, although the same articles may be taxed by the 
Unitcd States. Suppose the United States lay a tax of $10 on every 
horse; and forbid the sale until the tax be paid and the horse branded; 
I have two horses, each worth $90; I pay the tax on one and he is 
L.  urallded; .. he is then worth $100 in ths narks t ;  whcn I list them for 
State taxes, must I not give in  one at  $90 and the other at  $100? and if 
I sell the one which is branded, and the dealer have to list his pur- 
chases, must lie not list the purchase at $1002 and that, although he 
paid the United States tax for me, to enable me to sell, and him to buy? 
Property is always taxed at  its i m p r o d  value, if i t  is improved, and 
by whatsoever rneaus improved. 

Injunction refused, action dismissed, and judgment here that the 
defendant recover his costs. 

PER CURIAM. Action dismissed. 

I T. 13. GATLIN AND OTHERS V. THE TOWN OF TAltBORO. 

Uniform Taxation-Traders-Practice-Agr(4e)~~cnt us t o  
Notice of I'rivntc~ Act. 

I 1. A tax is uniform when it is equal upon all persons belonging to the de- 
scribed class upon which it is imposctl. 

2. A tax levied quarterly by a town, under authority of an act of the 
General Assembly, upon all traders doing business in the town, "of $1 
for every $1.000 worth of goods sold during the preceding quarter," is 
uniform and constitutional. 

3. An agreement by counsel set out in the record, that the constitutional 
requirement of notice of the intended application to the General Assembly 
for the passage of a private act was not observed as to the act in dis- 
pute, cannot he accepted by the Court as conclusive. Probably, if it 
appeared either from the act itself or affirmatively from the journals of 
the Legislature, which would have been competent evidcnce in the court 
below, that such notice had not been given, this Court would hold thc 
act to be unconstitutional. If the legislative journal is silent as to the 
fact, the prcsumption would be that the Legislature obeyed the Consti- 
tution. 
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MOTION to vacate an injunction to prevent the collection of certain 
taxes, heard a t  chambers on 24 December, 1877, before Moore,  J. 

The action in which this motion was made was brought by the plain- 
tiffs on behalf of themselves and all the other taxpayers, etc., to restrain 
the collection of a certain tax by the officers of the town of Tarboro. 
By Laws 1876-77, ch. 223, which recites that "the commercial interests 
of the town require extra policc and watch," the Legislature enacts that 
on 1 April, July, October, and January, in  each year, every trader 
doing business in the town &all pay a tax of $1 for every $1,000 worth 

of goods scld by him dnring the preceding quarter, to be collecied 
(120) by the officers of the town, and accountcd for as other taxes are. 

The paymcnt of this tax is resisted on several grounds: 
1. That as the traders upon whom alone i t  is imposed had paid or 

were liable to pay, in common with other property owners in the town, 
an ad valorern tax on their property, and had also paid the tax for a 
license to carry on their respective trades, the additional tax in ques- 
tion is not uniform, and that on general principles as well as hy Art. V, 
sec. 3, of the State Constitution, i t  is beyond the power of the Legis-. 
lalure, and so, void. 

2. That the act is private, and having been passed without any notice 
of the application as required by the Constitution, Art. 11, sec. 12, i t  i s  
therefore void. The fact that no notice such as the Constitution 
requires was given is admitted by the parties in their case agreed, but 
does not otherwise appear. 

His Honor being of opinion with the plaintiffs, gave judgment that 
the injunction be made perpetual, and the defendant appealed. 

J.  L. Britlgers,  Jr., for p la in t i f s .  
Fred P h i l l i p s  for defendant .  

I~ODMAN, J., after stating the case as above: A s  t o  t h e  first point: 
The Constitution, Art. QII, sec. 7, forbids cities and towns from levying 
taxes except for their necessary expenses, unless by a vote of the quali- 
fied voters thereof. Whether this section by implication gives to such 
corporations the power to levy taxes for their necessary expenses, with- 
out any grant of such power from the Legislature, i t  is unnecessary to 
inquire. For if that be so, inasmuch as the Constitution imposes no 
restriction on the power exccpt as above, but contents itself wit11 requir- 

ing the Legislature to restrain its abuse (Art. VIII, see. 4), the 
(121) power of a town to tax for its necessary expenses in thc absence 

of any legislative restraint would be absolute and uncontrolled, 
except by the uncontested maxims of justice and morality found in the 
common law. I n  this case the Legislature has given the power to collect 
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the tax in  question, and unless the Legislature was prohibited from 
granting the power, i t  is immaterial whether the act be regarded as a 
grant of the power or as a restraint on the general power to tax impliedly 
given by the Constitution. 

Taking the view of the question best for the plaintiffs, and assuming 
the act of 1876-7 to be a legislative grant of the power to tax, is there 
anything in the Constitution, or in any admitted maxim of our law, 
prohibiting the Legislature from making the grant of this particular 
power to tax? 

I t  must be admitted that there is nothing in the Constitution expressly 
limiting the power of the Legislature to give to towns the power to tax 
their inhabitants, except that above stated, to wit, that it must be for a 
necessary expense, etc. 

I t  is argued for the plaintiffs, however, that as the power of the 
Legislature to tax for State purposes is regulated, the power of the 
Legislature in  granting the power of taxation to towns can only extend 
to granting i t  subject to like regulations. This may follow or not. But 
if we concede that the town of Tarboro could levv taxes only under the 
regulations prescribed for the Legislature by the Constitution, the ques- 
tion would be, Could the Legislature impose a tax like this? 

The Constitution (Art. V, sec. 3) says that the Legislature shall tax 
by a uniform rule all moneys, etc., and all property according to its value 
i n  money, and that i t  may also tax trades, etc. Although i t  is not 
expressly provided that the tax on trales, etc., shall be uniform, yet a 
tax not uniform, as properly understood, would be so inconsistent with 
natural justice, and with the intent which is apparent in the 
section of the Constitution above cited, that i t  may be admitted (122) 
that the collection of such a tax would be restricted as unconsti- 
tutional. But is not this tax uniform? I t  is argued that it is not, 
because i t  is imposed on the plaintiffs in addition to their other taxes. 
This objection we think cannot be maintained, because the Constitution, 
while i t  requires all property $0 be taxed, expressly authorizes a tax on 
trades, etc., which must be a tax in addition to the tax on the property 
of the traders, which is common to all property owners. I t  is also 
argued, and the point was much insisted on, that the tax was not uniform 
because it was not of the same sum on every trader, but was graduated 
according to the sales of the preceding quarter. 

A tax on trades, etc., must be considered uniform when i t  is equal 
upon all persons belonging to the described class upon which it is 
imposed. Burroughs on Taxation, sec. 77, pp. 147, 159. 

I t  may be different upon a dealer in whiskey by retail from that on a 
wholesale ceder,  or on a dealer in whiskey from what is on a dealer in 
grain, etc. So it does not cease to be uniform because it i s  $1 on all 
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traders who sell to the amount of $1,000 in a quarter, they being one 
class, and $4 on all who scll to the amount of $4,000 in  the same time, 
who form a different class. The same section of the Constitution allows 
a tax on incomes, and such a tax is always graduated by some rule 
according to the amount of the income. A law which inlposcd the same 
tax on every income without regard to its amount would be manifestly 
unjust. I t  may not unfairly be assumed that the profits of traders on 
their sales of like amount, whether of one article or another, do not 
materially diffcr, and a tax of a certain perccntagc on sales is intended 

lo be, a n d  is approxirnatclg, a tax according to profits, which is 
(123) not supposed to be unjust or unlawful. We are unable to see 

any valid objection to the act. 
A s  lo the second point: I f  it appeared from the act itself, or affirma- 

tively appeared by the journals of the Legislature, which would have 
been competent evidence, that the notice of intended application for 
the act, which the Constitution requires, had not been given, we should 
probably hold the act void. We have not consulted the journals. That 
was evidence to be ofrered in the court below. Probably they are silcnt 
as to the fact whether i t  appeared that the required notice had been 
given or i~ot .  I r r  that case wc think the presumption would be that the 
Legislature had obeyed the Constitution, and that it appeared to i t  that 
the notice had been given. O m n i n  preswnuntur rite esse acta. We can- 
not accept the agrecment of the parties that no notice was in fact given 
as proof that it did not appear to the Legislature that the required 
notice had been given. I n  such a case the best and only proof is by the 
record. Our opinion on this point is supported by a recent decision in 
Illinois, Happel  v. Brethaner,  70 Ill., 166. 

I f  any weight were allowed to admissions of this sort, the law might 
change as each case was presented. Our opinion on this point renders 
i t  unnecessary to determine whether the act was technically a public or 
private one. 

Judgment below reversed; and judgment in this Co~lrt  that the 
injunction be vacated and the action dismissed and that the defendant 
recover costs in this Court. 

PER CURIAM. Action dismissed. 

BYNUM, J., dissenting. 

Cited:  W o r t h  a. R. R., 89 N. C., 295, 308; Plitt v. Cornmissioners, 
94 N. C., 714 ; S. a. Powell,  100 N.  C., 527 ; S. v. Stevenson, 109 9. C., 
733; S. v. M o o r ~ ,  113 N.  C., 699; Bosenbaum 11. Ne?u Bern, 118 N .  C., 
98; Rank v. Commissioners, 119 N. C., 226; ili'nrron v. B. R., 122 
N. C., 860; Cobb 11. Cornmissioners, ib., 312; Commissioners u. Payne,  
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123 N. C., 494; Commissioners 11.  DeRowet, 129 N. C., 280; S. v. 
Carter, ib., 561; Lacy v. Puclcing GO., 134 N. C., 572; Graves v. Com- 
missioners, 135 N. C., 53; Gommissiomers v. Paclcing Co., ib., 67; 
Cray v. Williams, 137 N. C., 390; Cox v. GommZS~iomrs, 146 N. C., 
585; R. B. v. New Bern, 147 N. C., 167; 8. v. Dunenberg, 151 N. C., 
720; Land c;. v. Smith, ib., 75; S. 0. Williams, 158 N.  C., 613; Dalton 
v. Brown, 159 N. C., 179; Mercantile Co. v. Mount Ol ive,  161 N. C., 
123, 124; Smith v. Wilkins, 164 N. C., 140. 

Distinguishecli: Scarboro v. Robinson, 81  N. C., 425. 

A. H. KIRBY, SURTIVING PAETNER O F  KIRBY & WILSON, V. 
COLUMBUS MILLS. 

Statute of Limitations-New Promise-Promise to Attorney. 

1. A promise by M. that "he would scc his brother and would pay the debt" 
is sufficicnt to remove the bar of the statute of limitations. 

2. A promise (relicd on to avoid thc statute of limitations) made to an 
attorncy is in law a promise made to the principal, and can be declared 
on as such. 

APPEAL from Cloud, J., at Spring Term, 1877, of CABARROS. 
This action was brought to recover the value of a promissory note 

made in South Carolina on 7 March, 1862, by the firm of Govan Mills & 
Go. (of which the defendant is alleged to be a member) to Kirby & 
Wilson (of which the plaintiff is surviving partner), in the sum of 
$216.35, payable one day after date. The answer sets up several de- 
fenses, and among them that of the statute of limitations, to rebut 
which the plaintiff replied a new promise made within three years next 
before the commencement of the suit. 

On the trial before the jury the plaintiff introduced E. H. Bobo, an 
attorney, who testified that in  1871 the plaintiff placed the note rnen- 
tioned in  the complaint in his hands for collection; that he presented it 
to the defendant for payment, when the defendant promised that he 
would see his brother and would pay the debt. No other evidence of a 
new promise was offered. The evidence being closed, the judge remarked 
that he should hold that the new promise not having been made to the 
creditor himself, but to his attorney in  whose hands the note had been 
placed for collection, was not sufficient to take the case out of the opcra- 
tion of the statute. I n  submission to this opinion of the court, 
the plaintiff took a nonsuit and appealed. (125) 
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A. Bu~wekl for plaintiff. 
W. J. Montgomery and Wilson & Son for &fendant. 

S M I ~ ~ ~ I ,  C. J., after stating the facts as above: The .only question 
before us is as to the sufficiency of the promise to remove the  statutory 
bar, and the correctness of the ruling of the court thereon. 

1. There have been numerous cases in this State where the Court has 
been called upon to decide upon the sufficiency of the words used to 
repel the statute, and we think they establish a principle which will 
inclnde the case now before us. The following have been held sufficicrit 
to enable the plaintiff to recover, notwithstanding the lapse of time: 
"I have no money, but will call in a few days and settle it. I do not 
intend to cut the plaintiff out." Smith 71. Leeper, 32 N. C., 86. "Unlcss 
J. R. has paid i t  for me, it is a just debt, and I will pay it"; and again, 
"It is a just debt, and I will pay i t  if I cannot prove that i t  has been 
settled by J. S." Richmond v. Fuqua, 33 N.  C., 445. I t  has been 
repeatedly declared, however, that to repel the statute the new promise 
or acknowledgment must be an express promise to pay a certain debt 
absolutely or conditionally, or such an admission of facts that such 
promise may be inferred. I n  the case before us the defendant promiscLs 
to see his brother and pay the very note in suit. 

2. The promise to be effectual must also be made to the creditor and 
not to a stranger. A promise to pay a note which was afterwards trans- 
ferred does not follow the transfer, and is unavailable to the holder of 
the note. Thowipson v. Gilreath, 48 N.  C., 493. A promise made to the 

other meinbcrs of a firm by a ncwly admitted partner, to assume 
(126) the liabilities of the firm, will not inure to the bcncfit of the credi- 

tor who seeks to enforce his demand. Mo~ehead v.  W~iston,  73 
N. C., 398. I n  like manner, an agreement among partners at  the 
dissolution of the firm whereby each partner takes a share of the joint 
effects, and contracts to pay certain specified debts, does not revive the 
creditor's cause of action which has been lost by lapse of time. Parker v. 
Shuford, 76 N. C., 219. I n  this case the judge who delivers the opinion 
of the Court says: "And that raises the question whether the promise 
to pay or the acknowledgment of the subsisting debt must be to the 
creditor himself, or whether it is sufficient if made to a third person. 
We arc of the opinion that i t  must be made to the creditor himself." 

I n  Paison v. Bowden, 76 N.  C., 425, the Court says: "We have de- 
cided at  this term, in Parker v. Xhuford, that the acknowledgment or 
gromise must be made to the creditor himself." 

The judge below entirely misconceives the meaning of the Court 
in using the language quoted above, in supposing it was necessary that 
the promise should be made directly to the creditor in proper person,. 
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and could not be made to his attorney. The Court was discriminating 
between the creditor and persons having no p~ivity or connection with 
the debt, in saying that the former could not take benefit of a promise 
made to the latter to avoid the statute. But a promise made to an attor- 
ney is in law a promise made to the principal, and can be declared on 
as such. 

We desire to repeat the suggestion heretofore made to the judges in 
reference to the practice in  cases like the present. Had the point of 
law on which the nonsuit was suffered been reserved with cpnsent of 
counsel, and the jury been permitted to render their verdict upon the 
other issues, the case might have been finally disposed of here, and thus 
the expense and inconvenience of another trial avoided. The 
verdict, if for the defendant upon the issues, may have rendered (127) 
the point of law reserved immaterial; and if for the plaintiff, 
the judge could then have set aside the verdict and directed a nonsuit. 
I f  upon the appeal it is found that he erred in this, the order setting 
aside the verdict would be reversed and judgment be here entered upon 
the verdict. 

As the case comes before us, we are compelled to order a new trial. 
PER CURIAM. Venire d e  novo. 

Cited: Briggs v. Smith, 83 N. C., 309; Shaw v. Burney, 86 N.  C., 
332; Hedrick v. Pratt, 94 N. C., 104; Wussey v. Kirkman, 95 N. C., 
67; Davis v. Ely, 100 N.  C., 287; Tiddy v. Harris, 101 N.  C., 592. 

W. A. BLOUNT, ADMIXISTRATOR OF L. O'B. BRANCH, 
v. ALEXANDER PARKER. 

Statute of Limitation+Ignorance of Plaint,if-Fraud of Defendant. 

1. In an action to recover damages for the conversion of pgrsonal property, 
the defendant pleaded the statute of limitations: Held, that the force 
and effect given by the statute to the lapse of time cannot be defeated 
by proof that the plaintiff did not know of the defendant's act of con- 
version, or that the defendant fraudulently concealed the same, 

2. In such action, where it appeared that in 1865 a safe in which were certain 
- bonds belonging to the plaintiff's estate was broken open by Federal 

troops, and most of the bonds stolen or destroyed, and that defendant 
found three of them in the public street, and took possession of them, 
and afterwards, in 1875, the plaintiff ascertained that the defendant 
had possession of the bonds, and demanded them, notifying the defend- 
ant that they belonged to the estate of his intestate, and defendant 
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refused to surrender them, but in a few weeks thereafter sold them arid 
converted the proceeds, whereupon the plaintiff brought this action: 
it was Held, that the action was barred by the statute of limitations. 

3. In such case the provisions of C. C .  P., see. 34, do not aid the plaintie, 
even if his cause of action had accrued since thc adoption of The C ~ C .  

APPEAL from Kew,  b., at January Special Term, 1878, of ROWAN. 
I;. 07B. Branch at the time of his death in 1862 owned ten coupon 

bonds of this State, and six coupon bonds of Virginia, each in the snm 
of $1,000, and issued before the war, which were in possessiorl of his 
wife in  the city of Zaleigh. I n  November of that year administration 
on his estate was grantcd to the plaintiff. On the approach of the 
military forces of the United States towards the city in  April, 1865, 
these bonds, in  a small tin box, werc gut in  an iron safc and sent for 

safety to the town of Salisbury. A few days afterwards the 
(129) Federal cavalry cntered the town, the office in which the safe 

had been deposited was burned, the safe broken open, and most 
of the bonds stolen or destroyed. Three of the Virginia bonds, however, 
came into the possession of the defendant, being found, as he alleges, in  
the public street, near the officc, and at  thc instance of the widow he 
was notified that they belonged to the intestate's estate and demand made 
for their restoration to her. The defendant refused to s~irrender, and in  
the course of a few weeks sold the bonds and converted the proceeds 
of sale to his own use. The plaintiff had no knowledge or information 
of the defendant's possession of the bonds, or of his conversion of thcm, 
until a few months before 20 August, 1875, when the action was com- 
menced against him. 

Among other defenses set up in  the answer, the defendant relies upon 
the bar of the statute of limitations. On the trial, the court, with con- 
sent of plaintiff's counsel, reserved the question arising on the defense 
of the statute, and submitted issucs to the jury which with the responses 
thereto are as follows: 

1. Did the dcfcndant convert any of thc bonds specified in plaintiff's 
complaint, and if any, how many? Answer : Three. 

2. What is the value of the bonds so convertcd by the dcfendant? 
Answer: One thousand eight hundred dollars, with interest thereon 
from July, 1865, being $3,150, with interest on $1,800 until paid. 

The court bcing of opinion with defenJant on the point reserved, and 
that the action was barred, set aside the verdict and directed a nonsuit 
to be entered, and the plaintiff appealed. 

W. H. Ba.iley for plaifitiff. 
J. M.  McCorkle for defendant. 
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SMITH, C. J., after stating the facts as above: The only ques- (130) 
tion before us is as to the application of the statute to the facts 
of this case, and whether its operation was suspended during the time 
thc plaintiff remained ignorant of the possession and conversion of the 
bonds by the defendant, and began to run only at the date of discovery. 

Several cases, very briefly reported in 2 N. C., were cited in support 
of the proposition that the statute ran only from the time when the 
plaintiff acquired knowledge of the tortious act, and that the defendant 
was liable; and there have been cases elsewhere in which i t  is held that 
in case of fraud the statute runs only from the time of im discovery. 
The doctrine seems to have been founded on the rule which prevail., in 
a court of equity, and will not pernlit one who has fraudulently con- 
cealed his own wrongful act, and thereby prevented the suit, to set up 
as a defense the plaintiff's delay in bringing it. But such is not the law 
in  this State. Here i t  is held, both on principle and authority, that the 
force and effect given by the statute to the lapse of time cannot be 
defeated by proof that the plaintiff did not know of the defendant's act 
of conversion or of his fraud. We will refer to some of our own 
decided cases : 

In Barn i l ton  11. Shepherd,  7 7 .  C., 115, the action was to recoves 
damages for fraud in the sale of a land warrant, to which the defendant 
pleaded the statute of limitations. The plaintiff replied specially that 
the fraud was not discovered until within three years of the timc wl~en 
the action was brought. Upon the appeal the only point considercd by 
the Court was that arising out of the statute of limitations. 111 delivcr- 
ing the opinion of the Court, B e n d e r s o r ~ ,  J., says: "When there is n 
pure trust, in which case equity has exclusive jurisdiction, also in cases 
where there is a fraud in which equity has like jurisdiction, thc 
court of equity will permit or not, at  its discretion, lapse of time (131) 
to bar an investigation. Elit that court is bound by no statutc 
on the subject, for the subject-matter is not one of the cases barred by 
the statute of limitations." And he nroceeds to declare: "If it were on 
a subject-matter cognizable at  law and within the cases provided for in 
the act of lin~itations, tha t  act i s  as positive a bar. in a court of equity 
as in a court of law." And then concludes: "For except a case in Mas- 
sachusetts and a few nis i  prius caqes in this State, not a case car1 be 
found where such a rule is established, nor do I know how any should 
be expected. When the words of the act and of its savings are so 
explicit, we are not at  liberty to travel out of them." 

I n  B a i n e s  I ) .  Williwns, 25 N. C., 481, the defendant contracted with 
the plaintiff's intestate to go to Georgia, there sell a negro slave of the 

'intestate, and collect his hire, an4 with the moneys on his return home 
pay a judgment recovered by one Boykin against the intestate. The 
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defendant did not apply the moneys to the judgment, but appropriated 
them to his own use. The plaintiff remained ignorant of the misapplica- 
tion of the fund for many years, and supposed the debt had been dis- 
charged. I n  delivering the opinion of the Court, Gaston, J., says: "As 
to the matters stated in the case tending to show that the plaintiff's 
intestate had been kept in ignorance, or had been deceived by the defend- 
ant in  regard to his breach of the engagement, or furnishing some 
excuse for the delay in  bringing suit, we have only to say that in a court 
of law they cannot avail to take the case out of the operation of the 
statute. H a m i l i o n  v. Xhepkcrd, 7 N.  C., 115. Whether they can be 
urged with more effect in another tribunal it i s  unnecessary to inquire." 
See, also, Troupe  v .  S m i t h ,  20 Johns. ( N .  Y.), 33. We fully concur in  
this exposition of the law as applicable to the facts of this case. 

We have not overlooked paragraph 9, see. 34, C. C. P., which pro- 
vides that when relief is asked on the ground of fraud, the statute 

(132) shall run only from the discovery of the fraud by the aggrieved 
party, "in cases which heretofore were solely cognizable in a 

court of equity." This act if applicable woul? not aid the plaintiff, as 
he is asserting a legal right in  a form of proceeding substituted for an 
action at  law, and entire1.y outside the jurisdiction of a court of equity. 
The act, however, may be regarded as a legislative declaration that the 
effect of the statute cannot be defeated, even in case of undiscovered 
fraud, unless the fraud is such that the jurisdiction of a court of equity 
was alone competent to afford relief. Such seems also to be the opinion 
of this Court as intimated in the recent case of B u t t s  I ) .  Winstead,  77 
N. C., 238. But as the plaintiff's cause of action accrued in 1865, it is 
governed by the law as contained in the Rev. Code, ch. 65, see. 3. 

We therefore sustain the ruling of the court, that the plaintiff's action 
is barred. 

PER CTJRIAM. Bffirmed. 

Cited:  Kahnweiler  v .  Anderson, post, 144; Egerbton v. Logan, 81 
N. C., 179; E u g h e s  v. TVhitaLer, 84 N. C., 642 ; Universi ty  v. Bank ,  96 
N. C., 286; S y m e  v. Badger, id., 206; J a f r a y  v. Bear,  103 N. C., 167; 
.Ilpha Mil ls  v .  Engine G'o., 116 N. C., 803; Ho7dlen v .  Boya.11, 169 
N .  O., 678. 

Distirrguish ed : R u ~ ~ w e l l  c. Linthicum, 100 N.  C., 149. 
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KAHNWEILER v. ANDERSOX. 

KARL KAHNWEILER v. JAMES ANDERSON. 
(133) 

Bill of Exchange-Equitable Assignment-Parties-Practice- 
Negligence-Demand-Xtatute of Limitations. 

1. The intention t o  assign a fund in the hands of another, founded upon suffi- 
cient consideration and expressed by a bill of exchange, operates as  an 
equitable assignment on the payee. 

2. A., living in this State, had a certain fund to his credit in  the hands of 
B. in  New York, and on 30 July, 1861, gave to C., for sufficient con- 
sideration, a bill of exchange upon B. for the whole amount of the fund;  
the bill of exchange was immediately indorsed by C. to  D. (residing in 
New York) and mailed to  his address, civil war between the States being 
then raging; the bill of exchange was never received by D., nor had he 
notice of it until 1866, when he was informed of the aemittance by C., who 
had, however, then forgotten of whom he had purchased the bill; in 
1865 the fund in the hands of R. was collected of him by A.; in  1876 
C. ascertained, by finding a memorandum upon a n  old check book, that 
the bill of exchange had been purchased from A,;  D, thereupon, in 1876, 
made a demand upon A. for payment to him of the fund, which A. 
declined to pay, and D. thereupon instituted suit against A. for the same : 
Held, that  D. was entitled to recover. 

3. In  such case the action is properly brought in the name of D. 
4. I n  such case, even if i t  was negligence upon the part of C. to have for- 

warded the bill of exchange by mail, A. was contributory to it, and can- 
not take advantage of it. 

5, In  such case D. (independent of the act suspending the statute of limita- 
tions) is prima facie excused from making a demand on A. for pay- 
ment until the restoration of peace, and is also excused, under the cir- 
cumstances, from making a demand on B. 

6. In  such case the statute of limitations did not begin to run against D. 
until after the demand made by him upon A., in 1876, for the amount 
of the fund. 

7. Wheu the statute of limitations is relied upon as  a defense, it  can be 
taken advantage of only by answer. 

SMITH, Cy: J., and RonMaN, J., dissenting. 

A k p p ~ ~ ~  f r o m  Seymour, ,J., a t  J u n e  Special Term, 1877, of (134) 
NEW HANOVER. 

T h e  demurre r  of defendant admits  t h e  facts  as  alleged i n  t h e  com- 
plaint,  a n d  they  a r e  these : 

On 30 Ju ly ,  1861, David,  Daniel, a n d  Jacob  Kahnweiler  were mer- 
chants  a n d  copartners in business i n  the  ci ty  of Wilmington, N o r t h  
Carolina, under  t h e  n a m e  of Kahnweiler & Brothers, a n d  on  t h a t  d a y  
were indebted t o  t h e  plaintiff, K a r l  Kahnweiler,  i n  t h e  s u m  of $1,900, 
t h e  said K a r l  being then  a citizen a n d  resident of the  c i ty  a n d  S t a t e  
of N e w  York.  O n  t h e  said d a y  t h e  defendant Anderson appl ied t o  
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Daniel Kahnweiler to know if he desired to purchase exchange on New 
York, at  the same time informing him that he had to the credit of 
Anderson & Savage, in the hands of Montel & Eartow in the city of 
New York, thc sum of $1,804.57. The said Anderson & Savage had 
been late copartners in business in the city of Wilmington. Daniel 
agreed to take the said exchange at the rate of 5 per cent premium, and 
accordingly paid Anderson the sum of $1,804.57, and the further sum 
of $90.23, being 5 per cent prcmium on the same, and took from the 
said Anderson a bill of exchange drawn in the name of Anderson & 
Savage, and directed to the said Montel & Bartow, and payable to the 
order of Kahnweiler & Brothers, for the sum of $1,804.57 at  sight. On 
the same day the said Daniel, in  the name of Kahnweiler & Brothers, 
indorsed the samc to be paid to the said Karl Kahnweiler or his order, 
and the said bill of exchange was on the samc day inclosed in  a letter 
and deposited in the post-office in Wilmington, addressed to the said 
Karl  in  the city of New York. 

I n  August, 1865, said Daniel being then in New York, the plaintiff 
Karl  applied to him for payment of the debt due him by Kahnweiler & 
Brothers, and the said Dai~iel informed him that Kahnweiler & 

Brothers had paid the debt by a draft on some house in New 
(135) York, which had been sent in  3861 ; but whose draft it was, or 

on whom drawn, the said Daniel could not then recollect. The 
said Daniel was the11 for the first t h e  iilformcd that the draft had 
never been received, and that the debt rwnained unpaid. 

I n  January, 1865, on account of the war then prevailing between the 
North and South, the said Kahnweiler & Brothers had reniobed all the 
books of their firm in Wilmington to Charlotte for greater security, and 
some were sent from Charlotte to New York in 1865, after the close of 
the war. The books were removed to Wilmington in 1866 or '67. During 
those years the said Daniel made diligent search for some evidence of 
the said bill of exchange, but without success. The only menlorandum 
of said bill was rnadc on the margin (commonly called the "stub") of 
a check book, and i t  was not until March, 1876, that a memorandum of 
the chcck which was given in payment of thc draft drawn by Anderson 
& Savage on Montel & Bartow was found by the said Daniel. Then for 
the first time was discovered on the margin of the check book a menio- 
randum of the check given in  payment for the bill of exchange. This 
check was duly paid on the same day i t  was given to Anderson & Savage, 
but the bill of exchange drawn by Anderson & Savage on Montel & 
Rartow has not been paid by the said drawer or the said Montel & 
Bartow. 

I n  March, 1866, James Anderson directed Montel & Bartow to pay 
over to him the said sum of $1,804.57 and interest thereon, which sum 
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was accordingly on 1 March, 1866, so paid over to James Anderson. 
On the discovery of the memorandum in the check book the said Daniel 
recollected the fact of obtaining thc bill from James Anderson, and on 
18 May, 1876, as agent of the plaintiff, demanded of the defendant 
the said sum of money, tcndering at  the same time a good and (136) 
sufficient bond of indemnity, ctc. 

I t  was contended by the plaintiff that the bill o f  exchange so made 
payable to the order of Kahnweiler & Brothers, and by them indorsed 
to the plaintiff, although not prescnted to or accepted by the drawees, 
Montel & Bartow, constituted an equitable lien upon tllc fund of the 
drawer in  the hands of the drawees, by virtue of which the plaintiff can 
follow the fund, at  least in the hands of the drawer himself. 

On the hearing, his Honor being of opinion with plaintiff, gave judg- 
ment that the demurrer be overruled and defendant have leave to answer 
over. H e  also held that the statute of limitations did not bar the action. 
From which ruling the defendant appealed. 

D. L. l iussel l  for pluintiff. 
A. T.  and J.  London, for defendant .  

BYNUM, J., after stating the case as above: The general question is  
much discussed by the text-writers and the decisions, whether a bill of 
exchange, though drawn upon the whole of a specific fund lo the credit 

I of the drawer, of itself can operate as an equitable assignment of the 
fund, unless the drawee elects to pay the bill; and a distinction is drawn 
between a draft or order so drawn, which all admit does constitute snch 
an assignment, and a bill of exchange, which many deny does so operate. 
Both instruments bcing negotiable, the distinction in their effect as 
applied to the vast dimensions and activity of modern cornrnerce secrns 
too refined and technical. 

We, however, do not enter into that discussion, as our case steers clear 
of the controversy. The dispute here is not between the holdcr of the 
bill and the drawees, but between the holder and the drawer. The rights 
of the holder against the drawces without or with notice are out of the 
question; therefore much of the discussion at  bar is inapplicable. For 
it is entirely clear to the Court that, even admitting that an ordinary 
bill of exchange, whether payable generally or out of a specific fund, 
does not of itself give the holder a lien upon the funds of the creditor 
i n  the hands of his debtor, this bill of exchange in connection with the 
other facts does show an intention on the part of the drawer to assign 
the fund to the payees, Kahnwciler & Brothers, or to their order. As 
between these two parties, the question of assignment is onc of intention. 
The intention to assign founded on a sufficient consideration operates 
as an equitable assignment. The principle is thus stated: "If A., having 

91 
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a dcbt due him from B., should order i t  to be paid to C., the order would 
in  cquity amount to an assignment of the debt, and would be 

(138) enforced in equity, although the debtor had not assented thereto." 
Story Eq. Jur., sea. 1044, and notes; 1 Daniel on Neg. Instr., 

see. 21: 
There can be no manner of doubt as to what the parties meant by 

their agreement in  this case. The defendant approaches Daniel Kahn- 
wciler and informs him that he has the sum of $1,804.57 to his credit, 
in the hands of Montel & Bartow in  New York, and asks to know if he 
wishes to purchase exchange on that city. A bill of exchange for the 
exact amount in the hands of Montel & Bartow is bought and paid for. 
I t  does not appear that the defendant ever had another or different sum 
to his credit on that firm, no other was alluded to, and the transaction 
was in  rcference to this specific fund alone. This occurred in  the early 
period of the war between the States, but before commercial intercourse 
had been legally terminated between them. 91 U. S., 7. Apprehending, 
doubtless, the confiscation or loss of this sum to his credit in  New York, 
the defendant desired to withdraw it, and hence himself took the 
initiative to that end. Kahnweiler & Brothers owed a debt of sirrrilar 
amount in Ncw York, and the purchase of the exchange was to the 
mutual accommodation of the parties. I t  was, of course, in the con- 
templation of both that the bill of exchange would a t  once be rcmitted 
to New York in the usual course of business. Nothing clse could be 
done. I t  does not lie in the mouth of the defendant, thereforc, now to 
urge that it was laches in  the payee to remit the bill through the post- 
office, while war was flagrant. It would have been laches to have done 
otherwise. 

On the day the bill was drawn, 30 July, 1861, i t  was forwarded to the 
indorsee in New York through the mail, the regular channcl of trans- 
mission rccognized by con~mercial usage. I t  is not necessary to decide 
whether the deposit of the bill in the post-office, addrcssed to the 

indorsee, whether with or without his consent, was a sufficient 
(139) delivery so as to throw thc loss on him, who should have receivcd 

it. That is a question between thc indorser and the indorsee. 
The defendant had parted with thc title and possession by the dclivery of 
the bill to the payee, and the only concern he has in the question is to 
know that the action against him is brought in the name of the proper 
party in interest. He  does object that the  plaintiff is not that party. 
This objection is technical only. I t  does not go to thc merits, and when 
interposed to evade a trial upon the merits, is viewed with disfavor. I t  
presents no difficulty here. Whcn the plaintiff is informed by his 
indorser of the facts, and of the remittance of the bill, he ratifies the 
act, does not look to his indorser, but passes him by, makes demand of 
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and brings his action against the drawer. A ratification of an act has 
in general the same effect as a previous authority. When, therefore, the 
plaintiff thus assented to the act of the indorser in  remitting the bill 
which constituted a lien upon the fund, he became as from the indorse- 
ment clothed with the rights of the indorser, and is the proper party to 
the action. 

Assuming that the bill was an equitable assignment of the fund as 
well to the plaintiff as to his indorser as against the defendant Anderson, 
who knew the purpose for which the exchange was purchased and is 
therefore lsresumed to have assented to the indorsement of the bill as 
well as to the mode of remittance, the material question is whether the 
plaintiff has by his laches in making demand lost his lien upon the 
fund as against the defendant. 

The bill was mailed to the address of the plaintiff the day i t  was 
drawn. This was 30 July, 1861. Civil war was then raging between the 
States, and some of the greatest battles of the war had been fought. 
When he sold the bill, the defendant knew the risks which would attend 
the remittance to New York, a belligerent State, as well as the party 
with whom he was dealing. He  was anxious to withdraw his funds 
from a hostile territory and induce the payee to purchase the 
exchange. I f  it were negligence in the payee to forward the (140) 
bill by mail at that time, the defendant was contributory to it, and 
cannot take advantage of it. A state of war between the country of the 
maker of the bill and the hol?er is a well recognized excuse for absence 
of demand for payment. And this excuse is valid whether commercial 
intercourse between the hostile States had been interdicted by law or not, 
provided intercourse had in  fact been obstructed or suspended by exist- 
ing hostilities. The courts take judicial notice of a state of war, and 
its usual consequences. These facts, irrespective of the acts suspending 
the operation of the statute of limitations, at  least prima facie excuse 
a demand until the restoration of peace, immediately after which he 
resumed possession of the fund. 

The loss of the bill, the ignorance of the plaintiff of its ever having 
had an existence, and the obstructions of all the channels of communi- 
cation between the indorser and the plaintiff, excused a demand upon 
the drawees. I t  would be a great hardship and a perversion of justice 
to hold the plaintiff to a loss of his debt where events, over which he 
had no control, morally and physically prevented his giving notice to 
and making a demand of the drawees, when the failure to do so has 
worked no injury to the defendant. The law does not require impossi- 
bilities. But the drawees did not hold the fund adversely to the plaintiff. 
They simply had no notice of his claim, and therefore were justified i n  
paying over the fund to the order of the defendant, their principal. 
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As betwecn the drawer and drawces without notice, the withdrawal 
of the fund by the fornlcr was rightful. Was this act wrongful as to 
the plaintiff, and did i t  of itself give hiin a cause of action and set the 
statute in motion? 

We are now in  a court of equity, where we are to detern~ine the 
nature and effect of this act of resuming the possession of the 

(141) fund by the defendant in  the light of all the facts admitted by 
' 

the demurrer. 
Wc havc before seen that as between the plaintiff and the defendant, 

the former had zn equitable lien apon the fand now ir, the bards of the 
latter. The law presumes that this lien and trust subsist, and they do 
subsist until they are terminated by some act showing the unequivocal 
purpose of thc defendant to terminate that relation between the parties. 
Once a trust, always a trust. The Court is therefore slow to put an end 
to a trust, or allow the parties to do so, before the obligations ~f i t  are 
performed. I t  will, in the interest of justice and fair dealing and to 
prevent manifest wrong, construe all acts in themselves equivocal, con- 
sistently with thc contract of the parties, so as to uphold and not destroy 
the lien. While it is true that the drawees, Montel 65 Bartow, not having 
bcen fixed with notice of the bill drawn upon the fund in their hands, 
mere in  no default in paying i t  over to the defendant, it is yet clear 
that had they retained i t  until the bill, its loss, and the partics to it, had 
been ascertained as described in  the complaint, they would have been, 
after notice, amenable to the plaintiff upon the equitable assignrncnt 
to him. 

I t  is difficult to see how the defendant, who is in privity with the 
drawees, can put himself in a better position than they, by repossessing 
himself of the fund. 

To give his act that effect would be to allow him to take advantage of 
his own wrong. I f  the bill was originally an equitable assignment of 
the fund in the hands of Montel & Bartow, i t  cannot be less so of the 
same fund in the drawer's hands. I t  is equally affected still. The 
drawer cannot by any equivocal act divest himself of the lien impressed 
upon the fund by himself. His  act in  resuming the fund is easily 
explained, withoul imputing to him any purpose to put himself in 
hostility to his contract in assigning the fund. Indeed, by taking the 
fund out of the hands of his agents, and into his own, he enabled him- 

self the more effectually to discharge his liability upon the bill. 
(142) The fund has remained five years in the hands of his bankers, 

Monte1 & Rartow, uncalled for by the plaintiff. I t  might never 
be called for. Between hirnsclf and his bankers Ire was entitled to it. 
His  bankers might fail and he be called upon to make good the loss. 
His  purpose might have been the honest one to see that the fund set 
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apar t  by him for the payment of the bill should be applied to that pur- 
pose upon the proper presentation of the plaintiff's claim. When he 
resumed possession of the fund he did not avow any claim to it adverse 
to the plaintiff, or to the previous assignment he had made of it. Until 
the contrary appears, the law presumes that an act in itself, at most, 
equivocal, was done for an honest and not a dishonest purpose and in 
violation of the precepts of justice and morality. By repossessing the 
fund, the defendant became in effect both the drawer and the drawee 
of it, with the presumption in his favor that he held it only until a 
demand by the holder of the bill. This presumption lasted until the 
demand was made upon him, to wit, May, 1876, when for the first time 
he claimed adversely and refused payment. Then and not before was 
the bill dishonored, and the plaintiff put to his action. 

Prior to that time we think the plaintiff was excused for nonpre- 
sentment and nondemand. If an excuse is available at  all, its benefits 
must be coextensive with its subsistence without regard to its duration. 
I t  is true that the period here was long, perhaps longer than any pre- 
sented in the books, but the facts of the case are remarkable and excep- 
tional, and the mere lapse of time of itself cannot prevent the application 
of the same reasons constituting "excuse," to this case, as to all others. 
We do not see that any principle of law or rule of equity is violated in 
holding the defendant accountable for the money of the plaintiff, which 
he has in  his pocket and refuses to pay him. The action having 
been instituted within three years from the demand, the statute (143) 
of limitations cannot avail the defendant. 

We have expressed our opinion upon a plea of the statute as a bar 
to the action, because the question has been fully argued as though it 
was properly before us, and because the parties desired our opinion as 
necessarily affecting the further prosecution of the action. For  it has 
been expressly decided by this Court that under our Code, where the 
statute of limitations is relied on as a defense, it can be taken advantage 
of only by answer. The objection cannot be taken by demurrer. Greefi 
v. R. R., 73 N. C., 524. 

No citation of authorities has been made in the course of this opinion. 
The general principles governing such cases will be found fully dis- 
cussed in the elementary works upon the subject, by Story, Parsons, and 
Daniel. See Story on Prom. Notes, secs. 257, 262; Eq. Jurisprudence, 
sec. 1044 and notes ; 1 Parsons on Notes and Bills, 332, 461, and ch. 11 ; 
1 Daniel on Neg. Instr., seep. 21, 22; 2 Daniel, secs. 1173, 1181 ; Row v. 
Dazuson, 3 T. and W. Leading Cases in  Eq., 212, and the exhaustive 
notes thereto. Also, Maundeville v. Welsh, 5 Wheat., 286; Tieman v. 
Jackson, 5 Pet., 580; Winter v. Drury, 5 N .  Y., 525; Harris v. Clark, 
3 N. Y., 115; Harrison. v. Wlliamon, 2 Edw., ch. 438; Cowperthwaite 
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v. Shefield, 3 Const., 243 ; Bankv. Bogy, 44 No., 13 ; Windham Bank v. 
Norton, 22 Conn., 213. 

SXITH, C. J., dissenting: While I concur in the disposition made by 
the Court of this cause, on the authority of Green v. R. R., 73 N. C., 
524, I think the plaintiff's action is barred by the statute of limitations. 

When the defendant withdrew and appropriated to his own use the 
fund which by his draft he had assigned to the plaintiff, he violated an 
implied contract that the money should remain to meet the draft, and 
became instantly liable to an action. 

Nor was the operation of the statute suspended until he knew 
(144) of the defendant's receiving and misapplying the money, as under 

the former practice his remedy would have been an action at  law, 
and not exclusively if at  all cognizable in a court of equity. C. C. P., 
see. 34 ( 9 )  ; Blount v. Parker, ante, 128. 

RODXAN, J., dissenting: I concur in  the opinion of the Court i n  
every respect except that I think the statute of limitations bars the 
plaintiff's recovery. When defendant received the money from Monte1 & 
Bartow, he took what was the property of the plaintiff, and the statute 
began to run from that time. I t  is immaterial that it had become the 
property of the plaintiff by an assignment, which would be recognized 
as an assignment only in a court of equity. I t  passed a legal estate and 
did not create a trust. 

The defendant took the property tortiously, as between him and the 
plaintiff, and held it adversely, as any other trespasser or disseizor 
does. H e  did not take i t  as agent or trustee for the plaintiff. If he 
did, every other man who takes another's property without his knowl- 
edge takes it as his agent or trustee. 

I n  Blount v. Parker, ante, 128, it is held that the fact that the owner 
of the property was ignorant of the trespass will not prevent the statute 
from running. The statute of limitations is based upon the opinion 
that it is better that a just right shall sometimes be lost than that claims 
shall be made after the times fixed by the statute, which defendants may 
be unable to disprove, however false. I t  is a statute of repose. 
PER CUEIAM. Judgment affirmed. 

Cited: Lynn v. Lowe, 88 N.  C., 483; Hawes v. Blackwell, 107 N. C., 
201; Howell v. Manufacturing Co., 116 N. C., 812; King v. Powell, 
127 N. C., 11. 
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(145) 
W. A. SOSSARIAN ASD OTHERS v. THE PAMLICO BANKING AND 

INSURANCE COMPANY. 

f ire  Insurance-Condition of Forfei ture iri Policy. 

In an action to recover on a policy of fire insurance, where it appeared that 
the policy contained a condition that "when property (insured by this 
policy) or any part thereof shall be alienated, or in case of any trans- 
fer or change of title to the property insured or any part thereof or 
of any interest therein, without the consent of the company indorsed 
thereon, . . . this policy shall cease to be binding upon the company," 
and that the plaintiff after the issuing of the policy had mortgaged the 
property insured, with power of sale, etc.: Held, that the policy was 
thereby forfeited and the plaintiff was not entitled to recover. 

ACTION to recover the amount of a fire insurance policy, tried at  Fall 
Term, 1877, of IREDELL, before Cloud, J .  

The plaintiff insured with the defendant a certain stock of goods 
which he then had in a certain storehouse in Iredell County, against 
damage by fire, from noon on 20 November, 1875, to noon on the same 
day, 1876. On 16 November, 1876, the stock of goods was totally 
destroyed by fire. The policy of insurance contained, among other 
terms and conditions, the following : 

"V. When property (insured by this policy) or any part thereof shall 
be alienated, or in case of a n y  transfer  or change of t i t le t o  the property 
insured, or a n y  part thereof,  or of a n y  intered therein, without the 
consent of the company indorsed thereon, or if the property hereby 
insured shall be levied upon, or taken into possession or custody on any 
legal process, or the title to or possession be disputed in any proce,eding 
at  law or in equity, this policy shall cease to be binding upon the 
company." 

On 17 May, 1876, the plaintiff being indebted to Cohen & Rosler in  
$881.95, mortgaged the goods aforesaid and also a certain piece of land 
and other personal property to them, with power to sell the prop- 
erty if the debt was not paid by 1 October, 1876, on giving (146) 
twenty days notice of the sale. This mortgage was duly registered. 

His  Honor was of opinion upon these facts that the plaintiff could 
not recover, and he thereupon submitted to a nonsuit and appealed. 

R. F. Arm,field and J o h n  Devereux, Jr. ,  for plaintiff. 
S h i p p  & Bai ley  for defendant.  

RODMAN, J., after stating the facts as above: To cite and analyze the 
numerous cases to which we were referred on the argument would be a 
labor without any useful result. They may be found collected in May 
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on Insurance and in  the briefs of the counsel. They generally turn on 
the language of the condition under which a forfeiture of the policy 
is claimed to have been incurred. I t  has been held that under a condi- 
tion against alienation no forfeiture is incurred by mortgage of the 
property, at least not until foreclosure, although the right to redeem 
has been lost at law and turned into an  equity. This is because in many 
of the Northen States a mortgage is not regarded as creating an estate 
in the mortgaged property, but merely a lien on it. A somewhat differ- 
ent view has been commonly taken in this and other States. But we 
were referred to no case in  which it was held that giving a mortgage did 
not work a forfeiture, where the terms of the condition were as com- 
prehensive as they are in this case. 

There are two considerations on which it seems 10 me the 
(147) question of forfeiture may always be fairly and reasonably 

decided : 
1. Does the making of a mortgage come within the words of the 

condition as commonly understood? I f  it does not, a forced meaning 
should not be put on the words in favor of the company; while if it does, 
the natural and usual meaning must be allowed to them, notwithstanding 
the conditions are in fine print, if it be legible. 

I f  in deference to what seems the ~veight of decision we admit that a 
mortgage is not an alienation even after a forfeiture of the legal estate 
by nonpayment of the debt at  maturity, yet it must be considered under 
such circumstances as making a material change in the interest of the 
insured in the property; at least as much as a levy upon and seizure 
of the goods under execution, which is specially named as a ground of 
forfeiture. Both, at  law, take the property out of the mortgagor and 
vest i t  in another person ; while in substance both are merely liens, from 
which the property may be exonerated by payment. 

2. When, as in this case, the making of a mortgage comes within the 
apparent meaning of the words in the condition of forfeiture, i t  is proper 
then to consider whether there is anything in  the nature of the contract 
or in the purposes for which it was entered into to control this apparent 
meaning and restrict the words used. A reason why the company 
might intend to, and might prudently require that any diminution of 
the interest of the insured, in the property should work a forfeiture, 
unless consented to by it, is obvious. No company will generally insure 
property for its full value. To insure it for more than its value is justly 
regarded as hazardous and an inducement to fraud. A company looks 
to the amount of interest in property which an insured has at risk as a 
principal reason for expecting from him care and watchfulness to pro- 
tect it from loss. Every diminution of the interest of the insured 
tends to diminish the watchfulness which is impliedly stipulated for, 
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and  when that  interest is substantially wholly parted with in (148) 
a n y  manner, i t  is equivalent to an absolute alienation, which is 
admitted to be a ground of forfeiture. I n  many cases a mortgage on 
property to i ts  value, or  for  even less, is  substantially an  alienation; 
f o r  although after  a loss of the property the debt o r  the residue of i t  
would continue owing, yet the insured might little regard his mere 
personal liability. A t  all events, i t  is neither unreasonable nor unjust 
to introduce i n  a policy such a condition of forfeiture. There is nothing 
i n  i t  to  lead to a suspicion of fraud or deception on the insured, and 
having deliberately and knowingly entered into it, there is no more 
reason why it should not be enforced against him than the ternis of any 
other contract would be. 

PER CURIAM. Affirmed. 

Cited: Biggs v. Insurunce Co., 88 R. C., 143 ; Gerringer v. Insurance 
Co., 133 N. C., 412; Modlin v. Insurance Co., 151 N.  C., 41;  Watson v. 
Insurance Co., 159 K. C., 640; Roper v. Insurance Co., 161 N.  C., 155. 

J O H K  C. McCRAW, TRUSTEE, V. T H E  OLD NORTH STATE INSURANCE 
COMPANY. 

Fire Inm~raace-Premium .Notes-Stipulation of Forfeiture- 
Waiver-Estoppel-Evidence-Contemporaneo us 

Declarations. 

1. Where in an action to recover upon a policy of fire insurance, the testimony 
of P. (one of the parties insured) was attacked by proof of declarations 
made by him during the progress of the fire, whereupon P., on being 
recalled, testified that he had made such declarations 17-hile excited and 
confused by the fire, without reflection, etc.: Held, that other declara- 
tions of P. as to the state of his mind, made to another witness during 
the continuance of the fire, were contemporaneous with the first, and ad- 
missible in evidence. 

2. In such case evidence that shortly after the fire the condition of P. was 
such as to excite the attention of one of his friends, who i11 considera- 

.tion thereof advised P. to take a drink of liclnor, was relevant and ad- 
missible. 

3. Where, in such action, it appeared that the premium for the insurance 
was not paid in cash, but a note given therefor, and the policy con- 
tained a stipulation that "no insurance shall be considered as binding 
until the actual payment of the cash premium; but where a note is given 
for cash premium, it shall be considered a payment, provided the notes 
are paid when due, and it is hereby stipulated and agreed by and between 
the parties that in case of loss or damage by fire to the property herein 
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insured, and the note given for the cash premium or any part thereof 
shall remain unpaid and past due at the time of such loss, this policy 
shall be void" : it was Held (the mid note having been past due and 
unpaid at  the time of the fire), that evidence that the defendant com- 
pany by previous transactions with the plaintiff and others had extended 
similar notes would warrant a jury in coming to the conclusion that the 
defendant was estopped from denying an agreement for extension and 
insisting upon a forfeiture. 

4. If an insurance company intentionally by language or conduct leads its 
policyholders to believe that they need not pay their premium notes 
promptly, and that no advantage will be taken of the failure, it is equiva- . 
lent to an express agreement to that effect, and is a waiver of any for- 
feiture expressed in the policy therefor. 

(150) APPEAL from Buxton, J., at Spring Term, 1877, of WARREN. 
This action was brought by plaintiff as trustee of Perkinson &- 

Nicholson to recover the sum of $2,000, the amount of a policy of insur- 
ance issued by the defendant company to Perkinson & Nicholson, on 
27 October, 1874 (and continued in  force by renewals), insuring their 
storehouse and stock of goods in  Warren County. The amount of the 
premium ($30) was not paid in  cash, but a note was given therefor, 
payable on 1 February, 1876, to keep the policy in force from 27 
October, 1875, to 27 October, 1876, and the defendant gave the ordinary 
renewal receipt. The property covered by the insurance was destroyed 
by fire on 11 April, 1876. No part of said note was ever paid, but the 
amount was tendered to the defendant after the fire, and refused. The . policy contains the following provision : "No insurance, whether originax 
or continued, shall be considered as binding until the actual payment of 
the cash premium; but when a note is given for cash premium, it shall ' 

be considered a payment, provided the notes are paid when due; and 
i t  is hereby expressly stipulated and agreed by and between the parties 
that in case of loss or damage by fire to the property herein insured,. 
and the note given for the cash premium, or any premium, or any part 
thereof, shall remain unpaid and past due at  the time of such loss or 
damage, this policy shall be void and of no effect." 

Perkinson testified that B. F. Long, the general manager and secre- 
tary of the company, had agreed by par01 with him to extend the time 
of payment of said note for ninety days after its maturity; that in 
previous transactions with the company the time for payment of similar 
notes had been extended, and that when he first asked for  this indul- 
gence, he requested said Long to give him some written evidence of the 
extension, and that Long replied, he only made a minute to that effect 
in  a book kept for that purpose. 

Long testified that the time of payment of this particular note 
(151) had not been extended, and admitted the custom and manner of' 
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extension as stated by Perkinson; that the conversation about extending 
the time on this note occurred in  his office, and i t  was his universal habit, 
so far  as he could remember, when extending the time of payment of a 
premium note, if he was in his office, to make a minute of the fact in  his 
book of bills receivable; and that this book had no entry in i t  extending 
the time upon the note in  question. He  then testified as to the manner 
of conducting the business of the company in respect of extension of 
time upon such notes, etc. 

Davis, a witness for the defendant, testified that at the fire "he asked 
Perkinson if the property was insured; and he replied, he did not know; 
he did not think i t  was; he was afraid he had let the time pass by; he 
had asked Nicholson to attend to it, and did not know whether he had 
done so or not." Another witness testified "that he, also, immediately 
after the fire, asked Perkinson about his insurance, and he replied, he 
could not tell, but he did not think he would have neglected so important 
a business; that Mr. Nicholson had gone to Warrenton to see about it." 
Perkinson was then recalled, and stated "that he was so excited and 
confused by the fire, he at  the time had no recollection of the agreement 
to extend the payment of the premium note; that he had responded to 
the inquiries without reflection and at  a time of great excitement and 
distress"; and to corroborate this explanation, the plaintiff introduced 
one Fitz, and proposed to show by him that while the property was 
burning he also asked Perkinson if it was insured, and that "he replied, 
he did not know; his mind WRS so confused and excited, he could not 
recollect." Upon objection, this evidence was excluded by his Honor on 
the ground that the declaration was made, if made at all, at a different 
time from the declarations testified to by Davis and the other witness. 
The witness, however, was allowed to say that Perkinson ap- 
peared to be much disturbed and depressed. The plaintiff also (152) 
offered to show "that shortly after the fire had subsided Perkin- 
son's mental condition was such as to excite the attention and remark 
of one of his friends who had come to see him, and to call for the advice 
of this friend, that he was so much affected it would be better for him 
to take a drink of liquor." This was objected to by defendant, and 
excluded. 

The plaintiff asked the court to charge "that a forfeiture by reason 
of the nonperformance of a condition subsequent was not favored, and 
the waiver of the forfeiture by the company might be inferred from the 
dealing of the company with the insured, and from the known custom 
of the company with reference to matters insisted on as working the for- 
feiture, as well as i t  might result from express agreement." His  Honor 
responded: "The forfeiture for nonpayment of premium note at  maturity 
is a provision in favor of the insurance company, which they may waive 
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by an  express agreement for an extension; and such agreement, if made, 
needs no consideration to support it." Verdict for defendant. Judg- 
ment. Appeal by plaintiff. 

Moore & Gatling for p la in t i f .  
J .  B. Batchelor, C. A. Cook, and L. C. Edwards  for defen&nl. 

RODMAN, J. The plaintiff was not entitled to a jud,mcnt upon t h e  
verdict, because the jury found that the company had not extended the 
iiine for the payment of the premium note; and by the terms of the 
policy in such case i t  was void. We think, however, he is entitled to 
a new trial for the reasons which we proceed to state: 

1. Perkinson, one of the owners of the property insured, had givcn 
evidence tending to prove that the company by its agent had agreed 
to extend the time for the payment of the premium note for ninety 

days after 1 February, 1876. To weaken this evidence, the 
(153) defendant put in evidence declarations of Perkinson made while 
\ ,  

the fire was in progress, tending to prove the contrary, and that 
the policy had become void by his neglect to pay the premium note when 

1 it had become due. To explain these dkclarations, Perkinson was re- 
called and stated that during the fire he was excited and confused; that 
he had answered the questions put to him without reflection, arid did 
not then remember that the time for paying the premium note had been 
extended. To support this testin~ony of Pcrkinson, the plaintiff called 
in one Pitz, and proposed to show by hirn that while the firc was burn- 
ing he also asked Perkinson if the property was insured, and that Per- 
kinson had replied that "he did not know; his mind was so confused 
and excited he could not recollect." This testimony of Fitz was objec'ted 
to and excluded by the judge, and plaintiff exccptcd. The judge, how- 
ever, allowed Fitz to say that Perkinson appeared inuch disturbed and 
depressed. 

The ground of the objection was that this declaration to l7' 41tz was 
not eontcmporancous with those previously proved, and could not, there- 
fore, qualify or explain thcm. However that niight be, if the declara- 
tions had been as to some other subject, we are of opinion that they 
ought to have been received. Declarations as to the present state of 
the feelings or health are alway's competent when this is the question; 
and these were so nearly contemporaneous with those previously proved, 
and while the same state of circurnstaiiccs continued, that they rnllst 
reasonably be considered, in reference to the purpose for which they 
were introduced, as contemporaneous. 

2. The plaintiff then offered to prove that shortly after the fire had 
subsided, Perkinson's mental condition was such as to excite the attcn- 
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tion and remark of one of his friends. who, in consideration of it. 
advised him to take a drink of liquor. This w&s objected to and 
excluded, and plaintiff excepted. We think this evidence was (154) 
competent. I t  consists of two parts: one, as. to the actual con- 
dition of Perkinson's mind, which was certainly competent; and the 
other. as to the advice of his friend, which was relevant as tending to 
show'to what extent the witness thodght Perkinson's mind was affected. 
When evidence tends fairly to prove the matter in dispute, although 
it may be by itself weak, courts are not disposed to reject it. The 
jury will pass on its collective weight. 

3. The plaintiff requested the judge to instruct the jury that a for- 
feiture by means of the nonperformance of a condition subsequent 
was not favored; and the waiver of the forfeiture by the company might 
be inferred from the dealing of the company with the insured, and 
from the known custom of the company with reference to matters in- 

L " 
sisted on as working the forfeiture, as well as it might result from 
express agreement. This the judge declined to do, and instructed the 
jury that "the forfeiture for nonpayment of the premium note at - - 
maturity is a provision in favor of the insurance company which they 
may waive by an expyess agreement for an extension, and such agree- 
ment, if made, needs no consideration to support it." 

Substantially, the only matter in dispute between the parties was as 
to the extension of the premium note for ninety days after i t  fell due. 
There was the evidence of Perkinson to the effect that there had been 
an express agreement for extension; and it might have been, and prob- 
ably was argued, that there was in the testimony of Long matter which 
supported Perkinson. Independently of this, it was agreed for the 
plaintiff that the course of dealing by the company with Perkinson, and 
with other policyholders to his knowledge, as testified to by Long, 
estopped the company from denying an agreement for extension, and 
from insisting on a forfeiture. As there is to be a new trial, it 
will be sufficient to say that there was evidence upon which the (156) 
jury might, under proper instructions, hare come to this con- 
clusion. Long stated the course of dealing. H e  also stated that the 
company thought it good policy not to urge the prompt payment of 
the premium notes, as while they lost nothing by it, they were not dur- 
ing such indulgence bound for any loss. I t  is scarcely necessary to 
say that such a course of dealing with such a view, which could not 
have been known to the insured, was unfair and calculated to deceive 
them. I t  was also a mistake in law; for it cannot be doubted that if 
a company inte?tionally by language or conduct leads its policyholders 
to believe that they need not pay their premium notes promptly, and 
that no advantage will be taken of the failure, i t  is equivalent to an 
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express agreement to that effect, and is a waiver of the forfeiture. I t  
will be sufficient in support of this doctrine to cite May on Insurance, 
secs. 360, 361, and the cases there referred to, which fully sustain it. 

The judge by his instru~tion in effect says that there can be no waiver 
except by an express agreement, and deprived the plaintiff of any bene- 
fit from the other view of the case. He  also omitted to inform the 
jury that the company was bound by the acts and representations of 
its general agent within the line of his employment, a proposition of 
law which the plaintiff had urged and the defendant had denied. May 
on Insurance, secs. 143, 144; Insurance Co. v. Wilkinson, 13 Wall., 222. 

This case differs essentially from Ferebee v. Insurance Co., 68 N .  C., 
11, in which the agent agreed to receive payment of the premium in 
a debt owing by himself, which could not be supposed to be within the 
scope of his agency, and the company had notified the plaintiff that the 
premium must be paid or the policy would be forfeited. 

PER CURIAM. Venire de novo. 

Cited: Wood v. A. R., 118 N.  C., 1065; Tlay 2.. Association, 143 
N. C., 259; Rank ?*. IIay, ibid. ,  336; Murphy v. lnsurancc Co., 167 
N. C., 336. 

K. M. C. WILLIAMSON v. LOCK'S CREEK CANAL COMPANY. 

Riparian Proprietor-Action for Damages for Diverting Water 
-Lock's Creek Canal Company-Practice-Assignment 

of Error in This Court-Liability of Individual 
Corporators-Parties. 

1. A proprietor of land, through which a water-course flows, has a right to 
. a reasonable use of water, provided he does not by his use of it mate- 

rially damage any other proprietor of land above or below. 
2. In' an action for damages for diverting water from a stream flowing 

through plaintiff's land and used by plaintiff, brought against the owners 
of land above, the plaintiff is not required to show his right to use the 
water by grant or prescription. 

3. $he right of the plaintiff in such case to recover damages is not affected 
by the fact that the defendants gave him notice of their intention, under 
the provisions of an act of the General Assembly, to drain the swamp 
above him. 

4. No error can be assigned in this Court on appeal which was not assigned 
in the court below, except (1) the want of jurisdiction in the court 
wherein the trial was had, and (2 )  that the complaint does not contain 
a sufficient cause of action. 

104 
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5. The act of 1871-2, ch. 129 (r&nacting ch. 75, Laws 1866-7, incorporating - 
the Lock's Creek Canal Company), authorizes the drainagc of the swalul). 
provides how the advantage accruing to owners of land in the swamp 
may be assessed, etc., but provides no compensation to any one damaged 
by the draining: TIeld, in an action by the owner of land below the 
swamp damaged by the diverting of a flow of water in a stream running 
from the swamp through his land, that the plaintiff is entitled to recover 
damages against the individual members of the corporation acting under 
the powers conferred in the act, as well as against the corporation it- 
self. 

6. In such casc no st:itutory remedy has been provided for the plaintiff, and 
his remedy by ail action for damages exists as a t  comiiloil lam. 

ACTION, for damages, commenced in Cumberland, and removed to 
and tried at  Fall Term, 1877, of MOORE, before Seymour, J. 

Thc facts are sufficiently stated by Mr. Jusfice Rodman i n  delivering 
the opinioil of this Court. 

The counsel for defendant requested the court to charge: (157) 
I. That the plaintiff was not entitled to recover, because he is 

presumed to have used the water with notice that at  some time the 
swamp would be drained; certainly he is not entitlcd to recover for a 
diversion of water which became necessary by reason of the addition 
of machincry erected after defendant's charter. Declined. 

2. That the plaintiff is not entitled to recover, because he has faiIed 
to show twenty years uninterrupted occupation or use of the water, 
in  himself or those under whom he claims. Declined. 

3. That if the water diverted was surface water, the plaintiff is not 
entitled to recover. Given. 

4. That plaintiff cannot recover against the individual defendants. 
Declined. 

I t  is not deemed necessary to set out the instructions of his Honor, 
as they are not reviewed here, except as to one point, which sufficiently 
appears in  the opinion. 

Under the instructions given, the jury returned a verdict for the 
plaintiff. Judgment. Appeal by defendant. 

S. W. Hinsdale a.nd N. W.  Ray foo plaintiff. 
MeRa,e & Broadfoot for defendant. 

RODMAN, J. This action was brought by the plaintiff, the owner of 
a mill on the outlet from a certain swamp, called Flat Swamp, to 
recover damages against the canal company, McKeithan, president of 
the company, J. M. Williams, one of the directors, and Devane, the 
contractor who executed the works complained of, for diverting a 
water-course formed by the union in or on an edge of the swamp of 
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WILLIAMSON u. CANAL CO. 

Lock's Creek and Evans' Creek, the united waters of which run, as it 
is claimed, through the swamp, between defined banks, and with waters 
from other sources running through the swamp form the stream on which 

the plaintiff's mill is situated. The diversion, i t  is alleged, was 
(158) effected by cutting a canal from, at, or near the point where 

Lock's Creek and Evans' Creek enter the swamp, to a point on 
the Cape Fear River above the plaintiff's mill, and thus diverting a con- 
sideraMe part of the water, which was accustomed to flow and naturally 
did flow bv the plaintiff's mill, from its natural and accustomed course, 
to the da;age of the plaintiff.' 

The plaintiff in his complaint alleges that his mill is an ancient one, 
etc. But this, taken in connection with the rest of the complaint, we 
take to be surplusage. The plaintiff was probably induced to insert this 
in his complaint by amendment, by reason of some observation in the 
opinion of the Court when this case was before us heretofore (76 N. C., 
478). But those remarks were evidently based on the idea, which was 
not inconsistent with the facts as they then appeared, that the plain- 
tiff by his mill obstructed the outflow of water from the swamp, and 
ponded water on the lands of the defendants, a right which could be 
acquired only by grant or prescription. But as the case now appears, 
although the plaintiff says that his is an ancient mill, he does not claim 
any right to pond water on the land of the defendants, or to obstruct 
its flow from their land, or any other right by prescription. Neither 
he nor the defendants allege that he does so pond it, or obstruct its 
natural flow. The plaintiff claims only on the ground that as a riparian 
proprietor he has a right to use the water of a natural water-course 
as i t  flows through his lands, and had appropriated i t  to a lawful use 
before the act complained of. 

The defense to this claim in substance is: 
1. That there is no water-course in the legal sense of the term, that 

is, with well defined banks, flowing through the lands of the defendants 
or of those whom they represknt, to the lands or mill of the plaintiffs. 

2. That in the interest of agriculture they, as owners or as represent- 
ing owners of land in  Flat Swamp, have a right at  common 

(159) law, or by virtue of certain acts of Assembly, to drain off from 
their lands the surface w a t e ~ ;  and that this term ('surface water" 

includes not only the water which falls on their land in rain, but also 
all water which overflows the banks of the water-course (if any) flowing 
through their land to the mill of the plaintiff, and all which soaks or 
percolates through the banks of said water-course (called in the South, 
and perhaps elsewhere, seepage water), and that this right extends not 
merely to freeing the very top or surface of their land from such water, 
but to freeing it to a depth sufficient for the purposes of agriculture, 
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or greater if need be, for wells, etc., and this, although i t  may inci- 
dentally draw from the water-course a material quantity of water which 
would otherwise flow down i t  to the plaintiff's mill; and any darnage so 
resulting, being rightful, is in law language "&mnurn absque injuria." 

Such, as we conceive, is the contention of fact and right between 
these parties. 

1. Speaking generally, we take i t  to be clear that every proprietor 
of land through which a water-course flows has a right to a reasonable 
use of the water, whether for power to turn a mill, or for watering his 

- 

stock, or irrigating his lands, etc.: prc?!ided he does not by his use of 
it materially damage any other proprietor above or below. Of course, 
the rights of such a proprietor would be liable to be liinitcd by the 
just rights of any proprietor above or below. Taking this to be so, 
the complaint discloses a sufficient cause of action without reference to 
the question of the mill being an ancient one, liable, however, to be 
defeated by any sufficient defense. The jury under the instructions of 
the judge passed upon the material allegations of the complaii~t, and 
we are now callcd on to examine into thepopr ie ty  of these instructions, 
as fa r  as we may, according to establish rules. 

2. I t  is admitted that the propriety of the judge's rcfusal to (160) 
give the instructions specifically asked for by the defendant is 
opcn to review here. 

We are of opinion that those instructions were properly refused. 
Without discussing them se~iatim, it will be sufficient to say that they 
are all founded on the idea that the plaintiff was bound to move a 
right to use the water as he did, either by grant or prescription, or 
or1 the idea that the giving of notice by defendants, either by the charter 
of the canal company or otherwise, in some way impaired thc right 
of the plaintiff over the water-course. 

I t  has been seen that the right claimed by the plaintiff in Elis com- 
plaint is not claimed by virtue of any grant, but under his rights as 
a proprietor of both banks of the stream on which his mill is situated ; 

I and I cannot conceive of any principle on which a notice from defend- 
ants that they intended to drain the swamp could operate to diminish 
any right which the plaintiff' previously had to the use of the water- 
course which might be affected by the drainage. 

Probably the defendants were misled, as the plaintiff was, by tbc 
interpretation which they put on the language of the Court when the 
case was last here; but it does not appear that this misconception pre- 
vented them from availing therriselves as far  as they could of any sub- 
stantial grounds of defense. 

3. The counsel for the defendants havc urged in this Court that the 
instructions of the judge were positively erroneous in several aspects; 
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but i t  does not appear that they excepted to any part of those instruc- 
tions in the court below. 

We believe it is the general, if not universal, practice of courts of 
appeal to permit no errors to be assigned before them which were not 
assigned in the court below, except that the court in which the trial 

was had Bad no jurisdiction of the action, and that the complaint 
(161) contains no sufficient cause of action. 

Our appeal is a substitute for the old writ of error, and our 
case stated for a bill of exceptions. The very name bf this last implies 
that the exception to the ruling or other act of the judge must have been 
taken in the court below; and the older authorities hold that it must 
have been taken dwing the t r ial  and then noted and put in  form and 
presented to the judge for his seal-at least during the term. Wright 
v. Sharp, 1 Salk., 288. And this appears still to be the rule, where it  
has not been altered by statute. TVinston v. Giles, 27 Gratt. (Va.), 530. 
That i t  has not been altered by statute in this State, but has been sub- 
stantially affirmed, appears from C. C. P. (Bat. Rev., ch. IT), secs. 
238-9, and from Stout v. Woo$y, 63 N.  C., 37, which expressly decides 
the question. The reason assigned for this practice is, that i t  is proper 
to inform both the judge and the appellee of the exception while the 
error, if any, may perhaps be corrected. This reason applies with 
equal force in our present practice. I t  would be inconvenient if a party 
could apparently acquiesce in the instructions to a jury and take his 
chance of a verdict upon them, and for the first time in the appellate 
court assign errors in them. I t  may be that the instructions of the 
judge in this case were erroneous in the respects suggested by the coun- 
sel, or in others, and that the matters of defense were not properly pre- 
sented to the jury; but under the settled ~rac t ice  of this Court, we 
think that we are not at  liberty to inquire whether they were or not. 
The defendants urge that by this rule any review by this Court of the 
principal question of law in the case is precluded. That may be true. 
But the rule is not only just and reasonable in itself, but is essential to 
the administration of justice; it has been long acted on and ought to 
be well known, and this Court is not at liberty to depart from it in  

any case. Stout v. Woody, 63 N.  C., 37. 
(162) 4. There is one ruling of the judge, however, which was ex- 

cepted to below and which we are at liberty and required to 
review. The defendants asked the judge to instruct the jury that the 
plaintiff could not recover against the individual defendants, Mc- 
Keithan, J. M. Williams and Devane. This the judge refused, and in 
effect said that these persons were liable, if the company was. 

The argument for these defendants is, that they were the agents of a 
corporation created for public purposes, and that they acted within the 
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limits of the powers lawfully given to the company by the acts respect- 
ing it, and were guilty of neither malice nor negligence. 

For  this proposition they cite CooIey Const. Lim., 564. Accepting 
for the occasion the language of Cooley as a correct expression of the 
law, and admitting that the corporation was created for public purposes, 
are the defendants within the rule? Laws 1866-7, ch. 78, incorporates 
these defendants and others; authorizes them to drain Flat Swarnp; 
hv section 8 i t  ~rovides  how the advantage to the owners of land in the - 
swamp may be assessed, and requires such owners to pay the amount 
of the increased value of their lands by reason of the drainage, to the 
corporation; but i t  provides for no compensation to any one damaged by 
the drainage. The whole effect of that act was to authorize the corn- 
pany to represent the landowners in the swamp, in the present action, 
and in  others like it. Section 8 of this act may be left out of view 
as unconstitutional, inasmuch as i t  requires each owner of land to pay 
for the increase in value of his land, without regard to the cost of the 
improvement. 

No  part of this act directly affected the plaintiff. By Laws 1871-2, 
ch. 129, the previous act is substantially reikactcd, and section 5 of this 
last act gives to the company authority to proceed under sections from 
1 to 11 of chapter 39 of Battle's Revisal, t o  spcuw indemnity for 
the ezpense of dr-uining t h e  lands of nonstorkholders. Olher- (163) 
wise, this act is not material. We may say, in passing, that it 
is strange that an act so liable to criticism as this is, and which has 
already produced so much uncertainty and litigation, and done so much 
to obstruct the obiect it was intended to forward, should be continued 
on the statute-book. I t  provides a certain procedure by which ultimately 
a right may be acquired to drain the lands in any swamp on paying to 
the owner any resulting damage. IIow far  this act is constitutional it 
is unnecessary to inquire; because, if i t  be void, i t  gives the defendants 
no justification beyond what they would otherwise have; and if i t  be 
valid, i t  does not appear that its provisions were pursued in respect 
to the plaintiff. We are of opinion, therefore, that the ruling of the 
judge which wc are considering was not erroneous. The doctrine as- 
sumed above as correct does not cover these defendants, who can only 
protect themselves as the company (which is an incorporated society 
of landowners in ihe swamp) can, under its rights at  common law, which 
has been seen are not so presented to us that we can consider them. 

5. The deferlaants took another exception which is open to them i n  
this Court, to wit, that the plaintiff was confined to his statutory remedy, 
and could not pursue his common-law remedy by an action in  the 
Superior Court. That has been decided to be so with respect to per- 
sons whose lands are flooded by the dam of a public gristmill, or a re  
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taken for the purpose of a railroad company; and perhaps if any statu- 
tory remedy which he could initiate had been given to the plaintiff, it 
might be held from analogy that he was confined to it. But it will be 
seen that chapter 39, Bat. Revisal, gives him no remedy. By that 
act all the proceedings are to be begun by the company, and it is only 
when we come to section 10 that we find it provided that when dam- 
ages are assessed to any tract of land the corporation shall not enter 

upon i t  until it has paid to the owner the damages assessed, with 
(164) some exceptions important in themselves, but not material in 

this case. 
In the present case no damages have been assessed to the plaintiff, 

or could have been by any action of his; he has never been made a 
party to any proceeding for that purpose, and the corporation has not 
entered on his land and will never have occasion to do so. I t  is clear 
that no statutory remedy has been provided for this plaintiff, and hie 
remedy at common law must therefore continue to exist. 

PER CURIAM. Xo error. 

Cited: S. v. Himon, 82 N.  C., 598; Burton v. R. R., 84 N. C., 196; 
Bryant v. Pisher, 85 N.  C., 71; Daniel a. Pollock, 87 N.  C., 508; Davis 
v. Cou?~cil, 92 N. C., 732; Halstead v. Mullen, 93 N.  C., 254; Nanu- 
facturing 6'0. v. Simmons, 97 N.  C., 90; Harris v. R. R., 153 N. C., 
544; Gear v. Water Co., 127 N.  C., 349. 

STATE ON RELATIOR OF JAMES B. CHERRY, TREASURER, ETC., Y. 
E. A. WILSOK, S. R. ROSS, ARD OTHERS. 

Sheriff-General and Special Tax Bonds-Liability of Sureties. 

Where a sheriff executed a bond for the collection of general taxes and 
another bond for the collection of special taxes, it was Held, that the 
surety on the first bond was liable for any defalcation in the general 
taxes, and also liable for a ratable share and share alike with the sureties 
on the special tax bond (as if he had signed the same), for any defalca- 
tion in the special taxes. 

ACTION on an official bond, tried at  Fall Term, 1877, of PITT, before 
Cannon, J .  

The relator, as treasurer of Pi t t  County, brought this action against 
Wilson, the sheriff, and the sureties on his $10,000 bond as tax collector, 
alleging a failure to pay over the special taxes collected for 1876. The 
defendants admitted the execution of the bond, but insisted that in the 
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same year Wilson executed a bond in the penal sum of $21,000, with 
William Whitehead as surety, conditioned that he should collect the 
taxes for said county for said year and pay over the same, etc.; 
that the special tax authorized to be collected was a tax within (165) 
the words and meaning of the act of Assembly by virtue of which 
the special tax was levied; and that the bond to be given was an ad- 
ditional one, not liable for any default of the sheriff until the remedy 
upon the general bond had been exhausted, the surety to which was. 
amply sufficient. His Honor held that the defendants were liable upon 
the special tax bond. Judgment. Appeal by defendants. 

Jarcis & Sugg and Gilliam & Gatling for plaintif. 
W.  &\'. H. Smith ( b e f o ~ e  his appointment as C'hief Justice) for de- 

fendants. 

READE, J .  The defendants are primarily liable upon their bond of 
$10,000, conditioned for the collection of special taxes; and judgment 
would be entered here for the penalty, to be discharged by the payment 
of the amount of the defalcation in not paying over the special taxes, 
but the defendant Wilson had given another bond of $21,000, condi- 
tioned for the collection of the general taxes, to which these defendants, 
other than Wilson, were not parties, but to which one Whitehead was 
surety. And said Whitehead is liable for the collection of the special 
taxes as well as for the general taxes. But he is not liable upon the 
special tax bond. H e  is, howe~rer, liable to these defendants for con- 
tribution just as if he had signed the special tax bond with them. And 
there is a suit now pending before us against said Whitehead upon the 
general tax bond, one of the objects of which suit, as it is one of the 
objects of this suit, is to determine the liability of the sureties upon 
both bonds for contribution among themselves. 

Our opinion is that Whitehead is liable on the general tax bond to 
which he is surety for the defalcation in the general taxes, and 
that he is also liable on the same bond for a ratable part, share (1GG) 
and share alike, with the sureties on the special tax bond for 
the defalcation in the special taxes just as if he had signed the special 
tax bond with these defendants. 

So that the result is that Whitehead is liable for all the general taxes, 
and he and these defendants, sureties, are liable, share and share alike, 
for the special taxes. And as we were informed at the bar that it was 
desirable to adjust the liabilities of all the sureties for contribution 
among themselves, the case Tvill be remanded and this opinion certified, 
to the end that the amount be ascertained. 

PER CURIAM. Judgment accordingly. 
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STATE ON RELATION OF JAMES B. CHERRY, TREASURER, ETC., V. 
E. A. WILSON AXD WILLIAM WHITEHEAD. 

Plaintiff-Gen'eral an'd Special Tax Ron'ds-Liability of Sureties. 

The surety upon the general tax bond of a sheriff is liable for all taxes 
collected, whether general or special; and where there is a special tax 
bond executed by the sheriff, the surety upon the general bond, if the 
entire defalcation as to the special taxes is collected out of him, is 
entitled to contribution, share and share alike, from the sureties on the 
special tax bond, as if he had signed the same. 

ACTION on an official bond, tried at Fall Term, 1877, of PITT, before 
Cannofi, J .  

The relator, as treasurer of Pi t t  County, brought this action against 
Wilson, sheriff, and Whitehead, surety, on his $21,000 general tax bond 

executed in 1876, and upon the pleadings his Honor held that 
(167) the bond sued on was not liable for any loss in the matter of 

the special taxes, but was liable for the sum of $5,105.24 admit- 
ted to be due on account of the general taxes, and gat-e judgment accord- 
ingly, from so much of which as related to the defendant's liability for 
the collection of the special taxes the plaintiff appealed. 

Jar& & Sugg for plaintiff. 
Gilliam & Gatling for defendants. 

READE, J. There is error. The defendants are liable upon their bond 
of $21,000, which we will call the general tax bond, for all the taxes col- 
lected, whether general or special. The defendant surety, Whitehead, 
is therefore liable to the plaintiff not only for his principal's defalca- 
tion in not paying over the general taxes, but the special taxes as 
well. There should, therefore, be judgment here accordingly; but i t  
appears that there is also a special bond for $10,000 for the collection 
of the special taxes, to which defendant Whitehead is not surety, but 
other persons are. These other persons, sureties on the $10,000 bond, 
are jointly liable among themselves, and the defendant Whitehead is 
jointly liable with them, for the defalcation of their principal in not 
paying over the special taxes, just as if Whitehead had signed the 
$10,000 bond with them. 

So that if the whole defalcation for both general and special taxes 
be collected out of Whitehead in this suit, he would be entitled to contri- 
bution from the sureties on the $10,000 bond, in so far  as the special 
taxes are concerned. And as another suit is pending before us on the 
$10,000 bond, and as we are informed at the bar that the object of the 
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suits was to ascertain the liabilities of the sureties among themselves, 
the case will be remanded and this opinion certified, as will also be 
'in the other case and the opinion therein, to the end tha t  there 
may be judgment in this case for the penalty of $21,000 against (168) 
the defendants, to be discharged upon the payment by these de- 
fendants of the amount of defalcation in  the general taxes, and a 
ratable par t  by the defendant Whitehead with the sureties on the 
$10,000 special tax bond for the amount of defalcation in  the payment 
of the special taxes, share and share alike, as if Whitehead had signed 
the $10,000 bond with the other sureties. Bu t  the sureties to the special 
tax  bond shall contribute nothing towards the payment of the defalca- 
tion in  the  general taxes. See preceding case. 

PER CURIAAI. Reversed. 

JOSEPH P. PRAIRIE 4 N D  OTHERS r. J. M. WORTH, PUBLIC TREASURER. 

Sheriff-Oficial Bond-Liability of Xu~eties-Extension of Time 
for Settling Taxes. 

1. The act of the General Assembly (Laws 1873-4, ch. 4)  extending the time 
of sheriffs wherein to settle their State tax accounts, on condition that 
three-fourths of the taxes due shall be paid within the time required by 
law, did not operate to discharge the sureties upon their official bonds, 
whether the condition of the act was complied with or not, and whether 
or not such sureties had notice of the extension. 

2. Nor can the plaintiffs (sureties on such bond) take any benefit under the 
resolution of the General Assembly of 6 February, 1874, extending time 
for the settlement of the one-fourth due, for the reason, among others, 
that the condition contained in the resolution that certain costs should 
be paid does not appear to have been compliecl with. 

3. A sheriff takes office and executes his bonds subject to the power of the 
Legislature to control its duties as the public good may require. The 
power which imposes the burden of taxation can legally indulge, mitigate, 
or suspend the assessment and collection of its revenues; and every col- 
lecting oficer accepts office and gives bond affected with notice and 
subject to the exercise of this right of sovereignty. I t  enters into and 
becomes a part of the contract with the State and is as binding upon 
the bondsmen as any express condition of the bond. 

APPEAL from Buzton, J., at  J u n e  Special Term, 1877, of WARE. 
This action was originally brought against David A. Jenkins, Public 

Treasurer, and after his term of office expired, the present defendant 
(his successor) was made a party. The plaintiffs insisted that  i n  con- 
sequence of the effect of the act of Assembly in extending the time for 
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(110) the collection of taxes, they, as sureties upon the bond of T. F. 
Lee, sheriff of Wake County, who had failed to pay taxes col- 

lected for a certain period, were (not having had notice of said ex- 
tension) discharged from all liability in respect thereto, for that the 
forbearance to the principal released the surety; and they demanded 
judgment that the Public Treasurer be enjoined from proceeding further 
to enforce the execution of a judgment which had been obtained against 
them as sureties aforesaid in consequence of the default of their prin- 
cipal, and that said judgment may be declared void. 

His  Honor held that said judgment be vacated, and that the Public 
Treasurer be perpetually enjoined from collecting the sume. From this 
ruling the defendant appealel. 

J.  B. Batchelor and Btrdger & Devereux for plaintiffs. 
W .  AT. H. Smith (before his appointment as Chief Justice) for de- 

f endant. 

BYNUM, J. This case is now before the Court upon its merits, the 
preliminary questions made in it having been decided when the case 
was formerly before us. Prairie v. Jenkins, 75 N. C., 545. 

The plaintiffs are sureties upon the bond of the sheriff of Wake 
County, for the collection of the public taxes, which bond was executed 
to the State on 1 September, 1873, with the following conditions, to wit: 
"Whereas the above bounden Timothy F. Lee has been duly elected and 
appointed sheriff of the county of Wake, now if the said Timothy F. 
Lee shall well and faithfully collect, pay over, and settle the public 
taxes as required by law, during his continuance in  the office of said 
sheriff, then in that case the above obligation to be void; otherwise, to 
be in full force and effect." By law it was the duty of the sheriff to 
collect the taxes and settle with the Treasurer of the State on or before 
the first Monday in December, 1873. He  failed to do so. But on the 

first day of December of the same year an act of the Legislature 
(171) was passed and ratified, in the words following, viz.: "That the 

sheriffs or other accounting officers of the several counties of this 
State be allowed until the first Monday in  January, 1874, to settle their 
State tax accounts for the year 1873, with the Auditor, and pay the 
amount for which they are liable to the Treasurer of the State: Pro- 
vided, that said sheriffs and other accounting officers pay in and settle 
three-fourths of the said taxes as now required by law, and further 
amount of taxes actually collected: Provided, that no sheriff taking 
benefit under the provisions of this act shall be entitled to mileage f o r  
settlement of the deferred taxes." 

"That this act shall be in force from and after 17 November, 1873." 
Laws 1873-74, ch. 4. 
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N. C.] JANUARY TERM, 1878. 

The plaintiffs contend that by virtue of this statute there was such an 
extension of time and forbearance of suit by the State that the sureties 
on the bond were discharged. Before such an effect can be given to 
the  statute it must appear that its conditions have been performed as 
stipulated, for an agreement based upon a condition which is unconl- 
plied with is not binding and does not discharge those who stand in the 
relation of sureties, but leaves all the parties unaffected as though the 
act had never passed; just as an unaccepted offer is no offer at  all. 
2 Daniel Neg. Instr., sec. 1318. To give effect to the statute, as an 
extension of the time of settlement, "three-fourths of the taxes, as now 
required by law," were to be paid, that is, they were to be paid on or 
before the first Monday in December, 1873, which was the time specified 
by law for the settlement of the public taxes. The case states that they 
were not paid until the tenth of December. I t  follows that, the propo- 
sition of the State not having been accepted, i t  incurred no obligation 
of indulgence. I t  is no answer to say that, although the required sum 
was not paid at the time specified in the proviso of the statute, yet it 
was paid to and accepted by the State, a few days after, and 
that the acceptance was a waiver of strict performance of the (172) 
conditions of the act. By the nonperformance of the conditions 
the whole tax became due and collectible. The acceptance of a part 
of the debt when the whole is due cannot be construed into a waiver of 
the right to collect the remainder. 

NO; can the sureties take any benefit under the resolutions of the 
Legislature, adopted on 16 February, 1874, purporting to extend the 
time of the settlement of the one-fourth of the overdue taxes to 1 April, 
1874, for the reason that those resolutions also have a proviso, requiring 
as  a condition precedent, that the sheriff should pay certain costs upon 
an action then pending for these taxes. The case does not show that 
these costs have been paid. There are other fatal objections to these 
resolutions operating as an extension of time to collect the taxes, for the 
noncollection of which a judgment had already been taken. 

I f  the sheriff had brought himself within the proviso of the act of 1 
December, Laws 1873-74, ch. 4, by a compliance with the conditions 
precedent, it does not follow that the sureties upon his bond would then 
have been discharged. A distinction is made between private bonds, 
individual and corporate, and public official bonds, given to secure the 
performance of continuous public duties, affecting the general welfare. 
The collection of public taxes must be conducted under the continuous 
supervision and control of the legislative branch of the Government. 
The laws affecting the assessment and collection of the public revenues 
must be from time to time made more or less rigorous in their enforce- 
ment, or otherwise modified to conform to the existing condition of the 
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country, the depression of trade, the failure of crops, the scarcity of 
money and other causes, often delicate and complex, as affecting the 
sensitive subject of taxation. The power which imposes the busden of 

taxation is the sole power that can legally indulge, mitigate, or 
(173) suspend the assessment and collection of the revenues. Every 

collecting officer, therefore, accepts office and gives bond affected 
with notice and subject to the exercise of this right of sovereignty. I t  
enters into and becomes a part of the contract with the State, and is as 
binding upon the bondsmen as any express condition of the bond. The 
sheriff took the office and executed the bond, subject to the power of the 
Legislature to control its duties, as the public good might require. 
Bunting c. Gales, 77 N .  C., 283; Hoke 7,. Henderson, 15 N.  C., I ;  Head 
v. University, 19 Wall., 526; Cotten v .  Ellis, 52 N.  C., 545; Cooley on 
Taxation, 502 ; S. v .  Cadeton, 1 Gill. (Md.), 249-67; Bennett v. Auditor, 
2 W. Qa., 441. 

I t  can admit of no doubt that in passing the act relied on by the 
plaintiffs, the Legislature never intended to release the sureties on the 
bonds of every sheriff in the State; for the act applies to all. I t  i s  
equally evident that the sureties did not believe they had been released, 
and that in this case it mas an afterthought; for not only was judgment 
taken on the bond in January, 1874, and an execution thereon issued in  
May following, which was 1e;ied on'all the property of the sureties, real 
and personal, but in fact $4,000 had been paid or collected under the 
execution, from whom is not stated. I n  December, 1874, another execu- 
tion was issued to collect the remainder of the judgment, and again 
levied on the property of the sureties, which was advertisecl for sale; 
and it was not until 29 March, 1875, that they awoke to the belief that 
they had been discharged as sureties, as long back as 1873. If this pro- 
ceeding had been a motion to vacate the judgment in the proper court, 
after that delay and under such circunlstances, we presume that the 
court below would not have granted it. 

We do not decide that the plaintiffs should not have sought relief 
by a motion in the cause, which in general is the appropriate 

(174) remedy; because it is the interest of the State and desire of the 
parties that the case should be disposed of upon the merits. The 

plaintiffs, therefore, pro hue vice can have the benefit of the jurisdiction, 
and as they have no merits, the action will be dismissed. 

PER CURIAM. Sction dismissed. 

Cited: Wor th  v .  Cox, 89 N. C., 47, 51; Daniel v. Grizzard, 117 N. C., 
110; Wilson v .  Jordan, 124 N. C., 709; Greene v. Owen, 125 N .  C., 215. 
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STATE OK RELATIOK OF ISAAC JACKSON AXD OTHERS V. 

W. Q. MAULTSBY AND OTHERS. 

Superior Court  Clerk-Action o n  S h e r i f s  Bond  for Recovery of Costs. 

An action can be maintained by the clerk of a superior Court in his own 
name upon the official bond of the sheriff, for the recovery of costs 
accrued in such court and collected by the sheriff, and due and payable 
to said clerk and others. 

ACTION upon an official bond, tried at Fall Term, 1871, of C O L ~ I B U S ,  
before Moore, J. 

This action was brought by Isaac Jackson, former clerk of the Supe- 
rior Court of Columbus County, against W. Q. Maultsby, former sheriff 
of said county, and the sureties on his official bond, to recover certain 
costs due the plaintiff and sundry other persons who were witnesses in 
various suits, and the sheriff who preceded the defendant in said office. 
Upon the hearing, his Honor being of opinion that the clerk could only 
recover the costs due him, and that all the other parties entitled to costs 
as set out in the complaint must bring their separate actions to recover 
the same, gave judgment for the plaintiff Jackson, and refused 
to give judgment for the costs due the witnesses, etc. From this (175) 
ruling the plaintiffs appealed. 

Batt le  & Mordecai for plaintiffs. 
A .  T .  & J .  London  for defendants. 

BYNFM, J. The conditions of the sheriff's bond are: "That he shall 
well and truly execute and due return make of all process and precepts 
to him directed, and pay and satisfy all fees and sums of money by 
him received or levied by virtue of any process, into the proper office 
into which the same by the tenor thereof ought to be paid, or to the 
person or persons to whom the same shall be due," etc. 

The sheriff collected the moneys due upon the executions, but failed 
t o  pay over to the witnesses and other parties entitled, or to the clerk 
of the court to whom the moneys were payable by the conditions of the 
bond. This was a breach which made the sheriff liable to an action, 
and the question is, whether the clerk can maintain the action, as well 
for the beneficiaries under the executions as for himself. I f  the sheriff 
does not pay i t  to the parties themselves, the law requires that all sums 
collected on executions shall be paid into the clerk's office, and it is 
made the clerk's duty to disburse the money to the persons entitled. 
Hence, witnesses and others do not look to the sheriff, but to the clerk, 
fo r  their fees. I t  is far  less expensive and more convenient, both to 
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the sheriff and sktors, witnesses and others, that one person in  behalf 
of all should by a single action upon the bond recover what is due to 
many, than that a several action should be brought by a host of wit- 
nesses, each suing for himself. These costs are generally due to very 
many persons, in  small sums, ranging from less than a dollar to a few 
dollars, but amountihg in the aggregate, as here, to a large sum. If 
these parties, generally poor persons, were compelled each to bring 

an action against the sheriff, i t  is very obvious that he would 
(176) seldom be sued, and would be permitted to pocket large sums with 

impunity. The present case affords an apt illustration. But 
for this action by the clerk, the sheriff would probably never be called 
to an account. I t  is true, the clerk here is only entitled in  his own 

' right to a part of the sum sued for, but by the terms of the bond in suit, 
and by the provisions of law, he is legally entitled to the possession of 
the whole. The action is in behalf of the others, who are all named in 
the complaint, as the persons in whose behalf he sues. There are analo- 
gous precedents. I n  Clerk's Ofice v. Allen, 52 N. C., 156, the plaintiff 
was ordered to pay certain costs of witnesses and fees of sheriff and 
clerk. I t  was held that an action could be maintained in the name of 
the clerk's office against the party liable. So in Oficers v. Taylor, 12 
N.  C., 99; Mer./.itt v. Merritt, 2 N .  C., 20; Superior Court Ofice v. 
Lockman, 12 N. C., 146. I n  these cases it was held that the name of 
the clerk's office, as plaintiff, was a mere formality, the substance being 
that the costs and fees due the officers and witnesses should be collected 
in the most speedy and inexpensive way. I t  is true that by the pro- 
visions of law, Bat. Rev., ch. 80, secs. 10, 11, suit may be brought upon 
the bond by any party injured, and that any of the parties for whose 
benefit this action was instituted by the clerk could have maintained the 
action; but this one action for the benefit of all is so much the more 
convenient and proper that the Court would be reluctant to interpose 
against it any mere technical objections. When we look at the complaint, 
however, the action is in substance "the State upon the relation of 
Jackson and others against Maultsby and others,'' and is in conformity 
to law. 

PER CURIAM. Reversed. 
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CITY OF WILXINGTOR' v. HENRY XUTT. 
(177) 

Clerk of New Hanover Superior Court-Oficial BondF-Action by City 
of Wilmington to Recover Taxes Collected Under Private 

Laws 1870-71, Ch. 6. 

The sureties on the official bond of a clerk of the Superior Court of New 
Hanover County, executed and conditioned according to the provisions 
of C. C. P., sec. 137, are liable in an action by the city of Wilmington to 
recover taxes collected by the clerk upon inspectors' licenses, under 
chapter 6, Private Laws 1870-1, although the bond was executed prior 
to the passage of the act. 

CIVIL ACTION upon an official bond, tried at June Special Term, 1577, 
of NEW HANOVER, before Seymour, J. 

This action was brought against the defendant, who was one of the 
sureties on an official bond of James C. Nann as clerk of the Superior 
Court, conditioned for the faithful performance of his duties, etc. I t  
mas alleged, among other things, that said Mann as clerk aforesaid had 
failed to pay to plairtiff the amount of certain taxes on inspectors' 
licenses which he had collected for the plaintiff in pursuance of Private 
Laws of 1870-71, ch. 6, and judgment was demanded for the amount of 
said bond, to be discharged upon payment of the sums received for  the 
said licenses. 

The defendant demurred to the complaint and assigned as cause: (1)  
that according to the true intent and meaning of said private act, the 
said Mann was thereby declared and appointed to be a fiscal agent of 
the plaintiff, and the duty of receiving and paying over to the city 
treasurer said license taxes was imposed upon him as such fiscal agent, 
and not as a part of his official duty as clerk of the Superior Court of 
New Hanover County; nor did the money arising therefrom come into 
his hands by virtue or color of his ofice as clerk aforesaid; and (2 )  
that according to the true intent and meaning of the bond sued 
upon and the condition thereof, this defendant cannot be held (178) 
liable for the default of James C. Mann, the clerk, in not paying 
over to the plaintiff the moneys received by him for the licenses afore- 
said; which moneys, as appears on the face of the complaint, were 
received by him under a private statute which was passed and ratified 
more than fifteen months after the execution of the said bond. 

His Honor sustained the demurrer. Judgment for defendant. Appeal 
by plaintiff. 

D. L. Russell for plaintiff. 
A. T.  & J .  London for defendant. 
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FAIRCLOTII, J. By statute, Rev. Code, ch. 19, see. 8, the bond of the 
Superior Court clerks was conditioned "for the safe keeping of the 
records of their respective courts, for the due collection, accounting for, 
and paying all moneys which may come into their hands by virtue of 
their office, and for the faithful discharge of the duties of their office 
in  all respects whatsoever." Under this and similar provisions in official 
bonds, the officer has been held by repeated decisions responsible, not 
only for those duties particularly specified in the condition, but for 
such duties as have relation to and naturally connect themselves with 
the office. I f  new duties are imposed, they attach to the office at once, 
and he becomes liable for their proper performance, and the liabilities 
of the sureties will be measured by the terms of their undertaking, 
which will be construed to include, not only express duties of their 
principal, but those naturally implied and connected with his office. 
The contract and considerations of public policy both are considered in 
fixing the responsibility of public officials and their bondsmen, in the 

application of which principles it has been held that clerks of 
(179) the court are responsible as insurers for moneys received by 

virtue of their office, as well as the other ordinary duties, and 
that nothing but payment will discharge them a i d  their sureties. Com- 
missioners v.  Clarke, 73 N.  C., 2 5 5 ;  Havens 2;. Lathene, 7 5  N. C., 505. 
From this class is distinguished the liability of an officer on a private 
contract, as the treasurer of a railroad company, who is held liable only 
by the express terms of his undertaking, as the custodian of moneys 
received by him and for due diligence. 8. R. v. Cowles, 69 N. C., 59. 
Such are the rules governing the liability on obligations conditioned as 
the above. 

The act of 1868, C. C. P., sec. 137, requires a clerk of the Superior 
Court to enter into bond, conditioned "to account for and pay over, 
according to law, all moneys and effects which have come or may come 
into his hands by virtue or color of his office, and shall diligently pre- 
serve and take care of all books, records, papers, and property which 
have or may come into his possession by virtue or color of his office, and 
shall in all things faithfully perform the duties of his office as they are 
or  thereafter shall be prescribed by law." 

The clerk executed his bond with the defendant as one of his sureties, 
conditioned as follows: "To account for and pay over, according to law, 
all moneys and effects which have come or may come into his hands by 
virtue or color of his ofice, and shall diligently preserve and take care 
of all books, records, papers, and property which have come or may 
come into his possession by virtue or color of his office, and shall in all 
things faithfully perform the duties of his office as they are or shall 
hereafter be prescribed by law," dated 31 August, 1869. 
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On 21 December, 1870, the Legislature, Private Laws 1870-71, ch. 6, 
imposed on the clerk of the Superior Court of New Hanover the duty 
of issuing an inspector's licenseto any competent person, for the 
city of Wilmington, who shall first file with the said clerk a good (180) 
bond and pay the license tax. The clerk is further required to 
keep said bond as a part of the records of his office and to pay over to 
the treasurer of the city of Wilmington for the use of said city, within 
thirty days, the amount so received for any such license. I t  is for the 
nonpayment of such amount that this action is brought on said clerk's 
official bond. The defendant says this default is not covered by his 
undertaking. This question must be decided from the contract of the 
defendant and such considerations of public policy as are applicable, 
and from the true intent and meaning of the parties at  the time the 
undertaking was entered into. We were referred to no authorities, and 
we have found none directly in  point. The defendant's counsel cited 
Eaton v. Kelly, 72 N.  C., 110, and Holt v. McLenn, 75 N.  C., 347, but 
they do not fit this case. I n  each one the undertaking was conditioned 
as prescribed in the Rev. Code, prior to the act of 1868, and so are all 
the cases we have examined. I n  the case of Cameron, v. Campbell, 10 
3'. C., 285, the conclusion of the condition was, "and in all things comply 
with the acts of the General Assemblv in such case made and provided." 
The duty required was one imposed on the officer by the act of Assem- 
bly-prior, however, to the date of the undertaking in the bond; but 
Henderson, J., said if the law had been passed afterwards, he wished 
to be understood as expressing no opinion-(the word a% in the printed 
report being a clerical error). Looking, then, at  the plain and broad 
terms of the contract alone, we think the defendant is liable. We can 
give no other meaning to it. The Legislature manifestly intended to 
provide for a case like the present, and the defendant by conforming 
his bond to the strict language of the act of the Legislature, must have 
understood it, and intended the same thing. I f  such was not his - 
intention, then by inserting the last clause in the condition of his bond 
he was engaged in doing a vain and useless thing, because the 
other conditions were amply sufficient to embrace all the duties (181) 
of the clerk then required by law. 

PER CCRIAM. Reversed. 

Cited: Wilmington 7). n'utt, 80 N. C., 265; Presson v. Boone, 108 
N. C., 84. 
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STATE ON RELATION OF THE COMMISSIONERS O F  WAKE COUNTY 
v. ALBERT MAGNIN AND OTHERS. 

County Treasurer-Action on Oficial  Bond by County Commissioners- 
School Fund-Suficiency of Complaint-Appeal from 

Order Overwling Demurrer. 

1. An action upon the official bond of a county treasurer (conditioned that 
he as treasurer and disburser of the school fund should well and truly 
disburse, etc.) for the recovery of money belonging to the school fund 
of the county collected by him and not paid over, is properly brought in 
the name of the board of commissioners of the county. 

2. In such action, where the complaint alleged that "the said treasurer 
accounted with the plaintiffs concerning moneys which had come into 
his hands as said treasurer, and on such accounting was found to be in 
arrears and indebted to said county in the sum," etc., but failed to allege 
that any of the school fund or money ever came into the defendant's 
hands : Held, to be demurrable. 

3. An appeal lies to this Court from an order of the court below overruling 
a demurrer. 

ACTION, tried at Fall Term, 1877, of WAKE, before NcKoy, J. 
This was an action on the bond of defendant Magnin, in which it 

was alleged that he was duly elected and appointed treasurer of Wake 
County on 9 September, 1873, and that on 19th of said month 

(182) said Magnin and the other defendants, his sureties, executed their 
bond payable to the State in the penal sum of $40,000, condi- 

tioned that said Magnin as treasurer of said county and disburser of 
school money should well and truly disburse the money which came 
into his hands as the law required. I t  was further alleged that in 1874 
the said treasurer, in accounting with the plaintiff for the money which 
he had received as such, was found in arrears, and indebted to said 
county in the sum of $2,613.70, which he had failed to pay over accord- 
ing to law, and judgment was demanded for the same, and interest. 

The defendants demurred to the complaint, and said that it did not 
state facts sufficient to constitute a cause of action, in this, that it ap- 
peared upon the face of the complaint that the said board of commis- 
sioners, if the cause of action therein exists at all, were not the proper 
relators to institute this action, but that the county treasurer of said 
county should have been the relator therein; and that it is not alleged 
that the moneys, which it is alleged therein were collected by said 
Magnin as treasurer, and which i t  is therein further averred that he 
failed to pay, were collected by him under and bj- virtue of his appoint- 
ment to said office for the same term of said office for which the bond 
declared on was conditioned that the said Magnin should, during his 
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continuance in office as treasurer of Wake County, well and faithfully 
execute the duties thereof and pay according to law, etc. 

His  Honor overruled the demurrer. The defendants excepted and 
asked that a notice of appeal be entered, which the court refused, but 
permitted the defendants to answer upon the condition that a copy of 
the answer should be furnished the plaintiff twenty days before the next 
term of the court. From which ruling the defendants appealed. 

T. R. Purnell arnd T .  P. Devereux for plaintiff. (183) 
Wal ter  Clark, A. W.  Tourgee, E. G. Haywood,  D. G. Fowle, 

and A. M.  Lewis for d e f e n h n t  Magnin  and his  sureties. 

READE, J. Battle's Revisal, ch. 27, sec. 31, title, Counties and County  
Commissioners, makes it the duty of the commissioners to induct into 
office all of the county officers and to take their bonds. Chapter 30, 
see. 9, title, County Treasurer, makes it the duty of the commissioners 
to sue on such bonds when the county treasurer shall report to them a 
breach. Section 5 makes it the duty of the commissioners to sue the 
county treasurer for a breach of his bond. Chapter 80, see. 10, title, 
Oficial  Bonds, gives a right of action to any person injured. I n  chapter 
102, sec. 41, title, Revenue, the right of action against a sheriff is given 
to the county treasurer, and if he refuse, to the county commissioners. 

I t  is to be regretted that our statutes have left such an important .., 
matter so much at sea. The bond sued on is exceptional. I t  is treated 
as if it were the bond of the county treasurer, conditioned for his duties 
as county treasurer. But that is not precisely so. I t  is entirely distinct 
from the county treasurer's general bond, and is not provided for under 
the chapter entitled "County Treasurer," which provides for his general 
bond and prescribes his duties. I t  is provided for in chapter 68, secs. 
32, 34, title, Literamy Fund ,  as follows: "The county commissioners of 
each county shall constitute a board of education for the county . . . 
the county treasurer shall be the treasurer of the county board of edu- 
cation . . . but before entering upon the duties of his office he shall 
execute a bond with sufficient surety . . . for the faithful per- 
formance of his duties as treasurer of the county board of education." 
And then i t  is made his duty to receive ahd disburse the school fund of 
the county; and in this he is sometimes styled the county treas- 
urer, and sometimes the treasurer of the county board of educa- (184) 
tion; and no special provision is made for a suit upon his bond 
for  the school fund; and so we must suppose it must fall under the 
provisions for suits on the general bond of the county treasurer by the 
county commissioners. 

The bond sued on in this case is for the school fund; and we are of 
the opinion that e x  necessitate the county commissione~s nus t  have the 
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right to sue. To confine the right to his successor in office would be 
impracticable, for in many cases he would be his own successor. 

The objection that if the commissioners sue they must receive the 
money, and they are not bonded officers and might weste it, may be 
obviated by having the recovery paid in and disbursed under the direction 
of the court. 

The first ground of demurrer, that the commissioners are not proper 
parties, is overruled. 

We have already said that this suit is upon the bond for the school 
fund. But there is no allegation in the complaint that any of the 
school fund or money ever came into the defendant's hands. I t  is only 
charged that "the said treasurer accounted with the plaintiffs concern- 
ing moneys which had come into his hands as said treasurer, and on such 
accounting was found to be in arrears and indebted to the said county 
of Wake in the sum," etc. There is, therefore, no breach assigned for 
receiving and not disbursing the school moqey, which is the only duty 
covered by the bond. For this defect in the complaint, the second 
specification for demurrer is allowed. 

The other grounds for demurrer are overruled. There is error. There 
will be judgment here sustaining the demurrer in the particular named 
above, and judgment that the defendant recover his costs and go without 
day. 

I t  is objected by the plaintiff that the order below overruling the 
demurrer was not appealable, because it was not a final judgment, nor 

did it affect substantial rights. C. C. P., sec. 299. 

(185) We have, however, over and over again entertained appeals 
from such orders, and although it may admit of doubt whether 

The Code would not bear, a different construction, yet it is a matter 
of practice which experience can best test, and if found to be incon- 
venient, i t  can be easily altered by legislation, or, possibly, by a rule 
of this Court. But it ought not to be left at sea to wreck legal 
navigation; and therefore we decide that the order was appealable. I n  
this case i t  works well, because it puts an end to the action and saves 
the expense and trouble of a trial, which could have availed nothing. 
But in a kindred case betweeh the same parties at this term where the 
demurrer is overruled, it had not the same advantage; for the case has 
to go down for an answer and trial. Yet even in that case the decision 
of this Court upon the demurrer may be, and we suppose will be, decisive 
of the case upon its merits. 

Judgment reversed, and judgment here for defendants. 
PER CURIAM. Reversed. 
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Cited: Cornrs. v. f l lagnin, post, 187; Sut ton  v. Schonwald, 80 0. C., 
23; Clifton, v. W y n n e ,  ib., 152; 8. v. McDowell, 84 N. C., 802; Com- 
missioners v. Magnin,  86 N .  C., 287; Wescott v. Thees,  89 N. C., 58;  
Ramsay  v. R. R., 9 1  N.  C., 419; Clements v. Foster, 99 N.  C., 257; 
Pender v. Mallett ,  122 N. C., 164; Slzslby v. R. R., 147 N. C., 538. 

STATE OX RELATION OF THE COMilIISSIONERS OF WAKE COUNTY 
v. ALBERT NhGNIh' AND OTHERS. 

County Treasurer-Action o n  Oficial Bond  by C o u ~ t y  Commissioners- 
Su ficiency of Complaint.  

1. An action upon the official bond of a county treasurer for the recovery 
of money due the county, collected by him and not paid over, is prop- 
erly brought in the name of the board of commissioners of the county. 

2. In such action, where the complaint alleged the execution of the bond and 
that the defendant collected the money as treasurer, etc., and there was 

' no allegation that the defendant was treasurer a t  any time not covered 
by the bond: Held, that the complaint substantially alleged that the 
money was collected during the term covered by the bond, and was suffi- 
cient. 

CIVIL ACTION, tried a t  Fall  Term, 1877, of WAKE, before iVcKoy ,  J. 
This was a n  action on the bond of the defendant Nagnin as treasurer 

of Wake County, i n  which the plaintiff alleged the execution of the 
bond in the penal sum of $52,000, conditioned that  the said Magnin 
during his continuance in  office shall faithfully execute the duties thereof, 
pay out all moneys which may come into his hands, and render a true 
account of the same when required by law. I t  was further alleged that  
Magnin as treasurer aforesaid had collected $1,111.36 and had failed to  
pay over the same as required by law. 

The defendants demurred to the complaint and assigned as cause: 
(1)  that  the board of commissioners were not the proper relators to 
institute this action, and that  the county treasurer should have been the 
relator; and (2)  that  it is not alleged that  the money which was collected 
by Magnin as treasurer of Wake Co~mty,  and which it was averred that  
he failed to pay to the relators, was so collected by him by virtue 
of his appointment to said office for the same term of said office (187) 
for which the bond declared on was conditioned that  said Magnin 
should faithfully execute, etc. 

His  Honor overruled the demurrer, and the defendants appealed. 

, Same counsel as i n  preceding case. 
125 
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READE, J. The first ground for demurrer, that the county conimis- 
sioners are not the proper relators, was overruled, for the reason stated 
in  a case between the same parties a t  this term, ante, 181. 

The second ground for demurrer, that i t  is not alleged in the com- 
plaint that the money was collected during the term covered by the 
bond, was overruled, for the reason that i t  is so alleged substantially. 
I t  is not alleged that he was county treasurer at  any time not covered 
by the bond, and it is alleged that he collected the money "as treasurer." 
The defendants may answer over, if so advised. . 

PER CURIAM. Affirmed. 

C'itecl: Comrs. 21. Magnin, 85 N. C., 116; Wescott v. Thees, 89 
N.  C., 58. 

NATHANIEL HAR'NER AND ANOTHER V. T H E  GREENSBORO BUILDING 
AN? LOAN ASSOCIATION. 

Building and Loan Association-Construction of .Mortgage. 

Under a mortgage executed to a building and loan association by a stock- 
holder to secure a loan of money, it was Held, that only the actual amount 
loaned and interest thereon and such sum as had been paid by the associ- 
ation for insurance was collectible; and in such case the mortgagor was 
entitled to be credited with the actual amount paid by him as install- 
ments. 

APPEAL froni Buxton, J., at December Special Term, 1877, of GUIL- 
FORD. 

This action was brought by the plaintiffs against the defendants, 
Madison Graves and the Building and Loan Association of Greensboro, 
for  a specific performance of a contract of sale by said Graves of an 
undivided half of certain real estate, the other half having been mort- 
gaged by him to defendant association to secure a loan of $600. The 
plaintiffs asked for a sale of the whole of the land and a division of the 
proceeds between the parties entitled. Nelly Graves, claiming to be the 
vendee of Madison's interest in the half mortgaged as aforesaid, was 
made a party defendant, and pending the action she contracted to sell 
the same to one Hugh Wilson. Thereupon the plaintiffs, no longer 
desiring a sale, agreed with Wilson to hold and use the same as partner- 
ship property. Wilson then filed a petition in the cause (to relieve said 
half from said mortgage), in which he alleged that said association held 
a mortgage upon his interest in said land to the amount of $500, and 
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that Nelly Graves had executed to him a bond for title to said land, he 
agreeing to pay $1,800 therefor, $900 of .which had been paid, and the 
balance payable in installments; and he asked to be made a party plain- 
tiff, and that the amount due upon the mortgage may be ascertained 
and paid under the order of the court, so as to enable him and 
said plaintiffs to perfect their agreement to operate the mills (189) 
on said premises as  partners, and to get a title for his part of 
the land bought as aforesaid. The prayer of this petition was allowed 
and the case referred; and in the statement set out in the report of the 
referee i t  was found that the amount of the several encumbrances on 
the land was $325.56, as follows: 

The defendant association, claiming a greater amount as being due 
them, excepted to the report, and insisted that the sum due them under 
their regulations on account of the transactions had with Madison 
Graves, who had been an owner of stock therein, was $365.56, as follows : 

The $140 as stated was claimed as the difference between the amount 
at  which Graves' shares were sold ($500) and their present value under 
the regulations of the association ($640), being $35 on each share. The 
exceptions were overruled, and i t  was ordered that the report be con- 
firmed. From this ruling the defendant association appealed. 

No counsel for plaintiffs. 
Scot t  & Caldwell for defendant Association. 
J .  T.  Aforehead for de fendad  Gmves .  
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READE, J. The report of the referee gives to the defendant associa- 
tion the amount of money loaned, $500, and interest thereon, and the 
amount expended for insurance, deducting only what was actually paid 
as installments. We do not think this is subject to any exception. 

A point was made in the argument as to the status of Madison Graves 
in the association, and the terms of his reinstatement. That  is not 
involved in  the report and exceptions, and therefore we do not consider it. 

There is  no error in the report, or in the order confirming it. This 
will be certified, to the end that  there may be the proper orders for the 
satisfaction of the mortgage and for the title to the purchaser, etc. 

PER CURIAM. Sffirmed. 

Ci ted:  H o s k i n s  2). B. & L. Association, 84 N.  C., 838. 

SOLOMOK C. PHILLIPS  AND OTHERS v. MOSES L. HOLMES. 

Mortgage Deed-Construction of Coeenant .  

1. Where a mortgage deed contained a covenant on the part of the mort- 
gagee to allow to the mortgagor in case of foreclosure such sum as he 
might expend in permanent improvements on the land, "but the same 
is not to be paid until the mortgage debt with interest has been fully 
paid and satisfied," and the land upon a sale under foreclosure did not 
bring a sufficient sum to pay off the mortgage debt: Held, in an action 
by the mortgagor against the mortgagee to recover for improrements, 
that the plaintiff was not entitled to recover. 

2. Where in such action the jury found that it mas not intended that a clause 
should be inserted in the mortgage deed that the plaintiff should only 
be reimbursed for improvements after payment of the mortgage debt, 
but did not find that a ~rovision for reimbursing him out of any fund, 
or that the defendant should become personally liable, was intended to 
be inserted and was omitted by mistake: it was Held, that the deed must 
be taken as expressing in its terms the true meaning of those who ese- 
cuted it. 

ACTION fo r  breach of covenant, tried a t  Fall  Term, 1877, of CARTERET, 
before ,Voore, J .  

The facts are sufficiently set out by the Chief Just ice  i n  delivering 
the opinion of this Court. Judgment for plaintiffs. Appeal by de- 
fendant. 

Green  & S tevenson  for p la in f igs .  
A. G. H u b b n r d  for defendant .  
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SMITH, C. J. On 6 January, 1870, A. J. Phillips and wife, Anna, J. 
D. Phillips and wife, Julia, and S. E. Phillips and wife, Nancy, conveyed 
a tract of land to the defendant in trust to secure and provide for the 
payment of a note of $1,670, of the same date, executed to the 
defendant by the said A. J. Phillips, principal, and John 1. (192) 
Shaver and William Smithdeal, sureties. The note was payable 
on 1 January, 1871, and bore interest at  the rate of 8 per cent per 
annum. The deed contained a condition making i t  void if the note was 
p i d  at maturity, with a power of sale if it was riot so paid. The 
defendltnt also execnted the deed, and thercin in o m  of its clanses cove- 
nanted as follows : "And the said Moses 7,. I-Ialmes covcrlar~ts to and with 
the said A. J. Phillips that in the event of a failure on the part of the 
said A. J. Phillips to pay the aforesaid debt as hereinbefore specified, 
whereby a right to foreclose this mortgage will accrue to the said 
Holmes, he will allow as a credit to said Phillips such sums of. monoy 
as the said PlriIlips has actually expended in permanent improvements 
on said lot; but the same is  not to  be poid until t h ~  aforesaid debt, w i t h  
interest as aforesaid, has beem first fully paid and satisfied, such sums 
so to be allowed not to exceed the sum of $500." 

The mortgage deed was drawn at the instance of A. J. Phillips by his 
attorney. The sureties to the note were solvent. The land conveyed 
by the rrrortgagc has been sold by the dpfcndar~!, and the procecds failed 
by a considerable sum to pay off the mortgage debt. 

A. J. Phillips has expended in  making improvements the sum of $350, 
and has since died. The action is brought by the plaintiffs as surviving 
partners of the firm of Phillips & Brothers, of which the deceased was 
also a member, upon the covenant contained in the deed. 

The plaintiffs in their conrplaint say that the covenant imposes a 
personal obligation on the defendant to refund the sum expended on 
the premises, whether the fund arising from the sale was sufficient to 
pay the secured debt or not. 

The answer denies this effect to the covenant, and insists if i t  is to be 
construed as claimed by the plaintiff, the dced is erroneously drawn 
under a mistake of both parties as to its meaning, and prays that i t  may 
be reformed. 

The following issues were submitted to the jury: 
1. Was it intended and agreed by and between A. J. Phillips (193) 

and Moses L. Helmet: that the covenant in the mortgage should 
provide and stipulate that A. J. Phillips should be paid for the perma- 
nent improvements he might make on the house and lot only out of the 
surplus of the proceeds of the sale thereof that might remain after the 
mortgage debt of M. L. Holmes, and interest, should be paid? 

2. Did A. J. Phillips instruct W. H. Bailey so to draw the said 
covenant ? 

78-9 129 
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3. Did W. H. Bailey fail by mistake to draw said covenant according 
to said instructions? 

4. Did A. J. Phillips make any permanent improvements on said 
house and lot ? 

The jury responded to the first three interrogatives in the negative, 
and to the last in the affirmative. 

The verdict of the jury declares in substance that the mortgage is 
drawn as the parties meant and understood, and in conformity to the 
directions given the attorney. The verdict, responding to the first issue, 
further says it was not intenied that a clause should be inserted in the 
mortgage to the effect that Phillips should only be reimbursed his 
moneys spent in improvements out i f  the surplus, if any, produced by a 
sale of the property, after payment of the defendant's debt; but it does 
not say affirmatively that a provision for reimbursing him out of any 
other fund, or that defendant should become personally liable, was 
intended to be inserted and has been omitted by mistake. No such 
restriction as that described in the issues is found in the deed, and as 
none ought to be there, we must take the deed as expressing in its terms 
the true meaning of those who executed it. 

The defendant asks that i t  be reformed if (which he denies) i t  imposes 
on him any personal liability as claimed by the plaintiff. 

There is no ground upon which any correction can be made, as 
(194) there are no facts ascertained to warrant such correction, and in 

this case none is necessary. 
The proper construction of the covenant is, in our opinion, free from 

all reasonable doubt. This will sufficiently appear by reference to its 
terms. 

The defendant agrees in case of a sale of the land under the power 
conveyed in the mortgage to allow Phillips a credit for "such sum of 
money as the said Phillips has actually expended in permanent improve- 
ments, not exceeding the prescribed limit of $500," but this money is 
not to be paid him "until the aforesaid debt, with interest as aforesaid, 
has been first fully paid and satisfied." 

The defendant does not covenant to pay for improvements out of his 
own means, whether the fund arising from a sale of the improved lot 
turns out to be sufficient or fails to pay the secured debt, but to pay after 
his own note is satisfied, and, most obviously, out of the surplus of the 
fund. The stipulation seems to have been introduced (and such is its 
effect) to prevent the mortgagee fGom delivering over the surplus to the 
several bargainors, as he would otherwise be by law required to do, until 
the money spent in improving the common property had been returned to 
him who used it. 

The defendant as trustee agrees thus to apply the surplus, and to do 
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no more. As the proceeds of sale are not enough to pay the debt, the 
defendant has not violated his covenant, and no cause of action exists 
against him. 

It might admit of question whether the action should not have been 
brought by the personal representative of A. J. Phillips, instead of by 
the plaintiffs, but as we hold that  for  the alleged breach of covenant 
no  action can be maintained against the defendant by any one, 
we forbear as unnecessary to express any opinion, and allude to (195)  
this matter only to avoid.misconception. 

There i s  error, and the defendant i s  entitled to judgment that  he go 
without day and recover his costs. 

PEE CURIAM. Reversed. 

W. G. JOYNER v. GRAY FARMER. 

Mortgage Sale-Purchase hy Mortgagee-Ratification b y  
Mortgagor-Estoppel. 

1. The estate acquired by a mortgagee by a purchase a t  a sale made by him- 
self under a power in the mortgage deed is not void, but only voidable, 
and can be avoided only by the mortgagor or his heirs or assigns. 

2. In such case the estate of the mortgagee, being voidable only, may be con- 
firmed by any of the means by which an owner of a right of action in 
equity may part with it, viz. : (1) By a release under seal. (2) By such 
conduct as would make his assertion of his right fraudulent against the 
mortgagee, or against third persons, and which would therefore operate 
as an estoppel against its assertion. (3)  By long acquiescence after full 
knowledge. 

3. Where the defendant (mortgagee) purchased the land in dispute through 
an agent a t  a sale made by himself under a power in the mortgage 
deed, the plaintiff (mortgagor) being present and not objecting, and 
thereafter the plaintiff by agreement retained possession of the land as 
tenant of defendant, until certain crops were gathered, when they met 
by agreement and adjusted the matter, the plaintiff receiving the excess 
of the amount of sale over the sum due the defendant on the nTort- 
gage, less a certain sum allowed the defendant as rent, and yielded pos- 
session of the premises to defendant: it was Held, in an action by plain- 
tiff (brought soon after the above settlement) to set aside the sale, etc., 
that the sale should be set aside, the land resold under the directions 
of the court, and the proceeds applied to the payment of such amount 
as should upon an adjustment of accounts be found due the defendant, 
and the surplus paid to plaintiff. 

APPEAL from McEoy, J., a t  Fall  Term, 1877, of NASH. 
The  plaintiff, mortgagor, brought this action against the defendant, 

mortgagee, for  the purpose of setting aside a sale of certain lands 
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(197) made by the mortgagee on 20 June, 1873, under a power of 
sale in the deed, and at which sale the mortgagee, through an 

agent, became the purchasef The plaintiff failed to pay at  maturity, 
and by agreement between the parties a portion of the mortgaged 
premises was sold by the plaintiff and the proceeds credited on the debt; 
and then, after a further failure to pay, the defendant sold the balance 
of the land, as aforesaid, to secure payment of the balance of the debt. 
Due notice was given of the time of sale by advertisement at the court- 
house door, and the plaintiff was present and did not object thereto. 
The land was bid off by one Eason at a sum considerably in excess of 
the debt, and the mortgagee conveyed to Easpn, and afterwards, on the 
same day, Eason reconveyed to the defendant mortgagee. By agree- 
ment, the plaintiff mortgagor retained possession until certain crops 
were gathered, when they met by agreement in the town of Nashville 
to adjust the matter, and the plaintiff received the said excess, first 
deducting $300 for rent, and yielded possession of the premises. 

His  Honor intimated that the differences might be more easily ad- 
justed by 'an account taken by a commissioner to be appointed by the 
court, as there was but one issue, the amount of indebtedness of plaintiff 
to defendant. But the defendant insisted that the acts of the plaintiff 
after the sale were a ratification of the sale, and operated as an estoppeI 
to his right to recover in this action; while the plaintiff insisted that 
the sale was void, and that there could be no ratification by parol. 

His  Honor adjudged that the sale and the deeds aforesaid did not 
change the relation of mortgagor and mortgagee, and ordered that the 
balance due to defendant be ascertained by a commissioner, who wag 
also directed to sell the land for cash upon giving twenty days notice, 

execute a deed to the purchaser, and apply the proceeds to the . 
(198) payment of the balance found to be due defendant upon the 

mortgage debt, and pay over the surplus, if any, to the ldaintiff 
and report his proceedings to the nest term of said court. From this 
judgment the defendant appealed. 

Busbee & Busbee for plainti f .  
Gilliam & Gatling for defendant. 

RODMART, J. I t  is not doubted that a mortgage of land with a power 
of sale in the mortgagee upon default in payment is lawful; and if the 
mortgagee sell under such a power, a stranger who purchases b o w  fide 
will acquire a good title free of the trust. Coot on Mortgages, 125, Note 
A, 130; Paschal v. Harris, 74 N. C., 335. I t  is equally clear in this 
State, and generally, but not universally, that if the mortgagee himself 
purchase at his sale, whether he does it directly or by an  agent, he 
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nevertheless holds tlle legal estate subject to an equity in the mortgagor 
to redeem, unless in some way he releases or loses that equity. 2 Wash- 
burn ReaI Property, 448. 

I n  Massachusetts i t  appears to be established that if the mortgage 
contains a provision authorizing the mortgagee to purchase at  his own 
sale, he may do so, if his proceedings are fair and honest. 14 Allen 
(Mass.), 369; Hall v. Bliss, 118 Mass., 554. I t  may be that the lan- 
guage of the opinion in Whitehead a. Hellen, 76 N. C., 99, is somewhat 
too strong to be universally applicable, for the deed from the mortgagee 
to his agent conveys the full legal estate to the latter, and in 2 conrt; 
of law makes him tlle owner, thus divesting the mortgagor of his equity 
of redem~tion. which is considered even after forfeiture as an estate, 

L f 

although enforcible only in equity, and liable to sale under execution 
by the act of 1812, Bat. Rev., ch. 44, sec. 5, and turning the equitable 
estate into a mere right of action, which could not be sold under that 
act. But as betweed the mortgagor and mortgagee, the right of the - 
former in equity after such a sale cannot be held to differ essen- 
tially from what they were before, unless they have bcen lost in (199) 
some of the ways presently to be mentioned. 

The sale by the nlortgagee is not void, but only voidable, and can be 
avoided only by the mortgagor or his heirs or assigns. Washburn, ante. 
The estate bf the mortgagee acquired by the sale, being voidable only, 
may be confirmed by any of the means by which an owner of a right of 
action in equity may part with i t :  

1. By a release under seal, as to which nothing need be said. 
2. Such conduct as would make his assertion of his right fraudulent 

L2 

against the mortgagee, or against third persons, and which would, therc- 
fore, operate as an estoppel against its assertion. 

3. Long acquiescence after full knowledge; and probably this method 
may be classed with the second, unless it has continued for so long a 
time that a. statute of limitations operates, or there is a presumption 
of a release. Washburn, ante; 8 Rich. Eq., 112; 4 Minn., 25; 16 Md., 
508; Lewin on Trusts, 651. 

What length of time would suffice for such a purpose is left uncertain 
upon the authorities. White Leading Cases in Eq., 158-168; Mitchell v. 
Berry, 1 Metc. (Ky.), 602; benison v. Hogfo~d, 7 Pick., 1. Perhaps it 
may be that the statute of limitations of threc years on a par01 promise 
may furnish the proper rule. 

I n  the present case the plaintiff was present at  the sale by the mort- 
gagee, and did not object. He  afterwards retained possession of the 
land as the tenant of the defendant for a year, and apparently after the 
end of the year, although the date is not given, received from the 
defendant the residue of the sum for which the land sold, after (200) 
deducting the rent. 1.7.7 
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This action was brought on 25 January, 1875, soon after the expira- 
tion of his term as tenant. The sale was on 20 June, 18'73. No case 
holds that a mere acquiescence for so short a time bars an action. There 
is nothing in  the case from which it can be inferred that the conduct 
of the plaintiff or his delay to sue has induced the defendant to put 
himself in  any worse position than he was in  immediately after the 
sale. The defendant says that plaintiff deteriorated the land during his 
occupancy of it. But i t  was still an ample security for the debt, and if 
that deteriorati~n occurred during the tenancy, we must assume that it 
was guarded against in  the lease, as i t  might have been. 

The rights of no third persons have intervened, and the lapse of time. 
is too short to raise any presumption of a release or abandonment of the 
right. 

No fraud or ill conduct is imputed to the defendant. I t  is not alleged 
that i t  was known at the sale that the purchaser mas bidding for him, 
or that the price was diminished by such bidding. 

But the interest of a vendor and a purchaser are so antagonistic that 
the same man cannot safely be allowed to fill both characters. VanEpps 
v. VanEpps, 9 Paige Ch., 241. No doubt there are exceptional cases in  
which a mortgagee may sell with perfect fairness, and to the advantage 
of the mortgagor, and buy. But a court can never know with certainty 
that i t  has been so in  any particular case, and is obliged to act upon the 
general rule for the prevention of unfair dealing. 

The defendant cannot be injured by having the value of the land 
ascertained by a public sale, under the order, and by an officer 

of a court, and an adjustment of the account between him and 
(201) the plaintiff, after such sale. Judgment below. 

PER CURIAM. Affirmed. 

Cited: Bruner i?!. Threadgill, 88 N. C., 368; Gibson, v. Barbour, 100 
N.  C., 198; Whitehead v. Whitehurrst, 108 N .  C., 461; Averitt v. Elliott, 
109 N.  C., 563, 564; Jones v. Pullen, 115 N. C., 471; Sherrod v. Vass, 
128 N. C., 51; Owens v. -'ffg. Co., 168 N. C., 399. 
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STATE ON RELATION OF J. C. L. HARRIS, SOLICITOR, V. C. B. HARRISON, 
GUARDIAN, AND OTHERS. 

Guardian  and Ward-Receipt of W a r d s  Money  as  Adminis trator  b y  
Guardian-Breach of G w r & a n  B o n b R i g h t s  of Ward-  

Liabilit ies and Rights  of Suret ies  o n  Bond .  

A minor, J., recoyers a judgment against H., administrator c. t. a. of McK., 
her late guardian. H. afterwards (28 October, 1871), under a decree, 
sells the land of his testator to pay debts of estate, J.'s judgment having 

. priority. On 7 November, 1871, H. qualified as  guardian of J., his step- 
daughter, giving bond. The purchase money of the McK lands amounts 
to largely more than J.'s judgment, the wife of H. purchasing much of 
it. Such of the purchase money as  H. actually collects he does not 
separate from his own or from the administration money, but spends it 
TT-hile in his hands. In his guardian return he charges himself with the 
whole amount of the judgment. The administration sureties are solvent: 
(1) Held, that whether the administrator wasted the fund or not, it  was 
the guardian's duty to collect the judgment, i t  being collectible; and his 
failure to collect it  was a breach of his guardian bond, for which he 
and his sureties are liable. ( 2 )  Held further, that as the guardian did 
not act in good faith, he and his sureties are liable for the full amount 
of the debt to the ward, although she might collect it out of the admin- 
istration bond; that she has her election to sue either set of sureties or 
both, and to get judgment against both and collect out of one, leaving 
them to adjust their equities among themselves. (3)  The defendants 
(sureties on the guardian bond) will be substituted to the right of the 
ward, and may pursue any equities which they have against the admin- 
istration sureties, or the purchasers of the RlcK. lands. 

RODMAN, J., did not sit on the hearing of this case. 

ACTION brought by the solicitor of the Sixth Judicial District (203) 
under Bat. Rev., ch. 53, secs. 21, 23, to secure the estate of Lee A. 
Jeffreys, ward, after  the removal of the guardian, Carter B. Harrison, 
and heard upon exceptions a t  January  Special Term, 1877, of WAKE, 
before Schenck ,  J. 

The  complaint alleged the appointment and qualification, as guardian, 
of the defendant Harrison, the execution of the guardian bond by the 
defendants, the failure to renew his bond by Harrison, his removal by 
the clerk, and the breach of the bond. 

The defendant sureties denied their liability on the bond. The case 
was referred to Thomas M. Argo to take an  account, and his report was 
filed a t  Fa l l  Term, 1876. 

The  commissioner filed an  elaborate report, finding upon all the 
matters of fact involved; those facts material to an  understanding of 
the opinion being as follows: 
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1. The father of the ward died in 1856, leaving her the only child, 
-and A. McKnight, her grandfather, became her guardian. 

2. McKnight died in 1867, and the defendant Harrison qualified as 
his administrator with the will annexed, giving bond with W. F. Green 
and others as sureties. 

3. At Spring Term, 1868, of Franklin Superior Court a decree was 
rendered in an action brought by the ward, through one Norwood as 
next friend, against Harrison as administrator df McKnight, for 
$5,997.86, with interest on $5,895.66 from 6 April, 1868. I t  does not 
appear from the record that any of the $5,997.86 was ever paid. 

4. I n  August, 1869, Carter B. Harrison filed a petition in the Supe- , 

rior Court of Franklin to make real estate assets, in  which all persons 
interested in the estate were made parties. The cause was referred, 
and afterwards a decree was rendered finding the estate indebted to the 
children of the deceased McKnight, Mr. C. B. Harrison, Mrs. Ellis, and 

Mrs. Ellis's daughter (Miss Egerton), and to the ward, Lee A. 
(204) Jeffreys; and the debt of the ward, $5,997.86, was declared of the 

highest dignity and to have priority. 
I n  pursuance of the decree, Harrison sold land to Mrs. Ellis to the 

amount of $3,857; to his wife, Mrs. Harrison, to the amount of 
$7,155.75; to one Boulton, $1,749.94; and to W. F. Green, $2,083. 

Harrison received in cash from Green and Boulton $3,839.33, and 
from Mrs. Harrison $834 (being part of the proceeds of some of the 
land resold). Some of the land was afterwards mortgaged to one Perry, 
and $1,555.23 raised thereby was paid to Mrs. Ellis on account of the 
balance due her from the McKnight estate. 

Harrison kept no separate bank account as guardian and of the 
different amounts received in eash from the land sales; all that did not 
go to the payment of fees and expenses and to Mrs. Ellis was used by 
the guardian as he would his other money, as follows: 

Of the $957.28 received in October, 1871, from Green and Boulton, 
there was paid to attorneys and referees $800; the balance, the guardian 
used for himself. 

The $2,874.70 received October, 1872, Harrison charges himself with, 
both in administration and guardian returns. He  did not deposit it 
to the account of his ward, but spent it as he would any other money. 

The $1,773.01 charged in guardian returns of 1872 he retained to 
pay expenses which he had incurred in behalf of his ward, from 1868 
to 1871, claiming that she mas indebted to him in that amount. 

The $834 paid by Mrs. Harrison in December, 1872, Harrison used, 
though he charges himself with i t  in his administration account. 

The $1,555.23 paid by Mrs. Harrison (raised by mortgage to Perry) 
went to pay Mrs. Ellis's balance due her from McKnight's estate. 



N. C.] JANUARY TERM, 1878. 

The $1,000 paid by Green in January, 1874, Harrison used (205) 
as his own. 

The deeds were made for the land purchased by Mrs. Harrison before 
the purchase money was due. 

A certain other tract known as the Gilly Jeffreys land was sold for 
$1,471. 

5. There could be made out of the sureties on the administration 
bond of C. B. Harrison some $6,000 or $7,000. The land in possession 
of Mrs. Harrison is worth now what she paid for it, and the rest of the 
McKnight land is also worth the price it brought at  the sale. 

Mr. and Mrs. Harrison were married in 1860, without marriage 
settlement. The $2,363.73 found to be due her from McKnight's estate 
was due her from her father, McKnight, before her marriage. 

At Fall Term, 1874, Harrison filed his account as administrator of 
McKnight, charging himself as due Lee A. Jeffreys $5,997.86 and 

" interest on $5,895.66 from 6 April, 1868, to 11 September, 1874 
($2,274.74), making $8,272.60; and credits himself with same amount 
as paid to Harrison, guardian. I n  his guardian returns he charges him- 
self with amounts received at different dates from the land sales as above 
set forth, amounting to $6,566.66 on 20 January, 1875, in which year he 
was adjudged a bankrupt, and is insolvent. On 7 November, 1871, he 
qualified as guardian and was then solvent. 

At Fall Term, 1876, of Franklin Superior Court the sureties on the 
guardian bond brought suit against Mr. and Mrs. Harrison and the 
sureties on the administration bond and the purchasers and terre- 
tenants, to obtain indemnity from the administration sureties, and to 
subject the land sold to Mrs. Harrison to the payment of the $5,997.86 
judgment rendered against Harrison in favor of Lee A. Jeffreys in 
April, 1868; and if that should not be sufficient, then the administra- 
tion bond to be held liable, etc. 

The commissioner finds as conclusions of law that the guardian, (206) 
Harrison, and his sureties are liable for the following sums 
received from McKnight's estate: $1,773.01 received from the sale of 
perishable property of said estate; $656.23 from Boulton for land; 
$781.12 from Green; $656.25 from Boulton; $781.12 from Green; and 
also for interest on $5,895.66. 

The commissioner does not charge him with the $834, the $1,555, nor 
the $1,000 mentioned above. 

The ward's expenses largely exceeded the income of the estate. The 
total amount due on 15 April, 1876, was found to be $6,219.62. To this 
report both plaintiff and defendants Ruffin and Blount filed exceptions. 

Plaintiff's Exceptions: (1) To the allowance of commissions out of 
the principal of the estate. (2) Because the commissioner did not 
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charge the guardian and his sureties with $1,581.82, which he assumes 
to be due and uncollected on the judgment against McKnight's adminis- 
trator for $5,895.56, although it appears from the report that he had 
in hand more than that amount as administrator which he could hare 
applied in  discharge of said $1,581.82, and although the guardian 
charged himself with said amount in his guardian returns. 

Defefidants' Excep t ions :  (1) Because commissioner does not find as 
a fact that no part of the judgment for $5,997.86 was ever paid by 
Harrison, administrator, to Harrison, guardian. (2) Because he findr 
the legal proceedings mentioned above (paragraph 4) to be a "petition," 
and not an ('action." (3) Because he fails to find that the claim of 
Mrs. Harrison against McKnight's estate for $2,363.73 was unjust and 
stale, and had never been asserted against McKnight during his lifetime, 
nor against the estate until it appears in  the consent proceedings in 
August, 1869; that if due at  all, it was due C. B. Harrison in right of 

his wife when he became administrator in 1867, and as she was 
' 

(207) then indebted to the estate, it was discharged by operation of 
law. (4) Because he did not find distinctly that the Superior 

Court of Franklin did not make an order authorizing Harrison to make 
title to the lands of the McKnight estate sold by him as administrator. 
(5)  Because he finds that Nrs. Harrison paid C. B. Harrison $834 on 
21 December, 1872, against the evidence. (6) By consent, the state- 
ment is amended by fixing the amount paid by Green to Harrison at  
$875 instead of $1,000. (7) Because he finds that the $1,553.23 raised 
by mortgage 28 July, 1875, was  considered a payment to C. B. Har- 
rison, administrator, by Mrs. Harrison, on land purchased by her, etc. 
(8) Because he has failed to find as a distinct fact that Harrison, 
administrator, never separated and distinguished the sums of Boulton 
and Green, amounting to $2,874.70, from other moneys held by him as 
administrator of McKnight, but applied them to his own use while he yet 
held them as administrator, and that the guardian returns in which he 
charges himself therewith were made long after the respective sums had 
been received, and were eloigned, etc. (9) Because he finds that the 
$1,773.01 charged in his guardian returns he retained to pay expenses 
which he had incurred in  behalf of his ward between 1868 and 1871; 
whereas there is no evidence of this, etc. (10) Because he has found 
that Harrison charged himself as administrator with the $1,000 received 
from Green on 14 June, 1874, whereas there is no evidence, etc. (11, 
12) Relate to the "Gilly Jeffreys land." (13) And because he finds 
that Harrison was solvent in 1871, contrary to the evidence. 

Defendants '  Except ions  t o  F ind ings  o f  Law: (1) Because the com- 
missioner has debited the guardian sureties with $1,267.53 of interest on 
the decree of April, 1868, for $5,895.66, accruing between 6 April, 1868, 
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and 7 November, 1871 ; whereas all the interest (as we contend) remains 
accrued and yet due to the ward as by the decree in her name by 
her guardian ad Zitern, Norwood, in Franklin Superior Court, (208) 
which decree is amply secured by the real estate of McKnight 
and the administration sureties. (2, 3, 4, 5, 6) Relate to the interest 
charged after 1871, and the digerent sums charged against the defend- 
ant ;  defendants contending that the whole df the decree for $5,895.66 
remains unpaid and is yet good and collectible, and exceeds the whole 
principal of the ward's moneyed estate; and though there may have 
been a technical breach of the guardian bond, the damage sustained is 
only nominal, since i t  is yet within the ward's power to enforce the 
payment of the decree, etc. (7) That excess of expenditures for years 
before 1875-76 should be credited with $187, excess of income for said 
years. (8)  And that the costs aotually incurred and paid by Harrison 
on account of the proceedings therein should be credited on the decree 
for $5,895. 

His  Honor upon full argument sustained defendants' exceptions 1, 
2, 4, 8, 11, and overruled 3, 10, 12, 13. As to exception 5, he finds that 
Harrison had in  his hands $834 raised by mortgage of Mrs. Harrison's 
lands, and retained the same as a payment. I t  was agreed in exception 
6 that the amount should be $875. As to exception 7, he finds that the 
$1,553.33 paid by Harrison to Mrs. Ellis was raised by a mortgage on 
Mrs. Harrison's lands. As to exception 9, he overrules the commis- 
sioner's finding that "Harrison retained this money to pay expenses 
incurred on account of ward from Bpril, 1868, to November, 1871," 
and also finds that when Harrison qualified as guardian in 1871 he had 
no cash on hand belonging to his ward. 

His Honor overruled plaintiff's exception 1, and was of opinion that 
exception 2 of plaintiff settled the whole case; and he found as a fact 
that the McKnight estate was abundantly solvent when the Lee A. 
Jeffreys judgment for $5,895.66 was taken, in 1868, and that it had 
priority over all other debts of McKnight; that Harrison and the sure- 
ties on his administration bond were solvent in  1871 ; and that Harrison 
had assets in his hands as administrator, available and applicable 
to this judgment, which he should have applied in satisfaction (209) 
thereof. 

The plaintiff insisted that this judgment was extinguished in 1871, 
when Harrison became guardian (upon the authority of Muse v. Sawyer, 
4 N. C., 637), and if this mas not so, then the facts found by the com- 
missioner show there had been such an application of the assets of 
McKnight's estate by Harrison as administrator as to make the guardian 
bond liable, and that the law raised a presumption of fact at  least that 
the assets were so appropriated and transferred. The court held that 
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the judgment was not extinguished, but there was a presumption of 
fact that there was a transfer, which threw the burden of proof on 
defendant; and was further of opinion that the guardian and his sure- 
ties were liable for the whole of the Lee Jeffreys judgment, upon the 
ground that i t  was the guardian's duty to collect it, as i t  was in his 
power to collect it. 

The plaintiff's exception 2 was therefore sustained, and the commis- 
sioner directed to reform the account so as to charge the defendants 
with the whole of said judgment, with this modification, that said 
exception 8 of the defendants is allowed, and the commissioner is to 
deduct from said judgment its contributive share of the costs. The 
other exceptions were overruled. 

After the report was submitted it was suggested that the ward had 
intermarried with E. G. Brown, and the defendants moved either to 
suspend proceedings until E. G. Brown and wife voluntarily made 
themselves parties plaintiff or to compel them to be made such, in order 
that the judgment finally made in the action might completely determine 
all the matters of controversy involved therein; and upon the plaintiff's 

objection, the motion was denied. But before the exceptions 
(210) thereto were heard, and on motion of the plaintiff, said Brown 

was appointed receiver of the ward's property; and thereupon 
the defendants moved the court either to bring in as parties Mrs. Har- 
rison and the terre-tenants of the McKnight lands and the sureties on 
Harrison's bond as administrator of McKnight, because the court (as 
defendants alleged) was obliged to see at  the present stage of the pro- 
ceedings that a complete determination c o d 3  not be had without the 
presence of these parties, or to require the receiver to proceed to enforce 
the collection of the Jeffreys judgment against Harrison, administrator, 
from the McKnight lands and the administration sureties, and to ascer- 
tain if the judgment had been lost by Harrison's failure to collect it. 
This motion was also resisted by the plaintiff and denied by the court. 

To so much of his Honor's ruling on the exception which sustains the 
plaintiff's second exception and overrules in whole or in part the de- 
fendant's third, fifth, ninth, tenth, twelfth, and thirteenth exceptions to 
the facts, and first, second, third, fourth, fifth, sixth, and seventh excep- 
tions to the law, the defendants excepted. Judgment for plaintiff. 
Appeal by defendants. 

D. G. Fowle for plaint i f f .  
E. Q. Haywood  and Busbee & Busbee for defendant  sureties.  

READE, J. I n  1868 the feme plaintiff, then an infant, recovered judg- 
ment against C. B. Harrison, administrator of McKnight, her former 
guardian, for $5,997.23. 
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I n  1871 said Harrison became the guardian of feme plaintiff, and sold 
her land for $1,471. 

The two sums make $7,468, no part of which has been paid to her. 
And this action is brought to recover i t  of the defendants, sureties on 
Harrison's guardian bond. 

The estate of McKnight was solvent; Carter B. Harrison, now bank- 
rupt, was solvent; his administrator sureties were and are 
solvent ; and his guardian sureties are solvent. And yet his ward, (211) 
the feme plaintiff, now at maturity, cannot get her estate. The 
administrator sureties say that they are not liable, because the adminis- 
trator, Harrison, paid over the estate to the guardian, Harrison, which 
the guardian sureties deny; and both sets of sureties say that that is not 
a question for them to settle among themselves, nor is it for them to 
furnish the plaintiff with any information, but that i t  is for her to find 
out as best she can; and if she sue either set, and fail to make out a 
clear case, she must fail. 

This does not sound well, to say the least. 
I f  this is the law of administrations and guardianships, then the law 

has either been badly made or badly interpreted. 
I t  would seem that the law ought to be that the administrator should 

be required to show preciseIy what came or ought to have come to his 
hands. and what he did with i t ;  and that the guardian should show - 
precisely what came or ought to have come to his hands, and what he 
did with i t ;  and that all this ought to appear of record, so that the ward, 
who has all the while been dependent, and whose estate has paid both 
administrator and guardian for the discharge of these duties, should 
have nothing to do at her majority but to look to the record in order 
to ascertain her rights. 

What it would seem the law ought to be, that we find it is, both by 
statute and the decisions of the Court. 

The statute requires that a guardian shall endeavor to collect, by all 
lawful means, his ward's estate, on pain of being himself liable for the 
same if he neglect, and shall make early and frequent returns thereof on 
oath; and, on failure to do so, shall be put in jail until he does; and 
shall give bond, with sureties, conditioned that he shall faithfully execute 
the trust reposed in him. Bat. Rev., ch. 53. 

I t  is difficult to see how anything could be more binding on (212) 
his power or on his conscience. And the same i s  true of his 
sureties. Whenever, therefore, anything has come or ought to have 
come to the guardian's hands, he and his sureties are liable to the ward. 
Why, then, are not the defendants liable in this case? 

We have examined with care the elaborate report of the referee, and 
the exceptions thereto, and the learned brief of the defendant's counsel, 
and the principal defenses are twofold: 
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1. "That the sureties on the guardian bond are not liable, a s  for m o n e y  
collected and  n o t  accounted for ,  for money received by Harrison, ad- 
ministrator, and wasted by him before he made i t  his ward's money." 
And that in order to make i t  his ward's money, i t  must have been 
separated and set apart or otherwise appropriated by the administrator 
to the guardian. 

2. "That the sureties on the guardian bond are not, liable for the 
guardian's failure t o  collect the judgment in  favor of the ward ($5,997) 
against the administrator, if t h a t  judgment  i s  sti l l  collectible by t h e  
ward." 

I n  order to make the first proposition fit the case, we must strike out 
"as for money collected and not accounted for," because the learned 
counsel would not ask us to consider the proposition whether a man is 
liable as  for m o n e y  h,ad and received, when in  fact he never received the 
money; and because the question is not whether the guardian sureties 
are liable in  one form or in another, but are they liable in any form for 
money which Harrison received as administrator and wasted before he 
made i t  his ward's money? With this correction, both propositions are 
erroneous. 

I n  opposition to the first proposition, the law is, that if the adminis- 
trator had the fund and wasted it, or whether he wasted it or not, i t  
was the duty of the guardian to collect, it being collectible. And his 

failure to collect was a breach of his bond, for which he and his 
(213) sureties are liable in damages. The amount of damages will be 

considered further on. 
I n  opposition to the second proposition, the law is, that the guardian 

not having acted in good faith, he and his sureties are liable for the 
full amount of the debt to the ward, although she might collect it out 
of the administration bond; that she has her election to sue either set 
of sureties, or both, and to get judgment against both, collecting only out 
of one, and leaving them to adjust their equities among themselves. 

1. The authorities mainly relied on by the defendants to support their 
first proposition-that the guardian is not liable unless the adminis- 
trator separate the fund and turn i t  over to the guardian-are Clancy v .  
D ickey ,  9 N .  C., 497; Har.i.ison v. W a d ,  14 N .  C., 417; Clancy  v .  Car- 
r ing ton ,  14 N.  C., 529 ; W i n b o r n  7; .  Gorrell ,  38 N .  C., 117. 

Only the first one of these cases was upon a guardian bond, and there 
was a recovery against the guardian, and therefore i t  could not be an 
authority in favor of a guardian except in so fa r  as something might 
be said in the opinion, by the way. But there was not even that. The 
case was elaborately argued by Gaston and Ruffin and there were 
opinions by T a y l o r  and Henderson.  The guardian before his appoint- 
ment had married an executrix, who as such had possession of the slaves 
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in controversy, and by his marriage he became executor in right of his 
wife, and of course her possession was his possession, and being in 
possession, he was appointed guardian of the ward; and the question 
was, whether his possession was as executor or as guardian. Hender- 
son, J., said, "that having the slaves in possession as executor in right 
of his wife, after the time allowed by law for the performance of the 
trusts of th6 will, by being appointed guardian to the child, he ipso 
facto became possessed of the slaves in his capacity as guardian." 

There could be no stronger declaration against the defendant 
than that case, which is cited in his favor, if the fund in this (214) 
case were property. 

The second case, Harrison .v. W a r d ,  was not against a guardian, 
but the sureties of an administrator, who sought to exonerate them- 
selves by showing that the administrator had rendered his final account, 
and was then appointed guardian, and that, like as in Clancy v. Dickey, 
ipso facto, he was released as administrator, and became bound as 
guardian. Note that the question was not whether he had become bound 
as guardian, but whether he was ipso facto released as administrator. 
And it was held that he was not, the Court saying that that would have 
been the case if it had been property, as in  Clancy v. Dickey, supra, but 
it was not so with money, unless separated and marked. But this Clourt 
did not say that a guardian could not be charged unless money was 
marked and set apart to him. The Court was trying to show how hard 
it is for one charged with a trust to discharge himself, and that the 
burden is upon him to show clearly his discharge; that he cannot dis- 
charge himself by showing that probably some one else is bound. And 
yet the defendant dexterously turns this to his advantage, by insisting 
that it ought to be as hard to tie as to unloose. N o n  sequitur. 

The third case, Cla.rzcy I:. Carrington, was decided at  the same term 
with Harrison v. W a r d ,  and was expressly said to be governed by it. 

I n  W i n b o r n  v. Gorrell the wards were pursuing a third person, who 
had obtained from their guardian land upon which they had a lien, 
and the third person set up the defense that they ought to go against the 
sureties on the guardian bond. But the Court held that it was proper 
and just that they should go against the third person, who had improp- 
erly dealt with the guardian, and thereby relieve the sureties on the 
guardian bond. And thence it is insisted that because the wards 
could go against the third person, and it was proper and just (215) 
that they should do so, they could not go against the sureties of 
the guardian. But the decision was precisely the other way. Ruflin, 
C.  J., said: "It may be true that the wards may sue their father on his 
bond for the purchase money, and also might charge him and his sureties 
on their guardian bond; but that does not preclude them from insisting 
also on their real property security." 
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There could scarcely be a stronger case against the defendants than 
this; for instead of confining the wards to one remedy, or to a remedy 
against one, it gives three remedies against three different persons- 
against the land, or against the bond for the pu~chase money, & against 
the sureties on the guardian bond. The Court in that case did not leave - 
the wards, as it is sought to leave the ward in this case, to cry like a child 
for a bird in  the air, not knowing where to find it, or how to catch i t ;  
but, upon finding that the guardian did not have their estate in hand to 
deliver over to them, gave then1 a remedy against any one else that had 
it, or against his sureties, who undertook that he should have it, 

Foye v. Bell, 18 S. C., 475, was also cited. I n  that case the sureties 
of a guardian becoming uneasy about his solvency obtained an order of 
court that he give a new bond and sureties, and the order expressly 
released them. And when the ward sued them, they set up the defense 
that they were released and that the new sureties mere bound. The 
Court held that they m r e  not released, they not having shown affirma- 
tively any actual change of the effects from the old to the new fiduciaries. 
But the Court did not hold that the new sureties were not also bound. 
The contrary is to be inferred, for Rufin, C. J., in his opinion says that 

"of course this opinion is not intended to affect, nor can it affect, 
(216)  the rights of ino  sets of sureties as against each other, either in 

respect of contribution between them or of the obligation of the 
posterior set as substitutes to exonerate those who were prior, which 
rights depend on other considerations, and perhaps can be finally ad- 
justed only in another tribunalv--equity. Nothing can be clearer from 
that case than that the ward had his remedy against both sets of sureties, 
and it mas for them to settle their liabilities among themselves. And so 
in this case, both sets of fiduciaries are liable to the plaintiff; and then 
they niay settle their liabilities among themselves. 

Jones v. Brown, 68  N .  C., 554, was also decided against the defend- 
ants. There a guardian became trustee, and was sued as guardian with 
his sureties, and set up the defense that the sureties ~vere discharged, 
and he became liable as trustee. I t  was held that thev were not dis- 
charged; but it was not held that the trustee was not also bound. 

The only other case cited by the defendants from our own reports 
mas Jones v. Brown, 67 K. C., 475. We fail to apprehend its bearing 
in this case. I t  decides that a trustee is a proper relator in a suit against 
the guardian for the trust fund. 

I t  will thus be seen that every case cited by the defendants is either 
directly or by implication against them on the first point. 

2. I n  support of their second proposition-that fhe defendants are 
not liable if the debt is still collectible by the ward-they cite a number 
of authorities. Those in our own Court me will discuss, and show that 
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they do not sustain, but are against the position. Before doing so it is 
to be remarked that there are no facts upon which the proposition can 
be founded, except in part, because i t  appears that Harrison, adminis- 
trator, sold real estate for assets more than enough to satisfy the judg- 
ment of $5,996.27, and that if he did not collect enough of the land 
money to pay all of the debt, yet he certainly collected very nearly 
enough. 

And furthermore, before considering the authorities cited, it is (217) 
proper to concede the general rule, that a collecting agent who 
fails to collect is liable only for the loss sustained by his failure. And 
so we concede that a guardian who acts in good faith and has his 
ward's estate in  hand, although it may consist in whole or in part of 
evidences of debts uncollected, is not liable "as for money had and 
received," nor for not having received or collected, because it is his 
duty to keep the money invested; and if it be well invested, he can 
insist upon his ward's receiving the evidences of debt as money. But 
that is not the rule where the investments are not well secured, or the 
fund not ascertained, or the debtor not known, Or not within reach of 
process, and the like cases. Nor is it the rule in any case where the 
guardian has been negligent, or has not acted in good faith. 

The first case cited by defendant was Governor v. Matlock, 8 N. C., 
425. A sheriff was sued for an escape of a debtor in execution: held. 
he was not liable for the debt, but for the loss resulting from the escape. 

So S. v. Skinner, 25 N .  C., 564. Notes were given to a constable for 
collection, and when sued he tendered the notes back and they were still 
collectible: held liable only for the loss for not collecting, and not for  
the whole debt. 

I n  X. v. Eskridge, 27 N .  C., 411, notes were given to a constable for 
collection, and when sued he did not return the notes, but the debtors 
were still solvent: held liable for the whole debt. And this was because 
of his negligence in not collecting, and his bad faith in not returning 
the notes. 

I n  X c R a e  v. Evans, 18 N .  C., 243, a sheriff was sued for not making 
the money on an execution. His  defense was twofold: first, that he 
was directed by the plaintiff to hold i t  up, and, second, that the debt 
was still collectible. I t  was held that the first defense, if proved, was 
a good one, and that the second defense, if proved, relieved him from 
paying the debt, but left him liable for loss. And note that i t  was 
further held that the burden of proving that the debt was still 
collectible was on the sheriff, "and that it shozdd b~ ful ly  shown." (218) 

How does that fit our case, except to show that the plaintiff 
is entitled to recover; because i t  is not "fully shown" that her debt is 
collectible in any other way? 
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Rr.urn,ble v. Brown, 71 N. C., 513, is to the same effect against a 
collecting officer. 

Covirhgton v.  Leak, 65 N.  C., 594, and the same case in 6'7 N. C., 363: 
arc the only other cases cited by the defendants upon this second propo- 
sition, and they are conclllsirre against them. 

I n  the first rcport of the case it appeared that the guardian had, in 
1863, recovered a judgment against the administrator, who had quali- 
fied in 1557, and the administrator offered to pay the judgmcnt, at the 
time it was rendered in 1863, in Confederate money, which the guardian 
refnsed to receive, and then the administrator became insolvent, After 
the close of the war it was sought to make the guardian liable for not 
collecting the judgment out of the administrator. The defense for the 
guardian was that he ought not to have taken payment in Confederate 
money during the war, and that after the war the administrator was 
broke. And upon that iefense the court belom held that tlie guardian was 
not guilty of negligence in not collecting the judgmcnt out of the ad- 
ministrator. And so we would have held here, but i t  did not appear in 
the record whether there were not solvent sureties to the administration 
bond. I f  there were, then we hold that the guardian would be liable 
for not collecting i t  out of the sureties, J ~ ~ t i c e  Rodman saying in his 
opinion: "If they were solvent, surely it was the duty of the guardian to 
have made good the debt." And we sent the case back to have that fact 
ascertained. 

When the case came back again, it appeared that the administrator 
suretics were solveirt, and were living, and that the judgment 

(219) debt was perfectly good and collectible by the wards. ' And thcn 
W P  held that under the circumstances of the c a s e t h e  war, Con- 

fedcrate nmney, stay laws, and the condition of tlie country-the guard- 
ian was not guilty of negligence, and that there was no difficulty in the 
way of the wards collecting the judgment oat of the administration 
sureties, Just ice  Rodman saying: "The highest degree of good faith is 
exactcd of a guardian, but only ordinary diligence, and certainly not 
infallible judgment. I n  difficult circumstances, when there is no rea- 
sonable suspicion of his good faith, and when, so fa r  as appears, he has 
acted honestly according to his judgmcnt in the emergency, the law 
requires no more." 

What does that mean, if it be not that the guardian would have been 
liable for not collecting the debt out of the administration sureties if he 
had not acted in good faith? 

Did the guardian in this case act in good fai th?  The mhole defense 
is based upon the idea that he did not. Were there any circumstances 
of war, depreciated currency, or stay laws, to excuse him? I s  the judg- 
ment still unsatisfied and the sureties fully solvent and no difficulty in 
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the way of the plaintiff's enforcing i t ?  Who knows all this? How can 
it be "fully shown"? The defendants themselves show that it is not so, 
for they have all the right to pursue the administration sureties and the 
administration fund that the plaintiff has, and they have had to enter 
into troublesome and expensive litigation against the administration 
sureties, and the purchasers of the lands, to try and work up their 
liabilities. 

I n  Powell I ) .  Jones, 36 N. C., 337, a guardian had sold a bond belong- 
ing to his ward's estate, and had become insolvent, and left the State. 
The ~ 3 r d ~  h r ~ t  sued the snreties of the guardian and got judg- 
ment against them for the amount of the bond. They then sued (220) 
the assignee of the bond, and he set up the defense that they had 
their remedy against the sureties of the guardian, and that they had in 
fact sued and recovered a judgment against them, and that they were 
solvent : held, that the ward "may elect to have satisfaction out of which 
he pleases." 

So in Pox v. Alexander, 36 N. C., 340, a guardian had improperly 
sold a bond of his ward, and the ward sued the sureties of the guardian, 
and collected the money out of them, although he could have collected 
out of the assignee of the bond; and then the sureties collected it out of 
the assignee. 

So in Ho~ton  v. Horton, 39 N.  C., 54, the decision was to the same 
effect. The duty of a guardian is to gather, and neither to scatter nor 
allow to be scattered his ward's estate, on pain of being himself liable if 
he neglect. 

Our conclusion is that the defendants are liable, not only for what the 
guardian Harrison did receive from the estate of &Knight, but for 
what through his neglect and bad faith he failed to receive; and this 
without regard to the fact that the plaintiff ward might have a remedy 
against the sureties of the administrator of Mcl<night7s estate, and 
against the purchasers of the McKnight and Gilly Jeflreys land. And 
then the defendants will be substituted to the rights of the ward, and 
may pursue any equities which they have against others. 

This view of the case substantially overrules all of the defendants' 
exceptions to the report, and sustains the plaintiff's seconl exception. 

I t  will be referred to the clerk of this Court to reform the account 
stated by the referee, by adding the item embraced in  the plain- 
tiff's second exception, and report the account as reformed, and (221) 
then there will be a judgment here for the amount. 

The clerk will be allowed $20. The plaintiff will recover costs. The 
judgment below is affirmed as before stated. The allowances to referee 
and solicitor are not considered. 

PER CURIAM. Judgment accordingly. 
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Cited: Rufin I , .  Harrison, 81 N .  C., 209; Luton v. Wilcox, 83 N .  C., 
24; Street v. Tuck, 84 N. C., 607; C d p  v. Lee, 109 N. C., 678; Gulp v. 
Stamfor$ 112 N .  C.,  668; Holden v. Strickland, 116 N.  C., 192; Loftin 
v. Cobb, 126 N.  C., 58, 61. 

STATE ON RELATIOK OF J. Y. ALLISON, ADMINISTRATOR d. b. n. OF M. A. 
BLACKWELDER, v. T. H. ROBINSON, ADMISISTRATOR WITH WILL 

ANNEXED OF L. C .  KRIMMENGER, AKD OTHERS. 

Guardian and Ward-Proceeds of Ward's Real Estate-Action to  
Recover b y  Adrjtinistrator-Parties. 

1. The administrator of a deceased ward is not entitled to recover, in an 
action against the administrator of the deceased guardian, moneys which 
came into the guardian's hands as proceeds of real estate belonging to 
the ward sold under a decree of court for partition. 

2. 1d such case the heirs at  law of the deceased ward are necessary barties ' 

to the action, in order that the rights of all interested may be adjudi- 
cated in the same action. 

SMITH, C. J., dissenting. 

CIVIL ACTION on an administrator's bond, tried at July Special Term, 
1877, of CABARRUS, before Cloud, J. 

This is an action brought by the administrator d. b. n. of Margaret A. 
Blackwelder, deceased, to recover certain moneys belonging to her estate, 
which went into the hands of her guardian, L. B. Krimmenger, who, 
dying, the defendant Robinson became his administrator with the will 
annexed; against whom and the sureties upon his administration bond 
the present action is instituted. 

Margaret, theward, was one of the heirs a t  law and distributees of 
Wilson Blackwelder, and as such was entitled to a considerable real and 
personal estate, all of which came into the possession of her guardian, 
Krimmenger. By a decree of court, at the instance of the guardian, the 
land was sold for partition, and the ward's part of the proceeds of the 

sale was paid over to her said guardian. The ward died, an 
(223) infant and unmarried. After the pleadings mere in, references 

were made to ascertain and report, first, the indebtedness of the 
late guardian to his ward; and, second, to state the amount of assets in 
the hands of the administrator of the said guardian, applicable to the 
plaintiff's claim. Such proceedings were had upon these references that 
reports mere made and confirmed by the court : (1) that the late guardian 
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was indebted to the ward in  the sum of $2,617.90, of which sum 
$1,132.75 was personal estate and $1,485.15 was proceeds of the sale of 
the land aforesaid for partition; and (2) that the defendant Robinson, 
administrator with the will annexed of the guardian, had in his hands 
$1,949.80 presently applicable to the payment of this debt, and certain 
notes for $584.54, which had not been collected. 

Upon this state of facts the plaintiff moved for judgment against the 
defendant for the full amount of assets in his hands, to wit, $2,535.34. 
This was opposed by the defendant upon the ground that the plaintiff 
as administrator, in law, was not entitled to recover the proceeds of the 
sale of the real estate, which, not losing its character as land, upon the 
death of the ward descended to her heirs at law. And of this opinion 
was the court, and gave judgment for $1,132.76, the amount of the per- 
sonal estate only. From this judgment the plaintiff appealed. 

R. Barringer and 14'. H. Bailey for plaintiff .  
W i l s o n  & #on, W .  J .  Montgomery,  and P. B. Means for defendant.  

BYNUM, J., after stating the facts as above: So the question is, Can 
the administrator of the ward in this action recover the proceeds 
of the sale of the real estate which had been sold for partition (224) 
by the decree of the court, and paid to the guardian? 

Before the adoption of the new Constitution, when the courts of law 
and the courts of equity were kept distinct and separate, the courts of 
law only looked at the legal relations of the parties to the action, as 
debtor and creditor, and not at the fund, as impressed, by its origin and 
history, with certaiu properties which in a court of equity imparted to 
it a different ownership and mode of transmission. 

The law looked upon the fund as money only, no matter how derived, 
and upon the death of the owner devolved it upon the administrator; 
while equity went further, and looked into the derivation of the fund 
and staniped it with the character and laws of devolution of its origin. 
Hence, in  S. v. Satterfield, 31 X. C., 358, which was an action at law, 
the administrator of the ward was allowed to recover upon the guardian 
bond the proceeds of the sale of land for partition, which had gone into 
the hands of the guardian. But the Court said: "Without deciding how 
the rights of the parties may be considered in a court of equity, we are 
of opinion that in a court of law the defendant having received money 
belonging to his ward, was after her death bound to pay it oTer to her 
personal representative, and that his refusal to do so was a clear breach 
of the bond, to the amount of the principal and interest." This case 
was followed by L a t t a  v. Ruas, 53 N. C., 111. That was an action at  
law upon an administration bond. There the administrator with the 
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will annexed died, having in his hands money arising from the sale of 
land decreed to be sold for the payment of debts, being a surplus rernain- 
ing after the payment of the debts, and which money belonged by law to 
the uersons to whom the land was devised. I t  was held that the ad- 
ministrator d. b. n. (:. t. a. of the original testator was the proper 

person to bring suit for such money, and not the devisees. Rut 
(225) this decision was rested upon the statute, Rev. Code, ch. 46, sec. 

50, which provides that:  "All the proceeds of the sale of real 
estate which may hot be necessary to pay debts and charges of adminis- 
tration shall be considered real estate, and as smh shall be paid by the 
executor or administrator to such persons as would be entitled to the land 
had i t  not been sold"; thue making i t  the duty of administrators to pay 
over the excess of the sale of real estate to devisecs and heirs, just as it 
was before their duty to pay over the personal estate to legatees and 
distributees. "When, therefore," say the Court, "an administrator dies 
before he has completed the settlement of the assets derived from the 
sale of the real estatc, by paying debts and paying over the excess to 
the devisees or heirs a t  law, this unfinished duty cannot be performed 
by his administrator, for there is no privity between him and the dev- 
isees and heirs at law, and i t  is consequently necessary that both of 
the deceased persons should be represented, so that the representative 
of tho administrator should pay over the fund to the representative of 
the first intestate, whose duty it is made to complete the administration 
by paying off all the debts and paying over the excess to such persons as 
wodd be entitled to tlic land had it not bcen sold." 

But what is the rule in a court of equity? I t  is the inflexible rule in 
equity that the proceeds of land sold for partition, to which an infant 
is entitled, remain real estate until he or she comes of age and elects to 
take them as money. I n  Scull v. Jernigan, 22 N .  C., 144, Elizabeth 
Sharpe was one of several heirs of Jacob Sharpe, and entitled to a part 
of h& lands, which were sold for partition b y  order of court, and-her 
part of the proceeds was paid to her guardian. She intermarried with 
Jernigan, and her guardian then settled with the husband and paid to 

him her estate, including her share of the price of the land. The 
(226) wife died without having had issue. The bill was brought by 

the heirs at  law of Mrs. Jernigan, against the husband, to have 
the proceeds of the land declared to be real estate, and to belong to the 
heirs at  law. I t  was held that they were entitled to recover. So in 
March v. Gewier, 41 N.  C., 524, a part of the ward's land was sold by a 
decree of the court, and the proceeds paid over to the guardian of the 
infant. The ward died intestate and an infant, and the defendant Ber- 
rier administered on her estate, and received the money from the guard- 
ian, claiming i t  in right of his wife as personalty. The heirs of the 



N. C.] JANUARY TERM, 1878. 

infant filed their bill and recovered i t  as real estate. This last case, in 
connection with Scu71 7~. Jernioan, is irn1)ortant as showing the true 

w " 
grounds upon which courts of equity take jurisdiction and administer 
the rights of the parties. The first ground is, that when courts of equity 
order a sale of an infant's land in order to raise money for any purpose, 
or for partition, they would not upon their own principles or inde- 
pendent of any provision by statute allow their decrees to affect the 
right of succession to a surplus remaining after answering the purpose. 
The ~rroney stands for the land. But the second ground, by itself, seems 
conclusive without the aid of the general principles of equity. I t  
grows out of the express provisions of the statute, Bat. Rev., ch. 84, 
see. 17, which is taken from Rev. Statutes, ch. 85, see. 7. After enacting 
that there may be a sale of laud for division, i t  further enacts that if 
any party to the proceeding shall be an infant, etc., "it shall bc the duty 
of the court to decree the share of such party in the proceeds of sale to 
be so invested or settled that the same may be sccured to such party or 
his real representative." I n  commentiag upon this statute, in #cull v. 
Jernigan, Rufin, C. J., says: "The last are the material words, as the 
question is, how the fund is to be treated after the death of the party 
when claimed by the two classes of representatives, personal or real. 
To that purpose the language is unequivocal. I t  is secured to 
the real representative, and is, of course, land in this Court. (227) 
. . . Had Mrs. Jernigan died an infant and unmarried, t l~ere  
can be no doubt that her heirs could have followed this money in the 
hands of the guardian, as real estate. There is nothing in the case to 
alter their rights." 

To the same effect is Gillespie v. Po?], 40 N. C., 280; Uudley 11. Win- 
fie7d, 45 N. C., 9 1 ;  Bu t~ rnan  v. Latharn, 56 N.  C., 35. The principle 
running through all the equity cases is thaI lhe heir at law may follow 
a n d  recover the fund in whoscsoever hands it may be, whether the guard- 
iaii or his administrator, or administrator of the infant, or the husband. 
Their dealings with one anotlrcr cannot change the equitable natnre of 
the fund so as to disturb the rights of the heirs at law. 

But now both legal and equitable rights are administered in the 
same action, upon the rational principle that there shall uot be two 
actions for the same subject-matter, when a single action will afford a 
complete remedy. Assume that at  law, prior to The Code, the adminis- 
trator of the ward conld sue for and recover a part or all this fund, it is 
clear that in equity the heirs, by another action, coull have followed 
and recovered the proceeds of the land. As both actions are now com- 
bined, i t  would seem to follow ine~itably that all the parties which were 
necessary to maintain the two actions must now unite in  the one action, 
which comprehends both. The general rule in equity is, that all persons 
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interested in the subject of dispute must be parties, because that court 
seeks to arrange in a single action all the claims arising upon the sub- 
ject of controversy. I n  this case it is evident that unless the heirs at  
law of the ward, as well as the distributees who are represented through 
the administrator, are before the court, their several rights to the fund 
cannot be determined, for the fund is not sufficient to satisfy the claims 

of both parties-those entitled to the personal estate-of the ward 
(228) and those entitled to the real estate-supposing then1 to be 

different persons. 
I f  the administrator, plaintiff, had alleged and shown a deficiency of 

personal assets in his hands to discharge the debts of his intestate, and 
had made the heirs at law of the ward parties to this action, he would 
be entitled to condemn all or so much of the real fund as would be 
necessary for that purpose. But he makes no allegation of want of 
assets, and his only claim to recover this fund is that he is the proper 
party to recover and pay i t  over to the heirs at law. But as in this 
Court the real fund is land, and descendible as such, why should the 
heirs, in this more than in other cases of descent. be com~eiled to reach 
i t  in this roundabout way, instead of directly and immediately from 
the intestate? .And suppose there had been no administration, or he 
had refused or delayed to bring an action for the recoyery of this fund, 
are the heirs thereby to be hindered or delayed in coming to their in- 
heritance? The heirs do not claim through, but above, the administrator, 
and immediately from the intestate; and whoever holds the real fund 
at the death of the ward holds it for the heirs and is directly amenable 
to their action to recover it. I f  the heirs had brought the action against 
the defendant Robinson, the administrator of the ward would have been 
a necessary party, as a representative of the creditors and distributees 
of the intestate. For the same reason the heirs are necessary parties to 
this action, that the rights of all may be adjudicated in the same action, 
instead of putting the heirs, as it may be, to another action against the 
administrator of the ward. 

I t  does not appear why the action was not brought upon the guardian 
bond, instead of the bond of the administrator. As the only point pre- 
sented by the. appeal is that which we have discussed, we can notice no 
others. We think the court did not err in refusing to give the plaintiff 

judgment for the amount of the entire fund, and if nothing else 
(229)  appeared, we would affirm the judgment. But as it also appears 

that the heirs at law of Margaret A. Blackwelder are neressary 
parties to the action and may be prejudiced by the affirmance of the 
judgment, we think i t  best and least expensive, not to dismiss the action 
for want of proper parties, but to vacate the judgment and remand the 
case, to the end that the heirs at law aforesaid may be made parties 



N. C.] JBNUARY TERM, 1878. 

plaintiff or defendant, with leave to amend the pleadings as far as the 
new parties are concerned, and that the case may be then proceeded 
with according to law. The accounts as reported and affirmed will not 
be reopened. The plaintiff will pay the costs of appeal. 

SMITH, C. J., dissenting: While concurring with the Court in the 
disposition made of the case, I cannot assent to the reasoning by which 
the result was reached. 
I,. B. Krimmenger as guardian to the plaintiff's intestate, who died 

before attaining 21  years of age, as part of his ward's estate, received a 
sum of money arising from a sale of her land and paid to him by order 
of the court directing the sale. This fund as well as the other personal 
estate of the ward was mismanaged and lost. The guardian died leaving 
a will, and the defendant T. H. Robinson was appointed administrator 
cum tes tamento n.nnezo of L. B. Krimmenger, i d  gave the bond on 
which the action is brought against him and his sureties. - - 

The defendant Robinson, as such administrator, took possession of 
the personal estate of the guardian and received ass$ts sufficient to dis- 
charge his liabilities to the ward. The question is, Can the plaintiff 
recover in damages the value of the fund derived from the sale of the " 
land, lost by mismanagement of the guardian, or must the suit to recoyer 
this part of the estate be brought on the relation of the heirs at law of 
the intestate infant? 

I n  my opinion, the plaintiff is entitled to recover damages for (230) 
the entire kstate lost, without discrimination as to the sources 
from which any part of it was derived. I t  is not disputed upon 
repeated and uniform adjudications in this State, and various statutory 
provisions, that money arising from the sale of an infant's land, until 
changed by some valid act of conversion after the infant attains major- 
ity, retains the qualities and properties of the land it represents, for 
the purpose of ascertaining to whom under the law i t  rightfully belongs. 
But this doctrine applies only to clairnants of the fund. I t s  nature as 
personal property is not changed, nor is the respodbili ty of the guard- 
ian for its care and management different from that which attaches to 
other personal property. Accordingly, in two of the cases cited at  the 
bar the fund treated as land still in  the view of a court of equity 
had been recovered or reduced to possession by the administrator, and 
was pursued in his hands by the heir, and charged with a trust in his 
favor. 

Although legal and equitable rights are under our present system ad- 
ministered by the same court, yet the essential distinction in those rights 
and the remedies to enforce them cannot be lost sight of without intro- 
ducing perplexity and uncertainty. This action is on the administra- 
tion bond to recover damages for a breach of trust, and should be con- 
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trolled by those general rules that formerly governed a legal proceeding. 
No case has been called to nly attention where an heir at  law has 
prosecuted an action to recover the fund, or to secure his interest in it, 
until it has been reduced to possession or subjected to the control of the 
personal representative. The right to sue is essentially a personal right 
vesting in the infant, and at her death transmitted to her administrator, 
who represents her as to all her rights of property, except her specific 
interest in  land remaining such until her death, and which thus descends 

to her heirs at law. The damages arising from the breach of 
(231) trust, and measuring the value of the property lost and the 

injury sustained, are personal, and the right to recover them 
vests only in the person who succeeds to all the choses in action that 
vested in the infant. To whom the fund shall be paid, and the respective 
claims of creditors, distributees, and heirs thereto, are matters which 
must be afterwards ascertained and adjudged. 

This view is in my opinion fully sustained by an express adjudica- 
tion of this Court in Latta v. Buss, 53 x. C., 111. 

The facts of that case are these: Richard Crabtree died, having made 
his will and devised certain of his lands to Thomas J. Latta a i d  wife 
and others. The executors named in the will renounced. and his widow 
was appointed administratrix with the will annexed. she filed her peti- 
tion in the proper court, and obtained license to sell the devised lands 
for payment of debts. There was a surplus arising from the sale of the 
land in  her hands when she died. The defendant Russ then became her 
administrator. and administration d. 6. n. with the will annexed was 
granted to the relator. The action was brought by the administrator 
d. b. n. upon the bond of the administratrix, against her administrator 
and sureties, to recover the fund derived from the sale of the land. 
This was resisted by the defendants upon the ground that the surplus 
arising from the sale of the land, made assets, belonged to the devisees, 
and that they alone as relators could sue. The Court declared that the 
objection that the action cannot be maintained by the administrator 
d. b. n. was not tenable, and Pearson, C. J., in delivering the opinion, 
says: "Where an administrator dies before he has completed the settle- 
ment of the assets derived from real estate by paying debts and paying 
over the excess to the devisees or heirs at  law, this unfinished duty can- 
not be performed by his administrator, for there is no privity between 
him and the devisees and heirs a t  law; and i t  is consequently necessary 

that both of the deceased persons should be represented, so that 
(232) the representative of the administrator should pay over the fund 

to the representative of the first intestate, whose duty it is made 
to complete the administration by paying off all the debts, and paying 
over the excess to such persons as would be entitled to the land had i t  
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not been sold. I n  othcr words, between the administrator d. b. n. of the 
first intcstate and his creditors and devisees or heirs there is a privity; 
whereas there is no privity between the latter and the administrator 
of the first administrator." 

This lucid statement of the true doctrine would seem to be decisive 
of our case, and to render further discussion needless. I t  may not, 
however, be inappropriate to notice some of the many difficulties to be 
encountered in  permitting the heir at law to sue and recover this money. 
I f  the specific fund is to be treated as land (except for the purposes 
already stated), then its loss or destruction, like the destruction of 
houses on the infant's land, would obstruct or defeat the descent. The 
right to recover damages in the one casc, as in the other, is a personal - 

right vesting in  the infant, and none but his representativc succeeds 
at  his death. Undoubtedly the heir has no claim for the destroyed 
houses, and why should she have to moneys lost, if they are to be traced 
as land merely? 

But in truth the fund is but a given sum of money which itself, or in 
case of its loss, the substituted damages which measure its value, though 
its identitv be lost, continues invested with the same attributes and 
goes to the same heir a t  law when reduced into possession by the person, 
who under the law must pursue and recover it for the benefit of the 
party entitled thereto. 

A further suggestion may be made in regard to the interest of cred- 
itors. For the space of two years after the grant of letters of ad- 
ministration or testamentary, the laud remains liable to debts, and is 
unalienable by the heir or devisee. I f  conveyed afterwards, the title 
passes, but the heir or devisee is chargeable with the proceeds 
of sale. During the period mentioned, and afterwards before (233) 
sale, the representative may by proper proceedings convert the 
land into assets to pay debts, and if necessary it is his duty to do so. 
This duty is enforced and secured by his bond. But this protection 
would be lost if the heir or devisee can sue and get possession of the 
fund into which the land has been converted and apply it to his own 
use; and in this respect his advantages are greater than if there had 
been no conversion, and to the  same degree prejudicial to creditors. 

The correct rule applicable to the case, in my opinion, is this: The 
personal representativc must reduce to possession the entire personal 
estate, and, if necessary, sue for and recover debts and damages to which 
his testator or intestate may be entitled; and in an action brought for 
this purpose an inquiry into the source from which the funds sought 
to be recovered were derived is wholly immater'ial and irrelevant. 
The only issue between the parties is as to defendant's l iability,  and in 
what amount, to the deceased or his representative, to whom the right of 
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action is transmitted. When the fund has been recovered, it then be- 
comes important to ascertain whether any or what part arises from the 
sale of land, and who is the heir or devisee to whom, if not required 
for purposes of administration, it should be paid. 

This is a legal proceeding to recover damages for the breach of a 
legal obligation, and should be conducted substantially upon the prin- 
ciples which govern in an action at law, modified under the new practice 
so fa r  only as is necessary to secure and protect those equitable rights 
which formerly could only be asserted in a different tribunal. The 
judgment of the Court is entirely proper, reversing the decision below 
and transmitting the cause in order to an amendment making the heir 
a t  law a coplaintiff. So that if administration has been completed, the 

money recovered which represents the land may pass at once into 
(234) the hands of the heir at law who is entitled to it. I n  this prolnpt 

and summary disposition of the whole matter in a single pro- 
ceeding we have an illustration of the practical advantages of the new 
system over the old, under which the heir would have been compelled to 
seek redress by instituting a new suit in another court. 

PER CURIAM. Judgment vacated and cause remanded. 

Cited: Alexander v. Wolfe ,  83 N. C., 273; s. c. ,  88 X. C., 400; 
Merrill v. Merrill, 92 N. C., 668; Houlerton 21. Serrton, 104 N. C,, 84; 
Lafferty v. Young ,  125 N .  C., 300; NcLenn  v. Leitch, 152 N. C., 267. 

STATE ON RELATIOK OF JOHN B. CLObIAN v. ARCHIBALD STATON 
ASD OTHERS. 

P~actice-Guardian Bon&Renzoval o f  Action Brouglzt i~z 
Improper County. 

1. A guardian bond is an ofticia1 bond within the meaning of C. C. P., see. 
65 (a ) .  

2. A11 action upon a guardian bond, brought in a county other than the one 
wherein the bond mas given, is triable in such county unless the defead- 
ant moves to remove the action to the groper county. 

3, 111 such case, a motion by defendant to  dismiss the action should be treated 
as a motion to remove. 

SMITH, C. J., having been of counsel, did not sit on the hearing of this 
case. 
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,APPEAL from Cannon, J., at Fall Term, 1877, of EDGECOMBE. 
This was an action upon a guardian bond executed by the defendants. 

Upon return of the summons the defendants moved to dismiss the action 
for that the bond and returns of the guardian were made in the county 
of Martin, where the guardian qualified and resided, and insisted that 
the action should have been brought in Martin instead of Edgecombe. 
The plaintiff resisted the motion, contending that the plaintiff being 
a resident of Edgecombe, the venue was properly laid; and that at most 
the action could only be removed to Martin for trial if the defendants 
should move for a removal. The court being of opinion with defend- 
ants, dismissed the action, and thereupon the plaintiff asked his Honor 
to remove i t  to Martin for trial, which was refused, and the plaintiff 
appealed. 

George Howard ,  Gilliam & Gatling, J .  L. Brid'gers, Jr.,  for (236) 
plain ti#. 

James  E. iWcore for defendants. 

R E A ~ E ,  J. There is 110 doubt that Edgecombe, where the plaintiff 
lived, was not the proper county, and that Martin, where the defendant 
lived and gave his guardian bond, was the proper county in which to 
try the suit upon the guardian bond. C. C. P., see. 68 (a)  ; Stnn ly  v. 
X a s o n ,  69 K. C., I ;  Steele v.  Commissicners, 70 N. C., 137. A guard- 
ian bond is an "official bond" within the meaning of the statute. 

I n  the cases heretofore before the Court, the main question was as to 
the proper county, but in this case the question is also made as to the 
time and manner of raising the question, and the party which is to 
raise it. 

I t  seems that upon the return of the summons to the wrong county, 
the right of the defendant is "to demand that the trial be had in  the 
proper county." I f  he does not so demand, then the action may go 
on and be tried in the wrong county. C. C. P., see. 69. 

The defendant did not more to '(remove to the proper county," but 
his motion was to dismiss the action so that it could not be tried in either 
county; whereas the statute s a p  that it may be tried in the wrong 
county to which it is brought unless the defendant will move to "remove 
to the proper county." 

I t  is true that in the cases cited the defendant's motion was to dismiss, 
as in this case, and they were dismissed. But the point was not made 
that the proper nlotion was to '(remove" and not to dismiss. 

I n  Jones v. Commissioners, 69 S. C., 412, an erroneous report of 
the case puts the Court in the fault of overlooking a point in the case. 
The report says that there was a nlotion below, not only to dismiss, but 
to remove, and the counsel's brief says the same thing, while in the 
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(237) opinion of the Court it is stated that the motion to dismiss 
was the only point. I find in looking into the original papers that 

the opinion of the Court was right. The record shows that the only 
motion was to dismiss, and the judge's case states the same. 

The object in those cases seemed to be to determine only the question 
as to which was the proper county. But here the point was raised and 
insisted on by the plaintiff that if Edgecombe was not the proper county, 
and Xartin was, then that it ought to be removed to Martin. And that 
distinguishes this case from the others. 

The plaintiff brought his action in Edgecombe, where he was willing 
to try it, and where it was triable, unless the defendant should demand 
that it should be tried in Martin. He  did not demand that i t  should 
be tried in Martin, hut objected to its being tried at all, and his Honor 
dismissed it. I n  this there was error. His Honor ought to have treated 
i t  as a motion to remove, and removed it accordingly. 

The objection that the plaintiff did not move in apt time, i. e., not 
until after the order dismissing the action, has no force in it, for the 
reason that the ]?laintiff was not obliged to move for removal a t  all. 
I t  was for the defendant to make that motion, and upon his failure to 
do so the case might have been tried in Edgecombe. Or under sub- 
division (1) of section 69, C. C. P., the court might have removed the 
case upon the suggestion of either party, or probably mero motu. 

PER CURIAM. Reversed. 

Cited: Jones v. Bintesuille, 97 X. C., 87; Clark V. Peebles, 100 N. C., 
352; McATeill v. Currie, 117 N.  C., 346; Baruch v. Long, ibid., 512; 
McCullen v. R. R., 146 N. C., 569; McArthur v. Grifin, 147 IT. C., 550. 

WILLIAM E. ALLEN AND OTHERS v. JOHN CHAPPELL. 

County Court of Grunville-Petition for Partition--X~~ficiency of 
Petition. 

Where a petition (filed by a guardian in the county court of Granrille under 
the act of 1851-2, ch. 41) recited that the infant petitioners were tenants 
in common of a certain tract of land; that the same was not sufficient 
to be divided in kind among the petitioners without materially injuring 
their pecuniary interests, and that their interests would be promoted 
by .a sale and the placing of the funds arising therefrom so that they 
would be productive, and prayed for a sale and that the proceeds be 
paid to the guardian for the maintenance and support of the infant peti- 
tioners : Held, that it was substantially an application for partition by 
sale, and within the power of the court under the act. 
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PET~TION to rehear, filed by plaintiffs and heard at  January Term, 
1878, of the SUPREIIE COURT. 

J .  B.'Ratthelor and J .  C. 8dtuclrd.s /"or plaintifs. 
Bl~sbee & Busbce and Mewimon, F d l e r  & Ashe f o ~  defendants. 

SMITH, C. J. This case was before the Court at  January Term, 
1877 (76 N. C., 287). We are now called upon to reconsider the decision 
then madc, by a petition to rehear. The only error assigned is that the 
proceedings before the county conrt of Granville, imdcr which the 
defendant derives title, were not for partition, and in order thereto, a sale 
of the infant's land, but for a sale and reinvestment of the fund, and 
therefore not within the jurisdiction of that court under the act of 25 
December, 1852. Laws 1852-53, ch. 41. 

The sufficierrcy of the defendant's title under these proceedings, the 
record of which accompanies the case as an exhibit, was the point upon 
which the case was disposcld of in the Superior Court, and was neces- 
sarily involved in tlic judgment now to be reviewed. We have 
again carefully examined the record of the county court of Gran- (239) 
ville, and our opinion remains unchanged, that it constitutes a case 
of application for partition and sale within the jurisdiction conferred 
by the act. This will appear from an examination of the petition and 
action of that court thereon. 

The petition recites tbat the petitioners, five in number, "are tenants 
in common of a small tract of l a d  of 80 acres, mostly in forest, and has 
no settlement on it," and that their real estate "held bv them as tenants 
in common is not sufficient to bc divided amongst your petitioners in 
kind without materially injuring their pecuniary interest," and that 
the interest of the petitioners "would bo promoted by a sale of the same 
and the placing of the funds arising from such sale so tbat they would 
be productive." The prayer is for a sale of the land, and that the 
moneys received on such sale be paid to the guardian for their maintc- 
name and support. The court ordered the sale, the land was sold by 
the clerk, the sale reported and confirmed, the moneys arising from the 
sale paid to the guardian, and a deed of conveyance made by the clerk 
to the defendant. The fund was not reinvested by order of the court, 
nor was the court asked to make smh orckr, but the fund was paid over 
to the guardian. 

We think this was substantially an application for partition, and par- 
tition was made by sale as authorized by law and within the power of 
the county court of Granville under the act. Wc therefore refuse to 
set aside the jud,ment, and declare there is no error therein. 

PER CURIAM. Petition refused. 
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(240) 
LOUISA C. WELCH AXD OTHERS V. E. 0. MACY, ADMIXISTRATOR WITH 

TIIE WILL ASNEXED OF W. B. WELCH. 

Homestead-Personal Property Exemption-iVinor Children. 

A, dies leaviilg a widow and minor children (having devised his estate by 
will), and thereafter the widow dies, neither of them having applied 
for a homestead or personal property exemption: Held, that the minor 
children of A, are entitled to a homestead, but not to the personal prop- 
erty exemption. 

CONTROVERSY without action (C. C. P., sec. 315), submitted on 1 6  
February, 1878, to Seymour, J. from WAKE. 

The plaintiffs are minor children applying for a homestead and per- 
sonal property exemption. Their father, W. B. Welch, devised his estate 
after payment of his debts, and died; and their mother died soon after- 
wards, neither one having applied for such exemptions. 

His  Honor held that they were entitled to said exemptions, and 
odered that the same be laid off and assigned according to law. From 
this judgment the defendant appealed. 

Merrimon, Fuller & Ashe for plain,tiffs. 
W. H. Pace for defendant. 

FAIRCLOTH, J., after stating the case as above: Upon these facts our 
decision is that plaintiffs are entitled to a homestead, but are not entitled 
to the personal property exen~ption. The statutes applicable to the case 
are cited and the reasons for the decision aye given in Johnson v. Cross, 
66 N. C., 167, where the same question was presented and maturely con- 
sidered. A repetition of them here would be surplus work. 

I t  was urged before us that the will, being a mode of convey- 
(241) ance, without the wife's dissent had the effect of vesting title to 

the property in the creditors. Giving full force to the suggestion 
-the title would have vested in the creditors-eo instanti the homestead 
right attached by force of the Constitution and statutes, and then upon 
what principle would the creditor have the preference? But it is diffi- 
cult to perceive how the testator's will, coupled with the wife's silence 
for a few weeks, could have the same effect as his deed, with the assent 
and signature of his wife, signifiel on her private examination, as re- 
quired by Const., Art. X, see. 8. 

I f  the Legislature should reenact section 10 of the Homestead Act, 
and amend section 7 by striking out the words "as guaranteed by Article 
X of the Constitution of this State," a new question would arise, to wit, 
the power of the Legislature to extend the personal property exemption 
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to minors in a case like the present, or to increase the amount thereof, 
which would admit of discussion. 

It will be certified as the opinion of this Court that the plaintiffs arc 
entitled to have a homestead set apart, but are not entitled to a personal 
property exemption. With this modification, the judgment of his Honor 
is affirmed. 

PER CURIAM. Modified. 

JOHN N. BUNTING v. HENRY C. JONES, WIFE AXD OTHERS. 

IIorncstead-Purchase Xoney--Wife 's  Interest.  

Where the plaintiff purchased and paid for the land in question, and had the 
deed made to the defendant J. under a verbal agreement that the plain- 
tiff was to  hold the deed, and that  concurrently with making the deed 
to J., he and his wife were to execute a mortgage t o  the plaintiff to secure 
the purchase money; J. did execute the mortgage, but his wife refused 
to join : Hcld,  that  the plaintiff was entitled to judgment for the amount 
due, aud that  the land be sold to  satisfy it. Held further,  that  in such 
case no title vested in J., and his wife acquired no dower or homestead 
rights. Held fur ther ,  that   hinti iff's demand is for the purchase money, 
us against which homestead rights do not prevail. 

APPEAL from B u x t o n ,  J., at June Special Term, 1877, of WAKE. 
This action was brought to recover the purchase money for a house 

and lot in  the city of Raleigh, and the defendants objected to the j u d g  
inent rendered for the plaintiff in the court below, for that i t  was ad- 
judged that the title to the same (which came to them in the manner 
set forth in the opinion of this Court) was not in the defendant Jones, 
and that the premises be sold to satisfy the debt; and insisted that the 
judgment should have been only for the recovery of the debt. And from 
said judgment the defendants appealed. 

George H .  S n o w  f o r  p l a i n t i f .  
T.  M.  S r g o  and  Ba t t l e  & Mordecai for d e f ~ n d a n t s .  

READE, J. The plaintiff purchased and paid for the land in question 
and had the deed made to defendant Henry (2. Jones, under a verbal 
agreement that the plaintiff was to hold the deed, and that con- 
currently with the taking the deed from the vendor to the defend- (243) 
ant Henry C. Jones, he and his wife were to execute a mortgage 
deed to the plaintiff, to secure the purchase money. The defendant 



I N  T H E  SUPREME COURT. 175 

IIenry C. Jones did execute the mortgage deed and'delivered i t  to the 
plaintiff, but his wife, the feme defendant, refused to join; and this 
action is brought to recover jud,ment for the p~xrchase money, and to 
have the land sold to satisfy it. 

The plaintiff is entitled to his judgment and sale. 
The defendants object to the sale for the reason that the deed which 

was made to Henry C. Jones vested the title in him, although but for a 
moment, and thereby his wife, the ferr~e defcndailt, became invested with 
dower and homestead rights. This is ilot so, for two reasons: 

i. Thc deed from the vendor io Zones, and his mortgage to the plain- 
tiff, were to be, and were, concurrent acts. And concurrent acts are to 
be considercd as one act. The title did cest, but it did not rcst, in Jones, 
but "like the borealis7 race, that flits ere you can poiut its place." And 
it was as if the title had passed directly from the vendor to the plaintiff. 
But even if this were not so, and if the deed had been made and delivered 
to Jones, and he had made no mortgage to plaintiff, yet under the agree- 
ment aforesaid, and the plaintiff's money having paid for the land, there 
would have been arr equity in the plaintiff which would have entitled 
him to call for the legal estate, unaflccted by dower or homestead. It was 
not intended to give the defendant the land, and he paid nothing for it. 
How, then, can he or his wife claim it ? But if this were not so, still- 

2. The plaintiff's demand is for the purchase money, as against which 
homestead rights do not prevail. 

The defendants insist that the plaintiff did not pay the purchase 
nioney, and thereby become substituted to the rights of the vendor; but 
that he (plaintiff) loaned the defendant the money with which to pay 

it, and that the plaintiff's dcrnand is for an ordinary debt. But 
(244) the fact is stated to be otherwise. 

We have not mentioned the intervention of Sion H. Rogers, 
as it was not necessary for elucidation. 

PER CURIAM. Affirmed. 

Cited: Moring v. I l ichin~on,  85 N.  C., 469; Burns v. MeGregor, 90 
N ,  C., 225; Xawyer I .  Xorfhnn,  112 N. C., 267; Belvin v. Paper Co., 
123 N. C., 145; IVcil v. Cnse?y, 125 N. C., 359; Rhea v. Rawls, 131 

I N. C., 454; Sutton v. Jenkins, 147 N.  C., 15 ;  Hinton v. Hicks ,  156 
N. C., 25; Gnnn 7,. Spencer, 167 N.  C., 431; Trust Co. u. Sterchie, 169 
N. C., 23. 
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WILLIAM SPOON AND OTHERS v. GEORGE W. REID AND OTIIERS. 

Homestead-Fraudulent Coweyunce-Practice-F41Lotment 
of Homestead.  

1. Where a debtor had conveyed the tract of land upon which be lived, 
in fraud of creditors, arid afterwards the sheriff sct apart to him under 
execution two other tracts of land as a homestead and sold the home 
tract, and the purchaser acquired possessiori thereof : Held, in an action 
by the debtor to recover possession of the home tract as a homestead, 
that he was not entitled to recover. Nor would he have been entitled to 
recover if the home tract had not bccn fraudulently conveyed or conveyed 
at all. 

2, An allotment of homestead under execution, without exception or appeal 
by the debtor, is an estoppel of record against him. 

ACTION for pos~ession of land, tried at  Spring Term, 1877, of RAN- 
DOLPH, before Cox ,  J. 

The plaintiff owned a tract of land on which he lived, and two other 
small tracts not connected therewith. H e  conveyed the tract on which 
he lived to his daughter to defraud his creditors. A creditor sued him, 
got judgment, the &riff had his llorncstead laid off in the two small 
tracts, levicd on the home tract as excess over the homestead, sold the 
same, and title from the sale came to the defendant, who sued the plain- 
tiff and recovered possession. The plaintiff bringing this action 
to recover the home place, upon the ground that hc is entitled (245) 
to a homestead therein. 

Under the instruction of the court, the jury rendered a verdict for the 
plaintiffs. Judgncnt. Appeal by defendants. 

J.  A. G i l m e r  f o r  plainti f f .  
A. W. T o u ~ g e e  and J.  N .  Staples for defendant .  

1 READE, J., after stating the case as above: The statement shows that 
he ought not to have it, yet the homestead law has so much favor that 
the grossest frauds are practiced in its name without shame. 

Without affecting the conclusion at  which we have arrived, i t  may be 
conceded that he had never conveyed his home place in  fraud, not at  
all, but that he owned it and lived upon it at  the time of the levy and 
sale, and yet he could not recover; for when the allotment was made to 
him in the other two tracts by the sherifT7s appraisers, and he took no 
exception thereto and no appeal therefrom, and disclaimed title to thc 
home place and claimed no homestead therein, he assented to and was 
bound by the allotment; and the same is an ostoppel of record against 
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him. H e  has his homestead regularly allotted to him; and having that, 
he cannot claim another. Let him not trifle with the lam. 

The plaintiff's claim is founded upon the idea that an allotment of 
homestead which does not embrace the home place or house in which 
he lived is a nullity, and that therefore he is not estopped by the allot- 
ment in this case. But that is not so. Surely the sheriff is not obliged 
to lay off to a defendant the house in which he lives, if it is not his 
property. Nor is i t  proper for him to do i t  if the defendant disclaims 

property, although he might not be bound by his disclaimer, and 
(246) might subsequently claim it. So the Constitution provides that, 

"in lieu of" the dwelling, "any lot in a city, town, or village, at  
the option of the owner," may be allotted. And when he disclaims 
title to the dwelling, and his homestead is laid off in the onIy land that 
he does claim, and he makes no exception thereto, then i t  is "in lieu of 
the dwelling" and is "at his option," tacitly if not avowedly manifested. 
A defendant is entitled to have his dwelling allotted to him if he desires 
i t ;  but if he does not want it, then it is a favor to him to have it allotted 
elsewhere. 

Error. 
PER CURIAM. 'Venire de  novo. 

Cited: Burton v. Spiers, 87 N. C., 90; Welch v. Welch, 101  N. C., 
570; McCu~dess v. Flinchum, 98 N.  C., 368; McCracken v. Adler, ib., 
403; Hughes v. Hodges, 102 N.  C., 263 ; Whitehead v. Spivey, 103 N. C., 
70; Springer v. Colwell, 116 N. C., 523; Gudger v. Penlaad, 118 N. C., 
834. 

Distinguished: Gheen v. Summey, 80 N. C., 189; Marshburn v. 
Lashlie, 122 N.  C., 241; Oafes v. Mwnday, 127 N. C., 446; Cox v. Boy- 
den, 153 3. C., 525. 

(247) 
CITIZENS NATIONAL BASK v. L. M. GREEN AND WIFE. 

Homestea.&Incorne Therefrom-Pcrsonnl Exemption-Husband and 
T'Vi f e.  

1. A husband cannot loan money to his wife, both being insolvent. 
2. All property is held subject to the payment of the debts of the owner, 

except in so far and to the extent only that it has been specifically 
exempted. 

3. The homestead law does not vest in the owner any new rights of prop- 
erty; it only imposes a restriction upon the creditor that in seeking 
satisfaction of his debt he should leave to the debtor untouched $500 of 
his personal and $1,000 of his real estate. 
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4. The income derivcd from a homestead is not likewise exempt from liability 
for the owner's debts, and all acquisitions of property derived from such 
income are subjcct to sale under execution against the debtor; and the 
same is true of the natural increase of personal property set apart to 
the debtor as exempt from sale undcr execution. 

5. G. being insolvent and having had his homestead of the value of $1,000 
set apiirt to him, and his ~ersonal exemption to the value of $275.50 
allotted, loaned his wifc $300, being the proceeds of the sale of cotton 
raised on the homestead; with it (and $200 belonging to her) the wife 
purchased ccrtain other real estate, taking the title to herself; in an 
action by a .jud,mcnt creditor to subject the land to the payment of his 
debt, it was Hcld, that the rreditor had a lien upon three-fifths of the 
laild u ~ ~ d c r  and by virtue of his judgment against G. 

RODMAN, J., dissenting. 

CIVIL ACTION, tried at  Spring Term, 1877, of WAKE, before Buxton, J .  
The case states : The  lai in tiff had heretofore obtained and docketed 

a judgment against defendant L. M. Green, a t  June  Term, 1875, of said 
court, for  $2,132 as security for C. B. Harrison. Execution issued 
thereon, and on 3 ~ovember ,  1875, his personal property exemption to 
the value of $2'15.50, and his homestead to thc value of $1,000 
were allotted to the defendant; but he appealed from the allot- (248) 
ment of the real estate as homestead, and thercupon a reallot- 
inent was made on 22 November, 1875, assigning him as homestead two 

' 

tracts of land of the value of $1,000-one of 65 and the other of 130 
acrcs-the latter tract having upon i t  a crop of cotton unmatured. 

The execution was returned unsatisfied, and on 26 January, 1876, 
the plaintiff cornmenccd this action to subject his interest in a certain 
other tract of land, alleged to have bcen bought by him in July, 1875, 
of one Dean, and which was not embraced in  his homestead exemption, 
to the payment of the plaintiff's debt. 

I t  was also alleged that at the time of this purchase the defendant 
was indebted to the plaintiff, and that he had the deed executed to his 
wife to conceal his interest in the land and to defraud his creditors. The 
defendant, however, denied the complaint, and alleged that the land 
was bought and paid for by his wife on her own account, and with funds 
which she had borrowed from him, and that the transaction was a fair 
and bona fide one. 

Upon issues submitted, the jury found that the said land was bought 
by the defendant's wife, and that thrce-fifths of the purchase money 
was paid by the defendant, her husband, which was the proceeds of the 
sale of property exempt from execution, to wit, the money derived from 
the sale of the cotton raised on the said 130-acre tract. 

The defendant's counsel asked for the following instructions to the 
jury: (1)  I f  the jury shall find that the $300 advanced by the defend- 
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ant to his wife were the proceeds of the sale of a part of his real estate 
exemption, then he had the right to give the same to his wife. (2)  
I f  the $300 were a part of said exemption, then he had a right to ex- 
change i t  for other land of like value, and the land received in  exchange 
would be protected from creditors. 

His  Honor declined to give the instructions, but told the jury, among 
other things, that according to the evidence the money was ad- 

(249) vanced by the defendant as a loan to his wife, and that if this was 
> ,  

so, it wa"s still his, for the law did not recbgnize such dealings 
between k husband in embarrassed circumstances and his wife; that the 
cotton upon the homestead at the time of its allotment passed to the 
defendant as. a part of the realty, and that after it was gathered and 
sold, the proceeds became personal property, liable to claims of creditors, 
unless set apart as personal property exemption according to law. 

Upon the verdict his Honor adjudged the defendant wife a trustee 
for defendant husband, in respect to three-fifths of said land, upon 
which the plaintiff had a lien by virtue of the said judgment, etc. From 
this ruling the defendant appealed. 

Merrimon, Fuller d Ashe, and Battle d Mordecai for plaintiff 
D. G. Fowle and' Busbee & Busbee for defendant. 

BYNUM, J. A homestead in land to the maximum value allowed by 
law had been duly allotted to the defendant L. M. Green. A crop of 
cotton was then growing upon it, which, when matured and gathered, 
he sold, and of the proceeds undertook to lend $300 to his wife, who, 
with that sun1 and $200 more which she procured from her sister, pur- 
chased the land in question with the privity of the husband and had 
the deed executed to herself. 

I s  this land or any part of i t  exempt from the debts of the husband? 
The husband and wife were insolvent. The husband could not by law 
make the contract of loan to his wife,,so the money advanced to his wife 
was still his money, and the case stands as if he himself had directly 
put that much cash into the purchase of the land, and so also a court 

of equity will treat the transaction to the extent of his advances 
(250)  as if the deed had been made directly to the husband. 

I t  is not material to inquire whether the crop growing upon 
the homestead at the time i t  was assigned was valued as a part of the 
homestead; that does not distinctly appear, and we assume that it was 
not, and could not be, so estimated. Xor is it material to inquire whether 
a crop grown upon the homestead after it had assumed the character 
of personal property is exempt from the debts of the owner, as to the 
excess above the exemption allowed by law. I t  is certain that the 
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debtor is always entitled to the maximum of his personal exemption, and 
that by so much of this exemption as may be consumed in producing a 
crop, by that much may he be reimbursed out of the crop produced, so 
as to maintain the exemption to the maximum standard fixed by law. 
I n  respect to the homestead, i t  has been held in other States having 
similar laws, that if it should depreciate in value belov $1,000 by the 
burning of the buildings upon it, a fall of prices, or other casualty, the 
owner would be entitled to a reallotment out of any subsequently ac- 
quired land, so as to bring the homestead up to the maximum. So, on 
the other hand, if the homestead should appreciate in value by a rise 
in prices, the erection of costly buildings, or other improvements, the 
creditors would be entitled to a reassessment and reallotment, so as to 
reach the excess over the value fixed by law. I t  was so held in  Illinois, 
in  Haworth v. Tratis,  67 Ill., 301. and in Xtubbleford v. Graves, 50 Ill., 

2 ,  

103, where the Court put this case: "Suppose nine years ago a tract of 
land containing 10 acres, part of a large tract near the city limits of 
Chicago, had been valued and set off as a homestead, i t  being then of 
the value of $1,000, and on the land the resident head of the family 
had erected costly buildings and improvements, by means of which and 
the rise of property in that locality its value should now greatly exceed 
$1.000: by what principle of law or justice could the claimant 
insist upon holding the Iand as a homestead, when one-tenth of (251) 
the tract would fully satisfy the homestead right? . . . A 
debtor being unable to pay his debts has no right to a homestead of 
greater value than $1,000. By securing one to him of that value, his 
rights are satisfied and the requirements of the law fulfilled." To the 
same effect is 37 Cal., 175. These authorities are cited to show what 
has been the construction of the courts upon similar homestead pro- 
visions in other States, and not as an expression of the opinion of this 
Court upon a grave question which is not fully presented by the facts 
of this case. 

A single proposition before us is, What is the status of the additional 
tract of Iand purchased by the husband, who already has a homestead 
of the maximum value allotted and set apart by metes and bounds? 

This question must be determined by our own legislation, for if it is 
exempt from the debts of the owner, it must be either by some constitu- 
tional or some statutory provision. We look in vain for either. 

By  Article X, see. 2, of the Constitution i t  is provided '(that every 
homestead and the dwelling and buildings used therewith, not exceeding 
in value $1,000, . . . shall be exempt from sale under execution 
or other final process." By chapter 44, Bat. Revisal, it is made the duty 
of the sheriff having an execution in his hands to levy upon all the prop- 
erty of the debtor, real and personal, except the homestead and personal 
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exemption as provided in the Constitution and the statutes, And by 
chapter 55, Bat. Revisal, i t  is provided that whenever the real estate 
of anv resident of the State shall be levied on bv virtue of an execution 
or ot ier  final process obtained on any debt, th;! sheriff shall cause the 
homestead to be appraised and set apart by metes and bounds, not ex- 
ceeding in  value $1,000, and then to levy upon the excess. 

The language of the law is so plain that there is no room for construc- 
tion; that is, that all the real estate of the debtor, except that 

(252) which is specifically set apart as the bomestead, is the subject 
of seizure and sale under an execution or other final process. 

No provision of the Constitution or of the statutes supplementary 
thereto furnishes the ground of a doubt. On the contrary, their legal 
effect is simply to protect the occupant in the enjoyment of the land 
set apart as a homestead, unmolested by his creditors. 

T& make no provision and conte&late none for the owner, from 
the homestead or any other source of income, to acquire additional lands 
and estates which shall be protected from his debts, just as his home- 
stead is secured. The courts cannot by judicial legislation even do so 
bold a thing as to confer new rights and exemptions in the face of plain 
legislation by the lawmaking power. I t  is urged in  argument that a 
homestead having been secured to the debtor by law, all income derived 
from its use is merely an inoident which folloks the principal and be- 
longs absolutely to him, and may be used either in improving the prop- 
erty or in other investments; and that unless this be so, the lam7 rather 
discourages than invites improvement on enterprise, by cutting off all 
inducement to industry, the legitimate rewards of which when in excess 
of the exem~tion would be seized and sold bv the creditor. 

Such an argument should not be addressid to a court, which cannot 
make, but only construe and administer the law as i t  is written. I f  
worthy of consideration, it should be directed to the Legislature as a 
reason for changing the law. 

  here is some misconception as to the nature of the homestead law. 
The homestead is not the creation of any new estate, vesting in the 
owner new rights of property. His dominion and power of disposition 
over i t  are precisely the same after as before the assignment of home- 

stead. The law is aimed at the creditor only, and it is up011 hiin 
(253) that all the restrictions are imposed; and the extent of these re- 

strictions is the measure of the privileges secured to the debtor; 
and these restrictions imposed on the creditor are that in seeking satis- 
faction of his debt he shall leave to the debtor untouched $500 of his 
personal and $1,000 of his real estate. 

With this limitation upon the rights of the creditor, i t  i s  manifest 
that all the obligations of the debtor to pay his debts, and all his rights 
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to acquire and dispose of property, are the same after as before the 
assignment of homestead. 

The homestead has been called a determinable fee, but as we have 
seen that no new estate has been conferred upon the owner, and no limi- 
tation upon his old estate imposed, i t  is obvious that it would be more 
correct to say that there is conferred upon him a determinable cxemp- 
tion from the payment of his debts in  respect to the particular property 
allotted to him. By  the recent act of the Legislature (Laws 1876-77, 
ch. 253) this determinable exemption has been extended into a fee sim- 
ple, and the homestead is now forever exempted from all liability for the 
debts of the owner contracted after the ratification of the act, if the 
act be constitutional. I n  the face of this, it is still insisted that all 
after-acquired property derived from the income of the homestead is 
exempt from the debts of the owner. Suppose A. has had assigned to 
him his homestead and personal exemption, and by good management 
110 has acquircd other lands of the value of $10,000, and other personal 
property of the value of $5,000. I t  is asked, Why should not these 
acquisitions belong to him as the natural fruit and product of the ex- 
empted property? The answer is, They do, undoubtedly. No one dis- 
putes that proposition; on the contrary, it is the very proposition we 
affirm. A11 such property does belong to him absolutely, and with it 
he may buy and furnish fino houses, have his carriage and horses, supply 
his table with the costliest luxuries. But when he refuses to pay the 
butcher, the latter might well exclaim : 

"Upon what meat doth this our Ctcsar feed, 
That he is giwmn so grcat?" 

(254) 

As in respect to land, so as to the personal exemption: Suppose B. 
has had assigned to him as a part thereof stock, cattle, or brood mares. 
I t  is again asked, Do not the increase belong to the owner of the dams? 
Undoubtedly. Pnrtus sequitur oentrem, and he may increase the stock 
by continued production and reproduction to an unlimited extent and 
value, and i t  would still be all his absolutely. But the qucstion is, What 
sanctity distinguishes and protects this new wealth which is not equally 
vouchsafed to the same kind of property belonging to other men? 

Again, suppose A., having accumulated out of the homestead other 
lands of the value of $10,000, dies, leaving a child. Under the law of 
1876-77, this land would descend as a homestead, and all the additions 
made to i t  by the heir would also be homestead, and so ad in$nitum 
exempt from the debts of all the proprietors. 

I f  the construction of the law should be that all acquisitions of prop- 
erty are exempt from execution, it would be the interest of all men 
a t  once to take the benefit of the homestead, as well the rich as the poor, 
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for thereby all income derived from it could be capitalized and recapital- 
ized from that one nucleus to the building up of colossal fortunes in 
defiance of debts past or future. And what a door would be opened to 
frauds and perjuries, as each owner of a homestead would be tempted 
to allege and establish that all his estate, no difference how acquired, 
was but the increment of his own or the homestead of some remote 
ancestor ! 

I t  would be a fruitless endeavor in the creditor to investigate and sift 
out and separate the homestead from the nonhomestead property, thus 

confused and confounded. I n  the progress of time, of course, 
(255) such intricate and perplexing investigations must pass from the 

hands of creditors and attorneys to those of the antiquarian until 
all credit perish. 

Such a construction would come in  direct conflict with the bankrupt 
law, for by it only past debts are discharged, while by the homestead 
law both past and future debts would be practically discharged. The 
bankrupt's future acquisitions are liable for future debts, while those 
of the owner of the homestead would not be, and one result of the 
anomaly would be to transfer the collection of all foreign claims from 
State to Federal courts, where a law so plainly impairing the obligation 
of contracts would not be recognized. 

Such, however, is not the proper construction of the homestead law 
in this State or any other of our sister States. I t  is a mistake to sup- 
pose the exemption laws are something new in North Carolina, or that 
their construction has not long been settled. The present law differs in 
no material respect from that enacted as early as 1773, except that it is 
more enlarged, and extends to lands as well as personal property. By 
that law, amended and enlarged in its operations from time to time as 
finally embodied in Rev. Code, ch. 45, secs. 7, 8, 9, certain property 
was exempted from sale under execution, such as a limited quantity of 
provisions, household articles, cow and calf, etc. 

I t  was never held, that we are aware, that the increase derived from 
these exemptions-as, for example, a stock of cattle raised from the cow 
and calf-was exempt from execution. And in order that the allotment 
might be perpetuated for the protection of both debtor and creditor, 
conznlissioners were appointed to lay off and assign to the debtor such 
property as he was entitled to under the acts, and a list thereof was re- 
quired to be made out and filed among the records of the county court. 

Such proceedings are substantially required under the present 
(256) homestead laws; yet no one supposed that under the old law 

the debtor was entitled to anything more than what was thus set 
apart. The rule of law then was, and m7e think now is, that all of a 
man's property was and is held subject to the payment of his debts, 
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except in so fa r  and to the extent only that it has been specifically 
exempted. The practical working of this law is not always without its 
difficulties, as, for instance, where the value of the homestead and per- 
sonal exemption may have been increased by building, the rise of values, 
or successful crops, or have been diminished in value by opposite causes. 
Our case is not one of that kind, and demands of us no opinion of what 
would be the rule of adjustment and liability in such cases, and we give 
none. Cases of the kind will not be frequent where the excess over the 
maximum allowance will be so clear and palpable as to provoke litiga- 
tion on the part of the creditor, and when such cases arise, they must be 
adjusted by the good sense of the parties, or, like all other inconceivable 
differences, by the arbitrament of the law. 

I t  is not from a construction of the law a t  once just to the creditor 
and debtor that the latter has cause of apprehension. His  danger is in 
another direction-the frail and evanescent tenure of the homestead 
itself. Though bestowed, i t  is not preserved to him. The benevolent 
purpose of its creation was to save the improvident and their families 
from the consequences of their imprudence. I t  is manifest that this 
purpose fails, and that there is an incongruity between the object and 
end, so long as the debtor is allowed first to encumber and next to part 
with what was intended as a provision for himself and family. I t  can- 
not be disputed that real and chattel mortgages, liens and encumbrances 
of all kinds, to an unparalleled extent, now cover a large portion of the 
real and personal property of the State, and that they are generally 
confined to that class of our population who are theoretically supposed 
to be enjoying the benefit of the homestead law. I t  is not so much 
the excess over the legal exemptions that needs protection, for 
there is but little of i t ;  but i t  is the homestead itself that needs ( 2 5 7 )  
protection. 

Exemption laws, without diminishing the need of credit, have natur- 
ally made credit more precarious and insecure, and as a result have pro- 
portionately increased the premium which must be paid for i t ;  so that 
at  few periods of our history has interest been higher or borrowed money 
less remunerative than now, and at  no former period has the debtor class 
been more under the dominion of the merchant, grocer, and capitalist. 
Fronl the condition of things as society is organized, the poor, the necdy, 
and the improvident will borrow if they can, and will not hesitate to sell 
or encumber their homesteads upon ruinous terms, and the beneficent 
intentions of the law for their benefit are thus defeated. Whether this 
result has proceeded from insufficient or misguided legislation, from the 
habits of the people, or from a combination of all these causes, will admit 
of different opinions as men view the situation from a moral or political 
standpoint. 
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I n  resnect to the case before us. it remains for the Court to declare its 
opinion to be that by the unambiguous words of the Constitution and 
laws pursuant thereto the defendant L. M. Green is entitled to no other 
l m d  exempt from his debts than the home~tead which has been ap- 
praised and set apart to him. And in the language of a great judge upon 
the construction of the statutes: "It is the duty of all courts to confine 
themselves to the words of the Legislature, notiing adding thereto, noth- 
ing diminishing. The consequences, if evil, can only be avoided by 
a change of the law itself, and not by judicial action. Sedgwick on 
Stat. and Const. Law, 205 to 220. 

The exceptions to the evidence excluded, taken by the defendants, are 
untenable, and the rulings of the court below are sustained. 

(258) PER CURIAM. Affirmed. 

Cited: Murphy v. ~WcNeill, 82 N. C., 224; Simnpson v. Wallace, 83 
N.  C., 489; Burton v. Spiers, 87 N.  C., 94; Markhom v. Hicks, 90 K. C., 
205; Morris e. Morris, 94 N.  C., 617; Campbell v. White, 95 N.  C., 
345; McCanless v. Flinchum, 98 N. C., 368; Jones v. Britton, 102 
W. C., 175, 180, 182, 191, 198; Hughes v. Hoclges, ib., 259; Tucker v. 
Tucker, 108 N.  C., 237; Vanstory v. Thornton, 112 N.  C., 208, 219; 
Stern v. Lee, 115 N. C., 442 ; Thomas v. Fulford, 117 N. C., 679 ; Bevan 
v. Ellis, 121 N.  C., 235; Joyner v. Sugg, 131 N.  C., 327, 346; s. c., 132 
N.  C., 593; 8. v. Cole, ib., 1079; Sash Co. v. Parker, 153 K. C., 134; 
Fulp v. Brown, ib., 533. 

THOMAS B. LYOK r. WILLIB,M E. AKIN AND WIFE, LYDIA. 

Husband and Wife-Purchase of Real Estate with Wife's Separate 
Property-Re~ulting Trust. 

1. Where land is purchased by a husband with his wife's money, the proceeds 
of the sale of her real estate, and title is taken to the husband alone, 
a resulting trust is created in favor of the wife, and a purchaser from the 
husband with notice stands affected by the same trust. 

2. Where in an action to recover land it appeared that the husband of the 
feme defendant had (before the enactment of the Rev. Code, ch. 56) 
purchased land partly with money arising from the sale of real estate 
belonging to his wife, and had taken title to himself, and thereafter con- 
veyed the land to the plaintiff, who purchased with notice of the wife's 
interest therein: it was Held, that the plaintiff was entitled to recover 
possession of the land and its profits for the life of the husband, and in 
fee to the extent of the residue of the purchase money not the proceeds 
of the wife's land. 

3. The act of 1860, first extra session, ch. 16 (known as the first Stay Law), 
is unconstitutional and void. 

172 
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ACTION to recover possession of land, tried at Spring Term, 1877, of 
GRANVILLE, before Euston, d.  

The defendant Lydia was one of the heirs at  law of John (259) 
Ferrill, who died in  1846, seized of rcal estatc, which descended 
to Lydia and her brothers and sisters as tenants in common. The de- 
fendant W. E. Akin and the said Lydia intermarried in  March, 1846, 
she being then 17 years of age. I n  July, 1848, the husband purchased 
the land i n  suit for the sum of $218, taking to himself a deed in fec 
therefor, and in  1850 paying for i t  with his wife's money. Of this 
money, $150 was derivcd from the sale of her l a d  for the purposes of 
partition among the tenants in  common. On 23 July, 1861, the husband 
conveyed this land to the plaintiff in  mortgage to secure debts due to 
him. At the time the land was purchased by the defendant, and also 
at  the time the mortgage deed was executed to him, the plaintiff had 
notice that the said land had been purchased and paid for by the defend- 
ant with the proceeds of the sale of the wifc's land. Thc mortgage was 
not registered until August, 1869. The husband and wife had issue liv- 
ing. The mortgage was foreclosed in 1870, by a sale and the purchase 
of the lands by the plaintiff, who immediately went into possession and 
occupied the premises until 1875, when the defendants entered. The 
action is brought to recover the possession and damages. 

His Honor gave judgment non obstante veredicto for the plaintiffs, 
and the defendants appealed. 

Edtunrh & Batchelor and E. G. Haywood f o r  plaifitiff. 
Busbee & R u s b ~ e  for defendants. 

BYNUM, J., after stating the facts as above: The plaintiff is entitled 
to recover. When real estate belonging to an infant or feme covert has 
been converted into money by a sale under decree of court for a division, 
the fund will continue to have the character of realty until a 
diflerent character i.; impressed upon it by somc act of the owner. (260) 
Jones v. Edwcr.r.c?s, 55 N. C., 336. And wherc land has been pur- 
chased with the wife's money, the proceeds of the salc of her real estate, 
although thc deed be taken to thc husband alone, a resulting trust is 
thereby creatcd in faror of the wife, whose morlcy paid for  the land, 
and the purchaser from the husband with notice stands affected by the 
same trust. Ring v. W7eelcs, 70 N. C., 372 ; Marcwell v. Wallace, 45 N. C., 
251 ; Adanls Eq., 33. The plaintiff, therefore, who thus purchased 
from thc husband with notice, thereby became a trustee to the extent of 
the money thus furnished, and holds the land just as the husband held 
it. What, then, was his intcrest in i t ?  

I t  will be observed that the purchase by the husband was in July, 
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1848, before Rev. Code, ch. 56, was enacted, whereby all real estate be- 
longing at the time of marriage to females, married since the third 
Monday of November, 1848, is prolribited from being sold or leased by 
the husband for the term of his own life, or any less term of years, 
except by and with the consent of the wife ascertained by her privy 
exanlination. The husband, therefore, by virtue of his marital rights, 
was seized of an estate during covcrture, and by the subsequent birth of 
issue became seized for his own life as tenant by the curtesy initiate. 
His  deed of mortgage and the subsequent purchase by the plaiirtiff under 
the foreclosure proceedings vested tho plaintiff with the esiate for iLe 
life of the husband, and with a resulting trust at his death to the wife 
(or her heirs, if she docs not survive him) to the extent of the purchase 
money she furnished. The plaintiff is thcrcforc entitled to the posses- 
sion of the land and its profits for the life of the husband, and in fee 
to the cxtcnt of the residue of the purchase money, not the proceeds of 
the sale of the wife's land. 

I t  was further contended by the defendants that the mortgage to the 
plaintiff having been executed subsequent to the act of 11 May, 

(261) 1861 (known as the first Slay Law), was by seetiorr 7 of that act 
made illegal and void. This section provided: "That all mort- 

gages and deeds in trust for the benefit of creditors hereafter executed, 
whether registered or not, and all jud,mcnts confessed during the con- 
tinuance of this act, shall be utterly void and of no efftbct." 

The constitutionality of this act came directly in questioil soon after 
its passage, in  Barnes v. Barnes, 53 N. C., 366, and it was held to be 
unconstitutional and void as to section 3, which forbids the trial of 
causes in the courts of justice. The reasoning of the Court was directed 
to the validity of the act as an entirety, and since that decision the 
whole act has been treated as unconstitutional and void. I t  was eer- 
tainly as incompetent for the Legislature to declare that a debtor should 
not pay his debt, or secure it by the transfer of property to the creditor, 
as to forbid a creditor to sue and recover judgment for his debt. See, 
also, Harrison, v. Styres, 74 N. C., 290; Jones v. Crittend~n; 4 N. C., 
55; Hoke v. Henderson, 15 N. C., 1. 

PER C~JRIAM. Affirmed. 

Cited: Hall v. Short, 81 N. C., 217; Cunninghrrm v. Bell, 83 N.  C., 
330; Osborna ?I. Mull, 91 N. C., 206; Tl~urher v.  LaRoque, 105 N.  C., 
307; Kirlqatrick 11. Holmes, 108 N.  C., 209 ; Beam v. Bridgers, ib., 278; 
Brisco v. Norris, 112 N. C., 676; Houclc v. Xomers, 118 N. C., 612; 
Butler 11. McLcnn, 122 N. C., 358; Paggrrrt 71. Bost, ib., 520; Wilson 
v. Jordan, 124 N. C., 709; Grecne v. Owan, 125 N. C., 215; Toms v. 
Pluck, 127 N.  C., 423. 



N. C.] JANUARY' TERM, 1878. 

( 2 6 2 )  
REUBEN J. HOLNES, TRUSTEE, V. JOSEPH MARSHALL. 

Deed of Trust-Possession of Trustee-Presumption of Fraud- 
Rebuttal. 

1. The presumption of fraud arising upon a deed of trust, executed by an 
insolvent person to secure one of his creditors, conveying a storehouse 
and lot, a stock of goods, and the increase of such stock, and contain- 
ing a provision that the trustor "shall hare the privilege of continuing 
his business for one year," is not rebutted by proof that the debt secured 
by the trust deed is a bona fide debt, and that the insolvency of the 
trustor was unknown to the trustee and cestui que trust at the time of 
the execution of the deed. 

2. In such case the presumption of fraud arises from the fact of the debtor's 
insolvency, and the further fact that the trustee and cestui que trust n w  
parties to a deed of trust which secures a benefit to the maker, and whizh 
conflicts with the rights of creditors. 

APPEAL from Seymour, J., at Fall Term, 1877, of STANLY. 
This was an action to recover the value of a stock of goods seized and 

sold by the defendant as sheriff of Stanly County, to satisfy two execu- 
tions in  his hands, one in  favor of White, Rosenburg & Co., and the other 
in  favor of Sands, Small 8: Bash. The plaintiff claimed title by virtue 
of a deed to him, as trustee, executed by the firm of Ridenhour & Misen- 
heimer, who were defendants in the said executions. The deed con- 
veyed to the trustee the storehouse lot, together with the entire stock of 
goods and the increase of said stock, "the said firm having the privilege 
of continuing their business for one year," to secure a debt to Foster, 
Holmes & Co. The said firm were insolvent at the time they made said 
trust deed; the debt to the plaintiff was a bonn fide one, secured by the 
deed, but never paid by said firm in accordance with the terms of the 
deed. I t  appeared from the evidence of the plaintiff that he had 
no notice or knowledge of the indebtedness of the trustors at the (263) 
time of the execution of the deed. 

Iris Honor charged the jury that the deed under which the plaintiff 
claimed was such a one as to raise a presumption of fraud, and that the 
onus was on the plaintiff to show the b o n ~  fides of the same; that this 
was not done by his simply showing that he did not know of the indebted- 
ness of the firm; conceding that there was no evidence of any collusion 
in  fact between them, the onus still rested on the plaintiff to support 
the deed by evidence of nonindebtedness-as by showing that their other 
property, not included in the deed, was sufficient to pay their debts, or 
by other sufficient evidence; but that in this ease the court holds that 
there was no evidence sufficient to rebut the presumption of fraud raised 

175 



I N  T H E  SUPREME COURT. [78 

by the law upon the deed. Under these instructions the jury rendered 
a verdict for the defendant. Judgment. Appeal by plaintiff. 

J.  .X. McCorlcle, A .  W.  IIaywood, and W. G. Burkhead  for plaintiff. 
T.  S. Ashe,  W .  a. Bailey, Bat t le  & M o d e c a i ,  and  2'. P. Devereux 

for defendant.  

BYNUM, J. I n  C h a t h a m  v. Hawkins ,  76 N .  C., 335, this Court said: 
"If there were other unsecured creditors a t  the time of this 

(264) assignment, and no other property of the debtor than that cnn- 
veyed in the mortgage, out of which the creditors could make 

their debts. the fraudulent intent would seem to be irrebuttable. A 
clear benefit is secured to the debtor, and a clear right is  withheld from 
the creditor, beyond what the law permits. An assignment cannot cover 
up and preserve the property for the debtor's use, or protect i t  fro111 the 
remedies and demands of the creditors. Here is not onlv a retention 
of possession by the assignor which raises the presumption of fraud, 
but there is reserved the further power to dispose of i t  for the debtor's 
benefit, and, still more, the exercise of that power annihilates the thing 
itself." 

The plaintiff, in the case before us, testified that at  the time of the 
execution of the deed of trust to him he had no notice or knowledge of 
the fact of the indebtedness of the trustors. His Honor held that this 
 as not sufficient evidence to rebut the presumption of fraud which the 
law raised upon the deed. We think i t  was no evidence. The presump- 
tion of fraud here is not affected by the ignorance of the plaintiff of 
the insolvency of the trustors at the time of the execution of the deed; 

, 

hut the presumption is raised by the fact of their insolvency, and h e  
further fact that the plaintiff is a party to a deed of trust which secures 
:L benefit to the makers, and which conflicts with the rights of creditors. 
I11 fact. there were other creditors of the vendors a t  the time the deed 
was executed. The advantages reserved to thc debtors in the deed were - 
to the prejudice of those creditors, and as the plaintiff was a party to 
the deed, he is presumed to have intended the probable consequences of 
his act. I t  was either his duty not to have taken such a deed, or, taking 
it, to have first known that there were no creditors to be prejudiced by it. 

PER CURIAM. No error. 

Cited:  Cheatham v. Hawlcins, 80 N. C., 165; Booth  v. Carstarphen, 
107 N. C., 400; Grocery Co. v. Taylor ,  162 N. C., 311. 
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Twstees-Attorney's Fees-Commissions-l'racticc-lieferee's Report. 

1. The defendant J. purchasecl certain lands of G. (sold undcr a deed of 
trust) a t  the request of G. for the benefit of his daughters, with money 
borrowed with G.'s linowleclge a t  1% per cent interest monthly; after- 
wards a contract was entered into in  which .J. agreed to resell the land, 
and that if on such sale he should realize any profit after paying the 
lrurcllase money, costs, and charges, etc., he would hold the same for 
the use and benefit of the said chiidren of G. ; J. thereafter sold thc lands 
and realizeu more than sufficient to reimburse himself; for services in 
relation to the purchase, sale, etc., J. paid an attorney $500. I n  an action 
for an account and settlement brought by the daughters of G., i t  was 
Wcld, (1) That thc sum of $500 was exccssive, and .J. was entitled to 
credit for only $200. (2) That  undcr the contract he was not entitled 
to commissions. ( 3 )  That he was entitled to credit for the amoullt paid 
a s  interest a t  1% per cent from the time tbc money was borrowed to 
the sale of the lands by him. (4) That he was ilot entitled to  credit for 
money paid to G. for articles furnished by G. to his daughters while 
living with him. 

2. If there is no evidence to support the findings of facat reportcd by a 
referee, they will not he sustained. They are  presumed to be right unless 
shqwn to bc wrong. 

APPEAL from Ncliroy, J., at January Special Term, 1878, of WAKX. 
This was an action by the plaintiffs against the defendants for an 

account and settlement of a trust fund, heard upon exceptions to the 
referee's report, which stated, among other things, that defendant Jones 
on 30 October, 1869, bought certain lands (a t  a sale by a trustee), the 
property of W. A. Green, the father of plaintiffs, at the request of Green, 
and for the benefit of plaintiffs, with money ($2,200) which he borrowed 
from the State National Bank of Raleigh (at the request and to 
the knowledge of Green, at the rate of 1y2 per cent per month, (266) 
which interest Jones paid to the bank), and with other moneys 
borrowed of other persons; that on 1 April, 1870, a contract was entered 

I 
into between Green and Jones, in  which Jones agree1 to cut up and re- 
sell said lands, and "that if on sale of the same he shall ~ ~ a l i z e  any profit 
after paying the purchase money, costs, and charges hc may have been 
or hereafter may be a t  by reason of such purchase, he will hold the same 
for the use a n d  benefit of the said children of W. A.. Green," and said 
Jones in October following realizcd enough from the sale of said land 
to fully reimburse himself; and the referee aIIowed the defendant Jones 
5 per cent commissions on the amount of the purchase money, and credit 
for $200 as a fee paid to T. B. Venable, Esq., for professional services 
rendered concerning the purchase and sale of the lands and preparing 
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deeds, etc.; that defendant kept no account of disbursements, except his 
own charges, and was frequently called on by the plaintiffs to render 
a statement of his account of the fund; that in  1872 the defendant in- 
vested $2,000 of the fund i11 the purchase of a house and lot in Raleigh 
for the benefit of plaintiffs, and took the deed therefor in their nanies; 
that Tenable collected $100 rent due Green before the first sale 
of the land and paid the same to Green at the request of Jones; that 
sundry articles wire furnished to Green on his individual account (ivhich 
were allowed as a credit to defendant), and also necessaries to the plain- 
tiff Sally Green in 1858, while living with Green as a member of hie 
family and supported by him; that Jones received the moneys belonging 
to said fund, and that he is due the plaintiffs the sum of $1,789.28, with 
interest on $1,688 from 7 January, 1878. 

P l a i n t i f s  Except ions:  

1. That the amount of $200 allowed T. B. Tenable is excessive. 
2. That the amount allowed defendant as commissions is exces- 

(267) sive and also contrary to his agreement to charge only his ex- 
penses. 

3. That the allowance of the cash items in the account is not war- 
ranted by the weight of the evidence. 

Defendant's Except ions:  
1. That referee finds as a conclusion of law that defendant is only 

entitled to credit for one installment of interest at l?/z per cent per 
month on $2,200, whereas upon the facts he is entitled to credit at  said 
rate on said amount from the time i t  was borrowed to the time the 
defendant was reimbursed by a resale of the land. 

2. That defendant is not allowed credit for full amount ($500) paid 
T. B. Tenable for professional services. 

3. That defendant is not allowed credit for $124 paid to W. A. Green 
for support of family while plaintiffs lived with him. 

Exceptions overruled, and judgment according to report of referee, 
from which both parties appealed. 

A. M.  Lewis  and G r a y  & S t a m p s  for plaintiffs. 
Ba t t l e  & Mordecai  for defendants.  

RODMAK, J. We will consider the exceptions to the report of the 
referee sem'atim, and first those of the plaintiffs : 

1. That the sum allowed to the defendant as a fee to his attorney, 
Mr. Tenable, is excessive. 

The sum allowed is $200, and it appears that the attorney claimed, 
and the defendant paid, a much larger sum. Without going into any 
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discussion of the question, which would be an useless labor, we are of 
opinion that the allowance was not excessive. This exception is over- 
ruled. 

2. That the allowance of commissions to defendant is illegal, and if 
any be allowed, 5 per cent is excessive. The legality of i t  depends on 
the construction of the agreement of defendant of 1 April, 1870. 
I n  that paper (A) he agrees that "if on a sale of said lands he (268) 
shall realize any profit after paying all the purchase money, 
costs and charges he may have been or hereafter may be at  by reason 
of such purchase, he will hold the same for the use and benefit" of the 
plaintiffs. 

We are of opinion that these words exclude the defendant from any 
claim to commissions or other compensation for his services. They 
cannot come under the head of ckaryes that he had been or might there- 
after be at. Such words clearly included only expenses paid out by him 
i n  attending to the business. This exception is sustained. 

3. The referee credited defendant with $------ paid to plaintiffs 
from about ------------ to the beginning of this action. This excep- 
tion is, that a large part of this credit is unsupported by the evidence. 
C. C. P., see. 246, says: '(When the reference is to report the facts, the 
report shall have the effect of a special verdict." 

Of course, if there was no evidence of the payment which the referee 
allows as a credit, the exception would be sustained. And I think (al- 
though I do not know that my associates concur with me on this point) 
bhat if the evidence appeared clearly insufficient to support the findings 
of the referee on the matter of fact, we might disregard his findings, at  
least so far  as to send it back for a new trial. But as was said in Greelt 
v. Castleberry, 77 N. C., 164, this Court reviews decisions of fact by 
a referee or by a judge below as a court of appeal, and not as a court 
of original jurisdiction. 

This Court presumes the finding below to be right until it is sho.cvn 
to be wrong. Hilliard s n  New Trial, p. 454, ch. 14, see. 68; Smith v. 
McCZwkey, 45 Barb. ( X .  Y.), 610. I n  the present case, after having 
read such parts of the evidence bearing on this exception as we were 
referred to, we concur with the referee in his conclusion. I t  
cannot be said that his conclusion is clearly against the weight (269) 
of the evidence. A discumion of such a point would be of no 
value, and we content ourselves with siniply expressing our conclusion. 
One remark may be permitted on the evidence. Formerly a trustee dis- 
bursing money was not a competent witness as to any amount over some 
trifling sum, generally stated at  $4; but now he is competent to prove 
disbursements by himself to any amount, his credibility being always 
open to be impeached. 
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The dcfendant, if he kept an account, as he swears he did, can scarcely 
bc mistaken as to the sums paid out, except by an omission to charge 
a payment, which would be against himself. I f  he errs in  excess, he 
must be deliberately and willfully false. Whereas I do not understand 
the plaintifis to swear that they or either of them kept a complete ac- 
count of the sums which they received. They may be honestly mistaken, 
and if nlistakcn at  all, are no doubt honestly so. 

We all know that nolhing is more difficult than to keep accurately an 
account of trading at  a store, or any other account, in  the head for a 
great length of time. And the liability to error is incrcased if some only 
of the items arc noted in  a book, for we soon come to forget that all are 
not so noted, and to believe that there were no others. 

We come now to the exceptions of the defendant: 
1. The referee finds that the defendant is entitled to interest at  1% 

per cent per month, on the $2,200 which he borrowed from the bank a t  
that rate, for nincty days only, whereas defendant contends that he is 
entitled to retain for the interest which he actually paid at  this rate, 
up to the date when he received money from the sale of the land to 
enable him to pay off his debt. 

Our opinion on this point is with the defendant. The money was 
borrowed before the execution of the agreement of 1 April, 1870 (Ex- 

hibit A), and had been applied to obtain an assignment of the 
(270) mortgage on the land, and i t  can scarcely be doubted that the 

whole transaction, including the rate of interest to be paid, was 
known to W. A. Green when the agreerncnt was entered into. At all 
events, the agreement was to pay the plaintiffs any profit which the 
defendant might realize upon a sale of the lands after paying "all the 
purchase money, costs, and charges he may have been or hereafter mag 
be a t  by reason of such purchase" ; and until the defendant was indemni- 
fied from this interest, there could be no profit. There was no loan from 
the defendant to W. A. Green on which the defendant received usurious 
interest, or on which he made a profit of any sort. Substantially as the 
agent and for the benefit of Green, he borrowed money a t  usury on 
Green's agreement to indemnify him on the sale of the land. I know 
of no statute or principle of law making such an agreement illegal. 

This exception is sustained, and as i t  does not clearly appear when 
the money was borrowed or when the defendant received money where- 
with to pay the debt, the referee hercinafter appointed will ascertain 
those dates from the evidence before the former referee, or otherwise. 

2. Relates to the sum paid to Mr. Venable, which has been already 
considered. Any sum paid to Mr. Venable for professional services 
beyond the $200 allowed to the defendant was unreasonable and exces- 
sive for any services which he is shown to havc rendered. A trustee 
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cannot spend the money of his castui que t rus t  uimecessarily or extrava- 
gantly, and relying on a court for indemnity: This exception is over- 
ruled. 

3. Referec does not allow defendant credit for $124 paid to W. A. 
Green while plaintiffs were living with him. 

This payment does not come within the purposes as described in the 
agreement to which the profit on the sale was to be applied. 
The money and articles were supplied to W. A. Green, and upon (271) 
his credit, and not to the plaintiffs, upon their credit. 

While they lived with their father, he was under a presumed obliga- 
tion to support them, and i t  must be presumed that credit for family 
supplies was given to him, unless there is proof to the contrary. This 
exception is overruled. 

4. This exception has been considered and disposed of with the first. 
The judgment of the Superior Court is reversed, and i t  is referred 

to the clerk of this Court to modify the amount reported by Mr. Referec 
Strong, in  accordance with this opinion, and report to this Court. 

PER CURIAM. Reversed. 

Ci ted:  Overby v. C. and  L. Association, 81 N. C., 60;  Cooper  v. 
Middleton,  94 N. C., 94; Eat t l c  v. Mayo ,  102 N. C., 434. 

EDMUND I?. SUIT v. ROBERT S. SUIT. 

Practice-Referee-Exceptions t o  Report-Homestead. 

1. An exception to the report of a referee should discriminate and point 
out specifically the faults complained of. An cxce~tion "that thc referee 
ought to havc found as a conclusion of law that the plaintiff recover 
nothing" is not sufficient. 

2. Where the defcnciant in his nriswcr set up an itemized counterclaim, and 
the referee reported as to only one item, and defendant cscepted because 
"the facts from which the conclusions of lam are drawn are not found 
with sufficient distinctness and certainty to warrant them," and also 
because "there are certain material issues raised by the pleadings and 
sustained by the evidence which the referee has not set forth": Hcld,  
that the exceptions are not snficiently distinct, and the court will infer 
'that the referee passed upon all the items and rejected all except the 
one allowed. 

3. Where the plaint3 having the equitable title to land sold his intrrest 
therein to the defendant and procured a conveyance to him from the 
person holding the legal title, it was Held, that the defendant was not 
entitled to a homestead against a jud,gnent rendered on a note given 
by him to the plaintifT as part of the price of the land. 
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APPEAL from N c R o y ,  J., at Fall Term, 1877, of GRANVILLE. 
This action was brought to recover the sum of $550 and interest 

allcged to be due by bond, and as the purchase money of a certain tract 
of land, of which i t  was alleged that the plaintiff was equitable owllcr 
in fee. The defendant dcnied that he bought the land of the plaintiff, 
but admitted that the legal title to the same as set forth in  the corn- 
plaint was vested in M. H. Suit, who conveyed it to the defendant, and 
alleged that the plaintiff was due him certain sums of money which 
were set up by items of a counterclaim. The plaintiff replied, and said 
that the land was bought at a sale for him, while he was a minor, by 
said M. II. Snit ;  and that it was agreed that said Suit and plaintiff 
should pay for the same in equal proportions, and that said Suit should 
have the deed executed to himself; and that the land sold was devised 

by the will of Robert Sweeney to the plaintiff and defendant and 
(273) others, and was sold by an order of court upon their petition for 

partition. 
The case was referred to a referee, who reported: (1) That defend- 

ant had made no payment on the bond; (2)  that defendant loaned plain- 
tiff $10, which has not been paid; (3) that said bond was given as part 
consideration for plaintiff's interest in the Sweeney land, and that the 
deed from said Suit to defendant for one-half of said land was executed 
at the request of plaintiff, and in  fulfilment of his agreement with de- 
fendant in respect thereto; (4) that the clerk of the late county court 
sold the said land under said proceedings for partition, and executed 
a deed for the same to said Suit, the purchaser, and that it was agreed 
that plaintiff should have a deed for one-half of the same when he 
arrived at  majority, upon payment of half of the purchase money, and 
that after the sale, the premises were occupied by said Suit and the 
plaintiff, as their joint property; (5) that the purchase money was paid 
by said Suit as follows: Said Suit and plaintiff paid in equal propor- 
tions all that was due, except the shares of the defendant and his two 
sisters, who were minors, but an arrangement was made for their benefit 
with J. R. Suit, their guardian, who accepted the joint bond of the 
plaintiff and M. H. Suit for $ ----------, being the amount due at that 
time, January, 1860, and upon which joint bond there is still an amount 
duo, but how much, the referee cannot state with any certainty; (6)  
that there was a contract between plaintiff and defendant, in which i t  
was expressly agreed that defendant should, and did, assume the pay- 
ment of such sum as the plaintiff was or might be liable for on account 
of said bond; (7) that upon M. H. Suit's entering into the military ser- 
vice of the Confederate States in the year 1863, he drew up a paper- 

writing setting forth a contract between plaintiff and himself, 
(274) assigning to plaintiff that part of said land which he afterwards, 
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at the request of  lai in tiff, conveyed to the defendant, and that this 
paper-writing or deed came into the plaintiff's hands, but has been 
lost or destroyed; and (8 )  that defendant does not own any other 
land than that conveyed to him by If. H. Suit. 

The referee held that  lai in tiff was entitled to judgment for the amount 
of the bond, subject to the counterclaim of $10, and that defendant was 
not entitled to hold the land, conveyed at the instance of the plaintiff 
as aforesaid, as a homestead exempt from execution, but that plaintiff 
was entitled to an execution against the same to satisfy this judgment. 

The defendant excepted to the report, for that :  
1. The facts from which the conclusions of law are drawn are not 

found with sufficient distinctness and certainty to warrant them. 
2. There are material issues raised by the pIeadings and sustained 

by the evidence, which the referee has not set forth. 
3. The referee ought to have held that defendant was entitled to hold 

the land as homestead exempt from execution, and specially that the 
value of his original interest in the Sweeney land, and that of his two 
sisters, were exempt from execution, as a homestead. 

4. That the referee ought to have found as a conclusion of law. that 
plaintiff recover nothing in this action. 

His  Honor overruled the exceptions, and confirmed the report of the 
referee. Judgment. Appeal by defendant. 

N o  counsel for plaintiff. 
Busbee & Busbee for defendant.  

READE, J. 1. The defendant's first exception, that the referee has 
not found the facts m-ith sufficient distinctness and certainty, is 
itself so much at fault in that very particular that for that rea- ( 2 7 5 )  
son, as well as for the further reason that it is not true in fact, 
we cannot sanction it. 

2. And the same is true of the second exception. 
3. The third exception to the report, because i t  finds that the plain- 

tiff's claim is for the purchase money of the land in  controversy, and 
therefore that the defendant is not entitled to a homestead therein, as 
against the purchase money, is not sustained. 

4. The fourth exception, that the referee ought to have found gener- 
ally against the plaintiff's claim and in favor of the defendant's, is not 
sustained. 

An exception ought to discriminate and point out specifically the 
faults complained of, else i t  has no force. For instance, how can it 
~ossibly  aid the Court in  finding out a fault, to say that the referee 
ought to have found for the defendant instead of the plaintiff? Or 
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that he has not been sufficiently clear in stating the facts, or in stating 
the law, without pointing out how, and in what the faults consist, or to 
say that there are matters in the pleadings which are not reported upon, 
without pointing out such matters. 

The plaintiff's claim is a $850 bond, which the referee finds to be 
due and unpaid, in  whole or in part. The defendant sets up a counter- 
claim of $90, and names the items, one of which is for $10. The referee 
allows the $10 only as the counterclaim, and deducts it from the plain- 
tiff's claim, and finds the balance. And then the defendant says, in his 
argument, although i t  is not in any exception, that the referee did not 
pass upon all of his counterclain~. We infer that he passed upon all and 
rejected all except the item allowed, $10. 

At any rate, that is not in the exceptions. Again, the defendant com- 
plains that the plaintiff had given to the guardian of the defendant a 
bond for the benefit of the defendant, and that that bond had not been 

paid. The referee finds that such bond was given, and that it 
(276) was for $---------- (leaving the aniount blank), and that there 

remained a balance due on it, leaving the amount due blank. 
And then the defendant says that those blanks ought to have been filled 
up. And that would seem to be so, but for the fact that the referee 
finds that it was a part of the land trade between the plaintiff and the 
defendant that the defendant was to pay off that bond and relieve the 
plaintiff from it. I t  was therefore wholly immaterial what the amount 
of the bond was, or how muchewas the balance unpaid. 

So fa r  as we can see, the rights of the parties were fairly ascertained 
and declared, and that the exceptions weye properly overruled and the 
report confirmed. 

There is no error. Judgment would be rendered here for the plaintiff, 
b ~ ~ t  as there has to be a sale of the land, and as that can be better done 
below than here, the cause will be remanded, that there may be judg- 
ment below for the plaintiff, and such further proceedings as the law 
allows. 

PER CURIAM. Affirmed. 

Cited: Currie v.  McJeil l ,  83 N. C., 181; Worthy v.  Brower, 93 N. C., 
347; Cooper v. Middleton, 94 N.  C., 94; Battle v. Mayo, 102 N.  C., 
437; Manufacturing Go. v.  Brooks, 106 N. C., 113; Tilley v.  Bivens, 
110 K. C., 344. 
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(277) 
WYATT EARP AKD .OTHERS v. V. H. RICHARDSOX AND OTHERS. 

Contract-Principal and Agent-Adverse Possession-Statute 
of Limitations-Demand. 

1. Where E. delivered a note of H. to his son with instructions to go to 
H. and buy a mule and enter the price of the mule on the note as a 
credit, and the son entered into a bargain with R. to buy a horse for 
$125, with the understanding that if R, did not collect that amount out 
of the note by a certain time, he was to have his choice to take the 
horse back or take $125 for him: Held, that the legal effect of the 
transaction was to place the note with R. as a security for the price of 
the horse, and the property of the note remained in E. 

2. A subsequent agreement between the son of E. and R. by which it was 
agreed that R. "might keep the note for the horse," does not alter the 
relations existing between the parties. 

3. In such case the statute of limitations does not bar, because, (1) R. could 
not hold the note adversely to E. until after a demand; (2)  the statute 
would not begin to run until after R. had collected the note. 

SMITH, C. J., having been of counsel, did not sit on the hearing of this 
case. 

A ~ P E A L  from Ewe, J., at Fall Term, 1877, of WILSOR. 
The plaintiffs brought this action to recover an amount alleged to be 

due on account of a certain note executed by Henderson Hocutt. The 
referee to whom the case was referred found the following facts: 
1. Henderson Hocutt executed a deed of trust to the defendant J'. M. 

Taylor on 9 January, 1867? conveying real and personal property to be 
sold to pay his debts. 

2. The trustee sold the property and paid all the debts mentioned in 
the deed, except the note which is the subject of this controversy. 

3. The plaintiff John Earp  was a legatee of one William Earp, 
and received said note in payment of a legacy bequeathed to him (278) 
by the will of William Earp. 

4. John Earp delivered the note to his son, Taylor Earp, to buy a 
mule of Henderson Hocutt, one of the makers of the note, and told his 
son to credit the note with the price of the mule. Taylor Earp  then 
went to Hocutt to ,buy a mule, but Hocutt told him he had no mule to 
sell. Taylor then offered the note to sundry persons at $125 to $150, 
and tried to buy a horse of other persons with the note; and after keep- 
ing the note about three weeks, he did get a horse of defendant Richard- 
son, valued at  $125, in March, 1870, when the following paper was exe- 
cuted: "This is to certify that I, Taylor Earp, have given to W. H. 
Richardson one note against Henderson Hocutt and D. W. Bunn, pay- 
able to William Earp, for $500, given 13 March, 1858, for one bay horse, 
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5 years old, which I, Taylor Earp, do promise, if said Richardson fails 
to collect $125 out of said note by 25 December next, that I will give the 
said Richardson his choice to take $125 or take back the horse. 30 
March, 1870." Signed by Taylor Earp, and witnessed by J. R. Nowell. 

5. Richardson did not know that John Earp  laid any claim to the 
note, but traded with Taylor Earp as the one in possession and the 
owner of the note. 

6. I n  the fall of 1870, Taylor Earp agreed with Richardson that he 
might keep the note for the horse, and Taylor Earp  afterward sold the 
horse to one W. W. Richardson. 

7. Subsequently John E a r p  sold his claim to the note to his coplain- 
tiff, Wyatt Earp, for $200 (and other articles contained in a transfer 
to said Wyatt), knowing that it was in the possession of defendant 
Richardson. 

8. John Earp never demanded the note of Richardson, but knew that 
in the fall of 1870 his son had bought a horse of defendant with the 

note, and that defendant claimed the note adversely. He  did not 
(279) disavow the action of his son, nor did he know the nature of the 

agreement between his son and Richardson. 
9. The summons in this action was issued on 29 March, 1875. 
The plaintiffs filed exceptions to the report of the referee, which were 

overruled by his Honor, and the ruling of the referee, that the right of 
action of the plaintiffs was barred by the statute of limitations, and if 
the statute did not apply, that the plaintiffs were bound by the acts of 
Taylor Earp, their agent, was sustained, and judgment rendered ill favor 
of defendant Richardson, against his codefendant, J. M. Taylor, trustee, 
for the aniount of the note. From which judgment the plaintiffs 
appealed. 

GiZZiam & Gatling and George M. Smedes  for plaintiffs. 
Busbee & Busbee for defendants. 

READE, J. The claim of the defeudant Richardson, to realize nearly 
$1,000 for a $125 horse, provokes scrutiny, to say the least. One Wil- 
liam Earp held a note on one Hocutt for $500. William Earp died, 
and said note came into the hands of his son John, plaintiff, as a legacy. 
The plaintiff John delivered the note to his son, Taylor Earp, with in- 
structions to go to Rocutt, the maker of the note, and buy a mule, and 
enter the price of the mule upon the note as a credit. The principal and 
interest of the note were then about $860. 

The legal effect of that transaction between the plaintiff John and his 
son mas to leave the property in the note in the said plaintiff, with a 
power in the son to appropriate enough of i t  to his own use to pay the 
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maker, IIocutt, for a mule, and enter the amount as a credit on the note, 
and then to return the note to the plaintiff John. 

Failing, hornever, to get a mule from Hocutt, the son, Taylor (280) 
Earp, "took the liberty" of entering into a bargain with defend- 
ant 16ichardson for a horse at $125, and gave him the note, with the 
understanding that if Richardson did not collect $125 out of said note 
by the 25th of the next December, he was to have his choice to take the 
horse back or to take $125 for him. 

The legal effect of this contract (supposing the son, Taylor Earp, 
to have had the power to make i t  at all) was to place the note with 
Richardson as a security for the $125, and the property in the note 
remained in the plaintiff, John Earp. I n  opposition to this, i t  is in- 
sisted that the note itself was given to Richardson as .the payment of 
the price of the horse, if he thought proper so to regard it. But this 
is not true. There was no agreement that he was to collect the whole 
of the note and have it all, but if he did not collect $125 by a given 
time "out of the note," then he was to have, not the note, bat $125 or 
the horse back again. This is not only the proper construction of the 
words used, but a subsequent transaction shows that the parties under- 
stood that the note itself was not given for the horse; for subsequently, 
and before December, it was agreed between the son and Richardson 
that Richardson "might keep the note for the horse," which agreement 
would have been unnecessary if it had been so agreed in the first instance. 

What was the effect of this last coxtract-that Richardson was to have 
the note for the horse? We have already seen that when the plaintiff 
John parted with the note to his son, i t  was upon the express understand- 
ing that his son was to have enough of it to buy a mule of the maker 
of-the note. and to enter the amount as a credit bn  the note. This was 
a limited power by the very terms of it, and the son could not exceed it, 
and any one dealing wiih him was obliged to look ont for his power, 
as the note was neither payable to him nor indorsed to him; for although 
the no& mas negotiable, yet i t  was past due and dishonored, and p ~ ~ t  
the purchaser upon inquiry. The son had no power to use the 
note to buy a horse of any one else except Hocutt. But suppose (281) 
we allow a liberal construction, and say that as it was the r~lain- 
tiff's intention to give the son so much of the note as would buy him a 
horse, i t  is not a matter of substance whether he bonght the horse of one 
man or another; still we could not give the son any larger power over 
the note in trading with Richardson than if he had traded with Hocutt; 
and that was, not to pay for the horse &h the note, but out of the note. 

Our opinion therefore is, that when Richardson took the note, whether 
under the first contract or under the sccond, he took i t  as a security for 
the price of the horse, $125. This view settles the other question as to 
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the statute of limitations; for if Richardson held the note as a security 
only, then he was bailee, or trustee, for the plaintiff John, and the 
statute did not begin to run until after a demand. I t  i g  true that the 
referee finds that he held adversely; but he also finds that the plaintiff 
made no demand, and as a question of law the defendant could not hold 
adversely until after a demand. H e  could not change his character, of 
his own will. Indeed, the statute would not bar anyway, because Rich- 
ardson has not yet collected the note, but the same is due and unpaid. 
There is error. The judgment below is reversed. 

There will be judgment in this Court in favor of Richardson against 
the defendant trustee, Taylor, for the price of the horse, $125 and in- 
terest from the date of the sale. And there will be judgment in favor 
of the plaintiff. Wyatt Earp  against the defendant trustee for the re- 

mainder due on said note. 'The clerk of this C'ourt will make 
(282) the calculation and report, for which he will be allowed $5. The 

costs will be paid by the plaintiff Wyatt Earp. 
PER CURIAM. Reversed. 

Cited and affirmed on rehearing, 81 N. C., 5 .  

L. D. GULLEY v. BARDEN & BRO. 

Principal and Byefit-Cowtri~ction of Bond-Measu~e of Damages- 
Baihnent. 

1. Where the plaintiff constituted the defendants his agents for the sale of 
sewing machines, and took from them a bond conditioned, among other 
things, that they should return to the plaintiff "all machines that are 
not sold, in as good order as received": it was Held, in an action by the 
plaintiff upon the bond to recover the contract price of certain machines 
delivered to defendants which they had offered to return in a damaged 
condition, but which plaintiff had declined to receive, that the measure 
of damages was the difference in value estimated upon the basis of the 
contract price in the condition in which they were received by defend- 
ants and their condition when defendants offered to return them. 

2. In such case the defendants were but bailees, and until sold the property 
in the machines remained in the plaintiff. 

ACTION upon a bond to recover money alleged to be due, and for 
damages, tried at  Spring Term, 1877, of SA~~PSON,  before Seymour, J. 

The facts necessary to an understanding of the opinion are set out 
by the Chief Justice. Verdict and judgment for plaintiff. Appeal by 
defendants. 

188 
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K e r r  & K e r r  for pla in t i f f .  
Battle & 1CZordecai for d e f e n d m t s .  

SMITH, C. J. On 26 July, 1873, the defendants, Barden & 
Brother, principals, and the others, sureties, executed a bond to (283) 
the plaintiff in the penal sum of $500, with the following con- 
dition : 

"The condition of the abovc obligation is such that whereas the above 
bo~mden Carden & Brother, as aforesaid, have been appointed agents by 
the said L. D, G~uIley~ to sell the Home Shi~ttle Sewing Machines: 
Now, therefore, if the said Barden & Brother shall well and truly pay 
to the said L. D. Gulley the wholesale price, or price to agents, for 
machines and all attachments sold by them as his agent, and shall return 
all machines and attachments that are not sold, in as good order as 
received, then this obligation is void and of no effect ; otherwise, to stand 
in force." 

Under the arrangement specified in the bond, the plaintiff delivered 
rnany machines to their agents, some of which mere sold and all the 
proceeds accounted for, except the sum of $52, which is still due. Others 
have been returned, and three were tendered to the plaintiff's attorney 
and refused, on the ground that they were damaged and not in  the 
plight in  which they were delivered to the agents. 

I n  this action brought upon the bond, the plaintiff seeks to recover 
the nioney balance due for the machines sold, and the contract price for 
those which he had refused to take back. 

On the trial the defendants contended there was a variance between 
the bond produced in evidence and that described in  the complaint, and 
also that without a previous demand the action could not be maintained. 

The court expressed the opinion that the plaintiff must show a de- 
inand for the machines, or that they had been tendered and refused, 
or were in  such damaged condition that the plaintiff could not receive 
them, and that in the two last cases a demand was unnecessary, because 
useless. 

Evidence was then introduced by both p+rties on the question (284) 
whether there had been an offer to return, and refusal to receive 
the machines, and as to their damaged condition just before the action 
was brought. 

Xrnong other things not necessary to be repeated for the purposes of 
this case, the court instructed the jury as follows: "That the defend- 
ants had undertaken to deliver the ~nachines in  as good condition as 
when received by them, and that i t  was a question for the jury to pass 
ypon, whether the machines were in such bad condition at  and before 
the commencement of the suit that they could not be delivered to the 
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plaintiff by the defendants in the same condition as when received. And 
if the jury should find that they were in such bad condition that they 
could not be delivered, in  the language of the bond, 'in, as good 0rde.r as 
received,' then the plaintiff would be entitled to recover the value of the 
i~lachines and fixtures." 

The court then proceeded to explain the n~eaning and force of the 
words, "in as good order as received," and the obligation imposed upon 
the defendants by their undertaking, and repeated the instruction, that 
if the defendants were unable to redeliver the machines, because of the 
great damage they had sustained, in as good condition 2s when they 
were received, the verdict should be rendered for thc plaintiff. 

The jury rendered a verdict for the plaintiff and assessed his damages 
a t  $170. 

We think the instruction erroneous, and based upon a misconception 
of the obligations assumed by the defendants. The plaintiff constitutes 
the defendants Barden & Brother, his agents, for the sale of the sewing 
machines on the terms set out in  the condition of the bond, and the 
bond is executed to secure the performance of the duties growing out 
of that relation. The machines are deposited with the agents for sale, 

and they covellant to pay the moneys due the plaintiff on such 
(285) as are sold, and to return such as arc not sold in as good order 

a s  when they were received. They are but bailees, and until a 
sale the property in the goods remains in the plaintiff. 

The ordinary duty of a bailee is to take proper care of the goods 
committed to his custody, and here the defendants superadd to this legal 
obligation and contract, unconditionally to restore the unsold machines 
uninjured, and make themselves absolutely responsible for  any damage 
which may come to them while in their possession. This is the full 
extent of the covenant. to return such &the machines as thev have 
not been able to dispose of "in as good order as received." 

The correlative right and duty of the plaintiff was to take back all 
such as are uninjured, and to have compensation for such damages as 
the others have sustained. This is the full measure of the plaintiff's 
rights and of the defendants' responsibilities under the promises and 
stipulations of their contract. 

The measure of the plaintiff's damages in regard to the undelivered 
machines is the difference in their value, estimated upon the basis of the 
contract price, in the condition in  which they were received by defend- 
ants and their condition when defendants offered to return them. 

There is error, and we award a 
PER CURIAM. Venire de novo. 
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KATZENSTEIS '0. It. R. 

(286) 
EMIL KATBENSTEIN v. THE rtALl~>IUII AND GASTON RAILAOAI) 

COIVIPANP. 

Action Against Railroad Company--Xe?.viee o f  Process-Local ilgent- 
Deposition. 

1. I n  .an actiou against a railroad corr~l)uny, scrrice of the snmuions upoil a 
local agent of the coinlmlly is suilicient to bring tllc defe11d;rnt into 
court. 

2. Where, ill such case, notice of another 1)roceeding in thc :lction was scrred 
al)oi~ snc.h local agent : it was IIeld, lo  be sufficient, in  the absence of 
airy allegatiou that  thereby ;illy injustice had befallen the defendant. 

8. No objection can be made to a tlepositioil taken in a n  i~ction, for auy 
irregularity in  takinq the same, after the trial has begun; such objection 
should be taken bg motion to quash the deposition bcfore the commcnce- 
ment of the trial. 

APPEAL from a justice's court, tried at  Spring Tcrni, 1877, of WARREN, 
before Buxton, J. 

This action was brought to recover the value of ccrtain goods deliv- 
ered by the plaintiff to the defendant company, and consigned to Bcl- 
cher, P a r h  & Co., of New York, in which i t  was alleged that defendant 
failed to safely deliver the same as agreed upon. To prove the allega- 
tions in the complaint, the plaintiff offered, in addition to other evi- 
dence, ccrtain depositions taken in New York, and the defendant ob- 
jected to the evidence upon the ground that the notice of taking the 
depositions was insufficient, in that i t  was seivod on 0. P. Shell, the 
local agent of the defendant at Warrentoil depot, upon whom the origi- 
nal sunmions in the action had been served, and insisted that the same 
should have been served on the president, or superintendent, or a di- 
rector of the company. Objection overruled. Verdict and judgment for 
plaintiff. Appeal by defendant. 

C. A. Coo76 and Moore & Galling for plaintiff. (287) 
J.  12. Batchelor n r ~ d  L. (I. Edz~wcls for defe~zdant. 

FAIRCLOTII, J. OIL the trial of this actio~r the defendant objected to 
the admission of certain depositions as evidence for the plaintiff, on the 
ground that notice of taking such deposi~ions was served upon the local 
agent of defendant,, a t  Warrenton depot, upon whom the original sum- 
molls in the action had been served, and insisted that thc notice should 
have been ser-ved oil the president or superintendent of the company, 
or one of its directors, and this is the only exception. 

The service of the summons on the local agent was sufficient for an 
action in the Superior Court (C. C. P., see. 83 (I)  ; Laws 1874-75, 
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c11. 168) and these provisions, in regard to the service of process upon 
corporations, apply to justices' courts. Bat. Rev., ch. 63; Rule XV. 

If service on such agent was sufficient to bring the defendant into 
court, i t  would seem clear that notice of any proceeding in  the action 
on the same agent would suffice, in the absence of any allegation that 
thereby any injustice has befallen the defendant. We assume that the 
deposition was taken after the justice's trial, and before the trial-term 
of the Superior Court, and that the objection was first raised to the 
deposition during the trial, and not by a motion to quash the deposition 
before the trial began. If we are wrong in  these respects, it is because 
Tve are not better informed by the record, nor by counsel in their argu- 
ment. 

I n  this view of the fact, the objection comes too late. "No deposition 
shall be quashed or rejected on objection first made after a trial has 
begun, merely because of an irregularity in taking the same, pro- 
vided it shall appear that the party objecting either had the notice of its 
being taken as herein prescribed, or had notice that it had been taken, 

and was on file long enough before the trial to enable him to 
(288) present the objection as prescribed in the next section. At any 

time before any action or proceeding has begun, any party may 
move the judge to reject a deposition for irregularity in the taking of 
it, of the whole or any part of it, for . . . or for any other suffi- 
cient cause." Laws 1869-70, ch. 227, secs. 12, 13. The same point was 
decided in Carson v. &!ills, 69 N. C., 32. 

PER CCRIAM. No error. 

Cited: Wasson v. Linster, 83 N.  C., 580; Barnhnrdt v. Smith, 86 
X. C., 480; Sparrow v. Blomt, 90 N. C., 518; Woodley v. Hassell, 94 
S. C., 160; Carroll v. Hodges, 98 N. C., 419; Davenport v. McKee, id., 
507; Hopkins 11. Bozuers, 111 N. C., 179; Grady v. R. R., 116 N. C., 953. 

P. H. SCMNER v. THE CHARLOTTE,  COLUMBIA AND AUGUSTA 
RAILROAD COMPASP. 

Agent and Principal-Depot Agent-Railroad-Seizure b y  Confederate 
Gover~nzent-Common Carrier-Bailee. 

1. In an action for damages against a railroad company, where it appeared 
that the plaintiff had employed one C., who was a depot agent of the 
defendant, to purchase cotton for him and to hold and ship it under his 
directions: it was Held, that C., in so dealing in cotton for the plaintiff, 
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acted solely as the plaintiff's agent, and there was no liability on the 
defendant for any loss resulting from the failure of C, to perform his 
duty as such agent. The law does not favor double agencies. 

2. In such case, where it appeared that the plaintiff instructed C. not to 
ship until he had purchased a certain number of bales, and before C. 
had acquired the requisite number the railroad was taken by irresistible 
force into the complete control of the Confederate Government, C. th~re-  
after acquiring the requisite number: it was I l e ld ,  that the court below 
erred in submitting to the jury an issue as to whether or not it was 
impossible for the defendant company to ship the cotton. 

3. In such case the defendant was not liable as common carrier, but  as 
bailee, if at  all, And the fact that before the requisite number of bales 
was obtained by C., the railroad was seized by the Confederate Govern- 
ment, is at  least evidence to be considered that the defendant neT-er 
received the cotton at all, either as bailee or common carrier. 

BYSUM, J., having been of counsel in the court below, did not sit on the 
hearing of this case. 

ACTION for damages, removed from MECKLENBUXG and tried at  Fall 
Term, 1877, of CABARRVS, before Xerr, J .  

This action was brought to recover damages for the loss of 85 bales 
of cotton which the plaintiff alleged lie had delivered to the defendant 
company at Ridgeway, South Carolina, to be transported to Char- 
lotte, North Carolina, and that the defendant negligently failed (290) 
to notify the consignee of its arrival in Charlotte, and negligently 
lost the same or converted i t  to defendant's own use. I t  appeared that 
said cotton was bought for plaintiff by A. K. Craige, the depot agent of 
the defendant at  Ridgeway; the plaintiff having placed in Craige's hands, 
in 1863, a considerable sum of money, with instructions to buy the cotton, 
also directing him when, and to whom, to ship it. I t  further appeared 
that the defendant's road, a t  the time of the alleged delivery of said 
cotton to the agent at Ridgeway, was in the possession of the authori- 
ties of the Confederate Government, and used for the transportation of 
munitions of war and supplies for the Confederate Army, and that by 
the irresistible force of said Government in the management and control 
of the same, i t  was impossible for the officers of the road to .transport 
the property of individual citizens. There was much evidence adduced 
upon the trial in the court below, but that portion which is necessary 
to an understanding of the case is set out by Mr. Justice Reade in deliv- 
ering the opinion of this Court. Under the instructions of his Honor, 
the jury rendered a verdict for the plaintiff. Judgment. Appeal by 
defendant. 

W.  J. ~Vofitgornery and W .  H. Bailey for plaintiff. 
Wilson & Son and R. Barringer for defendant. 
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READE, J. The theory of the plaintiff is that in Norember, 1864, he 
delivered to the defendant at its depot, Ridgeway, in South Carolina, 
85 bales of cotton to be delivered to him in Charlotte. North Carolina. 
and that the same mas never delivered, and that it is a total loss. I n  
order to support that theory, the plaintiff himself testified that one 
Craige was the defendant's depot agent at Ridgeway; that the plaintiff 
in  October, 1863, elnployed Craige as his agent and furnished him with 

money to buy cotton for him, and that Craige agreed "to ship 
(291) any cotton so purchased, wheneyer directed"; that in  March, 

1864, he was at Ridgeway, and saw 10 bales on the platform, 
marked to him, and again in June, 1864, he saw 48 bales marked 
to him, and that he then instructed Craige that as soon as 85 bales 
should be secured, he should ship. He prores by another witness 
that in July, or August, there were 48 bales; and, by the same witness, 
that in December, 1864, Craige told him that he had 85 bales, and had 
not shipped for want of cars. And another witness testifies that he saw 
the cotton stiIl at Ridgeway on 10 February, 1865. 

Xow, taking this testimony to be true, does it support the plaintiff's 
theory? Upon the supposition that Craige was the defendant's depot 
agent, what was his business? Manifestly to do what the defendant was 
bound to do. What, then, was the defendant bound to do? I t s  ordinary 
duty was to receive freight and transport it within a reasonable time, 
as a common carrier; and as incident to this, it had the duty of bailee 
or warehouseman whkn it was necessary to store goods. ~ h f s  duty the 
defendant had to perform through agents-in c i s  instance, through 
Craige. I t  is to be assumed, from the mere fact that Craige was the 
iepot agent, that he had the power to perform this duty, and to make 
contracts in  regard thereto. and to bind the defendant in regard to all " " 
matters germane to its business. Beyond that, it is not to be assumed 
that he had any power, and the burden of proving that he had is upon 
him who alleges it. I n  this case there is no evidence that he had any 
other power than what was incidenta1 to his employment as depot agent; 
and without pretending to define with any nicety the limits of his power, 
we may surely say that it did not extend to the buying of cotton for the 
plaintiff for the space of twelve months, and holding it for that time. 
All that Craige did, therefore, in buying the cotton and holding the same 

under the employment and directions of the plaintiff from Octo- 
(292) Eer, 1863, up to the time when he was directed to ship it in the 

fall of 1864, he did as the agent of the plaintiff; and the defend- 
ant is not liable for any loss that resulted from Craige's failure to per- 
form his duty as the agent of the plaintiff. 

Although me do not make this case turn upon it, yet i t  is in it, and 
therefore may be remarked upon, that the law does not favor double 
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agencies. I t  is almost impossible to prevent a conflict of duties and of 
interests. I f  I innkc one my agent, and he take an interest in the sub- 
ject-rrlatter and act upon it, he cairnot bind me, although he act perfectly 
fair. I t  is scarcely less objectionalole if he take an agency for another 
who has an interest adverse to mine. Both the Bible and Justice Story 
say that one cannot serve two masters. Especially is this reprehensible 
iu such matters as are now under consideration. I t  is the duty of a rail- 
road, which has a franchise from the public, to accomrrlodate and serve 
the public fairly and impartially; and such is the duly of its agents, 
with thr additions! duty to serve the road faithfully. Bat here the 
plaintiff employs the defendant's agent to be his agent and to do his 
bidding; and although i t  may not be that any harm did result to the 
public in this case, yet the temlntatiorr to do it, and the case with which 
i t  may he done, make it impolitic to encourage it, to say the least. 

But however that may be, the plaintiff himself proved that he in- 
structed Craige not to ship the cotton until he had bought 85 bales, and 
there is no evidence that he had bought 85 bales until December, 1864, 
so that defendant could not have shipped the cotton until December, 
1864. And then the defendant alleges in his answer, and the president 
of the road testifies, that in September, 1864, the irresistible military 
forces of t,he Confederate Government took the possession and the com- 
plete control and occupation of the road, and that it was impossible for 
the defendant to ship the cotton; and the defendlant asked his 
Honor to charge the jury that this was a good defense. His  (293) 
Horror refused so to charge, or to submit the question to the jury, 
declaring that tlrcrc was ''no evidence that the cotton was destroyed by 
a public enemy, and that no irresistible force wonld excuse the defendant 
uilless i t  proceeded from the act of God or the public enemy; and thar 
m y  destruction by the Confederate Government or its officers, its ariny 
or agents, would not relieve thc defendant from responsibility." 

This doctrine may be true enough as applied to common carriers who 
are insurers, and are forbidden by public policy to have any other ex- 
cuse, but it is untrue as applied to bailees or warehousen~en. They are 
not insurers, and are bound only for due care. Craigc had heen ex- 
pressly instructed by the plaintiff not to ship the cotton until he bought 
85 bales. I3e had uot bought 85 bales up to September, when the road 
was taken out of defendant's control. So that the most that can be 
said against the defendant is that at the time the road was taken from 
it, it was a bailee and not a common carrier. I n  failing to make this 
discrimination, his Honor erred. 

The defendant is entitled to have the military occupation of the road 
considered in another aspect: I f  Craige held and controlled the cotton 
as the plaintiff's agent up to September, 1864, and the defendant lost its 
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road  a t  t h a t  time, i t  is  a t  least evidence to  be considered, t h a t  i t  never 
received t h e  cotton a t  all, e i ther  a s  bailee o r  common carrier.  There. a r e  
o ther  exceptionable matters  which m a y  no t  occur on another  trial.  

It is  clear t h a t  the rights a n d  liabilities of the  part ies  were no t  under- 
stood on t h e  trial,  a n d  therefore, a n d  f o r  t h e  errors  specified, there 
must be a 

PER c u ~ 1 . 4 ~ .  Venire de novo. 

Cited: Lamb e. B a x t e ~ ,  130 N .  C., 6 8 ;  Swindell v. Latham, 145 
N. C., 151. - 

JOSEPH T. P H I L L I P S  v. T H E  NORTH CAROLINA RAILROAD 
COMPAPU'Y. 

Common Carriers-Powers and Liabilities-Tramportation of Freight 
-Evidence-Special Contract. 

1. A common carrier (except in the case of an incoq~ornted company disabled 
by the provisions of its charter) may by special contract bind itself to  
convey and deliver goods to points beyond its own lines and outside of 
the limits of the State wherein its road lies. 

2. Where various companies form an association and unite in making a con- 
tinuous line of their respective roads, and collect either in advance a t  
the place of receiving or a t  the place of delivery the freight due for 
the entire route, subdividing among themselves, the receiving road 
becomes responsible for the default of any of the associated companies, 
and no special contract need be shown. 

3. Where no such association exists and no special contract is made, and 
goods are  delivered to a road for transportation over it, though marked 
to a place beyond its terminus, the carrier discharges its duty by safely 
conveying over its own road and then delivering to the next connecting 
road in the direct and usual line of common carriers towards the point 
of ultimate destination. 

4. Where on the trial below i t  appeared that  the defendant company receive8 
certain freight for transportation to a point beyond its terminus, and 
gave therefor a bill of lading, "Received from L., to be laden on t h e  
freight cars, 1 bale bedding, etc., J. F. Phillips, Monroe, La. ;  marks, 
etc., as  per margin, which are  to be delivered (condition of contents 
unknown) to ------ or assigns a t  ------ Station," signed by the agent 
of the defendant, and a t  the time of receiving such freight the agent said 
to the shipper that the goods would reach Monroe in good condition and 
in a few days, etc.: Held, that  there was no evidence to go to the jury 
of a special contract on the part of defendant to convey the goods t s  
the point of destination and deliver them to plaintiff there. 



N. C.] JANUARY , TERM, 1878. 

ACTION for damages, tried at Spring Term, 1877, of WAKE, before 
Buxton, J. 

On 31 January, 1872, the plaintiff being about to remove to the State 
of Louisiana, delivered to the defendant's agent at Raleigh, a bale 
of goods, and took from the agent a receipt in these words: (295) 

KORTH CAROLINA R. R. RALEIGH STATION, 
31 Jan., 1872. 

Received from A. 0. Lee & Co., to be laden on the freight 
cars, 

1 Bale Bedding, etc., 
J. I?. PHILLIPS, 

Monroe, La. 
marks, etc., as per margin, which are to be delivered (con- 
dition of contents unknown) to -------------- or  assigns at 
--------------Station. 

D. R. NEWSOM, 
Agt. AT. C. R. R. Co. 

The plaintiff testified that he delivered the bale at the station to the 
agent, D. R. Newsom, who made examination and declared the article 
to be in good condition, and said it would reach Monroe in  like good 
order; that he informed the agent that the bale must go to Monroe, and 
he wanted i t  put through as soon as possible, as the witness himself 
desired to start at once, and would need the goods as soon as he arrived 
at  Monroe. The plaintiff offered to pay the freight in advance, and the 
agent declined to take it, and told the plaintiff to pay at  Monroe when 
the bale reached that place, which would be in a few days; and the 
agent made some other remark, which plaintiff did not distinctly re- 
memloer, ab.out the pay of the road being remitted from Monroe. The 
agent of the defendant who gave the receipt has since died. 

I t  was shown by the defendant that the bale was at once put on one 
of its freight cars and transported safely to Charlotte, the terminus of 
its line of road, and about the 3d of February delivered in good order 
to the Charlotte and Columbia Railroad, it being next on the 

.most direct line of common carriers for transportation of goods (296) 
from Raleigh to Monroe. The bale never reached its destination, 
but was lost somewhere on the route between Charlotte and Nonroe. 
Upon this evidence issues were submitted to the jury: (1) Did the 
defendant make a special contract with the plaintiff to transport the 
bale from Raleigh to Monroe? (2)  Was the bale lost on the route? 
(3)  What was its value? The answer to the two first issues was in the 
affirmative, and damages were assessed under the last issue. 
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The defendant, however, contended that there was no cvidence to go 
to the jury that the defendant's agent made any special contract to trans- 
port beyond the terminus of its own road, and if any such was rnadc, 
it was ultra v i ~ e s ,  unauthorized, and void; and that, having safely car- 
ried the goods to Charlotte, and then, as forwarding agent, placed them 
in possession of the Charlotte and Columbia Itailroad, the defendant 
had fully discharged its obligations to the plaintiff. 

The court instructed lhe jury that the defendant had power under its 
charter to make a special contract to convey to Monroe, and there was 
cvidence to be cousidered by the jury that the defendant had entered 
into such specid contract. The jury undcr these instructions found for 
the plaintiff (as above). Judgment. Appeal by defendant. 

Mewirnon ,  F d l e r  & Ashe for plaintif f .  
D. G. Fowle  and J .  B. Butchelor  for defendant .  

SMITH, C. J., after stating the case as above: Two questions arc prc- 
scnted upon this statement of facts for our determination: 

1. IIas the defendant legal capacity lo enter into a contract for the 
transportation of goods over its road and to places beyond,  and outside 

Ihe l imi t s  of t h e  S t a t e ?  
(297) We hold that a railroad, not disabled by the provisions of the 

act of incorporation, is competent to make s ~ ~ c h  contract and 
assume the responsibility of a common carrier over the entire route 
from the place of receiving to that of delivery of frcight. This power 
is necessary to the usefulness of roads and the convenience and security 
of the public. I n  such case the om-rrer can recover upon the contract 
for the loss or injury of his goods, and the coi~tracting incorporation in- 
curring loss from the misconduct or negligence of the carrier into whose 
custody on thc route they have passed, may provide by proper arrange- 
ments with the conilecting lines for its own indemnity and reimburse- 
iuent. This rule is erninently just and proper and calculated to facili- 
tate and encoliragc arrangements among the roads by which the shipper 
is relieved from the necessity of ascertaining by whose default the dam- 
age is incurred. But in the absence of a special contract the liability 
does not extend beyond the terminus of the receiving road and the safe* 
delivery to the othcr road. This doctrine is settled by numerous cases 
in this country which are collected and discussed by Judge Redfield 
in his valuable work on Railways. 2 Ited. Railways, sees. 162, 163, and 
notes. 

2. The second question we are callcd on to consider is, Was there 
any evidence of such special contract to go to the jury? 

The contract of the defendant is contained in the bill of lading or 
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rcceipt which the defendant's agent gave to the plaintiff when the bale 
was delivered. The undertaking of the defendant, as therein expressed 
in  what appears to be a form used by the company, is to convey and 
deliver to station, the blank left for designating, which has not been 
filled. The convcrsation deposed to by the plaintiif as having taken 
place between the agcnt and himself is entirely corlsisterlt with a contract 
to convcy over his own road only, and but expresses the agent's con- 
fidence that the goods would pass safely ovcr the entire route and 
meet the pltlintiff at Monroe. I f  admissible at all to affect a (298) 
writtell contract coi~rtlincd in thc rceeipt, it fnmishes no g r t ~ ~ i l d  
upon which a jury was authorized to infer a special contract, fraught 
with such consequences to t l ~ c  company, ar~d wheil it does rrot appear that 
any arrangcnlents for continuous tranq~ortation over the route had been 
made by the defendant with the other lines, whose coijperation was 
necessary for the safe transmission of goods to a place so And 
i t  will be noticed that the bale would have to pass through four States, 
besides those in which arc the termini of the route of transportation. 

As the subject is of great public importance, and the obligations im- 
posed upon comnion carriers, when freight is to pass over connecting 
lines, should be understood by them, as well as by those who may require 
their services, and as the result of our examination of numerous cases 
decided in  this country, we think the following propositions may be re- 
garded as established : 

1. Conrrnon carriers may by special contract birld themselves to con- 
vey and deliver goods to points bcyoild their own lines and outside thc 
limits of the State mdrere thcir roads lie. 

2. Where ~ a r i o u s  companies form an association and unite in making 
a continuous line of their respective roads, and collect, either in advance 
at the place of receiving or at  the place of delivery, the frcight due for 
the entire route, subdividii~g among themselves, the receiving road be- 
comes responsible for. the default of ally of the associated companies, and 
110 special contract necd be shown. 

3. Where rlo such associalion exists and no special contract is made, 
and goods are delivered to a road for transportation over it, though 
marked to a place beyond its terminus, the carrier discharges its duty by 
safely conveying over its own road, and then delivering to the next 
connecting road in the direct and usual line of corrirnon carriers (299) 
towards thc point of ultirnatc destination. 2 Rcdfield, supra; 
Stock  Go. I ) .  R. R., 48 N. IT., 339; 2 Rcdfield Am. ltailway Cases, 316; 
n i x o n  v. B. lL., 74 N. C., 538;  Luughlijz v. R. R., 28 Wis., 204. 

PER CIJRIAM. V~nire  de  noao. ' 
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Approllc.d: L i r ~ d ' l e ~  o. R. R., 88 N. C., 551;  Pliifer ?I. Ti. I Z . ,  89 N. C., . 
320;  W e i n b e r g  v. R. R., 9 1  N. C., 3 3 ;  Bamsny v. R. IZ., ill., 420; 
Mills v. IZ. R., 119 N. C., 709 ; Furniture Co. v. Empress Co., 144  N.  C., 
645;  R e i d  v. 22. IZ., 153 N. C., 496. 

Distinguished: Knoft  v. R. R., 98 N. C., 77; mere dill^ v. R. IZ.,  137 
N. C., 483. 

M a s t e ~  and Servant-ATegligence-Lia71ility of Mastel-Contributory 
Neg l i gence .  

1. IS a servant remains in his master's employmmt with knowledge of defects 
in mnchiuery which hc is obliged to deal with in the course of his regular 
employment, he assuincs the risks attendant n ~ o n  the use of the 
machinel-y unless he has notified thc master of the defects, so that  they 
may be remedied within a reasonable time. I f  he sees that the defects 
have not becn remedied, yet continues to expose himself to the danger, 
the master's liability ceasrs. 

2. Where both master antl serv;~nt have equal knowledge of such defects, and 
the serrant continues in the serviczc arid in the discharge of his regular 
duties, cach party takes the risk. 

3. If the servaiits have no knowledge of such defects, he is not thereby 
exempted from ordinary care and caution, and if he so fa r  contributes 
to his injury by his own negligence or want of care and caution as  but 
for such negligence tlic injury would not have happened, he cannot 
recover. 

4. TT7herc on the trial of an action for damages against n railmad company 
for ;ti1 injury r e d v e d  by the plaintiff while coupling cars, the court 
declined to i%;~rge the jury that  "if they believed that  the plaintiff knew 
or hixd reasonable grouutls for believing that  the riiginc used by defend- 
ant  prior to  the time of the injury complaincd of mas not controllable 
by the rrrginei.r, antl that the rowlb~d  mas in  a dangerous condition, and 
the plaintiff was injured thereby, then the plaintiff was guilty of con- 
tributory ncgligcncc, and thc dcfcnilant was not liable; and that  this was 
so whether the defendant Imew or was ignorant of thc coiidition of the 
engine or roadbed": it mas Hcld,  to be error. 

ACTION f o r  damages, removed f r o m  Forsy th  a n d  t r ied a t  F a l l  Term, 
1877, of DAVIE, before Cox, J. 

T h e  plaintiff was i n  the employ of defendant company a n d  brought 
this  action to recover damages f o r  injur ies  rcceired i n  coupling its cars. 

See samc case, 76 N. C., 320. 

(301)  T h e  defendant's counsel asked the  court to  i i~s t ruc t  the  jury: 



N. C.] JANUARY TERM, 1878. 

1. That if they believed that defendant knew or had reasonable 
grounds for believing that the engine used by defendant prior to the 
time of the injury complained of was not controllable by the engineer, 
and that the roadbed was in a dangerous condition, and the plaintiff was 
injured thereby, then the plaintiff was guilty of contributory negligence 
and the defendant was not liable; and that this was so whether the de- 
fendant knew or was ignorant of the condition of the engine or roadbed. 

2. I f  they believed that the engine was unsafe and the roadbed dan- 
gerous, and the engineer and section master failed to notify defendant 
of the condition of the same, and the plaintiff was injured in consequence 
thereof, then the defendant was not liable, because the injury resulted 
from the negligence of the coenlployees of plaintiff. 

The defendant excepted to his Honor's charge, in that it was not re- 
sponsive to the instructions asked. The issues submitted and the find- 
ings thereon were the same as reported in 76 N. C., 320, except that the 
amount of damages assessed mas $6,000. Judgment for plaintiff. Ap- 
peal by defendant. 

Watson & Glenn for plaintifl. 
J. M. Clement and J. M. McCorlcle for defendant. 

BYKCM, J. The first instruction asked for by the defendant should 
have been given. I t  presupposes the negligence of the company and puts 
the case upon the true subject of inquiry, that is, Was the injury com- 
plained of caused by this negligence or was it incurred in conse- 
quence of the negligence of the plaintiff? There was evidence tending 
to show that the plaintiff .had a knowledge or reasonable ground of 
knowledge of the defective engine and roadbed. The farthest the 
courts have ever gone in such cases is this: I f  the servant re- (303) 
mains in the master's employ, with knowledge of defects in ma- 
chinery he is obliged to deal with in the course of his regular en~ploy- 
ment, he assumes the risks attendant upon the use of the machinery, 
unless he has notified the einployer of the defects, so that they may be 
remedied in  a reasonable time. But 'if he sees that the defects have not 
been remedied, yet continues to expose himself to the danger, the em- 
ployer's liability ceases. And so where both parties, the employer and 
employee, have equal knowledge, and the servant continues in the service 
and in  the discharge of his regular duties, each party takes the risk. 

But suppose the plaintiff had no knowledge of the defects in the engine 
and road, he is not-thereby exernut from ordinary care and caution: and 
if he so far  contributes to his injury by his own negligence or want of . 
care and caution as but for such negligence the injury would not have 
happened, he cannot recover. The plaintiff was a brakeman, and one of 
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his regular duties was to couple and to uncouple the cars. Whether in 
the discharge of this duty at the time of the injury he acted with 
ordinary care and caution, was a material inquiry upon the issue as to 
contributory negligence. The duty of coupling cars is a dangerous duty, 
and those who make i t  their employment must h a w  the firmness and 
presence of mind corresponding to the risk. The plaintiff knew that 
the engine was not a good one, and he admits that by standing sideways 
he would have been protected by the bumpers, and he further admits that 
he lost his presence of mind, and was injured in attempting to escape. 

How his arm was crushed is not explained. If it was by the bumpers, 
how did it get between them? I s  the arm inserted between or extended 
over the bumpers in order to couple the cars? These were questions to 

be decided by the jury upon the evidence of experts, or those 
(303) familiar with the regulations and usages of railroad companies, 

upon proper instructions from the court. 
I f  the plaintiff knew that the engine was defective, a greater degree 

of caution was imposed on him not to deviate from any of the rules and 
regulations prescribing the manner of coupling the cars. I f  the plaintiff 
did not know or have sufficient reason to know that the engine was 
defective, he is not held to the same high degree of care and caution; 
yet under any circumstances he must use the care and caution required 
by an employment not without danger at  all times. 

The instruction asked was, that if the plaintiff knew or had reasonable 
grounds to know that the engine used by the defendant was not con- 
trollable by the engineer, and that the roadbed was in a dangerous 
condition, and the plaintiff was injured in attempting to couple the cars, 
he was guilty of contributory negligence and could not recover. We 
think the defendant was entitled to a distinct and affirmative response 
to the instructions asked for. While the charge of the court was correct 
in the main, it can by no plain intendment be made to embrace and give 
the specific instructions requested by the defendant, or the substance of 
them. 

When this case was before us at a former term of the Court (76 N. C., 
320) the principal question in dispute was whether the engine was a 
good or bad one, and whether the defendant was responsible for an in- 
jury of one coservant by the negligence of another, and if it is supposed 
that the point now insisted on mas decided in that case, a careful reading 
of the case and opinion will show otherwise. 

Assunling that the plaintiff had no knowl,dge of the defectiveness of 
the engine, and also assuming that the defendant was guilty of negli- 
gence, the question in the case would be reduced to this Did the 

plaintiff so far contribute to his injuries by his own negligence 
(304) or want of proper care and caution as but for such negligence or 
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want of proper care a n d  caution on his part thc ahcidcnt would not have 
happened ? 

Jones v. R. E., Ccrrtral L a w  Journal, 18 January, 1878; Whart. 011 

i'Jcg., srcs. 229 to 243; Butte7*/ield v .  Forrester, 11 East, 60;  Bridge 
v.  R. R., 10 M. & W., 546; Ince u. Kosltor~ Po., 106 Mass., 149; 12 
&. B., 439; 2'u# o. W a t m a n ,  5 Scott C. B., (N. S.) 572. 

PER CURIAM. Venire de vrvo.  

Cfited: Johnson v. R. R., 81 N. C., 455; C'owles v. R. fi., 84 N. C., 
313; Porter  v. 3. R., 97 N. C., 73, 79; C o k y  I). R. R., 128 N. C., 537; 
d u s l e y  u. l ' o b n c ~ o  Co., 130 N. C., 36, 37; Plessly u. Y a r n  JIills,  138 
N.  C., 421, 430. 

JOHN DOCGETT V. TIIII: RICHMOND AN11 DANVITJLE KAIT,ROAII 
COMPANY. 

N e g l i y ~ n c e ,  P r o ~ i r n a t e  and Remote-Damages, Proximate und Eemote.  

1. Where the ilegligence of the defendant is proximate and that of the 11laiir- 
tiff remote, an action for damages can be sustained although thc  lai in- 
tiff is not entirely without faul t ;  but if the injury sustained by the 
plai~~tift '  is the product of mutual or concurring negligence, no acation for 
damages will lie. 

2. Where i11 a n  action for damages against a railroad company for the 
tlestruction of plaintiff's fenw by fire it  appeared that the plaintiff's 
fence was threc-fourths of a mile from the fence which was first ignited 
by sparlis eniitttd from an enqine of defendant, hut was connected with i t  
by a continuous line of fcnce joined together by intermediate 1:mdowncrs. 
and that  thi. owner of the fcnce which originally caught on fire was 
guilty of coirtributory nc~gligeucc : II~lcl, that the negligcr~ccl of r)laintiff 
in connecting with such fencc was rcmotc and did not affect his right 
to niaiutain the action. 

3. To render a tlcfendant liable in such case, thc injury siifl'e~wl by the 
plaintiff must be the natural and probable consequence of tlefentlant's 
iiegligcnce; such $1 consequcnce as  under the surroundinq circaumstariccs 
of the case might or ought to have bcen foreseen hy the wrongdoer a s  
likely to result from his action. 

4. Whrre a fire is negligently liiudled, and by reason of sorrlc irtter\elrinq 
cause is carried or driven to objects which it  would not o th~rwise  havc 
reached, the tlestruction of such objects is a remote consequence of the 
negligence. 

5. Where in such actiou it a ~ ~ g e a r e d  that  the fire caught betwcAen 10 and 
11 A. &I., but had been extinguished in the opinion of thoscl contending 
with it, who had left i t ,  and thcrc.after it  hroke out afrclsh and was 
carricvl to  plaintiff's premises : IIcld, that  tlic injury was rcmotc, and 
that  plaintiff cannot recover. 

203 
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6. In such case, if there mas any intervening negligence in the effort to 
extinguish the fire either by the intermediate landowners or their neigli- 
bars who assembled for that purpose, when their endeavors properly 
executed might have been successful, the plaintiff canqot recover. 

7. In such case, when the danger is imminent, the law imposes the burden 
upon the'plaintib to show that he was not negligent. 

(306)  ACTIOX 'for damages, tried at December Special Term, 1876, 
of GUILBORD, before Kerr, J .  

I t  was alleged that by reason of sparks of fire emitted from an engine 
of defendant company, a lot of cross-ties on the side of the track were 
ignited; that the wind blew the fire to a fence of one Troxler, which 
was consumed; that in its course, and before it could be controlled, it 
burned about 256 panels of the plaintiff's fence; and that the defendant 
had neglected to provide proper safeguards and appliances to prevent 
injury from sparks, as aforesaid. To recover damages for the injury 
resulting from this alleged negligence, the plaintiff brought this action, 
and the defendant denied the allegations of the complaint. The facts 
set out in the opinion are deemed sufficient to an understanding of the 
points decided. The jury fonnd that the: injury was caused by the negli- 
gence of the defendant. Judgment for plaintiff. Appeal by defendant. 

Dillard c6 Gilmer for plaintif. 
J .  T .  Morehead for defenda3nt. 

BYNUM, J. 1. The plaintiff was not in the first instance guilty of 
contributory negligence. The rule is that when the negligence of the 
defendant is proximate and that of the plaintiff remote, the action can 
be sustained, although the plaintiff is not entirely without fault; but 
if the injury is the product of mutual or concurring negligence, no action 
for damages will lie. dpply these principles to this case. 

The plaintiff's fence was three-fourths of a mile froni the origin of 
the fire, but was connected with the fence first ignited by a continuous 
line of fence joined together .by the intermediate landowners. 

Chilcutt's fence, which first caught fire, was located on the defendant's 
right of way, and in close contiguity with the defendant's roadbed. I t  
was incumbent on Chilcutt to keep the fence in repair, and his negligence 

in failing therein disabled him from recovering for his injuries, 
(307)  because he was contributory thereto. But Chilcutt's negligence 

does not affect the right of the plaintiff to maintain this action, 
although he negligently and voluntarily connected his fence with that 
of Chilcutt, who mas in default. The reason is that the plaintiff's negli- 
gence was remote, while Chilcutt's was proximate. The plaintiff's fence 
was distant and only connected with Chilcutt's by the intermediate 
fences of two other persons, and we know of no rule of lam which re- 
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quired that the plaintiff should follow up and examine all the fences 
which he joined, and before he joined them, to see if any of the proprie- 
tors by any contributive negligence had disabled themselves from recov- 
ering damages for injuries sustained by the negligence of the defendant. 

I f  the plaintiff's negligence contributed directly to the injury, it is 
well settled that he cannot recover; but it is equally well settled that 
m-hen he is only remotely and unconsciously negligent he is  entitled 
to redress for all injuries inflicted by another, when by the latter the 
injuries could have been avoided by reasonable diligence. Whart. on 
Seg., ch. 9 ;  Stule v. Burkhnrdt, 104 Mass., 59; Hubbard v. Thompson, 
109 Mass. ; Xellogg v. R. R., 26 Wis., 224. 

2. The damage, was i t  proximate or remote? To render the defendant 
liable, the injury must be the natural and probable consequence of the 
negligence-such a consequence as under the surrounding circumstances 
of the case might or ought to have been foreseen by the wrongdoer as 
likely to result from his act. But where a fire is negligently kindled, 
and by reason of some other intervening cause it is carried or driven 
to objects which it would not otherwise have reached, the destruction of 
such objects is a remote consequence of the negligence. 

"A man's responsibility for his negligence," it has been well said, 
"niust end somewhere. There is a possibility of carrying an admittedIy 
correct principle too far. It may be extended so as to become a 
reductio ad ahsurdurn so far  as it applies to the practical business (308) 
of life." Hoag v. R. R., 80 Penn. St., 182; R. R. v. Hope, ib., 
373. 

Now, what was the probable consequence of the fire here, such as 
the defendant would have a right to expect? There were four fences 
owned by four separate proprietors, and the fourth proprietor is he who 
brings this action, and whose fence was distant three-fourths of a mile 
from the point of negligence. Instead of these fences being disconnected, 
each surrounding the land of its own proprietor, as the defendant had 
a right to expect, they were linked together in a continuous chain up 
to the source of danger, forming, as it were, a fuse leading from the fire 
to the magazine, the plaintiff's fence. The fire first ignited Chilcutt's 
fence, and was thence communicated to the next, and the next, and finally 
the plaintiff's. The defendant had the right to expect the destruction 
of Chilcutt's fence, because that was the natural and probable result of 
the fire; but-the defendant had no right to expect the destruction of the 
other fences, nor is there any evidence that they would have been de- 
stroyed had each been disconnected and surrounding the premises of its 
owner. The fire only followed the continuous line of fence. The defend- 
ant could no more anticipate that the fire would reach the premises of 
the plaintiff than the latter could anticipate that his voluntary act in 
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joining his fence to Chilcutt's would be the means of drawing the fire 
bpon himself. But the decision is not put upon that ground, but another. 

The fire caught between 10 and 11 o'clock A. N. At 3 P. M. it had 
w 

not reached the fence of the plaintiff, but, on the contrary, the evidence 
is that the persons who had been contending with the fire along 

(309) the line of fence supposed they had extinguished it before it 
reached the plaintiff's property, and had retired from the scene 

of action. 
How long it was after 3 o'clock P. N., that the smoldering fire broke 

O L I ~  afresh and was carried to the plaintiff's fence is not stated, nor how 
it reached there, except the conjectural cause, that it was carried by the 
force of the wind. It is at this point that the intervening cause comes 
in and establishes the dividing l i n e  between proximate-cause, which 
renders the defendant liable, and remote cause, which does not. 

The fire had been checked 'and was supposed to have been extinguished 
by those who had been contending with it, and they had retired from 
the mound. " 

Here was a cessation of the cause-a rest. an interval. of what dura- 
tion is not stated. What occurred afterwards, resulting in the plaintiff's 
injuries, was remote damage, which could not be reasonably foreseen or 
anticipated by the defendant as a necessary or probable result of the first 
negligence. And in point of fact, those who were upon the ground, and 
the witnesses and the actors at the point of conflagration, and whose 
judgment is entitled to most weight, did not anticipate a further spread 
of the fire. These persons were the neighbors and probably the owners 
of the fences on fire, and as such were most deeply interested in .securing 
themselves against present and future danger. 

I f  they did not contemplate a renewed outbreak of the fire, upon no 
reasonable hypothesis can i t  be assumed that the defendant conteniplated ' 

it as a necessary or probable result of the first cause. The facts do not 
constitute such a continuous succession of events so linked together as 
to become a natural whole, which would make i t  a case of nroxin~ate 
damages ; but the chain of events, by the temporary cessation and extin- 
guishment of the fire, was so broken that it became independent; and 
the final result cannot be said to be the natural and probable consequence 

of the primary cause, the negligence of the defendant.- The 
(310) maxim here applies, causa proxima, non, ~emofa ,  spectatur. R. 

R. v. Hope, 80 Penn., 373; 12 No., 366; Webb v. R. R., 49 N. Y., 
421; Perdy v. R. R., 98 Mass., 415. 

The second burning did not necessarily follow the first, because of the 
intervening arrest of the progress of the fire. But even supposing that 
the progress of the flames had been continuous, if there was any inter- 
vening negligence in the effort to extinguish the fire either by the inter- 
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mediate owners of fences or by the neighbors who assclnhled for that 
purpose when their cndear~ors properly exerted might have becn success- 
ful, the entire weight of authority is that the plaintiff cannot rmover. 
Whart. on Ncg., secs. 148 to 355, and tlic authorities cited. 

The law looks to proximate and not the secoildary or remote cause. 
The first lastei from bctween 10 and 11 A. M. and 3 r. M. in the moiith 
of April, a time of year. when all pcrsons engaged in  agriculture are out 
and employed upon their farms. This was a thickly settled nc.ighbor- 
hood, as it would appear from the number of fence owners in the space 
of three-fourths of a mile, Such a fire of snch R duration and extent 
could i ~ o t  escape the attention of the community, and in fact did not, 
as a sufficient rruriiber assembled to extinguish the fire, and did, as they 
supposed. How long was it from 3 r. M., when the fire was subdued, 
to the time aherr it rckirldled? Whether one hour or five, does not 
appear. What was the distance fmm the point of its suppression to the 
fence of the plaintifi wl-lcre it was set on fire? Did the wind increase 
in  violence and blow the flames or sparks over the intervening space, 
or was the fence rcachcd by the continuous burning of the antecedent 
fences? Where was the family or servants of the plaintiff (he himself 
was sick), that a fire should rage in such proximity for four o r  five 
hours without their efforts to extinguish i t ?  

The danger was inmniinent, and thc law imlmses the burden (311) 
upon tlw plaintiff of showing that he was not negligent. I f  either 
his family, servants, or thc owners of the preceding fences stood at their 
plow handles and hehrld the destruction of their proptLrty when timely 
exertions would have saved it, the law will not suffcr them to throw the 
loss resulting from their own apathy upon the defendant. His Honor 
did not present the case to the jury iu this view, but instructed them 
that "notwithstanding some of the witnesses thought the fire had been 
extinguished at two points, yet if they believed that notwithstanding 
the efforts of the neighbors to stop it, it continued to burn and was 
c a r r i d  by the winds to and consumed the plaintiff's fence, he was 611- 
titled to recover." This charge is hardly supported by the evidence. 
There is no evidence set out in the record that the neighbors were unable 
to arrest the progress of the fire, but the evidence is, they had extin- 
guislied it, as they supposed, and that the fire continued to burn after 
they left the place. 

While from the mcagcr and not very discriminating statement of facts 
before us we cannot say as a matter of law that the plaintiff cannot 
recover, yet if upon another trial the plaintiff cannot present a better 
case, we should then be of opinion that he cannot recover. 

Upon a second trial, attention should be directed to these questions: 
Was the burning of Troxler's and Faucctt's fences, one or both, the 
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necessary or probable consequence of setting fire to Chilcutt's? Was 
there such an extinguishment of the fire before it reached the plaintiff's 
fence as subjected i t  to the control of those who were endeavoring to 
suppress i t ?  Did the fire revive and reach the plaintiff's fence in con- 
sequence of the negligence or want of reasonable precaution, either on 
the part of the plaintiff, his family, or servants, or on the part of any 
of the antecedent fence owners, their servants, or families, or from what 
cause ? 

These suggestions are not intended as the issues which should 
(312) govern the trial, but only as an indication of the general scope 

of the next investigation. 
The main object is  to ascertain the facts. When they are ascertained, 

the question of negligence is for the court. I n  respect to the several 
fence owners and their duty and responsibility in the presence of the fire, 
this rule has been laid down by high authority: ''A man in his senses, 
in face of what has been aptly termed a 'seen danger,' that is, one whioh 
presently threatens and is known to him, is bound to realize it, and to 
use all proper care and make all reasonable efforts to avoid i t ;  and if 
he does not, i t  is his own fault, and he having thus contributed to his 
own loss or injury, no damages can be recovered from the other party, 
however negligent the latter may have been." Kellogg v. R. R., 26 
TVis., 223; Shearman and Redfield on Neg., see. 34, note 1. 

PER CURIAM. Venire  de novo. 

Cited:  Gzcnter v. Wicker ,  85 N. C., 312; Farmer u. R. R., 88 N. C., 
570; Sellars ?;. R. R., 94 N. C., 659 ; Corrwall v. R. R., 97 N. C., 15 ; 
Q m n t  v .  R. R., 108 N. C., 471; Taylor  ?;. R. R., 109 N. C., 236; 
Smith v. R. R., 114 N. C., 752; J e f r a s s  v. R. R., 158 N. C., 222; Hardy  
v. Lumber  Co., 160 N .  C., 122, 123, 128. 

G. OREIt & SON v, WILLIAiM H. SMITH. 

Contract-Vendor and Vendee-Delivery to Carrier-Bill of Lading. 

1. As soon as an order for goods is accepted by the vendor, the contract 
is complete without further notice to the vendee; and such contract is 
fully performed on the part of the vendor by the delivery of the goods 
in good condition to the proper carrier. 

2. A delivery to a carrier clesignated by the rendee is of the same legal 
effect as a delivery to the vendee himself; if 110 particular route or carrier 
is indicated by the vendee, it is the duty of the vendor to ship the goods 
ordererl "in a reasonable course of transit." 

208 . 



N. C.] JANUARY TERM, 1878. 

3. The fact that no bill of lading was sent to the vendec does not affect the 
right of the vendor to recover the price of the goods. 

RODMAN, J., dissenting. 

APPEAL from RuxSon, J., at Spring Term, 1877, of HALIFAX. 
The plaintiffs brought this action to recover the price of a certain 

amount of guano which they had sold to thc defendant. 'I'hc material 
facts found by the referee, to whoin the case was referred, are these: 
The plaintiffs manufacture and deal in guano in the city of Baltimore, 
and the defendant was engaged in farming near Edwards Ferry on the 
Roanoke River in North Carolina, and one Shields was the plaintiffs' 
agent for selling guano in  said State. Early in  April, 1873, the defend- 
ant asked said agent if he could fill an order for guano in time for the 
planting season of that year, who replied that he did not know, but if the 
defendai~t would take the chances of getting it in  time, he would order 
i t  of the plaintiffs. The defendant told him to order it "any-way," and 
have i t  consigned to him (defendant) at  Edwards Ferry. Accordingly, 
on the 12th of the same month the plaintiffs delivered the article ordered 
to the Baltimore Steam Packet Company, at Baltimore, consigned 
to the defendant at  Edwards Ferry. The p a n o  was, shortly (314) 
thereafter and in a reasonable course of transit, put on board the 
steamer "Silver Wave," then making regular trips on the Roanoke River, 
and in such trips passing said Edwards Ferry. At  the time of the ship- 
rricnt the plaintiffs forwarded a bill of lading to said agent, but neither 
one presented the bill of lading to the defendant, who had no knowledge 
of the shipment until the following November, when payment for the 
guano was denlanded. There was no warehouse at said Ferry, and what 
became of the p a n o  does not appear, except that i t  was landed at some 
point on said river. The defendant n e ~ e r  received it, and bought other 
guano in its placc. Some time after Ihe shipment-whether before or 
after the purchase of other guano, does not appear-the defendant paid 
said agent the freight on said guano. He was in  the habit of paying 
large freight bills, and having confidence in the agent, he paid without 
rrmch scrutiny. I n  regard to the quantity, qnality, price, and name of 
the irticle, the order of the defrndant was definitr, and in these respects 
it was strictly complied with by the plaintiffs. 

Thereupon the referee held that the defendant was not liable, and his 
Honor sustained the ruling, and thc plaintiffs appealed. 

Spier 1Bkitaker for pdain&fs. 
T.  N .  ITdl f o r  defendant .  

FAIRCLOTZI, J., after stating the facts as above: Upon these facts it is 
our opinion that as soon as the order or proposition of the defendant 
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was accepted, the contract was complete without further notice, and 
that i t  was fully performed on the part of the plaintiffs when they 

delivered the guano in good condition to the steamboat company, 
(315) when the title vested immediately in the defendant, and that 

consequently the plaintiffs ought to recover. This rule would 
be varied by a different understanding or agreement, for there is no 
rule of law to prevent the parties in  cases like the present from making 
whatever bargain they please; and if i t  appears from the conduct of 
the parties or from circumstances that either party intended otherwise, 
then the effect would be the same. I f  it appeared that the defendant 
intended no contract until notice of acceptance of his proposition, or 
that he intended to assume no liabilitv until the daintiffs delivered the 
goods at the place designated, or that the vendor intended to control the 
goods and to retain the jus clisponefidi by sending a bill of lading to his 
agent or to a third person, with instructions not to deliver until the 
goods are paid for, then in such cases the title would not vest in the 
purchaser by the delivery to the carrier. The authorities are numerous, 
both English and American, to the effect that a delivery of goods to a 
carrier designated by the purchaser is of the same legal effect as a 
delivery to a purchaser himself, and that it is not necessary that he 
should employ the carrier personally, or by some agent other than the 
vendor. I f ,  however, no particular route or carrier is indicated by the 
vendee, then it is the duty of the vendor to ship the goods "in a reason- 
able course of transit," which was done here, and when he has so deliv- 
ered the goods to the carrier, his duty is discharged, and if the goods 
are lost, the purchaser is bound to pay him the price. I f  i t  appear that 
plaintiffs failed to comply with instructions in  any material respect, or 
that any act or instruction of theirs contributed in  any way to the 
nondelivery at the proper destination, then they could not recover; 
but i t  is manifest that the nondelivery was not owing to the negli- 
gence of the plaintiffs, and was probably occasioned by the fault 
of the carrier. I t  is contended, however, that the plaintiffs cannot 

recover, because they sent no bill bf lading t i  the defendant. 
(316) This fact does not alter the contract. Such bills as the indicia 

of property are useful and convenient for transfers and other - - 
commercial purposes, but they are not essential in contracts of sale and 
delivery like the present; and i t  is to be noted that a bill of lading was 
sent to the agent through whom the defendant's order came to plaintiffs. 
The principle of this case was decided in Crook v. Cowm, 64 N. C., 743. 

There is error. Judgment will be entered in this Court in favor of 
the plaintiffs for the debt and costs. 

Ld  

RODMAN, J., dissenting: 1 cannot concur in the opinion of the court. 
But for that opinion, I should have thought the question too plain for 
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doubt. My view is this: The defendant, through the agent of the plain- 
tiffs, whom he made his own agent for the purpose of communicating 
his proposition to the plaintiffs, proposed to buy of the plaintiffs five tons 
of guano on a certain credit. An acceptance of his offer was never com- 
municated to him until about six months afterwards, when he was called 
on to pay for it. H e  never received it. I n  the interval betveen the offer 
to buy and the demand of payment, the guano had been delivered a t  
Baltimore to a common carrier, consigned to the defendant at Edwards 
Landing on the Roanoke River, and in some unknown way, and at  some 
time unknown, lost or destroyed. The doctrine is elementary, and, T 
take it, is not doubted by anybody, that an offer to buy does not con- 
stitute a sale or a contract of any sort, until i t  is accepted and the 
acceptance made known to the proposed buyer. While I suppose that 
this principle is not doubted, it is so important to have, and bear in 
mind, a clear conception of it, that I cite a few lines from Benjamin on 
Sales, respecting i t  : 

"To constitute a valid sale, there must be a concurrence of the follo~v- 
ing elements : (1) Parties competent to contract; (2 )  N u t u a l  assent," 
etc., see. 1. "But the assent must, in order to constitute a valid contract, 
be niutual and intended to bind both sides. I t  must also exist at the 
same moment of time. A mere proposal by one man obviously 
constitutes no bargain of itself. I t  must be accepted by another," (317) 
etc., section 39. See, also, section 41. 

Where no time is limited for acceptance of the offer, it should be ac- 
cepted, if at all, within a reasonable time, and unless it is so accepted, 
and t h e  acceptance notified to the person making the offer, he will not 
be bound. Metca l f ,  J., in Craig v. H a r p e r ,  3 Cush., 158, 160. See, 
also, the other cases cited in note Q to section 41 of Benjamin on Sales. 

I do not conceive i t  to be necessary to accumulate authorities on this 
point, that an assent is nothing until i t  is communicated, but as it is the 
foundation of my opinion, and although admitted in the opinion of the 
Court as an abstract principle, seems to be practically disregarded in 
coming to its conclusion, I mill refer to the familiar cases of Linsdell  v. 
A d a m s ,  1 B, and Ald., 681; Dunlop  v. Higg ins ,  1 H. L. Cases, 381, and 
others of that class relating to contracts by letters, which may be found 
i n  all the text-books. All these cases assert thab until the assent is com- 
municated there is no sale; they differ only as to whether the assent 
i s  communicated when the letter accepting an offer is deposited in the 
post-office, or not until it reaches its address. They agree that until one 
or the other takes place, the property does not pass, and the offer may 
be withdrawn. See Metcalf on Contracts, 14;  and 3 Johns., 534; 3 
Cush., 158; 8 Allen, 566. 

No doubt, the assent may be communicated by sending the article; 
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but it is not thus communicated until the article is received; and the 
property and risk are in the shipper until it is received; and if it be lost, 
the loss is his. I n  my opinion, there never was a completed sale of this 
guano to the defendant; no property in it was ever in him, because it was 
lost before he was informed of the acceptance of his offer by the 

plaintiffs. 
(318) 2. I t  is said, howerer, that the defendant was notified of the 

acceptance of his offer by the delivery of the guano consigned to 
him on board the steamer "Silrer Ware," a common carrier, at Balti- 
more within a reasonable time after the receipt of his offer, and this is 
the main question in this case. I agree that the delivery ~vould have 
passeJ the property to the defendant, and made him liable for the price, 
if he had ever received the article or if at t h e  t i m e  a bill of lading had 
been fortcarded to  him, and, perhaps, even if a notice of the acceptance 
of his offer and of the shipment had been sent to him. But I cannot 
beliere that in the absence of any notification  h hat ever of the acceptance 
of his offer, otherwise than by the delivery to the common carrier, the 
property passed to the defendant, so as to make him responsible for a 
subsequent loss, or that he became bound for the price. I t  seems to me 
that such a rule would be unreasonable and unjust. The plaintiffs as- 
sented to the offer, but their assent, not being communicated to the de- 
fendant, was a mere secret assent, which amounted to nothing. I f  the 
property had passed by a coinmunicated assent, then the plaintiffs would 
have been the defendant's agents to ship the guano; the master of the 
steamer would have been the defendant's agent to receive i t ;  and any loss 
not insured against would have been their loss. But the master of the 
steamer had never been made the agent of the defendant t o  receive the  
plaintifis' acceptance of  h is  o f e r  t o  buy. S o  authority mas cited on 
the argument, my learned brother refers to none, and I have found 
none, and I therefore feel justified in assuming that none can be found, 
which holds that a comnion carrier is the agent of one who offers to buy, 
to receive notice of the acceptance of this offer, when no notice of such 
acceptance is otherwise cominunicated to him and the goods are neTer 
actually delirered. I t  seems to me that the doctrine that he is a n  agent 

for that purpose is altogether nevi, and unknown to the commer- 
(319) cial law. What few authorities bearing on the question I hare 

found are opposed to it. 
,1 bill of lading is the ancient, usual, and almost constant i n d i c i u m  

of property in goods shipped; and that, or some equivalent document, 
is absolutely necessary to enable a vendee to dispose of the goods before 
arrival, or to enable him or his vendee to demand tliern from the master 
of the ship, or to protect the master in delivering theni. I t  is not neces- 
sary to sag that the taking and mailing to the vendee of a bill of lading 
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is necessary to vest in him the property in the goods shipped. I t  may 
be that an assent to his offer to buy, communicated to him and followed 
by a delivery to a carrier, would be sufficient; and where no bill of 
lading is taken, the production of a notice of such an acceptance might 
justify the master in  delivering the goods to the vendee, just as his knowl- 
edge of the fact of the sale, acquired in any other way, would, for a car- 
rier may always deliver goods to their true owner. But i t  seems clear 
that when a supposed vendee has nothing to show an acceptance of his 
offer, and no document of title whatever, even although no bill of lading 
had been signed by the mastcr, he is nor, in a position to demand the 
goods from the master, and the master would deliver them at his own 
risk. 

A fortiori, when the shipper docs take a bill of lading, as he did in 
this case, the master would deliver the goods to any one but the holder 
a t  his peril, and no one but such holder (in this case the agent of the 
plaintiff) would be entitled to demand them. Liclcbarrow v. MasonJ 2 
T. R.. 63. Smith L. C.. notes. , , 

As no notice was ever given to the defendant that his offer was ac- 
cepted, and a hill of lading was sent to the plaintiff's agent, which was 
never delivered to the defendant, and of which he was never informed, 
the property never vested in him, and he was ncver liable for the 
price. The plaintiffs could have had no object in sending the bill (320) 
to their own agent instead of the defendant, except to prevent 
the property from vesting in the defendant until the agent thought 
proper to deliver the bill to him. 
- Mr. Benjamin, after stating the general rule that a delivery to a 
carrier is a elivery to the purchaser, says in section 694: "But the 
vendor is bound, when delivering to a carricr, to take the usual precau- 
tions for insuring the safe delivery to the buyer." R e  cites the case of 
Clarke 71. Hutchins, 14 East, 475, in which the vendor had neglected to 
inform the carrier of the value of the goods, in consequence of which 
the vendee was disabled from recovering from the carrier upon their loss, 
and i t  was held that the vendor could not recover their price; that the 
vendor had not made a delivery of the goods, not having "put them in 
such a course of conveyance as that i l h  cusp of a loss the defcnclant might 
have his indernnily ngainat t h e  carriers." 

Kent (vol. 2, p. 500), after saying that a delivery to a general carrier 
is ordinarily a delivery to the vendee, proceeds : "But if there be no par- 
ticular mode of carriage specified, and no particular course of dealing 
between the parties, the property and the risk remain with the vendor - 
while in the hands of the common carricr. (Coats v. Chaplin, 2 Gale 
and Davison, 2 B., 552.) The delivery to the agent must be so perfect 
as to create a responsibility on the part of the agent to the buyer, and 
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if the goods be forwarded by water, the vendor ought to cause then1 to 
be insured if such has been the usage, a n d  h e  ought  in all cases t o  i n f o w n  
t h e  buyer w i t h  due  diligence of t h e  consignment  and delirery." For 
this last proposition he cites Bell on the Contract of Sale, a Scotch work 
not accessible to me; but the good sense of the rule, independent of the 
authority of Bell and Kent, certainly conlmends it to adoption. 

I n  1 Chitty on Contracts, 11 Am. Ed., p. 613, it is said: "But if the 
goods-be lost, delivery to a carr ier is  not sufficient to charge the 

(321) vendee in an action for the price thereof, unless the xrendor exer- 
cise due care and diiigence, so as to provide the vendee with a 

remedy over against the carrier; as if he neglect to book, or to take a 
receipt for the goods," etc. I t  is here clearly implied that he must send 
the receipt to the vendee in order to charge him; for if the vendee is 
never informed of the receipt, how can i t  benefit h im? 

I n  this case the usual precaution would have been to take a bill of 
lading, which the  e end or did, and send it to the vendee, which he did 
not. By his failure to furnish the defendant with any evidence of prop- 
erty in  the goods, he deprived him of all means of indemnity against the 
carrier. The defendant is compelled to pay for goods that he never 
received, and never was informed that he had any property in, and 
that, in fact, as I think, he never had a property in. I f  the plaintiffs 
had conformed to the known and familiar usages of trade, the defendant 
would either have received the goods or would have had redress against 
the carrier. It is said, however, that he could have sued the carrier and 
recovered upon the proof made in this case. Suppose for a moment that 
he might; but was he compelled to pay for the goods and take on him- 
self the burden of an uncertain suit? 1 think not, and that the conse- 
quences of the plaintiffs' neglect to observe the known usages of trade 
should fall on themselves. But the defendant never could have recovered 
in  a suit against the carrier, because the property in the goods was never 
vested in him. 

The rule now sought to be introduced would be most inconvenient. 
As the defendant never received notice that his offer had been accepted, 
he had a right to presume that i t  had not been. He  mas under no duty 
to watch the arrival of vessels at the landing to which he had directed 
the guano to be consigned. If that duty laid 011 him at all, it must hare 

adhered indefinitely. Every man who writes or causes to be 
(322) written a letter requiring a reply may reasonably be required to 

inquire for the reply at his post-office in due course of post. And 
every man who has been informed that goods have been shipped to him 
may reasonably be required to take notice, for a reasonable time, of the 
arrivals at  the port of consignment; but mhen he has received no such 
information, and has no reason to think that any goods have been 
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shipped to him, i t  seems almost absurd to denland of him to be constantly 
on the lookout for an  indefinite time, in the language of the ancient sub- 
pcena in equity, "neglecting all other business." 

I t  seems to me that  the introduction into commercial law, as it has 
heretofore been understood, of what I cannot help thinking a novel and 
unreasonable principle, will not promote the interests of either agricul- 
ture  or commerce. 

PER CURIAM. Reversed. 

Cited: Gwyn v. 22. R., 85 N. C., 431; R. R. v. Barnes, 104 N. C., 27;  
Bank v. Miller, 106 N.  C., 349 ; Cowan v. Roberts, 134 X. C., 421 ; Stone 
v. R. R., 144 N .  C., 289; Gashins v. R. R., 151 N. C., 21;  Pfeifer v. 
Israel, 161 N.  C., 414. 

Distinguished: S. v. Wernzoag, i l 6  N. C., 1063; Hunter v. Randolph; 
128 N. C., 92;  Sims v. R. R., 134 N. C., 557. 

R. G. LEWIS, SURVIVING- PARTNER OF LEWIS & MOSHER, v. W. D. 
ROUNTREE & GO. 

Warranty-Specific ~escription-~ction for Breach-Waiver. 

1. Where L. purchased of R. a certain number of barrels of rosin, under 
the following contract, viz.: "Received of L. $700 in part payment of 
500 barrels of strained rosin, to be delivered," etc.. and thereupon at the 
place of delivery L, examined and selected the number purchased; and 
the barrels so selected afterwards proved in a great measure not to be 
"strained rosin": it was Held, that the agreement of R. to deliver, etc., 
amounted to a warranty on his part that the rosin received by L. should 
be strairzed rosiqt. 

2. In such case the fact that L. had an opportunity to inspect the rosin before 
or when it was delivered, and did in fact select the particular barrels 
purchased, did not amount to a waiver of the warranty that they should 
be of the specific description. 

3. Where goods are warranted to come within a specific description, the 
vendee is entitled, although he does not return them to the vendor or give 
notice of their failure to come within the description warranted, to bring 
an action for breach of warranty. 

APPEAL from Bu~ton., J ,  at  June  Special Term, 1877, of WAKE. 
The  case states: This suit, in form an  action of trespass on the case 

in  assumpsit, was instituted on 11 September, 1866, and in  its present 
aspect is  substantially a controversy in respect to 517 barrels of strained 
rosin bought by the plaintiffs from the defendants on 10  October, 1865, 
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at Wilson, North Carolina, and paid for at  the agreed price of $3.50 per 
barrel. The plaintiffs complain that only 116 barrels came up to the 
description of the article bought and paid for, and that the remaining 
401 barrels, in respect to which damages are claimed, mere not strained 

rosin, but a greatly inferior article known as dross rosin. 
(324) The case was referred to Samuel A. dshe, Esq., to whose re- 

port both parties filed exceptions. The facts found by him are, 
i n  brief, as follows: I n  October, 1865, the plaintiffs bought and paid 
for 517 barrels of strained rosin, under a contract in words and figures 
following: "Received of R. G. Lewis $700 in currency, in part payment 
of 500 barrels of strained rosin at $3.50 per barrel, said rosin to be de- 
livered to said L e ~ ~ i s  at the railroad depot in Wilson, N. C., within three 
weeks from date, 10 October, 1865." (Also like receipt for another lot.) 
Signed by the defendants. The barrels of rosin were selected by the 
plaintiffs on 25 October, 1865, at said depot, out of a large lot (variously 
estimated at from 2,000 to 4,000 barrels) belonging to the defendants. 
They selected their lot of 517 barrels in the absence of the defendants, 
but with their consent, having been accompanied to the depot by one of 
the defendants, who left then1 at work, mith inlplements to cut in and 
inspect the barrels ; and they did inspect such as they chose, and selecting 
about twenty samples of a superior grade of strained rosin, marked 
their barrels with the initials of their firm, "L. &: 11," and shipped them 
to New York, where they represented the  hole lot as corresponding 
with the samples exhibited, and obtained from Dollner, Potter &- Co., 
in December, 1865, an advance of $3,000. Upon inspection in New 
York, the lot did not correspond with the samples, and all of i t  was not 
even strained rosin. Dollner, Potter &. Co. then sued these plaintiffs, 
and to settle mith them, the plaintiffs brought this suit and transferred 
their interest in it to Dollner, Potter & Co. There mas no evidence of 
fraud on the part of the defendants, but there mas e~idence that in the 
large number of barrels from which the plaintiffs made their selection 
there were a number of barrels of strained rosin greatly in excess of 517. 

The referee held as a matter of lam that said contract contained a 
warrantx that the rosin agreed to be delive~ed should be mer- 

(325) chantable as strained rosin; that this warranty was broken as to 
401 barrels, and the plaintiffs mere entitled to recorer; that the 

measure of damages was the difference between the value of strained 
rosin at Wilson on the day of the delivery and the value of the rosin 
actually delivered on that day; and that the damages so assessed 
amounted to $327, with interest from date of demand, to vi t ,  the date of 
the serTice of the summons in this action. 

His Honor being satisfied that the plaintiffs did not get the number 
of barrels of strained rosin because of their 0x711 mistake, and by reason 
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of the fact that the suit was brought eleven months after the sale without 
any notice to the defendants of the mistake, or demand on them to supply 
other rosin in place of the inferior rosin which the plaintiffs, relying 
on their own judgment, selected and carried off and sold, reversed the 
decision of the referee, and gave judgment against the plaintiffs, from 
which they appealed. 

E. G. Haywood a,nd D. G. Fowle for plainttifls. 
George H. Snow for clefenda.nts. 

RODMAN, J. We think the judge came to a wrong conclusion. The 
defendants agreed to deliver 517 barrels of strained rosin, which clearly 
amounts to a warranty that the article which they deliver is of that 
specific description. I t  may be called a condition precedent, and so it 
is, for the purpose that the vendee is not obliged to receive the article 
unless i t  comes within the description. But i t  is more than that, for i t  
is held, as will presently be seen, that after the vendee has received and 
retained the articles, he may recover damages if they do not come within 
the specific description; the description must therefore be a warranty, 
or what practically is equivalent to it. Benjamin on Sales, secs. 600, 647. 
Of course, it is not meant that words of description are always a war- 
ranty. But the cases in  which that is held have all something 
special to take them out of the rule, and to show that in those (326) 
cases it was not so intended. 

That plaintiffs had an opportunity to inspect the rosin before or when 
i t  was delivered. and did in fact select the particular barrels out of a 

I 
large number, did not amount to a waiver of the warranty that i t  should 

I be of the specific description. This is reasonable. I t  is almost impos- 
sible, or at  least rery difficult, to tell from any inspection of a barrel of 

1 rosin, short of breaking i t  up into fragments, whether it contains dross, 
that is, chips, dirt, etc., or not. And to break i t  u p  makes i t  unfit for 
transportation, and unmarketable. All the above propositions are sup- 
ported by authority. 

I n  Jofies v. Just, L. R., 3, Q. B., 197, Mellor, J., says: "In general, 
on the sale of goods by a particular description, whether the vendee is 
able to inspect them or not, i t  is an implied tern1 of the contract. that they 
shall reasonably answer such description, and if they do not, it is un- 
necessary to put any other question to the jury." 

The judge refers to the case of Josling v. Kingsford, C. B., N. S., 447 
(106 E. C. I;.), in which i t  is distinctly held that even if the vendee has 
an opportunity to examine the goods before receiving them, yet if the 
defect be not patent, he may receire them, and maintain an action upon 
the warranty that they did not conie' within the specific description. 
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Examination, or ~vhat  is the equivalent, an opportunity of examination, 
is a waiver of any implied warranty as to the quality of the goods, but 
not that they shall be of the specific description. 

On the argument, Lush, Q. C., for the vendor, who was the defendant, 
in reply to a remark of E ~ l e ,  C. J., said: "That raises the broad ques- 
tion which has never yet specifically been decided, viz., whether upon a 
sale of goods where the buyer has an opportunity of inspecting them, 
and buys, relying on his own ju4gnient, any warranty can be iniplied 

either as to quality or as to the thing being that which it is 
(327) represeated to be." The decision Tvas as above stated. This 

case is on all-fours with the one before us, and both as reasoning 
and, on a question of this sort, as authority, must be deemed conclusive. 
See, also, Allen v. Lake, 18 Q. B., 560; Benjamin on Sales, see. 600, 
note p., see. 647. 

I t  is said, however, that as soon as the plaintiff discovered that a 
part of the rosin did not come within the description of strained rosin, 
which he did after it arrived in New York, he was bound to notify 
the defendants of the defect and to offer to return the rosin to them. 
We think this is answered by Poulton v. Lattirnore, 9 B. and C., 259 
(17 E. C. I,., 373). I n  that case Littledale, J., said: "I  am of opinion 
that where goods are warranted, the vendee is entitled, although he do 
not return them to the vendor or give notice of their defective quality, 
to bring an action for breach of the warranty," etc. It is true, in  that 
case the plaintiff declared upon a breach of warranty as to quality; but 
there can be no difference in principle between such a warranty and one 
as to the identity of the article. Benjamin on Sales, secs. 897 and 899, 
note r. The only result of a failure to offer to return the goods, or to 
notify the vendor of their defective quality, is to raise a presumption 
that the complaint of the quality is not well founded. I n  this case the 
plaintiff had paid for the goods, and the property in them had passed 
to him. The defendant was under no obligation to receive them back 
and return the price. The case of Cox ,o. Long, 69 N. C., 7, supports 
this view. The plaintiff had contracted and paid for shingles of certain 
dimensions, and had received and used those delivered with knowledge 
that they did not correspond to the warranty, without having offered 

to return them; and it was held that he was entitled to recorer 
(328) damages for breach of the warranty. We think the judge erred 

in holding that the plaintiff was not entitled to recouer. 
PER CUEIAX. Reversed. 

Cited: Lewis v. Rountree, 79 N.  C., 123 ; Lewis ?;. Rountree, 51 N. C., 
20; XcKinnon v. HcIntosh, 98 N. C., 92; Love I ? .  Miller, 104 N. C., 
586; Alpha Udls  v. Engine Co.; 116 N. C., 802; Perre11 v. Hales, 119 
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N. C., 213 ; Kester v. XiZler, Ih., 478 ; Pinch v. Gregg, 126 K. C., 179; 
Reiger v. Worth, 130 N.  C., 969; Alle?~ v. Tompkins, 136 N.  C., 210;  
Parker v. Fenwick, 138 N. C., 217; ITrenn v. lllorgan, 148 N. C., 105; 
Woodridge a. Brown, 149 N. C., 304; Robertson 1 ) .  Halton, 156 N. C., 
220; Hodges v. Xmith, I58 N. C., 261; Underwood v. Car Co., 166 N. C., 
460; Tomlimon u. Xorgan, Ib., 560 ; Winn v. Pinch, 171 N. C., 275. 

ALEXBNDER H. LINDSAY v. GEORGE J. S X I T H  AND JOSEPH 
HOSKINS. 

Contract-Illegal Consideration-Agreement to Stop Criminal 
Prosecution. 

1. A contract founded upon an agreement to stifle or discontinue a crimiual 
proseqution of any kind is yoid. 

2. Where for a single consideration a corenant is entered into to perform two 
separate acts, one legal and the other illegal, the whole is void. Therefore, 
where the defendant for a single consideration covenanted under the 
penalty sued for to ditch the plaintiff's land and to stop the prosecution of 
an indictment pending against him for maintailling a public nuisance: 
Held. in an action for the penalty, that the plaintiff was not entitled to  
recover. 

ACTION for breach of covenant, tried at  Fall Term, 1877, of CTILFORD, 
before Buxton, J. 

The case is sufficiently stated by Mr. Justice Bynum in  delivering the 
opinion of this Court. Upon the hearing in the court below, his Honor 
sustained the demurrer of defendants and dismissed the action. Judg- 
ment for costs. Appeal by plaintiff. 

J .  N .  Staples and Merrimon, Fuller & Aske for plaintiff. (329) 
J .  A. Gilmer for defendants. 

BYNUM, J. This is an action for a breach of covenant. The defend- 
ants demur to the con1plaint;and the facts are these : On 17  February, 
1874, an indictment was pending in the Superior Court of Guilford 
County against the plaintiff Lindsay, for erecting and maintaining a 
public nuisance by constructing a dam across a certain creek and pond- 
ing back the water thereof, which thereby became stagnant, fetid, and 
unwholesome, to the conlmon nuisance of the citizens. That on said 
17 February the covenant sued on was entered into, whereby the defend- 
daay put? 'uyz$u;vm 'ln:, 0% 'JOJ pans Lqzuad a q  n p u n  'pa%usna~oo s$uv 
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in repair a certain ditch through the lands of the plaintiff; and that the 
plaintiff covenanted that when the work was done he would pay the 
defendants $50; and i t  was further covenanted as follows: ('And i t  is 
further agreed by all the parties hereto, in consideration of the premises, 
that the indictment now pending in the Superior Court of Guilford 
County, against the said Alexander H. Lindsay, found at February 
Term, 1873, shall be discontinued and not proceed, and the prosecution 
thereof stopped without cost to the said Lindsay." . . . "And i t  is 
further agreed and understood by all the parties hereto, that this agree- 
ment is to be of no binding force on any of said parties whose names 
are signed hereto until and unless the indictment hereinbefore spoken 
of shall be discontinued without cost to the said Lindsay." And this 
covenant is signed by the plaintiff and defendants. 

Assuming this covenant to have been broken by the defendants, do these 
facts constitute a cause of action? 

The general doctrine was admitted by the plaintiff's counsel, 
(330) that no executory contract the consideration of which is, contra 

bonos m o w s ,  or against the public fiolicy or the laws of the State, 
can be enforced in  a court of justice. I t  was further admitted that when 
the consideration of a contract is the compounding a felony, or the sup- 
pressing a prosecution of an offense strictly public in  its character, such 
a contract cannot be enforced. But it was contended that this doctrine 
applied only to felonies, or at  most to public misdemeanors, and that it 
had no application to offenses, though indictable, yet private in their 
nature, as affecting an individual or a community, as in  this case. I n  
our State it has been decided directly otherwise. Vanover  zr. Thompson,  
49 N. C., 485. There, Thompson executed his promissory note to Van- 
over, "to be valid and legal, provided the said Vanover shall not appear 
as a prosecutor or witness against James Thompson, with whom the said 
Vanover has a controversy; now if the said Vanover shall thus appear, 
this note to be null and void." I t  does not appear what was the offense 
of Thompson, but a State's warrant had been issued against him by a 
justice of the peace, for some offense personal to Vanover, who failing to 
appear as a witness, the proceedings were dismissed. The plaintiff was 
nonsuited, and it was then pronounced as a well settled principle that 
all contracts founded upon agreements to compound felonies, or to stifle 
prosecutions of a n y  kind, are void and cannot be enforced. And in  
Garner v. Qualb ,  49 N.  C., 223, the consideration of the contract was the 
suppressing the prosecution for an alleged forgery. The obligee pro- 
cured the bond to be executed by representing that a kinsman of the 
obligor had committed an indictable offense, and by agreeing not to 
prosecute. I t  was held that the bond was void, whether a n y  such offense 
had been committed or not.  This case is, therefore, a conclusive answer 
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to the objection taken in our case, that the supposed indictment did not 
charge an indictable offense. I n  Garn,er's cuse the obligor believed an 
offense had been committed, and the consideration of the note 
was to suppress inquiry about it. I t  is a matter of the gravest (331) 
loublic concern that all infractions of the criminal law should 
be detected and punished. A party cannot take care of his private in- 
terest by depriving the State of a witness or an active prosecutor, which 
is the means relied on for the conviction of offenders; much less can he 
pollute the very fountains of criminal justice by suppressing an indict- 
ment already instituted against him. Thompson v. Whitman, 49 N. C., 
47; Ingram v. Ingram, 49 N.  C., 188; Blythe v. loving good^, 224 N.  C., 20. 

So in  civil cases, all contracts prohibiting parties from bringing an 
action and all agreements purporting to oust the courts of their jurisdic- 
tion; all agreements to pay money to stifle or suppress evidence or to 
give evidence in favor of one side only, or not to appear as a witness 
in a civil suit; all contracts, bonds, indemnities, and undertakings tend- 
ing to induce sheriffs, clerks, jailers, and other public officers to violate 
or neglect their duty or made to protect them from the consequences of 
their misconduct, are absolutely null and void as contracts obstructing 
or interfering with the administration of public justice and as being 
contrary to the public policy of the law. I Add. on Contracts, see. 258. 

But the defendants7 counsel contends with great ingenuity that there 
are two covenants in this sealed instrument, and that they are  divisible, 
part being good and part bad; that the contract of the defendants is to 
do two things : first, to dismiss the indictment, which is illegal and void, 
but, second, to cut and keep up the ditch, which is legal and valid, and 
is the contract for the breach of which the action is brought. I n  regard 
to this proposition, the general rule is that if there are several considera- 
tions for separate and distinct contracts, and one is good and the other 
bad, the one may stand and be enforced, although the other fails, 
under the maxim, "Utile per inutile non vitiatur." But where (332) 
there is but one entire consideration for two several contracts, 
and one of these contracts is for the performance of an illegal act, the 
whole is void, as where one sun1 is to be paid for the doing of a legal 
and illegal act. Thus, where upon a contract for the hiring and service 
of a housekeeper at  certain agreed wages it appears to have been a part 
of the contract that the housekeeper should cohabit with her master, the 
whole will be void and the wages irrecoverable by her. Rex v. Northing- 
field, 1 B. and Ad., 912; Willyams v. Bullmore, 32 Beav., 514; 1 Addison 
on Contracts, sec. 300. I n  Alexander .I). Owen, 1 T .  R., 227, the case 
was this: Upon a contract of sale of tobacco, i t  was agreed that counter- 
feit money should be taken in  payment, and the tobacco having been 
delivered and the counterfeit money' sent, the vendor refused to receive 
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it, and brought an action to recover the price of the tobacco, but the 
Court said that the sale could not be held to be good and the payment 
bad; if i t  was an illegal contract, i t  was equally bad for the whole, and 
the parties being in pari delicto, m,elior est conditio defendentis. Apply 
these principles to our case. There was but one indivisible consideration 
moving from the plaintiff, to wit, the sum of $50, and for that considera- 
tion the defendants covenant to do two things, the one legal and the other 
illegal. The consideration cannot be dirided and enough of it assigned 
to support the contract to cut and maintain the ditch, but it, as it were, 
p r  my  et per tout, enters into ~ n d  supports both promises. 

But there is another view equally fatal to this action. A part of the 
covenant is in  these words: "And it is further agreed and understood 
by all the parties hereto, that this agreement is to be of no binding force 
on any of said parties whose names are signed hereto until and unless 

the indictment hereinbefore spoken of shall be discontinued mith- 
(333) out cost to the said Lindsay." So the validity of the contract is 

expressly made to depend upon the perforniance of the Pery act 
which makes i t  invalid, to wit, the dismissal of the indictment. The 
corenants were not to be binding until the prosecution had been discon- 
tinued, and the contract to dismiss it was immoral and void. I n  such 
cases the law will leave 'the parties where it finds them. Kimbrougi~ 1 . .  

Lane, 11 Bush. 556; Setter v. ,42cey, 15 Kan., 157; 1 Smith Lead. Cases, 
marg. pages 153-165 and notes; Xing v. TVi.tzants, 71 N.  C., 469, and 73 
N. C., 563. 

PER CURIAN. Affirmed. 

Cited: Commissioners v. Narch, 89 X. C., 272; Grifin I?. Hasty. 94 
N. C., 440; Corbett v. Clute, 137 N. C., 561; Annuity Co. c. Costne~, 
149 N.  C., 298; Alston 21. Hill, 165 N.  C., 258. 

JOSEPH TT. DORSON v. JOHN G. CHAMBERS, ADMINISTRATOR OE 

JOHN BRIGMAN. 

1. On the trial of an action against B. upon an issue as to whether one W. 
and B. were partners, there was evidence that W. and B. were together, 
and had certain stock together; that R. carried a note to bank to be 
discounted, with a written request from W. that it should be done; 
that B. said that the money was  for  himself  and W.; that they were 
hzc2/ing stocli together and that the money was to be used in buying stock ; 
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that B. afterwards referred to the debt he and W. owed in bank, etc.: 
Held, that the jury were warranted in finding that a partnership existed 
between W. and B. 

2. In such action, where it appeared that the partners requested the plaints 
to pay'their debt in bank and promised to repay him, and afterwards 
their note was taken up by certain accommodat&acceptances, which the 
plaintiff took up with his note, which was thereafter paid by him: it 
was Held, that the plaintiff was entitled to recover; and the plaintiff's 
right to recover is not affected by the fact that he did not expressly con- 
tract to take up the defendant's note, or that a considerable period of 
time elapsed before he did so. 

3. The exercise of the discretionary power of the court below, in allowing 
an amendment to the complaint during the progress of the trial, cannot 
be reviewed by this Court. 

APPEAL from S c h ~ n c k ,  J., at Fall Term, 1877, of BUNCOMBE. 
The case is sufficiently stated by the Chief Jus t i ce  in delivering the 

opinion of this Court. There was a verdict and judgment in favor of 
the plaintiff, and the defendant appealed. 

A. T .  and  T.  F. Davidson and  Busbee & Busbee for p l a i n t i f .  
J .  H.  H e r r i m o n  for defendant .  

SMITH, C. J .  This action was instituted to recover money (335) 
alleged to have been paid by the plaintiff for the use of the defend- 
ant's intestate and John W. Woodfin, at  their special instance and re- 
quest, and is prosecuted against the defendant alone. John Brigman, the 
intestate, in  June, 1860, was indebted to the Planters and Miners Bank at 
Murphy by note, to which the said John W. Woodfin and John E. Patton 
were sureties, in the sum of $6,000 and due at  ninety days. On 4 June 
following, the note was taken up and a new note executed by the same 
parties, and substituted in its place. The last note was not paid a t  its 
maturity, and went to protest, but was afterwards taken up by two drafts, 
each in the sum of $3,000, dated 5 March, 1861, one payable at  ninety, 
the other at  one hundred and twenty days from 20 March, 1861, drawn 
by R. B. Vance in favor of J. E. Patton on said J. W. Woodfin, which 
drafts were accepted and indorsed to the bank. At the same time the 
protested note was transmitted to said R. B. Vance. 

On 3 September following, the plaintiff executed his note, with J. W. 
Woodfin and C. D. Smith as sureties, to the bank in the sum of $6,238.66, 
the amount then due on the acceptances, payable at  six months, in  place 
of the drafts. 

This note was replaced by another note executed to the bank by the 
same parties on 4 March, 1862. John Brigman died on 6 March, 1861. 
The plaintiff alleges that he executed his own note for the debt due the 

223 
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bank, upon the agreement of Brigman and Roodfin to reimburse him 
any money he might have to pay by reason of his said obligation. 

This agreement, as also the existence of any copartnership between 
the defendant's intestate and Woodfin, is denied in the answer. 

Issues were thereupon framed without objection, and submitted to 
the jury, who find: (1)  That Brigman and Woodfin did in  1860 request 
the plaintiff to pay off their note in bank, and promised to repay him 

if he would do so. (2 )  That Brigman and Woodfin were part- 
(336) ners, and had borrowed the money for which their note was given 

for partnership business. 
Evidence was offered on the trial of the issues, so much only of which 

will be stated as is necessary to a proper understanding of the defendant's 
exceptions. 

The defendant insisted that there was no evidence of a partnership sub- 
mitted to the jury, and they were not warranted in finding that any 
existed. I t  thus becomes necessary to refer to the testimony given upon 
the issue. 

The plaintiff testified that he last saw Brigman at Asheville in Septem- 
ber, 1860, in company with a man called Buckner; that Brigman there 
let plaintiff have twenty horses and a mule at  the price of $2,875, and 
Woodfin let him have seventeen mules of the value of $2,500; that they 
had the stock together at Woodfin's house in Asheville, and that the trade 
with Brigman was made at his house. The witness was not allowed, 
on objection of the defendant's counsel, to proceed further with the 
testimony, because both Woodfin and Brigman were dead. 

The president of the bank, Mr. Davidson, testified that Brigman 
brought his note to the bank to be discounted, with a written request 
from Woodfin that this should be done; that the bank was reluctant to 
make the loan, as the money was kept for the accommodation of stock- 
drivers, and Brigman said the money  was for himself and Woocnfin, and 
they  weTe buying stock together, and the money was to be used in  buying 
stock. The loan was made. 

Another witness stated that in  the fall of 1860 he got four mules from 
Brigman, and Brigman said he wanted to put the money for them on 
the debt he and Woodfin owed the  bank;  that he assisted Brigman to 
drive the stock (twenty-one head) to Asheville, and that while on their 
way Bri,pan remarked that he and Woodfin owed a large debt in bank, 

and had now a chance to make a large payment in  stock. On 
(337) reaching Asheville, Brigman, Woodfin, and a man he did not 

know, but who was called Dobson, had a conversation together, 
the purport of which he did not hear, and that afterwards he heard 
Brigman say, while on his way home, that he had got about $3,000 for 
his stock, but had taken back one mule. 
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We think this evidence does tend to show the allege3 copartnership, 
and if credited by the jury, justly authorized their verdict. 

2. While the trial was in progress the court permitted the plaintiff 
to alnei~d the first article of his complaint by inserting the words ('being 
jointly interested as partners in  the business of trading." To this the 
defendant also excepted. 

The judge has power to amend, even after judgment, any "pleading, 
process, or proceeding," by inserting other allegations material to the 
case, conferred by C. C. P., sec. 182. Penny u. Smith, 61 N. C., 35. 
Whether an amendment which rests in the discretion of the judge ssha!? 
be allowed or refused, the exercise of his discretion cannot be reviewed 
in this Court. Lippnrd I ? .  R o s ~ r r ~ n n ,  72 N. C., 427. This has h e n  so 
often declared thai-a refcrence to authority is entirely needless. Had 
the defendant asked for a inistrial and continuance on thc ground of sur- ., 
prise, and because he was unprepared to meet the changed aspect of the 
plaintiff's case resulting from the amendment, it would, we have no doubt, 
have been granted. This the defendant's counsel did not do, but pre- 
ferred to go on with the trial. He  has therefore no just cause for corn- 
plaint. 

3. I t  is next objected that the plaintiff, when asked to provide for the 
bank debt, did not promise to do so, so as to make a contract binding 
on both, without which i t  would be binding on neither, and if such 
promise has been made, an unreasonable time was suffered to elapse 
before the promise was fixlfilled. 

This objection in part rests upon a misconception of the law. (338) 
I f  the intestate and Woodfin requested the plaintiff to pro%ide 
for and pay their bank debt, and promised to repay hirn, and the 
plaintiff did afterwards pay the debt, the obligation on their part would 
be coinplete; and this, whether the plaintiff had expressly contracted to 
take up the note or not. The transaction when complete would contain 
all the elements of a contract binding on them. 

u 

Nor was the delay so unreasonable as to exonerate the intestate and his 
associate partner from their obligation to repay to the plaintiff the money 
expended for their benefit and by their direction, even though a consider- 
able period of time had elapsed before it was done. The acceptances 
and notes representing at  different times the same indebtedness did not 
operate to discharge t l ~  debt. The liability to pay i t  remained in  full 
force until it was extinguished by the moneys of the plaintiff, and i t  
would be no less unconscientious than opposed to the sound rules.of law 
to permit them to take advantage of the plaintiff's payment and  fuse 
him the indemnity promised. " A 

The only remaining objection we propose to notice relates to the form 
of t l ~ e  judgment, which in his Honor's opinion charges the defendant 
with assets. 

7 C 1 5  225 
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I f  such should be its effect under the law as existing prior to the act 
of 16 April, 1869, and by which the administration of the intestate's 
estate is governed, it would be strictly correct, because the want of assets 
is a defense which should be set up in  the answer, and it is not set up as 
required by the rules of pleading. If ,  however, the judgment is con- 
trolled by the provisions of that act, the question of assets would not be 
involved. Bat. Rev., ch. 45, sec. 95; Dunn v. Barnes, 73 N. C., 273; 
Brandon, v. Phelps, 77 N. C., 44. But in either case the opinion of the 
judge is speculative merely, and the legal effect of the judgment can be 

determined only when the attempt is made to enforce it. I n  
4339) form it is unexceptionable. We therefore declare there is no 

error, and affirm the judgment. 
PER CURIAM. No error. 

Cited: Dobson v. Chambers, 79 N. C., 143; Brooks v. Brooks, 9 0  
N. C., 144; Robeson v. Hodges, 105 N.  C., 50; Moore v. Garner, 109 
N. C., 158. 

JACOB KULL & SONS r. W. D. F14RMER. 

Promise to Pay Debt Discharged in, Bumkruptcy. 

1. A par01 promise to pay a debt discharged under the bankrupt act is a 
distinct cause' of action, and the unpaid prior legal obligation, notwith- 
standing the discharge, is a sufficient consideration to support it. 

2. Where the defendant promised to pay such debt more than three years 
prior to the commencement of the action, and again promised to pay it 
within three years, and suit was brought upon the latter promise: Held,  
that the plaintiff was entitled to recover. 

APPEAL from Eure,  J., at Fall Term, 1877, of WILSORT. 
The defendant being indebted to the plaintiffs on a promissory note, 

was, in  1868 or 1869, under proceedings instituted in  the proper district 
court of the United States, declared a bankrupt; and aftenvards by a 
decree of the court discharged from his debts. After the adjudication 
in bankruptcy and before his discharge, the defendant promised to pap 
the debt, and after his discharge again promised to pay it. Neither of 

the promises was in writing. This action was commenced more 
(340) than three years after making the first, and within three years 

after making the last promise to pay the debt. Upon these facts 
admitted in the pleadings or found by the jury, judgment was rendered 
for the plaintiffs and the defendant appealed. 
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Busbee & Busbee for plaintiffs. 
lienan & Murray and George M. Smedes for defendant. 

SMITH, C. J., after stating the facts as above: Although there are 
conflicting decisions elsewhere, it is a well settled doctrine in this State 
that the legal effect of a uew promise relied on to remove the bar of the 
statute of limitations is to put that impediment out of the way and revive 
the original cause of action. Hence it is held that a new promise made 
after the commencement of suit is sufficient to repel the statute, and 
enables the plaintiff to recover. Falls v. Sherrill, 19 N.  C., 371. I t  is 
otherwise where a promise 1s made to pay a debt discharged under the 
bankrupt act. I n  this the promise itself becomes or may become the 
cause of action and the unpaid prior legal obligation, notwithstanding the 
discharge, is a sufficient consideration to  support it. 

Where the cause of action has accrued since the adoption of the Code 
of Civil Procedure, and is barred by lapse of time, the new promise, to 
have any efficacy, must be in writing. C. C. P., sec. 51. I f  the plaintiffs 
had declared on the first promise and relied on the last, as evidence to 
remove the statutory bar, the provision of The Code would apply and 
they would fail. But the plaintiffs rely on the last promise as constitut- 
ing the foundation of their right to recover, and this was within three 
years next before the issuing of the summons. We see no reason why 
this cannot be done, nor why a consideration sufficient to sustain the one 

. i s  not also sufficient to sustain the other promise; nor can we understand 
how upon any legal principle a complete and full remedy existing inde- 
pendently can be lost or impaired by proof of an unfulfilled prior 
promise to pay the debt, which if declared on would be barred (341) 
by the lapse of time. We deem i t  only necessary to refer to two 
cases. Ilornthall v. McRae, 67 N. C., 21; Fraley v. Kelly, ibid., 78. 

PER CURIAM. No error. 

Cited: Menzel v. Hinton, 132 N. C., 662. 

W. W. ROLLINS AND OTHERS V. R. M. HENRY AND OTHERS. 

Ezecution Sale-Purchaser for Value-Ez'idence-Lost Ezecution-Re- 
citals in Sheriff's Deed-Assignment of Error on Appeal-Probate 
and Registration of DeeMurchase of Property Pending Litigation 
-Consent Decree-Practice-Answer. 

1. Title derived by purchase at a sheriff's sale under a judgment not docketed 
in the county where the land lies avails nothing against a purchaser for 
value from the defendant in the execution. 

227 
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2. The requirement that  a judge shall sign all judgments rendered in his 
court is merely directory, and his omission to do so will not avoid the 
judgment a s  to strangers; although it might in connection with other 
evidence be a proof that  the judgment was fraudulent, or had not in 
fact bcen rendered by him. 

3. Only a defendant can avoid a judgment for irregularity, and a s  long a s  
he is content to  waive the irregularity, strangers cannot avail themselves 
of it collaterally. Therefore, where on the trial below a judgment, ren- 
dered in mother  case against one not a party to this action (relied on 
by the plaintiffs to prove title),  appeared to have been rendered without 
any case hraring been constituted in court:  it was Held, that the defend- 
a n t  in the action on trial could not take advantage of the irregularity. 

4. The contents of r lost execution, like any other lost writing, may be proved 
by parol. 

5. Where on the trial of a n  action in the court below, a party objecting t o  
the admission of evidence assigns an insufficient reason for the objec- 
tion, he cannot on appeal to this Court assign a different reason i n  
support of such objection. 

6. The return to a n  execution is ordinarily the best evidence of a levy and 
sale under i t ;  but when the execution has not been returned to the 
clerk's office, and it, with any return on it, has been destroyed or lost, 
and it is proved otherwise than from the recital in  a sheriff's deed that  
there was a judgment and execution, the recital in  such deed is prilrcd 
facie evidence of the levy and sale (they being official acts of the sheriff), 
even although the sale was not a recent one. 

7. Unless the execution of a deed is proved in some manner authorized by 
statute, i ts registration will not make the deed evidence; its execution 
must be proved on tbe trial. 

8. Proof of the handwriting of the grantor is not sufficient (nothing else 
appearing) to entitle deed to registration. 

9. Where one buys property pending a n  action of which he has notice, actual 
or ~resumed.  i n  which the title to such property is in issue, from one 
of the parties to  the action, he is bound by t h e  -judgment in the action 
just a s  the party from whom he bought would have been; and the rule 
also is (except a s  it may be qualified by C. C. P., see. 90) that  every 
person who buys property under such circumstances is conclusively pre- 
sumed to hare notice of the pending litigation. 

A decree by consent is merely a conveyance between the parties, and 
whether or not i t  is fraudulent a s  to  creditors must be determined by 
the consideration. 

Such decree binds the parties and their privies in estate, but it is open to. 
the latter to  impeach it for fraud. 

Where on the trial of a n  action to recover land the defendant relied upon 
a decree entered by consent in  a n  action (instituted prior to the action 
on trial) between the defendant and the person under whom both sides 
claimed title, but entered after the purchase by plaintiffs a t  execution 
sale: Held, to be error in  the court below to refuse to allow to such 
decree any force. 
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13. A purchaser at execution sale takes subject to all equities against the 
defendant in the execution, whether- he has ?totice of them or not. 

14. In an action to recover land, where the answer of the defendant denies 
the legal title of the plaintiff and sets up a legal title in himself, he is 
not at liberty to set up an equitable defense upon the trial. 

ACTION to recorer "The Sulphur Springs Lands," tried at Fall Term, 
1877, of BUKCOMBE, before Xchenck, J. 

I11 the progress of the trial both parties admitted that the title to the 
land in controrersy was originally in R. L. Henry, and that they both 
claimed under him. 

The plaintiff introduced a record of Haymood Superior Court in the 
case of Samuel Gudger, executor of Robert Henry, against W. L. 
Henry, in which a judgment was rendered for the plaintiff, Gud- (34-1) 
ger, for $6,222, on 27 May, 1872. Upon this judgment (which 
was not docketed in Buncombe) an execution issued to the sheriff of 
Buncombe on 3 July, 1872, and was levied by him on the land in dispute, 
which was bougl~t by the plaintiffs at  the sale had on 28 September, 
1872, and conreyed to them by the sheriff's deed on day of sale. 

The plaintiffs then offered in e~~idence the judgment docket of the 
Superior Court of Buncombe, n~hich showed a judgment in favor of 
B. H. Merrimon against W. L. Henry, for $360.75, dated on 29 Novem- 
ber, 1869. The defendants objected, insisting that a judgment signed by 
the judge, and in the judgment roll, was the proper and only way to 
prore a judgment. Objection o~~erruled, and the evidence admitted, and 
then the plaintiffs proposed to ask the clerk of the court whether he had 
issued an execution on said judgment, the entry of which is as follows: 

B. H. NERRIMON Minute Docket, Fall Term, 1869. 
v. 

W. L. HEKRP. Pleas Withdrawn. 

"D." Judgment according to a former judgment for the sum of $350.75, 
of which sum $220.57 is principal, and bears interest from 29 
November, 1869, until paid, and for costs. 

This was objected to by the defendants; objection o~erruled, and the 
clerk testified that he issued an execution on this judgment to the sheriff 
of Buncon~be on 26 August, 1870. X fi. fa. on this judgment, dated 7 
February, 1870, and leried 13 May, 1870, on said land was also in evi- 

' 

dence; and the clerk testified that he issued .a ven. ex. on 14 Xarch, 
1871, which after diligent search he could not find, and stated that it 
was never returned. 
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The plaintiffs also introduced a deed ("C") from the sheriff of Bun- , 
combe, dated on 1 July, 1871, conveying said land to the plain- 

(345) tiffs. This deed recites execuhions issued from Buncombe Su- 
perior Court on judgments obtained at different times against 

W. I,. Henry, and in favor of B. H. Merrimon, J. 3'. E. Hardy, cashier, 
and sundry other creditors, by virtue of which the land was exposed to 
sale. 

The plaintiffs also introduced a deed from J. L. Henry and wife to 
Pinckney Rollins and L. 31. Welch, dated 11 February, 1874, conveying 
their interest in said land. This deed was admitted to probate and or- 
dered to be registered upon proof of the handwriting of said J. L. Henry, 
and the defendants objected to the evidence on the ground of irregularity 
in the probate. Objection overruled. 

The facts constituting the defense set up by the defendants are em- 
bodied in the opinion of this Court, delivered by Jfr. Jzlstice Rodman. 
Verdict for plaintiffs. Judgment. Appeal by defendants. 

J.  H. Merrimon afid Merrimon, Fuller & Ashe for plkntiffs. 
J .  G. Martin & Son. and Battle & Mordecai for defendants. 

RODMAN, J. Both parties claimed under W. L. Henry, and it is un- 
necessary, therefore, to go behind his title. 

I .  The plaintiffs claimed title as follows: 
1. I n  the Superior Court of Haywood County on 27 May, 1872, 

Gudger recovered judgment against said W. L. Henry, upon which, on 
3 July, 1872, execution issued to Buncombe County, which was levied . 
on the land in controversy. The land was sold on 28 September, 1872, 
and purchased by W. W. Rollins and Pinckney Rollins, who are plain- 
tiffs, a. M. Roberts, who was made plaintiff by amendment, and J. L. 

Henry. The sheriff conveyed to the purchasers on the same day. 
(346) But this judgment was never docketed in  Buncombe County. 

Possibly there may be cases in which a sheriff's sale under a judg- 
ment not docketed in the county where the land lies may avail some- 
thing, but not in this case, where the defendants are purchasers for value 
from the defendant in the judgment. 

2. Plaintiffs "offered in evidence the judgment docket of the Superior 
Court of Buncombe, which showed a judgment in favor of B. H. Merri- 
mon against W. L. Henry, dated 29 November, 1869." Defendants ob- 
jected to its admission because it was not signed by the judge, and was 
not a full copy of the judgment roll. I t  was, however, admitted, and 
we think i t  was competent. 

The requirement that the judge shall sign all judgments is merely 
directory, and his omission to do so will not avoid the judgment as to 
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strangers, although it might, in connection with other evidence, be a proof 
that the judgment was fraudulent, or had not in fact been rendered by 
him. 

As to the other ground: We consider the objection in substance to be 
that from the record presented in evidence (marked "D" in the record 
of this case) it does not appear that any case between the supposed 
plaintiff, Merrimon, and W. L. Henry was eTer constituted in court by 
any of the prescribed methods, so as to give the court jurisdiction of any 
controversy betx-een them; and that i t  does not appear that any sum- 
mons was served, or that any case was agreed on and submitted, or that 
there n.as any confession of jud,ment. Supposing, as we must, that no 
more of the record exists than is offered in evidence, great weight would 
be due to this argument, if the question arose on a motion by the defend- 
ant to set aside the judgment for irregularity. But no one but the de- . 
fendant in a judgment can avoid it for irregularity. As long as he is con- 
tent to waive the irregularity, strangers cannot avail then~selves of 
i t  collaterally. Jacobs v. Burgwyla, 63 S. C., 196. The record is (347) 
not a nullity. I t  is taken from the minute docket of Fall Term, 
1869, and is apparently the judgment of the court, and by the words 
"pleas withdrawn" it appears to have been rendered by the consent of 
the defendant. 

We pass on to the evidence as to further proceedings under this 
judgment. 

The plaintiffs produced in evidence a fi. fa. issued to the sheriff of 
Buncombe on 7 February, 1870, and levied on the loczis in, quo on 30 
JIay, 1870. They then offered to prove by the clerk of the court that on 
14 Uarch, 1871, he issued a twmli t ioni  erponas on this judgment, which 
mas never returned and after diligent search could not be found in his 
office. This evidence was objected to, but admitted, as we think properly. 
I t  is too clear to need discussion that the contents of a lost execution, 
like any other lost writing, may be proved by parol. I t  may be that if 
the defendants had demanded it, the judge should and would have re- 
quired the plaintiffs to show that the missing executions were not in the 
possession of the sheriff. But no objection was taken on that ground; 
and it has been held that if a party assigns an insufficient reason in the 
court below for his objection to evidence, he cannot assign a different one 
in this Court. 

The plaintiffs then, for the purpose of ~howing a sale of the land in 
question, put in evidence a deed from Young, sheriff of Buncombe, in 
which he recites that by virtue of sundry executions against W. L. Henry, 
the parties to which are described by their names, and among them, an 
execution in faror of B. H. Nerrimon, and also one in favor of J. F. E. 
Hardy, cashier (which may pass without notice at  present), he had 
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levied on the lands in controversy as the property of W. L. Henry, and 
sold the same on 1 July, 1871, when James L. Henry, G. M. Roberts, 
P. Rollins and W. W. Rollins became the purchasers and he proceeded. 

to convey the land, by a particular description, to them. The 
(348) deed is dated 1 July, 1871, and is marked "C" in the record of 

this case. 
I n  delivering the opinion of the Court in Edwards v. Tipton, 77 N. 

C., 222, I said arguendo that I was not aware of any case in which it 
had been held that the recitals in a sheriff's deed were prima facie evi- 
dence of the judgment, levy, sale, etc., except under exceptional circum- 
stances. The remark did not affect the case then under decision, and 
I made it on the authority of Owen v. Barksdale, 30 N .  C., 81. I have 
since discovered that this case was apparently disapproved of on that 
point in  Hardin v. Cheek, 48 N.  C., 135. On this last case, however, 
i t  requires to be observed that the execution sale under which the defend- 
ant  claimed was made in 1775, and as the trial took place in 1855- 
eighty years afterwards-the circumstances may be considered excep- 
tional, and thus the two cases may be reconciled. On this question we 
have looked for authorities outside of this State, and we have found but 
few, and they are not clear. 

I n  Kelly v. Green, 53 Pa., 302, i t  was held that after proof of judg- 
ment and execution, a recital in a sheriff's deed that he had given due 
notice of the time and place of sale, and that it was after an adjourn- 
ment, is evidence of the truth of those recited facts, on the ground that 
the deed was an official act. I n  Osborne v. Tunis, 1 Dutch. ( N .  J.) ,  
633-662, it is said: "The recital in  a sheriff's deed of a compliance with 
the requirements of a statute has always been regarded as evidence of 
the fact." And to the same effect is Hihm v. Peek, 30 Gal., 280, as stated 
in  Herman on Ex., see. 290, p. 472. The case is not accessible. I find 
also cited Sabittie v. Boggs, 55 Ga., 572; Taylor v. Elliott, 52 Ind., 588, 
and Anderson v. Clark, 2 Swan (Tenn.), 156. 

The rule which seems to be established, and which is  supported by 
reason, appears to be this: The return to an execution is ordinarily the 

best evidence of a levy and sale under it. But when the execution 
(349) has not been returned to the clerk's office, and it, with any return 

on it, has been destroyed or lost, and i t  is proved otherwise than 
from the recital that there was a judgment and execution, the recital in 
a sheriff's deed is prima facie evidence of the levy and sale, they being 
official acts of the sheriff, even although the sale was not a recent one. 
This rule is intended to be applicable only to cases like the present, and 
does not touch cases like Hardin v. Cheek, where the deed was an ancient 
one, but there was no proof of a judgment and execution. With this 
view of the effect of the Merrimon judgment, and of what was done under 
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it, it is unnecessary to consider the plaintiff's title under the Hardy judg- 
ment and the proceedings thereon. 

We concur with the court below, that the sheriff's sale and deed con- 
veyed the legal title in the locus in quo to the purchasers at the sale. 

3. I n  this consideration of the plaintiffs' title we have passed over the 
exception to the admission in evidence of the deed from J. L. Henry to 
W. W. Rollins. J. L. Henry was one of the purchasers at the execution 
sale on 1 July, 1871. The only effect of the rejection of his deed as evi- 
dence would have been either to limit the recovery of the other plaintiffs 
to three-fourths of the land, or to have required an amendment making 
J. L. Henry a party plaintiff. The validity of this conveyance did not 
touch the real question in controJ7ersy between the parties. The objec- 
tion of the defendants might have been met by proof at  the trial of the 
handwriting of J. L. Henry, and we do not know why the plaintiffs 
chose to risk their case on an exception which, whatever might be its 
force, we must presume could have been so easily avoided. 

We are of opinion that this deed was improperly admitted. I t  does 
not come within any of the cases provided for by the statute (Bat. Rev., 
ch. 35, sec. 2, subsecs. 3 and 4) ; and it was held in Carrier v. 
Hampton, 33 K. C., 307, that although proof of a deed in any (350) 
way permitted by the common law will authorize its registration, 
yet unless the proof be such as the statute requires, the registration will 
not make the deed evidence, but its execution must be proved on the trial. 
I f  this deed had been rejected, the plaintiff would still have had a prima 
facie title to an undivided part of the land, and it is necessary to examine 
the defense set up. 
11. The defense attempted to be set up on Lhe trial was: That the 

defendant had a superior legal title by virtue of a decree of the Superior 
Court of Graham County, made at Spring Term, 1874. I n  order to form 
an opinion as to the effect of this decree, it is necessary to notice the 
material facts of the action in which it was made. On 6 September, 
1850, an agreement was entered into between R. N. Henry (the present 
defendant) and W. L. Henry, to the effect that any property which 
might be acquired by either of them from either of their parents should 
be held for the common and equal benefit of both parties to the agree- 
ment. I n  February, 1864, R. M. Henry filed his bill in  the court 
of equity for Buncombe County, alleging that the defendant had acquired 
from his father the land now in controversy with much other property, 
and demanding the specific performance of the agreement, and to that 
end an account of the property acquired, and the conveyance of a moiety 
thereof. The action pended until Spring Term, 1873, when an order 
was made that it be removed for trial to the Superior Court of Ruther- 
ford. After the making of that order, viz., on 11 Narch, 1873, the par- 
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ties agreed in writing to remove the action to the Superior Court of 
Graham County, and at Spring Term, 1874, of that court a decree mas 
made, by consent, that the plaintiff recover the land now in controversy, 
and it mas declared in the decree that it should have the effect to convey 

the legal estate in fee to the plaintiff, the present defendant. 
(351) Upon the trial, el-idence was giaen tending to prol-e that this 

decree mas collusive and fraudulent. Supposing the decree to 
have been otherwise efficacious to pass the legal estate as against the 
plaintiffs, that objection to it mas legitimate and raised a mixed ques- 
tion of fact and law, and if it were found that the decree mas fraudulent, 
the judge would properly have held i t  void and put it out of view as 
affecting the title. 

The evidence to prove the decree fraudulent consisted of certain 
declarations of W. L. Henry, the defendant in it. No doubt there are 
cases in which such extraneous evidence may suffice to prove a judg- 
ment fraudulent. But the true test in this case is to be found in the 
decree itself. A decree by consent is merely a conveyance between the 
parties, and whether it is fraudulent or not as to the creditors must be 
determined by the consideration, which in this case was the equity of 
R. M. Henry under the agreement. The judge did not take this view of 
the decree, but denied it all force, and held that i t  could not pass the 
legal estate as against the plaintiffs, whose estate was acquired prior. 
thereto. Probably he thought that the doctrine of lis penderzs was appli- 
cable to a case where only the Iegal title was in issue. That general 
doctrine is familiar and is firmly established. I t  may be stated, with 
sufficient accuracy for the present purpose, to be this: When a person 
buys property pending an action of which he has notice, actual or pre- 
sumed, in which the title to it is in  issue, from one of the parties to the 
action, he is bound by the judgment in the action, just as the party from 
whom he bought would hare been. The rule is absolutely necessary to 
give effect to the judgments of courts, because if i t  mere not so held, a 
party could always defeat the judgment by conveying in znticipation 
of it to some stranger, and the plaintiff ~vould be compelled to commence 
a new action against him, and so on indefinitely. And the rule also is 
(except as it may be qualified by section 90, C. C. P. )  that every person 

who buys property under such circunlstances is conclusively pre- 
(352) sumed to have notice of the pending litigation. The rule applies 

equally to actions at  law and in equity. I f  a defendant in eject- 
lllent should sell his estate pending the action, the purchaser would be 
bound by the judgment, and would be ejected from possession as his 
vendor mould hare been. 

We think the judge erred in refusing to allow any force to the decree 
of 1574. I t  was not apparently irregular. I t  was lawful for the par- 
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ties to the action to agree to substitute Graham for Rutherford as the 
county to which the action should be removed for trial. A decree by 
consent binds the parties, and their p r i ~ i e s  in estate, but i t  is open to 
these last to impeach i t  on the ground that it was fraudulent to their 
injury; and in the present case i t  would be fraudulent as to the plain- 
tiffs, if it gave to the defendant R. 11. Henry any greater estate in the 
property than he was equitably entitled to, and than would have been 
given him by the court on a hearing of the action. Subject to this lia- 
bility to be impeached, and until impeached, the decree (under our act, 
Rev. Code, ch. 32, sec. 24, regnacted by chapter 17, Laws 1874-75) 
passed a legal title to the present defendant against all in privity with 
W. I;. Henry, from the commencement of the action in which the decree 
mas made. We need not consider the effect of section 90, C. C. P., re- 
quiring notice of lis pendens to be filed with the clerk of the Superior 
Court of the county in  which the land lies, because the action was com- 
menced in the county in which the land lies, and specially because the 
plaintiffs were purchasers at execution sale; and it is settled law in this 
State that such a purchaser takes subject to all equities against the 
defendant in  the execution, whether he has not ice of them or not. 

As our opinion on this point entitles the defendant to a new trial, we 
might stop here. But there is another question upon which the judge 
passed that will probably arise upon a new trial, and on which we think 
it our duty to express an opinion, as it will aid the parties in 
reaching a just deterniination of the matters in issue between (353) 
them. 

The defendant contended on the trial that even if the decree of 
Graham Superior Court was ineffective to convey to him a legal estate 
in the land paramount to that of the plaintiffs, yet that under it, or 
at least under the agreement between R. M. Henry and W. L. Henry 
of September, 1850, they had an equitable estate or right to the land, or 
to some part of it, which was a defense to the plaintiffs' demand. The 
judge, held, however, that inasmuch as by their answer the defendants 
had denied the legal title of the plaintiffs, and had claimed a legal title 
in themselves, and had not set u p  any equitable defense, they were not 
at liberty to do so on the trial, but must avail thenlseloes of any equita- 
ble rights they might have in a separate action. 

I n  this opinion we concur with the judge. I t  is by the pleadings that 
the parties make and define the issue upon which they put their rights, 
and it cannot be allowed to either, upon the trial, to change or add to 
the issues which have deliberately been joined. 

I t  is manifest, however, that the defendants have some equitable rights, 
of the extent of which it i s  not proper for us now to speak. A s  there 
is to be a new trial, they should be allowed to amend their answer if they 
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choose to do so, by setting them up as a defense. I f  they elect not 
to do so, we are inclined to think that they will not thereafter be estopped 
from asserting then1 in a separate action. But if they elect to amend 
their ansurer in this respect, it will be for the judge to decide what the 
equity of the defendants is under the agreement of September, 1850; 
or, in  other IT-01-ds, what should have been the decree in the equity suit 
between R. &I. Henry and W. L. Henry, m-hich was pending in Bun- 
combe Superior Court, without any regard to the consent decree in 
Graham. This decree, if it gives to the plaintiff in it (R. M. Henry) 

what he mas not eqaitably entitled to under the agreeine~lt, to 
(354) the prejudice of these plaintiffs, was necessarily fraudulent as to 

them, and no proof aliunde is necessary. The judgment of the 
court can be so framed as to give to the defendants the benefit of any 
equities to which they may be found entitled, and thus end the protracted 
controversy between these parties. 

PER CURIAM. Venire de novo. 

Cited: Todd v. Outlaw, 79 X. C., 241; Tl'nlton v. Walton, 80 K. C., 
30; Eank v. Stutcsville, 84 IT. C., 176; ;lIatfhews v. Joyce, 85 N.  C., 265; 
W y m e  1 1 .  Prairie, 86 N.  C., 77; Lee v. Bishop, 89 N.  C., 260; Keener 
v. Qoodson, ib., 277; Himiale v. Bawley, 89 N.  C., 89 ; Xiller v. Xiller, 
89 N. C., 405; C u r l ~ e  v. Smith, 91 N.  C., 177; Young c. Jackson, 92 N.  
C., 147; Dancy v. Duncan, 96 N. C., 116; Knott v. Taylor, 99 N.  C., 515; 
Andemon v. Logan, 99 N. C., 475; Spe~zcer v. Credle, 102 Y. C., 75; 
Collingwood v. Brown, 106 N.  C., 365; Cowen 2;. W i t h ~ o w ,  111 N. C., 
311; s. c., 112 N.  C., 737; Bond v. Wool, 113 N. C., 21; Range Co. c. 
Carve?., 118 N. C., 338; Person v. Eoberts, 159 N. C., 171; Harris u. 
Bennett, 160 N. C., 342. 

Overruled: Black v. Justice, 86 N.  C., 509; Bird v. Gilliarn, 125 N.  
C., 79; Wainw~igh t  v. Eobbitt, 127 N. C., 280; Morgan v. Bostic, 132 
N. C., 750; Wilson 2'. Brown, 134 N.  C., 408; Renn 2'. R. R., 170 IT. C., 
141; Brozon v. Harding, ib., 261; Moody v. S;lTike, ib., 544. 

Color of Title-Actual and Continuous Possessio?z. 

1. No length of constructire possession will ripen a defective title to land 
into a good one; the possession must be actual and continuous. 
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2.  Where there is no actual occupation of land shown, the law carries the 
possession to the real title. 

3. A possession of land under color of title must be taken by a man himself, 
his servants or tenants, and by him or them continued for seven years 
together. Therefore, where i11 an action to recover land it appeared that 
the plaintiff under color of title had made occasional entries upon the 
land at  long intervals for the purpose at  one time of cutting timber, at  
another of making bricks, etc.: Held,  that the plaintiff was not entitled 
to recover. 

ACTION for trespass, tried a t  Spring Term, 1877, of DUPLIN, before 
Seymour, J .  

The plaintiff alleged that he was the owner in fee of certain lands 
lying near Sarecta on the North East River in Duplin County, and that 
the defendants had entered ~13011  the same i o  the annoyance of 
the plaintiff's tenants, and were endeavoring to dispossess him (355)  
of the same. The defendants alleged that the title was in defend- 
ant Wallace, and not in  plaintiff, and for a further defense say that said 
defendant has been in  p~ssessiod for more than three years prior to the 
commencement of this-action, and deny the alleged trespass in  cutting 
down and destroying a large number of valuable,trees, etc. The facts 
set out by Mr. Justice Bynum in delivering the opinion are deemed 
sufficient to an understanding of the point decided. Upon an intimation 
of his Honor that the plaintiff had failed to show a good title to the 
land, he submitted to a nonsuit and appealed. 

J. N. Stallings nnd Merrimon, Fuller & Ashe for plaimtiff. 
H. R. Kornegay for defendants. 

BYNUM, J. This is a plain case for defendants. I t  is admitted that 
the title of the locus i n  quo was in the defendant Sallie Wallace in  1844. 
I t  is immaterial what has become of her title since, unless the plaintiff 
has connected himself with it. This he has not done, but, on the con- 
trary, he claims under the deed of one Seth Davis, who purported to sell 
the land as administrator of one J. P. Davis by deed dated 28 September, 
1857. This title was therefore a defective one, and could ripen into a 
good one by an adverse possession of seven years only. 

But as the action was begun on 4 February, 1874, after eliminating 
the time during which the running of the statute of limitations was sus- 
pended, only six years and nine months had elapsed before the commence- 
ment of the action, so the title was not perfect in this way. But no 
length of constructive possession will ripen a defective title into a good 
one. To have this effect the possession must be actual and continuous. 

This action, therefore, can only be maintained upon the posses- 
sion of the plaintiff. I f  he has failed to show an actual occupa- (356)  
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tion by himself, the law adjudges the possession to be constructively 
with the title, that is, with the defendant Sallie Wallace and those deriv- 
ing title under her. 

When there is no actual occupation shown, the law carries the posses- 
sion of the real title. So i t  is immaterial in this view whether the de- 
fendants had the actual possession or not. 

The question then is, whether the plaintiff, having only a defective 
title, had been for seven years in  the actual occupation of the premises 
a t  the commencement of the action. Cohoon v. ~S'immons, 29 N. C., 189 ; 
McCormick v. Monroe, 46 N. C,, 13. Abont this there c ln  be no donbt. 

No  witness proves that the plaintiff or those under whom he claims had 
been in the actual possession of the lands in dispute for a year, a month, 
o r  a week continuously, prior to the commencement of the action. From 
1857. the date of the deed under which the daintiff claims. to 1873. 
when the action was instituted, a period of sixteen years, only a few 
single acts of trespass were proved, such as cutting ton timber at  one 
time, firewood at another, making rails a t  another, making bricks at 
still another, all occasional and at  long intervals, unaccompanied by a 
continuous possession of public notoriety, such as the law requires to be 
given to the world that the plaintiff is not a inere trespasser, but claims 
title to the land against all mankind. 

A possession under color of title must be taken by a man himself, his 
servants, or tenants, and by him or them continued for seven years 

I together. - 
The acts constituting this possession should be such "as to admit of 

no other construction than this, that the possessor means to claim t,he 
land as his own. I n  order to make this notorious in  the county, he 
must also continue in possession for seven years. Occasional entries 

upon the land will not serve, for they may either be not observed, 
(357) or, if observed, may not be considered as the assertion of rights." 

Grant v. Winborne, 3 N.  C., 56; Loftin v. Cobb, 46 N. C., 406; 
Andrews v. Mulford, 2 N. C., 311; Bynum v. Carter, 26 N. C., 310; 
Bartlett v. Simmons, 49 N. C., 295. 

The plaintiff having wholly failed to establish such a possession as 
would entitle him to maintain the action, i t  is unnecessary to notice the 
title of the defendants. 

PER CURIAM. Affirmed. 

Cited: Kitchen v. Wilson, 80 N.  C., 197; Gudger v. Hensley, 82 
N. C., 483; Scott v. Elkins, 83 N. C., 427; Simmons v. Ballard, 102 N. 
C., 111; Rufin v. Overby, 105 N. C., 86; McLeun v. Smith, 106 N. C., 
178; Cox v. Ward, 107 N. C., 512; S. v. Boyce, 109 N. C., 756; Cooper 
v. Axley, 114 N. C., 646; McLean v. Smith, ib., 365, 366; Hamilton v. I 

Icard, iih., 536, 537; Woodlief v. Wester, 136 N. C., 166. I 
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JAMES \IT. DAVIS ASD OTHERS T. THOMAS 3IcAIITHUR. 

A c t i o n  t o  Recover  Land-Adwerse Possession-Presumption of G r a d .  

1. T17here A. enters into possession of land, the property of B.'s wife, under a 
deed from B. alone, the possession of A. is in law the possession of the 
wife, and inures to her benefit. 

2. From an adverse possession of land for thirty years the law presumes a 
grant from the State, and it is not necessary even that there should be 
a privity or connection among the successive tenants. 

3. Where in an action to recover land the plaintiff showed a continuous ad- 
verse possession, under deeds defining the lands by metes and bounds, 
from 1815 to 18-28, by those successively under whom he derived title, 
the last nine years of which the possession was held under a deed suffi- 
cient in form to pass the estate in fee, and the defendaut showed a grant 
from the State in 1848: Held,  that lslaintiff was entitled to recover. 

ACTION to recorer the possession of land, tried at  Fall Term, 1877, of 
RUTHERFORD, before K e r r ,  J .  

This action was brought to recorer a tract of land alleged to be in pos- 
session of the defendant and arongfully withheld from the plain- 
tiffs. The defendant denies the plaintiffs7 allegations and sets (358) 
up title in himself. On the trial the following facts were in 
evidence: One R. 31. Alexander, by deed dated 12 April, 1815, conveyed 
the land in dispute to Sally Crook, who afterwards intermarried with 
James Arthur and never had issue. I n  January, 1825, after the mar- 
riage, Arthur alone executed a deed to William Arthur, and therein 
undertook to convey the land to him. This was with the knowledge and 
consent of his'wife, and William Arthur entered into possession and held 
the land. On 10 March, 1839, James Arthur and wife, by their deed 
properly executed, conreped the land to John Baber, to whom William 
Arthur surrendered possession. These deeds mere inartificially drawn, 
and none of them contained words of inheritance. On 10 May, 1839, 
John Baber, by deed in proper form to pass an estate in fee, conveyed 
to Toliver Davis, who died intestate, and the plaintiffs are his heirs at 
law. The defendant claims under a grant from the State which issued 
in 1548. 

The defendant insisted that the possession of William Arthur for 
fourteen years was adverse to Sally Arthur, and broke her continuity 
of possession, and asked an instruction to this effect to the jury. The 
court refused so to charge, and told the jury that William Arthur having 
entered into possession of the land under the deed of James Arthur, who 
had no title in himself, the possession of William Arthur was in law the 
possession of Sally Arthur and inured to her benefit. The court fur- 
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ther instructed the jury, that if there had been a continuous possession 
of the land from 1515 to the year when the grant issued, including the 
fourteen years occupancy by William Arthur, and the jury should so 
find, the effect would be to vest title in the plaintiffs, and they mould 

be entitled to recover. To this the defendant excepted. Verdict 
(359) for plaintiffs. Judgment. Appeal by defendant. 

W. J .  ilfontgomery and [V.  H.  Bailey for plaintifs. 
J .  F. Hoke for defendant. 

SMITH, C. J., after stating the case as above: We think the court 
was correct in both rulings. The possession of William Arthur, being 
under James Arthur, who acted for himself and wife, m7as but an exten- 
sion of the possession of the rightful owner and for her benefit. And 
if this was not so, the result would not be changed. The case is simply 
this: There has been a continuous adverse possession of the land for 
the space of thirty-three years from 1815 to 1848, under deeds defining 
the same by metes and boundaries, by those successirely under whom 
the plaintiffs derive title, during the last nine years of which the intzs- 
tate, Toliver Davis, had possession under a deed in form sufficient to pass 
the estate in fee. These facts entitle the plaintiffs to recover. 

I t  has been settled by repeated adjudications in this State that an 
ad~rerse possession of lands for thirty years raises a presumption of a 
grant from the State, and it is not necessary even that there should be 
a privity or connection among the successive tenants. We will only refer 
to some of the cases in support of the doctrine. Fitzrandolph c. Xor- 
man, 4 N.  C., 564; Rogers z3. ~Vabe ,  15 N.  C., 180; Wallace v. Jfaszoel~, 
:32 N.  C., 110; Reed e. Earnhart, ibid., 516. This pres;n~ption arises 
at common law and without the aid of the act of 1791, and it is the duty 
of the court to instruct the jury to act upon it as a rule of the law of 
evidence. Ximpon 21. Byat t ,  46 N .  C., 517. The grant is inferred, not 
because of a belief that one did in fact issue, "but because there is no 
proof that it did not, and in the nature of things it would seem that 
there can be no szificient negative proof of the kind supposed. Bullnrd 

v. Bnrksdak, 33 N.  C., 461. 
(360) Title being thus out of the State, it vested in Toliver Davis 

by virtue of his nine years possession under the deed made to him 
in 1839, vhich professes, and in form is sufficient, to pass the estate 
in fee by virtue of the act of limitations. Rev. Stat., ch. 65, see. 1. 
Taylor v. Gooch, 48 N.  C., 467. 

We do not deem it necessary to consider and decide the question dis- 
cussed at the bar, whether possession under a deed which conveys a life 
estate only can operate as color of title to vest a fee. We hold that the 
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long possession presumes a grant from the State to some one, and the 
possession of Toliver Davis under his deed vests title in  him. The plain- 
tiffs, his heirs at  law, are therefore entitled to recover the land. 

PER CURIAM. No error. 

Cited: Hill v. Overton, 81 N. C., 395; Freeman v. Sprague, 82 N. 
C., 368; Scott v. Elkins, 83 N.  C., 427; Osborne v. Anderson, 89 N. C., 
262; Cowles v. Hall, 90 N.  C., 334; Phipps I:. Pierce, 94 N.  C., 518; 
Davibon v. ArZedge, 97 N.  C., 184; Pearson v. Sirnrnom, 98 N. C., 283; 
Bryan v. Spivey, 109 N. C., 66; Hamilton v. Icard, I14 N.  C., 536; 
Walden v. Ray, 121 X. C., 238; Iday v. Mfg. Co., 164 N. b., 265. 

DANIEL WHISSENHUNT v. W. C. JONES AND OTHERS. 

Actiolz to Recover Land-Practice-Darnages. 

1. In an action to recover land, where both plaintiff and defendant claim 
under the same person, it is not competent for either to deny that such 
person had title. 

2. Where in such action a defendant is allowed to come in and defend the 
saction as landlord of the original defendants, he cannot object that no 
notice to quit was given to them. 

3. In an action to recover land and damages for the time the plaintiff has 
been kept out of possession, damages are recoverable up to the time of the 
trial. 

CIVIL ACTION to recover possession of land, removed from Caldwell 
and tried a t  November Special Term, 1877, of BURKE Superior Court, 
before Schenck J. 

Both parties claimed title under Henry Yount. The defendants Mack 
Chester and Wesley Watson were at  first let into possession of the land 
in dispute as tenants of the plaintiff. The defendant Yount came in and 
defended the action as landlord. The defendant Jones was also allowed 
to be made a party defendant, and in his answer alleged that he was the 
owner of the land at  the time when this action was instituted, and that 
the defendants Chester and Watson were his tenants, and that defendant 
Yount was never in possession of the same. 

The plaintiff put in evidence a deed from Yount to John Hayes, 
dated 3 July, 1867, and one from Hayes to plaintiff, dated 2 October, 
1869, conveying the land to plaintiff; also a deed from the sheriff to 
the defendant Jones, dated 12 March, 1870 (execution sale of Yount's 
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land), which said last deed was introduced to estop the defendants from 
denying Yount's title (all the deeds covering the land in  con- 

(362) troversy). 
The plaintiff testified that after he paid for and took posses- 

sion of the land, he employed defendants Chester and Watson to work 
a part thereof under a certain agreement; that about the time the crop 
was gathered the defendant Jones instituted a proceeding before a jus- 
tice of the peace against him, and being ignorant of his rights and wish- 
ing to avoid a lawsuit, he paid rent on the part of the land he worked, 
to Jones, and directed the tenants to do the same. There was much other 
evidence on the part of plaintiff and defendants, but i t  is not material 
to the points decided here. 

The defendants insisted: (1) That plaintiff could not recover, be- 
cause no notice to leave had heen served upon Chester and Watson, who 
were the original defendants; (2) That if plaintiff was entitled to dam- 
ages in any event, they could only be given to the time when the suit was 
commenced, and not to the time of the trial. 

Upon the issues submitted and under the instructions of his Honor, 
the jury found for the plaintiff. Judgment. Appeal by defendants. 

A. C. Avery and R. F. Armfield for plaintif. 
G. N .  Folk for defenclants. 

BYNUM, J. 1. Both the plaintiff and defendants claimed title under 
one Yount. I n  such case the rule is settled in this State that i t  i s  not, 
competent for either claimant to deny that such person had the title; 
and though the defendants may show that they have i n  themselves a 
better title than the plaintiff, they cannot set up a title in a third person. 
Low v. Gates, 20 N.  C., 363. The plaintiff here had the elder and su- 
perior title, and was therefore entitled to recover, unless he was pre- 
vented by the next exception. 

2. But i t  was next objected that the plaintiff cannot recover because 
no notice to leave had been served upon the original defendants, 

(363) Watson and Chester, who went into possession under the plain- 
tiff, as his tenants from year to year. 

The answer is, that the defendant Yount was allowed to come in and 
defend the action as landlord, and in such case it is settled that no notice 
before beginning the action is necessary. The application of Jones to 
defend in  place of the tenants presupposes that the tenants are the ten- 
ants of Jones; so that although they entered a t  first as the tenants of 
Whissenhunt, they must have subsequently attorned or turned over to 
Jones, and thereby disclaimed and disavowed their tenancy to Whissen- 
hunt, and thus put themselves in the wrong, which dispensed with notice. 
Foust v. Trice, 53 N. C., 490. 
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3. The last exception is that damages could only be given to the com- 
mencement of the action, and not to the time of trial. We think other- 
wise. The action is for the recovery of the possession of the land, and 
for  damages for the time the defendants have wrongfully kept the plain- 
tiff out of possession. Had this been the old action of ejectment, i t  has 
been decided that in that action, which was originally and properly an 
action for damages only, the actual damages could be assessed for the 
trespass. When afterwards the action of ejectment was divided into two 
actions, one to t ry  the title and the other to recover the mesne profits 
after the possession had been recovered, i t  was still competent in the 
latter action to recover damages for the entire time the premises were 
occupied by the defendants. Miller v. Nelchor, 35 X. C., 439. 

The only difference between the action of trespass for the mesne profits 
under the old system and the present action under The Code is that in 
the former the writ did not lie until the possession had been actually 
recovered in  the action of ejectment, while in the latter case the 
action is for both the possession and the damages for the use and (364) 
occupation at  the same time. But they are both alike in  this, that 
by either, damages are recovered for the time the plaintiff was kept out 
of possession by the defendants. The purpose of The Code in  actions 
of this nature, as it i s  in  all others, is that a complete determination 
shall be made of all matters i n  controversy growing out of the same sub- 
ject of the action. Evidently this action would fall short of that con- 
&munation if the plaintiff cbuld recover damages only up to the com- 
mencement of the action, and should be put to another action to recover 
the damages sustained subsequently, but before the time of the trial. 
That the damages up to the time of the trial are recoverable in  this 
action is further apparent from the provisions of The Code, secs. 217, 
261 (4),  262 ( a )  (e).  Taylor's Landlord and Tenant, secs. 710-11-12. 
We are therefore of opinion that the mesne profits, by way of damages, 
were properly assessed up to the time of trial. Jones v. C a ~ t e r ,  73 N. 
C., 148.. I t  appears in the case that the plaintiff, under some misappre- 
hension of his rights, directed the rents for the year 1869 to be paid by 
his tenants to their codefendant, Jones. His  Honor held that having 
thus assigned them, the plaintiff cannot recover the damages for the rents 
of that year. I n  that there is no error. I t  was also agreed by the par- 
ties that the defendant Jones, in case of recovery by the plaintiff, should 
retain the rents of 1877, paying therefor the assessed damage of 
$33.33 1-3, and judgment was rendered in the court below for the dam- 
ages assessed for the time of the occupation of the defendants, except the 
first year as before explained. As the rents were paid by the tenants to 
their landlord, Jones, he, as between the defendants, is primarily liable 
fo r  the amount of the judgment. The judgment of the Superior Court 

243 



I N  T H E  SUPREME COURT. [78 

is affirmed, with this modification, that no execution shall issue against 
his codefendants, if satisfaction of the execution against Jones 

(365) and his sureties can be had. 
There is no error. Affirmed. 

PER CURIAM. 

Cited: S .  c., 80 N. C., 348; Reed v. Exurn, 86 N. @., 727; Burnetf 
v. Jichobon, 86 N. C., 105; Grant v. Edwards, 88 N. C., 250; Pearsom 
v. Caw, 97 N.  C., 196; Morisey v. Swimon, 104 N. C., 65; Xobley v. 
Grifin, ib., 115; Bonds v. Smith, 106 N. C., 565; Jones v. Coffey, 109 
N. C., 5?9;  Vaughan v. Parker, 112 N.  C., 101; I n  re l%naon, 156 N. 
C., 250; Weston v. Lumber Co., 162 N.  C., 168. 

Distinguished: Maddrey v. Long, 86 N. C., 385. 

JONAS STEELE v. McDANIEL WOOD AND BMBROSE JONES. 

Action to Recover LancCEvidence-Declar~atio~zs of Defendant. 

Where on the trial of an action to recover land a qnestion of disputed boundary 
arose, and the plaintiff introduced (without objection) certain declarations 
of the defendant made while he was engaged in chopping a certain line 
upon the land in dispute: Held, that certain prior declarations of the 
defendant made while he was chopping said line were admissible in 
evidence on his behalf, although not made in the presence of plaintiff. 

ACTION to recover possession of land, tried at Fall Term, 1817, of 
SURRY, before Cox, J. 

This was a case of disputed boundary. The defendants' deed called 
for a chestnut ridge where i t  comes to Mitchell's River, including the 
waters of Southard's Branch. There are two such ridges terminating on 
said river, about a half-mile apart, and either would include said branch ; 
and the question submitted was, Which was the ridge called for 'by the 
deed? Several months before the action mas brought the defendants 
chopped a line between said ridges from the river across the plat. One 
witness, introduced by plaintifl, testified without objection that the de- 
fendants, whilst chopping the line, told him that they were establishing 
the line, and that it was the true line. The defendants then offered a 
witness to prove that just prior to the above conversation, and whilst 
chopping the line, they told said witness that they were chopping a com- 
promise line. This evidence, on objection by plaintiff, was excluded, and 

the defendants make it the only exception in the case. Verdict for 
(366)' plaintiff. Judgment. Appeal by defendants. 
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Busbee & Busbee, J .  W.  llinsdale, un'd G. B. Everi t t  for plaint i f .  
Watson  & Glenn for defendants. 

FAIRCLOTH, J., after stating the case as above: I n  this we think his 
Honor erred. The defendants could not introduce their acts and declara- 
tions in their favor, nor could they have been used by either party to 
fix the true line or corner. They wcre not offered for such purpose, but 
for some other-probably to disparage the title of the plaintiff to the 
disputed premises, or to convince the jury that his (plaintiff's) claim 
was not made Oona fide, and to satisfy them by indirection that the de- 
fendant's theory was the true one. The plaintiff introduced the acts and 
declarations of the defendants without objection. They were therefore 
heard by consent, and this being so, neither party after verdict could be 
heard to deny their competency. The act of chopping the line and a part 
of the explanation being before the jury, why should not the whole 
explarlation be heard by them? The whole is necessary to give the true 
character and quality of the deed; and those declarations made at one 
period during the act are as important as any others to show its true 
intent and meaning. A11 of said declarations constitute one explanation, 
and i t  is a wholesome rule that where part of what a man says is used 
to charge him, he is entitled to the balance of what he said to discharge 
himself. 

PER CURIAM. Venire de novo. 

WILLIAM CLARKE v. D. M. WAGNER a m  OTHERS. 

Action to Recover Land-Practice-Damages-Costs. 

111 an action to recover land, where the verdict of the jury establishes the 
title of the plaintiff to the land in dispute, but does not find any mrong- 
ful act donc by the defendant to the land to which title is thus estab- 
lished, the plaintiff is not entitled to recover damages or costs. 

MOTION by plaintiff to modify the judgment in this action, heard a t  
January Term, 1878, of the SUPREME COURT. 

See same case reported in  74 N. C., 791, and 76 N. C., 463. 

R. F. Armfield and 31. L. McCorkle for plaint i1 
Scott & Caldwell for defendants. 

SMITH, C .  J. The plaintiff in  his complaint claims titlc to and tho 
right of possession of a tract of land granted in 1802 to one Samuel 
EIouston, and alleges that the defendants wron&nlly withhold possession. 
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I n  their answer the defendants deny that they are in  possession of any 
land of the plaintiff, or that plaintiff has title to any land in their 
possession. 

One of the boundaries of the Houston grant is recognized as one of 
the lines of the grant under which the defendants claim, and the matter 
in dispute was as to how this common line was to be run. The eastern 
terminus of the line was admitted to be at  a post oak, and the contro- 
versy was whether i t  runs thence to the lower end of Island No. 2 in 
Catawba River, as was contended by the plaintiff, or to the lower cnd 
of Island No. 1, as insisted for defendants, passing by a white oak on 
the river bank. The only issue submitted to the jury was whether the 
lower extremity of the one or the other island was lhe point called for 

by the Houston grant, and thcy ascertained it to be at the lower 
(368) end of Island No. 1. To the other issues the jury were not re- 

quired to respond. The result of this finding, with the proper 
construction of the descriptive words of the grant, was to leave a small 
triangular strip, with its apcx at  the post oak corner and its base of lcss 
than eight poles, at  the river, and covering about four acres of land, 
within the Houston grant, and the residue of the disputed land would 
belong to the defendants. The case states that the defendants offered 
evidence tending to show that those under whom they claim had had 
continuous possession of this small triangle up to its northern boundary, 
inclusive of the land thus located within the plaintiff's boundaries, down 
to the date of the deed from Elizabeth Campbell to them in the year 
1862; but i t  does not appear that defendants h a w  had possession of or 
a t  any time trespassed upon thc part awarded to the plaintiff by the ver- 
dict. Without objection from counscl or either party, the court having 
collated the evidence and agreement of counsel of both sides, remarked 
to the jury that if they located the second call of the Houston grant at 
the lower end of Island No. 1, i t  would be decisive of the case for de- 
fendants, and they need not proceed to the consideration of the other 
issues; and that, on the other hand, if they should find the second call 
a t  the lower end of Island No. 2, they would then pass upon thc other 
issues. 

Aftcr the verdict the plaintiff asked for judgment for so much of the 
disputed land as would thus fall within the boundaries of the Houston 
grant, and upon which i t  was not shown that the defendants had them- 
selves trespassed. The court declined to do so, and adjudged that the 
defendants recover their costs. Upon the plaintiff's appeal to this 
Court, the judgment below was affirmed. Clal-Ice v. Wagner, 74 N. C., 
791. 

The plaintiff now asks to have this judgment corrected, upon the 
p o u n d  that he has recovered a small part of the land in dispute, although 
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there has been no proof that the defendants have had possession (369) 
of that part, or withheld possession from the plaintiff, or corn- 
rnitted any acts of trespass thereon. The verdict establishes his title, 
but to recover danzages or costs he must show some wrongful act of 
defendants, done on the part to which he has shown title. The plain- 
tiff alleges a t i t le and right of possession of lands and the wrongful with-  
holding of the same by the defendants. Both allegatioiis must be sus- 
tained to enable him to recover. The defendants are not guilty of a tort 
in  retaining possession*of their own lands, although they erroneously 
claimed land belonging to the plaintiff. Indeed, the case seems to have 
been tried upon the understanding that the whole controversy turned 
upon the location of the second call of the Houston grant, and the jury 
were only required to ascertain its proper location. They have fixed i t  
a t  the point contended for by the defendants, and have found no other 
facts upon which the plaintiff's present motion can be sustained. The 
motion is therefore denied. 

PER CURIAM. Motion denied. 

Cited:  Murray v. Spencer, 92 N.  C., 265. 

Sheri f f ' s  Deed-Description of Land. 

011 the trial of an issue as to the quautity of land conveyed in a sheriff's 
decd, there was ronflicting evidence a s  to whether a 1,900-acre tract or 
950 acrps out of the tract had been sold. I t  appeared that the lcvy was 
"upori his (plaintiff's) interest in 050 acres located in Cypress Creek 
District," etc., and the rcturn of sale was "the 950-acre tract lcvied on," 
etc. ; the sheriff's deed was for 1,750 acrcs (leaving out 50 acres) and for 
100 acres, and it was in evidcnce that the sheriff sold it as thc plaintiff's 
intercst in 950 acres, and proclaimed at tlie sale that he would sell all 
tlie interest which the plaintiff had in all his land in that district, and 
that plaintiff, who was present at tlie sale, knew of the shcrib's mistake, 
arid did not cwwct i t ;  the jury found that the defendant bought and 
the sheriff sold the whole interest of the plaintiff in the 1,900-acre tract : 
Held,  that the verdict of tlic jury is conclusive and that the plaintiff 
canriot recover. 

SPECIAL PROCEEDING begun in Probate Court and upon issucs joined, 
tried at  Spring Term, 1817, of Dul>rm,'before Seymour ,  J. 

The plaintiff aIIeged that he was tenant in  common with the defend- 
ants in  certain lands (1,900 acres) lying on Cypress Creek in Duplin 
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County, and from the rent of which the defendants had received a con- 
siderable sum of money, and asked that an account be taken of the 
amount ofesaid rent, to the end that he may have judgment for the same. 

I n  1869 judgments were obtained against the plaintiff and his interest 
in  said land was sold at  execution sale and bought by the defendants, 
who claimed the same under a deed executed to them by the sheriff. 

There was conflicting evidence as to whether the sheriff levied upon 
and sold the plaintiff's interest in  1,900 acres, or in 950 acres of land, 
and upon that issue the jury found that he s a d  his interest in 1,900 
acres. The p l a i n t 8  moved for judgment according to his compiaint, 

notwithstanding the verdict, which was refused. Judgment for 
(371) defendants. Appeal hy plaintiff. (See U'illiams v. Hous ton ,  71 

N. C., 163.) 

H. R. K o m e g u y  for p l a i n t i f .  
W.  A. Al len  & Son and J .  N. Xtnllifigs for d e f e n d m t s .  

READE, J. What did the sheriff sell? is the question. Did he sell the 
plaintiff's inierest in the tract of land of 1,900 acres, or did he sell his 
interest in 950 acres of land? There ought not to have been any diffi- 
culty about it, for a sheriff ought always to ascertain what i t  is he is 
about to sell, and t o  put i t  to sale a t  the best advantage. And if he fails 
to do so he is liable to the person interested, in damages. And if the 
purchaser at such unfair sale is in complicity with the sheriff, the sale 
itself may be avoided. 

Here there was conflicting evidence as to whether the sheriff sold a 
1,900-acre tract or 950 acres out of a tract, and the levy does not help 
us out of the difficulty, for that is "upon his interest in 950 acres located 
in Gypress Creek District, adjoining the lands of," etc. The return of 
sale is a little more definite, being "the 950-acre tract of land levied on," 
etc., showing that it was not a part of a tract, but a tract of land. And 
the sheriff's deed is for 1,750 acres, leaving out 50 acres, and for 100 
acres, all of which added make 1,900 acres. Surely the sheriff ought not 
to have discharged his duty so carelessly. His  imperfect excuse is, as we 
suppose, that the plaintiff, who was then the defendant in  the execution, 
was tenant in common with another in a 1,900-acre tract, his undivided 
interest being equal to 950 acres. And the sheriff confusedly called it 
his interest in 950 acres, which was half of the 1,900-acre tract;  and the 
plaintiff in this case, who was defendant in that, is more in  fault than 

the sheriff, for he was present at  the sale, knew of the sheriff's 
(372) mistake, and did not correct it, ,and called a-witness's attention to 

it, probably for the purpose of making a fuss abolit it. 
Although there was all this irregularity, yet the sheriff swears that 

he intended to sell, and proclaimed that he would sell, and did sell, all 
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the interest which the then defendant had in all his land in that district, 
and that his deed to these defendants by metes and bounds covers the 
1,900 acres. 

And to put the matter beyond dispute, so far  as we can consider it, 
the jury found that these defendants bought, and the sheriff sold, the 
whole interest of this plaintiff in the 1,900 acres. 

The sheriff having in his hands a fi .  fa. and ven. ex. conferring upon 
him a power of sale, the question is not so much, What did he levy? as, 
What did he sell? 

~h o j u l y  --- .- find that he sold the debtor's interest in the whole 1,900 

acres, and that is conclusive. There is no force in  the other objections. 
There is no error. This will be certified. The defendants will recover 
costs in this Court. 

PER CURIAM. 

Cited: Miller v. Miller, 89 N. C., 406. 

Affirmed. 

NANCY MILTJER v. L. I('. OHURCHILL AKD W. H. MILLER, ADMINISTRK~OR~ 
OF MARTHA T. MILLER. 

Will ,  Gonstr.u8ction of-Natural Heirs. 

Where a testatrix bequeathed a certain sum each to her two sisters, M. and 
N., "and in the event of the death of either without natural heirs, the 
amount I haw bequeathed shall go to the survivor": Held, that the 
words "natural heirs" mean children or issue; and upon the death of M. 
without issue, the bequest to her goes to N. 

CONTROVERSY without action (C. C. P., sec. 315), involving the (373) 
construction of a will, submitted at Fall Ternr, 1877, of RUTIIER- 
FORD, to Kerr, J. 

The only part of the will of the testatrix (Ann E. Birchett) material 
for the decision of the Court is as follows: ('I bequeath to my sisters 
Nancy (plaintiff) and Martha (defendants7 intestate) each $1,000 
. . . and in  the event of the death of either without leaving natural 
heirs, the amount I have bequeathed shall go to the survivor." Martha 
died without issue, and the question to be decided is, whether Nancy 
takes her legacy as her survivor. 

His  Honor being of opinion with the plaintiff, gave judgment i n  her 
favor for the amount of said legacy, to be paid by the defendants out of 
the assets in their hands belonging to the estate of their intestate. From 
which judgment the defendants appealed. 
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Shipp & Bailey for plaintiff. 
W. J. Montgomery for defencTan8s. 

FAIRCLOTH, J., after stating the case as above: The word "heirs" is 
nomen generalissimum, and in a comprehensive sense may include all 
kinds of heirs; and so, natural heirs may do the same thing. The com- 
mon understanding would say at once that natural heirs meant children, 
and looking at  the situation and relation of the parties and all the cir- 
cumstances, we think this was the meaning of the testatrix. She well 
understood that no one could have unnatural heirs; and as the word 
heirs alone might include both lineal and collateral, we think she intended 
something less than the whole class, and that she meant "children or 
issue" by the term natural heirs. 

Again, if i t  be understood to mean heirs generally, then the proposi- 
tion is fatal to itself, inasmuch as i t  was impossible for either to die 

without an heir. Upon the death of either one, the other was her 
(374) collateral heir. Reductio ad absurdurn. Our conclusion derives 

force from Battle's Revisal, ch. 42, sees. 3, 5. 
PER CUEIAM. Affirmed. 

H. T. BASS, ADMIXISTRATOR, V. JAMES C. BBSS AND OTHERS. 

Will, Construction of-Service of Process-Infant Defendant. 

1. A testator by his will gave his entire estate to his wife, "to be disposed of 
by will or in any manner she may deem best"; the wife died, leaving the 
property undisposed of: Held, that under the will she acquired an abso- 
lute estate in the property, and at  her death it descended to her heirs 
and distributees. 

2. Infant defendants canclot "accept service" of process. 

ACTION for the  construction of a will, tried at Spring Term, 18'77, of 
HALIFAX, before Buxton, J. 

Turner Bass died in  September, 1873, having previously made a will 
and appointed his widow, Rebecca W. Bass, executrix. The will was 
proved shortly after the testator'e death, and she accepted the trust of 
the office. 

The only disposition made of the testator's estate is contained in the 
first clause of the will, which is in these words: "I give, bequeath, and 
devise all of my estate of every kind and denomination, real, personal, 
and mixed, to my beloved wife, Rebecca W. Bass, to be disposed of by 
will or in any manner she may deem best." 
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Rebecca W. Bass died intestate in April, 1877, without making any 
disposition by will or otherwise of the property derived from her 
husband and then remaining in her hands. The plaintiff soon (375) . 

afterwards took out letters of administration on her estate, and 
also letters of administration de bonis n o n  with the will annexed on the 
estate of the testator. The plaintiff and the defendants are heirs and 
distributees of both the testator and the intestate, except the defendant 
Emeliza, who is  the daughter of the testator by a former wife. 

The action is brought by the plaintiff as administrator of both estates, 
to obtain a construction of the will in  order that he may pay over the 
funds in his hands to the parties whom the court may declare entitled 
thereto. H o r a h  21. I lorah ,  60 N. C., 107. 

His Honor held that said Rebecca, the plaintiff's intestate, was at  the 
time of her death seized and possessed of all the property of the testator, 
and that the same descended to her heirs and distributees. From which 
ruling the plaintiff administrator with the will annexed of Turner Bass, 
and the defendants W. H. Braswell and wife, EmeIiza Braswell, appealed. 

Mullen & M o o ~ e  and Gilliam & Gatling for p la in t i f .  
,JTo counsel for defendants. 

S M I T H ,  C. J., after stating the facts as above: The question as to 
the construction of the will is this, Does the wife take an absolute estate, 
or an estate for her. l i fe only, with power to dispose of the reversion, 
which by reason of her failure to exercise the power vests in the heirs 
and distributees of the testator? 

I f  the latter be the true interpretation, the defendant Emeliza will 
share with the others, and if not, she will be excluded. Our opinion 
is that the widow takes an absolute estate in the property, and 
that the fund must be distributed among her next  of k i n  under (376) 
the statute entitled thereto. There is no express limitation put 
upon the gift, and the superadded words which undertake to confer 
upon the wife a power of disposition, "by her last will and testament or 
in any manner she may deem best," cannot be allowed to have the effect 
of imposing such limitations. The words are unnecessary, because the 
right to dispose of an estate is incident to the estate itself; but they 
serve more clearly to indicate the testator's intent, that she shall have 
the property free from all restraint, to possess, use, and dispose of in 
any manner she may choose. Indeed, the right to use and dispose of a 
thing at will constitutes the essential element of property, and the meas- 
ure of its value. 

The law is we11 settled that if an estate be given to a person generally, 
with a power of disposal, it is in fee, unless the testator gives to the 
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first taker an estate for life only, and annexes thereto a power to dispose 
of the revision. 2 Ja r .  Wills, 171, n. 2 ;  4 Kent Com., 349 ; Jackson 
v. Robins, 16 Johns. ( N .  Y.), 588; Rogers c. Hinton, 63 N. C., 78; 
Sugden on Powers, 96. 

We have expressed our opinion of the meaning and effect of the mill 
i n  order to facilitate the settlement of the estates in  the plaintiff's posses- 
sion. But we can render no judgment until all the parties in interest 
are properly before the Court. The record shows that ten of the defend- 
ants are infants, without guardian, general or testamentary, upon whom 
no process has been served as required by C. C. P., see. 59, and that all 
the defendants came into court and accepted service of process on the 
return of the summons. This the infant defendants could not legally 
do. No answers were put in to the complaint, and i t  does not appear that 
any guardian ad litenz was appointed or undertook to represent and pro- 

tect the interest of the infant defendants in  the action. 
(377) The cause must therefore be remanded in  order that the infant 

defendants may be regularly and properly made parties, and 
their interest protected, and other proceedings had therein according 
to law. 

PER CERIAM. Remanded. 

Cited: Patrick v. Moachead, 85 K. C., 66;  Cates v. Pickett, 97 N.  
C., 27; Long v. Waldravem, 113 N. C., 339; Hughes v. Pritchard, 153 
N. C., 143; C7tetuning v. ilifason, 158 N. C., 583; Grifin v. Commander, 
163 N.  C., 232; Fellowes v. Burfry ,  ib., 311. 

JAMES T. RITCH A X D  WIFE AND OTIIERS v. J. R. MORRIS AXD 

J. N. D. WILSON. E X E C V T ~ R ~ .  

Tt'ill, Construction of-Bequest of Personal Property for L i f e ,  with, 
Remainder Over. 

1. Where personal property is bequeathed for life, with remainder orer, and 
the bequest is not specific in terms and there is nothing in the mill to 
show an intention or preference that the life tenant shall enjoy the specific 
property left, aud in the form in ~vhich it is left, it must be converted into 

' money as a fund to be held and applied to the benefit of all by paying 
the interest to the legatee for life and the principal to the remainderman. 

2. A testator, by his will, bequeathed certain personal property, consisting 
of stock, crops, furniture. cash on hand. notes. etc., "to my daughters H. 
and F., to them and each of then1 during the term of their natural life, 
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and at  the death of each to descend to the children of each, share and 
share alike; my said daughters during life to use the profits arising or 
accruing from their estate respectively and to inure to their sole, sepa- 
rate, and exclusive use and benefit, and a t  the death of each to descend 
as aforesaid" : Held, that the executor should sell the personal property 
and pay over the interest on the fund so acquired (after paying debts) 
to the legatees annually and the principal to their children at  the death 
of said legatees; and further, that the legatees were entitled to an 
account in order that the fund might be definitely ascertahed. 

C O N S T R ~ ~ ~ T I O N  of a will, heard at Spring Term, 1875, of (378) 
CABARRUS, before Sch enck, J. 

Ezekiel Johnston, late of Cabamus County, died in the month of July, 
1874, leaving a last will and testament which was duly admitted to pro- 
bate. The defendants were appointed executors, and after qualifying 
as such, they assumed the execution of the trust reposed by the will, the 
two items of which bearing upon the question decided by this Court are 
embodied in  the opinion delivered by Mr. Justice Bynum. The plain- 
tiffs contended that they were entitled to an account to ascertain the 
principal of the sum alleged to be due them, out of that portion of the 
testator's estate to which they were entitled as legatees for life, and to 
have the same paid over to them, with the accrued interest; but the de- 
fendants insisted that they were not entitled to the principal of the 
legacies, but only to the interest and profits arising therefrom, and that 
the language of the will by a proper construction applied to the personal 
and real estate alike, it being the intention of the testator that the plain- 
tiffs should only have the use of the realty for life, and that only the 
interest accruing from the legacies should be paid to them during their 
lives. 

His  Honor held that it was the duty of the executors to sell the per- 
sonal property and pay over the interest on the fund so acquired (after 
paying debts) to the legatees for life, annually, and the principal to the 
children at the death of said legatees; and as to the land devised, the 
court held that Nary  Homie (now Ritch) and Martha Fuqua were en- 
titled to a life estate, and to the possession and use thereof during their 
lives. From which ruling the plaintiffs appealed. 

Wilson & Son, C. Dolccl, and: P. B. Means for plaintiffs. 
W .  J .  Xontgornery for defendants. 

BYNUX, J .  After a bequest of $500 to a grandson, to be paid (379) 
out of his personal estate, the testator proceeds thus: 

"Item 9. I give and bequeath and direct to be divided as follows 
(subject to the payment of debts and incidental expenses of administra- 
tion), to wit : 'To my granddaughter, William Eliza Johnston, one-half 
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of the undivided fourth part, and the residue I direct to be divided into 
three equal parts, one of which I bequeath to my daughter, Mary 
Howie, one of my daughters, Martha Fuqua, and the remaining third 
to the children of my deceased son, Zebulon Johnston. 

"Item 10. The estate I have herein devised and bequeathed to my 
daughters, Mary Howie and Martha Fuqua, I give to them and each of 
them, during the term of their natural life, and at the death of each to 
descend to the children of each, share and share alike, my said daughters 
during life to use the profits arising or accruing from their estate re- 
spectively and to inure to their sole and separate and exclusive use and 
benefit, and at the death of each to descend as aforesaid." 

The estate disposed of by the 9th item of the will consisted of horses, 
mules, cattle, farming tools, crops on hand and household furniture, of 
the value of $3,000, and of cash on hand, notes and bonds, of the value 
of $15,000. 

The question presented is whether Mary Howie (now Ritch) and 
Martha Buqua, the legatees for life, are entitled to the possession of the 
lsersonal estate so limited to them for life and then to their children. As 
no appeal was taken from the decision of the court below in regard to 
the real estate, that part of the case is out of the way. 

We think Bmith v. Barham, 17 N.  C., 420, is decisive of the question 
made here. There the testator by his will directed his debts to be paid, 

and the residue, with all the lands he should die possessed of, he 
(380) "lent to his wife, Mary, during life," repeating that by the term 

"residue" he meant that whatever should remain after the pay- 
ment of debts should go to the wife for life, and that after her death the 
residue therein lent to his wife, the land excepted, should be divided 
among his children and grandchildren. The testator had twenty slaves 
which formed part of the residue, and also a large growing crop, p?o- 
visions on hand, a valuable stock of horses and cattle, hogs, farming 
utensils, and household furniture. I t  was held that the residue given 
for life, with remainder over, must be sold by the executor, and the inter- 
est paid to the legatee for life, and the principal to those in remainder, 
as this was the only mode of giving both sets of legatees, the life tenants 
and the remaindermen, the enjoyment of their chattels which are 
perishable. 

Smith v. Barham is approved in the subsequent case of Jones v. Sim- 
mons, 42 N. C., 178. There Martha Corlew by will gave to the defend- 
ant's testatrix, subject to the payment of debts, an estate for life inland, 
and "all her other property, be it of what kind or nature soever, not 
hereinafter disposed of, and at her death to be equally divided between 
the children of Celia Jones." The executor delivered the property, con- 
sisting of furniture, farming tools, stock, etc., to the life tenant, by 
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whom it was consumed, worn out, or destroyed. I t  was held that the 
remaindermen had a clear equity against the executor for compensation 
on account of this breach of trust, in not selling and paying over the in- 
terest to the tenant and holding the principal for the ulterior legatees. 

This case was followed by Tayloe  11. Bond, 45 N. C., 5. There the 
testator, Bond, gave to his sister, Mary Ashburn, an estate for life in 
the land upon which he lived, with "the use for her natural life of a 
sufficiency of household and kitchen furniture, of my stock of hogs, 
cattle, sheep, and horses, and my negrocs, to support her. These articles 
are to be for her life only." The executors delivered the prop- 
erty to the life tenant, and the question was made whether by a (381) 
proper construction of the will they could do so. I t  was held that 
they could, and that after the allotment and delivery they had nothing 
more to do with it, but that the remaindermen, if it should thereafter 
become necessary, might take measures to prevent the removal or de- 
struction of such of it as was not of a nature to be consumed by the 
use. But this decision was put expressly upon the distinction between 
this case and S m i t h  v. R n r h a m  and Jones a. Sirnmons, supsa. "In these 
last cases," say the Court, "a mixed and indiscriminate fund is given a+ 
a residue to one for life, with a limitation ovcr; and i t  is settled to be 
the duty of the executors in such cases to sell the property and pay the 
interest to the first taker during life, keeping the principal for him 
to whom it is limited ovcr, on the ground that this is the only mode in 
which the latter can be let into a fair  participation of the testator's 
bounty. This case differs in many particulars and stands on its own 
particular circumstances: First, the fund, though mixed, is to be 
designated and allotted by the executors; thus a specific nature is im- 
pressed on it, so as to distinguish i t  from a mere residue. Second, there 
is no limitation over, but the interest in  such of the property as remains 
on hand at the death of the first taker, not being consumed by the use, 
is left to fall into the residue. Third, the very object of the gift is that 
Mrs. Ashburn may be supported by the use of the  property. This object 
would be defeated by a sale." 

Succeeding T a y l o e  v. B o n d  came Will iatns  o. Gotten, 56 N. C., 395, 
which is mainly relied on by the plaintiffs' counsel. There Margaret 
Cotten by her will gave to Frederick R. Cotten a negro slave named 
Prince; and to Eliza H. Thompson, a rlegro woman named Sabina, and 
all her children. She then bequeaths as follows: 

5th. "All the residue of my estate I give in the following manner, 
viz. : To my son, Frederick R. Cotten, one share; to my granddaughter, 
Elica H. Thompson, one share," etc. 

6th. "Should Eliza 13. Thompson die without issue, that is, a 
child or children, then and in that case I give all the property (382) 
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bequeathed to her above, of every description, to my son, Frederick R. 
Cotten, one share," etc. 

The property consisted chiefly of money. I t  was held to be the duty 
of the executors to assent to the legacies and deliver the articles and 
money to the life tenants. But this was put upon two grounds -clearly 
distinguishing this case from Smith 2,. Barham and Jones v. Simmons .  
First, because i t  appeared to be the intention of the testatrix that the 
legatees for life should have the use of certain articles of a specified 
n a t u r e a s ,  for instance, to some of the legatees for life negroes and other 
articles were given specifically; and to others pecuniary legacies only 
were given ; but the limitations over were applied by the testatrix to each 
of the legatees, and to both species of legacies. I t  was therefore the duty 
of the executors to assent to the legacies of the slaves and other specified 
chattels; and it was held that the same rule must be applied to the 
money legacies. Second, because the property was gi6en to the legatees 
absolutely, with an executory bequest over, upon a specified contingency, 
to wit, the failure of children, which made the reason for delivering it 
to the first taker much stronger, his interest being greater and that of 
the ulterior limitee more remote and uncertain. But in this case the 
rule is reiterated by the Court, "that if a mixed and indiscriminate 
fund of goods and other things is given as a residue to one for life and 
then over, it is the duty of the executor to sell and pay the interest to 
the first taker for life, keeping the principal for the remaindermen." 

The counsel for the plaintiffs has referred us to two other and later 
cases in support of the claim of the life tenants, to wit, Chambers v. 
Bumpass, 72 N. C., 429, and HocZge v. Hodge,  72  N. C., 616. I n  the 

first of these cases John A. Bailey, after directing his debts and 
(383) funeral expenses to be paid, proceeds in his will as follows: "I 

leave to Elizabeth T. Ghambers, my dear and near friend, all 
the residue of my estate, both real and personal, during her natural life 
of single state, and a t  the termination of either, I then desire all my 
property to be equally divided between, etc., share and share alike." 

I t  was held that thk legatee for life was entitled to the possession of 
the property; but the decision is put upon the ground that i t  was the 
intention of the testator that the first taker should enjoy the use of his 
house, furniture, farming utensils, specifically, and not that she should 
have the interest on what they would sell for, and upon the further 
ground that the life tenant was not a residuary legatee, but a u,niversal 
legatee, which distinguished this case from Smith 7,. Barham and that 
class of decisions. 

I n  the last case cited, Hodgr  v. Hodge, 72 N. C., 616, William T. 
Hodge by will gave $1,250 to the use and benefit of Francis Hodge for 
life, then to the use and benefit of Henderson Hodge for life, and then 
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to be divided between the children of Henderson Hodge. I t  was held 
that the executor did not commit a devistacit by paying the legacy to the 
legatee for life. But this and the similar case ~f Camp v. Smith,  68 
N. C., 537, decided the same way, were not cases of the bequest of a 
residuary estate at  all or of a mixed and indiscriminate fund of goods 
and other things, but of the bequest of specific sums of money, where the 
intent evidently was that the life tenant should have the use of the speci- 
fied sums, and wherc the renzaindcrmen could, upon a propcr case, re- 
strain the first taker from consuming or destroying the principal. There 
being no bequest of a general residue for life, these latter cases have no 
application, and Smi th  2). Barham stands unopposed by any of the cases 
we have reviewed; and the rule of construction there announced must be 
received as the settled doctrine in this State. But our case is 
much stronger against the claim of the legatees for life. The (384) 
residue is not "lent to his wife, Mary, during life," as in Smith 
u. Bwham, nor is the "use of" the property given to the legatee for life, 
as i11 Tayloe o. Bond; but the bequest here is "to my said daughters dur- 
ing life, to use the profits arising or accruing therefrom," making an  
evident distinction, if a distinction was necessary to show his intent, 
between the use of the thing itself and the use of the profits arising 
from it. So that, apart from the rule of construction which obtains i n  
the absence of a contrary intent appearing, the intention of the testator 
is manifest, that the life tenants are not to have the property itself, b ~ ~ t  
only the interest or profits of it, during life, and the remaindermen are 
to have the principal. 

The purpose of the testator here to benefit the remaindermen would 
he in a great measure defeated if the legatees for life were entitled to 
the possession of the property. ,4 large portion of i t  is perishable. A 
gift of things quoe ipso usu consumuntur; if construed as a specific legacy 
carrying the possession to the life tenant, would amount in fact to an 
absolute gift, for so much thereof as may be consurncd in the using is 
gone forever without compensation to the remaindermen. To prevent 
this injustice, and to carry into effect the will of the testator, it has be- 
come the general rule of the English courts of equity, and the same rule 
prevails in this State, that where personal property is bequeathed for 
life, with remainder over, and the bequest is not specific in terms, and 
there is nothing in the will to show an intention or preference that the 
life tenant shall enjoy the specific property left, and in the form in 
which i t  is left, it must be converted into money as a fund to be held and 
applied for the benefit of all by paying the interest to the legatee for 
life and the principal to the remainderman. 1 Williams Exrs., 1259; 
2 Williams Exrs., 1058; Howe v. Lord Dartmouth, 7 Ves., 137; 
Morgan v. Morgan, 14 Beav., 7 2 ;  Rantla11 u. R u s s ~ l l ,  3 Meriv., (385) 
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194; Redf. on Wills, Par t  11, ch. 13, sec. 49. The judgment of the 
court below will be affirmed as far  as it goes; but 'it does not extend 
far  enough. The plaintiffs arc entitled to an account of the residue of 
the estate so bequeathed, in order that the amount of the fund, the in- 
terest of which they are entitled to for life, may be definitely ascertained. 
His Honor held that the plaintiffs were entitled to the possession and 
profits of the real estate; but we are not prepared to say with him, that 
the plaintiffs are entitled only to a life estate instead of a fee simple in 
the lands. But that question does not now arise and is not decided by 
us. With the modifications specified, the judgment is affirmed and the 
case remanded to be further proceeded in in accordance with this opin- 
ion. Costs to be paid out of the principal of the fund. 

PER CURIAM. Modified and affirmed. 

Ci ted:  Peacoclc v. Hawis,  85 N. C., 149; Britt v. S m i t h ,  86 N.  C., 
307; In  re Knowles, 148 N .  C., 466; Haywood v .  Trust Co., 149 N. C., 
217; f laywood v. W r i g h t ,  152 N.  C., 432; S i m m o n s  a. Fleming, 157 
N. C., 392. 

THOMAS P. DEVEKEUX, TRUSTEE, V. JOHN- I)EVEREUX, 
E~ECUTOR, AND OTHERS. 

Will-Construction of-Clzargc Upon Real Estate. 

1. A testatrix by her will bequeathed to her niece B. for her life the annual 
interest upon $4,MM, and gave to 13. one acre of land and certain small 
articles of personal property, and then gave the whole of her estate, 
"subject to the devises and bequests herein otherwise made," to her 
brother 5. in fee in case he should be solrent at  the time of her death, 
and if not, then to him in trust, etc., stating that "this provision includes 
the whole of my estate of every character, both real, personal, and mixed." 
Afterwards the testatrix made a codicil to the will, by which she gave the 
$4,000 to R. absolutely, and also gave certaiii other pecuniary legacies to 
her three sisters. Thereafter she made another codicil, "not wishing my 
real estate to be in any manner liable for the debts of my brother J., 
etc., I devise to my nephew T. all my land and other real estate, in trust 
for his mother during the life of J., and then to him (T.) and his heirs 
male in fw simple," etc. The personal estate of the testatrix, althongh at 
her death nominally ample to pay off the pecuniary legacics mentioned in 
the first codicil, prowtl to be insufieierlt for that purpose: Hcld,  that the 
prcuniary legwies mentioiled in the first codicil are a charge upon the real 
estate devised to T. 

2. The Icgal effect of the words in the will. "subject to the devises a i~d he- 
quests hereirl otherwise made," is the same as if those devises and he- 
quests had been directetl to be taken out of the estate and the residue 
given to J. 

2% 
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3. The testatrix, by enlarging her bounty to R. in the iirst codicil, did not 
intend to withdraw or ini~~air  the security provided for its payment; and 
the additional legacies are within the words of the will and protected 
equally with the annuity to R. and the legacy afterwards substituted for 
it. And the second codicil was not made to disturb the relations pre- 
viously existing between the different objects of the testatrix's bounty, 
or the value of their r es~~c t ive  interests under the will. 

A ~ T I O N  for the construction of a will, tried a t  June Special Term, 
1877, of WAKE, before Ruzton, J. 

Catherine A. Edniundston died January, 1875, leaving a will 
in which she disposed of her estate, real and personal, as follows: (387) 

I n  the second clause of her will she bequeathed to her niece, 
Rachel Jones, during her life, "the annual interest on $4,000, to be paid 
her annually by my (her) trustec and executor hereinafter named." 

I n  the next clause she devised to one Richardson and his wife, Dolly, 
persons of color, one acre of land to be taken from the tract whereon she 
then resided, under certain limitations, and bequeathed to them also 
some small articles of personal property. 

Thc fourth clause of the will is in these words: "I give, devise, and 
bequeath the whole of my estate, subject to the devises and bequests herein 
otherwise made, inclusive of such rights as I have under the will of my 
grandfather, the late Nicholas Kapard, of the city of New York, and 
$5,000 insurance money on my life to my brother, Major John Devereux, 
of Raleigh, and his heirs, executors, and administrators, absolutely and 
in fee simple, if he shall not be insolvent at  the time of my death; but 
if misfortune shall befall him, so that he shall have become insolvent at  
that time, then to the said John Devereux, to be used by him according 
to his best judgment and discretion for the benefit of his wife and chil- 
dren, and their heirs, executors and administrators, and the same shall 
not in  any event be or become liable for any debt of the said John Deve- 
reux. This provision includes the whole of my estate of every character, 
both real and personal and mixed." 

I n  the last clause the testatrix directs her executor to carry out some 
dispositions of personal property made in a memorandum left among 
her papers. The will bears date 11 October, 1874. On 4 December fol- 
lowing, she made a first codicil to her will in these words: 

1. "I give the $4,000 mentioned in mg will to Rachel Joncs (388) 
absolutely, and revoke the clansc. giving her the annuity therein 
spceificd. 

2. "I give to my sister, Francis J. D. Miller, the sum of $1,000; to 
my sister, Mrs. E. P. Jones, the sum of $1,000; and to my sister, Mrs. 
Nora Cannon, $1,000." 

On 17 December of same year she executed a second codicil as follows: 

259 
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"I make the following addition to my will as a second codicil thereto: 
Not wishing niy real estate to be in  any manner liable for the debts of 
my brother, John Devereux, and to avoid the possibility of such an  event, 
1 devise to niy nephew, Thomas P. Devereux, all my lands and other real 
estate i11 trust for his mother during tlie life of his father, and then to 
remain to him and his heirs male in fee simple; but if he shall die 
without having any issue of his body, then I devise said lands and other 
real estate to lily nephew, John I>evereux, and his heirs." 

At the time of the death of the testatrix, i t  appears she was possessed 
of a persoid estate, including the sum insured on her life, nominally 
ample to pay off the pecuniary legacies mentioned in the first codicil. 
But by reason of the inability of the executor to collect more than oiie- 
half of the insurance money, and the depreciation in  value of other funds 
which came to his hands, the personal estate proves insufficient to pay 
the $7,000 given in the codicil to the niece and sisters, and leaves a large 
sum due to them which they claim to be charged upon the land, and if 
necessary to be raised by a sale of it. 

His Honor affirmed the ruling of the referee to whom the case had 
been referred, and gave judgment in  accordance with his report, to wit: 
that the pecuniary legacies were not a charge upon the real estate devised 
to the plaintiff. From this judgment the defendants appealed. 

(389) J .  W .  Hinsdaie and R. C. Badger for plaintiff. 
D. $1. Ca'rter for Ref endants. 

SMITH, C. J., after stating the facts as above: I t  thus becomes our 
duty to put a proper construction upon the words used in the will, and 
to ascertain and declare their true meaning and effect. The testatrix 
gives her entire estate, "real, personal, and mixed," without discriminat- 
ing as to its different kinds, to her brother, John Devereux, for his own 
use, unless he slionld be insolvent, and in such event to be held in trust 
"for the benefit of his wife and children," and appropriates no special 
fund to the pay~iient of the legacy to her niccc, Rachel Jones. Instead 
of this, she cllargcs the estate devised and bequeathed to John Devereux 
with the paynient of the legacy, by declaring i t  to be "subject to the 
devises and bequests herein otherwise made." The legal effect of these 
provisions is the same as if those other devises and bequests had been 
directed to he taken out of the estate and the residue given to John 
Devereux. 

I n  support of this construction, it is only necessary to refer to some 
adjudicated cases in  our own reports. A legacy given "to be paid out of 
tlie testator's estate" is by those words charged upon the land which 
passes by the will. B r a y  n. I,anzh, 17 N. C., 372; Riddle v. Garraway, 
59 N.  C., 95. . 
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So a devise of land to one, he paying to each of two persons a certain 
sum of money as they respectively arrive at  21 years of age, is charged 
with the pecuniary legacies. A s t o n  v. Qallowny, 38 N.  C., 126. 

2 .  Admitting this to be the legal operation of the will as first made, 
our next inquiry is as to the effect of the codicils upon their testamentary 
dispositions. 

The first codicil substitutes, in place of the annuity before given, a 
bequest of the principal sum, the interest of which was the measure of 
value of the annuity, and gives also to each one of the three sisters 
of the testatrix a legacy of $1,000. I t  is evident she did not in- (390) 
tend by thus enlarging her bounty to this legatee to withdraw 
or impair the security already provided for its payment, or in any man- 
ner injurious to her to change its relation towards the general estate. 
We are not without authority to sustain this conclusion. 

I n  the case already cited (B idd le  v. Carrawny)  the testator had in his 
original will charged his estate with the payment of a legacy of $1,500 
to his wife, and by his codicil reduced the sum to $750. It was claimed 
that the codicil revoked the force of the expression contained in the will. 
The Court declared that no such result followed, and that the testator's 
intention manifestly was only to lessen the amount  of the legacy, and 
quotes with approbation the following language, in regard to the effect 
of a codicil, from Jarman on Wills: "It is an established rule not to 
disturb the dispositions of the will further than is absolutely necessary 
for the purpose of giving effect to the codicil." 

I f  a codicil diminishing the amount or value of a legacy merely is not 
allowed to annul or impair the security by which it is protected, still 
less can a codicil, increasing the legacy and indicating a more liberal 
disposition towards the legatee, have such effect. 

3. We think the additional legacies to the sisters are also a charge 
upon the estate, and for these reasons: 

(1) There is no fund out of which they can be paid except that 
devised to John Devereux, and unless it is charged, those legacies are 
negative. 

(2 )  They are placed upon the same footing with the legacy to the 
niece, and it must be assumed are to be paid in the same way. 

Associating the original will and codicil together and considering 
them as a single script, the additional legacies are within the words of 
the will and protected equally with the annuity and the legacy afterwards 
substituted for it. 

I t  was argued before us with great earnestness that the second (391) 
codicil, in  separating the personal from the real estate and chang- 
ing the disposition of the latter, indicates the purpose of the testatrix 
to release the land from the burden of the legacies and charge the per- 
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sonal estate only with their payment. This intent, i t  is said, appears 
from the fact that the testatrix supposed her personal estate amply suffi- 
cient for that end. I n  this we do not concur. It is obvious that the last 
codicil was not made to disturb the relations previously existing between 
the different objects of the testatrix's bounty, or the value of their re- 
spective interests under the will. I t s  purpose solely is to provide new 
channels through which the devised lands shall pass, so as to prevent 
thcm from being disposed of or used for the payment of the debts of 
John Devereux, and to secure the full benefits of the devise to his wife 
and children. This is the only change the codicil undertakes to make, 
leaving in force all her other testamentary provisions. 

I t  may be true-perhaps i t  is true-that the testatrix thought her 
personal property was ample to meet the requirements of the pecuniary 
legacies; but this error of hers cannot affect the legal import and effect 
of the words she employs to convey her interest. She has in clear and 
unambiguous terms subjected her whole estate to the legacies, and we 
cannot exempt any part of i t  from an obligation she sees proper to im- 
pose. Our office is to arrive at  the meaning of the testatrix by putting 
a fair  and just interpretation upon her words, and to declare the legal 
construction and effect of her will as she has made it. 

I t  may be suggested, however, as difficult to assign a satisfactory rea- 
son for charging the entire estate with the payment of an inconsiderable 
annuity, and exonerating a large part of it from the payment of the lega- 

cies, greatly increased in amount as given in the codicil, upon 
(392) the supposition that the testatrix did so under the belief that her 

personal estate was ample to meet the demands of all. 
We theregore declare that the land is chargeable with the payment 

of so much of the legaciw as shall be due after applying the personal 
estate thereto. 

Therc is error, and the judgment below is reversed. Judgment will be 
rendered here in  conformity to this opinion. 

PER CURIAM. Reversed. 

Reheard and modified: 81 N. C., 12. 
Cited:  Worth o. Worth, 95 N. C., 243. 



N. C.] JANUARY TERM, 1378. 

SOPHIA ELWOOD AXD OTHERS V. R. A. PLUMMER AXD OTHERS. 

Will, Construction of-Pested Remainder. 

Where land was devised to 0. in trust for two of the testatrix's daughters 
during their natural life, to be equally divided, and after the death of 
either, in trust in part for her three grandchildren until the death of the 
other daughter, "at which time" said Land is to be "equally divided" be- 
tween the said three grandchildren, of whom the defendant P. was one: 
Held,  that the interest of P. in the land was a vested remainder and liable 
to sale under execution during the term of the life tenants. 

ACTION to recover possession of land, tried at  Fall Term, 1877, of 
MECEILENBURC), before Kerr, J. 

A. C. Miller died intestate in Mecklenburg County, and the plaintiffs, 
Sophia Ellwood, M. J. Orr (wife of J. L. Orr),  and T. J .  Wilson, 
were his only heirs at  law. The land described in the complaint was in 
the possession of the defendants, who claimed the same under 
the, will of Susannah Alexander, only the fifth item of which (393) 
accompanies the case, and is:  "I give, etc., to Silas Orr my 
plantation, to have and to hold in trust for the sole use of my two 
daughters during their natural lifetime . . . said plantation to be 
equally divided as near as can be by three persons chosen for that pur- 
pose . . . each of my said daughters to hold and have the use of 
the part they now live on. And it is further my will that after the death 
of either of my daughters . . . that the part of the place occupied 
by them be rented out by said Silas Orr, and the proceeds equally divided 
between my three grandchildren, R. A. Plummer (and the other defend- 
ants), until the death of the other daughter, at  which time it is my will 
that my plantation . . . be equally divided into three lots between 
my three grandchildren . . . ), 

The plaintiffs claimed under a deed from the sheriff, executed on 25 
July, 1869, to their ancestor, A. C. Miller, who was the purchaser at  an 
execution sale. This deed conveyed the interest of defendant R. A. 
Plummer (the defendant in the execution) in said land to said purchaser. 

I t  mas agreed that if the court should he of opinion that the interest 
of said defendant in the land devised by said will to the daughters for 
life was liable to be sold under execution against the defendant during 
the life of said daughters, then there shall be judgment for plaintiffs; 
otherwise, judgment for defendants. His Honor adjudged that plaintiffs 
do recover, and the defendants appealed. 

A. Burwell and W .  H. Bailey for plaintiffs. 
Jones & Johnston for defendants. 
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FAIRCLOTH, J. The only question presented by the record is whether 
the estate of R. A. Plummer was a vested or contingent interest at  the 

time of the sheriff's sale, during the term of the life tenant, and 
(394) that depends on the question whether his estate vested at  the death 

of the tes ta t~ix or at the death of the surviving life tenant, who 
is now dead. This seems to be a plain question both from the authorities 
and the language of the testatrix. 

A copy of the entire will is not before us, but only extracts from which 
alone we are to gather the intention. I f  the intention was uncertain 
and doubtful, the Court wouId incline to a rested estate, because that 
construction tends to certainty and settles the right of property. The 
whole tract of land is devised to one Orr in trust for two of the testatrix's 
daughters during their natural lifetime, to be equally divided, and after 
the death of either, in trust in part for her three grandchildren, until 
the death of the other daughter, "at which time" said plantation is to 
be "equally divided" between said three grandchildren, of whom R. A. 
Plummer is one. Here both the object of the gift and the event of its 
full enjoyment are cerfain, which makes a vested remainder unless a 
different intention can be discovered in the will. I t  is plain also that 
equality was the desire of the testatrix, but a different conclusion would 
lead to inequality in the event of the death of one of the grandchildren 
leaving children before the death of the tenant for life. 

There is a class of cases, in which the gift is postponed to some future 
ti,me, in which usually some express reason is given, or is easily gathered 
from the context of the will, for the postponement. This class is usually 
recognized when there is nothing else to control by the use of the words 
gire or devise to a man "at," "when," or "if," etc., meaning at the death 
of the particular tenant, or when the devisee shall attain a certain age, 
or if some other event shall take place. These expressions are as appli- 
cable to the substance of the gift as they are to the time of its enjoy- 
ment, and the legacy would lapse if the legatee should die before the 

time indicated by these expressions, and this is the general rule. 
(395) There is another class distinguishable from the above, such as 

a gift to one, payable at  a particular time, or to be paid when a 
particular thing shall happen. I n  these the time does not refer to the 
substance of the gift, but only to the time of ite complete enjoyment, 
and no lapse can occur in the meantime. And it has been held that the 
expression, "equally to be divided," means the same as payable or to be 
paid. Guyther v. Taylor, 38 N. C., 323; Giles v. Franks, 17 N. C., 521. 

I t  will be seen that the expressions in the present case are substantially 
identical with those in the latter class of cases. No reason whatever 
appears why the gift should not take effect until the death of the sur- 
riving life tenant, but a good reason does appear why the division merely 
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was postponed until that time, which was that the purposes of the trust 
might be performed by the trustee, at which time his duties ceased, and 
the grandchildren were entitled to a division and possession of their 
estate. 

This being so, the plaintiffs are entitled to recover. Sutton v. West, 
77 N. C., 429. 

PER CURIARL Affirmed. 

Cited: Stnrnes 2:. Hill, 112 N. C., 11. 

JV. C. JOSES, WIFE,  ASD OTHERS Y. H. Jy, ROBINSOhT AND OTHERS. 
EXECUTORS OF DAVID SETTLEMOIR. 

Will, Construction of-Conflicting Description of Land. 

1. A testator by his will devised that "the plantation that my son G. 1101~ 

l i ~ e s  on, lying in Burke County, 350 acres, to be sold . . . and the 
balance of the said Land adjoining G.'s plantation where he now lires in 
Burke County to be equally divided with my three sons, J., H., and G."; 
the testator had three adjoining tracts of land in Burke County, con- 
taining respectively 400, 70, and 200 acres, the first two of which had 
been cultivated by G. for many years: Held. that under the will the 
entire plantation, containing the first two tracts (470 acres), should be 
sold ; the words "350 acres" beiug only an accumulative description of 
the property, and not of the amount of land intended to be sold. 

3. I t  is a well settled rule of construction that where there is in the first 
place an unambiguous and certain description of the thing, and after- 
wards another description which fails in certainty, the latter must be 
rejected. 

ACTION for the construction of a will, heard at  Fall Term, 1877, of 
CALDWELL, before Cloud, J. 

David Settlemoir died in April, 1840, leaving a last will and testa- 
ment, as follows: . . . "I will my plantation that I now live on 
with all the adjoining lands to my son George S. Settlemoir after his 
mother's death the plantation that my son George now lives on lying 
in Burke County 350 acres to be sold after he gets possession of the 
plantation I now live on and the money equally divided between my two 
daughters Sarah Mull and Agnes Settlemoir, and the balance of the said 
land joining George's plantation where he now lives in Burke County 
to be equally divided with my three sons, Jacob, Henry, and George.'' 

I t  was in evidence that the testator had three tracts of land in 
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(397) Burke, one of 400 acres on which George lived, one of 70 acres, 
and another of 200 acres (all joining), as evidenced by the deeds 

for the same; but all the tracts contained a greater number of acres 
than were called for in the deeds. The two first tracts had been culti- 
rated by the son, George, orer ten years previous to his father's death, 
and after the death of the testator's widow, the defendant executors ran 
off 350 acres of the two first tracts, ernbracing all the cultivated land in 
each, so as to sell to the best advantage, and sold the same in  1862, and 
paid the proceeds thereof to Sarah Mull and the assignee of Agnes 
Settlemoir. \ 

T h e  question sz~bnxitted: "Was i t  the intention of the testator to 
devise, under the above clause of his will, that the executors should sell 
350 acres out of the 400-acre and 70-acre tracts, or to sell all the lands 
contained in these tracts and divide the proceeds of sale between said 
Sarah and Agnes?" 

His Honor held that it was the duty of the executors to sell only 350 
acres of the tracts mentioned, and gave judgnlcnt accordingly, from 
which the e la in tiff s appealed. 

R. M. Armfield and G.  X. Folk f o r  plaiwtifs.  
W. H. Bai ley  and 31. L. McCorkle  for defendants.  

(398) BYNUM, J. A construction is asked of the following clause of 
the will, viz. : "The plantation that my son George S. Settlemoir 

now lives on lying in Burke County 350 acres to be sold after he gets 
possession of the plantation that I now live on," etc. The ambiguity 
of meaning arises out of the total lack of punctuation in  the sentence. 
A careful consideration of this clause, and of the whole will, does not 
fnlly satisfy us of the intention of the testator. Did he mean that only 
350 acres, out of the plantation, should be sold, or did he mean that the 
plantation, estimated to contain 350 acres, should be sold? Both parties 
agree that the whole plantation, having been worked for  a number of 
years as one farm, consisted of two adjoining tracts, one of 400 acres and 
the other 70 acres. 

After much thought, we hare concluded that the meaning of the 
testator was, that the entire plantation should be sold, and that the 
words "350 acres" are only an accumulative description of the property, 
and not of the amount of land intended to be sold; as much as to say, 
"I mdl that my plantation in Burke County, that is, 350 acres, be sold." 
Consid~ring the designation of the number of acres as only an alternative 
description of the plantation, the rule of construction is well settled, that 
where there is  in  the first place an unambiguous and certain description 
of the thing, and afterwards another description which fails in certainty, 
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the latter shall be rejected. The authorities cited by the plaintiffs7 
counsel, as well as good sense, establish this proposition. That  the 
testator meant that the whole plantation should be sold we think suffi- 
ciently appears from the following reasons : 

1. ~ h ;  case agreed admits that the two tracts, one of 400 acres and 
the other of 70 acres, in all 470 acres, composed the "plantation" 
upon which the son George ~ s i d e d .  The tmtator proceeds in thc (399) 
same sentence thus: '(and the balance of the land joining 
George's plantation where he now lives in Burke County to be equally 
divided, etc." The testatdr in fact owned another tract of land joining 
George's plantation. Now, if 350 acres are carved out of the "planta- 
tion" which consists of 470, there would be left remaining, 120 of the 
plantation undisposed of;  for the words of the will, "the balance of my 
land joining ~ e o r ~ e ' s  plantation," do not embrace the plantation itself 
or any part of it, but do fit and embrace the other land, outside of, but 
joining the plantation. The contention of the defendants cannot pre- 
vail, unless they can show by some established rule of construction that 
"the balance of my land joining George's plantation" means not only 
the adjoining land, but a part of the plantation itself. But where the 
words of a will clearly embrace a particular thing, and do not embrace 
another, courts are not at  Iiberty to change or enlarge the language of 
the testator so as to apply to and embrace the other thing; and especially 
is this so where neither the context of the will nor the general purpose 
of the testator requires'such a construction. Nothing else ,appearing, 
the ordinary presumption is that a testator will make an equal distribu- 
tion of his property among his children. By giving effect to the will as 
we construe it, we see little or no disparity between the devisees and 
bequests to them; for while the daughters get more land than two of their 
brothers, they get fewer slaves; and the other brother, George, appar- 
ently gets a larger share than either of the others. So the construction 
contended for by the defendants derives no support from the other pro- 
visions of the will. 

2. I f  350 acres of land are to be carved out of the plantation and sold, 
what part is it and how is it to be ascertained? The will does not desig- 
nate the part, or make any provision for ascertaining and setting 
i t  apart. The case is unlike Haraey v. Harvey, 72 N. C., 570. (400) 
Thcre the testator devised to his son A. 250 acres of land, includ- 
ing the buildings which he occupied, and to his son B. 250 acres, in- 
cluding the buildings where he resided, and the residue to be sold and 
the proceeds to be divided among liis other children. The Court, after 
some hesitation, and that they might not declare the devises void for un- 
certainty, held that the children were tenants in  common, and that i t  
was competent for the court, by intervention of commissioners, to render 
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that certain which was before uncertain, and thus effectuate the inten- 
tion of the testator. There the devises were certain to the extent that 
they included the buildings where each son resided, and thus constituting 
initial points from which the devises should be ascertained and made 
certain. But in our case there is no starting point from which the 350 
acres can be laid off and set apart. I t  is true that the executors did 
came out of the plantation and sell 350 acres of the land, but it was 
by a lam unto themselves, and as they pleased. None of the parties in- 
terested could interpose and say that it should be taken from this or that 
part of the tract, because all were equally in the dark, where the will was 
silent. 

We do not say that the construction contended for by the defendants 
would make the devise void for the uncertainty, though BZaLeley v. 
Patrick, 67 N.  C., 40; Grier v. Rhyne, 69 N.  C., 346, and Pernberton v. 
McRae, 75 N. C., 497, are strong authorities to that effect; but in en- 
deavoring to ascertain the intention of the testator, which certainly was 
that his will should take effect, we are not to suppose that he would 
make a disposition of any part of his property which would subject it 
to the risk of being declared void, as in Proctor v. Pool, 15 N .  C., 370. 

On the contrary, we feel bound to give the same construction of 
(401) the wiIl in this case as was given in Dodson v. Green, 15 N. C., 

488; Stowe v. Davis, 32 N.  C., 431; Woo& v. Woods, 55 N. C., 
420; Bradshnw v. Ellis, 22 N. C., 20. Woods v. Woods was a case much 
like the present, and we think is decisive of i t . '  There the testator de- 
vised "the tract of land whereupon I now live and reside, containing 
225 acres, more or less." The tract was made up of an original tract, 
and several others afterwards added, and which had been used by the 
testator as one plantation. I t  really contained between 400 and 500 
acres, yet it was held that all was conveyed by the terms of the devise. 

Our opinion upon the case agreed is that it was the intention of the 
testator that the whole plantation, coniposed of the 400-acre tract and the 
70-acre tract, should be sold, and the proceeds divided between Sarah 
Mull and Agnes Settlemoir. 

PER CURIAM. Reversed. 

Cited: McDanieZ v. K k g ,  90 N.  C., 603; Caudle v. Caudle, 159 
N. C., 55; Lumber Co. z.. Lurnb~r Co., 169 S. C., 275. 
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(402) 
B. C. MAYO AND OTISERS V. CALVIN JONES AND ANOTHER. 

Will-lle?;.isavit t e l  Mon-Burden o f  Proof-Insanity-Moral Debase- 
ment-Right of Propounder to Open and Conclude. 

1. On the trial of an issue of devisavit ve2 q?,on, the burden is upon the careator 
to prove the insanity of the testator. 

2. On such trial the propounder has the right to open and conclude, the 
burden of proving the formal execution of the will being upon him. 

3. Moral debasement is not necessarily and of itself insanity. 
SMITH, C. J., having been of counsel, did not sit on the hearing of this and 

the next case. 

DEVISAVIT VEL NON, tried at Spring Term, 1877, of EDGECOMBE, before 
Eure, J .  

The issue was "whether the said paper-writing or any part thereof, 
and if so, what part, was the last will and testament of Mc. G. Jones." 
I t  was i n  evidence that the testator was not a man of strong mind, and 
was suffering from physical disease, but was competent to make a will, 
and had given the directions to hie counsel, who wrote it, in an intelligi- 
ble manner. ' I t  was also in evidence that he was a monomaniac about 
lewd women, publicly indulging in sexual intercourse with them, disgust- 
ingly vulgar, and so utterly devoid of moral qualities and feelings as to 
render him morally a co~nplete brute; was not susceptible to shame, and 
had no idea of the moral obligations of kinship. He  was pronounced 
insane by physicians who examined him about eight months before he 
executed his will. 

The plaintiffs (legatees and propounders) are the husband and chil- 
dren of a deceased sister of the testator, and the defendants 
(caveators) are his only brother and sister. The formal execu- (403) 
tion of the will was proded, and no exception made thereto. The 
propounders openedAand closed the evidence and the argument without 
objection. The court in charging the jury said that the burden of prov- 
ing  the insanity as alleged was upon the caveators, and that they must 
satisfy the jury by prepond6rance of testimony. The caveators excepted 
to the charge, in that (1) his Honor erred in holding that moral debase- - ,  \ ,  - 
merit, and want of moral perceptions and appreciation of the obligations 
of kinship, would not of themselves constitute insanity, and incapacitate 
one for making a will; ( 2 )  his Honor erred in holding the burden of 
proof to be on the caveators and not on the propounders; and ( 3 )  his 
Honor erred in permitting the propounders to open and conclude. Ver- 
dict and judgment for plaintiffs. Appeal by defendants. 
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- 

Fred. Phillips for plairntifs. 
George Howurd, J .  L. Bridgers, Jr., and Gilliam & Gatling for 

defendants. 

READE, J. 1. On the trial of an issue devisavit we1 now, is the burden 
of proving the sanity of the testator on the propounder? or is the burden 
of proving his insanity on the caveator? is the first question. 
' I f  any one is curious to see how the question is obscured and con- 
founded by conflicting decisions in different States under different stat- 
utes and cifferent rules of practice, he may consult 1 Redfield on Wills, 
sec. 4, and 1 Gr. Ev., see. 77, and the cases there cited. 

We all know that sanity is the natural and usual condition of the 
mind, and therefore every man is presumed to be sane. Wood u. Sawyer, 
61 N.  C., 251. Admitting that to be the general rule, i t  is insisted that 
an  exception prevails in the probate of wills. Let us see if that is so in 
this State. 

"No last will or testament shall be good or sufficient in law 
(404) . . . unless such last will shall have been written in the tes- 

tator's lifetime, and signed by him or by some other person in his 
presence and by his direction, and subscribed in his presence by two 
witnesses at least, no one of whom shall be interested in  the devise or 
bequest of the estate." Bat. Rev., ch. 119, sec. 1. That is all that is 
required by the statute. 

So, as to deeds, we have the following: "No conveyance of land shall 
be good and available in law unless the same shall be .acknowledged by 
the grantor or proved on oath by one or more witnesses,'' etc. Bat. Rev., 
ch. 35, sec. 1. 

Now, it will be seen that so fa r  as the qualifications of the testator in 
a will and the grantor in a deed are concerned, there is not the slightest 
difference. Nothing is said about the sanity, or insanity, or capacity, in 
either. 

We would not be excused for citing authority or using argument to 
' 

show that when a deed is to be proved, all that is necessary is to prove 
its formal execution; and if incapacity, fraud, or other fault is alleged, 
i t  must be proved by him who alleges it. 

a There is, however, a difference in the formal probate of a deed for 
registration and the formal probate of a will. A deed is proved by wit- 
nesses or acknowledged by the grantor for registration, for preservation, 
and for notice, as a substitute for livery of seizin. But the formal proof 
of a will amounts to more than that. The judge of probate is author- 
ized to take probate of a will in  common form without notifying the per- 
sons interested, and to qualify an executor and grant letters testamen- 
tary and to settle and distribute the estate among creditors and devisees 
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and legatees. H e  is supposed to act for all parties, and the proceeding 
is in rem. H e  is expected to make such general inquiries as will protect 
the interests of all persons interested, and as such persons would 
make if they were present, and as wiII satisfy his own mind and (405) 
conscience. And so he is required to write down the proof which 
he takes, and file it. And as a guide for him, a formula of the oath of 
a subscribing witness is contained in the chapter on oaths, just as the 
form of an executor's oath is given. But the oath is not essential to the 
validity of the will, nor to its probate, either in common form or in 
solemn form. And the will may be proved, although the witness be 
absent or dead, or where they swear directly the reverse of the prescribed 
oath. And at any rate the prescribed oath is intended exclusively f o ~  
probates in common form, and is never used on the trial of an issue 

When the probate judge takes probate of a will in common form, 
when there are no parties present to look after their interests, and he 
has the interests of all in his hands, i t  is just and proper that he should 
satisfy himself, not only of the formal execution of the will, but of t,he 
capacity of the testator, because the law attaches great solemnity to 
his action, and makes his record of probate conclusive as to all the world, 
until i t  shall be vacated by a competent tribunal. Bat. Rev., ch. 119, 
sec. 15. 

But when the parties interested come forward and make an  issue, and 
go before a jury to try the validity of a will, i t  takes precisely the same 
form, and is governed by the same rules, as the trial of the validity of 
a deed or any other instrument. And its formal execution being proved 
by the propounder as required by the statute, supra, whatever is alleged 
by the caveator in  derogation, he must prove. 

Most of the confusion and conflict of the decisions upon the question 
has grown out of the fact that the distinction between probate in conmion 
form and the trial of an issue devisavit vel no% before a jury has not 
been observed. 

2. The second question is, The burden of proving insanity being on 
the caveator, may he not open and conclude? 

No. The burden of proving the formal execution is on the (406) 
propounder; and where there are several issues, and the affirn~a- 
tivr of any, one of them is on the plaintiff, he begins and concludes. 
McBmr v. Law~ence,  75 N. C., 289. 

3. The third question is, Did the testator's alleged moral debasement 
incapacitate him for making a will? 

How fa r  the moral debasement of the testator was evidence of insanity 
was proper for the consideration of the jury, and they had the benefit 
of all the evidence with proper instructions; and they found that it was 
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not insanity. Moral debasement is unquestionably not necessarily, and 
of itself, insanity. For  it is a lamentable fact that the grossest im- 
morality and considerable intellig~nce are found together. X. v .  Bran- 
don,  53 N.  C., 463. 

PER CURIAM. No error. 

Ci ted:  S y w ~ e  v. Broughton,  85 N.  C., 870; 1n 1.0 Thomas, 111 N. C., 
413; I n  re  Burns' Will, 121 N.  C., 337; McClure v. Spivey ,  123 N. C., 
681 ; I n  re Iledgepeth, 150 N .  C., 251. 

R. C. MAYO AND OTHERS V. CATiVIN JONES AXD A ~ O T E I ~ .  

Will-Devisao;L Vel iVon-Discr~tionary Poloel of Court n s  f o  C'osts. 

1t' is within the discretionary power of a court, before which an issue crf 
dt'viucrvit ucl non is tried, to direct the payment of the costs out of the 
estate. 

APPEAL from an order made at Spring Term, 1877, of EDGECOMBE, 
before E u r e ,  J. 

The plaintiffs, propounders of the will of Mc. G. Jones, deceased, 
appealed from so much of the judgment as directs the costs of action 
to be paid by the adniinistrator with the will annexed out of the assets 
of the testator's estatc, upon the ground that the court had no power to 
render such judgment. (See preceding case.) 

(407) S a m e  counsel as i n  preceding case. 

IZEADE, J .  His Honor ordered the cost io be paid by the plaintiff 
executor out of the funds of the estate, although the plaintiff was suc- 
cessful in establishing the will which the defendant caveated. I n  this 
we think his Honor was right. 

The statute provides that the costs in all cases of caveated wills and 
testaments shall be paid as the court may in its discretion direct. Bat. 
Rev., ch. 119, sec. 26. 

But it is insisted that that statute is virtually abrogated by C. C. P., 
secs. 276 and 294. Section 276 provides that "costs shall be allowed of 
course to the pIaintiff upon a recovery in the following cases." And 
then the cases are enumerated. But this is not one of them. Section 
294 provides that "the costs in special proceedings shall be as herein 
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allowed i n  civil actions, unless where otherwise specially provided." I t  
is "otherwise specially provided7' that costs in this case shall be at  the . 
discretion of the Court. 

PER CURIAM. Affirmed. 

ROXANNA SIMONTON v. J. H. HOUSTON API'D WIFE AND OTIIERS. 

Widow-Ezecutrir nnd Devisee Under Elusband's Will-Bight to ~ d w e r  
01. i f s  Bquivalent-Form of Proceeding. 

1. Where a widow does not dissent from her husband's will, there is no pre- 
scribed time within which she must apply for dower; and where she does 
not dissent and makes no application adverse to her rights under the 
will, there is no statute and no 1)rineiple of the common law wliicll bars 
her right of dower or its equivalent in the lands of her husband. 

2. The statute (Ker. Code, ch. 118, see. 8 )  secures to a widow a provision out 
of the lands of hcr husband in two cases, viz.:  (1) where dower is 
actually assigned, ( 2 )  where the husband devises lands to the wife which 
are presumed to be in lieu of dower. 

3. Where the 1)laintiff in a petition for dower had quillifietl as executrix 
under the will of her husband (by which the whole estate, real and per- 
sonal, was devised to her) and exercised the duties of the ofice for six- 

stitutetl this proceeding a~i~i l is t  the careditors of the estate: it was fIcld, 
that she was entitled to have allotted to her for life such portion of the 
lands of her husband as she would have hern entitled to if he had died 
intestate. 

4. Although no proceeding has been provided by statute for a case wherc a 
widow claims the equivalent for dower in the lands of her husband 
devised to her under his will, yet by analogy she is entitled to the same 
remedies as are providcd in an application for dower. 

SPECIAL PROCEEDING for dower, commenced in the Probate Court and 
tried on appeal at  Fall  Term, 1877, of IREDELL, before Cloud, J. 

Robert J. Simonton died in 1576, in Iredell County, leaving a last 
will and testament in which he named the plaintiff (his widow) his 
executrix, who instituted this proceeding in June, 1877, against the 
creditors of her testator, to have her dower allotted. The case 
agreed states: That said will was duly admitted to probate on (409) 
27 February, 1876, and the plaintiff qualified as executrix; that 
she proceeded to collect the assets of the estate and paid some of the 
debts of her husband in full; that she bonn fide supposed the estate was 
solvent and was worth $75,000 over and above all liabilities during the 
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erltire tirne within which she was allowed by law to dissent from said 
.will; that thereafter, to wit, after six months from the date of her 
qualification as executrix, she became satisfied that the estate of her 
husband was insolvent; and i t  was agreed that said estate is insolvent, 
and illat by the terms of the will the entire estate, both real and per- 
9orra1, was devised and bequeathed to the plaintiff, and that it was neces- 
sary to sell the real estate to pay the dcbts of the plaintiff's testator. 

Upon this state of facts his Honor was of the opinion that the plain- 
tiff was entitled to dower out of the lands described in the pleadings, not 
exceeding the quantity she would have been entitled to by right of dower 
had her husband died intestate, and gave judgment accordingly, from 
which thc defendants appealed. 

J .  M .  XcCorkle, L1. Mr. Raywood,  and C:. fl. Folk for p la in t i f .  
R. F. Armfield and $2. L. McCorkle for defendants. 

BYNUM, J. "Every widow may dissent from her 1lusband7s will before 
the court of ~ r o b a t c  of the county in which the will is proved, at any 
tiine within six months after probate." Bat. R P ~ . ,  ch. 117, see. 6. Where 
the widow does riot dissent, there is no prescribed tiine within which she 
nlust apply for dowcr, and as iu this case she enters no dissent to the 
will aud makes no application adverse to her rights under it, there is 
no statute and no principle of the common law which bars her right of 

dower, or the equiralent of it, in the lands of the husband. The 
(410) caw of f l ~ndenha l l  71. Mendenhall, 53 N .  C., 287, is therefore 

not in point. 
The claim of the widow in this proceeding is based upon Rev. Code, 

ch. 118, sec. 8,  which is in these words: "The dower of the widow, and 
also such lands as may be devised to her by his will, if such lands do not 
'xcced the quantity she would bc entitled to by right of dower, shall not 
be subject to the payment of debts due from the estate of her husband 
during the term of her life." I t  cannot admit of a doubt that this 
statutc secures and was intended to secure a provision out of the hus- 
band's lands to the widow in two cases: (1) where dower has been actu- 
ally assigned, as in cascs of intestacy and dissent from the husband's 
will, and (2) whcre the husband devises lands to the wife, which are 
presumed to be in lieu of dowcr. In the latter case of a devise the statute 
cxln-essly secures to tl.lr widow for her life such lands "if they do riot 
exceed tlir quarrtity she would be entitled to by right of dower." 

Dower is a favorite of the law, and cannot be lost or forfeited except 
for the causes prescribed by statute or the common law. What is the 
cause of forfeiture alleged here? I t  is that the plaintiff offered the will 
for probatc, qualified as executrix, and assumed and exercised the duties 
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of the office for sixteen months before making this application for dower. 
But what of that?  I t  neither involves a dissent from the will nor a 
claim adverse to it. By the will she is entitled to all the land, but by 
this proceeding she proposcs to remit her claim to all except one-third 
of what was devised to her absolutely, and she proposes to take that 
one-third for life only. The creditors have no cause of complaint, for 
the widow claims only what the law would have given her exempt from 
debts, if the husband had died intestate or she had dissented from his 
will. They are in the same condition, if dower is allowed, as they would 
have been in case of the intestacy of the husband; and they have no 
merit of their own, nor is there any default of the widow whicli 
entitles them to be placed in a better position. The creditors (411) 
propose to gain by depriving her of all that the husband gave 
her by will, or that the law gave her without will. Certainly, conse- 
quences so serious, strippifig her of all means of support, cannot result 
from her temporary delusion-a delusion, however, common to the whole 
community-that the estate was not only solvent, but exceeded its lia- 
bilities by $?6,000. As soon as she discovered the true condition of the 
estate '(and her bnnn fides is a fact admitted in the case agreed), she 
instituted these proceedings for dower. The application is in apt time, 
and there is nothing in it partaking of a dissent from the will inconsist- 
ent with its provisions for her benefit, or conflicting with her duties 
faithfully to discharge the office of executrix. But i t  is needless to dilate 
when the law is positive. The statute secures to the widow a provision 
in lands of equal value to the dower which she would have been entitled 
to i n  case of the husband's intestacy. Strictly speaking, i t  is not dower, 
for  the widow claims under the devise and not against i t ;  but her claim 
is for lands devised to her, not exceeding in quantity what she would be 
entitled to by right of dower. The law has pointed out no mode for 
ascertaining and setting apart this equivalent and substitute for dower; 
but this beneficent provision for widows will not be allowed to fail for 
want of an adequate remedy, and by analogy to the mode for allotting 
dower, the same remedies we think are applicable and proper in cases 
like the present one; and such are the proceedings here. Ex Pnrte Avery. 
64 N. C., 113. 

PER CURIAM. Affirmed. 

Cited: Brown v. Morisey, 12.1 N. C., 299;  Lee v. Giles, 161 N. C.,  
545; I n  r e  Shlrford, 164 N. C., 134. 
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1.  1Jl~on the death of an illegitimate child (intestate, nimarried, and without 
iswe), lewri~lg hrotllcrs and sisters borl~ of the same mother. some Irdti- 
mate and others illegitimate, his real estate (under Bat. Rev., ch. 36, Rule 
11) descends to his brothers and sisters alike as heirs at  law in equal 
parts. 

2. No appeal lies from the refusal of the court below to grant a motion to 
dismiss the action. 

SPECIAL PROCEEDING for partition of land, commenced in the Probate 
Court, and heard on appeal a t  Fall Term, 1877, of RODESON, before 
Moore, J. 

The facts sufficiently appear in the opinion of this Court delivered by 
the Chief Justice. The defendant John Patterson moved to dismiss the 
proceeding upon the ground that he was sole seized of the land. Motion 
denied. Appeal by defendant. 

Merrimon, Fuller & Ashe f o ~  plaintifs. 
Giles Leitch and A. Rozolnnd for defendant. 

SMITH, C. J. The land to procure partition of which this proceeding 
was instituted belonged to one Iiobert Hughes, who acquired it by pur- 
chase and died intestate, unmarried, and without issue. He left survio- 
ing him a brother, William Gordon, and four sisters, Sarah, Effie, 
Isabella, and Caroline. The intestate himself and Caroline were ille- 
gitilnate, and William and the threc other sisters legitimate children, 
born of the same mother. The shares of those born in  wedlock are 
claimed, some of them by the plaintiff, the others by some of the defend- 

ants, and the share and estate of Caroline belong to the defendant 
(413) John Patterson, the parties in interest and before the Court. 

Controversies having sprung up during the progress of the 
cause in respect to the ownership of some of the shares, successive amend- 
ments of the pleadings have been allowed, and new parties introduced to 
adjust and conclude the conflicting claims thereto among the defendants. 

The cause was brought to a hearing before the probate judge on 27 
June, 1873, and he on motion dismissed the proceedings, and the plain- 
tiff appealed. 

At  Fall  Term, 1877, the appeal came on to be heard before Moore, J., 
upon the motion to dismiss on the ground that the entire estate, under 
Rule 11 of the Canons, descended a t  the intestate's death to his illegiti- 
mate sister, Caroline, who thereby became sole seized of the land, and 
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the same has been conveyed to the defendant John Patterson. The mo- 
tion to dismiss was denied, and the court declared that a t  the intestate's 
death his land descended to his brother and all his sisters, legitimate as 
well as illcgitimatc, as heirs at  law in  equal parts, and that the sole 
seizin thereof mas not in the defendant John Patterson, and the court 
adjudged the plaintiffs to be entitled to partition of the land. From 
this judgment the defendant John ratterson appealed. 

The 11th rule of dissent, upon the true construction of which the case 
depends, is in  these words: "Illegitimate children shall be considered 
legitimate as between themselves and their representatives, and their 
estates shall descend accordingly i11 the same manner as if they had been 
born in  wedlock. And in case of the death of any such child or his 
issue, without leaving issue, his estate shall descend to such person as 
would inherit if all such children had been born in wedlock: Provided 
always, that when any illegitimate child shall die without issue, his in- 
heritance shall vest in  the mother in the same manner as is provided 
in Rule 6 of this chapter. Bat. Rev., ch. 36, Rule 11. This 
statute, the proper construction of which determines the rights of (414) 
the parties in the case before us, in its general scope and terms, 
is very similar to Laws 1799, ch. 522, upon which an interpretation was 
put in  the case of Flintham v. Holder, 1 6  N. C., 345. This act was as 
follows: "When any wonian shall die intestate, leaving children com- 
monly called illegitimate or natural born out of wedlock, and no chil- 
dren born in  lawful wedlock, all such estate whereof she shall die seized 
or possessed of, whether real or personal, shall descend to and be equally 
divided among such illegitimate or natural born children, and their 
representatives, in the same manner as if they had been born in wedlock; 
and if any such illegitimate or natural born child shall die intestate 
without leaving any child or children, his or her estate, as well real as 
personal, shall descend to and be equally divided among his or her 
brothers and sisters born of the body of the same mother, and their 
representatives, in  the same manner and under the same regulations and 
restrictions as if they had been born in lawful wedlock; any law, usage, 
or custom to the contrary notwithstanding." James Flintharn, an ille- 
gitimate son of Ailsey Flintham, died intestate, leaving no widow, child, 
or other issue, and possessed of a considerable personal cstate, which 
went into the hands of Thomas IIolder. his administrator. The intes- 
tate had a brother and two sisters who were born in lawful wedlock of 
the same mother. 

Ru,f/in, J., in delivering the opinion of the Court, quotes the statutes, 
and proceeds thus: "If there be none but bastards, unquestionably they 
succeed to each other; but if the intestate have two sets of brethren, one 
legitimate and the other illegitimate, then, it is contended, neither sue- 
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ceeds, or the bastard only; and if he leave legitimate brethren only, that 
they are excluded. The point is not entirely new. I t  was decided in a 
case where there were two lines, by the late Supreme Court. Amington 

v. AZstom, 4 N. C., 727; s. G. ,  6 N. C., 321. The descent was held 
(415) to be to both equally; but as the question was not much debated 

there, the Court is willing to reconsider it." 
H e  then proceeds to criticise the words of the act, and its purposes and 

policy, and says: "If, then, bastard brothers may inherit- to each other, 
notwithstanding the existence of legitimate brothers, may not the legiti- 
mate brothers in such case succeed as coheirs? The opinion of the C0iii.t 
is that they do. I t  seems to follow necessarily from the act, if the posi- 
tions already taken be true; for if the act in  its true meaning is not con- 
fined to thb case when there are none but bastards, and illegitimates 
may be hcirs to each other, though there be legitimates, the latter must 
also be heirs." And again he continues: "There is no provision for a 
descent from a legitimate to a bastard. The descent from bastards is 
alone within the nrovision. Hence bastards can never inherit but from 
the mother and each other. But the reasons on which the legitimates 
constituted sole heirs of the mother alike require that they svhould be 
coheirs of the bastards. . . . I t  follows that the brethren born in 
wedlock succeed to a bastard brother in like manner when that line 
exists by itself, and there is no surviving bastard brother or sister." 

Wc have quoted largely from the opinion as to the proper construction 
of the act as it was passed in 1799, because the reasoning of the Court 
applies with undiminished force to the law with the modifications i t  has - - 
since undergone, and as i t  now appears among the rules of descent, in 
the aspect we are now considering it. I t  can scarcely be supposed that 
the subsequent changes in phraseology, more than in matter, were in- 
tended to subvert a construction so long acquiesced in, and so just and 
reasonable in itself, and thus an act professing to remove in certain 
cases the disabilities of bastardy should h e  made to confer upon bastards 
rights and privileges in respect to inheriting superior to those possessed 

by persons born in wedlock. Wc think the purpose of the act and 
(416) its true meaning to be the removal of those disabilities, so that in 

such case bastards may participate equally with those born in 
wedlock. 

We do not think that the cases to which our attention has been called 
impair the force or authority of the decision in Flintham v. Holder. I n  
Sawyer v. Xaw?ye~, 28 N. C., 407, it is held that land devised by a grand- 
mother to the illegitimate child of a legitimate daughter of the testatrix 
did not descend upon the death of the devisee intestate and without issue 
to a legitimate son of the testatrix, who was brother of the intestate's 
mother. And in Ehringhaus v. Cartwright, 30 N.  C., 39, the Court 
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decide that while an illegitimate brother can inherit from his illegiti- 
mate sister of the same mother, he cannot inherit from a legitimate 
daughter of the sister. This decision following the other is worded in 
the form of the present law, by adding after the words, "and in case of 
the death of any such child," the words, ('or his issue," which were not 
i n  the act when the .case was decided in 1846. So that now an illegiti- 
mate brother or sister can inherit lands descended from the issue of an 
illegitimate brother or sister, as well as from such brother or sister. 

We have discussed and expressed our opinion upon the question in- 
volved in the defendant's motion to dismiss, and which we suppose i t  is 
the wish of the parties should be decided in this Court. But there is 
another fatal obstacle in the defendant's way, in that he appeals from 
the refusal of the judge on his motion to dismiss the action. This we 
have said is not a judgment from which an appeal will lie. Mitchell 2;. 

Kilburn, 74 N. C., 483. 
The appeal must therefore be dismissed, and the parties left to pro- 

ceed with the cause in the court below. 
PER CURIAM. Appeal dismissed. 

Cited: Sutton v. Schon~1~0dC1, 80 N .  C., 23; R. R .  v. Richardson. 82 
X. C., 344; Gay v. Brookshire, ib., 411; Powers v. Kite,  83 N.  C., 158; 
Turlimgton v. Williams, 84 N. C., 127; S. v. Loclcyear, 95 N. C., 640; 
Scroggs v. Stevenson, 100 N. C., 358; Baker v. Garris, 108 N. C., 226; 
Guilford v. Georgia, 109 N.  C., 313; Cameron 1;. Bennett, 110 I?. C., 
278; Milling Co. 1 . .  Finley, ib., 413; J o y m r  c. Roberts, 112 N. C., 114; 
Farthing zg. Carrington, 116 N.  C., 335; Bettis v. 14z!ery, 140 N. C., 188; 
Kenney v. R. R., 1 6 7 N .  C., 15. 

I CITY OF GREENSBORO a X D  STSTE v. J .  H. SHIELDS AXD ASOTHER. 

Chief  Oficers of Cities and Towns-Crimiml Jurisdiction-Prosecution 
Under City Ordinance. 

1. A justice of the peace has final jurisdiction OT-er affrays, on compliance 
with the required preliminary conditions. 

2. A chief officer of a city or town has the same criminal jurisdiction within 
the corporate limits as is given to justices of the peace; but the statu- 
tory requisites which confer final jurisdiction must be complied with. 

3. A prosecution under a city ordinance must fail if no  ordiilance is set out 
in the proceedings as having been violated. 
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APPEAL from Kuxton, J., at Fall Term, 1877, of GUTLF~RIA 
The mayor of Greensboro issued a warrant for an affray against the 

defendants in  the above entitled action, and upon the trial before him 
they were adjudged guilty and a fine imposed, from which judgment the 
defendant Shields appealed; and his Honor, upon motion of defendant's 
counsel, dismissed the case, for that the mayor ha4 no jurisdiction, nor 
was the particular city ordinance alleged to have been violated specifi- 
cally set out in the warrant; and from this ruling Staples, city attorney, 
appealed. 

Merrimon, Fuller & i l ske  and J .  AT. flfaples for the Ci ty  of Greens- 
boro. 

J .  T.  Morehead for the defendant. 

BYNUM, J. The chief officer of cities and towns has the same criminal 
jurisdiction within the city limits as is given to justices of the peace; 

and justices of the peace have final jurisdiction over affrays, the 
(418) offense specified in  this proceeding, on a conipliance with certain 

preliminary conditions. Bat. Rev., ch. 33, sec. 115, and ch. 111, 
sec. 30. 

I f ,  therefore, this action had been commenced in the name of the 
State only, and in compliance with the statutory requisites which confer 
final jurisdiction, it would have been lawful for the mayor to try and 
punish these offenders as he has done. 

But as a State prosecution, the conviction was improper, because no 
jurisdiction had been acquired, for the reason that no complaint had 
been filed by the party injured, and collusion with the accused had not 
been negatived. Bat. Rev., ch. 33, see. 119. 

As a city prosecution, it nrust also fail, beca,use no ordinance is set 
out in the proceedings as having been violated. One cannot be criminally 
convicted without an accusation, an offense charged. 

PER CURIAM. Affirmed. 

Cited: Bendersonviblc v. MciMinn, 83 N. C., 534. 

STATE v. R. H. DUNSTON. 

In,dictmenl-Abafzdonment of Wife-Autrefois Convict. 

A husband once convicted of an abandonment of his wife (under Eat. Rev.. 
ch. 32, see. 119) cannot be again tried for the same offense, he not having 
liretl with her since the original abandonmcnt. 
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MI~DEMEANOR, tried at  November Term, 1877, of WAKE CriniinaI 
Court, before Strong ,  J. 

The defendant was charged with abai~doninent of his wife, and 
pleaded former conrictio~l, and the jury rcrurned a spccial verdict as 
follows : 

1. On 22 May, 3877, the defendant abandoned his wife witlL- 
out providing for the adequate support of herself and her child (419) 
begotten upon her by the defendant. 

2. At August Term, 187'7, of this court, the defendant was indicted 
and convicted of s ~ i d  abandonment. 

3. The defendant has not lived with his wife since the said 22 Mag, 
and has failed to provide adequate support for her and her child, and 
so continued to fail to provide such support on 1 October, 18'77. 

I-Iis Honor upon these facts sustained the plea of the defendant, and 
held that he was not guiIty as charged in the bill of indictment, from 
which judgment Devreux, solicitor for the State, appealed. 

A. $1. Lewis  und  D. Q. FowZe, w h o  p o w c u t e d  k the court below, 
appeared w i t h  the  Attorney-Oer~ernl for the Stale .  

T.  R. Purnel l  and  2'. M.  Argo for defendant.  

FAIR~LOTH, J. ('If any l~usband shall willfully abandon his wife with- 
out providing adequate support for such wife and the child or children 
which he has begotten upon lier, shall be deemed guilty of a nlisde- 
meanor," etc. Bat. Rev., ch. 32, see. 119. 

Under this statute the defendant was indicted and convicted. and soon 

he pleaded autrefois  conz~ict.  
I s  this a continuous abandonment, and indictable? I n  another case 

the husband abandoned his wife before the passage of the act, and con- 
tinued to neglect to provide her with support, and did not return after its 
passage, for which he was indicted; and i t  was held that he was not 
guilty, on the ground that the gist of the offense was the act of separation 
and not merely its continuance, and we adl~erc to the same con- 
clusion. S. 71. Drators, 65 N. C., 496. ( 420 ) 

Statutes intending to make an act punisliahle f r o u  day to day 
are usually drawn ill express terms or hy plain i ~ f e ~ e ~ i e r .  No such law 
p a g e  is employed in the statute under consideration. 

PER CURIAM. Affirmed. 

Ci ted:  S.  v. Dawis, 79 N. C., 603. 

after was again indicted, not having lived with or provided support for 
his wife since the time he abandoned her in the first instance, to which 
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STATE V. AIJBERT JONES. 

Ifidictment-ilssistir~g Prisoners to  Break Jail-Defective Indictment .  

An indictment for assisting yrisoilers to break jail which docs not allege that 
such prisoners had conmittcd any offense, or state facts or circumstances 
from which the court can see that they were lawfully in prison, is fatally 
defective. 

The transcript of the case sent to this Court sets out an indictment 
against the defendant for an attempt to assist prisoners to break jail, 
which was found at Spring Term, 1817, of WAYNE, and states: "That 
the defeidant by his attorney agrees to submit and does submit to the 
judgment of the court upon the following facts, namely: I t  is a fact that 
Joe Brown, George Holland, and C a a r  Whitfield were prisoners in the 
common jail of Wayne County; that the defendant, Albert Jones, did 
cause to be carricd to said prisoners, while in jail, one adz and one bar of 
iron, without the consent of Hayiws Thompson (jailer), as allcged. The 
d~fcndant  insists that he is not guilty under ihc bill of indictm~nt~because 
. . . i t  is not allcgecl ill said bill for what offense said prisoners were 
confined in  the common jail, nor that they were convicted of any crime. 

I f  the court is of opinion that the defendant is guilty of any 
(421) offense under said bill upon the facts as above stated, and if the 

Supreme Court should affirm the opinion of the court below, then 
thc defendant consents to whatever judgment may be just and proper in  
the discretion of the court. Upon the case agreed it is considered by the 
court that the defendant is guilty, and that he be confined in the county 
jail for six months." Appeal by defendant. 

Attorney-General for the State. 
John D. Kew for t h ~  defendant. 

FAIRPLOTH, J. We cannot dispose of this case without calling atten- 
tion to the gross irregularities and omissions apparent on the record. 
The ilanie of no witness is indorsed on thc bill of indictment, and it does 
not appear that a single witness was sworn, sent, or heard before the 

jury. The name of the foreman is not upon the bill, nor does i t  
appear that it was ever returned into court. We cannot sce that it was 
found "A true bill" or "Not a true bill," and it does not appear that any 
confession or plea was entered, nor that any evidence was heard or trial 
lliid, nor by whom the judgment was rendered. No verdict whatevcr 
was entered, and although it probably intended that thc agreed facts 
sllould bc talcen as a special verdict, it may be gravely considered whether 
the State and the defendant in a criminal action can agrce upon facts 
to he considered as a special wrdict, when no verdict is in fact rendered. 
Whether these errors occurred from inadvertence, negligence, or inten- 
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tion, can make no difference. They cannot be tolerated. The liberty 
of the citizen and a due regard for the forms of law forbid it. Which " 
of said irregularities would or would not be fatal it is unnecessary - 
to decide now, as the p r~sen t  case will not turn upon any of them. 
Our opinion rests upou allother and a fatal objectio~~ to the (422) 
action : 

The bill alleges that certain persons were "prisoners and in the custody 
of o m  Thonlpson in the common jail," and that the defendant was try- 
ing to aid their escape. I t  does not allege that they had committed 
ally offenso for which they might bc detained, nor any facts or circurn- 
stances from which the Court can see that they were lawfully in jail. 
No mittimus, conviction, or other authority is alleged for their iinprison- 
ment. I n  this particular the bill is bad. I t  follows, of course, if the 
Court cannot say that the prisoners were lawfully in jail, i t  cannot say 
that the defendant committed an offense in  trying to help them out. 
Even i n  a case where i t  was alleged in the bill that the urisoner was - 
arrested by "lawful authority," and no facts, etc., were set forth by the 
grand jury, this Court held that to bc clearly insufficient and the bill 
defective. 8. u. Shaw, 25 N. C., 20. All the precedents and recognized 
authorities support this view. 

We are therefore of opinion that judgment ought not to have been pro- 
nounced against the defendant. 

PER CURIAN. Judgment arrested. 

Cited: S. v. Baldwin, 80 N.  C., 393; S. v. Padgett, 82 N. C., 546. 

STATE v. GILES DRIVER. 

Indictment-Assault and Battery-Unconstitutio~~al Judgment. 

1. A seiltci~ce of imprisoilmeilt for five years in the county jail and a recog- 
~~izance of $500 to keep the peace for five years after the expiration 
thereof upon a defendant convictexl of assault and battery, is uiicon- 
stitutional. 

2. l'lle judgmri~t in such casc js re\-icwahle, i ~ l d  the drcision of thih Court 
will be certified to the court below, to the end that a regular and proper 
judyment may br mtrred. 

PETITION for a writ of certiorari, by defendant, and granted at June 
Tern?, 187'7, of the SUPREME C o u ~ r .  

The record states substantially: On 22 May, 1877, the defendant 
caused a notice to be s e r ~ e d  by the sheriff upon the solicitor of the dis- 
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trict, of his intention to apply for a writ of ccrtiomri, and on the follow- 
ing day a copy of his petition was likewise served. I Ie  stated in  his peti- 
tion that he had been indict& for an assault and battery upon his wife, 
committed in  the month of June, 1876; that he pleaded guilty to the in- 
dictment and submitted to the judgment of the court; that the evidence 
adduced was substantially that while under the influence of passion and 
the effects of ardent spirits, he whipped his wife with a switch in a field 
near his house, with such severity as to leave marks of the strokes of 
the switch visible on her arms and shoulders for two or three weeks, and 
at  the conclusion of the whippirig he gave her one kick; that his wife 
testified that at  previous times while under the influence of liquor he had 
rhastised her, but with much less severity; that he is advised that the 
judgment (which is set out in the petition) imposed on him is erroneous 
and illegal, and that he has the right to have the same reviewed; that 

he was unable to secure legal services until recently, by reason 
(424) of his poverty, or to take the necessary steps to appeal, and ought 

not to be held guilty of laches in the premises; and he therefore 
asked that a writ issue to the clerk of the Superior Court of Yadkin 
County, commanding him to transmit to this Court a full and complete 
transcript of the record in the case, and that said judgment be reviewed 
and reversed. The petition was verified by the oath of defendant, and 
the prayer thereof was granted by this Court at  the last term by an 
order, which is as follows : "There are two questions involvel : (1) I s  
the sentence, five years imprisonment in the county jail, and then a 
recognizance with sureties in $500 to keep the peace for five years longer, 
in 'conflict with that provision of the Constitution which prohibits exces- 
sive fines and cruel or unusual punishments? (2)  I f  i t  is, has this Court 
thc power to review i t ?  We forbear the expression of any opinion until 
the questions can be argued. The certiorari will issue according to the 
prayer of the petitioner." I n  obedience to said order, the clerk of said 
Court on 31 December, 1877, sent a transcript of the record, copy of the 
bill of indictment charging the assault, the verdict of guilty, and the 
judgment of the court, that defendant be imprisoned for five years in 
the county jail and at  the end of that term to enter into bond with suffi- 
cient security in the sum of $500 to keep the peace for five years towards 
his wife and all other good cilizens, and then to be discharged according 
to law. 

Attornry-General f o r  the State. 
J. A .  Gilmer for the defendant. 

READE, J. " E x c e s s i ~ ~ ~  bail should not be required, nor excessioe fines 
imposed, nor cruel or unusual punishment inflicted." Const., Art. I, 
sec. 14. This is a provision in our State Constitution and in the Consti- 
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tution of the United States, and is a copy of the English Bill of Rights. 
The defendant was indicted for an assault and battery upon his 
wife, and was convicted and sentenced to imprisonment in the (425) 
county jail for the space of five years, and at the expiratio11 
thereof to give security to keep the peace for five years in  the sum of 
$500, with sureties. Beiug unable from poverty to appeal, he files his 
petition in  this Court for a ~eg,tiorau-i to bring up the case for review, 
upon the ground that the sentence was violative of the Constitution, ih 
that it imposes upon him "cruel and unusual punishment." 

We have no information of the particulars of the charge against him 
except what he states in his petition. He states that while in a passion 
and under the influence of drink, he whipped his wife with a switch 
with such severity as to leave the marks for two or three weeks, and that 
lie kicked her once, and that he had whipped her before, but not with the 
same severity, and that when brought to trial he pleaded guilty and 
submitted. 

Taking that statement to be true, i t  would seem that he is a bad man, 
and not likely to have much of the public sympathy. And i t  is not 
unnatural that his Honor should have been moved to some severity 
against him. But still there are two questions for us to determine: 
first, I s  the sentence of the court unconstitutional? and, second, I s  it 
a inatter which we can review? 

I n  X. v. Miller, 75 N. C., 73, which was an assault with intent to kill, 
the defendant was sentenced to five years imprisonment in the county 
jail. A new trial was given on other grounds, and it was not necessary 
that we should decide whether the punishment was lawful,.but we clearly 
intimated our opinion that i t  was not. We stated that the oldest member 
of this Court did not remember an instance where any person had been 
imprisoned five years in a county jail for af iy  crime, however aggravated. 
And no instance was cited at the bar, in the argument of that 
case, or this, although inquiry was made of the bar, of such a (426) 
term of imprisonn~cnt. We have examined our Code which 
was prior to our penitentiary system and to our Constitution of 1868, 
when imprisonment was altogether in the county jails, and unless we 
have inadvertently overlooked some crime, there was none the punish- 
ment whereof was for so long a time. I n  many cases the punishment 
was specified; in others i t  was not to be less than so and so; in others, 
not exceeding so and so; and in others, at  the discretion of the court; 
these last being generally smal l  o f f e m w  where i t  was not us~al  to  pun i sh  
t ~ l z ~ c h ;  and to cover all cases of felony where the punishment was not 
specific, there was the following provision: "Every person who shall 
hereafter bc convicted of any felony for which no specific punishment 
shall be prescribed by statute, and which is now allowed the benefit of 
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clergy, shall be imprisoned at the discretion of the court, not exceeding 
two years; or if the offense be infamous, the court may also sentence 
the convict to receive one or more public whippings, to stand in the 
pillory, or pay a fine, regard being had to the circumstances of each 
casc." Rev. Code, ch. 34, see. 27. 

And in regard to misdemeanors, where the punishment was not specific, 
they were to be'punished as a t  common law. Rev. Code, ch. 34, see. 120. 

So it appears that in clergyable felonies, however aggravated, imprison- 
rncrrt was limited to two years in  all cases where the punishment was not 
specific; and i t  htls esctlpec! our attention if in  any case imprisonment 
was prescrihd exceeding two years, except in the cases of embezzlement 
by the Slate Treasurer, and in counterfeiting and forgery, where i t  might 
be three years. It would seem to be clear that what is greater than has 
ever been prescribed or known or inflicted must be "excessive, cruel, and 
11rrusuaI.'~ 

Now, i t  is true, our terrns of imprisonment are much longer; but they 
are in the penitentiary, where a man may live and be made useful; 

(427) but a county jail is a close prison, where life is soon in  jeopardy, 
and where the prisoner is not only useless,, but a heavy public 

exueu se. 
Taking it to bc that thc sentence is unlawful, is it subject to  view, 

or is it entirely discretionary with the judge below? An unlawful, un- 
corrstitutional judgment of an inferior court affecting the liberty of the 
citizen, not the subject of review by the court of appeals, where every 
order or judgment involving a matter of law or legal inference is -review- 
able! There cannot be a doubt about it. There is no such anomaly. 

It is true that wc find very little authority about it, which is probably 
owing to the fact that the administration of our criminal law is so uni- 
formly humane that there is seldom occasion for complaint. Mr. Justice 
Story, in  commenting on this provision of the Constitution of the United 
States, says : "The provision would seem to be wholly unnecessary in a 
free government, since it is scarcely possible that any department of such 
a government should authorize or justify such atrocious conduct. I t  
was, however, adopted as an admonition to all departments of the 
National Government lo warn them against such violent proceedings as 
had taken place in England in the arbitrary reigns of the Stuarts. I n  
those times a demand of excessive bail was often made against persons 
who were odious to the court and its favorites, and on failure to Drocure 
it, thcy were committed to prison. Enormous fines and amercements 
were also sometimes imposed, and cruel and vindictive punishments in- 
flicted. Upon this subject Nr.  Justice Blackstonp has wisely remarked 
that sanguinary laws are a bad symptom of the distemper of any State, 
o r  a t  least of its weak Constitution." 3 Story Const., sec. 1896. 
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I t  is true that there never has been anything in our government, State 
or National, to provoke such provision; yet it was thought to be so 
appropriate that it was adopted into our Bill of Rights, and has ever 
been preserved in our fundamental law, as a "warning." Nor was it 
intended to warn against merely erratic modes of punishment or 
torture, but applied expressly to ('bail," "fines," and '(punish- (428) 
ments." And the earliest application of the provision in England 
was in 1689, the first year after the adoption of the Bill of Rights in 
1688, to avoid an excessive pecuniary fine imposed upon Lord Devon- ' ashire by the Court of King's Bench. 11 State Trials, 1351. 

His Lordship committed an assault and battery on Colonel Culpepper 
in  Whitehall, and was tried before the King's Bench, and fined $30,000. 
I t  does not appear that there was any appeal, but the case was considered 
in the House of Lords, and is very valuable for what was said and done. 
There were three objections considered by the House of Lords to the 
judgment of the King's Bench: (1)  That it was a breach of pririlege. 
( 2 )  That the fine was excessive. (3) The commitment till paid. The 
judges of King's Bench were summoned before the House of Lords to 
give their reasons. The law lords were asked for their opinions, and 
after full consideration the House of Lords declared "that the fine of 
£30,000 imposed by the Court of King's Bench upon the Ear l  of Devon 
was excessive and exorbitant, against Magna Carta, the common right 
of the subject, and the law of the land." I n  the discussion i t  was said: 
"The law for the most part left fines to the discretion of the judges, 
yet i t  is to be such discretion as is defined by n ~ y  Lord Coke, fol. 56, 
'&scretio est discernere pe7. Zegem quid sit justurn,' not to proceed accord- 
ing to their own will and private affection, for ' ta l is  discretio discretio- 
n e m  confundit . '  So the question is not, whether the judges could fine 
my Lord Devonshire, but whether they have kept themselves within the 
bounds and limits which the law has set tliem." 

And again it is said in the same case: "It is so verv evident as not to - 
be made a question whether in those things which are left to the discre- 
tion of the judges, that the law has set then1 bounds and limits, 
which, as God says to the waves of the sea, 'Hitherto shalt thou (429) 
go, and no farther.' . . . But if the judge may commit the 
party to prison till the fine be paid, and withal set so great a fine as is 
impossible for the party to pay, then i t  will depend upon the judge's 
pleaspre whether he shall ever have his liberty, and thus every man's 
liberty is wrested out of the dispose of the law and is stuck under the 
girdle of the iudges." - " - 

Thus is appears both by precedent and by the reason of the thing, 
and by express constitutional provision, that there is a limit to the 
power of the judge to punish, even when it is expressly left to his dis- 
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cretion. What the precise liniit is, cannot be prescribed. The Constitu- 
tion does not fix it, precedents do not fix it, and we cannot fix it, and it 
ought not to be fixed. I t  ought to be left to the judge who inflicts it 
under the circumstances of each case, and it ought not to be abused, and 
has not bcen abused (grossly) in  a century, and probably will not be in  
a century to come, and it ought not to be interfered with, except in a 
case like the present, where the abuse is palpable. And when that is  
the case, then the sleeping powcr of the Constitution must be waked up 
to protect the oppressed citizen. The power is there, not so much to draw 
a fine l i r~e close up to which the judges may conie, but as a "warning" 
to keep them clear away from it. 

An argument against the power to review is, that i t  cannot be made 
practical, fo r  we cannot fix the punishment, but must send the case back 
to thc court below tc fix the punishulent, and in that case the judge 
below may abatc so little of the puuishrient as to amount to nothing. 
The judge below will do no such thing. Our judges do not act capric- 
iously. We are to suppose that the crror already committed was inad- 
rerteiit, and that the judge below will do precisely right. I f  the con- 
trary could be supposed, it would be easy to correct a future error, as 
the past is  corrected. 

And again i t  is said that it ought to be left to the pardoning power. 
No, i t  ought not. The Judiciary ought to be a complete system, 

(430) capable of affording every remedy while i t  has the subject and 
the party before it. After these have passed beyond its action, - - 

and something supervenes to make i t  necessary, then the pardoning 
power may be invoked; and seldom, if ever, in  any other case. The 
.Judiciary ought not to admit, and the pardoning power ought not to 
suppose, that i t  has done its work imperfectly. 

I n  Lord Devonshire's case a safe rule is laid down by which to judge 
of the re&onableness of unoishment: ('There are two things which - 
ha\-e been heretofore looked upon as very good guides: (1) what has 
fonucrly been expressly done in like cases, and (2) for  the want of such 

discretion, then to consider that which comes nearest to it." 
I f  these rules are observed, the punishment will be such as is "usual," 
and therefore not "exccssive" or "cruel." 

We have already said that the punishment in this case is not only 
"unus~al," but unheard of, and that i t  is "cruel." I t  is therefore in 
violation of the Constitution, and it is our duty so to declare it. 

I n  1868-69 the Legislature passed an act giving to justices of the peace 
jurisdiction of assaults and batteries where no deadly weapon was used 
and no serious damage done. And again in 1873-?4 the same jurisdic- 
tion was given where there was no intent to kill and no deadly weapon - 
used or serious damage done. And a magistrate could not punish by 
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imprisonment exceeding one month. I n  the case before us there was no 
intent to kill, no deadly weapon, and no serious (in the sense of danger- 
ous) damage done. That would seem to be a clear expression of the 
legislative will that the punishment in this case ought not to exceed one 
month's imprisonment. 

There was a motion here in arrest of judgment. But that cannot be 
allowed. An appeal in a criminal case vacates the judgment, and a 
ce~tiora.1.i as a substitute for an appeal has the same effect. So 
that there is no judgment below. and wc cannot rcndcr judgment (431) 
in a criminal case; and yet thc verdict, of guilty stands bclov; 
and the verdict is regular and proper and there must be a judgment upon 
the verdict. All that we can do is to declare that there is error in the 
judgment rendered, and have our decision certified, to the end that the 
proper judgment may be rendered below. S. 11. Cook, 61 N.  C., 535; 
S. v. Manuel ,  20 N. C., 20. 

PER CURIABI. Reversed and remanded. 

Cited:  S. v. Pett ie ,  80 N. C., 369; 8. v. Reid,  106 6. C., 716; Bryan 
v. Patrick,  124 N.  C., 662; X. v. Farrington, 141 N.  C., 845; S. v. Lee, 
166 N. C., 256; L!. v. Jiurecaster. 169 N. (>., 285. 

STATE v. JOHN P. RORRINS. 

Indictment-A4ssaauilt and l3atter.y-Judge's Charge. 

Where on the trial of a n  indictment for an assault and battery, committed 
upon the prosecutor, a school teacher while engaged in his school, the 
court charged the jury that "if the defendant went to the schoolhouse for 
a lawful purpose, and after he got there he brought on the affray by any 
language or conduct of his own, he would be guilty" : Held, not to be 
error. 

ASSAIJLT and battery, tried at  Fall Term, 1877, of WATAUGA, before 
Cloud,  J.  

The defendant and his three sons were indicted for. an assault upon 
one Purley. The prosecutor testified, among other things, that he was 
teaching a common school under a contract with two of the school com- 
mittee of the district; that the defendant, who was the other member of 
said committee, upon passing the schoolhouse, wept to the door 
thereof and inquired of thc witness what hc was doing; he in- (432) 
formed him he was teaching school, having been cmployed by the 
other two committeemen; that defendant denied this statement and 
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called thc witness a liar, and the witness struck him and knocked him 
out of the door. 'I'herc was much other evidence tending to show that 
the partics curscd each other, and that the prosecutor also called the 
defendant a liar. His  Honor in  his chargc to the jury said: "If the 
defendant went to the sclloolhousc for a lawful purpose, and after he 
got there he brought on the affray by any language or conduct of his 
own, he would be guilty." (See S. v. Perry,  50 N.  C., 9.) Defendant 
excepted. Verdict of guilty as to two of the defendants. Judgment. 
Appeal by defendants. 

ilttor-rtcy-(n'erzeral and Q. N. Folk for the State .  
N o  rounsel for the defendants. 

FL4nzcr&~rr,  J. After hearing and considering the conflicting evi- 
dence, the jury by their verdict have said the defendants were guilty. 
No error in the conduct of the action has been pointed out to us, and we 
are unable to discover any in the record. Let this be certified in  order 
that judgmei~t rnay be pronounced. 

Pen  CL~RIAM. Affirmed. 

Ci ted :  8. 11. Davis, 80 N.  C., 3 5 3 ;  S ' a u d e r s  v. Gilbert, 156 N. C., 
415. 

STATE v. IIECTOR DAVIS. 

Assault Wi lk  I n t w t  to  C'omrnit Rape-Bfeci  of Impeaching Evidence 
-Judge's Char,p.  

1. l3videni.e introduced by the State on the trial of a criniiual action for tlic 
purpose of impeaching the testimony of a witriess for defendant can have 
that  eEwt only, and cannot bc considered by, the jury a s  substantive cvi- 
deme of the defendant's guilt. 

2. On the trial below it  was in evidence that a certain witnesr introducctl for 
defendant had made statements inconsistent with her testimony on the 
t r ia l ;  the defendant asked the court to  charge "that the cvidencc caonlcl 
be considrrctl by the jury only for the purpose of impeaching the tcsti- 
moftg of the mitnrss, arid not a s  sul)stantive erider~ce of defendant's 
guilt": tlic conrt charged "that if the jury helicred from the evidence 
that  the Iwir statements were iniaonsistcnt, then i t  1~ould be for them 
to say nhcther her first statement or her evidence a t  the trial was thc 
truth": I l c ld ,  to be error :  thc court should hare guided the minds of 
the jury as to  the ulrplication of the impeaching rvidcnce. 
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ASSAULT with intent to commit rape, tried at  June Term, 1877, of 
NEW HANOVER Criminal Court, before Meares, J. 

It was in evidence that the prosecutrix, upon going a short distance 
from the house in which she lived to get some dry brush for fuel, was 
approached by the defendant, who asked her if she did not want him 
to cut some wood for her. She replied that she did not, and upon her 
refusal to sundry other prepositions made by him, he seized her and 
threw her down; she screamed and cried out in  a loud voice; a scutfle 
ensued, in  which he gave her a severe blow in  the face, and then ran off. 
The stepfather of the prosecutrix, with other persons, weiit iil search 
of the defendant, and when arriving at  the place where the difficulty 
occurred, they found a pipe stcnl (which was exhibited on the 
trial), with certain marks upon it. The evidence in regard to (434) 
this pipe stern was relied on among other things as an important 
circumstance by which the defendant could be identiged as the party 
charged with committing the assault upon the prosecutrix, by whom he 
was not known at that time. 

The evidence for the State, as testified to by one Arlington Howard 
and York Ellington, was, that they went to the house of one Jane Ross 
on the morning after the alleged assault, and exhibited said pipe stem 
to her, and in  reply to their question she stated that the pipe stern be- 
longed to the defendant, and that he was smoking i t  at  her house on 
the day of the alleged assault. 

The defendant introduced Jane Ross, who testified that she had seen 
his pipe stem often and knew it well, and that she was positive the one 
produced at the trial was not his. This witness also swore that when 
the above named witnesses came to her house, as testified to by them, 
she did not tell thcm that she belicvedi it was defendant's pipe stem, but 
only looked like it. The State then recalled said witnesses to contra- 
dict the statement of Jane Ross, and their testimony relating to the pipe 
stem was substantially the same as that elicited on the first examination. 

The defendant's counsel asked the court to charge the jury that the 
testimony of Howard and Ellington could only be considered by them 
f o r  the purpose of impeaching the testimony of Jane Ross, and not as 
substantive evidence of the defendant's guilt. His Honor, intending to 
assent to tho prayer of the counsel, responded by saying to the jury, after 
recapitulating the testimony, that if they believed said witnesses, Jane 
Ross had made a statement to them as to the identification of the pipe 
stem totally inconsistent with the statement she had made upon this 
trial;  that if they should come to the conclusion these two witnesses told 
the truth, then it would be for thcm to determine whether Jane Ross 
had told the truih in her statement to them, or had told the 
truth in  her statement made on this trial;  and that the jury (435) 
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might take into consideration the fact that the statement made to two 
witnesses was not under the sanctity of the oath, while her statenlent 
made on this trial was under oath. Defendant excepted. Verdict of 
guilty. Judgment. Appeal by defendant. 

Attorney-GeneruZ for the State. 
D. L. Russell for the defendant. 

FAIRCLOTH, J. A party may impeach the credibility of his adversary's 
witness, and one of the several modes of doing so is by showing that the 
witness at some previous time has made statements inconsistent with his 
evidence on the trial. And when two witnesses testify contradictory 
before the jury, in  regard to a fact relevant to the issue, i t  beconles highly 
important for the jury to know which one is more entitled to credit. 
This information is to be obtained as best i t  can, and in  various ways, 
as from the proof of character, cross-examination, demeanor and bearing 
of the witness, proof of other facts and surrounding circumstances, etc., 
and i t  is quite certain that a knowledge that one of the witnesses had 
made an inconsistent statement at another time, touching the same mat- 
ter, unless explained, would have its effect on the minds of the jurors 
in their search for a correct conclusion on the main issue. 

The defendant called Jane Ross, who testified that a certain pipe 
stem, exhibited on the trial, was not the pipe stem of the defendant, and 
that she had previously said at  her house that i t  looked like his, but 
that she soon thereafter satisfied herself that i t  was not. The solicitor 
was then allowed to contradict her, by showing that she made a state- 
ment at  her house at  the time alluded to, totally inconsistent with her 

evidence on the trial. Assuming, for the purpose of this case, that 
(436) a proper foundation was laid for the admission of the impeacl.1- 

ing evidence, and further, that her statements were contradictory, 
the question arises, What is the proper office of the impeaching evidence 
and for what purpose should the jury consider i t ?  The defendant's 
counsel prayed the court to charge the jury "that i t  could be considered 
by them only for the purpose of impeaching the testimony of Jane ROSS, 
and not as substantive evidence of the defendant's guilt." His  Honor, 
"intending to assent to the prayer," told the jury in  substance that if 
they believed from the evidence that the two statements were inconsist- 
ent, then i t  would be for them to say whether her first statement or her 
evidence at  the trial was the truth. This plain proposition was true, but 
it was no response to the prayer of the defendant. The instruction 
prayed was proper (8. v. Brown, 76 N.  C., 222), and the failure to give 
it permitted the jury to consider the fact of contradiction as substantive 
evidence of the defendant's guilt, and not simply as evidence affecting 
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the credibility of the witness Jane Ross. The court should have guided 
the minds of the jury in  the application of the impeaching evidence. 
This conclusion makes it unnecessary to consider other exceptions. 

PER CURIAM. Venire  de novo. 

Cited:  Lord v. Beard,  79 N. C., 13. 

STATE v. MILLARD I?. DANCP. 

Indictment-Assault W i t h  In ten t  to  Commi t  Rapr,-cJz~dge's C k a ~ g e .  

On the trial of an indictment for an assault with intent to commit rape, 
where there was evidence that thc defendant (a boy of 15) had ,been 
found on the prosecutor's child (a girl of about 6) ,  she being on her back 
with her clothes up, etc.: Held, to be error for the court in its charge 
to the jury to remark with emphasis, "Why was she on her back, and why 
was he on her?" as violative of the art, Rev. Code, ch. 31, sw. 130. 

ASSAULT with intent to commit rape, tried at  Fall Term, 1877, of 
WILKES, before Cloud, J .  

I t  was in  evidence that the defendant was in the employment of the 
father of the female child under 10 years of age, upon whom the offense 
was alleged to have been committed, and on a certain occasion, the 
father hearing a noise therein, went to his barn and found the defend- 
ant on the child, she being on her back with her clothes up, and discov- 
ered other evidences of improper intercourse. Both the defendant and 
the child were chastised by the father. The defendant was about 15 
years of age. The exception to the charge of his Honor, which is the 
basis of the decision of this Court, is embodied in the opinion delivered 
by Mr.  Justice B y n u m .  Verdict of guilty. Judgment. Appeal by 
defendant. 

Attorney-General for the State .  
N o  c o m e 1  for ihe  phsoner. 

BYNUM, J. The prisoner, a boy of 15 or 16 years of age, was con- 
victed of an  assault with an intent to commit rapc upon a fernale 
child of the age of 6 years. The exception of the prisoner is to (438) 
the judge's charge to the jury. 

The prisoner's counsel in his argument to the jury attempted to show 
from the evidence that the prisoner did not have the intent to commit 
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the offense charged. The case then states that "His Honor, i n  comment- 
u 

ing upon the testimony, and referring to the theory of the State, re- 
marked with emphasis, 'Why was she on her back, then? and why was 
he on her?  The counsel for the Statc asked, why was it, if you believe 
the testimony.' His  Honor at no time referred to the theory or argu- 
ment presented by the counscl of the prisoner." So much of the charge 
is transcribed as presents the exception, but no other part of it explains 
or qualifies the language above set forth. The exception is that this 
language was an expression of the opinion of the court as to the guilt 
of the ~r isoner .  and was a violation of the act, Rev. Code, ch. 31, see. 
130. The parties had taken issue upon these very facts, as indicating 
or not indicating the intent charged, and upon which the judge, by his 
language and errrphasis, as wo think, very clearly intimated an opinion - - 

adverse to the I t  was at  this material point in the dispute, 
esueciallv. tha t the  statute restrained. and was intended to restrain. the " z 

judge from any expression of opinion to the jury upon the facts in  evi- 
dence. A. v. Angel, 29 N.  C., 27; S. 21. Dizon, 75 N.  C., 275; Crutchfield 
v. R. R., 76 N. C., 320. 

As the evidence appears in thc record, it may well admit of doubt if 
there was that felonious and wicked intent on the part of this boy which 
constitutes the crime charged. I t  was certainIy an offense which called 
for the severe discipline of the domestic forum, and to a certain extent 
that seems to have been inflicted. 

PER CURIAM. Venire de novo. 

Ciicd: Williams v. Lumber Co., 118 N.  C., 939; 8. v. Howa~d, 129 
N.  C., 673; Withers 11. Lane, 144 N.  C., 188; Xpeed v. Perry, 167 N. C., 
127. 

STATE v. ROBERT BIZITT. 

Knstarh-Evidence. 

1. On the trial of a g1.osecution for  bastardy, eridcnce that the proswutri~ 
had criminal intercourse with another man about the time when in the 
course of nature the child must have been begotten, and that such inter- 
course was habitual, is admissible. 

2. On such {rial, ~vidcnce that the child resembled the man with whom sucli 
alleged intercourse was  had is also admissible. 

ISSUE of paternity in a proceeding in bastardy, tried at Fall Term, 
1877, of RODESON, before JIoore, J .  

294 
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The case is sufficiently stated by the Chief Justice in delivering the 
opinion of this Court. Verdict of guilty. Judgment. Appeal by de- 
fendant. (See S. v. Bozules, 7 Jones, 579.) 

Attorney-General for the State. 
W.  P. French and Z. ~VcLean for defendant. 

SMITH, C. J. On the trial of the issue as to the paternity of the child, 
the examination of the mother taken before the justice, and charging 
the defendant to be the father, was read in  evidence to the jury. 

Thereupon the defendant offered hin~self as a witness in his own be- 
half, and denied that he had ever had sexual intercourse with woman. 

The mother was then herself examined, and testified that such inter- 
course had taken place between the defendant and herself, and gave the 
time and place. 

The defendant then proposed to prove in rebuttal of her testi- (440) 
niony, and to sustain his own, that she lived on terms of intimacy 
with another man; that they had been seen together in the woods in the 
daytime, and at night, and on one occasion, about nine months before 
the birth of the child, occupying the sanie bed. The evidence, on objec- 
tion, was ruled out, and defendant excepted. 

The defendant further offered to show by the midwife that the child 
bore a resemblance to this man. The court rejected the testimony, and 
defendant excepted. 

The only question before us is as to the admissibility of the evidence. 
The first act on this subject was passed in 1741, and declares that if 

a woman giving birth to a bastard child "shall on oath accuse any man 
of being the father of the bastard child, etc., such person so accused shall 
be adjudged the reputed father." 

This act denied all defense to a charge of bastardy made on the oath 
of the mother. I n  the year 1814 the act was amended, and the examina- 
tion of the mother declared to be prima facie evid'ence of the fact. Rev. 
Stat., ch. 12, see. 4. 

I n  the construction of the act, thus modified, it was held that to repel 
the statutory force of the'mother's oath the defendant must show affirma- 
tively that he is not the father of the child, by proof of nonaccess, im- 
potence, or other natural defect inconsistent with his paternity. 8. v. 
Patton, 27 7.  C., 180; S. 2.. Wilson, 333 N.  C., 131. 

This last case was decided at  August Term, 1849, and at the next 
succeeding session of the General Assembly (1850-51) the law was again 
amended, and it was enacted that upon the trial of the issue of paternity 
of the child "the examination of the woman as aforesaid, taken and 
returned to court, shall be presumptive evidence against the person 
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accused, subject to be rebutted by other testimony which may be intro- 
duced by the defendant." Bat, Rev., ch. 9, see. 4. 

(441) At June Term, 1852, this Court was called on to construe the 
law in its present form, and to decide upon the admissibility of 

evidence to impeach the veracity of the woman. S. v. Floyd ,  35 N. C., 
382. 

The evidence was declared to be competent, and Nash, J., in  deliver- 
ing the opinion and referring to the recent change, says: "Whatever 
of incongruity or verbiage there may be in the act there can be no doubt 
of the meaning of the Legislzture. They intended to let in evidence m 
the part of the defendant of a circumstantial character to show he was 
not the father of the child. Before that act, he was required to prove 
t h a t  he  was  n o t ;  now he is permitted to satisfy the jury, if he can, by 
a n y  evidence known to law, that the charge is false. The words of the 
act are 'subject to be rebutted by other  testimon?j'-by what testimony 
is left at  large. The defendant was therefore at  liberty to assail the 
correctness of the evidence, to wit, the examination on the part of the 
State, by any testimony which had a tendency to show the jury that i t  
was not true, or that they ought not to rely on it." 

Rufin, C. J., in a separate concurring opinion, after referring to the 
terms "pr ima  facie" and "presumptive" evidence, and the legislative in- 
tention in the change, says: "Keeping that circumstance in mind, and 
having regard to the construction given to the expression ''prima facie 
evidence" in the act of 1814, and also to the fact that i t  had been held 
that the woman when offered as a witness on the trial of an issue might 
be discredited a n d  impeached, though her examination could only be 
disproved, i t  would seem sufficiently clear that as evidence the act meant 
to put the examination before the justice on the same footing with the 
tcstiinony of the woman in person. Therefore i t  was competent for 
the defendant to offer any evidence calculated to impair confidence in 
the examination." 

Concurring in  this construction of the statute, we think this case dis- 
poses of the question before us. 

(442) The defendant swears that he has never had sexual connection 
with the mother of the child, and to corroborate his own state- 

ment, and disprove the charge made against himself, p~ofesses to show 
her criminal intercourse with another man about the t ~ m e  when in the 
course of nature the child must have been begotten, and that this inter- 
course had become habitual. The evidence tending to prove this was 
clearly competent and proper. The judge also erred in  rejecting testi- 
mony that the child resembled the same man. I t  was admissible, as 
was the other, to show that thc defendant was not, and another man was, 
its father. 
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I n  S. v. Woodrufl, 67 N. C., 89, the jury was allowed to look at the 
child and see if it favored the defendant, with a view to ascertain its 
paternity, and the Court says: "Where the question is as to the identity 
of a party, or his resemblance to other persons, the law has very prop- 
erly adopted a very different rule of common sense and common obser- 
vation, and it el1ou;s all persons to testify to such ideniity or to such 
resemblance who have had an opportunity of seeing the persons, if but 
for an instant." 

To the same effect is Warlick v. White, 76 N.  C., 175. The only case 
to which our atteation has hecn called and which seems to coilAict with 
the views we have expressed is that of 8. v. Cennett, 75 N.  C., 305. I n  
that case i t  is held that proof of the woman's illicit intercourse with 
another man nine months before the birth of the child does not rebut 
the  presumption of paternity under the statute, and was properly 
rejected. I f  the case be regarded as an authority, i t  is dearly distin- 
guishable from ours, in  the fact that herc is the defenrlanf's own testi- 
mony that he was not, and in  the nature of things could not be, the 
father of the child, and other circumstances are deposed to tending to 
sustain his oath in opposition to the oath of the woman. 

The evidence offered in  8. v. Bennett was not by itself inconsistent 
with the inlputatioii of the dcfcndant's paternity, and therefore 
did not, if true, overcome the presumption. But says the Court: (443) 
"If the defendant had further proposed to prove that he had 
had no connection with the wornan during the time in which, according 
to the course of nature, the child must have been begotten, the presump- 
tion would have been rebutted." This further proof would have ren- 
dered the rejected evidence competent, and is present in our case. The 
evidence ought to have been received. 

PER CURIAM. Venire de novo. 

Cited: S. v. Parish, 83 N.  C., 614; X. v. GiZes, 103 N .  C., 395; S. v. 
Pe~kins, 117 N. C., 701 ; 8. 7). I+'urrt?n, 124 N. C., 809. 

STATE v. MATTHEW T. NOILRIS. 

Commercial E'erlilizers-Privilege Tax. 

The privilege tax of $500 levied under the provisions of chapter 274, see. 8, 
Laws 1876-77, upon manufacturers, etc., of commercial fertilizers, is valid. 

MISDEMEANOR under Laws 1876-71, ch. 274, See. 8, tried at August 
Term, 1877, of WAKE Criminal Court, before Strong, J.  
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Special Verdict: 1. The defendant sold to one Smith on 25 June, 
1877, one bag of commercial fertilizer, known as '(Hatchell's Phosphate," 
at the price of $5, and delirered the same to him in the county of Wake. 

2 .  No license to make such sale had been obtained by the manu- 
facturer of the said fertilizer from the Treasurer of the State, nor had 
any money been paid for such license. 

3. The said fertilizer was manufactured in Baltimore by one Hatchell, 
and by him sent to the defendant a t  Raleigh for sale on consignment, 

and was at the time of said sale in the original package in which 
(444) it had been put at the place of manufacture aforesaid. 

4. There is in the State of North Carolina but a single manu- 
factory of commercial fertilizers, which annually manufactures and 
sells in  the State fertilizers to the value of $100,000, while fertilizers to 
the value of $2,000,000 are imported from other States and sold in this 
State every year. 

I f  upon these facts the court is of opinion that the defendant is 
guilty, then the jury find him guilty in manner and form as charged in 
the bill of indictment; if otherwise, then the jury find him not guilty. 

His  Honor being of opinion upon the facts found in the special ver- 
dict that the defendant was guilty, so adjudged, and the defendant 
appealed. 

D. G. Fowle, who prosecuted i n  the court below, appeured with the 
Attorney-General for thc: State. 

Qilliarn & Gntling for the defendant. 

READE, J. ('NO manipulated guano, superphosphate, or other commer- 
cial fertilizer shall be sold or offered for sale in this State until the 
manufacturer, or person importing the same, shall first obtain license 
therefor from the Treasurer of the State, for which shall be paid a 
privilege tax of $500 per an nun^." Laws 1876-77, ch. 274, sec. 8. The 
~ io la t ion  of the above is made an~indictable misdemeanor. 

I f  we consider of the vast amount of adulterated fertilizers which 
may be, and which probably are, imposed upon our farmers, and then 
consider further of other portions of the same act, we may be let into 
its object. 

I t  is entitled '(An act to establish a Department of Agriculture," etc. 
Section 9 provides that every bag or package of such fertilizer 

(445) offered for sale in this State shall hare stamped upon it the name, 
location, and trade-mark of the manufacturer, and the chemical 

composition of the contents in detail; and the Department may have i t  
analyzed and condemned if found faulty, and the seller subjected to 
penalties. 

9 8  
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Xow, why all this, unless to protect the public from imposition, and 
to keep the traffic in the hands of responsible persons, and to make the 
Iucans to that end self-sustaining by a license tax? 

But still that statute has to be considered in connection with the 
following provisions in the Constitution of the United States: 

"Congress shall have power to regulate commerce with foreign nations 
and among the several States." Art. I, see. 8 ( 3 ) .  

"No State shall levy any imposts or duties on imports or exports." 
Art. I, see. 10 (2).  

"The citizens of each State shall be entitled to all the immunities 
and privileges of citizens of the several States." Art. IT, sec. 2 (1). 

And if our statute is in conflict with any of those provisions, it must 
fall. 

Those provisions in  the United States Constitution have been so 
often before the Supreme Court of the United States during the last 
half century, and have been so fully considered in all their hearings, 
that i t  would be verjturesonle in any one to attciupt to add m y  new 
thoughts upon them, and the learning in regard to them is so familiar 
to the profession that it wonld be a useless display to elaborate it. 
Browm v. Maryland, 12 Wheat., 419; The License Cases, 5 Howard, 
576, 592; Pierce v. lVew Hampshire, 5 Howard, 554; Woodwfl v. Par- 
ham, 8 Wall., 123; Hinson v. Lott, 8 Wall., 148. 

The two last cases we regard as in point; and being lately (446) 
decided and reviewing all former decisions, and being by all the 
judges save one, we regard then1 as decisive of this case. They cstab- 
lish the doctrine '(that the term 'import' as used in that clause of 
the Constitution which says that no State shall levy any imposts or 
duties on imports or exports, does not refer to articles imported into one 
State from another, but only to articles imported from a foreign coun- 
try into the United States. IIcnce a uniform tax imposed upon all 
sales made in a State, whether by a citizen of the State or of some other 
Statc, and whether the goods sold are the produce of that or of some 
other State. is valid." 

We do not enter into any consideration of the question whether and 
in what cases Congress may, if i t  think proper, tax imports into one 
State from another; or whether and in what cases a State may tax or 
prohibit importations into its borders from other States, as police 
regulations in case of morals and health; for that is not our case. The 
statute under consideration does neither prohibit nor tax importations 
from other States. On the contrary, it assumes the importations to 
have bcen accomplished, and standing upon a footing with the same 
article made in  the State by its own citizens, and in granting the license 
to sell, makes no discrimination whatever. And the fact that more is 
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brought into the State than is made within i t  is an  accident,  and does 
not affect the main fact. 

The clause i n  the Constitution of the United States, that  "the citizens 
of each State shall be entitled to all the immunities and privileges of 
citizens of the other States," does not give to citizens of other States 
coming into this State the immunities and privileges which they may 
have had at  home, nor does i t  give them greater ininiunities and privi- 
leges here, because they are strangers, than our own citizens have, but 
only the same, putting all on equal footing. No  citizen of this  State 

can make a commercial fertilizer and sell it without the license. 
(447) Why, then, should a citizen of another State have a greater 

privilege ? 
The tax is valid. 
PER CURIAM. Affirmed. 

STATE v. SAMPEL RAMSAY. 

IncFrictment-DiC~turbing a Rel igious  Cortgregation-Evidence. 

1. On the trial of an indictment for disturbing a religious congregatio~l. it 
was in evidence that the defendant, either just before or shortly after the 
beginning of the services, rose up in the church and began to speak on 
matters connected with his expulsion from the church, which had oc- 
cwrred a short time previously; that the minister directed him to stop. 
when he declared he would be heard, and persisted in speaking until lie 
was removed from the house; that he thereupon rcenterrd ant1 resumed 
his speaking, notwithstanding repeated remonstrances from the minister. 
and by his conduct and voice so interrupted the services that the meeting 
was broken up: Held,  that upon this rrideurc the jur) were warr:inted 
in returning a verdict of guilty. 

2. On such trial, evidence as to "before what body the defendant was tried" 
was inadmissible; also as to "how members of that church were tried 
and convicted"; also as to the manner of the defendant's exp~~lsion and 
its propriety; also as to whether the official board or the members of 
the church had, under its rules, authority to expel. 

3. On such trial, a witness introduced by the State testilled on cross-esamina- 
tion that he had "taken the defendant to task for sowing the seeds of 
discord and spreading false views": I lcld,  to be inadmissible to further 
inquire what those false views were. 

4. On such trial, it  was admissible for the S b t e  to ask a witness "if i t  was 
a custom in this church for an expelled member to get up on the Sabbath 
day, just before or at  the beginning of the regular service, and make 
known his grieranccs " 

5. I t  is not necessary, to constitute the offense of disturbing a religious con- 
gregation, that the congregation should be actually engaged in acts of 

300 
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religious worship a t  the time of the disturbance; it is sufficient if they 
are assembled for the purpose of worship, and are prevented therefrom 
by the acts of the defendant. 

6. Where on such trial the court charged, at  the defendant's request, "that 
the act of disturbance must be wanton, intentional, and contemptuous," 
but added "that the acts would be wanton if done without regard to con- 
sequences, that is, for some purpose of his own, and with intent to do 
them, whether he thereby disturbed the congrcgation or not": Held,  not 
to be error. 

DISTCTRBING a religious congregation, tried at May Term, 1877, (449) 
of WAKE Srimina! Court, before X t ~ o n g ,  J .  

The case is sufficiently stated by the Chief Justice in delivering the 
opinion of this Court. Verdict of guilty. Judgment. Appeal by 
defendant. 

,4. N .  Lewis, who  prusecuted i n  the court helow, appetrred with the  
-4ttorney-General for the State .  

7'. B. Argo for the defendant. 

SA~ITIT, C. J. The defendant is charged with the offense of disturb- 
ing a religious congregation and obstructing public worship. 

It was in evidence that a religious congregation under the ministerial 
charge of one Edwin Marcom was accustomed to assemble for divine 
worship at a place known as Piney Grove Church; that on Sunday, 13 
May, 1876, the congregation began to assemble, and a number estimated 
by witnesses at  from ten to thirty were in the church and their minister 
in  his place in the pulpit. 

Some of the witnesses testified that services had already begun by the 
singing of a hymn, and others, that the congregation had been engaged 
in voluntary singing not under the direction of the minister, and that 
the regular hour for Sabbath services had not arrived. 

The defendant, who had been a member of the church and had been, 
about two weeks before, expelled from its communion, rose up in  the 
church and began to speak on matters connected with his expulsion, 
when he was told by the minister that he could not be permitted to do 
so, and must stop; that the defendant declared he would be heard, and 
persisted in speaking to those present, until some of the members 
put him out of the house; that he reentered immediately and (450) 
resumed his speaking, in  disregard of repeated commands and 
remonstrances from the minister, and by his disorderly conduct and 
noise so interrupted the exercises that the meeting was broken up and 
those present left the house and returned home. 

Various exceptions were taken by the defendant to the rulings of the 
court in admitting anJ  rejecting evidence, only so much of which will ' 

be stated as is necessary to the exceptions being properly understood. 



IS T H E  SUPREME COURT. [78 

Exception 1: On the cross-examination of Edwin Marcom, a wit- 
ness for the State, he stated that the defendant had been a member of 
his church, but was not then a member, having been turned out about 
two weeks before. The defendant's counsel proposed further to inquire 
of the witness, before what body the defendant had been tried. The 
solicitor objected, and the inquiry was not permitted. 

Exception 3 : On the cross-examination of Edwin Marcom, a witness 
for the State, he said he had taken the defendant to task for sowing the 
seeds of discord and spreading false views. The defendant's counsel 
asked what these false views were. The solicitor objected, and the 
answer was disallowed. 

Exception 3 :  The defendant's counsel inquired of one of his own 
witnesses, how members of that church are tried and sentenced. On 
objection of the solicitor, the evidence was excluded. 

Exception 4 :  Defendant's counsel proposed to ask of his own wit- 
nesses about a conversation between Marcom and the witness in refer- 
ence to defendant's expulsion from church membership, and its propriety. 
On objection of the solicitor, the evidence was declared inadmissible. 

Exceptions 5 and 6 :  The solicitor asked a witness if i t  was a custom 
in this church for an expelled member to get up on the Sabbath day, 

just before or at  the beginning of the regular service, and make 
(451) known his grievances. This question was objected to by defend- 

ant's counsel, but allowed to be put and answered. 
Exception 7 : On the redirect examination of defendant's witness, 

his counsel inquired if "the official board or the members of the church 
had under its r ~ l e s ~ t h e  authority to expel." The question, objected to 
by the solicitor, was ruled out. 

The exception to the evidence elicited in answer to the inquiry whether 
any usage prevailed in the church which permits an expelled member, 
on the Sabbath day, at or just before the regular services commence, to 
discuss his grievances before the congregation, is without just foundation. 

The evidence tended to show that the interruption was without pre- 
text or excuse, and that the time and place selected by the defendant 
to make known his complaints were not only in themselves inopportune 
and improper, but found no, countenance in the practices of the church. 

We are of the opinion that these rulings of the court are correct, and 
that the exceptions are untenable. The evidence offered by the defendant 
and excluded was altogether irrelevant and calculated to mislead. 
Whether the defendant was rightfully or wrongfully turned out of the 
church-whether, because of irregularity in the proceedings, he was still 
a member of the body, or had ceased to be---were matters foreign to the 
issue to be tried. Whenever a religious body is wantonly and intention- 
ally disturbed and obstructed in its worship of Almighty God, it is a 
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misdemeanor, by whomsoever done, and i t  is no defense that the party 
committing the act is a member of the congregation disturbed. 

The court was right also in not allowing an examination into and a 
rcview of tEic action of the church judiciary, to ascertain if i t  was regu- 
lar and right. This is not a subject of inquiry before the court, and the 
examination was properly arrested. 

We propose next to consider the matters of exception to the 
instructions given to the jury, as to what acts cor~stitutc the offense (452) 
charged against the prisoner. 

The cocrt charged the jury that if the congregation wore assembled 
for religious worship, and five or more persons had met and were en- 
gaged in acts of devotion by singing and praying, shortly before the usual 
Sabbath exercises conducted by the minister began, and while waiting 
for him to begin, and the dcfendant did the acts of disorder and inter- 
ruption deposed to by the witness, for the purpose of disturbing the con- 
gregation; or if he did those acts without authority according to the 
custom of the congregation, with intent to iriake himself heard, regard- 
less of thc disturbance tllcreby made; or if he did the acts mentioned 
to prevent the regular religious service for which the congregation was 
then assembling; or without the sanction of usage in the church, with 
intent to make himself heard, i,liough he 111ighl thereby distdrb thc 
congregation, and if he did thereby disturb the congregation, he would 
be guilty of the offense chargcd. 

The defendant's coui~sel asked the court to charge that to constitute 
the offense, the congregation must when disturbed be actually engaged 
in acts of religious worship. The court refused this instruction, but told 
the jury that if they were assembled for the purpose of worship, and were 
prevented thercfrorn by the disturbance, it would be sumcient, as already 
charged. 

The defendant's counsel asked this further instruction: "That the 
act of disturbance must be wanton, intentional, and contemptuous." 

The court so charged, but added, "that the acts would be wanton if 
done without regard to consequences, that is, for sonir purpose of his 
own, and with intent to do them whether he thercby disturbed tbr. cou- 
gregation or not." 

There can be no serious doubt, if the facts assumed in thc charge werc 
satisfactorily proved to the jury (and the verdict so declared), 
that the defendant has been guilty of a nrisdenleanor. No one (4.53) 
has a right to interfere with the religious d e r o t i o ~ ~ ~  of others by 
making known his oxvn grievances, real or fancied, in so boisterous a 
manner as to disturb and finally break up thc meeting altogcthcr, a ~ ~ d  
thus frustrate the object for which it was held; and he cannot be heard 
to say he did not intend the obvious and necessary consequences of his 
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conduct. I f  the act is done intentionally and without excuse, i t  is a 
wanton invasion of the rights and privileges guaranteed in section 26 
of the Declaration of Rights of the Constitution of the State, and sus- 
tained by an enlightened public sentiment. 

And we think the protection of the law is extended as well to the con- 
gregation when assembled in  their house of worship and about to begin 
the regular exercises, as when it is actually so engaged, and that acts 
mllicli prevent the exercises and break up the meeting so that they cannot 
be had at  all, equally with those which disturb the religious devotions 
of the assembly after they begin, are prohibited by law. We cannot see 
any just reason for distinguishing between the two cases. We refer 
briefly to the few adjudications on the subject in  this State to which our 
attention has been called in the argument. I n  S. v. Jasper, 15 N. C., 
323, the Court declares it a misdemeanor to interrupt and disturb a 
religious meeting ''by talking and laughing in a loud voice" and 'imaking 
ridiculous and indecent actions and grimaces, during the performance 
of divine service." 

So the Court declares it to be an indictable offense to disturb a congre- 
gation engaged in public worship, though it be not in  a church, chapel, 
or meeting-house specially set apart for that purpose. S. v. Swink, 20 
N. C., 358. But it is not a misdemeanor if the disturbance takes place 
after the religious exercises are over and when the congregation has en- 

tered upon secular business. 8. v. Fisher., 25 N. C., 111. So if 
(454) the interruption arises from loud singing hy one who is honestly 

participating in the service and intends no disrespect, i t  is not 
punishable by indictment. S. v. Linkhaw, 69 N. C., 214. 

The principle which underlies the adjudications in this State is obvi- 
ously the right of every religious body to meet and engage i n  the wor- 
ship of God, in the language of our Constitution, '(according to the dic- 
tates of their own consciences," and to be protected by law in  the enjoy- 
ment of that right. I t  can make little difference whether the liberty 
of public worship is denied by conduct which breaks t ~ p  and disperses 
a body met for religious purposes and just about to enter upon its duties ; 
or the congregation is interrupted only during its devotions, and not 
wholly preventej from performing theni. 

I t  is not open to dispute whether the acts of the defendant were a 
disturbance in the sense that subjects him to a criminal prosecution, and 
that the jury were warranted in so finding, when they had the admitted 
effect of breaking up the congregation and frustrating altogether the 
purposes for which jt had convened. 

PER CURIAM. No error. 

Cited: S. a. Bryson, 82 K. C., 580; S. v. Jacobs, 103 N. C., 401,403; 
S. v. Davis, 126 N. C., 1061. 

304 



N. C . ]  JANUARY TERM, 1878. 

(455)  
STATE v. W. M. JAMES. 

Indictment-False Inapr.isonment-Constable-Verbal Order of Justice. 

1. On the trial of an indictment for false imprisonment, where it appeared 
that the defendant, who was a constable, had arrested the prosecutor 
under a warrant issued by a justicc of the peace, and under the verbal 
order of the justice had put hirn in jail. where he remained until the 
succeeding day, when he was brought out, and under another warrant 
regularly committed: It  was he ld ,  that the defendant was properly 
cnnrii.tecl. 

2. A ~erba l  order of a justiw of the peace scnding a ~risorrer to jail, whrther- 
made beforc or after the examination on the warrant, is not a sufficient 
authority for thc officer to whom the order is given. 

INDICTMENT for false imprisonment, tried at Fall Term, 1577, of 
MCDOWELL, before Schencli, J .  

Michael Geary, the prosecuting witness, testified that the defendant 
(a  constable) arrested him; that he asked for his authority, but defend- 
ant declined to show hirn any warrant; that he asked for the accuser, 
but no one was given ; that defendant put him in jail and kept him there 
all night, and that on the next day he was taken out, and an investigation 
had before J. A. Scott, a justice of the peace. 

Scott, the justice, was then introduced by the defendant, and tcstificd 
that without any written afidavit, but upon verbal information, he issued 
a warrant charging the said Geary with the offense of bigamy; that the 
defendant arrested Geary by virtue of this warrant and put him in jail 
under his (Scott's) verbal order; that there was no trial, no witnesses, 
and no mittimus; and that Geary remained in jail until the next day, 
when he was brought out and a regular warrant issucd on affidavit, and 
that he was then regularly committed. 

13% Honor being of opinion that the irqrisonrnent on the day (456) 
before the trial was illegal, instructed the jury to rendcr a ver- 
dict of guilty, and sentenced thc defendant to pay a fine of $50, and the 
defendant appealed. 

Attorney-General for ihe State. 
Busbee & Rushee und b. W. Hinsdale for defendant. 

FAIRCLOTH, J. 1-n Bat. Rev., ch. 33, will be found well-nigh our whole 
statute law in  criminal proceedings before a justice of the peace. There 
is no doubt that any peace officer or private citizen may arrest and 
detain any person to prevent a breach of the peace, o r  to suppress any 
breach of the peace actually taking place in his presence, without any 
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warrant to do so. And it is equally clear that such officer or private 
person may, by virtue of his office and duty, lodge his prisoner in the 
common jail, or resort, to other modes of confinement, if the emergency 
of the occasion requires i t ;  for instance, if an escape is attempted, or 
a rescue is threatened, or if the prisoner is exposed to violence from a 
mob, etc. I n  such like cases it is the duty of the officer to secure his 
prisoner. These are plain duties, and the authority does not depend 
on any warrant or order of a judicial officer, but is found in the written 
and unwritten law of the land. But let i t  be observed that in all such 
instances nothing but the necessity of the occasion will protect the officer 
or individual from the charge of trespass, and conse<uently of indict- 
ment. When, however, the ofiense is past and a warrant or other proper 
process is issued and comes to the hands of an officer, and he has made 
the arrest, he must proceed then according to the import of the warrant. 
I t  alone constitutes his authority, and he must observe its maridates 
strictly. The warrant must (under section 11 of said chapter) command 

him, as i t  does in the present case, to arrest the accused forth- 
(457) with, and (by section 20) bring him, when no other provision is 

made, before the justice who issued the warrant, or, if he be 
absent or from any cause unable to try the case, before the nearest jus- 
tice in  the same county, who shall proceed (section 21) as soon as may 
be to examine the complaint and the witnesses, etc., and discharge, bail, 
or commit the prisoner according to law ; all of which must be in writing. 
Section 40. 

I n  the case before us the defendant, under a warrgnt issued upon 
information, arrested one Geary "and put him in jail under the verbal 
order" of the justice who issued the warrant, where he remained until 
next day, when his counsel had him brought out and a regular warrant 
issued on affidavit, etc. The case states "there was no trial, and no wit- 
nesses and no mittimus" when or before he was put in jail by the 
defendant. 

The case is briefly stated, and it does not clearly appear whether the 
defendant returned his prisoner before the justice as he was commanded 
to do, or not;  and if he did, and the justice for any cause was unable 
to hear the case, i t  does not appear that the defendant attempted to carry 
him before the next nearest justice in the county, but that he put him in 
jail on said verbal order. Under these circumstances, we agree with his 
Konor in  ruling that the defendant is guilty of the charge of false im- 
prisonment. The record shows nothing on this occasion to justify im- 
prisonment on the ground of necessity for any purpose. It is of course 
true that after arrest the officer may detain the prisoner until a con- 
venient hour for trial, or for other reasonable cause; for when he has 
brought him before the justice he is in law still in his custody until a 
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discharge, or bail is granted, or an actual co,mmitment to jail by a war- 
rant of the justice. We think a verbal order of the justice sending the 
prisoner to jail is no sufficient authority for the constable, whether made 
before or after the examination. I t  fails to satisfy the statute 
(section 10) if made after, and if made before, i t  is important (458) 
that it be in  writing, showing the reason for the commitment. 
I t  then protects the officer and the jailer, and shows the truth of the 
matter on a subsequent inquiry by habeas corpus or otherwise. We find 
no direct authority for this position-at least, the authorities are unsat- 
isfactory-but we find early English statutes allowing ministerial officers 
to commit to jail, but we have none such which have come to our atten- 
tion. I t  was held in  8. v. Dean, 48 N.  C., 393, that authority to convey 
a prisoner to jail cannot be given by a justice of the peace by par01 to 
one who was not a regular officer; and in 8. v. Parker, 75 N. C., 249, it 
was held that a town constable could not arrest and imprison for a 
breach of a town ordinance. 

PER CURIAM. No error. 

Cited: S. a. Fveeman, 86 N. C., 687. 

STATE v. PICKETT. 

An indictment for obtaining goods, etc., under false pretenses must charge 
not only the false pretense, but must also contain the negative averment 
that the pretense was actually untrue. 

FALSE PRETENSES, tried a t  August Term, 1877, of NEW HSNOVEE 
Criminal Court, before Mearxs, J. 

The bill of indictment was as follows: The jurors, etc., present that 
Joseph Pickett, etc., desiring to purchase a horse of Charles B. Futch, 
agreed to pay him the sum of $80-$30 cash and the balance he 
would secure by a mortgage on a mule to which the title was (459) 
perfectly good, and of which the said Joseph Pickett was the sole 
and only owner, as he alleged, and also on the horse, etc. And the said 
Pickett did then and there designedly, unlawfully, and falsely pretend 
to said Futch that he, said Pickett, was the sole and only owner of said 
mule, and that there was no lien or other ownership existing thereon, 
well knowing the same to be false, by color of which said false pretense 
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he, said Pickett, did then and there obtain of said Futch one horse of 
the value of, etc., with intent, etc. Verdict of guilty. Motion in  arrest 
overruled. Judgment. Appeal by defendant. 

Attorney-Genwral for the State. 
A. T .  and J .  London for defendant, 

READE, J. The indictment charges "that the defendant pretended that 
he was the sole and only owner of said mule, and that there was no lien 
or other ownership existing thereon." There is certainly no crime in 
pretending that the mule was his, because it may all be true. But it is 
also charged that he "designedly, unlawfully, and falsely pretended" it. 
I t  is not specified in what the falsehood consisted. Was he not the "sole 
owner"? Was there some other "ownership" or partnership? Was 
there some "lien" on i t ?  Or in what else did the falsehood consist 2 

The precedents are to the effect that the indictment must not only 
charge that he falsely pretended that the mule was his, but it must con- 
tain the negative averment that it was not his. '(Whereas in truth and 
in fact the said Joseph Pickett was not then the owner of said mule," 
etc., is the form in Archbold's Criminal Pleading. And it is held that 
the indictment is insufficient without it. Rex v. Perrett, 2 M.  and W., 
379. There is error. This will be certified, to the end that the judgment 
may be arrested. 

PER CURIARI. Reversed. 

Cited: S.  v. Farmer, 104 N .  C., 890; S.  v. Carlson, 171 N .  C., 827 

STATE v. ROBERT MUNDAY. 

Indictmen,t-Pnlse Pretense-Sale of Land. 

An indictment for obtaining goods under false pretenses can be maintained 
against one who sells and conveys land for a price, by falsely representing 
it to be free from encumbrances and the title thereto perfect, when the 
land is in fact encumbered with a mortgage, known to the defendant. 

OBTAINING goods under false pretenses, tried at  Fall Term, 1877, of 
W A T A ~ G A ,  before C ~ O U ~ ,  J .  

The bill of indictment was as follows: The jyrors, etc., present, that 
Robert Munday, etc., unlawfully did falsely pretend to one Joseph Moretz 
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that he, Munday, was seized in  fee and possessed of a certain tract of 
land lying (describing the land), and that said Munday had a good title 
to the same free from all encumbrances whatsoever; by means of said 
false pretense, he, the said Munday, did then and there induce said 
Moretz to purchase said land, and by means of said false pretense did 
then and there obtain from said Moretz the sum of $300, with intent 
then and there to cheat and defraud said Moretz of the same, and did 
then and there make and execute to said Moretz a deed in fee to said 
land, with assurances that the title to the same was free from all encum- 
brances; whereas in truth and in fact the said Munday had made, before 
the day of said sale and purchase of the land aforesaid, a good and suffi- 
cient mortgage on said land to one James Winkler to secure the payment 
of $100, which said mortgage has been duly admitted to probate and 
recorded in  the office of the register of deeds in the county aforesaid, 
and constituted, at the time of said sale and purchase by said 
Moretz, an encumbrance on said land and the title thereto, and (461) 
does still constitute an encumbrance on said land, to the great 
damage of him, the said Moretz, to the evil example of all others in like 
cases offending, against the form of the statute, etc. 

After a verdict of guilty was rendered by the jury, the defendant's 
counsel moved sin arrest of judgment. Motion allowed, and Cowles, 
solicitor for the State, appealed. 

Attorney-General for the State. 
G. iV. Folk for the defenaanf. 

READE, J. A. says to B., Here is a tract of land which belongs to me, 
and to which I have a perfect title, free from encumbrances; I will sell 
i t  to you and make you a perfect title for $300. B, says, I will give i t ;  
and he does give it. I t  turns out that A. had no title, or an encumbered 
one. and that he knew it at the time, and intended to cheat and defraud 
B. but of his money; and B. was defrauded. I s  that a false pretense 
indictable in A.? The defendant says i t  is not, because false pretense 
is akin to larceny, and that land is not the subject of larceny, and that 
neither land nor any transaction conveying land is the subject of false 
pretense; and for this, 14. v. Burrows, 33 N. C., 477, is cited, 

I n  that case the defendant had by a false pretense induced the prose- 
cutor to convey to him 20 acres of land, and the charge was "to cheat 
and defraud the prosecutor of 20 acres of land." I t  was held that to 
obtain land by false pretense was a fraud, but that it was not indictable 
under the statute, which embraced only such personalties as were the 
subjects of larceny. How does that affect this case? Here is no charge 
of obtaining land by a false pretense, but of obtaining money by false 
pretense. And surely money is the subject of larceny. 
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I t  is suggested that title to land is often an abstruse question, and 
that one who is not a lawyer, and indeed one who is, may be inno- 

(462) cently mistaken about it, and therefore may be punished for an 
innocent act. Not at  all. A mistake is not indictable. A pre- 

tense is not indictable. A false pretense is not indictable. I t  must be a 
false pretense with intent to cheat and defraud, and which does cheat 
and defraud. 

We were not favored with an argument for, the defendant, and his 
brief refers only to S. v. Buwows. I f  there is any other alleged defect 
in  the indictment, our attention was not called to it, and we have discov- 
ered none, although the indictment is not very well framed. 

There is error in the arrest of judgment. This will be certified, to the 
end that there may be judgment upon the verdict. S. v. Phifer, 65 N.  C., 
321. 

PER CURIAX. Reversed. 

Cited: S. v. Sherrill, 95 N. C., 666; S. v. Burke, 108 N. C., 751. 

STBTE I-. ISAAC H. SMITH. 

Indictment-Forgery-Eaidence-Testiy of Solicitor. 

1. On the trial of an indictment for forgery, charging the defendant with 
having forged an order for $60.07, evidence that the defendant had forged 
an order for any other amount is not admissible. 

2. I t  is error to permit the solicitor for the State to testify in a criminal 
trial without being sworn. 

FORGERY, tried at  Spring Term, 1877, of CBAVEN, before Moore, J. 
No statement of the facts is necessary to an understanding of the 

opinion of this Court as delivered by Mr. Justice Rende. Verdict of 
guilty. Judgment. Appeal by defendant. 

I (463) Attorney-Genera'l for the &ate. 
M .  Dew. Ste?i'ertson for,the defenda'nt. 

READE, J. The indictment charges the defendant with having forged 
an order for $60.07. There was no evidence tending to show that he had 
forged an order for that amount, and of course he ought not to have 
been convicted. 

The only evidence introduced related to two orders, one for $60 and 
the other for $60.27. 
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Whether these discrepancies between the charge and the proof really 
appeared on the trial, or whether they are the result of a careless record, 
we do not know. We are bound by the record. 

One of the witnesses for the State, the solicitor, was permitted to tes- 
tify for the State' without being sworn, the defendant objecting. This 
was error. 

PER CURIARI. 

STATE v. ALEXANDER SHAFT. 

Hiring Out Convicts-Hiring to Wife. 

Under the provisions of chapter 196, Laws 1876-7, the commissioners of a ' 

county hare the power to hire out a man imprisoned in the county jail 
upon a conviction for fornication and adultery, to his wife, upon her 
giving bond with sureties for the price. 

SMITH, C. J., dissenting. 

310~1on. to'remand the defendant to jail, heard at  Fall Term, 1877, 
of BUNCOMBE, before Schenclc, J. 

At Spring Term, 1877, of said court the defendant was convicted of 
fornication and adultery, and sentenced by Judge Furches to imprison- 
ment for six months in the county jail. After the defendant had been 
in  prison about two months, the county commissioners hired him to his 
wife (under Laws 1876-77, ch. 196), who, with her husband and two 
sureties, entered'into a contract with the commissioners to pay $5 per 
month for the unexpired term of said imprisonment. The defendant 
was thereupon released, being required by the contract only to return 
to the jail at  night. Whereupon the solicitor moved to remand him to 
jail, and his Honor, being of opinion that the effect of the contract was 
an  evasion of the law and a prevention of the bona jide execution of the 
sentence, allowed the motion and ordered the defendant to be imprisoned 
for the balance of said term. From this order the defendant appealed, 
and was allowed to give bond for his appearance at  the next term of 
said court. 

Attorney-General for the State. 
No counsel for the defendant. 

RODMAN, J. As this is the first case under chapter 196, Laws 1876-77, 
Tve have carefully considered it. The act makes an important 
change in the treatment of convicts sentenced to imprisonment (465) 



in t11e county jails. I t  authorizes the county cornrnissiorlers o r  such 
other county authorities therein as may be established by law, and 
also the mayor, etc., of cities and towns, undcr such rules and regula- 
tions as they may deem best, to provide for the employment of such 
convicts on the public streets and highways, oil public works, "or othcr 
labor for indioiduals or corporations": Proo~ded, that they shall not 
be detained longer than the term for which they are sentenced, and that 
the sums realized from hiring them out shall be applied to pay the fines 
and costs. 

We need not noticc the provisions in the subsequent sections of the 
act. I t  will occur at  once that the act is not clear as to who shall make 
the regulations, and says nothing as to what is to be done in case the 
county commissioners, and the other county authorities, whoever they 
may be, and the mayor, etc., make different rcgulations. No question 
upon that, however, arises in this case, for here the county comrnissioners 
alone have acted. 

At Spring Term, 1877, of Buncombe the defendant was convicted of 
fornication and adultery, and sentenced to be imprisoned for six 
months. After having been in prison for about two months, the couilty 
comrnissioners hired him out to his wife for the remaining four months 
of his t e r n  at $5 per month, requiring (or allowing) him to return to 
the jail e\iery night. The wife gave what purports to be her bond (which 
the husband signs al'so), with two sureties, agreeing to pay the $5 per 
month, or at that rate for the time that Shaft might work. The pro- 
ceeding seems to conform to the act, and it is not said to be irregular, 
except in that he was hired to his wife. On this point it is said that her 
contract was void. So it was; but her sureties were bound. Again it 

is said, that to permit the wife of a prisoner to hire him is sub- 
(466) stantially to allow him to escape punishment. That may sonie- 

times be SO; and it may be so even when the person who hires 
him is not his wife. And, on the other hand, if the master be a harsh 
one, the service mag be a severer punishment than simple imprisonment. 
But neither the Superior Court nor this Court can annul a hiring by 
the county conimissioners because it is suggested that thc mastcr may be 
or is eithcr too kind or too hard. The selection of the mastcr is confidcd 
to the commissioners. The idea of the Attorney-General is, and per- 
haps that of the judge below was, that the punishment was evaded. But, 
considering the nature of the defcnknt's crime, it may be that the com- 
missioners ingeniously devised to aggravate the punishment by arming 
his wifc, in addition to the usual and acknowledged powers of a wifc 
i n  nrch cases, with those of a master paying for his work, and entitled 
thereby to keep him in sight and hearing. I n  this view, the permission 
to return to the jail after sunset and remain until sunrise looks like a 
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merciful alleviation of what would otherwise have been a cruel and un- 
usual punishment. 

The actual effect of the act in  the present case may be taken to be to 
commute imprisonment into the payment of $20, if the costs amount to 
so much. The Legislature may certainly do this if it thinks proper, and 
in many cases where the offense is petty, the propriety of doing so would 
be generally conceded. But i t  will be as generally conceded that there 
are cases in which the only adequate punishment is actual imprisonment. 
"In arcta e t  sakva custodia." The Legislature may see fit to amend the 
law by leaving it to the judge to say in his sentence mhether the prisoner 
may be hired out or not, or by allowing the hiring only when the pris- 
oner shall be in prison for nonpayment of a fine. 

We think that the judge erred in  undertaking to annul the action of 
the county commissioners, and his order to that effect must be reversed. 

SMITH, C. J., dissenting: Not being able to concur with the (467) 
other members of the Court in their construction of the act of 6 
March, 1877, as applicable to the facts of this case, I propose briefly to 
state the reasons for* dissent. 

This first section of the act authorizes county commissioners and the 
mayor and intendant of cities and towns in the State to provide, "under 
such rules and regulations as they may deem best for the employment on 
the public streets, public highways and public works, or other labor for 
individuals or corporations, of all persons imprisoned in  the county 
jails of their respectire counties, cities, and towns, upon conviction of 
any crime or misdemeanor, or who may be committed to jail for failure 
to enter into bond for keeping the peace, or for good behavior, and who 
fails to  pay the costs which he is adjudged to pay, or to give good and 
sufficient security therefor." I t  further requires the moneys realized 
"from the hiring out of such persons" to be applied to the "fine and costs 
in cases of conviction." The third section declares "that the party in 
whose service such convicts may be, may use the necessary means to hold 
and keep them in custody and to prevent their escape." 

The object of the act is not so much to substitute outdoor remunera- 
tive labor in place of close confinement as a preferable mode of punish- 
ment, as i t  is to provide for the fine and costs of prosecution, and relieve 
the public treasury of a burden. I t  allows only a hiring out for such 
period within the limits of the sentence as will raise the necessary 
amount. A different construction would confer upon these officers a 
discretionary power by which the authority to punish by imprisonment, 
vested in  the courts, could be entirely neutralized and its exercise 
defeated. I t  is obvious this effect was never intended by the General 
Assembly, and their purpose was only to make the labor a subsidiary 
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(468) punishment so far  as was necessary to pay these charges. When 
such hiring takes place, the legal relation of master and servant, 

with enlarged powers to the former, is created between the hirer and 
the person hired, with the right of personal control over the latter. 
I t  cannot be supposed that the act contemplated such relation between 
the wife and the imprisoned husband, nor are any persons embraced in  
its general terms except such as can legally enter into the contract by 
which the relation is  formed. 

There are, in my opinion, insuperable obstacles to a construction . - 

which extends the provisioils of the act to the case before us : 
1. The wife, by reason of the coverture, has no capacity to enter into 

a contract with the public authorities by which the relation is created. 
She cannot assume the personal obligations, and consequently cannot be 
invested with the powers involved in the relation. Nor is the difficulty 
obviated by the bond with sureties, because the rights conferred over the 
convict are personal to the wife, and she must be capable of exercising 

' 
them. The bond is a security merely for enforcing the contTact. 

2. The effect of such hiring of the prisoner to his wife would be to 
subvert the marital relation and the upon which domestic har- 
mony is secured, and tend to introduce an irrepressible conflict. 

3. I t  is forbidden by public policy, and inconsistent with the peace 
and good order of society. 

For  these and other reasons, the act should not be interpreted to em- 
brace the case before us, but its general terms should be understood as 
confined to persons who can lawfully enter into the contract, and take 
and exercise the authority it gives. The judge therefore, in my opinion, 
was right in trcating the transaction as evasive of the law and null, and 
in ordering the prisoner to serve out the unexpired residue of his term. 

PER CURIAM. Reversed. 

Cited: S. v. Sneed, 94 N. C., 808. 

(469) 

STATE v. JAMES KEESLER. 

I nd i c tmen t -1  ncest. 

Incest is not an indictable offense in this State. 

INDICTMENT for incest, tried at  Fall Term, 1877, of CHEROKEE, before 
Furches, J .  
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The defendant was charged with having had an improper intercourse 
with his own daughter, and was found guilty by the jury, and upon mo- 
tion of the defendant's counsel, his Honor arrested the judgment upon 
the ground that the bill of indictment did not charge a criminal offense, 
and Tate, solicitor for the State, appealed. 

Attorney-General for the State. 
S o  counssl for the defendant. 

BYNUN, J. The defendant is indicted for incest. This offense was 
not indictable at common law, and as we have no statute in this State 
declaring i t  to be a criminal offense, this indictment cannot be main- 
tained. I t  is related that in the time of the commonwealth in England, 
when the ruling powers found it for their interest to put on the semblance 
of extraordinary strictness and purity of morals, incest and willful 
adultery were made capital crimes; but a t  the restoration, when men 
from the abhorrence of the hypocrisy of the late times fell into a con- 
trary extreme of licentiousness, i t  was not thought proper to renew the 
law of such unfashionable rigor; and these offenses have been ever since 
left to the feeble coercion of the Spiritual Court according to the canon 
law. 4 Bl., 64; 2 Tomlin L. D., 160; Bish. Stat. Cr., secs. 725, 728; 
Bish. Mar. and Div ,  sew. 313, 315. 

I n  most of the States of the Union incest is made an indictable (470) 
offense by statute. Perhaps its rare occurrence in this State has 
caused the revolting crime to ,pass unnoticed by the Legislature. 

PER CURIAM. Affirmed. 

Cited: S.  v. Laurence, 95  N. C., 660; S. 21. Cutshall, 109 N .  C., 774. 

SOTE.--T~~S was cured by chapter 16, Laws 1879, now Revisal, 3351, 3382. 

STATE v. WILLIAM PATTERSON. 

011 the trial of an indictment for larceny, it was in evidence that lint cotton 
was stolen from certain bales on the platform of a warehouse; that on 
the night of the larceny four bags containing cotton like that stolen were 
found near-by, two of them hidden; that the defendant on the same night 
was seen near the warehouse, behind some wood; that about one month 
afterwards two bags (containing lint cotton like that stolen), similar in 
all respects to the bags found near the warehouse, were found concealed 
in defendant's possession: Held, that there was sufficient evidence to 
warrant a verdict of guilty by the jury. 

315 
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LARCENY, tried at  January Special Term, 1878, of N~ETHAMPTON, 
before McTCoy, J. 

The defendant was indicted in two counts, onc for larceny of, and the 
other for felonious receiving, 40 pounds of lint cotton, the proper* of 
the Seaboard and Iioanoke Railroad Company. 

On the trial the State introduced witnesses who testificd to the follow- 
ing facts: On the night of 22 December, 1877, lint cotton was 

(471) taken from certain bales of cotton in  possession of the company 
for transportation, while on the platform of the company's ware- 

house. On ihe same night four guano bags filled with lint cotton, and 
bearing the mark "W. C. G. and Special Compound," were found, two of 
them hidden under a freight car that stood on a turn-out near-by, and 
two others on thc track of the road. The defendant was seen the same 
night behind some cordwood near thc place, and was also recognized by 
his voice. 

On 18 January following, by the dhfeudant's direelion, some seed 
cotton was removed from a crib in his possession and about one mile 
distant from the warehouse, and while being removed two guano bags 
of lint cotton were discovered hidden under the seed cotton. The cotton 
in  these bags, as well as the bags themselves and the marks on then?, 
corresponded with those found near the warehouse on 22 December, as 
stated. 

The defendant insisted that there was no evidence to go to the jury 
on which they were warranted in finding the defendant guilty of either 
charge. The objection was overruled, the evidence submitted to the 
jury, and a verdict of guilty rendered. Judgment. Appeal by defendant. 

Attorney-Gerae~al  for  the   stat^. 
S. J. Wright for thp defendant .  

SMITH, C. J., after stating the facts as above: The only question aris- 
ing on the record for us to consider is, Was there any evidence of the lar- 
ceny, or of the felonious rcceioing, which warranted the conviction of 
the defendant ? 

If there was no evidence, or if the evidence was so slight as not reason- 
ablv to warrant tllc inference of the defendant's guilt, or furnish more 
than material for a mere suspicion, it was error to leave the issue to be 
passed on by the jury, and they should have been dirccted to acquit. 

Cobb v. Foglernnn, 23 N .  C., 440; X. v. Williams, 47 N. C., 194. 
(472) I f ,  however, there was evidence proper to be submitted to the 

jury, the jury alone must weigh and determine its credibility and 
suffici~ncy to establish the fact in dispute. I t  is of the highest irripor- 
tancr in the adminisiration of the law, alike in civil and criminal trials, 
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that the respective and well marked functions of the judge and jury be 
kept separate and distinct, and in their exercise neither one be allowed 
to interfere with the other. 

The question now presented is this, Do the facts proved, if believed 
by the jury, reasonably warrant the inference deduced from them of the 
defendant's guilt? We are of the opinion that the evidence was properly 
left to the jury, and that i t  is not so defective as to authorize the Court 
on that account to disturb the verdict. I t  was proved that lint cotton 
was stolcn from some Gales on the platform of the company's warehouse 
on the night of 22 December, and four bags containiilg cotton like that 
taken from the bales were found near the place, some on the track and 
some hidden under a freight car. The defendant was there at the time, 
and was seen behind a pile of wood. About a month afterwards two 
bags, in  all respects similar to the other four and with the same marks 
upon them, filled with the same sort of cotton, were found concealed 
in a crib in possession of the defendant, under some seed cotton, about 
a mile from the warehouse; and, so far  as appears to us, no explanation 
is given by the defendant. 

I t  was not, in  our opinion, an unreasonable cordusion of the jury 
that the cotton discovered in  the defendant's crib was part of that stolen 
from the bales; and if so, that i t  was stolen by the defendant. I f  the 
identity of the cotton be conceded, the fact of its being found in his crib 
covered up and concealed under other cotton, with the other concurring 
evidence, tends strongly to establish the truth of the charge. Thc posses- 
sion of stolen property recently after the theft, and under circulnstances 
excluding the intervening agency of others, affords prcsurnptive 
evidence that the person in  pos.;ession is himself the thief, and (473) 
the evidence is stronger or weaker, as the possession is nearer to 
or more distant from tke time of the com&ission of the offense. S. v. 
Jones, 20 N. C., 122; S.  v. Johnson, 60 N.  C., 151. And such evidence 
rnust be left to the jury to weigh and consider in determining the ques- 
tion of the defendant's guilt. S. t.. Lytle, 27 N. C., 5 8 ;  S. v. Williams, 
47 N.  C., 194; 8. v. Shuw, 49 N. C., 440. 

I n  8. 2). Kent, 65 N. C., 311, the facts of which were not unlike those 
of our case,  read^, J., referring to the exception taken that the bacoll 
found was not sufficiently identified as the bacon stolen, says: "There 
was, however, evidence that the bacon found was the bacon stolen. The 
prosecutrix testified that her bacon was' unsmoked and had a yellow 
mould on it. The bacorl found was unsinoked and had a yellow mould 
on it, and she believes it was hers. And the defendant pointed out the 
place where the bacon was found and'spoke of it as hers." 

The evidence in the case was properly left to the jury, and of its 
sufficiency to prove to t-heir satisfaction the guilt of the defendant, they 
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alone must determine. The judge who tried the cause had power to set 
aside the verdict if in his opinion injustice was done to the defendant. 
H e  has not thought proper to do so, and we cannot disturb the verdict. 

PER CURIAM. No error. 

Cited: S. v. Waller, 80 N. C., 402; S. v. Nntthews, ib., 424; Brown 
v. Kinsey, 81 N. C., 250; R. R. v. Morrison, 82 N. C., 145; Codner 1;. 
Bizzell, ib., 393; S.  v. Bryson, ib., 579; S. v. Bryson, 82 N. C., 579 ; 
S. v. Rice, 83 N. C., 663; S. v. James, 90 N. Ct, 705; S. v. Atkinson, 
93 N.  C., 523; S. v. McBryde, 97 N.  C., 396; S. v. Turner, 119 N. C., 
848; 8. v. McRae, 120 N. C., 609; S. v. Gragg, 122 N. C., 1091. 

STATE v. JAMES NEEDHAM. 

I'ndictmemt-Larceny-Evidence-Conf essions. 

On a trial for larceny, the court below ruled out certain confessions of the 
defendant offered in evidence by the State, which had been made on the 
preliminary trial before a justice of the peace, because the defendant had 
not been put on his guard as Pequired by law; the State then offered in 
evidence certain other confessions made voluntarily by the defendant 
shortly after the trial before the justice without the offering of induce- 
ments or threats, which evidence the court below admitted: Held, not 
to be error. 

LARCENY, tried at Fall Term, 1877, of RANDOLPH, before Buxton, J. 
The defendant was charged with stealing a horse, and upon the trial 

his Honor admitted evidence of confessions madehy the defendant under 
the circumstances embodied in the opinion of this Court delivered by the 
Chief Jwticc'. Verdict of guilty. Judgment. Appeal by defendant. 

Attorney-General for the State. 
No counsel for the defendand. 

SMITH, C. J. The indictment against the prisoner contains two 
counts: one charging the larceny of a horse, the other, the felonious 
receiving. The jury rendered a verdict of guilty of larceny. 

The only point made on the trial and on the record presented for re- 
view is as to the admissibility of certain confessions of the prisoner 
allowed to be proved before the jury. I t  appears that on the prelim- 
inary examination before the justice of the peace, the prisoner was asked 
if he was guilty of the charge, and in reply, he.made statements tend- 
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STATE 2). NEEDHAM. , 

ing to criminate himself. These statements, on objection of (475) 
prisoner's counsel, were excluded by the court, upon the ground 
that he had not been instructed and put on his guard as required by law. 
Bat. Rev., ch. 33, secs. 22, 23. A witness present at  the examination 
testified that he heard no inducements held out to the prisoner to con- 
fess. Another witness testified to two interviews with the prisoner- 

. one, on Sunday night after the egamination, and the other, a t h i s  (pris- 
oner's) request on Monday morning following; at both of which certain 
confessions were made which the State proposed to prove. The witness 
swore that no inducements were offered, nor threats made, and that the 
prisoner made the confessions freely and of his own accord. The evi- 
dence was objected to, upon the ground that the prisoner had already 
implicated himself before the justice, and i t  was to be presumed that 
the same influence which prompted the confession there made, and ruled 
out by the court, continued to operate on his mind; and that to render 
the evidence competent, it must be shown that he had been previously 
informed that the statements he had made before the iustice could not 
be used against him, and the influence that induced them thus removed. 

The court ruled that the declarations made before the justice were 
incompetent, not because they were not voluntary, but that they had 
been received in disregard of the requirements of the statute; and 
allowed the confessions made to the witness to be given in evidence to 

v 

the jury. To this the prisoner excepts; and the sole question before us 
is as to the admission of the evidence. 

The Court is  of opinion that the evidence was properly received. ~ i e  
confession was proved to be voluntary, and made without the exercise 
of any influence appealing either to the hopes or fears of the prisoner. 
This is not a case falling under the rule, that a confession shown to have 
proceeded from an improper influence is not only itself incompe- 
tent, but all subsequent confessions which are presumed to flow (476) 
from the same source are eauallv SO, and these will not be re- 
ceived until i t  is made to apiear  "that' the vitiating influence has ceased 
to act upon the prisoner's mind. S. v. Gregory, 50 N. C., 315; S, v. 
Scates, ibid., 420. Here, there is no evidence of the exercise of undue 
influence over the prisoner at  any time to induce him to confess, and 
the statement to the justice was not rejected on that ground, but because 
the provisions of the statute were not observed. "A free and voluntary 
confession," said Ewe,  J., "is deserving of the highest' credit, because i t  
is presumed to flow from the strongest sense of guilt." 1 Qreenl. Ev., 
sec. 219. And even if the confession is made by one in custody, i t  being 
his own unbiased act, may be proved. S.  v. Jefferson, 28 N.  C., 305. 
The court acted right in admitting the evidence. 
PER CUEIAM. No error. 
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(477) 
STATE v. ANTHONY MEACHAM. 

Indictvr~ent-Larceny-Eoidence-Judge' Charge. 

On a trial for larceny, where the defendant who was charged with stealing 
ir hog contended that certain lwrk found in his house was part of a hog 
of his own, and two of his children tQstified that thc defendant had killed 
a hog of his own the day before the pork was found, it was error for 
the court to instruct the jury "that thrre was no evidence that the hog 
was the property of any oue except the prosecutor." 

LARCENY, tried at Fall Term, 1877, of RICHMOND, before Seymour, J. 
The defendant was charged with stealing a hog, and that part of the 

casc bearing upon the point decided by this Court is as follows: "The 
defendant contended that the pork (which was found in defendant's 
house by virtue of a search warrant obtained by the prosecutor) was part 
of a hog of his own, and introduced two of his children who testified 
that he had killed a hog of his own the day before." His Honor charged 
the jury that they must be satisfied that the pork found in defendant's 
possession was stolen, that defendant was connected with the stealing, 
and that the stolen hog was the one lost by the prosecutor. After retir- 
ing, the jury came into court for further instructions; and one of the 
jury stated that they had agreed upon the two first points, but that one 
of them doubted whether the hog was proved to be the property of the 
p~osecutor. I n  reply, his Honor stated that the question was one of 
fact which they must determine, and after recapitulating the evidence, 
added: "And there is no evidence that the hog was the property of any 
one except the prosecutor." To this last remark the defendant excepted. 
Verdict of guilty. Judgment. Appeal by defendant. 

(478) Attorney-General for the Xtatc. 
iVo counsel for the defendant. 

READE, J. Fresh pork, cut up and unsalted, being found in the house 
of defendant, and the qucstion being whether it was his own meat or 
whether he had stolen the hog out of which i t  was made, and there being 
no evidence tending tc show that he had stolen the hog out of which i t  
was made, the defendant introduced two members of his family who 
swore that the defendant had Billed one of his owrl hogs for pork the 
day before. His  Horior instructed the jury that there was no e o i d e n c e  
t,hat the meat found was the meat of the defendant. I n  this there was 
error. 

PER CURIAM. V e n i r e  dc novo. 



N. 0.1 JANUARY TERM, 1878. 

STATE v. HIRAM JENKINS. 

Indictment-Larceny. 

In an indictment for the larceny of certain meat belonging to a railroad com- 
pany, the property was laid in a depot agent of the company, who had 
possession and control of it for the company for the use of its hands: 
Held, that the indictment is defective. The property should have been 
laid in the railroad company, the agent in such case not being a bailee. 

SMITH, C. J., and RODMAN, J., dissenting. 

LARCENY, tried at  E'all Term, 1877, of BURKE, before Schenck, J. 
The, defendant waa charged with stealing meat, and the property was 

laid in  W. B. McDowell, the depot agent, at Morganton, of the Western 
North Carolina Railroad Company. After the testimony was closed the 
defendant's counsel asked the court to charge the jury that the in- 
dictment could not be sustained, because the ownership of the (479) 
property was in  the railroad, and not i n  the agent. This was de- 
clined, and the defendant excepted. Verdict of guilty. Judgment. ,$p- 
peal by defendant. 

Attorney-General for the State. 
A .  C. Avery and G. N .  Folk for the defendant. 

READE, J. The only question which it is necessary to consider is, 
whether the property in  the goods stolen is properly laid in the indict- 
ment. 

I t  is settled by all text-writers, and it is familiar learning, that the 
property must be laid to be either in him who has the general property 
or in  him who has a special property. I t  must at all events be laid to be 
in  some one who has a property of some kind in the article stolen. I t  is 
not sufficient to charge it to be the property of one who is a mere servant, 
although he may have had the actual possession at  the time of the 
larceny, because, having no property, his possession is the possession of 
his master. These are the only general principles that can be laid down, 
and any given case must be governed by them. 

I n  this case the meat stolen belonged to the railroad, and was in its 
possession in its depot house, for the purpose of feeding its hands. The 
property is  not laid to be in  the railroad, but in its depot agent, who had 
nothing to do with i t  and did nothing with it except to give it out to the 
railroad hands to eat. His testimony was that he was "the agent 
at  the depot and had possession and control for them, as their (480) 
bailee, of the bacon alleged to have been stolen by defendant; that 
on Friday evening he issued rations of bacon to the railroad hands, and 
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in  the hogshead where the bacon was, he left one and a half sides of 
bacon loose; and that he locked the depot and took the key," etc. 

I t  is true, he says he was their bailee; but what is a bailment is a 
question of law, and the facts which he states do not make him a bailee. 
A bailee has a special property in the thing bailed. He  does not pretend 
that he had any property in  it, or that he llcId it for any use of his own. 
H e  states expressly that he was the railroad's agent and had possession 
and control of the meat " fo r  them." I t  was in their house, for their use, 
to feed hands, and was issued to their hands by their agent or sewant. 
The agent himself might have committed larceny of the bacon, which 
could not have h e n  the case if he had been the bailee. 

I t  has been decided in this Court that one who gets staves on my land 
on shares may steal then1 before they are divided. So an overseer 
who is to have a part of the crop for his wages. So with a cropper. 
So with a clerk in  a store. So with a servant or agent of any kind who 
has no p r o p e ~ t y  in the thing stolen, although he may have the posses- 
sion. I t  is otherwise if he has a property, general or special. A. is the 
general owner of a horse; B. is the specid owner, having hired or bor- 
rowed it, or taken i t  to keep for a time; C. grooms i t  and keeps the 
stable and the key, but is a mere servant and has no property at  all. I f  
the horse be stolen, the property may be laid to be either in A. or B., 
but not in C., although he had the actual possession and the key in his 
pocket. 

Why was not the property laid in the railroad? Then there could 
have been no difficulty. Or there might have been two counts, if  

(481) there was any uncertainty. 
PER CURIAM. v e n i r e  de novo. 

Ci ted:  S. v. Patr ick ,  79 N .  C., 656; S. v. Allen,  103 N. C., 434; S. v. 
Carter ,  113 N. C.,  64-1. 

STATE: v. B'OARD KRIDER AKD OTIXERS. 

1. Fish are not the subject of larceny unless reclaimed, confined, or dead, 
and valuable for food or otherwise. 

2. An indictment for larceny which charges the defendant with having stolen 
"five fish," and fails to allege any of the conditions which render fish the 
subject of larceny, is fatally defective. 

3. In an indictment against two defendants it is improper to examine each 
defendant against the other before the grand jury for the purpose of 
obtaining a true bill against both. 

322 
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LARCENY, tried at Fall  Term, 1877, at  DAVIE, before Cox, J. 
The defendants were charged with stealing fish. The jurors, etc., pres- 

ent, that (defendants), etc., five fish of the value, etc., of the goods, etc., 
then and there being found, did feloniously steal, take, and carry away, 
against, etc. The nakes  of both defendants were indorsed on the bill of 
indictment as witnesses, one against the other, and i t  was insisted by the 
counsel for defendants that to make codefendants witnesses against each 
other before the grand jury was not warranted. No objection was made . 
i n  the court below as to the sufficiency of the bill, but the point was taken 
on the argument here. Verdict of guilty. Judgment. Appeal by de- 
fendants. 

Attorney-General for the State. 
J .  M.  Clement and W .  H. Bagley for the defendants. 

(482) 

FAIRCLOTH, J. The defendants were indicted and convicted for steal- 
ing "five fish," of the goods, etc. Wild animals are not the subject of 
larceny, unless reclaimed, confined, or dead, and are valuable for food 
or  otherwise. S. v. House, 65 N. C., 315. 

Fish are the subject of larceny only under the same conditions as ani- 
mals, and the bill of indictment is fatally defective in  failing to allege 
any  of those conditions, and no amount of proof can supply the defect. 

All the books agree that if fish are confined in  a tank or otherwise, so 
that  they may be taken a t  the pleasure of him who has thus appropriated 
them, then they are the subject of larceny. "Fish confined in a net or 
tank are sufficiently secured; but how, in a pond, is a question of doubt, 
which seems to admit of different answers, as the circumstances of par- 
ticular cases differ." 2 Bish. Cr. L., sec. 685; 1 Hale P. C., 511; Fos- 
ter's Crown Law, 366. 

An English statute, 5 Geo. 111.) ch. 14, made it indictable to steal fish 
from a river, in any inclosed park. I n  a case under this statute, "where 
the'defendant had taken fish in a river that ran through an inclosed park, 
but i t  appeared that no means had been taken to keep the fish within 
that  part of the river that ran through the park, but that they could pass 
down or up the river, beyond the limits of the park, at their pleasure, the 
judges held that this was not a case within the statute." Rex v. Corro- 
dice,  2 Russell, 1199. This is sufficient for our case; but it appears 
from the record that there are two defendants, and that a true bill 
was obtained by examining each one before the grand jury against 
the other. We will call the attention of solicitors and the profession 
t o  the question whether there is any authority for such practice. At 
present we are aware of none. I t  probably arose from a loose 
eonstruotion of the act of 1866, on the law of evidence. I t  is ob- (483) 
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jectionable, a n d  i n  t h e  absence of positive s tatutory enactment cannot be 
permitted. 

Le t  th i s  be certified, t o  t h e  end t h a t  judgment be arrested. 
PER CURIAM. Reversed. 

Ci ted:  8. I ) .  Patriclc, 79 N.  C., 656; 8. v. Bragg,  86 N. C., 691; 8. v. 
Crumpler ,  88 N .  C., 650; S. v. Frizell ,  111 N. C., 723; S. v. Coates, 130 
N. C., 703; 8. v. Bur10"1~, 138 N. C., 577. 

 NOTE.-%^ Laws 1883, ch. 137, see. 5, now Revisal, 2478. 

STATE v. JOHN R. CAVENESS. 

Indictment-Larceny-Trial-Eviderzce-Judge's Charge-Argument 
of C o u n s e d E e c e i v & a  Stolen. Goods. 

1. It is not permissible for a witness, introduced to impeach another witness, 
to  be asked concerning him, "From his general character in  the neigh- 
borhood, would you believe him on oath?" 

2. A judge in his charge to  a jury is not required to  recapitulate collateral 
evidence testified to  on the trial. 

3. It is too late after verdict to except t o  the omission of the court to re- 
capitulate to  the jury any evidenc'e adduced on the trial. 

4. This Court will not undertake to supervise the discretionary powers of 
the court below over the argument of counsel, unless it clearly appears 
that  such discretion has  been abused. 

5. Where on the trial of a n  indictment for larceny the counsel for  the State 
below argued to the jury "that a t  some time or other, possibly one of 
them might be compelled to  have a suit for property upon which he relied 
for subsistence, and the person with whom he was i n  litigation might 
seize and detain it, a s  the defendant had done i n  this case; that they 
must remember that  a t  some time one of them might be placed in the 
circumstances of the prosecutrix, and a s  they would expect justice them- 
selves, so they must mete i t  out to the prosecutrix," when he mas stopped 
by the court:  Held, not to be error. The court could hardly have done 
less, and was not required to  do more. 

6. An exception to improper remarks made by counsel in  argument to a jury 
should specify what was m i d ;  otherwise, this Court cannot see that any 
prejudice resulted from the irregularity. 

7. On a trial for larceny the counsel for the State in  his argument to the 
jury said, "that if the judge had believed that  the defendant had made 
out a fair claim to the property, he would have directed a verdict of 
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acquittal without their leaving the box; but as he had not done so, the 
judge must not have believed that a fair claim to the property had been 
shown by the defendant." This passed unnoticed by the judge then, and 
in his charge. When the jury returned with a verdict of guilty, and 
on being polled three of them did not concur, the judge informed them 
"that he had no opinion of his own, and that it was improper for the 
copnsel so to have represented him": Held to be error. The remarks 
of the counsel were improper, and the attempted correction of them by 
the coirt came too late. 

8. On the trial of an indictment for larceny, containing a count for receiving, 
etc., the court charged the jury, a t  the request of the defendant, "that i f  
they believed that the defendant, although he may not have taken the 
property himself, but, finding i t  at  his house, detained it under a claim 
of right, he cannot be convicted on the second count," but added "that 
such claim must be a bona fide claim, that is, a claim made in good faith, 
a claim believed in by himself, and not a mere sham claim or pretense 
of a claim": Held, not to be error. 

9. To render a defendant guilty of receiving stolen property, etc., he must 
know at the moment of receiving it that it has been stolen, and he must 
at the same time receive it with felonious intent. 

LARCENY, with a count for receiving, etc., tried at  Fall Term, 1877, of 
RANDOLPH, before Buxton ,  J. 

The defendant was charged with stealing a horse and mule, the prop- 
erty of Mary E. Bray, or receiving the same knowing them to have been 
stolen. The exceptions taken upon the trial are embodied in the opinion 
of this Court, delivered by M r .  Justice Bymm. Verdict of guilty. 
Judgment. Appeal by defendant. 

A. W .  Tourgee m d  J.  T.  Morehead, who  prosecuted in the court be- 
low, appeared w i t h  the  Attombey-General for the State. 

J .  N .  Staples for the defendant. 

BYKUM, J. This case is before us on the appeal of the defendant from 
the refusal of the court below to give him a new trial for alleged errors, 
which we will specify and dispose of in  their order. 

First exeeption: The character of the prosecuting witness was (486) 
impeached by the defendant. A witness examined for that pur- 
pose testified that he was acquainted with the general character of Mary 
E. Bray, and that i t  was bad. He was then asked the question, "From 
her general character in the neighborhood, would you believe her on 
oath?" The answer was objected to by the State, and ruled out by the 
court. I n  that ruling there was no error. This question of practice has 
been settled in this State for over twenty years, and, as settled, has been 
acted upon by the profession uniformly ever since the decision of thr 
Court in  Hooper v. Moore, 48 N.  C., 428. We are aware that there are 
conflicting decisions in other States and countries upon the admissibility 
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of such a question and answer, but we adhere to our own decisions as 
being founded on the better reason, and because it  is the decision of our 
own Court. 

Second exception: That while the judge in his charge to the jury 
recapitulated all the circumstances relied on by the State, he ornittcd 
several of the most important relied on by the defendant. 

These several facts which were omitted by the judge are ehumerated 
in  the exception, and of them i t  is only necessary to remark, that they all 
are collateral to the main issues on trial, and that the case states that 
they were fully commented on i n  the argument. The court permitted the 
parties to raise immaterial issues, and as a consequence to take a wide 
range in the introduction of collateral testimony. But for finding a bill 
of indictment i n  the record, it would be difficult to gather from it' that a 
person had been on trial for larceny and receiving stolen goods. AS 
tried, i t  was essentially a civil action to t ry  the title to a mule and colt, 
in  which the case was made principally to turn upon side issues, to wit, 
the adultcry and fraudulent bankruptcy of the defendant. Thc judge 

was therefore right in  passing by all evidence not strictly relevant, 
(487) as only calculated to distract and mislead, and in directing the 

minds of the jury to the evidence material to the true issues. 
This we think he did fairly and with sufficient fullness. I t  is preposter- 
ous to expect a judge in summing up to repeat all the evidence adduced in 
a prolonged trial. The law gives general directions only, as to the man- 
ner and substance of his charge, necessarily leaving to him a large dis- 
cretion in  the particulars of it, the exercise of which must depend upon 
and be governed by the exigencies of each particular case. That this 
discretion may not be abused, it is the right and duty of counsel, before 
or during the charge and before the jury shall be sent out to consider of 
their verdict, to ask for such instructions to the jury, both as to evidence 
improperly omitted and that which has been stated correctly, and to 
declare and explain the law arising thereon. Fairness to the judge, as 
well as thc duc and orderly administration of justice, requires that his 
attention should be called to all errors and on~issions in stating the evi- 
dence, before i t  is too late to correct them-that is, before the jury retire 
from the box, and certainly before the verdict is returned. The excep- 
tion we are considering w& not made until after the rendition of the 
verdict. The exception came too late, unless i t  can be made clear to this 
Court that the error or omission amounted to an error in  law. Nothing - 
of the kind appears here. I t  ul~fortunately occurs frequently, and per- 
haps i t  occurred in  this case, that counsel do not discover the shortcom- 
ings of the judge until the verdict comes in-against them. This excep- 
tion is overruled. X. v. Moses, 13 N .  C., 452; Ximpson v. Blount, 14 
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N. C., 34; 8. v. Scott, 19 N. C., 35; S. v. Haney, 19 N. C., 390; Boykin. 
Y. P e r ~ y ,  49 N. C., 326. 

Third and fourth exceptions: The defendant had conveyed the land 
on which she lived to the prosecutrix, and in her examination she was 
allowed to testify that the conveyance was made before he went into 
bankruptcy. The prosecution, under objection, was then allowed to ask 
the prosecutrix if the defendant's indebtedness to her was any 
part of the consideration of the deed, and she answered that it was (488) 
not. I t  does not appear at  whose instance the evidence as to the 
conveyance of the land was brought out, but as i t  was wholly immaterial, 
and was not objected to, i t  was not error to allow the witness to explain 
the whole transaction. And so the a rpment ,  founded on that evidence, 
though i t  might1 properly have been arrested by the court, was a matter 
within i ts discretion to allow or disallow, under all the circumstances of 
the case. This Court will not undertake to supervise that discretionary 
power, unless i t  clearly appears to have been abused, and to the prejudice 
of the defendant. I t  does not so appear. 

Fifth exception: The counsel for the State used this argument to the 
jury: "That at some time or other, possibly one of them might be cornr- 
pelled to have a suit for property upon which he relied for subsistence, 
and the person with whom he was in litigation might seize and detain 
it, as the defendant had done in this case; that they must remember that 
at  some time one of thern might be placed in the circumstances of the 
prosecutrix, aud as they would expect justice thrmsdves, so they must 
mete i t  out to the prosecutrix." The judge here stopped the courlsel, 
and told him he must not appeal to the fears or prejudices of the jury. 
The judge could hardly have done less, and we think he was not rcquired 
to do more. The rebuke was well timed and sufficient. The State, prop- 
erly represented, never asks that one of her citizens shall bc either con- 
victed of a high crime or imperiled in his trial by appeals to the passions 
and selfish private interest of the jurors. Her prosecutions are placed 
upon higher grounds; the evidence should be legal a i d  pertinent, fairly 
and impartially stated to the jury, and the deductions and argument 
therefrom legitimate and candid. 

Sixth exception: One Alfred Caveness was sworn as a witness for the 
defendant, but not examined by him; and was tendered to the 
State. The State's counsel proposed this question: "Upon a (489) 
trial at  Ashboro some time ago, in which the defendant was a 
party and Mary Bray, the prosecutrix, a witness, did you not hear the 
defendant prove her to be a woman of good character 2" The question 
was excluded and the witness stood aside and not further examined. I n  
his argument to the jury the State's counsel '(adverted to the question 
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propounded, the proposed proof and the objection thereto by the defend- 
ant." Upon objection to such comments by the defendant, the prosecut- 
ing counsel desisted, and the judge neither then interfered nor did he 
correct or allude to i t  in  his charge. When the witness was made to 
stand aside for the reason assigned, i t  was for all the purposes of the 
trial as if he llad never been introduced; and any allusion to the fact 
for the purpose of drawing inferences unfavorable to the defendant was 
altogether improper; and if i t  had appeared that in fact such unfavor- 
able deductions had been drawn and impressed upon the jury, without 
any interference or correction by the judge when his attention had been 
called to it, i t  would have constituted error. But unfortunately for the 
defendant, the exception does not specify what was said by the State's 
counsel, so that this Court can see that he was prejudiced by the irregu- 
larity. That is 'always necessary. 

Seventh exception: I n  the argument to the jury, the counsel for the 
State said: "That if the judge had believed that the defendant had made 
out a fair claim to the property, his Honor would have directed a ver- 
dict of acquittal without their leaving the box; but as he had not done 
so, the judge must not have  believed that a fair  claim of property had 
been shown by the defendant." This passed unnoticed by the judge then, 
and in  his charge to the jury. But when the jury returned with a verdict 
of guilty, and on being polled, three of the number did not concur, the 

judge then for the first time informed the jury "that he had no 
- - 

(490) opinion of his own, and that i t  was improper for the counsel so 
to have represented him." 

This came too late. The remarks of the State's counsel were irn- 
proper; they conveyed a false belief to the minds of the jury and were 
calculated to mislead only. They were spoken in the presence of the 
presiding judge, and not being corrected by him, they came to the jury 
with the impress of his assent and approbation. With such false convic- 
tions upon their minds, the jury retired and made up their verdict. 

The judge admits his error by his subsequent attempt to correct it, 
but 'it was too late to afford any well grounded assurance that the case of 
the defendant had not been prejudiced thereby. To permit the verdict 
to stand, under such circumstances, would be to throw suspicion and dis- 
trust upon the impart$ administration of justice by jury trial. 8. v. 
Johnson, 23 N. C., 354; Powell v. R. R., 68 N. C., 395; S. v. Dick, 60 
N. C., 516. 

Eighth exception: The. counsel of the defendant asked the court to 
instruct the jury : "That ,if they believe that the defendant, although he 
may not have taken the property himself, but finding i t  at  his house, 
detained i t  under a claim of right, he cannot be convicted on the second 
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count in  the bill." This instruction was given with the qualification 
added, "that such claim must be a bona fide claim, that is, a claim made 
in good faith, a claim believed in  by himself, and not a mere sham claim, 
o r  pretense of a claim." As the defendant was acquitted upon the first 
count, for stealing, i t  is not necessary to allude to the instructions asked 
for  or given upon that count, or to the last exception, which is substan- 
tially included in the one set out. We think the instruction upon tht. 
count for receiving was substantially correct and that the explanatory 
addition thereto, made by his Honor, did not materially change the in- 
struction as prayed for. 

A more( serious question is, whether i t  was not the duty of the (491) 
court to hafe instructed the jury that there was no evidence to 
convict the defendant upon the second count. Assuming that all the 
material evidence is set out in  the case, the sum of i t  is, touching the 
second count, that the property was stolen one night and found next 
morning in defendant's stable. That he' was not then at home, and, in  
point of fact, was in  another county, 40 miles distant, and did not return 
until the second day after the occurrence. H e  certainly did not ~eceive  
the property until his return, as there is no evidence of previous guilty 
knowledge or connivance. To be guilty he must have known at the 
moment of receiving i t  that it had been stolen, and he must at that time 
have also received i t  with a felonious intent. There is no evidence that 
he had any knowledge then imparted to him of the circumstances under 
which the property was found upon his premises, communicating to him 
notice of the felony; and his subsequent open and notorious user, and 
both previous and subsequent claim of the property as his own, are in- 
consistent with felonious h t e n t  at the time of receiving, which is neces- 
sary to constitute guilt upon the second count. 

As, however, the evidence is not fully stated, and neither the attention 
of the court nor counsel seems to have been directed to this infirmity in 
the case, we do not rest our decision granting a new trial upon this point, 
but upon the error of the court in respect of exception 7. 
PER CURIAM. Venire de novo. 

Cited: S. v. Braswell, 82 N. C., 694; S. 71. Grady, 83 3. C., 647; 
Burton v. R. R., 84 N.  C., 148; 15'. v .  Nicholson, 85  N. C., 549; Davis v. 
Blevim, 125 N .  C., 435; Puett T .  R. R., 641 N .  C., 335; S. v.  Cook, 162 
N. C., 588. 
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(492) 
STATE v. J. C. PARISH. 

Indictment-Larceny-Evidence-Conf e s s i s .  

On a trial for larceny, it was in evidence that the defendant had been charged 
in his neighborhood with being a common thief, and that notice had been 
given for a neighborhood meeting "to consult as to what should be done 
with him about his stealing so much"; that prior to the meeting the 
defendant went to one of the neighbors engaged in the movement and 
denied that he had anything to do with the stealing which had been 
going on; that on the day of the meeting the neighbors assembled and 
sent word to the defendant that if he would leave the State they would 
not interrupt him, and two days thereafter he left; that after a few. 
months he returned, and in a few hours after his arrival the same neigh- 
bors who took part in the first meeting had again assembled; that upon 
being asked by the prosecutor, "Are you not ashamed to try to break up 
an old man as I am, by stealing his sheep and hogs?" the defendant re- 
plied, hanging down his head: "The first two hogs you last, I did not 
get" : Held, that the confession of the defendant was not admissible in 
evidence. 

SMITH, C .  J., and RODMAK, J., dissenting. 

LARCENY, tried at August Term, 1877, of WAKE Criminal Court, 
before Strong, J. 

The defendant w a i  charged with stealing a sheep, the property of 
John Young, who was introduced by the State for the purpose of proving 
certain confessions made by the defendant. The witness stated, on the 
preliminary examination, that about two months before the time the 
confessions were alleged to have been made, and after the time the sheep 
was alleged to have been stolen, the defendant had left the State; that 
the confessions were made on the morning of his return and at his father- 
in-law's; he was not under arrest, and no promises or threats had been 

made to him; the witness and other persons had been sent for, but 
(493) nothing was said as to the purpose for which they had come to- 

gether; the defendant's father-in-law stated that he (defendant) 
got back that morning; witness stated that the confessions were made as 
soon as he got there, and that he "went straight for him" (defendant), 
and that he heard no one else speak to defendant before the confessions 
were made. The defendant objected to the evidence as to the confessions 
upon the ground of undue influence; the objection was overruled, and 
the witness testified that he said to defendant, "Are you not ashamed 
to t ry  to break up as old a man as I am by stealing his sheep and hogs?" 
The defendant sat a second, looking down, and said, "The first two hogs 
you lost, I did not get." It was also in  evidence that the defendant left 
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the State on Xonday; that on the Saturday before, there had been a 
meeting of the citizens of the neighborhood at which a dozen or more 
were present, to consult as to what was to be done with the defendant 
'(about his stealing so much," and they concluded if he would leave the 
State and never return, they would not "interrupt him," on account of the 
respect they had for his wife and children and for the family of his 
father-in-law. Thermpon the defendant's counsel again asked the court 
to exclude the confessions previously admitted,which his Honor declined, 
and the defendant excepted. I t  is unnecessary to set out the testimony of 
other witnesses, as i t  does not bear upon the point decided in  this Court. 
Verdict of guilty. Judgment. Appeal by defendant. 

VT7. H. Pace and D. G. Fozule,, who prosecuted in the court below, ap-  
peared w i t h  the Attorney-General for the State .  

A. M.  Lewis  and T.  M. Argo for the! d'efendant. 

READE, J. The confessions of a defendant are admissible when they 
were voluntary, and inadmissible when they were not. But how can we 
look into the defendant's heart and see how it was? We have to . 
look at  the circumstances of each case and at  human nature as we (494) 
know it to be, a ~ d  judge what is reasonable about it. 

The defendant was charged in his neighborhood with being a comdon 
thief. Notice had been given for a neighborhood meeting. They were 
to meet on Saturday. Before Saturday came the defendant went to one 
of the neighbors who was engaged in the movement and talked to him 
about it, and denied that he had had anything to do with the stealing 
which had been going on. The neighbor told him he would let him know 
about i t  next week. On Saturday the neighbors met, a dozen or more, ('to 
consult as to what was to be done with the defendant about his stealing so 
muchv-to use the language of the witness-"and they concluded that if 
he would leave the State and never return, they would not interrupt 
him." And they asked one of their number to tell him of it. And on 
Monday following the defendant fled, leaving his wife and children. 

Sow, what did the defendant have a right to apprehend from that 
public meeting? Not a prosecution, because that was not the way to set 
i t  on foot. And besides, i t  was not for one or any particular stealing, bux 
for "stealing so much." They had adjudged him to be a common thief, 
out of the reach of the law, and they meant to deal with him under a law 
of their own. He,would have known what to expect if prosecuted in court 
-conviction and punishment if guilty, or acquittal if innocent. But 
they had already convicted him by common consent of "stealing so 
much," and the punishment which they meant to inflict was not pre- 
scribed in  any book. And nothing is so terrific to brute or man as the 

331 
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mad pursuit by his own kind. If he had not left on Monday, and the 
neighbors had met again and arrested him, or "interrupted him," as their 
language was, would any one suppose he was in a condition for volun- 
tary action? He  would have known that it would do him no good to 

deny it, because before the meeting he had gone to one of then1 
(495) and denied i t ;  and yet after that they determined that he must 

leave, or be "interrupted," whatever that might mean. 
The condition upon which he was not to be "interrupted" was, that 

he was to leave and "never rcturn." But after an absence of a few 
months he did return to his father-in-law's, getting there before day, 
and in a few hours, early in the morning, liis father-in-law had gathered 
a number of those same neighbors, and he found himself in their power. 

Now, from what me know of human nature, what are we to assunie 
was the state of his mind? Suppose him to be innocent, what would 
have been his apprehension? "They told me if I did not leave and never 
.return they would niob me. 1 have returned, and there they arc to mob 
me. I tried denying my guilt, and that did no good. I t  may be that if 
I will not irritate then1 by further denial, I may appease them by con- 
fession." And therefore when the prosecutor "went for him7'-a cant 
phraso by which we understand, fiercely accosted him with the inquiry, 
"Are you not ashamed to try to break up an old m~an as I am by stealing 
his sheep and hogs?" the defendant "sat a second hanging down his head 
and said, 'The first two hogs you lost, I did not get.' " The confession 
itself shows the state of his mind. I t  was neither a confession nor a 
denial. H e  was afraid to do either. "Which way I turn is death." 

We are of the opinion that the confession ought not to have been ad- 
mitted. 

PER CURIAM. Venire de novo. 

(496) 

STATE v. CLARK LILES. 

Indictmefit-Larcen~ of Growing Fig.?-Statutory /rdictmenl-Suf- 
ficiency of. 

1. An indictment under Bat. Rev., ch. 32, see. 20, for the larceny of figs 
remaining ungathered in a certain field, etc., which fails to allege that 
they were "cultivated for food or market," is fatally defective. 

2. In an indictment under a statute, where the words of the statute are 
descriptive of the offense, the indictment should follow the language and 
expressly charge the described offense, so as to bring it within all the 
material words of the statute. 

332 
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LARCENY, tried at Fall Term, 1877, of ANSON, before Seymour, J.  
The defendant was indicted for stealing figs under Bat. Rev., ch. 32, , 

set. 20, and the evidence was that the figs grew upon a tree in a field 
used by the prosecutor for the cultivation of cotton, and that he was in 
the habit of using them in his family. The tree was not otherwise cul- 
tivated than by t6e cultivation of the field for cotton. The defendant's 
counsel requested the court to charge the jury that under these circum- 
stances the defendant was not guilty. This was refused, and under the in- 
structions given there was a verdict of guilty. Judgment. Appeal by 
defendant. 

Attorney-General for the State. 
T. S. Ashe and Battle & Mordecai for the defendant. 

BYNUM, J. The defendant was tried on a bill of indictment of which 
the following is a copy: "The jurors for the State, upon their1 oath pre- 
sent, that Clark Liles, late, etc., on the first day of, etc., with force and 
arms, etc., one gallon of figs of the value of sixpence, the property of 
Thomas P. Dabbs, then and there standing and remaining ungathered in 
a certain field of the said Thomas P. Dabbs there situate, felon- 
iously did steal, take and carry away, against the form ~f the (497) 
statute," etc. . 

The indictment is founded on Bat. Rev., ch. 32, sec. 20, which is as fol- 
lows : "If any person shall steal or feloniously take or carry away any In- 
dian corn, wheat, rice, or other grain, or any cotton, tobacco, potatoes, 
peanuts, pulse, or any fruit, vegetable, or other product cultivated for food 
or market, growing, standing, or remaining ungathered in any field or 
ground, he shall be deemed guilty of larceny and punished accordingly." 
The words of the statute, "cultivated for food or market," are omitted in  
the indictment, and the question is whether that omission is fatal to the 
indictment on a motion in arrest of judgment. We think it is. The 
offense charged is  not one indictable at cbmmon law, but is made so by 
statute only. Such statutes are strictly construed, and are never so con- 
strued as to make any act indictable which is not clearly made so by the 
statute. Figs are not named in the statute as the subject of Iarceny, and 
of course are not so, unless by condruction they are included in  the words 
of the statute, "or any fruit, vegetable, or other product." What kind of 
fruit, vegetable, or other product is meant? The words of the statute 
immediately following plainly show, to wit, those "cultivated for food or 
market." So the indictment omits the words of the statute constituting 
the main ingredient of the offense. Unless the figs are cultivated for 
food or market they are not the' subject of larceny, and an indictment 
which omits this averment charges no statutory crime and is fatally 
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defective. Proof will not supply the omission in the indictment. Figs 
are sometimes cultivated, ands; are blackberries, but not always. But 
i t  was never intended by this statute to make blackberries growing in 
fence corners or lsersimmons on a tree standing in  an abandoned old field - 
the subject of larceny. Figs sometimes grow in  waste places and with- 

out cultivation. Even in the present case, if the indictment had 
(498) been sufficient, the proof would not have sustained it, for although 

i t  was in evidence that the figs were used for food, it was also in 
proof that they were not cultivated. Whether i t  is necessary in  an in- 
dictment for stealing corn, wheat, cotton, and other products specifically 
named i n  the statute, to aver that they were "cultivated for food O Y  

market" i t  is unnecessary to decide. Figs are not named. It is sufficient 
to say that it is a well settled general rule that in an indictment for an 
offense created by statute, it is sufficient to describe the offense in  the 
words of the statute. Where the words of a statute are descri~tive of the 
offense, the indictment should follow the language and expressly charge 
the described offense on the defendant, so as to bring i t  within all the 
material words of the statute. otherwise it would be defectiye. Nothing 
can be taken by intendment. Whart. Am. Cr. Law, sec. 364; Bishop on 
Stat. Crimes, sec. 425. 

There is error. 
' PER CURIAM. Judgment arrested. 

Cited: S .  I ) .  Bragg, 86 N. C., 691; S. v. Merritt, 89 N. C., 507; S. v. 
Deal, 92 N. C., 803; S. v. McIntosh, ih., 796; 9. v. Stewart, 93 N.  C., 
539; S. v. George, ih., 570; 9. v. Ballard, 97 N. C., 447; S. v. White- 
acre, 98 N.  C., 755; S .  v. Howe, 100 N.  C., 451; 8. v. Watkins, 101 
N.  C., 705; 8. v. Burton, 138 N.  C., 577; S.  v. Beck, 141 N.  C., 831 ; S. v. 
Connor, 142 N. C., 702. 

STATE v. CLARK LINDSEY AXD MILES WILLIAMS. 

Indictment-Larceny-Practice-Discretionary Power as to Continu- 
ance, Separate Tm'al and Removal of Cause-Evidence. 

1. No appeal lies from the refusal of the court below to continue a cause. 
(Whether, if the discretion of the judge was plainly abused an appeal 
would lie, Qucere.) 

2. A motion by two or more defendants in an indictment for separate trials 
is within the discretion of the judge, and his action is not subject t~ 
review; so, also, is a motion to remove the cause to another county. 
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3. Where on a trial for larceny a witness for the State was permitted to 
testify that in consequence of statements made to him by the defendbnt, 
he and defendant went to a certain place in the woods, where defendant 
pointed out to him the stolen property: Held, not to be error. 

LARCENY, tried a t  Fall Term, 1877, of ARSON, before Seymour,  J. 
The exceptions of the defendants and the facts necessary to an under- 

standing of the case are sufficiently stated by Mr. Justice Rodman in 
delivering the opinion of this Court. Verdict of guilty. Judgment. 
Appeal by the defendants. 

Attorn,ey-General for the  State .  
T .  S. Ashe and Batt le  & Mordecai for the defen&~n~ts. 

RODMAN, J. The prisoners were indicted for larceny in stealing a hog. 
1. They moved the court to continue the case, upon an affidavit of the 

absence of a witness, by whom they expected to proie an alibi. The 
judge refused the motion on the ground that there were other wit- 
nesses present to prove the same facts. I t  has been often said, and (500) 
i t  is obviously true, that no appeal will lie from an order continu- 
ing a cause, not only because such an order must necessarily be to some 
extent in  the discretion of the judge, but also because i t  would be impos- 
sible to reverse i t  beneficially. An order refusing a continuance, and 
requiring a party asking for i t  to try, seems to stand upon a somewhat 
different footing, as i t  may be beneficially reversed. The judgment given 
upon the trial may be final, and cases may readily be conceived which if 
improbable are not impossible, when a refusal to postpone a trial would 
be a manifest and flagrant injustice and oppression, which it would dis- 
credit the courts to avow an inability to redress. Nevertheless, the doc- 
trine in this State and in many others seems to be that a refusal to con- 
tinue a case cannot be assigned as error, any more than a continuance. 
S. v. Duncaw, 28 N. C., 98; Corn. v. Donovan, 99 Mass., 425. 

I n  some of the States, however, it is held that where a refusal to con- 
tinue is a manifest injustice and wrong, i t  may be reviewed on appeal. 
Bryce v. Ross, 49 Ga., 89; Brooks v. Howard,, 30 Tex., 278. I n  all, it is 
agreed that such an order is to some extent discretionary, and that even 
though i t  be matter of legal as distinguished from arbitrary discretion, 
and so capable of review, i t  will not be reversed unless it appears that the 
discretion has been plainly abused. It is unnecessary for us to say that 
in  no  case will this Court review a refusal of a judge below to continue a 
case, for even if such right of review exists in any case, i t  does not appear 
in  this case that the discretion of the judge was in any wise abused. 
The exception on this ground is not sustained. 
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2. The defendants then moved for separate trials, which the judge 
refused. We think this was a matter of discretion of the same 

(501) nature with a refusal to continue, and the same observations 
apply to it. Exception not sustained. 

3. The defendant Lindsey then filed an affidavit for a removal of the 
case as to him to another county, on the ground that for certain reasons 
he could not have a fair trial in Anson County. I t  is unnecessary to 
state the reasons assigned, because this also was matter of discretion 
with the judge of a similar nature to those above mentioned, and this 
Court could not review the exercise of the discretion-at least, unless it  
appeared to have been plainly abused, which does not appear here. 
S. v. Hill, 72 N.  C., 345; AS. v. Ifall, 73 N .  C., 134. Exception not sus- 
tained. 

4. "On the trial of the case the State offered in evidence a confession 
of the defendant Iindsey. The defendant's counsel objected to this, and 
offered to introduce evidence tending to show that the confession was 
obtained by duress. The State proposed to show that the defendant 
Lindsey stated that the article alleged to have been stolen was concealed 
in the woods in a certain place, and that he (Lindsey) went with the 
State's witness to the place and pointed out the stolen property. The 
court held that the question of duress was immaterial, and admitted the 
evidence, limiting it ,  however, to a statement of the fact deposed to by 
the witness, that in consequence of  statements made to him by the defend- 
ant, he, the witness, and the defendant went to a certain tree in  the 
woods, and the defendant there pointed out to him the stolen property. 
The defendant excepted. Similar evidence as regards the other part of 
the property alleged to have been stolen was offered (and received) with 
regard to the other defendant, Williams." 

The question made by these exceptions is the same in principle as that 
decided in S. v. Graham, 74 N.  C., 646. I n  that case the defendant was 
arrested for larceny in stealing growing corn, and was required by the 
officer having him in charge to put his foot in a track found in the earth 

near where the corn had been taken. The Court held that ' 

(502) whether the officer had a right to compel the prisoner to put his 
foot in the track or not (which i t  was unnecessary to decide), the 

result of the comparison so made was competent evidence. The corre- 
spondence between the prisoner's shoe and the impression in the ground 
was a fact which could not be affected by any inducements or force used 
to the prisoner, and which tended to prove his guilt, and it was therefore 
fit for the consideration of the jury. The Court in its opinion referred to 
the very question now presented, as an illustration of the principle 
governing the case then under consideration, as. one settled beyond con- 
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troversy by authorities which are generally supposed sufficient to support 
any legal doctrine, especially one which is so agreeable to reason and 
common sense as the one in question appears to us to be. 

To the decided cases there cited, numerous others may be added. The 
rule is plainly stated in the accepted text-books on evidence, and so far 
as is known to me (and I suppose, because he has not referred to any 
work questioning it, so far  as is known to the counsel for t h ~  defendant'), 
has never been questioned in any text-book, or by any court. Gr. Ev. 
(12 Ed.),  sec. 231: "The object of all the care which, 8s we have now 
seen, is taken to exclude confessions which were not voluntary is to 
exclude testimony not probably true. But where i n  consequence of the 
information obtained' from the prisoner, the property stolen or the 
instrument of the crime or the bloody clothes of the person murdered or 
any other material fact is discovered, it is competent to show that such 
discovery was made conformably to the information given by the pris- 
oner. . . . I t  is competent, therefore, to inquire whether the prisoner 
stated that the thing would be found by searching a particular place, 
and to prove that it was accordingly so found; but i t  would not 
be competent to inquire whether he confessed that he had con- (503) 
cealed it there. This limitation of the rule," etc. 

Section 232: '(If the prisoner himself produce the goods stolen and 
delivers them up to the prosecutor, notwithstanding i t  may appear that 
this was done upon inducements to confess held out by the latter, there 
seems no reason to reject the declarations of the prisoner contemporane- 
ous with the act of delivery, and explanatory of its character and design, 
though they may amount to a confession of guilt," etc. 

To the same effect is 1 Phil. Ev., 411, and 2 Stark. Ev. I f  any one 
desires still further to pursue the investigation, I refer him, in addition 
to the cases referred to in S. v. Graham, and to those cited by Greenleaf, 
to the following: Jane v. Commonwealth, 2 Metc. (Ky.), 30; Mountain 
v. Btate, 40 Ala., 344; People v. Noy Y e n ,  34 Cal., 176; McGlothlin v. 
Btate, 2 Cold., 223 ; Commonwealth v. Enapp, 9 Pick., 496. 

To state the circumstances of these cases or to quote from the opinions 
of the courts would be an unnecessary consumption of timb, in support 
of the principle that I think must have been long since regarded by 
every lawyer as definitely established. This exception is not sustained. 

PER CURIAM. No error. 

Cited: Grant v. Rees, 82 N. C., 74; McCurry v. McCurry, ib., 298; 
Gay v. Brooksh'ire, ib., 411; S. v. Drake, ib., 596; Long v. Gooch, 86 
N. C., 710; Kendall v. Briley, ib., 58; Carson v. Dellinger, 90 N. C., 232; 
J a f r a y  v. Bear, 98 N .  C., 59; Allison v. Whittier, 101 N. C., 495; 
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Banks v. Mfg.  Co., 108 N.  C., 283;  8. v. Winston, 116 N.  C., 992;  Ed- 
wards 11. Phifer, 120 N.  C., 407;  S. v. Blackleg, 138 N.  C., 625;  8. v. 
Dewey, 139 N.  C., 560; S. v. Thompson, 1 6 1  N.  C., 242;  8. v. Burney, 
162  N. C., 614;  8. v. English, 164  N.  C., 506;  S. v. Lozivy, 1 7 0  N. C., 
733. 

STATE v. RANSOM JAYNES. 

Indictment-Jlalicious Burning-Judge's Charge-Alibi-Evidence- 
Suficiency of  Indictment. 

1. On the trial of an indictment for maliciously burning a mill with intent, 
etc. (under chapter 228, Laws 1874-5), where the court charged the 
jury, a t  defendant's request, "that if the defendant burnt the mill with 
intent to  prevent detection of the alleged embezzlement or theft, al- 
though he knew incidental injury would be occasioned thereby, the jury 
should acquit," but added, "that the State was not bound to prove malice 
or any facts or circumstances besides the unlawful burning, from which 
the jury might presume malice, and the defendant might negative the 
same by evidence either of the State's witness or his own": Held, not 
to  be error, although the instruction asked ought t o  have been refused, 
there being no evidence that he burned the mill with intent to prel-ent 
the detection of the embezzlement, etc. 

2. I n  such case the court charged that  i t  was "essential to the successful 
proof of a n  aldbi that i t  should cover the whole time of the transaction 
in question, and where it  fails to  do so, i t  is regarded as  the most sus- 
picious evidence; that the witnesses all  testify to  having retired by 10 
o'clock, and i t  was for the jury to say whether the prisoner might have 
left or did leave his bed, commit the deed, and return before the alarm 
of fire was given": Held, that the first portion of the charge was erro- 
neous, but the error was cured by the subsequent qualification, that "it 
was for the jury to say whether," etc. 

3. On such trial paroZ evidence is admissible to  prove the ownership of the 
property burned. 

4. In an indictment under chapter 228, Laws 1874-6, it is sufficient to  describe 
the groperty burned as  "one mill." 

INDICTMENT f o r  burn ing  a mill, removed f r o m  Rowan and  t r ied at  
F a l l  Term,  1877, of DAVIDSON, before Cox, J. 

T h e  defendant  was indicted as follows: T h e  jurors, etc., present that  
Ransom J a p e s ,  etc., feloniously,, unlawful ly a n d  maliciously d id  set 
fire t o  a n d  b u r n  one mill, etc., t h e  property of J o h n  C. F o r d  a n d  J o h n  

Lindsay, wi th  intent  thereby to injure,  etc. (See Laws, 1874-5, 
(505) ch. 228.) 

338 
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There was no evidence of express malice, but there was evidence tend- 
ing to show that the defendant, who was in the employment of the pros- 
ecutor as a miller, had been stealing grain and flour from the mill, and 
that he had been informed before the burning that he was suspected of 
the same. His  Honor was requested to instruct the jury that if defend- 
ant burnt the mill with intent to prevent detection of the alleged embez- 
zlement or theft, although he knew incidental injury would be occasioned 
thereby, the jury should acquit. This was given with the addition that 
the State was not bound to prove malice or any facts or circumstances 
besides the unlawful burning, from which the jury might presume 
malice, and, the defendant might negative the same by evidence either of 
the State's witnesses or his own. 

I t  was also in  evidence that the mill was burned on the night of 24 
April, 1876, and the defendant relying on an alibi, introduced witnesses 
who testified that they were with the defendant on that night at his 
house, and that he and they retired between 8 and 9 o'clock and were 
aroused by an alarm of fire about 12 o'clock. They ran immediately to 
the mill, about 250 yards distant, and found i t  nearly consumed. As to 
this defense, his Honor charged the jury as stated in paragraph 2 of the 
opinion of this Court. H e  also admitted par01 evidence to prove the 
title to the property, and the defendant excepted. Verdict of guilty. 
Motion in arrest of judgment. Motion denied. Judgment. gppeal by 
defendant. 

Attorney-General for the State .  
W.  H. Bailey for defendant. 

BYNUM, J. 1. There was no evidence that the prisoner burned (506) 
or caused the mill to be burned with the in ten t  to prevent the 
detection of his alleged embezzlement or theft. His  Honor then might 
well have refused to give the instructions asked upon this point. But 
he did give instructions upon the hypothesis that such evidence had been 
offered, and though they ought to have been refused, we think they were 
substantially correct a ~ - ~ i v e n .  

2. The court charged the jury that it was "essential to the successful 
proof of an alibi that it should cover the whole time of the transaction in 
question, and when it fails to do so it is regarded as the most suspicious 
of evidence; that the witnesses all testified to having retired by 10 
o'clock; and it was for the jury to say whether the prisoner might have 
left, or did leave his bed, commit the deed, and return before the alarm of 
fire was given." The first part of this charge would have been errone- 
ous, but for the correction and qualification subsequently added. I t  is 
not "essential to the successful proof of an alibi, i t  should cover the whole 
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time of the occurrence." Whether it covers the whole, or a part only, the 
effect of the evidence is a matter for the jury, and they may give it the 
weight t h e y  may think it entitled to. The evidence was competent and 
therefore admissible, and i t  was an invasion of the province of the jury 
to tell them that unless the proof covered the whole time of the transac- 
tion i t  lacked the essential element of successful proof. The burden of 
proving an alibi did not rest upon the prisoner. The burden remained 
upon the State to satisfy the jury upon the whole evidence of the guilt of 
the prisoner. I t  was only necessary for the prisoner in his defense to 
produce such an amount of testimony, whether by evidence tending to 
show an alibi or otherwise, as to produce in the minds of the jury a 
reasonable doubt of his guilt. But we think the subsequent part of the 

charge immediately following had the effect of curing the error of 
(507) the first part, by presenting to the jury the true way of passing 

upon the evidence of the alibi, to wit: "that it was for the jury 
to say whether the prisoner might have left, or did leasre his bed, commit 
the deed, and return before the alarm of fire was given." And in giving 
this instruction it was not improper to add those usual cautions which 
are necessary in dealing with this kind of evidence, which is regarded 
with suspicion unless i t  should cover the whole time of the transaction. 
Such evidence for the State, if believed, makes out a clear case of guilt; 
though doubtless there may be cases where it is the only evidence in  the 
power of the defendant to give, and where justice can be vindicated only 
by introducing it. But  under even such circumstances it should be 
closely scrutinized because of its liability to abuse. 

3. The court admitted par01 evidence of the ownership of the mill. 
This was proper. The title was not in  issue, and if it had been, proof of 
possession was prima facie evidence of title and sufficient. 8. v. Rose- 
m a s ,  6'6 N .  C., 634. 

4. A motion in  arrest of judgment was made for the insufficiency of 
the indictment. The charge in the bill is that the prisoner "feloniously, 
unlawfully, and maliciously did set fire to and burn one mill there situ- 
ate," etc. It is insisted that the indictment fails1 to describe the kind of 
mill, so as to show that it was such a mill as the law has taken under its 
protection. The indictment is framed upon chapter 228, Laws 1874-75, 
so much of which as is necessary to our case is in the following words: 
"Whoever shall unlawfully and maliciously set fire to any church, chapel, 
or meeting-house, or shall unlawfully and maliciously set fire to any 
house, stable, coach-house, outhouse, warehouse, shop, mill  or granary, 
. . . shall be guilty of felony," etc. The indictment, it is seen, pur- 
sues the words bf the act, which the authorities inform us is generally 
the safest and best way of charging a statutory offense. I t  is un- 
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reasonable to suppose that the act had reference to any other than (508) 
mills constructed for manufacturing purposes. This is evident 
from its association in the act with other property of the highest value, 
such as warehouses, granaries, churches, chapels, and meeting-houses. 
But this act must be taken in  connection with the other statute laws of 
the State in parri materia, and by reference to Bat. Rev., ch. 72, title, 
"Mills," it will be found that the several kinds of mills are designated, 
and regulations are prescribed for their use and government. Grist- 
mills are among those named, and are declared to be public mills. The 
act in  question was clearly intended to protect grist-mills, which the evi- 
dence discloses this to have been. We think no one could be misled as to 
the offense charged. 

PER CURIAM. No error. 

Cited: 8. v. Phifer, 90 N.  C,, 723; 8. v. Starnes, 94 N. C., 980; S. v. 
Daniel, 121 N.  C., 576, 577; S. a Sprouse, 150 N.  C., 861; 8. v. Rochelle, 
156 N.  C., 642. 

STATE v. THOMBS P. BOWMAN. 

Indictment-Murder-Evidence-Expert. 

1. The opinion of an expert, warranted only by assuming the truthfulness and 
accuracy of what has been testified to by witnesses, is not admissible. 

2. Such evidence is competent only when founded on facts within the per- 
sonal knowledge or observation of the expert, or upon the hypothesis of 
the finding of the jury. 

3. Where, on a trial for murder, a physician who stated that he had heard 
the statements of the witnesses as to the circumstances immediately pre- 
ceding the illness of the deceased, the appearance of the body immedi- 
ately after death, the condition of the limbs, etc., and could therefrom 
form an opinion as to the cause of death, was permitted to testify what 
in his opinion was the cause of the death of the deceased: Held ,  to be 
error. 

MURDER, removed from Rockingham and tried at December Special 
Term, 1877, of GUILFORD, before Buxton, J. 

That portion of the case which constitutes the basis of the decision vf 
this Court is sufficiently set out in  the opinion delivered by the Chief 
Justice. Verdict of guilty. Appeal by the defendant. 

Attorney-General and Boyd & Reid for the State. 
J .  T .  Morehead and J .  E. Boyd for the defendant. 

341 
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SMITH, C. J. The prisoner is charged with the crime of murder in 
administering poison to his wife, and upon the trial was found guilty. 
Judgment of death was pronounced, from which he appealed to this 
Court. 

The case presented for our review 'contains a full and minute account 
of the trial, the evidence adduced for  the State, the exceptions taken 

for the prisoner, and the rulings of the court during its progress. 
(510) The prisoner offered no evidence. The exceptions are numerous 

and were elaborately argued upon the hearing before us by the 
Attorney-General and the counsel for the prisoner, and their researches 
and citation of authorities would have greatly lessened our labors had 
we been called on to investigate the various questions discussed. But we 
are relieved of the necessity of doing this by the view which we take of 
the case. 

Many witnesses were examined and testified to the circumstances at- 
tending the death of the deceased, the symptoms developed during the 
last moments of life and immediately after its extinction,,the declaration 
of the deceased that she was poisoned, the two disinterments and exam- 
inations of the body, the discovery of strychnine in  some of the internal 
organs in  a chemical analysis of their contents made by Professor Redd, 
a witness in the cause, the tests resorted to by him to ascertain and prove 
the nature and efficacy of the poison, and other facts relied on to estab- 
lish the prisoner's guilt. Three physicians were present during the trial 
and heard the evidence and were examined as experts. The same ques- 
tions were propounded to each, the same objections interposed by prison- 
er's counsel and overruled, and substantially the same testimony given 
by all, and it i s  therefore only necessary to consider the exception to the 
evidence of one of them. 

Dr. R. H. Gregory, introduced as an expert, testified as folIows: "I 
have practiced medicine twenty years, actively employed. I have heard 
the evidence of Mrs. Bowman's death. I have heard the symptoms de- 
scribed by the witnesses, and I have heard the examination of Professor 
Redd, as to his finding strychnine in the body, and I am prepared to 
give an opinion as to the c,ause of her death." 

On the part of the State the following questions were then pro- 
pounded, which, with the answers, were objected to by the prisoner, but 

allowed by the court: 
(511) 1. "Have you heard the statements of the witnesses as to the cir- 

cumstances immediately preceding her being taken sick, the ap- 
pearance of the body immediately after death, its appearance subse- 
quent and before interment, the condition of her limbs and members, the 
account given by the accused of her manner of death, her asking to have 
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her feet uncrossed, and the manner in which she gripped him and her 
child, and have you heard the testimony of Mr. Redd as to his analysis 
and its results, and from them can you as a physician form an opinion 
as to the cause of her death?" The witness answered, "Yes." 

2. "In giving answer, do you exclude from your consideration the evi- 
dence of other circumstances i n  the nature of moral evidence in the 
case?" The witness answered, ('I do.)) 

3. "What in  your opinion was the cause of her death?" The witness 
answered, "I believe it was strychnine." 

The prisoner excepts to this course of examination and to the action 
of the court in permitting the opinion of the witness to be given to the 
jury. The correctness of this ruling is presented for 'our review, and 
after a careful and deliberate consideration we have come to the con- 
clusion that the evidence ought not to have been received. 

The opinions of those who are skilled in  any department of art or 
science, resting upon undisputed facts and within the scope of their 
special calling, are not only competent to be heard by the jury, but often 
greatly assist in the formation'of a correct judgment upon matters they 
are called on to investigate. The superior knowledge of the expert is 
frequently required in the conduct of judicial examination of subjects 
beyond the reach of common observation. But this evidence has its re- 
strictions, and must never be allowed to invade the rightful and ex- 
clusive province of the jury in  drawing their own conclusions from the 
testimony of the credibility of which they alone must judge. I t  is 
their duty to hear and pass upon the evidence, and the expert's 
opinion is admitted only to aid in performing that duty. I t  is (512) 
obviously improper for any one, expert or nonexpert, to express 
an opinion, warranted only by assuming the truthfulness and accuracy 
of what witnesses have testified. Such evidence is competent only when 
founded on facts within the personal knowledge and observation of the 
expert, or upon the hypothesis of the finding of the jury. The testimony 
given against the prisoner in  support of the charge contained in the in- 
dictment was not admitted to be true, and the presiding judge begins his 
charge to the jury by reminding them "that the death of' the deceased is 
about the only fact conceded in the case." 

I t  i s  true that trials have occurred where the defense of insanity mas 
relied on, and medical men have been permitted to express an absolute 
opinion, resting entirely upon testimony there given in, and it was in 
consequence of the acquittal of David McNaughton, charged with the 
murder of one Drummond, in an English Criminal Court in the year 
1843, that public attention was directed to the subject, and tho opin- 
ions of the judges obtained in answer to an inquiry of the House of 
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Lords, which may be regarded as a definite and final settlement of the 
law. One of the questions submitted to the judges was in these words: 
"Can a medical man conversant with the disease of insanity, who never 
saw the prisoner previous to the trial, but who was present during the 
whole trial and the examination of all the witnesses, be asked his opinion 
as to the state of the prisoner's mind at the time of the commission of 
the alleged crime ; or his opinion whether the prisoner was conscious, at 
the time of doing the act, that he was acting contrary to law; or whether 
he was acting under any and what delusion at the time?" 

To this question Chrief Justice Tindall on behalf of the judges replied : 
'(We think the medical man under the circunlstances supposed cannot 

in strictness be asked his opinion in the terms above stated, be- 
(513) cause each of those questions involves the determination of the 

truth of the facts deposed to, which it is for the jury to decide, 
and the questions are not mere questions upon the matter of science, in 
which case such evidence is admissible. But where the facts are admit. 
ted or not disputed, and the question becomes substantially one of 
science only, it may be convenient to allow the question to be put in that 
general form, though the same cannot be insisted on as a matter of 
right." Regina ?). Higginson, 47 E. C. L., 129, note a. 

The proper mode of examination of experts is thus declared by Chief 
Justice Shaw: "Where the medical or other professional witnesses have 
attended the whole trial and heard the testimony of the other witnesses 
as to the facts and circumstances of the case, they are not to judge of 
the credit of the witnesses, or of the truth of the facts testified to by 
others. I t  is for the jury to decide whether such facts are satisfactorily 
proved, and the proper question to be put to the professional witness 
is this, I f  the symptoms and indications testified to by the other 
witnesses are proved, and if the jury are sati.~jed of  the truth of them, 
whether, i n  his opinion, the party was insane, and what was the nature 
and character of that insanity, what state of mind did they indicate, and 
what he would expect to be the conduct of such person in any supposed 
circumstances." Commonwealth v. Rogers, 7 Merc. (Mass.), 500. 

The same learned judge in  another case before him uses this lan- 
guage: "We think the question put to Dr. Williams, as an expert, asking 
his opinion whether, having heard the evidence, he was or was not of 
the opinion that the testator was of sound mind, was not admissible in 
that form," and that the proper way to interrogate the expert is, "If 
certain facts assumed by the question to be ~stublished by the evidence, 

.should be found true by the jury, what would 5e his opinion upon the 
facts thus found true, on the question of soundness of mind." 

(514) Woodbury ?;. Obear, 7 Gray (Mass.), 467. 
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Mr. Justice Curtis thus lays down the rule: "It is not the province 
of an expert to draw inferences of fact from the evidence, but simply 
to declare his opinion upon a known or hypothetical state of facts." 
United States v. McGlue, 1 Curtis, 1. To the like effect is Heald v. 
Thing, 45 Maine, 392; and the elementary writers generally concur 
i n  this view of the law. 1 Gr. Ev., sec. 440; Redfield Wills, 40; 
1 Whar. Ev., see. 452; Whar. Cr. Law, sec. 50f. 

I t  is unnecessary to pursue the discussion further, or to cite addi- 
tional authorities in  su&ort of a rule resting upon sound reason, and 
commending itself to our  entire approval. Although the cases referred 
to involved an inquiry into the state of mind of the party, and to de- 
termine his capacity to do a testamentary act, or his responsibility for 
an  alleged criminal act, the principle is equally applicable to medical 
opinions as to the physical effects of poisonous substances introduced 
into the human system, and the indications of their presence. 

The rule was, in  our opinion, violated in  permitting Dr. Gregory to 
give to the jury his opinion of the cause of death of the deceased, with- 
out those salutary restrictions which this kind of evidence requires. I t  
i s  not for us to attempt to measure or to speculat3 upon the influenbe 
which the opinion of an intelligent physician, formed upon the very tes- 
timony which the jury had heard, may have exercised over their minds 
i n  conducting them to their verdict. I t  is sufficient that i t  was calculated 
to  have an effect and to mislead. The death of the deceased from poison 
was; an essential element in the crime charged against the prisoner, and 
necessary to be proved in order to his conviction. I t  could be proved 
only by-legal and competent evidence. The opinion expressed by Dr. 
Gregory, in the form in which it was allowed to be given, was not com- 
petent, and entitles the prisoner to another trial, in which he will 
have the protection of all those safeguards which the wisdom and (515) 
humanity of the law provide for all who are put in peril. 

PER CURIAN. Venire de novo. 

Cited: S. v. Bowman, 80 N.  C., 432; S. v. Cole, 94 N. C., 965; S. v. 
Potts, 100 N.  C., 462; S. v. Keene, ib., 511; ~Wofitt v. Asheville, 103 
N. C., 261; 8. v. Vrilcoz, 132 N. C., 1134; Summerlin v. R. R., 133 
N. C., 554, 556; Jones v. Wa~ehouse Co., 137 N. C., 349; Beard c. 
R. R., 143 N. C., 139; Parrish v. R. R., 146 N. C., 128; S. v. Khoury, 
149 N. C., 457; 8. v. Banner, ib., 524; Pigford v. R. R., 160 N. C., 103; 
Mule Co. v. R. R., ib., 255. 
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STATE v. E. 0. HARMAN. 

Indictment-Murder-Manslaughter-Ezczae flornicide. 

1. On a trial for murder, if it appears that the prisoner saw the deceased in 
his (prisoner's) house with his arms around the neck of prisoner's wife, 
and thereupon entered the house, when the deceased came a t  him with a 
knife, and the prisoner killed him, it is manslaughter. 

2. If A., on entering his owl1 house, is assailed by another with a knife, and 
thereupon enters into a fight with him, standing not entirely on the 
defensive, and kills him, it is at  the most manslaughter. 

3. I f  in such case A. stands upon the defensive and does not fight until he 
is attacked and threatened with death or great bodily harm, when to save 
himself he kills his assailant, it is excusable homicide, even if A. does liot 
turn and flee out of the house. 

MURDER, tried at Fall Term, 1877, of WATAUGA, before Cloud, J. 
The prisoner was charged with the murder of Elisha Trivett, and the 

statement of the case sent to this Court is substantially as follows: 
Eveline Trivett, wife of deceased, testified that on Sunday, 24 June, 

1877, her husband started from home, saying he was going to one Tice 
Harman's to sell his cattle. She and her children walked with 

(516) him a part of the way. The road from the deceased to said Har- 
man's leads in about 100 yards of the prisoner's house. Two 

paths lead from the prisoner's house to this road, one in the direc- 
tion of said Harman's and the other in  the direction of the deceased. 
The body of deceased was found about 20 steps from the point where the 
path entered the road towards Tice Harman's. Shortly after deceased 
left, she heard the prisoner's wife (her sister-in-law) calling some one, 
and screaming, and then it was she heard the crack of a rifle. She went 
down the road soon afterwards, about 300 yards, and found the body of 
her husband, lying on his back, with hat over his eyes, and a bullet-hole 
in  his breast. His left hand was cut in several places. His pocketknife 
was open in his right hand. There were some logs and bushes by the 
side of the road, behind which were signs of tracks, etc. The prisoner 
had threatened to kill deceased if he did not keep away from his house 
during his absence. It was also in evidence that about 12 o'clock the 
prisoner came running to the house of Frank Triplett and stated that 
Elisha Trivett was lying dead in the road opposite his house, and that 
he did not know who killed him. There was much circumstantial evi- 
dence tending to show that the prisoner shot the deceased from behind 
the logs, etc. 

Benjamin Greer, a justice of the peace, testified that he issued a war- 
rant for the arrest of the prisoner in order that an examination of the 
circumstances attending the alleged homicide might be had; about a 
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week thereafter and in  consequence of a message received from one4 
Farthing, he went to the house of the latter, where he found the pris- 
oner, and  said to him : "I suppose you admit that you killed Trivett 1" 
The prisoner replied: "Yes, I do." The prisoner's counsel objected to 
this question and answer. Objection overruled. 

The State then introduced Farthing, who testified that the (517) 
prisoner came to his house and said he had killed Trivett in his 
(prisoner's) house, and said furthey: "I came up and looked through a 
crack of the house; saw Trivett with his arms around my wife's neck in 
the house; saw enough to satisfy me; nobody knows what I had to bear; 
I ran around to the door; I hardly know how I got there; I would not 
have shot him if he had not come at me with a knife." 

This witness further testified that the above confession was voluntary. 
The prisoner then offered to put in evidence his confessions made to one 
Church the day after the homicide, and other confessions made to the 
justice who committed him to jail, to show that he had made substan- 
tially the same statement as was testified to by the witness Farthing; 
and also offered to prove that a general state of adultery existed for 
several years, and up to the time of the homicide, between his wife and 
the deceased, but both were excluded upon objection by the State. 

The prisoner's counsel in his argument to the jury asked his Honor to 
charge: (1) "That if Harman caught Trivett in his house, engaged in 
adultery with his wife, and on that account immediately killed him, it 
would be manslaughter: (2)  That if he caught Trivett in  his house with 
his arms around Mrs. Harman, and immediately slew him by reason of 
the furor b ~ e v i s  caused by the suspicion of adultery, and if the suspicion 
was reasonable, of which the jury were to judge, it would be manslaugh- 
ter." These instructions were given. 

The counsel then asked for the following instruction: "That if there 
was a mutual combat between the parties, each fighting on equal terms, 
each having a knife, and the prisoner slew the deceased, it would be 
manslaughter," to which his Honor did not respond. 

The c&nsel also asked the court to charge, '(That if deceased made an 
assault upon the prisoner with his knife, and it was so sudden and vio- 
lent that-the prisoner could not retreat without manifest danger 
of death or great bodily harm, and the prisoner slew him for this (518) 
cause, i t  would be homicide excusable for self-defense," to which 
his Honor replied, "That the prisoner could not be excused unless he re- 
treated to the wall, even if deceased assaulted him with a deadly weapon 
in his own house." 

The counsel also asked the following: "That if prisoner found de- 
ceased in his own house, engaged in an act of adultery with his wife, the 
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prisoner was not bound to flee or retreat to the wall, and if he slew de- 
ceased under these circumstances to save himself from death or great 
bodily harm, i t  would be excusable homicide," which his Honor declined 
to give; but, among other things, told the jury, "that if he killed him 
from behind logs, in  the road, as contended by the solicitor, i t  was mur- 
der. I f  he watched him going towards his home, and came to the house 
with malice and killed him, it was murder; but if finding him in his 
house under reasonable sus~icion of adultery. he killed him out of the ", 
furor brevis excited thereby, i t  would be manslaughter." Yerdict, 
"Guilty of murder.'' Judgment. Appeal by prisoner. 

Attorney-General for t h e  State. 
Folk & Armfield for the prisoner. 

READE, J. 1. "Should he deal with our sister as with an harlot 2" is 
the voice of unrestrained human nature since Shechem defiled the daugh- 
ter of Jacob and was slain by her brothers. Gen., ch. 34. 

We have restrained human nature in so fa r  as we say, You shall not 
slay in  redress of a past wrong; but if you slay the wrongdoer in  the 
very act, it will not be murder, but manslaughter. The redress for past 
offenses must be sought through the process of the court. 

I n  the case before us the prisoner looked through a crack of his house, 
and saw the deceased, whom he had before suspected, with his 

(519) arms around his wife's neck, and saw enough to satisfy him, and 
ran around to the door and into his house, when the deceased 

came at him witch a knife, and he killed him. The situation was not the 
vlery act, but it was severely proximate, and fine distinctions need not be 
made. This is clearly not murder, but manslaughter. S.  v. Samuel, 48 
N. C., 74; 8. v. John, 30 N.  C., 330. 

2. Leave adultery out of the q~estion, then we have this case: The de- 
ceased was in  the prisoner's house in  a hostile attitude, and upon the 
prisoner's entering, came a t  him with a knife, a deadly weapon, and the 
prisoner, from the necessity to save himself, killed him. 

I f  upon the prisoner's entering his house and being assailed by the 
deceased with a knife, he entered into a fight with the deceased and stood 
not entirely on the defensive, and in the fight slew the deceased, i t  
would be manslaughter at  the most. But if the prisoner stood entirely 
on the defensive and would not have fought but for the attack, and the 
attack threatened death or great bodily harm, and he killed to save him- 
self, then it was excusable homicide, although the prisoner did not run 
and flee out of his house. For, being in his own house, he was not 
obliged to flee, but had the right to repel force with force, and to in- 
crease his force, so as not only to resist, but to overcome the assault. 
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I n  not giving the prisoner the benefit of these principles his Honor 
erred. 

W e  have assumed the facts to be as stated above, not because they were 
facts, but because the State offered in  evidence the declarations of the 
prisoner, and he stated the facts to be as we have stated them. And the 
prisoner had the right to have the law declared upon the hypothesis that  
the facts were as he had stated them. What  the facts really were was a 
question for  the jury. 

PER CURIAM. Venire de novo. 

Cited: S. v. Kenne4, 169 N. C., 295. 

STATE v. ISRAEL SAVAGE. 

Indi~trn~ent-fMurdie+---Evidence-Cooling T'ime-Jury. 
1. On a trial for murder, it  was in evidence that the prisoner, the deceased, 

and others were a t  work in a field together, when a dispute occurred 
between the deceased and a kinswoman of prisoner; that prisoner re- 
proved deceased for troubling her, when deceased remarked: "If you 
make me mad, I would think no more of going to the house and getting 
Mr. J.'s gun and shooting you than nothing," and prisoner replied : "If you 
want to get the gun, you had better go"; that then the prisoner went 
off and in about half an hour returned with a hatchet behind him and 
asked deceased if he meant what he said; the deceased said he did, and 
thereupon the prisoner struck him with the hatchet and killed him: 
Held, that nothing had occurred to dethrone the prisoner's reason, and 
his Honor below might h a ~ e  told the jury without any qualification that 
ample cooling time had intervened. 

2. During the selection' of a jury on a trial for murder, several jurors 
answered that "they had formed and expressed the opinion that the 
prisoner was guilty," whereupon his Honor said "that in olden times 
judges sometimes punished men for expressing opinions in such cases, 
but the court did not propose to do tha t ;  and such expressions might 
have a tendency to prejudice the community from which jurors were to 
be selected, and thereby the prisoner might be seriously damaged. Here- 
after it was to be hoped that there will be no such expression of opinion, 
in order that fair trials may be had for all who are accused of crime": 
Held, not to be error. 

MURDER, tried at, J anua ry  Special Term, 1878, of NORTHAMPTON, 
before iWcKoy, J. 

The prisoner was charged with the killing of Joseph I-Iill. The facts 
material to the points decided are as follows : The prisoner, the deceased, 
and others were gathering cotton in  a certain field, and in  consequence 
of a dispute between the deceased and a woman (who was a kinswoman 
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of prisoner and engaged at work with them), he seized her in an angry 
manner, and the prisoner reproved him and remarked that her 

(521) husband was crippled, and that he could not serve his wife so. 
The deceased replied, "If you make me mad, I would think no 

more of going to ths house and getting Mr. J.'s gun and shooting you 
than nothing." The prisoner replied, "If you want to get the gun, you 
had better go." 

He  (prisoner) then went to the house, a short distance off, and re- 
turned in  about a half hour with a hatchet behind him, and upon ap- 
proaching the deceased, asked him if he meant what he had said. The 
deceased said he did, and thereupon the prisoner struck him with the 
hatchet on the head and killed him. 

The prisoner's counsel asked the court to charge the jury, "That if 
they were satisfied the assault made by deceased upon prisoner's kins- 
woman, and the threat he made to shoot prisoner, dethroned the prison- 
er's reason, and he did the killing before he had time to cool, and with- 
out malice, i t  a7as manslaughter and not murder." His  Honor declined 
to give the instruction as prayed for, but in  response thereto said that 
there could be no murder without malice aforethought, and if the blow 
had been given to save the woman's life, or to protect her from great 
bodily harm, he would be guilty of neither; and that the question of 
cooling time did not arise where there had been no conflict between pris- 
oner and deceased, and where no assault had been committed upon the 
prisoner; nor where, as in  this case, the deceased used a switch in  his 
assault on the woman, and the prisoner used a deadly weapon after he 
returned and found the woman in no danger, and that words only would 
not mitigate the crime from murder to manslaughter. The jury re- 
turned a verdict of guilty of murder. 

The prisoner's counsel moved for a new trial because the court had 
said, when only two jurors had been selected and upon several other 
jurors answering that "they had formed and expressed the opinion that 
the prisoner was guilty," "that in  the olden times judges sometimes pun- 

ished men for expressing opinions in such cases, but the court did 
(522) not propose to do that;  and such expressions might have a tend- 

ency to prejudice the community from which jurors were to be 
selected, and thereby the prisoner might be seriously damaged. Here- 
after it was to be hoped that there will be no such expression of opinion, 
in  order that fair  trials may be had for all who are accused of crime." 
The motion was denied. Judgment. Appeal by prisoner. 

Attorney-General for the State. 
N o  counsel f o r  the defendant. 
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FAIRCLOTH, J. The prayer of the prisoner, that if the jury believe 
that his reason was dethroned, and that he did the killing before he had 
time to cool, and without malice aforethought, was correct as a legal 
proposition; but the difficulty is there was no evidence to support it. 

Nothing had occurred to dethrone his reason, and his Honor might 
have told the jury without any qualification, that ample cooling time 
had intervened. The fatal blow was given with a concealed and deadly' 
weapon, not in  defense of the life of the prisoner's kinswoman, nor to 
save her from great bodily harm, for she was not in  danger in either 
respect. The remarks of his Honor in the presence of the venire, pend- 
ing the selection of the jury, were not calculated to do the prisoner any 
harm, especially as he disavowed any purpose to punish them for the 
expression of any opinion they might have formed. The subsequent 
action of the jurors as they were called negatives the assumption that 
they had been intimidated by the court. There being no other excep- 
tions and no error appearing from the record, the judgment must be 
affirmed. 

PER CURIAM. No error. 

Cited: 9. v. Debnam,, 98 N.  C., 719. 

STATE v. SIDNHY MATTHEWS AND FRANK HUMPHREYS. 

Murder-Evidence-Character of DeceasedcExcusable Homicide- 
Presumption of Malice-Judge's Charge. 

1. On a trial for murder it was in evidence that the defendant H, charged 
deceased with perjury, adding, "I can prove it. Come up here, M." 
Whereupon the defendant M, stepped up, when the deceased struck him, 
knocked him on his knees and stamped at h im;  M, rose up and deceased 
immediately thereafter staggered back, mortally wounded, one witness 
stating that both M. and deceased had knives in their hands. It  was fur- 
ther in evidence that M. was small, crippled, and one-eyed, and deceased 
was a strong man: Held, that evidence of the character of deceased for 
violence was admissible. 

2. The evidence as to H. being, that he was cursing deceased, said deceased 
had sworn to a lie, and called on M. to prm7e it, and when deceased 
knocked M. down, H. put his hand in his pocket and said he "would shoot 
the d-d rascal," or "stand back from the ; I am going to 
shoot him," when his wife caught hold of him and prevented him: Held, 
that what H. said or did before the fight between deceased and M. was 
not intended to provoke such fight, had nothing to do with it, and ought 
to have been excluded. 
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3. To render the act of killing excusable on the ground of self-defense, the 
defendant should not onlj7 have reasonable ground to apprehend, but also 
should actually apprehend, either that his life was in imminent danger or 
that deceased was about to do him some enormous bodily harm, and there 
must be a necessity for taking life from the fierceness of the assault, etc. 

4. In this case the evidence being as above stated: Held, that th.ere was no 
evidence from which the jury might reasonably infer that M. intended 
or was willing to engage in a fight with deceased. 

5, Held further, that the circumstances of the case rebutted the presumption 
of malice raised from the fact of killing, and it was error in the judge 
below to submit the question of murder to the jury, the question as to 
whether the presumption of malice had been rebutted or not being a ques- 
tion of law. 

6. I t  is the duty of a judge to state clearly the particular issues arising on 
the evidence and to instruct the jury as to the law applicable to every 
state of the.facts whiph upon the evidence they may reasonably find to be 
the true one. 

MURDER, removed from Yadkin and tried at  Fall Term, 1877, of 
FORSYTH, before Cox, J. 

The defendants were charged with the killing of one Costin D. But- 
ner. The evidence was substantially as follows: Frank Matthews, a wit- 
ness for the State, testified that the homicide was committed opposite the 
defendant Humphreys' house, on the Yadkinville road; that he was a t  
his home on the afternoon of the day of the killing, about 300 yards 
from the road, and upon his hearing loud cursing, he went over and saw 
the deceased, defendants, and John Carter, Cannady Carter, and de- 
fendant Humphreys' wife. H e  stopped in about 75 yards of them and 
sat down. Humphreys was cursing Butner; said he had sworn d-d 
Iies against him at the courthouse. Butner said he had not. Humph- 
reys replied and said he was a d-d liar, and he could prove it by Mat- 
thews. Witness also stated that thereupon deceased adaancedl three  steps 
and struck Matthews a backhanded lick, knocked him on his knees, 
kicked him and stamped at him; about the time Matthews rose, the de- 
ceased commenced falling backward, rose a second time, staggered and 
fell, and died in a short time. Humphreys put his hand behind him 
and said he would shoot the d-d rascal, and his wife, screaming, threw 
her arms around him and held him, until the deceased fell. When Mat- 
thews was down, partly on his side, he was stamped about his legs and 
body. Matthews raised the deceased's head after he had fallen, rubbed 

it with camphor, and said: "Go for the doctor, quick." 
(525) Enoch Matthews, for the State, testified, among other things, 

that when he got there he heard Humphreys say to the deceased, 
"D- YOU, 1'11 shoot YOU; got it laid up for YOU; you swore d-d 
lies against me at tha courthouse; I can prove i t ;  come up here, Sidney 
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Matthews." Matthews thereupon stepped up, and the deceased struck 
him and he fell partly on his hands; deceased kicked him and stamped 
at him, but did not touch him (as witness thought). While down, Mat- 
thews said, L'Fellows, don't let him kill me," and Humphreys said, 
"Stand back from the son of a bitch; I'm going to shoot him," and mo- 
tioned as if he was getting a pistol. (At this time his wife interfered 
as testified to by the former witness.) Matthews rose half up, and as he 
rose, deceased fell at  his feet and rose and fell again, and died in a short 
time. Natthews then said, "Don't let him lie here and die this way, but 
t ~ y  to do something for him," and rubbed his head, etc., as testified to 
above. Matthews moved in front of the deceased, when told by 
Humphreys to come up and prove he lied, and stopped long enough to 
speak before deceased struck him; but witness heard no words pass, and 
saw no knife. 

Henry Jarrett, for the State, testified to substantially the same state 
of facts. Upon cross-examination of this witness it  was proposed to 
prove the declarations of Humphreys after the homicide, as explaining 
his acts; but upon objection by the solicitor they were excluded. 

Frank Munday, for the State, testified that some one, two, or three 
months before the homicide he was with the defendants and heard 
Humphreys say that deceased was a d-n rascal, to which Matthews as- 
sented. I t  was in evidence that Matthews was a peaceable and quiet 
man, small, one-eyed, and a cripple; that Humphreys was a small man, 
and deceased was a large and powerful man, wore No. 10  boots and 
weighed about 215 pounds; and that defendants and deceased had lived 
together on the same plantation and were .ivell acquainted. The counsel 
for the defendants thereupon proposed to show the character of 
the deceased as a violent and dangerous man; but upon objection (526) 
the testimony was excluded. 

A. C. Snipes, for the State, testified ('that at a sale near the place of 
the homicide and an hour or two before its occurrence, Humphreys, 
upon his (witness) proposing to sell him some plows, intrbduced the 
name of the deceased, who was not present, and spoke harshly of him; 
that they separated, and Humphreys returned in a short time with 
Matthews, and commenced cursing Butner again; he said he had cursed 
him to his face, and called on Matthews to confirm his statement; he 
also said that the next time he fought Butner he would kill him, and 
that he had rather see him die than to see witness eat a biscuit"; that 
he had promised to go home with deceased that night, had left the sale 
before deceased, and expected deceased to overtake h i d ;  but upon his 
failing to do so he returned and found him dead in the road; and that 

, the wound was six inches below the groin. This witness also said upon 
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cross-examination, that he had made the above statement before the 
coroner's jury, and thereupon the defendants introduced members of said 
jury, whose testimony tended to contradict the evidence of said witness 
in that he stated upon the inquest that what he knew was hearsay. The 
defendants then proposed to impeach his character by showing ('that in 
Yadkin County, where he lived, he had a general character for having 
been discharged from a certain mill for taking too much toll," but upon 
objection this was excluded. 

Cannady Carter, for the State, testified that John Carter and the 
deceased were walking up the road quarreling, and when they got oppo- 
site Humphreys' house Matthews and Humphreys came out. Something 
was then said about $10, and the deceased and Humphreys began to 

quarrel, the deceased speaking in a loud and angry tone. During 
( 5 2 7 )  the altercation and in reply to his wife's request that he should 

leave and go to the house, Humphreys said, "I told YOU I am not 
afraid of him." Bs Matthews was moving as if passing deceased, he 
knocked him down. Don't think that Humphreys made any effort to get 
at the deceased while Matthews was down. The deceased, after knock- 
ing him down, stood still and was doing nothing, and as Xatthews rose 
he passed his hand out toward deceased, and when he got up they stood 
confronting each other with drawn knives, when the deceased soon fell. 

The defendants' counsel requested the court to give the following 
special instructions : 
1. I f  the jury believe that Matthews had reasonable ground to appre- 

hend that the assault of the deceased was made with felonious intent, 
that he was not bound to retreat, but he had a right to kill in self- 
defense. 

2. That although the jury may believe that Natthews was willing to 
engage in  the difficulty between the deceased and Humphreys, yet if they 
should believe that Matthews after being stricken down was unable to 
retreat, an3 had reasonable ground to apprehend that he was about to 
receive great bodily harm from the deceased, and stabbed the deceased in 
consequence thereof, that this of itself would not make him guilty of 
either murder or manslaughter; and the question of reasonable ground 
for such apprehension was solely a question for the jury to determine. 

3. Ordinarily in trials for homicide the killing by the prisoner being 
found or admitted, the law implies malice, and the burden lies upon the 
prisoner to show to the satisfaction of the jury that the killing was done 
under circumstances reducing the offense to manslaughter, or excusable 
or justifiable homicide; but when circumstances which come out from 
the examination of the State's witnesses tend to establish such defense, , 
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then it is the duty of the jury to consider all the evidence, and if they 
are not satisfied of the guilt of the accused beyond a reasonable doubt, 
they should acquit. 

The court read the above instructions to the jury, and stated (528) 
that while they embodied correct principles of law, yet it would 
lay down the following rules for their guidance irt this case, and after 
defining the grades of homicide, said: The fact of killing .being first 
proved, all the circumktances of necessity or infirmity are to be satisfqc- 
torily proved by the accused, unless they arise out of the evidence against 
them, for the law presumes the fact to have been done in malice until 
the contrary appears. The jury are therefore to consider all the evi- 
dence and circumstances of the homicide, and unless satisfied, etc. And 
in  passing upon the facts they should consider whether, if not guilty of 
murder, they or either of them may be guilty of manslaughter, or 
whether they acted i n  self-defense; that if it appeared from the circum- 
stances of the case, the manner of the assault, the strength of his assail- 
ant, or the like, that Matthews had reasonable ground to apprehend 
that'his life was in  imminent danger, he was justified in killing his as- 
sailant, but there must be a necessity then for taking life from the 
fierceness of the assault, etc., before he could be excused on the ground 
of self-defense; that a bare fear that deceased intended to kill him, 
unaccompanied by some overt act, would not justify Matthews in killing 
him, for there must be an actual danger at  the time, o r  reasonable 
ground to fear that there was; and of this the jury, and not the prisoner, 
must be the judge; that if they engaged in a sudden combat, becoming 
heated thereby, and Matthews drew a deadly weapon, or used one in his 
hands, having no intent to use it when the fight commenced, and slew 
deceased, he is guilty of manslaughter; and so, if he had merely been 
kicked or struck by the deceased, who was not endeavoring to pursue the 
combat further; or if i t  all occurred in rapid succession. But if de- 
ceased was pursuing his advantage so as to place Matthews in  imminent 
peril of his life or great bodily harm, he might slay his adversary in 
self-defense. 

As to Humphreys: I f  he was present and did or said anything (529) 
calculated and intended to make known to Matthews that he 
would help if need be by taking part in the fight, or keeping others off, 
o r  if he egged him on, he would be guilty of aiding and abetting, and 
equally guilty with Matthews. You will apply the facts, etc., and give 
the defendants the benefit of all reasonable doubt and say whether one 
or both of them be guilty or otherwise; and if guilty, of what. The 
jury returned a verdict finding each defendant guilty of manslaughter. 
Judgment. Appeal by defendants. 
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Attorney-General for the State. 
Watson & Glenn for the defendants. 

Ro~iuam, J. There is a difference in the cases of these two defend- 
ants, and they will require to be separately considered. But there are 
some observations applicable to both. Both were indicted for the mur- 
der of Butner, and both were convicted of manslaughter. 

The case apparently professes to set forth all the evidence given upon 
the trial. But probably it omits some that was given, because the in- 
structions asked for by the counsel for the defendants, and those given 
by the judge, seem to be founded on the assumption of certain facts 
which do not appear, or at  least do not directly appear, in the evidence 
set forth. 

1. We will first consider the case of Matthews. The facts in evidence 
as they relate to him, stated generally, were these: Butner (the de- 
ceased) and the two defendants, and some others, were in  a public road. 
Humphreys charged Butner with having sworn lies against him, and 
said he could prove i t  by Matthews. According to one witness (Frank 
Matthews), he said to Butner, "Damn you, I will shoot you; you swore 

damn lies against me, and I can prove it. Come up here, Sidney 
(530) Matthews." This witness states that ('Matthews then stepped 

up. Deceased advanced three steps and struck Matthews a back- 
handed lick, knocked him on his knees and stamped at him. When Mat- 
thews was down, he was partly on his side, and the stamping was about 
his legs, and then his body." 

Enoch Matthews testified substantially as above, except that he does 
not say that deceased advanced upon the defendant Matthews. He says 
that as defendant Matthews stepped up deceased struck him and he fell 
partly on his hands, when deceased kicked him, etc. Matthews rose, and 
about that time deceased commenced falling backward, rose a second 
time, staggered and fell, and died in a short time. No witness saw any 
blow with a knife given. 

Carter, a witness, says that when Matthews rose to his feet he saw him 
and the deceased standing confronting each other with knives in their 
hands, when deceased soon fell, and in  a few minutes died. H e  died 
from a wound inflicted by a knife in  his thigh about six inches below 
the groin. I t  is evident from the testimony that if Matthews gave the 
wound, as the jury must have believed that he did, it was given while he 
was on his knees, or otherwise prostrate on the ground. 

The judge allowed i t  to be given in evidence that he was small, crip- 
pled, and one-eyed, and that the deceased was a strong man, but refused 
to allow the defendants to prove his character for violence. The defend- 
ants excepted, and we think that the judge should have received the evi- 
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dence, as coming within the exception to the general rule against such 
evidence, established in S. v. Tu~pin ,  77 N. C., 473. 

The issue made by the evidence in this case was, Did Matthews give 
the wound i n  self-defense? Our opinion on this point would entitle the 
defendants to a new trial. But other questioils are in the case 
which may again occur upon a second trial, and upon which the defend- 
ants are entitled to our opinion. 

The defendants prayed for certain ir~structioils which thc judge (531) 
read to the jury, and stated that while they embodied correct 
principles of law, yet he mould lay down the following rules for their 
guidance in this case, etc. This language was a virtual refusal to give 
the instructions. I n  this we think the judge was right, because they 
were less favorable to the defendants than what they were cntitlcd to 
have. 

The first of these instructions is defective, rather than positively 
erroneous. I t  should hare added to the hypothesis that Matthews "had 
reasonable ground to apprehend," etc., the further words, "and did 
apprehend," etc. I t  might also advantageously have used some other 
equivalent words in tht: place of "felorrious assault," which although 
strictly correct, the jury were not likely to understand. 

The second is  more objectionable. I t  seems to assume that there was 
evidence from which the jury might reasonably and justifiably find that 
Matthews "was willing to engage in the di f icul ty  between the deceased 
and Humphreys," whereas we do not see in the case as presented to us 
any evidence of an intention on the part of Matthews to engage in the 
fight to which Humphreys had challenged the deceased. I t  is true he 
"stepped up" when he was called on by Hurnphreys to prove what he 
had said, but whether with the intention to affirm or to dcny thc state- 
ment of Hurnphreys does not appear. Certainly the mere fact that he 
stepped up or, as one witness says, seemed to be passing deceased when 
deceased struck him, would not tend to prove an intention to gct into a 
fight with the deceased, and the law presumes in favor of cvery man's 
innocence, and requires a criminal intent to be proved. 

Strictly speaking, the defendants, in order to make evidence of the 
violent character of the deceased competcnt, should have offered to 
prove that it was known to Mattliews. But there was sornc evi- 
dence of that in the fact that they lived in thc same neighbor- (532) 
hood and were acquainted. 

We proceed now to consider the instructions given by the judge in 
lieu of those asked for. After correctly defining murder, manslaughter, 
and excusable homicide, he says to the jury in substance, that when a 
homicide is proved the law presumes malice, but the presumption may 
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be rebutted by circumstances appearing in  evidence, .whether put in on 
the part of the State or of the defendants. To this there can be no ex- 
ception. The error of the judge in this part of his charge was omission 
only. But we think in a case like this he was required to go further than 
he did, and to inform the jury that if they believed the witnesses who 
were contradicted, that the circumstances in evidence did rebut the pre- 
sumption of malice. As malice is a presumption which the law makes 
from the fact of killing, i t  must necessarily be a matter of law what cir- 
cumstances will rebut the presumption. The jury must pass on the ex- 
istence of the facts which constitute the circumstances, but the judge 
should instruct them, as matter of law, that if certain facts which the 
evidence tends to establish have been proved to their satisfaction, the 
presumption of malice is rebutted, and they must acquit the defendant 
of murder. S. v. Hildreth. 31 N. C., 429. Whether the presumption has 
been rebutted or not is a question of law, just as legal provocation, suf- 
ficient cooling time, deadly weapon, reasonable time, negligence, etc., 
are. S. v. Craton, 28 X. C., 164; S. 2). Collins, 30 N .  C., 407; 8. v. 
Sizemore, 52 N. C., 206 

I n  8. v. Hildreth, 31 N. C., 429, the Court says: "It is the undoubted 
province and duty of the court to inform the jury, upon the supposition 
of the truth of the facts as being agreed or found by the jury, what the 
degree of the homicide is. Foster Cr. L., 255; S. v. Walker, 4 N.  C., 
662. I f  it were not so there would be no rule of law by which a killing 

could be determined to be murder, but the whole matter of malice 
(533) or alleviation of malice would fall to the discretion and decision 

of the jurors in  each particular case, and there would be no mode 
of reviewing i t  so as to reverse the decision, though erroneous. There 
could be no tyranny more grievous than that of leaving the citizen to 
the prejudices of jurors, or the discretion of judges, as to what ought to 
be deemed an offense which should or should not deprive him of his life. 
The only security for the accused is for the law to define a priori what 
shall constitute a crime, and, i n  the case of capital punishment, when it 
shall be inflicted. 

"It is one of the praises of our law that such have always been its pro- 
visions. The presiding judge, therefore, did not transcend his power, 
but performed simply his duty in directing the jury upon the point 
whether the killing here amounted to murder or manslaughter, taking 
the facts to be as deposed to by the witnesses." 

The judge i n  thie case left the question of murder an open one for the 
jury, and without disregarding his instructions they might have found 
the defendant guilty of that crime, although there was no evidence of 
express malice, and the legal presumption was rebutted by the testi- 
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mony of every witness as to the sudden and unexpected beginning of 
the affray. It cannot be said because the jury found the defendant 
guilty of manslaughter only, that he was not prejudiced by the omission 
of the judge. The true question was between manslaughter and homicide 
and self-defense. The attention of the jury was distracted from that by 
their being required to pass on the question of murder, which was con- 
tradicted by all the evidence, and the defendant was compelled to pre- 

I sent his defense to them, burdened by a weight of accusation from which 
he ought to have been relieved by the instruction of the judge. 

The instructions were erroneous in other particulars. The judge said: 
"If it appeared from the circumstances of the case, . . . that Nat- 
thews had reasonable ground to apprehend that his l i fe was in  irnrnz- 
nent  dange~, he was justified in taking the life of his assailant, 
but there must be a necessity for taking life from the fierceness (534) 
of the assault, etc., before he could be excused on the ground of 
self-defense." The judge omitted here to say that Xatthews must have 
believed in the reality of the danger, and he omitted also a much more 
important portion of the rule which he undertook to lay down. I t  is 
said in all the authorities, and cannot be doubted, that if a man who is 
assailed believes, and has reason to believe, that although his assailant 
may not intend to take his life, yet he does intend and is about to do him 
some enormous bodily harm, such as maim, for example, and under this 
reasonable belief he kilIs his assailant, it is homicide se defendendo 
and excusable. I t  will suffice if the assault is felonious. Foster, 274. 
No  doubt the omission of this qualification of the rule was simply in- 
advertent. We think there are other expressions of the judge which 
were incorrect as not being applicable .to the evidence, and likely to be 
prejudicial to the defendants. But it is unnecessary to consider them. 

2. We pass now to the casq of Humphreys. 
As to him, the judge told the jury that, "if he was present and did or 

said anything calculated and intended to make known to Matthews that 
he would help if need be, by taking part in the fight, or keeping others 
off, or if he egged him on, he would be guilty of aiding and abetting, 
and equally guilty with Matthews." 

This is perhaps a correct statement of an abstract principle of law. 
We are not called on to decide upon that. The error, as we think, 
is that it was too general and did not with sufficient particularity furnish 
the jury with a rule which they could apply to the facts as they might 
find them to be. The evidence as to Humphreys, so far as it is material, 
may be briefly stated thus: When first seen by the witnesses he was 
cursing deceased; eaid he had sworn to a damned lie, and called 
on Matthews to prove it. When deceased knocked Matthews (535) 
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down Humphreys put his hand in his pocket and said he would shoot 
the damned rascal, when his wife seized and held him until deceased 
had fallen. Another witness testified in subst,ance that before Hum- 
p h r e y ~  called Matthews up, he said to deceased, "Damn you, I'll shoot 
you," etc., and that when Matthews was down Humphreys said, "Stand 
back from the son of a bitch; I am going to shoot him," when his wife 
held on to him, etc. H e  did not shoot. 

The judge left it an open question to the jury whether or not this de- 
fendant was guilty of murder. I f  he erred' in this respect as to Mat- 
thews, he of course erred as to Humphreys. As he did not commit the 
homicide, there was no presumption of malice in him to be rebutted. 
To make him guilty of murder there must have been a concert between 
him and Matthews to kill the deceased, of which there is no evidence, and 
which the jury have negatived. I t  was therefore quite as unfair to him 
as i t  was to Matthews, to compel him to argue before the jury against 
this accusation. 

I n  another respect the charge of the judge presented the case of this 
defendant to his prejudice. He  had challenged the deceased to fight 
with hint. But there is no evidence tending to prove that he intended or 
expected the fight which took place, that is, one between Natthews and 
the deceased. All the evidence shows that this fight was sudden and un- 
expected. I f  Matthews acted in self-defense, of course Humphreys was 
guilty of no crime. The instructions assume that Matthews was guilty 
of some crime, either murder or manslaughter, and put to the jury the . 
issue, whether Humphreys abetted him. I f  the judge had said, I f  you 
find Matthews guilty of manslaughter, then, if during the fight and be- 
fore the fatal wound was given, Humphreys did or said anything, etc., 
his instructions would have been unobjectionable so far  as they went. 

But they would even then have been imperfect and unfair, in not 
(536) calling the attention of the jury to the imperfection of the evi- 

dence as to the participation of Humphreys. What he said or 
did before the fight began must be excluded from consideration, for 
although it was calcplated and intended to provoke a breach of the peace 
between him and the deceased, i t  was neither calculated nor intended to 
provoke a fight between Matthews and the deceased. What he said after 
the fatal wound was given must also be excluded, because it could not 
encourage, aid or abet Matthews to give it. The testimony as to the 
conduct of Humphreys while the fight was going on is, that when Mat- 
thews fell Humphreys put his hand behind him and said he would shoot 
the damned rascal, when his wife seized and held him until deceased 
fell. Another witness says that Matthews, while he was down, said, 
"Fellows, don't let him kill me," when Humphreys said, "Stand back 
from the son of a bitch; I'm going to shoot him," when his wife seized 
him, etc. 
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What Humphreys said was calculated to encourage Matthews and the 
jury might not unreasonably have found that it was said during the 
fight and before the fatal wound was given, and that Humphreys was a 
principal in  the manslaughter. But they might also have found that 
Humphreys reasonably believed that Matthews was about to be felon- 
iously killed, and interfered to the extent that he did to prevent a 
felony, as he lawfully might. We cannot say which of these views the 
jury might have taken. The error of the judge consisted in his failing 
to present particularly to the jury the law applicable to these hypotheti- 
cal cases. which are the onlv ones that could arise and which did arise. 
on the evidence, and in leaving it to them in a general way, and without 
any particular instructions, to find whether Humphreys did or said any- 
thmg to encourage Matthews. 

I t  will be seen from the manner in  which we have reviewed the (537) 
instructions of the able and learned judge who presided at  this 
trial, that in our opinion a judge who presides at  a trial in which 
human life is at stake does not fully perform the duties which his office 
imposes on him by stating to the jury, however correctly, principles of 
law which bear more or less directly, but not with absolute directness 
upon the issues made by the evidence in the case. To do that only is 
easy and almost mechanical. We think he is required, in  the interest of 
human life and liberty, to state clearly and distinctly the particular is- 
sues arising on the evidence, and on which the jury are to pass, and to 
instruct them as to the law applicable to every state of the facts which 
upon the evidence they may reasonably find to be the true one. To do 
otherwise is to fail to ('declare and explain the law arising on the evi- 
dence," as by the act of Assembly he is required to do. C. C. P., see. 237. 

To do this requires the exercise of a cultivated intelligence, and to do 
it in  a complicated case in the necessary haste of a jury trial, so as to 
stand subsequent examination, is one of the highest efforts of the mind. 
The ablest &dges, although aisisted by able cknsel,  do sometimes fail, 
and when that appears, it is the imperative duty of a court of appeals 
to order a new trial. S. v. Dunlop, 65 N.  C., 288. An application was 
made to this Court to reduce the amount of bail required of the defend- 
ants by the court below after their conviction, as being excessive. The 
decision granting them a new trial renders any decision on the applica- 
tion unnecessary. 

PER CURIAM. 'Venire de noco. 

Cited: S. v. Byers, 80 N.  C., 427; S. v. Mat thew,  ib., 418; S. v. 
Rogers, 93 N .  C., 531; S. v. Hendey,' 94 N. C., 1032; S. v. Gilrner, 97 
N.  C., 431; S. v. Lawson, 9 8  X. C., 763; S .  v. Rippy, 104 N .  C., 756; 
8. v. Boyle, ib., 822; S. v. Ilorn, 116 N .  C., 1046; S. v. Wilcox, 118 
N. C., 1133; 8. v. Melton, 120 N.  C., 597; S. v. Gentry, 125 N.  C., 735, 
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741 ; X. v. Barrett, 132 IN. C., 1010; X. v. Capps, 134 N .  C., 628 ; X .  v. 
Lipscomb, ib., 695; S. v. Clark, ib:, 704; 8. v. Garland, 138 N. C., 685; 
S. v. Jarrell, 141 N.  C., 724; S. v. Hill, I%., 771; 8. v. Lilliston, ib., 871; 
E. v. A. R., 145 N. C., 571; Blake v. Smith, 163 N .  C., 274; 8. v. Bed, 
170 N.  C., 766. 

STATE v. RICHARD COOLEY AND OTHEBS. 

Pence War~ant-Costs. 

1. A peace warrant in which is alleged no threat nor fact or circumstance 
from which the court can determine whether the fear of the prosecutor 
is well founded or not, should be quashed. 

2. In such case it was helcl to be error to tax tho defendant with costs. 

PEACE WARRANT, heard at November Term, 1877, of WAKE Criminal 
Court, before Strong, J. 

A peace warrant (in which the prosecutor alleged that he had reason 
to fear and did fear that defendants would do him private injury, etc.) 
was obtained at  the instance of one Paschall, and the defendants were 
arrested and held to answer before a justice of the peace, who, after 
hearing the evidence, adjudged that the warrant be dismissed at  the costs 
of defendants. And in the court below, their counsel moved to quash the 
proceeding, which motion was denied; and after hearing the evidence 'on 
the part of the State and defendants, his Honor ordered the defendants, 
then in  court in obedience to their recognizance, to pay the costs. of the 
proceeding, and the defendants appealed. 

T. P. Devereux, who prosecuted in  the co~~r t  below, qpeared with the 
Attorney-General for the State. 

bV. H. Pace for the defendants. 

FAIRCLOTH, J. We do not know what sort of a case was disclosed by 
the evidence, but we can see that the warrant ought to have been 
quashed on defendants' motion, on the ground that i t  or the affidavit 
alleged no threat, fact, or circumstance from which the court could de- 
termine whether the "fear" of the prosecutor was well founded or not, 

nor for which the prosecutor if swearing falsely could be prose- 
(539) cuted. There being no charge against the defendants, of course 

they could not be taxed with the costs. 
Error. Let this be certified and the proceedings quashed below. 
PER CURIAM. Reversed. 

Cited: 8. v. Goram, 83 N. C., 665. 
262 
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STATE, v. ABRAM CBNNADY. 

Peace Warrant-Frivolous or Malicious Prosecution-Costs-Imprison- 
ment of Prosecutor. 

1. A prosecutor in a peace warrant can be ordered to pay costs where the 
prosecution is frivolous or malicious; and if he fail to do so, he can be 
imprisoned therefor. 

2. iYeither a fine nor costs inflicted as a punishment is a debt within the 
meaning of the Constitution in relation to this matter. 

3. The Legislature has the power to prescribe that the prosecutor in a crim- 
inal action may be made to pay costs, where the defendant is acquitted 
and the prosecution is frivolous or malicious. 

4. There is nothing cruel or unusual- in requiring a prosecutor in such case to 
pay costs. 

APPEAL from an order made at January Term, 1878, of WAKE Crim- 
inal Court, by iS'Xtrolzg, J. 

A peace warrant was obtained at  the instance and upon the oath of 
one Abram Cannady, and his Honor below, after hearing the evidence 
of the prosecutor (Cannady), and that in behalf of one McCullers (the 
defendant in  the warrant), adjudged that the prosecution was without 
cause, frivolous and malicious on the part of Cannady, and ordered him 
to pay the costs of the proceeding, and to be held in  custody by the 
sheriff until the same were paid. From which judgment the de- 
fendant appealed. (540) 

T. P. Devereux, who prosecuted in the court below, appeared with the 
Attorney-General for the State. 

Bledsoe & Blechoe for cl;efe?&nt. 

READE, J. The questions are, (1) Can a prosecutor be ordered to pay 
costs where the prosecution is frivolous or malicious, and (2 )  be impris- 
oned therefor if he fail to pay G 

The statutes answer both questions in  the affirmative: "The party 
convicted shall be aiways adjudged to pay the costs, and if the party 
charged be acquitted, the complainant shall be adjudged to pay the costs, 
and may be imprisoned for the nonpayment thereof." Bat. Rev., ch. 35, 
see. 132. 

"If a defendant be acquitted, the costs shall be paid by the prosecutor, 
if any be marked on the bill, unless the judge shall certify," etc. C. C. 
P., see. 560; S. v. Lupton, 63 3. C., 483; S. u. Darr, ib., 516. But then 
i t  is said that the statute is unconstitutional. 
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The Constitution prorides that in a criminal prosecution no one shall 
be compelled "to pay costs unless found gvilty.)' And that T o  person 
shall be put to anslyer a criminal charge except by indictment, present- 
ment, or impeachment." And that T o  one shall be convicted but by the 
unanimous verdict of a jury." And that "There shall be no imprison- 
ment for debt, except in cases of fraud." Const., Art. I, sees. 11, 12, 13, 
16. And thence it is insisted that, as the prosecutor has not been 
indicted, and has not been convicted, he cannot be compelled to pay 
costs, if costs be regarded as a fine or punishment; and even if indicted 
and convicted, and the costs be regarded, not as a fine or punishment, 
but as a debt, he cannot be imprisoned for debt in the absence of fraud. 

The questions nTere well argued, and we ha17e had some difficulty in 
arriring at a satisfactory conclusion. 

I t  is manifestly the sense of the Constitution and of the statutes 
(541) that a defendant should not pay costs unless conoicted. Why be 

more careful of the defendant than of the prosecutor? The an- 
swer is, that the acquittal of the defendant is substantially the conviction 
of the prosecutor, where the prosecution is frivolous or malicious. And 
the same section of the Constitution which provides that no one shall be 
convicted but by the verdict of a jury, provides further, "that the Legis- 
lature may provide other means of trial for petty misden~eanors, ~ ~ i t h  
the right of appeal." And so it is not a strained construction to say that 
the Legislature has prescribed another mode of trial for a petty misde- 
meanor when it enables the court to compel the prosecutor to pay costs 
when he has frivolously or maliciously charged a nian with a crime, 
whom the jury acquits. 

I t  is not with a prosecutor as it is with a defendant. A defendant is 
brought in whether he will or not, and ought not to pay costs unless con- 
victed; but the prosecutor comes voluntarily. H e  is the actor with 
knowledge of the consequences of failure. He  stipulates beforehand that 
if his clanlor be false, he will pay the costs. And if the defendant is 
acquitted, and the prosecution is adjudged to be frivolous or malicious, 
he stands guilty confessed, as if he had submitted or pleaded guilty, and 
there is no need of a jury to convict him. 

I t  has too long been the practice, both in England and h ~ e r i c a ,  to 
make the prosecutors pay costs in  such cases, to doubt its ~ r o p r i e t ~ ,  and 
we do not think it mas the purpose of our Constitution to prohibit it. 

I t  is insisted that the costs in  a criminal prosecution are not a fine or 
pnishinent,  but that they are a debt; and that there can be no imprison- 
ment for debt. 

I n  S. v. Manuel, 20 S. C., 20, it is said that fine and costs are both 
and that neither is a debt in the sense contemplated by the 
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Constitution where the relation of debtor and creditor is meant. (542) 
And manifestly where the judgment is that he pay a finc of so 
much and the costs, one is as much a punishment as the other. And 
where the judgment is that lie he imprisoi~ed, for say so long, and pay 
the costs, our statute prescribes that mhen the term of imprisonment 
i q  out he shall still remain in prison until he pay the costs or be othcr- 
wise discharged according to law. Bat. Rev., ch. 33, see. 129. 

I n  S. v. Manuel ,  s u p m ,  there is an exhaustive discussion of the ques- 
tions involved by Judge Gaston in delivering the opinion of the Court. 
I n  that case the defendant was a free negro, and was fined $20 for an 
assault and battery, and ordered to be hired out to pay the fine, under 
the statute then existing. His defense was threefold: (1) That the fine 
was a debt,  and that the C'onstitution forbids imprisorlment f i r  debt; 
(2 )  That the fine was excessive, in  that i t  was laid and directed by the 
statute to be laid high enough to cover the costs, although the crime itself 
did not deserve so high a fine; (3) That the punishment was cruel and 
unusual, in  that i t  directed the defendant to be hired out. 

1. The conclusion arrived at on the first defense was that a fine was 
riot a debt within the meaning of the Constitution. That "the Constitu- 
tion itself discriminates between debts and fines; it provides against un- 
necessary and wanton imprisonment for the collection of debts, but in  
regard to fines, its language is, excessive bail shall not be required, nor 
excessive fines imposed, nor cruel or unusual punishments inflicted. Here 
we find a fine classed where it ought to be, among the means used in the 
administration of criminal  jz~stice and in immediate connection with 
other punishment imposed or inflicted in  the course of that administra- 
tion. . . . The costs of a convicted offender are not a debt. . . . 
They are a part of the sentence of the court. . . ." From! this review 
of our usages, legislative acts and judicial interpretations of t h ~ ,  it 
follows that the sentence pronounced against a convicted crim- 
inal, that he should pay the costs of prosecution, is as much a (543) 
part  of his punishment as the fine imposed eo nornine. 

2. I n  regard to tha second defense, that the fine was excessive, in that 
i t  required the fine to be high enough to cover the costs, although the 
crime itself might not deserve so high a fine, i t  was said, "that the 
hgis la ture  had the power to prescribe that a convicted criminal should 
be fined to the amount of the costs; that it was the peculiar province of 
the Legislature to declare what should be crimes and their punishments, 
and that the judiciary could not control the Legislature, except perhaps, 
"which i t  would be almost indecent to suppose," the Legislature should 
grossly exceed its constitutional restraints; that although "the language 
of the Bill of Rights is addressed directly to the judiciary for the regu- 
lation of their conduct in  the administration of justice, i t  is the courts 



I N  T H E  SUPREME COURT. [78 

that require bail, impose fines, and inflict punishment; and they are re- 
quired not to require excessive bail, not to impose excessive fines, not to 
inflict cruel or unusual punishments, and i t  would seem to follow that 
the command is  address& to them only in those cases where they have 
a discretion over the amount .of bail, the quantum of fine, and the 
nature of the punishment. No doubt the principles of humanity sanc- 
tioned and enjoined in this section ought to command the reverence and 
regulate the conduct of all who owe obedience to the Constitution." But 
u 

when the Legislature, whose peculiar duty it is to make laws, prescribed 
a punishment, the courts were bound thereby, except perhaps in  extraor- 
dinary cases, as that was not. 

3. I n  regard to the third defense, that the punishment of hiring out 
was cruel and unusual, it was held that i t  was not, because a bond was 
taken from the hirer, conditioned as an apprentice bond, for his humane 

treatment, and the well known relation of master and apprentice 
(544) was established. And as we had no penitentiary or workhouse, it 

was appropriate and just to make a convict work out his fine in- 
stead of allowing him to go without punishment for his crimes. 

So our opinion is:  (1) That neither a fine nor costs inflicted as a 
punishment is a debt within the meaning of the Constitution in relation 
to this matter; (2) That the Legislature had the power to prescribe, as 
i t  has done, that the prosecutor may be made to pay costs, where the 
defendant is acquitted and the prosecution is frivolous or malicious; 
(3)  That there is nothing cruel or unusual in requiring a prosecutor, 
who has not been indicted and convicted by a jury, to pay costs, nor is it 
contrary to the Constitution, because i t  has long been the practice to do 
so, and because substantially he stands convicted by his false clamor 
and the acquittal of the defendant. 

PER CURIAM. Affirmed. 

Cited: Pain v. Pain, 80 N. C., 325; S. c. Davis, 82 N. C., 612; S. v. 
Murdoclc, 85 N. C., 600; S. v. Wallin, 89 h'. C., 580; S. v. Byrd, 93 
N. C., 628; 8. v. Dunn, 95 N. C., 700; S. 1). Hamilton, 106 N. C., 661; 
S. v. Burton, 113 N. C., 659; S. v. Parsons, 115 N. C., 732; S.  v. Nel- 
son, 119 N. C., 800; S. v. Morgun, 141 N.  C., 732. 
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(545) 
STATE v. WILLIAM TUCKER. 

Indictment-Perjury-Judge's Charge. 

On the trial of an indictment for perjury, it became material for the jury 
to know whether a certain note was given for a horse or for the purchase 
of land; and the court declined to charge the jury as asked by the de- 
fendant, "that if B. sold a horse to H, and took the mortgage to secure 
him, and that was all the debt he had against the land, it made no dif- 
ference how the contract was made to lift the mortgage, still in law it 
was an agreement to pay the debt created for the horse, and that the 
defendant would not be guilty": Held, to be error. 

PERJURY, tried at  Fall Term, 1877, of HAYWOOD, before Furches, J. 
I n  1872, W. G. Boyd, the- prosecutor, sold a horse to William Hal- 

combe for $100. H e  took a note payable.to his mother, Elizabeth Boyd, 
and Halcombe secured its payment by mortgage on real estate. Boyd 
sold the land to one Cagle for $125 and gave him a bond for title upon 
payment of the same. The defendant bought Halcomtbe's equity of re- 
demption, and also the interest of Cagle under the bond for title. Sub- 
sequently, by agreement of all the parties, the defendant paid Boyd a 
part of the amoant due from Cagle, and gave his note, payable to Mrs. 
Boyd, for $76.50, the balance due upon the note which Cagle gave as the 
purchaser of the land. Thereupon Boyd surrendered Cagle's note, and 
Cagle assigned the bond for title to the defendant. 

The prosecutor brought an action before a justice of the peace against 
the defendant for the $76.50, recovered judgment, which was docketed 
in  the Superior Court, filed an affidavit stating that i t  was recovered 
upon a note given for land, and that the land was not exempt from exe- 
cution to enforce its payment, and obtained an order from Cannon, J., 
directing the clerk to issue an execution and the sheriff to sell the 
land in satisfaction thereof. And thereupon the defendant ap- (546) 
plied for an order restraining the sheriff from selling the land, 
stating in  his affidavit that said note was given for the purchase of a 
horse, as aforesaid, and not for the purchase of real estate, and 
Cannon, J., granted the order. The perjury assigned was in the state- 
ments set forth i n  this affidavit. 

The instruction asked for by the defendant and refused by his Honor, 
and upon which the case turns, is set out in  the opinion. There was a 
verdict of guilty, and the defendant appealed because of the refusal to 
give the instruction prayed for ;  and Tate, solicitor for the State, ap- 
pealed because his Honor allowed the defendant's motion in  arrest of 
judgment. 

Attorney-Gmerair for the State. 
No counsel fo r  the defendawt. , 
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FAIRCLOTH, J. I n  this case it became material for the jury to know 
whether a oertain note was given for a horse or for the purchase of land, 
and the evidence was conflicting. 

The defendant requested the court to charge the jury '(that if Boyd 
sold a horse to Halcombe and took the mortgage to secure him, and that 
was all the debt he had against the land, i t  made no difference how the 
contract was made to lift the mortgage, still in law i t  was an agreement 
to pay the debt created for the horse, and that the defendant would not 
be guilty," which was declined by the court. 

We think this was a proper instruction for the jury, and that the re- 
fusal to give i t  entitles the defendant to another trial. This conclusion 
renders it unnecessary to consider other exceptions, as they may not 
arise again. 

PER CCRIAM. Benire de novo. 

STATE v. DAVID LANE. 

Practice-Appeal b y  State-lnf erior Courts. 

1. No appeal can be taken by the State to any court from the action of an 
inferior court in sustaining a plea of former acquittal, although such 
plea is a mixed question of law and fact and the court erred in not 
leaving it to the jury. 

2. In this State the right of the State to appeal has been recognized as exist- 
ing in two cases, viz.: (1) where judgment has been given for the de- 
fendant upon a special verdict; ( 2 ' )  where a like judgment has been 
given upon a demurrer to an indictment or upon a motion to quash. 

ASSACLT and battery, tried at Noveniber Term, 1877, of EDQECOMBE 
Inferior Court, before H. C.  Bourne,  W.  T .  Cobb, and J .  J .  Battle,  
justices of the peace. 

The defendant and three others were charged with an assault upon 
the prosecutor, and upon the trial the defendant Lane pleaded former 
acquittal. This plea was sustained by the court below, and the State 
appealed to this Court. 

J o h n  L. Bridgers, Jr., who prosecuted i n  the court below, appeared 
w i t h  the Attorney-General for the State. 

Fred. Phi l l ips  for the defendant. 

RODIL~N, J. 1. The first question presented is, Could the State appeal 
to any court from the action of the inferior court which is set forth in 
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the record?, The record proper states that the defendant pleaded a 
former acquittal and that the plea was considered by the court, and then 
proceeds: ('It is ordered and adjudged by the court that the said plea be 
and is in all respects sustained." From this judgment the solici- 
tor appealed to this Court. The case, which wc consider a part (548) 
of the record, after setting out the cvidence respecting the former 
trial, says: ('The court thereupon instructed the jury that the acts 
alleged in the second iiidictnient against Lane and others were e m b r a d  
in the charge contained in the first indictment against Lane, and they 
need not consider the case as against him at all. The solicitor prayed 
an appeal to the Supreme Court, and a verdict of not guilty was ren- 
dered under the direction of the court." As the record proper shows that 
a verdict of not guilty was rendered as to the codefendants of Lane, and 
does not show that any verdict was rendered as to him, we will under- 
stand the last quoted paragraph from the case as meaning no more than 
this, although its more natural sense would seem to be that Lane himself 
was acquitted. 

without departing from the question under consideration we may say 
that the judge clearly erred in withdrawing from the jury the finding 
upon the issue whether the fight for which the defendant had been for- 
merly acquitted was the same with that charged in the indictment then on 
trial, and in undertaking to decide himself that question of fact, as he 
seems to have done. The plea of former acquittal is a mixed plea of law 
and fact, and it must always be left to a jury under instructions from the 
court to pass upon the fact whether the offense charged against a de- 
fendant on trial is identical with one for which he has been formerly 
tried. 

Until lately no case could be found in the EngIish Reports where a 
writ of error was allowed on behalf of the Crown in a criminal prosccu- 
tion, and i t  has not yet been decided that such a writ may lawfully 
issue, as in the cases in which it did issue the question was not made. No 
reference is found to it in the older books on criminal law, but the 
authorities may be found collected in 1 Bennett and Heard's Leading 
Crimlinal Cases, 610, in the note to People v. Corning, 2 Coms. 
(N. Y.), 1, and Commonuealth v. Cumminys, 3 .Gush. (Mass.), (549) 
212. 

From the cases there cited i t  will be seen that in  many of the States it 
is held that the State has no appeal in a criminal ease under any circum- 
stances. I n  all, or nearly all, it-seems to be held that where the right of 
appeal exists, it is given by statute; and that if it exists at all inde- 
pendently of a statute, it is confined to two cases only: One where the 
inferior court has'given judgment for the defendant upon a special 
verdict, and the other where i t  has given a like judgment upon a demur- 
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rer to an indictment, or upon a motion to quash, which is considered as 
substantially similar. 

I n  this State i t  has been recognized as existing in those two cases, but 
I am not aware that it has been in any others. Thus limited, the right 
may be defended by reasoning, although not expressly given by any 
statute, i t  violates no principle, and can never be used oppressively. 
Clearly in  this State an appeal by the State is not a general right, and 
if i t  is claimed in  any case other than those mentioned, the claim must 
be derived from some statute conferring it. 

Chapter 154, Laws 1876-77, which establishes the inferior courts, pro- 
vides for appeals by defendants to the Superior Courts, but it is silent as 
to any appeal on the part of the State. I t  is contended, however, that an 
appeal is given to the State by Article IV,  sec. 8, of the Constitution, 
which says: "The Supreme Court shall have jurisdiction to review on 
appeal any decision of the courts below upon any matter of law or legal 
inference." Notwithstanding the broad language of this section, we do 
not think it was intended to give an appeal to the State from all decis- 
ions of law i n  either the Superior or other courts, as it must do if it 
gives i t  in this case. To hold that it did would be to deprive the defend- 
ant i n  many cases of the benefit of a, sacred maxim of the common law, 

that no man shall be put in jeopardy twice for the same offense. 
(550) I t  was held in  S. v. T a y l o r ,  8 N.  C., 362 (see, also, Rex v. Bear, 

2 Salk., 646), that no appeal by the State will lie after a verdict 
of acquittal, notwithstanding i t  may be alleged that the judge erred in 
instructing the jury as to the law. I f  an appeal did lie in  such cases it 
would or might be very oppressive to persons charged with crime. We 
are of opinion that as the State is not mentioned in the section cited it 
was not intended to apply to the State as a party to a criminal prosecu- 
tion, or to extend its right of appeal. I f  this construction be wrong, 
however, the Constitution by section 12 directs the 1,egislature to pro- 
vide a proper system of appeals from the inferior courts, and acting 
under this direction it has provided a system which gives no appeal to 
the State. We cannot think that this omission was accidental. I t  
seems to me that it was of purpose and, if I may express an opinion, was 
founded on sufficient ceasons of public policy. 

2. I f  the State possessed the right of appeal from any judgment of 
the inferior court, it seems to be clear that the judgment  nus st at least 
be one which from its nature may be practically reversed, and the par- 
ties put in s t a t u  quo. 

I n  the present case it does not appear that the court made any decision 
but that sustaining the plea of former acquittal. By this we must un- 
derstand that the court held the plea sufficient in law. The error of the 
court consisted, not in  this, but in discharging the jury without rcquir- 
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ing them to find any verdict as to the defendant. The defendant has 
simply never been tried. I t  may be that the discharge of the jury with- 
out any reason for it may prevent the defendant from being put on trial 
again. I n  a case of felony it clearly would. S. v. Alman, 64 N. C., 364. 
I f  the doctrine of "once in  jeopardy" applies i n  cases of misdemeanor, 
i t  cannot be evaded by an appeal by the State, which is in  fact an appeal 
from an order discharging the jury. That is such an order as 
from its nature cannot be reviewed or reversed. (551) 

The jury charged with the defendant's case have separated, and 
the legal effects of their separation cannot be avoided by any decision of 
this Court that the court below erred in  permitting them to separate. 
The parties cannot be replaced in statu quo by any judgment of this 
Court. The question whether the defendant can be tried hereafter, not- 
withstanding the discharge of the jury, is not presented. That can arise 
only if he shall be again arrested. 

PER CURIAM. Appeal dismissed. 

Cited: S. v. Spurtin, 80 N. C., 364; S. v. Swepsoa, 82 N. C., 542; 
S. v. Padgett, ib., 546; S. v. Keeter, ib., 548; X. v. Swepson, 83 N. C'., 
586; S. v.  Xoore, 84 N. C., 726; S. v. Murhoclc, 85 N.  C., 599; 8. v. 
Scanlon, ib., 601; S. v. Powell, 86 N. C., 643; S. v.  R. R., 89 F. C., 585; 
S. v. Ostwalt, 118 N. C., 1214; 6. v. Savery, 126 N. C., 1088, 1089, 1091. 

I STATE v. W. S. ENGLAND. 

Xuficiewcy of Indictment-Practice-Withdrawal of Juror-Willful 
Burning-Evidence. 

1. It is not error for a juror to be withdrawn by the court and a mistrial 
entered in a criminal action, upon the motion of the solicitor, where the 
indictment is defective; and in such case the defendant can be tried upon 
another indictment. 

2. An indictment for burning a stable, under chapter 228, Laws 1874-5, which 
omits to allege that the burning was done with "an intent to injure or 
defraud," is defective. 

3. An indictment for such offense under chapter 32, see. 6, Battle's Revisal, 
which omits to allege that the burning was in the "night-time," is 
defective. 

4. On the trial of an indictment for burning a stable, evidence that the meas- 
urement of certain tracks leading from the stable towards defendant's 
house had been applied to the foot of the brother of the defendant who 
had been a t  first arrested for the offense, and that the measurement did 
not correspond, is not admissible. 
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INDICTMENT for burning a stable, tried at August Special Term, 1877, 
of BURKE, before Schenclc, J .  

After the jury were impaneled the solicitor for the State discovered 
that the bill of indictment was defective, and moved the court to with- 
draw a juror and order a mistrial, insisting that as the offense charged 
was a misdemeanor, and as the defendant upon conviction would have a 
right to have judgment arrested, the court should allow the motion. His 
Honor being of the same opinion, withdrew a juror and a mistrial was 
entered. A new indictment was thereupon preferred against the de- 
fendant upon which he was tried. On this trial the defendant objected 

to the admissibility of certain evidence, which sufficiently appears 
(553) in the opinion of Mr. Justice Eymm.  Verdict of guilty. Judg- 

ment. Appeal by the defendant. 

Attorney-General for the State. 
A. C. Avery for the defendant. 

BYNUM, J. The principle is admitted that no person shall be subject 
for the same offense to be twice put in jeopardy of life or limb, and upon 
the same principle no man shall be placed in peril of any legal penalties 
more than once upon the same accusation for any criminal offense what- 
ever. But there is no jeopardy and no peril where the indictment upon 
which he has been charged is defective. 4 Coke, 44; Whar. Or. Law, 
secs. 587, 588. 

The prisoner in our case was put upon his trial, and the jury im- 
paneled and charged with his case, when upon the suggestion of the 
prosecuting officer that the indictment was defective, a juror was with- 
drawn by direction of the court and a mistrial had, and the prisoner was 
afterwards tried and convicted upon another indictment for the same 
offense. If, therefore, the first indictment was so defective that no judg- 
ment could have been pronounced upon the prisoner in case of his con- 
viction, i t  was proper to put him upon his trial upon another and suf- 
ficient indictment. We think the first indictment was insufficient. It, 
was founded upon one of two statutes, the act of 1868, or the act of 
18745. I f  the first indictment was under Laws 1874-5, ch. 228, it was 
insufficient, because it did not allege the burning to have been done with 
an "intent to injure or defraud" specified in the act as a material part 
of the offense. I f  it was framed under the act of 1868-69, Bat. Rev., ch. 
32, sec. 6, it was defective, because i t  did not charge the burning to have 
been in the "night-time," which fact i t  was necessary to charge and 
prove. The indictment was therefore bad, and it was not error to make 
a mistrial and send another bill. 

A more serious question is raised upon an exception to evi- 
(554) dence upon the trial. I t  was in proof by the State that a bad 
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feeling existed between the prosecutrix and Joseph England, a brother of 
the prisoner, who had been at  first suspected and arrested for the offense. - 
It was a case of cireurnstantial evidence. Tracks were found near, and 
leading from the stables in thedirection of the prisoner's house. Several 

'witnesses measured these tracks, and took the measure upon a stick. One 
Morris, a witness for the State, testified that he applied this measure to 
Joseph England's foot. The solicitor then asked the witness if it cor- 
responded with the tracks. The question was objected to by the prisoner, 
but was allowed by the court. and the witness answered that the measure 
did not so correspond. This was error. The evidence was inter alios 
acta, and inadmissible. There was no allegation by the prisoner that his 
brother Joseph committed the offense, and no proof was offered by him 
tending that way. The proposition of the State is simply this: A. did 
not commit the offense; therefore, 13. did I t  is impossible to see how 
evidence tending to establish the innocence of A. tends to establish the 
guilt of B., except in  that very remote degree that i t  lessens, by one, an 
indefinite number, some one of whom might have been guilty. For any- 
thing that appears, Joseph England might have been one out of an hun- 
dred or more who could have committed the offense as well as he. Such 
evidence is too remote, illusory, and uncertain to be submitted to a jury. 
The evidence had no legal tendency to establish the p i l t  of the ~r isoner ,  
though it was evidently introduced and used for that purpose. But i t  is 
unnecessary to enlarge, as the question has been so recentIy discussed in  
many analogous cases, where the same principle has been decided. S. v. 
Davis, 77 N. C., 483; S. v. Eishop, 73 N .  C., 45; S. v. White, 
68 N. C., 158; S. v. Duncan, 28 N .  C., 236; S. c. May, 15 N.  C., (555) 
328. 

PER CURIAM. Venire de novo. 

Cited: S. 11. Hill, 79 N.  C., 658; 8. v. Wright,  89 N.  C., 509 ; X. V .  

Lee, 114 N. c., 846; 8. v. Pierce, 123 N. C., 747; 8. v. Marsh, 132 
N. C., 1004; S. v. Millicarn, 158 N. C., 621. 

STATE v. ALLISON BROWNING. 

Practice-Judge's Charge-Expression of Opinion as to Facts. 

1. I t  is a violation of the act (Bat. Rev., ch. 17, see. 237) for a judge at anu 
time in the progress of a trial (as well as during his charge to the jury) 
to express an opinion as to the weight of evidence or to use language 
which, fairly interpreted, would make it reasonably certain that it would 
influence the minds of the jury in determining a fact. 

373 



I N  T H E  SUPREME COURT. [78 

2. I11 such case, however, unless it appear with ordinary certainty that the 
rights of either party hal-e been in some way prejudiced by the remarks 
or conduct of the court, it cannot be treated as error. 

INDICTMENT for burning a stable, tried at Fall Term, 1877, of A L ~ x -  
ANDER, before Cloud, J. 

I t  was in evidence that in March, 1877, a stable and mules therein, 
the property of Wesley Morrison, were consumed by fire, and that soon 
after the burning, tracks of a peculiar character mere discovered in the 
field where the stable was situated. Several witnesses swore that they 
were acquainted with the tracks of the defendant, and in  their opinion 
the tracks in said field were those of defendant. I t  was in evidence that 
the defendant's left leg was 11/' or 2 inches longer than his right, and 
there was much other evidence on the part of the State and the defend- 
ant touching the identification of the tracks. 

The counsel foy defendant in his argument to the jury said: "If the 
witnesses for the State are to be believed, it was not Browning 

(556) who burned the stable or made the tracks in the field, for they 
swore that the steps made by the left leg were the shortest (of 

which there was evidence), whereas it mas to be inferred that if the de- 
fendant's left leg was the longer, the defendant must make the longest 
step with that leg." His Honor, interrupting, said: "I thought you 
were going to ask Dr. Carson horn that was, while you had him on the 
stand, but you didn't do it." Counsel: "I did not do i t  because I 
thought i t  was self-evident." His Honor: "I am not sure about that." 
This colloquy constituted the basis of the defendant's exception. Verdict 
of guilty. Judgment. Appeal by defendant. 

R. F. Armfield,  who prosecuted in the  court below, appeared wi th  the 
Attorney-General for the Btate. 

G. N.  Folk  for the defendant. 

FAIRCLOTH, J. The defendant made two exceptions, but properly 
abandoned one of them in this Court, and we do not think he is en- 
titled to a new trial on the other. The e~yidence of tracks entered into 
and became material on the trial. I t  was prored that the defendant's 
left leg was 1% or 2 inches longer than the other, and there was evi- 
dence tending to show that his left step was longer than the other, and 
there was evidence that the left step of the track seen in the field was 
shorter than the right step. Whilst defendant's counsel was arguing that 
the longer leg would make the longer step, his Honor said: "I thought 
you were going to ask Dr. Carson how that was when you had him on 
the stand, but you did riot do it," and the counsel said he did not do so 
because he thought it was self-evident, to which his Honor replied, "I 
am not sure about that," and defendant excepted. 
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I t  is urged that the language of thc judge in a colloquy between him- 
self and the counsel in the presence of the jury was a violation of 
the act of 1796, Bat. Hev., ch. 17, see. 237. Whilst the act in (557) 
terms only forbids that the judge shall give an opinion "whether a 
fact is fully or suf icient ly  proved," still it is the accepted and settled 
colistiuction that he sllall give no opinion on the wright of the evidence; 
and whilst the inhibition is limited to the occasion of giving a charge to 
the jury, yet if at  any time in  the progress of the trial the judge should 
express an opinion on the weight of the evidence, o r  use language ww21icl-I 
fairly interpreted would make i t  reasonably certain that it would con- 
trol or iiifluence the iniiidsl of the jurors in determining a fact, i t  would 
be a violation of the act. I t  i s  not insisted that his Honor failed to col- 
late aud submit the evidence in  a proper manner. I t  is only clainlcd 
that he erred in intimating a doubt to the counsel, not to the jury, in 
regard to the conclusion which the counsel seemed to think was sclf- 
evident, to wit, that the longer leg would make the longer step; but we 
cannot see with any degree of certainty that the remark was calculated 
to influence the jury prejudicially to the defendant. At most, i t  was 
oiily the expression of a doubt on the weight of the evidence. I n  most 
cases i11 the course of the trial it becomes necessary for the judge to pass 
upon and decide collateral questions of fact, and such decisions taken 
abstractly and without their proper connection with other things, might  
seem to be an opinion upon those matters belonging exclusively to the 
jury; but it must bc presumed that their true import and bearing are 
understood by the jury, and unlcss it appears with ordinary certainty 
that the rights of the prisoner have been in somc way prejudiced by the 
remarks or conduct of the court, it cannot be treated as error. Let this 
he certified, that the court below may proceed according to law. 

PER CURIAM. No error. 

Cited:  S. v. Debnam, 98 N .  C., 719; IVilliams v. L u m b e ~  Co., 118 
N. C., 934; S. v. Robertson, 121 N.  C., 555. 

STATE V. M. C. DIXON AND ANOTHER. 

Practice-New IncFictw~ent-SeueraZ Defe.il.drmn,ts aied S e p a d e  Defenses. 
Discretionary Power of Court. 

1. In the prosecution of crimiiml actions, the solicitor is not restricted to the 
first bill of indictment found, but may at any time before entering upon 
the trial send another bill to the graud jury and require the defendants 
to answer that. 
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2. On the trial of a criminal action, where there are two or more defendants, 
and their defenses are sep~rate and antagonistic, the court must regulate 
the order and manner in which the defenses are to be presented, and the 
exercise of such discretion is not reviewable in this Court. 

AFFRAY, tried at Spring Term, 1877, of C ~ I L F O R D ,  before Cox, J .  
The defendants, M. C. D i x o ~  and J. B. Gretter, were indicted for an 

affray and put upon trial on a new bill substituted for that upon which 
they had been arrested, and differing from tha first only in  the order in 
which their names appeared on the bill. When the evidence offered for 
the State was concluded, the court directed the defendant Dixon to 
introduce and examine his witnesses, and then the other defendant to do 
the same. Some of the evidence offered by the defendant Gretter tended 
to the inculpation of Dixon, and the latter was offered an opportunity to 
meet and rebut it, which was declined. The jury found both defendants 
guilty and the court pronounced judgment, from which Dixon appealed. 

Attorney-General for the State. 
J .  A. Gilmer and J .  T .  Morehead for defendant. 

SMITH, C. J., after stating the facts as above: We find nothing in the 
conduct of the cause of which the appellant can rightfully com- 

(559) plain. The solicitor is not restricted to the first bill, but may at 
any time before entering upon the trial send another bill to the 

grand jury, and require the defendants to answer that. It is equally 
plain that where several persons are charged, whether they unite in a 
comnlon defense, or as in this case where their defenses are separate and 
antagonistic, the court must regulate the order and manner in which the 
defenses are to be presented; and the exercise of this discretion cannot 
be reviewed in this Court. But as f a r  as any rule of practice is to be 
found, i t  was observed in this case by calling on the defendant whose 
name first appeared on the bill, to beg-in his defense. This was done in 
Regina v. Barber, 1 Car. and Payne, 434, where the defendants' counsel 
were unable to agree among themselves. 

PER CURI~M. No error. 

Cited: S. v. Respass, 85 N. C., 536; S. v. Hustings, 86 N. C., 597; 
S. v. iVIcNei11, 93 N.  C., 555; S. v. Parish, 104 N. C., 689. 
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STATE v. BENJAMIN SMALLWOOD. 
(560) 

Practic~-Argument of Counsed&isconduct of Jury-Mistake 
of J w y .  

1. On the trial of a case in the court below, counsel cannot read to the jury 
in his argument an opinion of this Court delivered on an appeal from 
a former trial in the same case, detailing some of the facts of the case . 
as they then appeared. 

2. Where a motion is made, upon affidavits, in the court below, to set aside 
the verdict upon the ground of improper conduct in the jurors, the facts 
sllould be ascertained by the court and spread on the record. The Court 
will not look into the affidavits. 

3. If the motion is grounded upon the mistake of the jury, this Court can 
take no notice of such mistake, whether of fact or law; the only remedy 
is for thc court helow to grant a new trial. 

4. Misconduct on the part of a jury, to impeach their verdict, must be shown 
by other testimony than their own. 

MURDER, removed from Bertie and tried a t  Fall Term, 1876, of 
WASHINGTON, before Moore, J. 

The case is sufficiently stated by Mr. Justice Bynum,  in  delivering the 
opinion of this Court. Verdict of guilty. Judgment. Appeal by pris- 
oner. 

Attorney-General for the State. 
Busbee & Busbee for the prisoaer. 

BYNUM, J. This case has been here once before. 75 N. C.. 104. I n  
his argument to the jury the prisoner's counsel offered to read a portion 
of the opinion of the Supreme Court, delivered in  the former ap- 
peal, detailing some of the facts of the case as they then ap- (561) 
peared. This was not allowed, the court remarking, however, that 
the "counsel was at  liberty to read any proposition of law decided by the 
Supreme Court i n  this or any other case." The counsel then offered to 
read the whole of the opinion of the Supreme Court i n  the case. This 
was also disallowed, and the prisoner excepted to both rulings. There is 
no error upon either ruling.- The facts a s  stated in the published re- 
ports were not evidence before the jury at all, nor were the inferences of 
fact drawn and stated by the judge in  delivering the opinion of the 
Court in  the former case, and the counsel had no right to refer to them 
for  any purpose. Under thc act of 1844, Rev. Code, ch. 31, see. 57, the 
counsel had the right to argue the law as well as the facts to the jury, 
but the facts as deposed to on a former trial and published in the re- 
ports were not competent evidence on this trial, and when the counsel 
began to read any proposition of law in  connection with the recital of 
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STATE 9. SMALLWOOD. 

facts in  the former case, it became the duty of the judge to stop him, as 
he did. 8. v. Mihit, 50 N. C., 225; S. v. O'Neal, 29 N. C., 251. 

The next day after the verdict had been rendered and after the jury 
had separated, three of the jurors joined in an affidavit to the court, the 
substance of which was that after the jury had retired a part were for 
conviction and a part were for acquittal and still remained so, after a 
consultation which lasted all night. Whereupon, Bateman, one of the 
number, "a man of learning and a former sheriff of the county," sug- 
gested that they could reconmend the prisoner to the mercy of the court, 
and that the .judge would recommend him for the Governor's pardon. 
That believing the prisoner had not been proved guilty of murder, yet 
thinking the weight of evidence was against him, they, as a kind of com- 

promise, agreed to bring a verdict of guilty, upon the conviction 
(562) that recommendation for mercy would prevent the prisoner from 

being hanged. That they did not and do not now believe the pris- 
oner guilty of murder, and that they never would have consented to the 
verdict had they known the full effect of it, and had they not been fully 
satisfied that they had effected a compromise whereby they had saved 
the prisoner from the death penalty; and finally, that in  any other sense, 
the verdict of guilty of murder was not their verdict, and had never been 
agreed to by them. The court refused to set aside the verdict. I n  this 
there is no error. The affidavit is made a part of the case. 

1. When a motion is, made in the court below to set aside a verdict 
upon the ground of improper conduct in the jurors, and the motion is  
founded on affidavits, the Supreme Court will not look into the affida- 
vits. They can only decide upon the record presented to them, and, 
therefore, if such motion is designed to be submitted to their revision 
the facts must be ascertained by the court below and spread upon the 
record. That. has not been done in this case. S. v. Godwin, 27 N .  C., 
401; Love v. Moody, 68 N .  C., 200; Rhirzehart c. Potts, 29 N. C., 403. 

I f  the motion for a new trial is based, not upon the misconduct, but 
upon the mistake of the jury in the court below, the Supreme Court 
cannot take notice of such mistake, whether they find against the facts 
or the law; because the jurisdiction of this Court is confined to matters 
of lam adjudged by the court below; and to ascertain what matters of 
law were so adjudged, we look to the case stated. This Cburt corrects 
errors of law committed by the judge below, and not those committed by 
the jury. For  errors of the latter kind, the remedy is for the court 
below to grant a new trial. B. v. Callimore, 29 N .  C., 147; Long v 
Garztley, 20 N.  C., 315; Goodman v. Smith,  15 N. C., 459; Reed V. 
Moore, 25 N. C., 313. 

2. Misconduct on the part of the jury, to impeach their verdict 
(563) must be shown by other testimony than their own. This has been 
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long  settled, a n d  f o r  the  inost convincing reasons, which will  readily 
suggest thanselves t o  al l  minds  a t  all  f ami l ia r  with the  administrat ion 
of justice through t h e  medium of t r i a l  by jury. AS'. v. McLeod, 8 N.  C., 
344. 

N o  other  point i n  behalf of t h e  prisoner was made  o r  pressed i n  th i s  
Court.  Whether  h i s  case i s  a fit one f o r  exclcutive clemency belongs to 
t h e  appropriate  t r ibunal .  

PER CURIAM. N o  error .  

Cited: AS. v. Brittairb, 89 N. C., 505; S. I ) .  Royal, 90 N.  C., 755; 
Jones v. Parker, 97 N.  C., 34; Johnson v. Allen, 100 N. C., 141; 8. I ) .  

Bailey, ib., 533; Hir~son u. Powell, 109 N.  C., 537; 8. v. Best, 111 N.  C., 
643; 8. v. De G r a f ,  113 N.  C., 696; S. v. E'uller, 114 N.  C., 894; Gray 
v. Little, 127 N. C., 306. 

STATE v. JAMES LAXTON. 

Indictment-Rape-Trial and Incidents-Province of Jury-Evidence. 

1. On a trial for rape, the prosecutrix, while testifying a s  to  the circum- 
stances of the crime, hesitated and wept; whereupon the  court directed 
her to  proceed, saying: "You need not use language that will shock ,your 
modesty" : Held, not to  be error. 

2. On such trial the mother of the prosecutrix, while testifying before the 
jury, held down her head, seemingly much adected, and spoke in a low 
voice; prisoner's counsel thcreupon asked the court t o  require her to  
hold up her head and speak louder; the court declined to compel witness 
to hold up her head, but said that  she would be required to  speak loud 
enough to be heard, a t  the same time remarking to counsel tha t  "some 
allowance must be made for  the woman, as  she is overcome with emotion" : 
Held,  not to  be error ;  such a remark was not an invasion of the province 
of the jury within the purview of C. C. P., sec. 237. 

3. During such trial certain members of the family of the prosecutrix sat  
within the bar and occasiollally wept during the argument of the prose- 
cuting counsel, and withdre\v when the prisoner's counsel addressed the 
jury : t f c l d ,  that  ally avtion in the matter was within the soulid discre- 
tion of the presiding judge, and not subject to  revicw in this Court. 

4. On a trial for  rape, where the testimony of the prosecutrix was impeached 
by proof of inconsistent statements made by her oil the preliminary trial 
before a justice of the peace, it was competent for the prosecution, in  
corroboration, to  prove the declarations of such witness on the day follow- 
ing the commission of the crime. 

5. An indictment for rape which charges that  the prisoner ". . . in and 
upon one N., in the peace of God and the State then and there being, 
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violently and feloniously did make an assault, and her, the said N.. then 
and there violently and against her will did ravish and carnally know," 
etc., is sufficient. 

INDICTMENT for rape, removed from Cald~vell and tried at  Spring 
Term, 18'77, of IREDELL, before Schenck, J. 

( 5 6 5 )  The prisoner was indicted in  the following words: The jurors, 
etc., present that James Laxton, etc., with force and arms in and 

upon one Nancy L. Barlow, in the peace of God and the State then and 
there being, violently and feloniously did make an assault, and her, the 
said Nancy L. Barlow, then and there, violently and against her will, 
feloniously did ravish and carnally know, against, etc. 

The caso is  sufficiently stated by the Chief Justice in  delivering the 
opinion of this Court. Verdict of guilty. Judgment. Appeal by the 
prisoner. 

Attorney-General f o r  the State. 
G. N.  Folk and R. F.  A~mfield for the prisoner. 

SMITH, C. J. The pr i son~r  is charged with the crime of rape, coin- 
initted on the body of Nancy Barlow in Caldwell County, in April, 
1876. Upon his application the cause was removed to Iredell County, 
and there, upon the trial, a verdict of guilty was found by the jury and 

. judgment of death pronounced, from which he appeals to this Court. 
Sev'eral exceptions set out in the record were taken by the prisoner's 
counsel during the progress of the trial, and h a w  been argued before us. 
We have given them a careful cormideration, in  view of the important 
results to the prisoner depending upon the conclusions at which we mag 
arrive. 

Tt appears from the testimony of the prosecutrix, Nancy Barlow, a11 
unmarried girl of 17 years of age, that she was alone on Good Friday 
night, 14 April, 1876, at the house in which her mother, herself, and 
other female members of the family resided, the others having left to 

spend the night elsewhere; that she had just finished her supper 
( 5 6 6 )  and was putting the glass upon a shelf when she heard the pris- 

oner's voice at the door, calling her, and upon her not answering, 
repeating the call; that she then went to the door and opened it, when 
the prisoner seized her by the arm and jerked her out of the house ; that 
in  her alarm she exclaimcd, "Lord, have mercy! What are you going to 
do with me?" That the prisoner made no reply, and proceeded to raise 
her clothes, when, understanding his object, she begged him to kill her 
with the axe rather than outrage her person, and screamed; that the 
prisoner put his hand over her mouth and suppressed her cries and 
forced her down upon a bench that stood near the door outside. 
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A t  this stage of the narrative thc witness hesitated and wept. The 
court several times directed her to proceed, and remarked, "You need 
not use" or "I will not require you to use language that will shock your 
modesty." The witness then said, "He had his will with me." To this 
remark of the judge no objection was miade at the time by the prisoner's 
counsel. The witness then proceeded to say that she fainted and be- 
came insensible for a time, and when she recovered her consciousness she 
found herself on the bench, the prisoner in  front of her;  that she tried 
to walk to the door and was not able to do so, and the prisoner pushed 
her in  the door; that she remained in  the house during the night, sleep- 
less and undressed; and that on her mother's return in  the afternoon of 
the next day, on her knees she communicated all the facts to hcr. The 
witness was cross-examined by the ~risoner's counsel and the truth of 
her statements called in question by the manner in which the examina- 
tion was conducted and the questions propounded to her. 

Louisa Barlow, mother of the prosecutrix, introduced by the State, 
testified that upon her return home Saturday afternoon, she found her 
daughter in  distress, and weeping, and learned from her the particulars 
of the outrage of the previous night, which she then proceeded to repeat. 
When the witness came to speak ef her daughter's entreaty that the 
prisoner would take her life rather than violate her person, the 
witness held down her head and seemed to be much affected and (567) 
spoke in  a low tone. Thereupon the prisoner's counsel asked the 
court to require the witness to hold up hcr head and speak louder. The 
judge said he would not compel her to hold up her head, but would re- 
quire her to speak loud enough to be heard, adding: "Some allowance 
must be made for the woman, as she is overcome with emotion." To this 
remark the prisoner's counsel excepted. 

To contradict the testimony of the prosecutrix the prisoner's counsel 
offered in  evidence her examination taken before the justice of the peace 
before whom the prisoner after his arrest was brought. The solicitor for 
the State then proposed to prove the account of the matter given by the 
prosecutrix to her mother after her return home, as concurring with and 
corroborating her testimony, and as affecting her credit. This, over the 
objection of the prisoner, was admitted by the court. 

I t  is stated in  the case that the mother and others of her family sat 
within the bar during the delivery of the argument for the State, and 
occasionally wept when reference was made to  thc enormity of the 
crime and its consequences to the prosecutrix, and that they withdrew 
when the prisoner's counsel were addressing the jury; but no complaint 
was made or objection offered during the trial, and so fa r  as the court 
observed, none of these persons were guilty of any improper conduct, 
nor did their weeping attract general attention. 

381 
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The exceptions appearing on the record, and which will be under- 
stood from the foregoing statement of what transpired at  the trial, are 
few in number, and will be separately considered: 

1. The remark of the judge that he mould not require the prosecutrix 
in  giving in her evidence to use language that mould shock her modesty. 

We find nothing in this effort of the judge to maintain the pro- 
(568) prieties of the courtroom, and nothing in  what he said, of which 

the prisoner can rightfully complain. Judicial investigations 
often involve inquiries into matters of a delicate nature, and vulgar 
words should never be required of a witness where the truth can be con- 
veyed with equal clearness and accuracy in proper and becoming lan- 
guage. I t  is the d u t ~  of the judge to preserve the dignity of the court, 
and to see that the decencies of life are not needlessly violated. 

2. The remark of the judge, when refusing to require the witness 
Louisa Barlow to hold up her head, "that she was overcome with emo- 
tion." We think this exception also untenable. The remark was ad- 
dressed to counsel, and ~ 7 a s  only intended to give the reason of the court 
for not enforcing what seemed under the circumstances a harsh re- 

u 

quirement. The emotion of the witness was nzanifest to the jury as well 
as to the judge, and had he made the order as requested, i t  would have 
been as strong an intimlation of opinion that the emotion was assumed, 
and thus impaired the force of her testinzony, as his refusal to make the 
order indicates a belief that it was real, and thus tends to support her 

L A  

credit. I f  the refusal is susceptible of a construction unfavorable to the 
prisoner, i t  is a consequence incidental to the exercise of judicial func- 
tions, and inseparable from jury trials. Had the witness fainted or 
become sick while giving in evidence, the objection would apply with 
equal force to the action of the judge in directing a physician to be called 
in to prescribe for her. But these are not within the purview of the act 
of 1196, reenacted C. C. P., see. 237. The act forbids a judge in giving 
a charge to  the jury "to give an opinion whether a fact is fully or suf- 
ficiently p ro~ed ,  such matter being the true office and province of the 
jury," and directs him "to state in a plain and correct manner the evi- 
dence given in  the case and explain the law arising thereon." I n  the 

cases to which our attention has been called in the well prepared 
(569) brief of the prisoner's counsel, i t  will be observed that the ob- 

noxious matter is  contained in the charge to the jury, or in the 
judge assuming to decide a fact which should have been left to them. 
And eren in  such case i t  is not sugcient to invalidate a verdict to sho~ir 
that "what the judge said or did might have had an unfair influence; or 
that his words, when critically exanlined and detached from the context 
and the incidents of the trial, are capable of an interpretation from 
wliich an opinion on the weight of the testimony may be inferred; but it 
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must appear with ordinary certainty that his manner of arraying and 
presenting the testimony was unfair, and likely to be prejudicial to the 
prisoner; or that his language, when fairly interpreted i n  connection 
with so much of the context as is set out in  the record, was likely to con- 
vey to the jury his opinion of the weight of the evidence." ~ o & n a n ,  J., 
i n  #. v. Jones. 67 N. C.. 285. 

So it has been held not to be a violation of the act for! a judge to say 
that a witness had given a fa i r  and candid statement and appeared to 
be credible, when the statement is admitted to be correct; or to commend 
and eulogize a witness when the case shows the witness was unim- 
peached. S. 7). Davis, 15 N.  C., 612; 8. v. Harris, 46 N. C., 190; 8. v. 
Williams, 47 N.  C., 194. 

While we do not wish to be understood as putting a construction upon 
the act that excludes from its operation the expression of an opinion upon 
a matter that belongs to the jury made at  any time during the progress of 
the trial and in  their hearing, for in  such case we think i t  does apply, 
yet i t  is quite obvious from the words of the act that its special object 
was to prevent the intimation of such opinion in  connection with and 
constituting a part of the instructions by which the jury were to be 
governed, and when its influence on their minds would be direct and 
effective. I t  was this evil that the act was more particularly in- 
tended to correct, and it becomes our duty, when its mandate (570) 
has been disregarded, to set aside a verdict which the opinion 
may have contributed to bring about. We think the judge did not invade 
the province of the jury in  speaking of the manifest and visible emotion 
of the witness when called on by the prisoner's counsel to interfere. 

3. It is further objected that the judge should not have permitted the 
witnesses to remain in  the courtroom and make demonstrations of feel- 
ing calculated to excite the sympathy of the jury and warp their judg- 
ment. But he was, not asked to order the removal of the witnesses. and 
if he had been, we are not prepared to say his refusal would have been 
an  error that would entitle the prisoner to a new trial. I n  the conduct 
of jury trials much must necessarily be left to the judgment and good 
sense of the judge who presides over them, and it is not every inadvert- 
ence or casual remark which may escape him i n  his conversation with 
counsel, or in preserving order and decorum, that is sufficient to invali- 
date the action of the jury and defeat the ends of justice. We think his 
action in  this matter rested i n  the sound discretion of the judge, and is 
not subject to our revision. 

4. The prisoner's counsel further insisted that i t  was error to allow 
Louisa  ailo ow to testify to the account of the transaction as detailed to 
her by her daughter on the day following, in respect of the credit of 
the latter and as corroborative of her testimony. But this was permitted 
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only after her testimony had been impeached, and we deem it only neces- 
sary to refer to a single case where the competency of such evidence i s  
fully established. March v .  Harrell, 46 N. C., 329. 

5. Nor can the motion in arrest of judgment be allowed. The in- 
dictment i n  form embodies the averments necessary to  constitute 

(571) the offense, and the verdict ascertains them to be true. The ex- 
ceptions are overruled. 

PER CURIAM. No error. 

Cited: Jones v. Jones, 80 N. C., 250; S.  v. Mitchell, 89 N.  C., 523; 
8. v. Debnam, 98 N.  C., 719; S .  v. Parish, 104 N C., 693; 5'. v.  Jacobs, 
106 N. C., 696; B m e t t  V .  R. R., 120 N. C., 517; S .  V .  Howard, 129 
N. C., 661; Meadows v. Tel. Co., 131 N. C., 75; S. v. Exum, 138 N. C., 
614; S. v.  Lame,  149 N. C., 554. 

STATE v. DRURY LONG AN) O T H ~ S .  

Indictment-Bemoving Crops-Repeal of S t a t ~ t e .  

1. The repeal of a statute pending a prosecution for an offense created under 
it arrests the proceedings and withdraws all authority to pronounce judg- 
ment even after conviction. 

2. The provisions of chapter 2%, Laws 1876-7 (which act repealed the stat- 
ute, Rat. Rev., ch. 64, sec. 15, under which the defendant was indicted), 
making the removal of crops under certain circumstances a misdemeanor, 
do not apply to antecedent acts. 

INDICTMENT for removing crops, tried at  Spring Term, 1877, of 
GUILFORD, before Cox, J .  

The defendants, Drury Long, D. C .  Long, Stephen Hussey, Linville 
Wood, and John W. Wood, were charged with removing certain crops in  
violation of the statute. The facts touching the point decided by this 
Court sufficiently appear i n  the opinion delivered by the Chief Justice. 
Verdict of guilty. Judgment. Appeal by defendants. 

Attorney-General for the State. 
Scott & Caldwell, J.  A. Gilmer, and Thomas Ruffin for defendants. 

(572)  SMITH, C. J. This indictment seems to have been drawn under 
Bat. Rev., ch. 64, see. 15, against Drury Long, tenant and lessee 

of land, the rent of which was to be a share of the crop, for removing 
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the crop grown on the land without the lessor's consent and without 
the notice prescribed in the statute, and against the other defendants, as 
acting under the license of Long and aiding and abetting in the unlawful 
act. The bill was found by the grand jury at December Term, 1876, of 
Guilford, and tried at March Term following. The defendant J. W. 
Wood was acquitted and the other defendants found ,guilty, and from 
the judgment rendered against them they appealed to this Court. 

The section referred to in Battle's bvisal ,  as also the two sections im. 
mediately preceding, were amended, and others substituted in their 
place, by an act of the General Assembly ratified 19 March, 1875, Laws 
187475, ch. 209. Subsequently another act was passed, which was rati- 
fied and took effect on 12 March, 1877 (Laws 1876-77, ch. 283), section 
8 of which in express terms repeals sections 13, 14, 15, ch. 64, Bat. Rev., 
and ch. 209, Laws 1874-75, and makes (section 6) the removal of the 
crop or any part of i t  from the land on which i t  is grown, without pay- 
ment of rent, without the lessor's consent, and without his having five 
days notice of the intended removal, a misdemeanor. These enactments 
seem to have escaped the attention of the solicitor. 

I t  is well settled that the repeal of a statute pending a prosecution fop 
an offense created under it arrests the proceeding and withdraws all au- 
thority to pronounce judgment even after conviction; and it is equally 
clear that no aid can be derived from the last enactment, which is neces- 
sarily prospective only in its operation, and under the Constitution can- 
not apply to antecedent acts. X. v. Nutt, 61 N. C., 20; S. v. Wise, 
66 N. C., 120, and 67 N. C., 281. The motion here made in ar- (573) 
rest of judgment is allowed: 

P ~ R  &RIAM. Judgment arrested. 

Cited: 8. v. Williams, 97 N. C., 456; S. v. M m e y ,  103 N.  C., 359; 
8. v. Biggers, 108 N. C., 764; S. v. Coley, 114 N. C., 883; X. v. Perkins, 
141 N. C., 798, 808. 





PROCEEDINGS IN MEMORY 

RICHMOND M. PEARSON 
(LATE CHIEF JUSTICE). 

MONDAY, 7 January,  1878. 

On the opening of the Court the Attorney-General announced the 
death of CHIEP JUSTICE PEARSON, and the Court adjourned in  honor 
of his memory. 

Immediately after the adjournment a meeting of the members of the 
B a r  was called, and Hon. A. A. McKoy was appointed chairman, and 
Mr.  George H. Snow secretary. 

REMARKS OF JUDGE MCKOY ON TAKING THE CHAIR. 
Brethren of the Bar:-The mournful intelligence of the death of the late 

Chief Justice of North Carolina has brought us together for the purpose of 
doing that reverence to his memory which the man, his high office and great 
attainments demand of his fellow-citizens, and particularly of his brethren 
of the legal profession. 

As perhaps the greatest common-law lawyer of his age and time-nay, I 
will leave out the word perhaps, and say that in my humble jud,aent no 
greater common-law lawyer lived in his day-his loss will be felt and deeply 
deplored by those so long accustomed to look for the productions of his brain 
and pen to illumine their journey along the mazes and labyrinths of paths 
heretofore marked by no fingerboards, with no guide save principle and no 
beacon save the lights of legal lore. - 

A terse and pithy writer, he made clear whatever he would explain. 
His loss will be deeply felt by his professional brothers. 
To the student of law was he the greatest benefactor. He was in fact the 

great teacher of the age. 
He taught the young to reason, and when once a conclusion was arrived 

a t  by the student, i t  was such a conclusion as satisfied the investigating mind 
in search of truth and did honor to the teacher who planned and led the 
young mind into and along the channel of patient thought and thorough 
investigation. 

In the hearts and minds of those to whom he ministered as master and 
teacher in the great profession which by his great mind he has long enriched, 
and whose honored round of wealthy gifts he has long enjoyed, and whose 
high claims to this world's distinctions he has greatly aided to grace and 
adorn, he will be missed-yes, even more than missed. 

His character and force truly displayed themselves in the lecture-room, 
and no man, however great the grasp of his intellect, but felt and cherished 
the magnetic thrill which pervaded all the intelligence of his nature when 
this great master taught. 

A system so thorough impressed the student, until I can say, a monument 
more lasting than a monument of brass has been seared to his memory in 
the hearts of those gifted men in our dear old State and elsewhere who have 
been so fortunate as to have been his pupils in legal science. 
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He was fortunate in winning and retaining the respect and veneration of 
those with whom there was a converse of mind. 

He was not of that cast which sought to win save by the light of science 
and the mastery of mind. 

He was what would be termed cold until warmed up by some legal in- 
vestigation, and I believe I speak truthfully when I say that his memory 
will be ever cherished by his many students, and the brighter the intellect 
of the student, the more devoted the mind to the lights of science, the 
brighter the spot in the student's heart in which Judge Pearson's memory 
will be enshrined. 

That his heart was kind I have evidence personal to myself. That he was 
charitable, I can from my own experience testify. 

Although it was my bad fortune not to be able to avail myself of his 
generous offer, yet as often as I met in debate those trained under his 
superior teaching, as often have I bemoaned my sad fate that I was not 
of his teaching. There are numbers in the State who can testify to his 
liberality and encouragement of those whose res angust@ domi made them 
sharers of his liberal offers and proffered aid. 

His charity sought to develop the man, and not by prodigality to spoil 
the man. "Come to me, enjoy this opportunity, and pay for i t  when you , 

can." Thus did he arouse all that was latent in a boy's nature, and with 
his impress did he send him forth to make of him a lawyer, a citizen, and 
a man. Could more be said in honor of any man? 

But with his honors thick upon him, he has been removed from our midst. 
Position and honor, however desired, or however showered upon poor human 
nature, cannot stay the summons which calls us hence. 

Amid all earth's allurements, its station, its renown, its wealth and its 
honor, we are all taught what "shadows we are and what shadows we pur- 
sue." "Calm be his rest in his cold dwelling place. Sweet be the repose 
of his grave and bright his resurrection." To us let this be a warning, for 
each one in a short time may in the course of nature loolr for the same 
summons. 

How unsubstantial, how unsatisfying is life with all its brightest treasures 
poured into the lap of our existence! Does not the heart yearn for some- 
thing more than this world can bestow? Is not this full proof that "it is 
not all of life to live nor all of death to die"? 

"For it cannot be that earth is man's only abiding place! I t  cannot be 
that our life is but a bubble cast up by the ocean of eternity to float for a 
moment upon its waves and then sink into nothingness." Realize this fact. 
Let man consider the end of his creation. And when this is thoughtfully 
and well done, with him will all be well. In accordance with our time- 
honored custom, let us proceed to such action becoming the great loss sustained 
by his friends, our State, and our country. 

Hon. A. S. Merrimon, after a few preliminary remarks appropriate 
thereto, offered the following resolutions, which were unanimously 
adopted : 

Whereas the members ,of the Bar attending the Supreme Court have heard 
with profound regret of the sudden death of Hon. Richmond M. Pearson, 
Chief Justice of the Supreme Court of North Carolina; therefore, 
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Chief Justice Pearson. 

Resolved, That the family of deceased be requested to allow his remains 
to be brought to Raleigh to lie in state in the Capitol for one day. 

Resolved, That they tender to the widow and friends of the deceased their 
sincere sympathy in this their great and irreparable loss. 

Resolved, That a committee of five be appointed by the chairman to attend 
the body of the deceased to Raleigh. 

Resolved, That a committee of six be appointed by the chairman to pre- 
pare suitable resolutions expressive of the feeling of the Bar, and to report 
to a subsequent meeting, and to make such arrangements as may be appro- 
priate to the memory of the deceased. 

The chairman appointed on the first committee Hon. W. P. Bynum, 
Thomas J. Wilson, Henry A. Gilliam, W. B. Glenn, and Robert T. 
Gray. On the second committee: T. S. Kenan, J. B. Batchelor, F. H. 
Busbee, T. C. Fuller, A. M. Lewis, and' A. W. Tourgee. 

The meeting then adjourned subject to the  call of the chairman. 

ADJOURNED MEETING. 

SENATE CHAMBER, 
MONDAY, 1 4  January,  1878. 

Mr. Joseph B. Batchelor, for the committee, submitted the following: 
Richmond Mumford Pearson, Chief Justice of North Carolina, having died 

on Saturday, 5 January, 1878, a t  Winston, on his way from his home to 
Raleigh, again to preside over the deliberations of the Supreme Court, the 
officers of that Court and members of the Bar have met to give expression 
to their feelings a t  his death and to testify their respect for his memory. 

Chief Justice Pearson, the grandson of Richmond Pearson, the elder and 
fourth son of Richmond the younger, was born in Rowan County, June, 
1805. Receiving his primary education from John Mushat, one of the most 
successful instructors of his day, under the supervision of his uncle, who 
was a man of distinction, he entered the University a t  the early age of 15, 
and graduated in 1823, when only 18 years of age, with the highest honors 
of his class. Choosing law as his profession, he entered the office of Judge 
Henderson, and having completed the required course of reading, was ad- 
mitted to the Bar in 1826. Here his rise was a t  once rapid and marked. 
His early career gave evidence of the great abilities which he possessed and 
of the success which he afterwards achieved. Pursuing his profession with 
a singleness of devotion which nothing could divert, being a close and dili- 
gent student and possessing a strong and discriminating mind, it was soon 
evident that he would attain its highest positions. 

In  1829 he entered public life, representing his county in the Legislature 
of that gear, and was reelected for the years 1830, '31, and '32. In 1835 
he was a candidate for Congress, his competitors being Hons. Abram Rencher 
and Burton Craige. In this contest he was defeated, Mr. Rencher being the 
successful man. Looking a t  his subsequent career, this defeat may be re- 
garded as a fortunate event in his life. By the Legislature of 1836 he was 
elected one of the judges of the Superior Court of the State, and with- 
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drawing himself, for life, from the political arena, in which from his char- 
acter and habits his success was very doubtful, he devoted himself with 
renewed energy to the discharge of the duties of his office and to the studies 
appropriate to that profession of which he was destined to reap the highest 
honors. 

He remained on the Superior Court Bench until 1848, when he was elected 
by the Legislature one of the judges of the Supreme Court, to fill the vacancy 
caused by the death of Judge Daniel. 

In 1858, after the death of Chief Justice Nash, he was chosen Chief Jus- 
tice, and upon the adoption of the new Constitution in 1868, having received 
the nomination of both political parties for the office, he was again elected 
Chief Justice by the vote of the people and continued in office until his 
death. 

Although having more than completed his three-score and ten years, the 
life of Ghief Justice Pearson was comparatively uneventful, and his history 
will be chiefly read in the judicial history of the State. But if his life pre- 
sents no brilliant events, rising above the common level, in which he bore 
a leading part, yet the influence of his vigorous and astute intellect will be 
long felt in the courts over which he presided, and by the people whose laws 
he so long administered. And from his law school which he established at 
Mocksville, soon after his elevation to the bench, and continued at  Richmond 
Hill until his death, went O L I ~  an  influence which, though silent and unseen, 
yet permeated the length and breadth of the State. Here many who have 
since risen to distinction at  the bar, in the courts, and legislative halls, 
received their professional education and carried thence minds filled with 
the legal principles which he taught, and habits of thought and investigation, 
the sure precursors of future eminence, and always cherished for him, per- 
sonally, sentiments of the warmest regard and affection. 

As a speaker Chief Justice Pearson was never eloquent, but his speeches 
n7ere marked by strong sense, powerful logic, and full comprehension of his 
subject. He addressed the season of his hearers rather than their passions, 
and sought to convince rather than to move. 

As a judge of the Superior Court he was prompt, clear, and firm in his 
decisions, administering justice with discrimination, yet with the energy of 
his strong will, and showing that although elevated to the Bench a t  the 
early age of 31, the important duties of the office were committed to no 
feeble hands. 

To the discharge of the duties of judge of the Supreme Court he. brought 
all the energies of his powerful mind, enriched by habits of study and labor 
in his profession which have been rarely equaled. Here his peculiar traits 
showed with their greatest force. Possessed of a strong, penetrating, and 
astute mind, capable a t  once of grasping great thoughts and principles, and 
of perceiving clearly the nicest distinctions, he seemed with a single stroke 
to cut through a "labyrinth of sophistry and a mass of irrelevant facts," 
down to the real question a t  issue, and sustained his conclusions by a force 
of reasoning which carried conviction to those more given to hesitate and 
doubt. He was the fifth Chief Justice of the Supreme Court-the successor 
of Taylor, Henderson, Ruffin, and Nash-honored names which have always 
stood in the front rank of American jurists, and leaves behind him the 
reputation of a great judge. 

His style, not very elegant, was clear and strong, and his illustrations, 
though sometimes homely and evincing thereby his familiarity with the 
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things of common life and thought, gave force to hi8 language and threw 
light on the point discussed. 

He cultivated but few of the lighter graces of life; always simple, plain, 
and direct in his habits and modes of thought. In society he was without 
ostentation, and affected nothing that he did not feel; yet many were the 
acts of kindness done in private, and although soon forgotten by him, were 
long and gratefully remembered by the recipients. 

Judge Pearson was one of the few remaining links which bound us- to a 
class of lawyers now fast passing away. Nearly all his cotemporaries are 
gone before to join the "invisible throng." Those who remain, "rari nantes 
i n  gzlrgite uasto," have retired from the active duties of life, and now in a 
green and honored old age, a t  the fireside alone, reFnact the scenes and 
events of the past. 

I t  is not meet that such men should be forgotten. Let us cherish their 
memory as a precious relic of the past, and transmit i t  as an heirloom to 
those who shall succeed us in our honored profession: Therefore, 

Resolved, That in the death of Chief Justice Ilichmond M. Pearson the 
Bar has lost a revered and honored friend, the. Supreme Court an able and 
valued member, and the State a judge of whose great learning and ability 
i t  may justly be proud. 

Resolved, That the Attorney-General of the State be requested to move 
the Supreme Court to order these proceedings to be spread upon the minutes, 
and that a copy, under the seal of the Court, be transmitted to the family 
of the deceased, with the assurance of our sincere sympathy in their great 
loss. 

REMARKS OF MR. T. C. FULLER. 

Mr. Chairman, the death of a valuable and eminent public servant is a 
loss to be deplored by the State and demands seemly and proper action a t  the 
hands of his former associates. 

No fulsome eulogy of our late Chief Justice will be pronounced by me. 
I t  would be unworthy of the simplicity which was one of his leading charac- 
teristics. He mas plain and simple in his manners and tastes, and if it were 
possible for him to exert a controlling influence over the solemn exercises 
of this hour, he would prefer the words of soberness and truth to the ex- 
travagance and exaggeration of eulogy. 

A judge for the greater portion of the last half century, there have been 
few men who have been more prominent, or commanded to a greater extent 
the attention of the people of North Carolina, than Chief Justice Pearson; 
and it will be difficult to fill the place so long occupied by him. 

He was a man of good education, but not of the highest culture, and he 
showed that the highest culture is not essential to the greatest usefulness. 
His education sufficient for the development of the strong native powers 
of his mind, so that he successfulIy discharged the duties of the high oftices 
to which he was called. 

Judge Pearson's reasoning powers were of a superior order, and carefully 
trained by exact and systematic thought. He was not a reader of many 
books, and he had but slight regard for decided cases, simply because they 
had been decided; having thoroughly learned the principles of lam, he was 
never satisfied with a conclusion which was not drawn from the "reason of 
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the thing." H e  seized the strong points of the question under investigation 
and presented his views plainly, logically and directly. 

Having learned from his favorite author, Lord Coke, that  "the law is so 
jealous a mistress that  he who would serve her must have no other," he 
devoted himself so exclusively to  the study of the law, both its science and 
practical administration, that  for  years it h a s  been conceded he was the 
grandest common-law lawyer this State has ever produced. 

His  judicial opinions, spread over many volumes of our reports, will 
be the most lasting monument of his claim to greatness. Of these I will not 
speak further now, either to discuss their merits or compare them with the 
opinions of others; let those who write history do this, and assign to him 
his proper place among the ablest judges of the land. 

My acquaintance with Chief Justice Pearson commenced twenty-three years 
ago, when I entered his school a s  a student of the law. I knew him in the 
private relations of life. I learned to love him while l i ~ i n g ,  and I revere 
his memory. 

His  gtzcdents had for  him feelings of attachment, which were born of the 
knowledge that  his virtues were f a r  greater than his faults. There a r e  many 
men in North Carolina who know that  though Judge Pearson was apparently 
cold, though his 'manners were rather rough and uncouth, yet his heart was 
warm and his impulses were generous. That while he was not lavish in his 
benefactions, he did many acts of real kindness which were only known to 
himself and the recipient. He did not give indiscriminately and to clamorous 
mendicants, but he helped the deserving to place themselves beyond the need 
of aid, and the number is not small of those who have become useful and 
honored citizens through his generosity. 

Judge Pearson was a man of strong and positive character; if he did not 
easily forgive a n  injury, he never forgot a favor. 

I remember a young man who was treated with the utmost liberality and 
kindness by Judge Pearson because the young man's father had stood his 
security for  a small amount when he was a penniless and briefless young 
lawyer, and in my own case he proved himself "a friend in need-a friend 
indeed." 

But  he is gone. We all soon must follow him. If he had faults let them 
be buried with him, but let us remember only his great public services and 
his virtues, trusting and believing that  other men and other times will do 
full justice to  his character. 

REMARKS OF MR. C. M. BUSBEE. 

Mr. Chairman, I cannot permit this occasion to pass without adding a 
word to what has been said in  memory of the late Chief Justice. We have 
heard this morning eloquent tributes to  his memory. Gentlemen have spoken 
of him a s  a lawyer and a judge-of his acute knowledge of the common law, 
for he was one of its greatest expounders; of his wonderful ability to dis- 
sect a n  intricate and complicated case and lay bare the points upon which 
the issue rested ; of the clearness of his intellect ; of his brilliant legal acu- 
men;  of the force of his judicial opinions. I n  all  this I heartily concur. I 
desire, Mr. Chairman, to  speak of him briefly a s  a ma%. 

The analysis of character is a t  all times difficult, and especially so a t  a 
time like this, when we meet t o  do honor t o  the memory of a departed friend. 
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But  i t  seems to me that the salient characteristics of Judge Pearson as  a 
man were his honesty of purpose, his unbending integrity, his inflexible idea 
of justice, his simpiicity, his candor, his severely practical common sense, 
his conscientious devotion to what he considered his duty. With a n  exterior 
sometimes rugged, his heart was a s  tender a s  a woman's, and ever prompted 
him to acts of benevolence and charity. 

H e  was always the friend of young men, and I speak of this because I 
enjoyed his friendship, despite the fact that when I entered n~anhood his sun 
had already passed the meridian and was sinking into the West. In  his own 
early life he experienced the winds of adverse fortune, and he always cher- 
ished a sympathetic feeling for a young lawyer struggling to obtain a foot- 
hold in  his profession. I doubt not that scattered over the State will be 
found many ~ h o  in days past received substantial testimony of his sympathy 
and kindness. 

There is  another element in his character which was strongly develowd. 
I allude to his abhorrence of hypocrisy and his aversion to anything that 
savored of what is aptly called "gush." H e  liked to hear a n  argument plainly 
made and without rhetorical embellishn~ent. Perhaps it  is mainly due to  his 

I long continuance upon the bench that  in  the arguments before our Supreme 
1 Court we hear so infrequently anything that would displease him in this 

respect. 
I n  his private life his character was peculiarly gentle and attractive. His 

household gods received his most loyal homage. No parent ever combined 
more successfully indulgence and justice. He was a devoted father and made 
of his children companions and friends. 

I n  his public life I believe he a l w a p  acted from conscientious motires. A 
man should be judged by his entire life, and not by i ts  isolated circumstances. 
None of us can hope to go through life without meeting a t  times hostile 
criticism. I t  is sufEcient if we have in all our actions the appro17al of our own 
conscience. I beliere that in whatever he did, either in  peaceful or stormy 
days, he did it with the approval of his own conscience. 

I I have often thought that  i t  is sometimes good for a man to die. I n  the 
presence of death, the jealousies and asperities and tumults of life melt and 
disappear, and the batter, gentler emotions of our nature, like incense, fragrant 
and  purifying, rise around the bier. 

But  he  is gone-he who for tventy years has filled the highest judicial 
station in  the gift of the people of his native State. H e  had passed man's 
allotted age of three-score and ten. He died in the public serrice and with the 
harness on him-stricken down without warning. Let it be to  us a lesson of 
mortality. And when one great in intellect and renown so dies, the lesson 
is  the more significant, for it teaches us the worthlessness of human ambition 
and  earthly fame. 

But  in one sense Judge Pearson cannot die; his memory will live a s  long 
as North Carolina exists, for his name and genius illuminate with a nerer- 
ending luster the pages of her judicial history. 

The consolation of this thought should mitigate our sorrow a t  his death. 

Why weep ye, then, for him who, having run 
The bound of man's appointed years, a t  last, 

Life's blessings all enjoyed, life's labors done, 
Serenely to his final rest has passed? 
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REMARKS OF MR. JUSTICE READE. 

Mr. Chairman:-Of Chief Justice Pearson's parentage, education, and early 
life. I know little except what is generally known. I shall speak of his 
characteristics a s  a man and a s  a judge. 

T had not heard of Judge Pearson until 1836, when he was elected to the 
Superior Court; and then the representative from my county gave me such 
a n  account of him a s  greatly to interest me. H e  spoke of him a s  the finest 
legal mind in the State. 

The first time I met Judge Pearson was a t  Hillsboro court, i n  the trial of 
Jarrett, a slare, for the murder of a half-grown white boy. It had been 
removed from my county to  Ilillsboro, because of the popular feeling against 
the prisoner. A young lawyer assisted the solicitor, and had prepared the 
case with great care, and made a n  elaborate argument which seemed to be 
without flaw. Not a single one of his positions were shaken by the prisoner's 
counsel, headed by Mr. Graham. And it was apparent that  the jury were 
ready t o  convict, and that  the crowd demanded it. When Judge Pearson 
came to charge the jury he paid the argument of the young gentleman a 
handsome compliment for its order and force, and then took it up point after 
point, and left him nothing to stand upon. And the jury found only man- 
slaughter. 

This was characteristic of all  his charges. They were so plain that  the 
jury could not misunderstand them, and they were so forcible that  no one 
could resist them. 

About the time of his election to the Supreme Court I said to him : "Judge, 
I am gratified a t  your promotion, but I am sorry to lose you from the Superior 
Court." "Yes," said he, "I want t o  go there to  'rub up' against Ruffin." A 
noble ambition to be the peer of a giant! 

And right well did he sustain himself. If Ruffin had more scope, Pearson 
had more point. If Ruffin had more lenrwhg, Pearson had more ccccuracv. 
I f  Ruffin was larger, Pearson was finer; both were great. 

H e  related to  me a n  incident of his childhood which first excited his ambi- 
tion. If I remember the details, it was that  there was a military display in 
honor of General Pearson, and his mother took him by the hand and said: 
"My son, do you understand all  this?" And then she explained that  i t  was 
for  some service the General had rendered the country. "And now, my son, 
I want you to be a great man, and then they will honor you some day." 
And he said he never forgot it. 

He told me that early in life he had three aims-first, to  marry and have 
a happy and prosperous family, and then to make a competent fortune, and 
then to be Chief Justice; and that  he had accomplished all. 

H e  was a simple-hearted, frank. true man. He was as  near just what he 
pretended to be a s  any man I ever knew. H e  avoided indirection of every 
Bin& and went right forward. He cared little for form and ceremony-prob- 
ably too little--and obser~red only such conventionalities as  propriety required; 
and these he seldom neglected. Distance lends enchantment. It was not so 
with him. The nearer t o  him, the greater the charm. 

As the presiding officer of the Court, we may never see his like again. 
The facility with which he caught the facts and points of law was simply 
amazing. I believe the profession will bear me out in  saying tha t  oftener 
than otherwise, a t  the conclusion of the r a d i n g  of the record, he under- 
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stood the case better than the counsel. This sometimes made him a little 
impatient with counsel, but the profession knew the cause, and i n  admiration 
for the mind, forgave the manners. 

I n  his intercourse with his associates it is not necessary that  I should say 
that  in the thirteen years during which I sat  by him there was neTer a faul t ;  
but I do say there was never anything worth complaint. 

I believe that  I express the opinion of the profession when I say that  his 
opinions a r e  a s  able a s  those of any judge who ever sat  upon our Court. 
And yet I concede that  a number of them have not been popular. How 
could they be? Before the late war he  was always a strong Union man upon 
principle; he was opposed t o  the  war in its inception. All this was well 
known. Whenever, therefore, he made a decision during the war which had 
the effect to  keep any one out of the army, or otherwise to militate against it, 
although i t  was the decision which any other judge would have made, yet, 
because it was made by him, it was easy t o  attribute it to  his political views. 
So, since the war, the Reconstruction Acts were unpopular: and the Con- 
stitution of 1868 was unpopular, but still those acts and that  Constitution 
were the fundamental laws under which the State Government had t o  be 
administered. A politician or citizen might denounce them, but a judge was 
sworn to support them. To the common mind, and especially t o  the ignorant 
and prejudiced, a decision in support of a n  unpopular law is itself unpopular. 
But  to  the wise it is not so. They know that  a judge can say only what the  
law is, and not what it ought t o  be. 

After these prejudices a r e  buried, a s  he  is buried, and these decisions a r e  
considered simply a s  judicial expositions of the law, they will stand side by 
side with the ablest of his life. 

For  the last ten years, perhaps, no man in the State has been more severely 
criticised. How did he bear himself under these popular complaints? H e  
stood a s  Gibraltar stands. Jus t  a s  the billows break against Gibraltar, so  
the billows of popular rage broke against him, with this difference; that  
Gibraltar has neither nerve nor sensibility, and does not suffer pain, whilst he  
had the sensibility of a woman. Cherishing the ambition whic.h his mother 
taught him, he loved praise and coveted public approbation, and keenly felt  
the slightest censure. He was, however, self-reliant; and conscious of his own 
rectitude, he never cried out, except a s  the martyr cries, when erery muscle 
and sinew and nerve crackles in the flame. 

With all this strength. had Chief Justice Pearson no weakness? I will not 
do him, nor you, nor myself the injustice to say that  he  had none. But not 
one to  reach his heart! Not one, sir! Not one. 

If he had a weakness, and soared to fame in spite of it, let not us, who 
have his weakness without his strength, make the venture. 

Our brother rests well! His face in death was a s  placid a s  a sleeping 
child's. If he served his God a s  he served his country, his reward is sure. 

if we be faithful, we shall see him again. 

REMARKS OF MR. R. T. GRAY. 

I Mr. Chairman, I would be false to my feelings of affection for the dead 
I should I forego this opportunity of adding my humble tribute t o  the virtues 
I and worth of the distinguished jurist whose death has cast a gloom over the 

tribunal of which he was the honored head, and over the State which he had 
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so long and so faithfully served. When a great man, who has rendered distin- 
guished public service, passes from the arena of life, it is  fitting that  proper 
expression should be made of the public sorrow which the calamity produces, 
and of the gratitude which the public feels for the benefits i t  has  received 
from the life and work of the dead. 

The esteem in which he, i n  whose memory these proceedings a r e  had 
to-day, was held by the people of the  State was attested during his life by 
the manner in which they heaped their honors upon him. Recognizing his 
ability, a t  a n  early age they elevated him to a high and responsible office, 
whose duties were performed with such fidelity and ability that  he was called 
to  a still higher station. And so eminently useful was he regarded in that 
higher sphere, so valuable t o  the State was his intellect with its vast and 
illimitable stores of learning, and so faithful was he in  the discharge of his 
functions, that  a t  the reconstruction, af ter  the war, the people, without re- 
gard to party feeling or political affiliations, but with one undivided and 
concordant voice, recalled him to preside over the highest judicial tribunal 
i n  the State. The unanimity with which this was done, and the unquestioning 
confidence with which the people, and more especially the legal profession, 
relied upon and accepted his deliverances from the Bench, a s  if they were the 
sacred utterances of a n  oracle, were proof of the esteem in which he was 
held while living. And now that  he is  dead, his long and faithful career 
ended, the trust which the people through their representatives and by them- 
selves confided to him and never withdrew, taken away by the relentless hand 
of death, we are  met to erect, out of the porerty of human language, a monu- 
ment to  his worth and usefulness. 

Sir, it was my honored privilege to know the deceased Chief Justice inti- 
mately for the last seJTen years of his life-for nearly two years as  a student 
of his law school and a member of his household, and the remaining years 
a s  a friend. The knowledge of his character which I acquired during thuse 
years was such as  to  fill me with the profoundest respect for the exalted 
powers of his intellect, and a n  admiration of the many noble qualities of his 
heart. An hour in his presence sufficed to disclose the possession of the 
first; the latter, hidden by a somewhat rough exterior, became apparent only 
after close and intimate association had lifted the veil which interposed be- 
tween them and strangers' eyes. To the eyes of the world he mas a cold, 
dispassionate man, whose ideas and feelings were concentrated upon and 
busied with the functions in  the temple of law in which he was so devout a 
worshiper and devoted and accomplished a priest. But t o  those who knew 
him intimately and well, that  apparent coldness and austerity of manner 
vanished, and he appeared in his true light a s  a genial, generous, and warm- 
hearted man. 

As a common-law lawyer he had, perhaps, no superior in  this State or in 
the other States of the Union. He had, by close study of the science of the 
law and of the old treatises concerning it, acquired such a n  accuracy in his 
methods of thought that  his knowledge of its principles and the reasons upon 
which they are  founded appeared to be intuitive, and his opinions were 
accepted almost without question by the legal profession in this State and 
quoted with the highest commendation i n  the courts of other States and in 
England. 

AS a n  instructor in  law, he was also without a superior. Added to such 
a n  extensive and intimate acquaintance with the science, he possessed a 
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remarkable facility of imparting his knowledge to others, and as has been 
remarked, many lawyers in this State and abroad owe the knowledge they 
have of the law, and much of the success they have attained in the practice, 
to the simple yet clear and thorough manner in which Judge Pearson im- 
parted its principles to their minds. He was a devoted admirer of "Coke upon 
Littleton," and always impressed upon his students the necessity of studying 
those commentaries closely and constantly. He attributed much of his own 
proficiency in the law to the assiduity with which he had studied his favorite 
author in the earlier years of his life. In  Campbell's "Lives of the Lord 
Chancellors," Lord Eldon relates how Sir Vicary Gibbs, when asked by a stu- 
dent how he should learn his profession, said, "Read Coke upon Littleton." 
The student replied, "I have read Coke upon Littleton!" "Well, read Coke 
upon Littleton over again." "I have read i t  twice over," said the student. 
"Have you read i t  thrice?" "'es; three times over, very carefully." Sir 
Vicary then said, "Well, you may now sit down and make an abstract of it." 
Chief Justice Pearson held the same opinion of the merits of the immethodical 
and quaint yet perspicuous old writer whose inexhaustible stores of erudition 
seemed, without effort, spontaneously to pour forth. 

In  this presence, surrounded by the colleagues of the deceased Chief Jus- 
tice, and by so many eminent lawyers whose long practice in this Court and 
acquaintance with his legal learning and intellectual powers enable them to 
appreciate more highly than myself his value to the State, i t  is unnecessary 
for me to speak further of the loss which his death has caused to the profes- 
sion in North Carolina. 

I t  could not be expected that one so long in public life as Judge Pearson 
was, and occupying the position he held, could altogether escape reproach. 
Greatness cannot avoid i t ;  i t  is a concomitant of greatness. No Roman victor 
ever conquered the enemies of Rome and entered its streets in triumphal march 
without being the subject of invective and satire; and there is scarcely any 
position in which a man can be placed, so elevated or sacred, that the poisoned 

I arrows of envy and detraction will not be directed a t  him. So Judge Pearson 
did not entirely escape their attempts. His high sense of duty, his clear 
conceptions of the law, and the inflexible obedience he paid to its requirements, 
led him to conclusions which were made the ground of severe assaults. In  
the winter of 1870-71, when his decisions in the well known habeas corpus 
cases were so violently criticised, i t  happened that I was a student a t  his law 
school, and had frequent and full conversations with him upon the subject. 
He was not a little annoyed a t  the misconstruction placed upon his conduct 
and motives. The law, involved in the matter he was willing to leave to the 
cool jud,%ent of the profession and the world ; but the matters of fact, touch- 
ing his conduct and motives, he desired should not be misconstrued by the 
present and succeeding generations. He determined to lay before the Legisla- 
ture a statement of facts concerning the accusations made against him, and 
I acted as his amanuensis in the preparation of a memorial which he after- 
wards concluded not to present. A copy of that memorial I retained, with 
his permission, and have it in my possessiorl at  present. Upon a recent peru- 
sal of it, after a lapse of seven years, it appeared to me, as it did when first 
prepared, a complete vindication of his course and motives. I believe that 
posterity will vindicate the integrity of his motives, if not the correctne% of 
his decision; nay, more, Mr. Chairman: I have reason to know that many 
members of the Bar of the State who for a long time disagreed with his con- 
clusions, in their cool and unprejudiced judgment approve, even now, the 
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wisdom and prudence of his course. I do not say this, prompted by the 
softening influence of a mere sentiment of grief over the death of the distin- 
guished Chief Justice, or by that tendency of the human heart to forget and 
apologize for the faults of the dead, but from an honest conviction that even- 
handed justice requires it. H e  was courageous in declaring and maintaining 
what he conceived to be right. He despised sham and pretense a t  all  times 
and everywhere, and his written opinions, a s  well a s  his conduct on all occa- 
sions, show what a n  uncompromising hatred he had for duplicity, fraud, 
corruption and oppression. 

He acted upon his convictions always, and the world cannot fail  to  accord 
t o  him the commendation which his purity of mothe deserves. 
' Sir, in  the death of Chief Justice Pearson I mourn the loss, not only of a 

most brilliant luminary in  the legal profession, but of a friend for whom I 
entertained the warmest aEection. I never failed to defend him against 
assaults while living, and now that  he is dead, I cannot withhold the words 
of praise which the heart prompts my tongue to speak. 

REMARKS OF MR. A. W. TOURGEE. 

Mr. Chairman, the great Italian poet, speaking of a mighty presence which 
he met in  the mystic realm of departed spirits, uttered the finest tribute 
which genius ever paid to  a kindred nature when he said that "his was a 
life so round and full that when i t  rolled out of time into eternity the world 
knew not how great a void was left until generations had passed away." 
This thought appears to  me peculiarly applicable to him whom we have met 
to-day, not to  mourn, but to honor. Sorrow has no place here. When a 
young man dies full of strength and promise, we may well mourn the unful- 
filled possibilities of his career, we may mark his grave with a broken column. 
But when after a full, well rounded life of steady, unpretentious labor. in 
the ripeness of age, with the harness of the world's great battle yet upon 
him. a great man bows his head beneath the soft, unconscious touch of death, 
no one should weep. Such a death is alone befitting such a life. 

I t  was not my privilege to know Chief Justice Pearson during the period 
of which others have spoken, and I had a t  no time any nearer or more pecu- 
l iar  relation with him than the ordinary familiarity of professional inter- 
course. I saw him only in  the "sere and yellow leaf," and have no right 
with my limited capacity to attempt to judge therefrom of what he might 
have been "in the green tree." When I first met him he was already a n  old 
man, crowned with honors; occupying the highest judicial position of the 
State by the unanimous vote of a people even then proud of his character 
and achievements. I was a young man, a stranger, thrust by a mysterious 
chance into a subordinate position in  the State's judiciary. 

I do not base my estimate of his character or life upon what I have seen 
of him; but I gather it  from that  wonderful epitaph written year by year 
by his own hand in the volumes of our reports for more than a quarter of a 
century; and by that monument, more enduring than brass, which he builded 
for himself in  the professional intellect of the State. I may be pardoned if, 
from this peculiar standpoint, I view the honored dead in a light somewhat 
different from that  which others have expressed to-day. The fullest knowl- 
edge does not always bring the most just appreciation. He who has never 
missed the sunshine does not realize its full glory. So, too, one who has 
grown in the shadow of a great life seldom clearly analyzes i ts  characteristics 
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or fully estimates i ts  worth until the lapse of time allows him to do i t  in 
distant retrospection. There a re  three things which peculiarly impress me 
in the life of Chief Justice Pearson, studied from the standpoint which I 
have occupied. The first is the manly unpretentious directness of his char- 
acter. There was nothing of indirection or uncertainty in  his life or pur- 
poses. H e  went a t  once to the end he had in view. Right or wrong, he was 
open, positive, and clear. There was no mistaking his thought or design. 
Friendly or hostile, favorable or unfavorable, he resorted to  no subterfuge, 
sought no concealment, gave no uncertain sound, knew no stratagem. He 
sometimes revoked, but he never explained, for there was no room for 
explanation, no possibility of mistake. 

His intellectual power and remarkable will a r e  peculiarly testMed by his 
judicial record. 
' Strength can often be judged only by its results. The hand which deals 

the mightiest blow is sometimes a s  delicately fashioned a s  a woman's, and 
only by the effect of its stroke displays its power. So, too, intellectual force 
not infrequently must be judged, not by i ts  apparent volume, but by i ts  
effects. Every member of our profession, looking back upon the course of the 
common law, can count upon his fingers, aye, upon the fingers of one hand. 
perhaps, the names of those who have veered the course of its decisions, and 
among these is Richmond M. Pearson. 

Not once, but perhaps half a dozen times, he has grappled with the power 
of precedent and turned aside the thought of the ages. Not alone in his own 
State, but wherever the theory and traditions of the common law exist. With 
associates of rare ability upon the Bench, strengthened by that  peculiar 
reverence for the wisdom of the past which is the characteristic of the com- 
mon-law lawyer, such was the subtle power of his intellect, and so great the 
pertinacious tenacity of his will, that  he has carried them with him out of 
the beaten track into the new and straighter wags, which his philosophic 
thought marked out. 

The force of character, will, and intellect which enabled him to do this 
can only be appreciated by the well trained professional mind. Judged by the 
results of his judicial life, he has well earned the terse encomium. which he 
himself bestowed upon a predecessor-of being one "whose power of reflection 
exceeded that  of any man who ever sat  upon the Bench of North Carolina." 

Another thing which has peculiarly impressed his power upon nly mind is 
the wonderful impress which he has  left upon the legal mind of the State. 
That the quiet life so evenly divided between the seclusion of Richmond Hill 
and the laborious routine of the Supreme Court room, should not only have 
constituted his name one with which every lawyer of the State conjures with 
success, but that he should have so molded the professional thought of the 
entire Bar  that a stranger can trace with ease his modes and ideas in  almost 
every argument delivered in our courts, is the highest possible tribute to his 
intellectual power. 

Those who have been thus molded, those whose professional thought has 
been guided by his master hand, may not now realize the power which has 
swayed them, may not appreciate the force which has shaped their intellectual 
life; but when years have passed away and the shadows of the past have 
gathered about his memory, his lineaments will stand forth like the outlines 
of a distant mountain, whose greatness we can only grasp when we view 
it from afar. 



I N  THE SUPREME COURT. 

In Memoriam. 

REMARKS OF HIS EXCELLENCY, GOVERNOR VANCE. 

Mr. Chairman, i t  is a matter of general notoriety that during the last ten 
years Chief Justice Pearson and myself had politically-not personally- 
drifted very widely apart, and i t  is therefore no feeling of political associa- 
tion that induces me to say anything on this occasion. But I recognize the 
fact that the reputation of a great lawyer and an upright judge is the brightest 
inheritance of a free people, and I know that just a s  law is reverenced for 
its own sake, and its great expounders and administrators are honored by a 
community, so far  i t  demonstrates its love of liberty and its capacity to 
maintain free institutions. Hence the appropriateness of this assemblage 
to-day. 

When the maniac Hadfield attempted by shooting to assassinate the King, 
instead of being torn to pieces by the infuriated mob, or being hurried away 
to instant death by summary command, he was arrested and quietly thrown 
into prison ; a copy of the indictment against him, with the names of all the 
Crown's witnesses, was served upon him ten days before his trial, and the 
splendid genius of Erskine was assigned to defend him. In  the opening of 
his celebrated speech in defense of his client, he said: "My Lords, the spec- 
tacle presented here this day places the British Empire on the summit of 
human glory." And truly i t  did. I t  was not her ships of war sweeping every 
sea nor their cannon thundering into the ears of the greater part of the 
world. I t  was not her commerce which enveloped the earth, nor her wealth, 
power, and civilization which overshadowed the mightiest empires of antiquity ; 
nor yet was i t  the vastness of those dominions on which the sun never set, 
that constituted this glory; i t  was the simple fact, made plain by the spec- 
tacle then exhibited, that justice and law had become so supreme that all 
this power and magnificence were made to ensure a fair legal trial to the 
humblest man in that realm for attempting the life of the dread sovereign 
of it all. Such supremacy of the law had its great advocates and judges 
secured in England. All English speaking communities wheresoever scattered 
on earth have received this law and this spirit of obedience to i ts  precepts; 
and we in North Carolina, a s  joint heirs of this mighty inheritance, have been 
in the course of our history specially blessed with a dynasty of great lawyers 
and judges who have been to us a t  once a shield and a crown of glory- 
men whose patient labors, guided by the light of genius, traced back the 
principles of our law to the fountain-springs to ascertain their reason, and 
ran them forward to their logical conclusions, making their expansiveness 
and flexibility cover and protect every possible phase and condition of human 
affairs. One of the very greatest of these illustrious citizens of North Caro- 
lina was he whom we have so recently buried. It is most fitting that we should 
thus commemorate his genius and his learning, and in doing so for him and 
such as he, we are fostering a spirit which will assist in conserving our 
civilization and upholding our free institutions. 

REMARKS OF JUDGE McKOY. 

My brethren, indeed do we belong to a profession which is noted for two 
things : First, its conservatism ; second, its devotion to its bright luminaries 
called hence by death and its utmost endeavor to surround with a halo the 
memory of one of its bright lights now numbered with the dead. And while 
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Chief Justice Pearson. 

there might have been a diEerence of opinion concerning certain acts and 
the intent of those acting, yet each is desired to bring his tribute and from 
his own standpoint urge that which he thinks the crowning glory of our 
departed yet honored dead. No one shall say what flowers shall be selected 
to make up the bouquet of his fancy. When brought out, so indulgent are 
we that none seek to reply, whatever may have been his former thoughts, 
feelings, or prejudices upon a particular subject. But in the fullness of his 
heart each lays the tribute most worthy in his estimation upon the shrine 
erected to the memory of him whom they do mourn. This is the teaching 
of our ennobling profession and its wholesome conservatism. I t  is our proud 
boast, and long may it be ere one discordant sentiment be uttered in a meet- 
ing like this, nor will any come here save to do honor to our departed great. 
And that we may well complete what has been so happily begun, this meet- 
ing now adjourns, and the members of the Bar will proceed in a body to the 
Supreme Court room, where the Attorney-General will, in accordance with 
our resolutions, present the same to the Supreme Court now in session. 

The members of the bar then proceeded to the Supreme Court room, 
and the Attorney-General, after making appropriate remarks, moved 
that the proceedings be spread upon the records of the Court, and in 
granting the motion, Hon. E. G. Reade, senior justice, presiding, said: 
"The Court cordially approve the action of the Bar, and it is ordered 
that the proceedings be spread upon the record." 





I N D E X  

ABANDONMENT O F  WIFE. 

A husband once convicted of a n  abandonment of his wife (under Bat. 
Rev., ch. 32, see. 119) cannot be again tried for the same offense, 
he not having lived with her since the original abandonment. S. v. 
Dunston,  418. 

ACCOUNT AND SETTLEMENT. 

The defendant J. purchased certain lands of G. (sold under a deed of 
t rust) ,  a t  the request of G., for the benefit of his daughters, with 
money borrowed with G.'s bowledge  a t  1% Ger cent interest 
monthly; afterwards a contract was entered into in  which J. agreed 
to resell the land, and that if on such sale he should realize any 
profit after paying the purchase money, costs, and charges, etc., he 
would hold the same for the use and benefit of the said children of 
G. ; J. thereafter sold the lands and realized more than sufficient to  
reimburse himself; for services in  relation to  the purchase, sale, etc., 
J. paid a n  attorney $500. I n  a n  action for a n  account and settlement 
brought by the daughters of G., i t  mas f Icld,  (1) That the sum of 
$500 was exces~ive. and J. was entitled to credit for only $200. 
(2 )  That under the contract he was not entitled to commissions. 
( 3 )  That he was entitled to credit for the amount paid a s  interest 
a t  1% per cent from the time the money mas borrowed t o  the sale 
of the lands by him. (4)  That  he was not entitled to  credit for 
money paid to G. for articles furnished by G. to his daughters while 
living with him. Green v. Jones, 265. 

ACQUIESCENCE. See Mortgage Sales, 2. 

ACTIOS. See Guardian Bond, 2, 3 ;  Official Bond, 6 ;  Pleading, 1, 2, 3. 

ACTION FOR DIVERTING WATER. 

1. A proprietor of land through which a water-course f lom has a right 
to a reasonable use of ~ ~ a t e r ,  provided he does not by his use of i t  
materiallr damage any other proprietor of land, abore or below. 
Williamso~t c. Canal Co., 156. 

2. In  a n  action for damages for  d i ~ e r t i n g  water from a stream flowing 
through plaintiff's land and used by Dlaintiff, brought against the 
owners of land above, the plaintiff is not required to show his right 
to use the water by grant or prescription. Ihid.  

3. The right of the plaintiff in such case to  recover damages is not 
affected by the fact that the defendauts gave him notice of their 
intention, under the provisions of a n  act  of the General Assembly, 
to  drain the swamp above him. Ib id .  

4. Chapter 129, Laws 1871-2 (re-enacting chapter 78, Laws 1866-7, in- 
corporating the Locks Creek Canal Company), authorizes the drain- 
ing of the swamp, provides how the advantage accruing to owners 
of land in the sn7amp may be assessed, etc., but provides no com- 
pensation to any one damaged by the draining: Held,  in  a n  action 
by the owner of land below the swamp damaged by the diverting of 



INDEX. 

ACTION FOR DIVERTING WATER-Con t i r~ued .  

the flow of water in a stream running from the swamp through his 
land, that  the plaintid is  entitled to  recover damages against the 
individual members of the corporation acting under the powers con- 
ferred in the act, as  well as  against the corporation itself. Ibid. 

5. I n  such case no statutory remedy has been provided for the plaintiff, 
and his remedy by a n  action for damages exists a s  a t  common lam. 
Ibid. 

ACTION TO RECOVER LAND. 

1. Where in  a n  action to recover land it appeared that  the husband of 
the feme defendant had (before the enactment of Rev. Code, ch. 56) 
purchased land partly with money arising from the sale of real es- 
ta te  belonging to his wife, and had taken title to  himself, and there- 
after conveyed the land to the plaintiff, who purchased with notice 
of the wife's interest therein: i t  was Held, that  the plaintiff was 
entitled to recover the possession of the land and its profits for the 
life of the husband, and in fee to the extent of the residue of the 
purchase money not the proceeds of the wife's land. Luon ?;. Akin, 
258. 

2. I n  a n  action to recover land, where both plaintiff and defendant claim 
under the same person, i t  is not competent for either to deny that 
such person had title. Whissenhzcnt u. Jones, 361. 

3. Where in such action a defendant is allowed to come in and defend 
the action a s  landlord of the original defendants, he cannot object 
that  no notice to  quit was given to them. Ibid. 

4. I n  a n  action to recover land and damages for the time the plaintiff 
has  been kept out of possession, damages are  recoverable up to the 
time of the trial. Ibid. 

5. I n  an action to recover land, where the verdict of the jury establishes 
the title of the plaintiff to  the land in dispute, but does not find any 
wrongful act done by the defendant to the land to which title is thus 
established, the plaintiff is not entitled to recover damages or costs. 
Clar7;e u. Wagner,  367. 

6. On the trial of a n  issue a s  to the quantity of land conveyed in a 
sheriff's deed there was conflicting evidence a s  to  whether a 1.900- 
acre tract or 950 acres out of the tract had been sold; it appeared 
that  the levy was "upon his (plaintiff's) interest in 950 acres located 
in Cypress District," etc., and the return of sale was "the 950-acre 
tract levied on," etc.; the sheriff's deed was for  1,750 acres (leaving 
out 50 acres) and for 100 acres, and it was in evidence that the 
sheriff sold i t  as  the plaintiff's interest in 950 acres, and proclaimed 
a t  the sale that he would sell all the interest which the plaintiff 
had in all  his land in that district, and that  plaintiff, who was 
present a t  the sale, knew of the sheriff's mistake, and did not correct 
i t ;  the jury found that  the defendant bought and the sheriff sold 
the whole interest of the plaintiff in  the 1.900-acre tract:  Held, 
that  the verdict of the jury is conclusive and that  the plaintiff cannot 
recover. Houston v. McGozoen, 370. 

See Adverse Possession, 2 ;  Decree, 3 ;  Evidence, 6 ;  Homestead, 1 ;  
Possession ; Practice, 24. 
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ACTION TO VACATE CHSRTER. See Corporations, 2. 

ADMINISTRATION BOND. See Guardian and Ward. 

ADVERSE POSSESS1OX. 

1. From an adverse possession of land for thirty years, the law presumes 
a grant from the State, and i t  is  not necessary eren that there 
should be a privity or connection among the successive tenants. 
Da& v. & I c d r t h ~ ,  357. 

2. Where in a n  action to recover land the plaintiff showed a continuous 
adverse possession, under deeds defining the land by metes and 
bounds, from 1815 to 1848. by those successively under whom he de- 
rived title, the last nine years of which the possession was held 
u d e r  a deed s?l4icient in form to pass the estate in  fee, and defend- 
a n t  showed a grant from the State in 1848: Held, that  plaintiff was 
entitled to  recover. Ibid. 

See Contract, 3 ; Possession. 

AFFIDAVIT. See Arrest and Bail;  Executors and Administrators, 2 ;  
Jury, 1. 

AFFRAY. See Justice of the Peace, 3. 

AGENT AND PRINCIPBL. See Contract, 1, 4 ;  Common Carrier, 1 ;  Indlct- 
ment, 1 2 ;  Process. 1, 2. 

AGREEMENT O F  COUNSEL. See Appeal, 2 ;  Private Act. 

"AGRICULTURAIi BILL." See Construction of Statute. 

AGRICULTURAL SUPPLINS. See Crop Lien. 

ALIBI. See Judge's Charge, 7. 

AMENDMENT. See Pleading, 9, 11 ;  Practice, 17, 22. 

AMENDMENT O F  PROCESS. See Practice, 4, 5, 6. 

ANSWER. See Pleading, 6, 7 ;  Practice, 2, 18 ;  Referee, 3 ;  s ta tute  of Limita- 
tions, 6. 

APPEAL. 

1. No appeal lies to  this Court from the refusal of the court below to 
dismiss a n  action or to  nonsuit the plaintiff. Crawley u. Woodfin, 4. 

2. On appeals to this Court, if the parties by express agreement appear- 
ing upon record extend the time allowed by law for preparing cases 
for this Court, such agreement will be respected; but if they disagree 
in regard to time or any material thing to be done, af ter  the time 
allowed by law has expired, the rule of law governing appeals will 
be enforced. T'nulor u. Brower, 8. 

3. An appeal lies to this Court from a n  order of the court below over- 
ruling a demurrer. Commissioflers a. Magnia, 181. 

4. No appeal lies from the refusal of the court below to grant a motion 
to dismiss the action. HcBrfjde ?;. Patterson, 412. 
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6. No appeal lies from the refusal of the court below to continue a cause. 
(Whether, if the discretion of the judge was plaiwly abused, an 
appeal would lie, Quare.) 8. v. Lindsey, 499. 

6. No appeal can be taken by the State to any court from the action of 
a n  inferior court in  sustaining a plea of former acquittal, although 
such plea is a mixed question of law and fact, and the court erred 
in  not leaving it to the jury. 8. v. Lune, 547. 

7. In  this State the right of the State to appeal has been recognized as 
existing in two cases, viz.: (1 )  where judgment has been given for 
the defendant upon a special verdict; (2) where a like judgment has 
been giren upon a demurrer to an indictment or upon motion to 
quash. Ibid.  

See Practice, 2, 3, 16, 17, 20, 23. 

ARGUMENT O F  COUNSEL. See Practice, 26. 28, 33. 

ARREST AND BAIL. 

In  a n  action for arrest and bail, the amdavit of the plaintiff alleged the 
existence of a cause of action and the fraud committed by defend- 
ants in  contracting the debt, and that  upon information and belief 
they had fraudulently removed and disposed of their property: Held, 
to be sufficient to  justify the order of arrest. Paige v. Price, 10. 

ASSAULT AND BATTE-RY. 

Where on the trial of a n  indictment for a n  assault and battery, com- 
mitted upon the prosecutor, a school teacher while engaged in his 
school, the court charged the jury that "if the defendant went to  the 
schoolhouse for a Lawful purpose, and after he got there he brought 
on the affray by any language or conduct of his own, he would be 
guilty": Held, not to be error. S. v. Robbins, 451. 

See Imprisonment, 1. 

ASSISTIhTG PRISOATER TO BREAK JAIL.  See Indictment, 1. 

ATTORNEYS. See Account and Settlement; Statute of Limitations, 2. 

BAILMENT. 

A bailee of a horse has no lien upon the animal for expenses incurred 
in  feeding and taking care of it. ~1Iauneg v. Ingram, 96. 

See Contract, 5 ; Common Carrier, 3 ; Indictment, 12. 

BANK. See Corporations, 1, 2, 3, 4 ;  Practice, 15. 

BANKRUPTCY. See Contract, 8, 9. 

BBSTARUY. 

1. 011 the trial of a proseeutioi~ for bastardy, e~ idence  that the prosecu- 
trix had criminal intercourse with another mall about the time when 
in the course of nature the child must have been begotten, and that 
such intercourse mas habitual, is admissible. 8. r. Bri t t ,  439. 

2. On such trial, evidence that the child resembled the man with whorii 
such alleged interconrse was had is also admissible. Ibid. 
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BILL O F  EXCHANGE. 

1. The intention to assign a fund in the hands of another, founded upon 
sufficient consideration and expressed by a bill of exchange, operates . 
a s  a n  equitable assignment to the payee. Kahnwei ler  u. Arzderson, 
133. 

2. A., living in this State, had a certain fund to his credit in  the hands 
of B. in  New York, and on 30 July, 1861, gave to C., for sufficient 
consideration, a bill of exchange upon B. for the whole amount of 
the fund;  the bill of exchange was immediately indorsed by C. to  D. 
(residing in New York), and mailed to his address, civil war between 
the States being then raging; the bill of exchange was never received 
by D., nor had he notice of it until 1866, when he  was informed of 
the remittance by C., who had, however, then forgotten of whom he 
had purchased the bill; i n  1865 the fund in the hands of B. was 
collected of him by A.; in 1876 C. ascertained, by finding a memoran- 
dum upon a n  old check book, that  the bill of exchange had been pur- 
chased from A.; D. thereupon, in  1876, made' a demand upon A. for 
payment to  him of the fund, which A. declined to pay, and D. there- . 
upon instituted suit against A. for the same: Held ,  that  D. was 
entitled to recover. Ib id .  

3. I n  such case the action is properly brought in  the name of D. Ib id .  
4. I n  such case even if it was negligence upon the part of C. to  have 

forwarded the bill of exchange by mail, A. was contributory to it, 
and cannot take advantage of it. Ib id .  

8. I n  such case D. (independent of the act  suspending the statute of limi- 
tations) is prima fac ie  excused from making a demand on A. for  
payment until the restoration of peace; and is  also excused, under 
the circumstances, from making a demand on B. Ibid. 

6. I n  such case the statute of limitations did not begin to  run against 
D. until after the demand made by him upon A. in 1876, for the 
amount of the fund. Ib id .  

BILL O F  LADING. See Vendor and Vendee, 3. 

BONA PIDE DEBT. See Fraud, 1. 

BOND. See Contract, 4 ;  Official Bond. 

BOUNDARY. See Evidence, 6. 

BUILDING AND LOAN ASSOCIATIONS. 
Under a mortgage executed to a building and loan association by a stock- 

holder to secure a loan of money, i t  was Held, that  only the c~ctz~nl 
amount loaned and interest thereon and such sum as had been paid 
by the association for insurance was collectible; and in such case 
the mortgagor was entitled to  be credited with the actual amount 
paid by him as installments. R n v n e r  u. B. a w l  L. Assn., 188. 

BURDEAT O F  PROOF. See Xegligence, 7 ; Mills, 11. t 

BURNING MILL. See Indictment, 18 ;  Evidence, 12. 

CAUSE O F  ACTION. See Contract, 8, 9. 
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CLAIM AND DELIVERY. See Practice, 18. 

CLERK OF SUPERIOR COURT. See Official Bond, 6. 5. 

CODICIL. See Wills, 5, 6, 7. 

COLOR OF TITLE. See Possession, 3. 

COMMISSIONS. See Account and Settlement. 

COMMON CARRIER. 

1. I n  a n  action for damages against a railroad company, where i t  ap- 
peared that  the plaintiff had employed one C., who was a depot agent 
of the defendant, to  purchase cotton for him and to hold and ship it  
under his directions: i t  was Held, that  C., in so dealing in cotton for 
the plaintiff, acted solely as  the plaintiff's agent, and there was no 
liability on the defendant from any loss resulting from the failure 
of C. to  perform his duty a s  such agent. The law does not favor 
double agencies. Sumner v. R. R., 289. 

2. I n  such case, where i t  appeared that the plaintiff instructed C. not to 
ship until he had purchased a certain number of bales, and before 
C. had acquired the requisite number the railroad was taken by 
irresistible force into the complete control of the Confederate Govern- 
ment, C. thereafter acquiring the requisite number; i t  was Held, 
that  the court below erred in submitting to  the jury an issue as  to 
whether or not i t  was impossible for the defendant company to ship 
the cotton. Ibid. 

3. I n  such case the defendant was not liable as  common carrier, but as 
bailee, if a t  all. And the fact that before the requisite number of 
bales was obtained by C., the railroad was seized by the Confederate 
Government, is a t  least evidence to be considered, that  the defendant 
never receired the cotton a t  all, either a s  bailee or common carrier. 
Ibid. 

4. A common carrier (except in the case of a n  incorporated company dis- 
abled by the provisions of its charter) may by special contract bind 
itself to convey and deliver goods to points beyond its own lines and 
outside the limits of the State wherein i t s  road lies. Phillips v. 
R. R., 294. 

5. Where various companies form an association and unite in making a 
continuous line of their respective roads, and collect either in  ad- 
vance a t  the place of receiving or a t  the place of delivery the freight 
due for the entire route, subdividing among themselves, the receiving 
road becomes responsible for the default of any of the associated 
companies, and no special contract need be shown. Ibid. 

6. Where no such association exists and no special contract is made, and 
goods a r e  delivered to a road for transportation over it, though 
marked to a place beyond its terminus, the carrier discharges its 
duty by safely conveying Over its own road and then delivering to the 
next connecting road in the direct and usual line of common carriers 
towards the point of ultimate destination. Ibid. 

7. Where on the trial 'r)elow i t  appeared that  the defendant company re- 
ceived certain freight for transportation to  a point beyond its ter- 
minus and gave therefor a bill of lading, "Received from L., to be 
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COMMON CARRIER-Continued. 

laden on the freight cars, 1 bale bedding. J. F. Phillips, Monroe, La., 
marks, etc., a s  per margin (condition of contents unknown), to 
. . . or assigns a t  . . . Station," signed by the agent of the 
defendant, and a t  the time of receiving such freight the agent said 
to  the shipper that  the goods would reach Monroe in good condition 
and in a few days, etc.: A e l d ,  that  there was no evidence to  go to 
the jury of a special contract on the part of defendant to convey the 
goods to the point of destination and deliver them to plaintiff there. 
Ibid. 

COMPLAINT. See Official Bond, 9, 11; Pleading, 1, 4, 8, 9, 10. 

CONDITIONS. Bee Inswance, 1, 2, 3. 

CONFESSIONS. See Evidence, 9, 11. 

CONFIRMATION. See Mortgage Sale, 2. 

CONSIDERATION. See Contract, 8 ; Decree. 1. 

CONSTABLE. See Indictment, 8 ;  Justice of the Peace, 4. 

CONS8TRUCTION O F  STATUTE. 

The privilege tax of $500, levied under the provisions of chapter 274, see. 
8, Laws 1876-77, upon manufacturers. etc., of commercial fertilizers, 
is ralid. AS. 2;. Bowis, 443. 

CONSTRUCTIVE POSSESSION. See Possession, 1. 

CONTINUANCE. See Appeal, 6.  

CONTRACT. 

1. Where E. delivered a note of H. to his son, with instructions to go to 
H. and buy a .mule and enter the price of the mule on the note a s  
a credit, and the son entered into a bargain with R. to buy a horse 
for $125, with the understanding that if R. did not collect that  
amount out of the note by a certaiu time, he was to have his choice 
to take the horse back or take $125 for him: H e l d ,  that  the legal 
effect of the transaction was to place the note with R. as  security 
for the price of the horse, and the property of the note remained in 
E. Earp 2;. Richadson, 277. 

2. A subsequent agreement between the son of E, and R., by which i t  
was agreed that  R. "might keep the note for the horse," does not alter 
the relations existing between the parties. Ib id .  

3. I n  such case the statute of limitations does not bar, because, (1) R. 
could not hold the note adrersely to E. until after a demand; ( 2 )  
the statute would not begin to run until after R. had collected the 
note. Ib id .  

4. Where the plaintiff constituted .the defendants his agents for the sale 
of sewing machines and took from them a bond conditioned, among 
other things, that  they should return to the plaintiff "all machined 
that  a re  not sold, in a s  good order a s  received": it was Held, in  an 
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action by the plaintiff ugon a bond to recorer the contract price of 
certain machines delirered to defendants which they had offered to 
return in a damaged condition, but which plaintiff had declined to 
receive, that  the measure of damages was the difference in  value 
estimated upon the basis of the contract in  the condition i n  which 
they were received by the defendants and their condition when de- 
fendants offered to return them. Gulley v. Barderz, 282. 

5. I n  such case the defendants were but bailees, and until sold, the 
property in the machines remained in the plaintib. Ibid. 

6. A contract founded upon an agreement to  stifle or discontinue a crim- 
inal prosecution of any kind is  void. Limlsny v. Smith, 328. 

7. Where, for a single comideration, a covenant is entered into to  per- 
form two separate acts, one legal and the other illegal, the whole 
is void. Therefore, where the defendant for a single consideration 
covenanted, under the penalty sued for, to ditch the plaintiff's land 
and to stop the prosecution of a n  indictment pending against him for 
maintaining a public nuisance: Held, in  a n  action for the penalty, 
that  the plaintiff was not entitled to recover. Ibid. 

8. A par01 promise to  pay a debt discharged under the Rankrupt Act is 
a distinct cause of action, and the unpaid prior legal obligation, not- 
withstanding the discharge, is a s m c i e n t  consideration to support it. 
Kull  u. Farmer, 339. 

9. Where the defendant l~romised to pay such debt more than three years 
prior to the commencement of the action and again promised to pay 
it within three years, and suit was brought upon the latter promise: 
Held, that  the plaintiff was entitled to recover. Ibid. 

See Account and Settlement; Bill of Exchange, 1, 2 ;  Common Carrier, 
4, 5, 6, 7 ; Crop Lien ; Judge's C~harge, 1, 2 ; Partnership, 2 ; Promis- 
sory Note; Vendor and Vendee; Verdict, 1; Warranty. 

CONTRIBUTION. See Official Bond, 2. 

CONVICTS. See County Commissioners. 

COOLING TIME. See Homicide, 4. 

CORPORATIONS. 
1. A bank which issues bills for circulation as  money is a public corpora- 

t ion;  but a bank which beyond a power to contract in its corporate 
name, has no po\Terq other than those which every other person 
possesses, must he deemed a private corporation. Attorney-General v. 
Sin~ontolz.  57. 

2. In  a n  action to vacate the charter of a private corporation for the 
nonuser of i ts  corporate franchises, when the nonuser complained of 
was a11 omission on the part of the corporators named in the act  of 
incorporation to organize under i t :  Held, to  be insuficient to war- 
rant  the relief demanded. Ibid. 

3. Where the corporators of a private corporation, without having created 
any shares of stock, or organized in any way, or paid into the cor- 
porate fund the capital which the law sags shall be paid up, pretend 
to be incorporated, and hold themselves out to the world a s  a cor- 
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poration, they are estopped, as  to those who deal with them on the 
face of their representations, to  deny the existence of the corpora- 
tion. Ib id .  

4. The State is not interested in the right of a n  individual to a n  office 
in  a private corporation. Ib id .  

See Action for Diverting Water, 4 ;  Practice, 14. 

COSTS. 

1. I t  is within the discretionary power of a court, before which a n  issue 
of cleuisavit v e l  n o n  is tried, to  direct the payment of the costs out 
of the estate. i i n g o  V. Jones ,  406. 

2. A prosecutor in a peace warrant can be ordered to pay costs where 
the prosecution is frivolons or malicious; and if he fail to  do so, he 
can be imprisoned therefor. S .  v. Cccnnudy, 539. 

3. Neither a fine nor costs inflicted a s  a punishment is a debt  within the 
meaning of the Constitution in relation to  this matter. Ibid.  

4. The Legislatu~e has the power to prescribe that the prosecutor in a 
criminal action may be made to pay costs where the defendant is 
acquitted and the prosecution is  frivolous or malicious. Ibid.  

5. There is nothing cruel or unusual in requiring a prosecutor in  such 
case to  pay costs. Ib id .  

See Action to Recover Land, 5 ;  Official Bond, 6 ;  Peace Warrant, 2 ;  
Practice, 9. 

COUNTERCLAIM. See Practice, 19 ; Referee, 3. 

COUNTY COMMISSIONERS. 

Under the provisions of chapter 196, Laws 1876-7, the commissioners of 
a county have the DoTTer to hire out a man imprisoned in the county 
jail upon a conviction for fornication and adultery, to his wife, upon 
her giving bond with sureties for the price. S. V .  Rhn f t ,  464. 

See Official Bond, 8, 10. 

COUNTY TREASURER. See Oficial Bond, 8, 9, 10, 11. 

COVENANT. See Contract, 6, 7 ;  Mortgage, 1, 2. 

CREDITOR. See Fraud, 2 ; Homestead, 6 ; Supplemental Proceedings. 

CREDITOR'S BILL. See Practice, 15. 

CROP LIEN. 

A crop lien to  secure agricultural advances (executed under Bat. Rev., 
ch. 65, secs. 19, 20) is valid i n t e r  partes, although not registered 
within thirty days, a s  required by the statute. Oaf/ 5 .  Nash,  100. 

DAMAGES. See Action for Diverting Water;  Action to Recover Land, 4, 5 ;  
Contract, 4 ; Master and Servant ; Negligence ; Practice, 9. 

DECLARATIONS. See Evidence, 6, 22. 
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DECREE. 

1. A decree by consent is  merely a conveyance between the parties, and 
whether or not i t  is  fraudulent a s  to creditors must be determined 
by the consideration. Rollins v. Her~ry, 342. 

2. Such decree binds the parties and their privies in estate, but i t  is 
open to the latter to impeach i t  for fraud. Ibid. 

3. Where on the trial of a n  action to recover land, the defendant relied 
upon a decree entered by consent in  a n  action (instituted prior to 
the action on trial) between the defendant and the person under 
whom both sides claim title, but entered after the purchase by 
plaintids a t  execution sale: -Held, to be error in the court below to 
refuse to  allow to such decree any force. 

See Practice, 1. 

DEED. 
1. Unless the execution of a deed is proved in some manner authorized 

by statute, its registration will not make the deed evidence ; i ts  execu- 
tion must be prove3 on the trial. Rollilzs v. Henrf~, 342. 

2. Proof of the handwriting of the grantor is not sufficient (nothing else 
appearing) to entitle a deed to registration. Ibid. 

See Adrerse Possession, 2 ; Decree ; Fraud, 1, 2 ; Mortgage and Mortgage 
Sale ; Possession, 4 ; Purchase Money, 1, 2. 

DEMAXD. See Bill of Exchange, 5, 6 ; Contract, 3. 

DEMURRER. See Appeal, 3, 7 ;  Official Bond, 9 ;  Pleading, 1, 4, 10, 11. 

DEMURRER TO ANSWER. See Practice, 18. 

DEPOSITIOxS. See Practice, 21. 

DESCENT. 

Upon the death of an illegitimate child (intestate, unmarried, and with- 
out issue), leaving brothers and sisters born of the same mother, 
some legitimate and others illegitimate, his real estate (under Bat. 
Rev., ch. 36, Rule 11) descends to his brothers and sisters alike as 
heirs a t  law in equal parts. McBrl~de v. Patterson, 412. 

DESCRIPTION O F  LAND. See Action to Recover Land, 6 ;  Adverse Posses- 
sion, 2 ; Will, 9, 10. 

DEVISAVIT VEL YON. See Costs ; WilIs, 11. 

DISCRETIONARY POWER. See Costs ; ,Judge's Charge. 2 ; Pleading. 11: 
Practice, 22, 25, 29, 32; Trial, 5. 

DISSENT FROM WILL. See Widow. 

DISSENTING OPINIONS. See Perry v. Shepherd, 83, BODMAN, J.;  Wilier 
v. Miller, 102, READE. J .  ; Gatlin v. Tarboro, 119, BYN~IM, J. ; Eahnweiler 
v. Afidersofi, 133, SMITH, C. J., and RODMAN, J.; Alligon v. Robinson, 222, 
SMITH, C. J. ; Citizens Bank v. Green, 247, RODMAN, J .  ; Ober v. Smith, 
313, RODMAN, J . ;  AS. v. Shaft ,  464, SMITH, C. J . ;  S. V. P a ~ i s h ,  492, SMITH, 
C. J., and RODMAN, J. 

412 
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DISTURBING RELIGIOUS CONGREGATION. See Indictment, 2, 8, 4, 5, 
6, 7. 

DIVERTING WATER. See Action for Diverting Water. 

DIVISION O F  ACTION. See Pleading, 1. 

DIVORCE. 

1. To entitle a wife to divorce from bed and board under Rat. Rev., ch. 
37, sec. 5 (4 ) ,  the indignity offered by the husband must be such as  
m a y  be expected seriously t o  annoy a womccn o f  ordinary good sense 
and temper,  and mus t  be repeated, or continued in, so that  it may 
appear to  have been done wil l fu l ly  and intentionally,  or a t  least con- 
sciously, by the husband to the annoyance of the wife. Xil ler  u. 
&I ilZef", 102. 

2. I n  a n  action by the wife for divorce from bed and board, where i t  
appeared that  the husband, a t  various times in the absence of the 
plaintift', had had carnal intercourse with a female servant in his 
bedchamber, from which she became pregnant: i t  was Held, that  
the plaintiff was not entitled to  the relief demanded. Ibid. 

DOUBLE AGENCY. See Common Carrier, 1. 

DOWER. See Purchase Money ; Widow. 

EQUITABLE ASSIGNRIENT. See Rill of Exchange, 1. 

EQUITABLE TITLE. See Purchase Uoney, 2. 

ESTATE. See Mortgage Sale, 1, 2 ;  Wills, 2. 

ESTOPPEL. See Corporations, 3 ; Homestead, 2 ; Insurance, 2  ; Mortgage 
Sale, 2. 

EVIDENCE. 

1. On the trial of an action, where it a ~ p e a r e d  that  H., one of the defend- 
ants, had purchased the property for the value of which the action 
was brought, and the liability of S., the other defendant, was in  
issue: it  was Held, that letters written by S. to a third person con- 
cerning the property and alluding to It a s  "our stock." etc., were 
admissible in  evidence. Pepper u. Har f i s ,  71. 

2. TT'here in an action to recovx upon a policy of fire insurance the 
testimony of P. (one of the parties insured) was attacked by proof 
of declarations made by him during the progress of the fire, where- 
upon P., on being recalled. testified that he  had made such declara- 
tions while excited and confused by the five, without reflection, etc.: 
Held,  that other declarations of P. as  to the state of his mind, made 
to another witness during the continuance of the fire, were contem- 
poraneous with the first and admissible in  evidence. ~UcCr'aw u. 
h s u m n c e  Co., 149. 

3. In  such case evidence that shortly after the fire the condition of P. 
mas such a s  to  excite the attention of one of his friends, who in 
consideration thereof advised P. to take a drink of liquor, was 
relevant and admissible. Ibid. 
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EVIDENCE-Continued. 

4. The contents of a lost execution, like any other lost writing, may be 
proved by parol. Rollins 11. Henry, 342. 

5. The return to a n  execution is ordinarily the best evidence of the levy 
and sale under i t ;  but when the execution has not been returned 
to the clerk's oflice, and it, with any return on it, has been destroyed 
or lost, and it is proved otherwise than from the recital i n  a sheriff's 
deed that  there mas a judgment and execution, the recital in  such 
deed is prima facie evidence of the levy and sale (they being official 
acts of the sheriff), even although the sale was not a recent one. 
Did.  

6. Where on the trial of a n  action to recover land a question of disputed 
boundary arose, and the p l a i n t s  introduced (without objection) cer- 
tain declarations of the defendant made while he was engaged in 
chopping a certain line upon the land in dispute : Held, that  certain 
prior declarations of the defendant made while he was chopping said 
line were admissible in evidence on his behalf, although not made 
in the presence of plaintiff. &yteele v. Wood, 3%. 

7. Evidence introduced by the State on the trial of a criminal actiou 
for the purpose of impeaching the testimony of a witness for de- 
fendant can have that  effect only and cannot be considered by the 
jury as  substantive evidence of the defendant's guilt. A. v. Dwis, 
433. 

8. On the trial of indictment for forgery, charging the defendant with 
having forged a n  order for $60.07, evidence that the defendant had 
forged an order for any other amount is not admissible. A. v. Amith, 
462. 

9. On a trial for larceny, the court below ruled out certain confessions 
of the defendant offered in evidence by the State, which had been 
made on the preliminary trial before a justice of the peace, because 
the defendant had not been put on his guard a s  required by law; 
the State then offered in evidence certain other confessions made 
voluntarily by the defendant shortly after the trial before the jus- 
tice, without the offering of inducements or threats, which evidence 
the court below admitted: Held, not to  be error. A. v. Needham, 
474. 

10. I t  is not permissible for a witness, introduced to impeach another 
witness, to be asked concerning him, "From his general character in 
the neighborhood would you be l ie~e  him on oath?" A. v. Caveness. 
484. 

11. On a trial for larceng, i t  was in evidence that  the defendant had been 
charged in his neighborhood with being a thief, and that  notice had 
been given for a neighborhood meeting "to consult a s  to  what should 
be done with him about his stealing so much"; that prior to the 
meeting the defendant went to one of the neighbors engaged in the 
movement and denied that  he had anything to do with the stealing 
which had been going on ; that 011 the day of the meeting the 
neighbors assembled and sent word to the defendant that  if he  would 
leave the State they would not interrupt him, and two days there- 
after he left;  that  after a few months he returned, and in a few 
hours after his arrival the same neighbors who took part in  the first 
meeting had again assembled; that upon being asked by the prose- 
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EVIDENCE-Continued. 
cutor, <'Are you not ashamed to try to b'reak up an old man a s  I am 
by stealing his sheep and hogs?" the defendant replied, hanging down 
his head, "The first two hogs you lost I did not get": Held, that  
the confession of the defendant was not admissible in evidence. AS'. 
v. Padsh,  492. 

12. On the trial of a n  indictment for burning a mill, parol evidence is 
admissible to prove the ownership of the property burned. S. 9. 

Javnes, 5Q4. 
13. The opinion of a n  expert, warranted only by assuming the truthfulness 

and accuracy of what has  been testified to  by witnesses, is  not ad- 
missible. N. *. Bowman, 509. 

14. Such evidence is competent oilly wheii foundec! GG facts within the 
personal knowledge or observation of the expert, or upon the hypothe- 
sis of the finding of the jury. Ihid. 

15. Where on a trial for murder a physician who stated that  he  had 
heard the statements of the witnesses a s  to  the circumstances imme- 
diately preceding the illness of the deceased, the appearance of the 
body immediately after death, the condition of the limbs, etc., and 
could therefrom form a n  opinion as  to  the cause of death, was per- 
mitted to testify what in his opinion was the cause of the death of 
the deceased: ~ e l ' d ,  to be error. Ibid. 

16. On a trial for murder i t  was in evidence that the defendant H, charged 
deceased with perjurg, adding, "I can prore it. Come up here. M." 
Whereupon the defendant M. stepped up, when deceased struck him, 
knocked him on his knees and stamped a t  him; M. rose up and de- 
ceased immediately thereafter staggered back, mortally wounded, 
one witness stating that  both &I. and deceased had knives in  their 
hands. I t  was further in  evidence that M. was small, crippled, and 
one-eyed, and deceased was a strong man: Bcld, that  evidence of 
the character of deceased for violence was admissible. 8. v. Mat- 
thews, 523. 

17. The evidence a s  to H. being that  he was cursing deceased, said de- 
ceased had sworn to a lie, and called on M. to prore it ,  and when 
deceased knocked M. down, H. put his hand in his pocket and said 
he would "shoot the d--d rascal," or "Stand back from the -----: 
I am going to shoot him," his wife caught hold of him and 
prevented him: Held, that  what H. said or did before the fight be- 
tween deceased and M. was not intended to provoke such fight, had 
nothing to do with it, and ought to have been excluded. Ibid. 

18. To render the act of killing excusable on the ground of self-defense, 
the defendant should not only have reasonable ground to apprehend, 
but also should actually apprehend, either that  his life was in immi- 
nent danger or that deceased was about to do him some enormous 
bodily harm, and there must be a necessity for taking life from the 
fierceness of the assault, etc. In  this case the evidence being a s  a b o ~ e  
stated: Held, that  there was no evidence from which the jury 
might reasonably infer that  M. intended or was willing to engage 
i n  a fight with deceased. Ihid. 

19. Held further, that  the circumstances of the case rebutted the presump- 
tion of malice raised from the fact of killing, and it was error in 
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the judge below to submit the question of murder to the jury, the 
question a s  to  whether the presumption of malice had been rebutted 
or not being a question of law. I b i d .  

20. It is  the duty of a judge to state clearly the particular issues arising 
on the evidence, and to instruct the jury a s  to  the law applicable to  
every state of the facts which upon the evidence they may reasonably 
find to  be the true one. Ib id .  

21. On the trial of an indictment for burning a stable, evidence that  the 
measurement of certain tracks leading from the stable towards de- 
fendant's house had been applied to  the foot of the brother of the 
defendant ~ h o  had been a t  first arrested for the offense, and that 
the measurement did not correspond, is not admissible. S. v. Eng- 
land, 552. 

22. On a trial for rape, where the testimony of the prosecutrix was im- 
peached by proof of inconsistent statemcnts made b r  her on the 
preliminary trial before a justice of the peace, i t  was competent for 
the prosecution, in  corroboration, to  prove the declarations of such 
witness on the day following the commission of the crime. S. v. 
La&on, 564. 

See Bastardy, 1, 2 ; Common Carrier, 3, 7 ; Decree, 3 ; Deed, 1, 2 ; Fraud, 
1, 2 ; Indictment, 2, 3, 4, 5 ; Insurance, 2, 3 ; Judge's Charge, 3 ; Lar- 
ceny, 1, 2, 4 ;  Partnership, 1. 

EXCEPTIONS. See Referee, 2, 3. 

EXECUTION. See Evidence, 4. 5. 

EXECUTION SALE. See Purchaser, 2, 4 ;  Wills, 8. 

EXECUTORS AND ADMINISTRATORS. 

1. The insolvency of a n  executor is not a sufficient cause for requiring 
him to give bond and, failing in that, for his removal, unless such 
insolvency was unknown to the testator or occurred after his death. 
Xeighbors u. Hanzlilz, 42. 

2. An affidavit upon which an application is based for requiring an 
executor to  give bond or for his removal is insufficient if i t  states 
merely a belief that  such execulor will misapply the funds which 
may come into his hands; i t  should set out the facts or circumstances 
or state the reasons upon which such belief is grounded. I b i d .  

See Practice, 7, 10, 19; Supplemental Proceedings; Wills, 4. 

EXECUTRIX TJNDER HrSBAND'S WILL. See Widow. 

EXPERT. See Evidence, 13, 14, 15. 

FALSE IMPRISONMENT. See Indictment, 8. 

FALSE PRETENSE. See Indictment, 9, 10. 

FELONIOUS INTENT. See Larceny, 3. 

"FIGS." See Indictment, 16. 

FISE.  See Costs, 3. 
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F I R E  INSURANCE. See Insurance. 

"FISH." See Indictment, 13. 

FORCIBLE ENTRY AND DETAINER. See Justice of the Peace, 2. 

FORFEITURE. See Insurance, 1, 4, 5. 

FORGERY. See Evidence, 8. 

FORMER ACQUITTAL. See Appeal, 6. 

FORMER CONTTICTION. See Abandonment of Wife. 

FORMER JUDGMEPTT. See Judgment, 1. 

FRANCHISE. See Corporations, 2. 

FRAUD. 

1. The presumption of fraud arising upon a deed of trust, executed by 
a n  insolvent person to secure one of his creditors, conveying a store- 
house and lot, a stock of goods and the increase of such stock, and 
containing a provision that  the trustor "shall have the privilege of 
continuing his business for one year," is not rebutted by proof that  
the debt secured by the trust deed is a bona fide debt, and that  the 
insolvency of the trustor was unknown to the trustee and cestui que 
trust a t  the time of the execution of the deed. Holmes u. Marshall, 
262. 

2. I n  such case the presumption of fraud arises from the fact of the 
debtor's insolvency and the further fact that  the trustee and cestui 
que trust are  parties to a deed of trust which secures a benefit to 
the maker, and which conflicts with the rights of creditors. Ibid. 

See Decree, 1, 2 ;  Homestead, 1 ;  Statute of Limitations, 3, 4, 5. 

1 GENERAL ASSEMBLY. See Official Bond, 3, 4, 5 ;  Private Act. 

I GENERA4L CHARACTER. See Evidence, 16. 

i GRANT. See Action for  Diverting Water, 2 ;  Adverse Possession, 1, 2. 

GUARDIAN BOND. 

1. A guardian bond is an oficial bond within the meaning of C. C. P., 
see. 68 (a ) .  Cloman v. Staton, 235. 

2. An action upon a guardian bond, brought in a county other than the 
one wherein the bond mas given, is triable in  such county, unless 
the defendant mores to remove the action to the proper county. 
IOid. 

3. In  such a case a motion by the defendant to dismiss the action should 
be treated a s  a motion to remove. Ibill. 

See Guardian and Ward. 

1 GUARDIAN AND WARD. 

1. A minor, J., recovers a judgment against H., administrator c. t. a. of 
McK., her late guardian. He afterwards (28 October, l W l ) ,  under 
a decree, sells the land of his testator to pay debts of estate, J.'s 
judgment h a ~ ~ i n g  p ~ o r i t y .  On 7 November, 1871, H. qualifies a s  
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guardian of J., his stepdaughter, giving bond. The purchase money 
of the XcK. land amounts to largely more than J.'s judgment, the 
wife of H. purchasing much of it. Such of the purchase money a s  H. 
actually collects he does not separate from his own or  from the 
administration money, but spends i t  while in  his hands. I n  his 
guardian returns he charges himself with the whole amount of the 
judgment. The administration sureties a re  solvent : (1) Held, that 
whether the udnrinist~ator wasted the fund or not, i t  was the guard- 
ian's duty to collect the judgment, it  being collectible; and his 
failure to collect i t  mas a breach of his guardian bond, for which he 
and his sureties a re  liable. (2)  Held further, that  as  the guardian 
did not act in  good faith, he and his sureties are  liable for the full 
amount of the debt i o  the ward, although she mighc coliecc it ouc 
of the administration bond ; that she has her election to sue either set 
of sureties or both, and to get judgment against both and collect out 
of one, leaving them to adjust their equities among themselves. (3) 
The defendants (sureties on the guardian bond) will be substituted 
to the rights of the mard, and may pursue any equities which they 
hare against the administration sureties or the purchasers of the 
UeK. lands. Ilnrris v. Harrison, 202. 

2. The administrator of a deceased mard is not entitled to recover, in 
an action against the administrator of the deceased guardian, monexs 
which came iuto the guardian's hands a s  proceeds of real estate be- 
longing to the ward sold under a decree of court for partition. 
Allison v. Robinson, 22%. 

3. I n  such case the heirs a t  lam of the deceased ward are  necessary par- 
ties to the action, in order that the rights of all interested may be 
adjudicated in  the same action. Ibid. 

See Petition for Partition ; Practice, 11, 12. 

HEIR AT LAW. See Guardian and Ward, 3 ;  Wills, 1. 

HIRING COKVICTS. See County Commissioners. 

HOMESTEAD. 

1. Where a debtor had conveyed the tract of land upon which he lired 
in  fraud of creditors, and afterwards the sheriff set apart  to him 
under execution two other tracts of land a s  a homestead and sold 
the home tract, and the purchaser acquired possession thereof: 
Held, in  a n  action by the debtor to  recover possession of the home 
tract a s  a homestead, that he was not entitled to  recover. Nor would 
he have been entitled to 'ecover if the home tract had not been 
fraudulently conveyed, or conveyed a t  all. Apoon v. Reid, 244. 

2. &I allotment of homestead under execution, without exception of 
appeal by the debtor, is  an estoppel of record against him. Ibid. 

3. All property is held subject to  the payment of the debts of the owner, 
except in so fa r  and to the extent only that  i t  has been specifically 
exempted. Bank v. Crcrn, 247. 

4. The homestead law does not vest in the owner any new rights of 
property; it  only imposes a restriction upon the creditor that  in 
seeking satisfaction of his debt he should leave to the debtor un- 
touched $500 of his personal and $1.000.of his real estate. Ibid. 
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5. The income derived from a homestead is not likewise exempt from 
liability for the owner's debts, and all acquisitions of property de- 
rived from such income are subject to  sale under execution against 
the debtor; and the same is  true of the natural increase of personal 
property set apart to  the debtor a s  exempt from sale under execution. 
Ibid. 

6. G., being insol\-ent and having had his homestead of the value of 
$1,000 set apart to him, and his personal exemption to the value of 
$275.50 allotted, loaned his wife $300, being the proceeds of the sale 
of cotton raised on the homestead; with i t  (and $200 belonging to 
her) the wife purchased certain other real estate, taking the title to 
herself; in a n  action by a judgment creditor to subject the land to the 
payment of his debt, it mas Held, that the creditor had a lien upon 
threefifths of the land under and by virtue of his judgment against 
G. Ibid. 

See Personal Property Exemption; Purchase Money, 1, 2. 

HORIICIDE. 

1. On a trial for murder, if i t  appear that  the prisoner saw the deceased 
in his (prisoner's) house with his arms around the neck of prisoner's 
wife, and thereupon entered the house, when the deceased came a t  
him with a knife, and the prisoner killed him, i t  is manslaughter. 
S .  v. Hurrnan, 515. 

2. If A., on entering his own house, is  assailed by another with a knife, 
and thereupon enters into a fight with him, standing not entirely 
on the defensire, and kills him, i t  is a t  the most manslaughter. 
Ibid. 

3. If in such case A. stands upon the defensive and does not fight until 
he is attacked and threatened with death or great bodily harm, when 
to save himself he kills his assailant, it is excusable homicide, even 
if A. does not turn and flee out of the house. Ibid. 

4. On a trial for murder, it was in evidence that the prisoner, the de- 
ceased, and others, were a t  work in a field together, when a dispute 
occurred between the deceased and a kinswoman of prisoner; that  
prisoner reproved deceased for troubling her, when deceased re- 
marked, "If you make me mad, I would think no more of going to 
the house and getting Mr. J.'s gun and shooting you than nothing," 
and prisoner replied, "If you want to get the gun, you had better go" ; 
that  then the prisoner went off and in about half an hour returned 
with a hatchet behind him, and asked deceased if he meant what 
he said;  the deceased said he did, and thereupon the prisoner struck 
him with the hatchet and killed him : Held, that  nothing had occurred 
to dethrone the prisoner's reason, and his Honor below might have 
told the jury without any qualification that ample cooling time had 
intervened. S. v. Savage, 520. 

5. During the selection of the jury on a trial for murder, several jurors 
answered that  "they had formed and expressed the opinion that  the 
nrisoner was guilty," whereupon his Honor said, "that in  olden times 
judges sometimes punished men for expressing opinions in  such cases, 
but the court did not propose to do tha t ;  and such expressions might 
have a tendency to prejudice the comn~unity from which jurors were 
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HOMICIDE-Continued, 

t o  be selected, and thereby the prisoner might be seriously damaged. 
Hereafter it was to be hoped that  there will be no such expressions 
of opinion, in order that  fair trials may be had for all who a re  
accused of crime" : Held, not to be error. Ibid. 

See Evidence, 15, 16, 18, 19. 

HUSBAND AND WIFE. 

A husband cannot loan money to his wife, both being insolvent. Banlc 
u. Green, 247. 

See Action to Recover Land, 1 ; Divorce ; Homestead, 6 ;  Possession, 4; 
Purchaser, 1. 

ILLEGAL CONSIDERATION. See Contract, 6, 7. 

ILLEGITIMATE CHILD. See Descent. 

IMPEACHING TESTIMONY. See Evidence, 7, 10, 22; Judge's Charge, 3. 

IMPRISONMENT. 

1. A sentence of imprisonment for five years in the county jail, and a 
recognizance of $500 to  keep the peace for five years after the expira- 
tion thereof, upon a defendant convicted of assault and battery, is 
unconstitutional. 8. v. Driver, 423. 

2. The judgment in such case is reviewable, and the decision of this 
Court will be certified to the court below, to the end that  a regular 
and proper judgment may be entered. Ibid. 

See Costs, 2. 

INCEST. See Indictment, 11. 

INCOME DERIVED FROM HOMESTEAD. See Homestead, 5. 

INDICTMENT. 

1. An indictment for assisting prisoners to  break jail, which does not 
allege that  such prisoners had committed any offense, or state facts 
or circumstances from which the Court can see that  they were Ixw- 
fully in prison, is fatally defective. 8. v. Jones, 420. 

2. On the trial of a n  indictment for disturbing a religious congregation, 
it was in  evidence that  the defendant, either just before or shortly 
after the beginning of the services, rose up in the church and began 
to speak on matters connected with his expulsion from the church, 
which had occurred a short time previously ; that  the minister directed 
him to stop, when he  declared he  would be heard, and persisted in 
speaking until he was removed from the house; that  he thereupon 
reentered and resumed his speaking, notwithstanding repeated re- 
monstrances from the minister, and by his conduct and voice so 
interrupted the services that the meeting was broken up: Held, 
that  upon this evidence the jury were warranted in  returning a ver- 
dict of guilty. S. v. Ramsall, 448. 

3. On such trial, evidence a s  to "before what body the defendant was 
tried" was inadmissible; also a s  t o  "how members of that  church 
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were tried and convicted"; also a s  to  the manner of defendant's 
expulsion and its propriety; also as  to whether the official board or 
the members of the church had, under i ts  rules, authority to expel. 
Ibid. 

4. On such trial a witness introduced by the State testified on cross- 
examination that  he had "taken the defendant to  task for sowing 
the seeds of discord and spreading false views": Held, to  be in- 
admissible t o  further inquire what those false views mere. Ibid. 

5. On such trial i t  was admissible for the State to  ask a witness "if i t  
was a custom in this church for a n  expelled member to get up on 
the Sabbath day, just before or a t  the beginning of the regular ser- 
vice, and make known his grievances." Ibid. 

6. I t  is not necessary to constitute the offense of disturbing a religious 
congregation, that  the congregation should be actually engaged in 
acts of religious worship a t  the time of the disturbance; i t  is  st&- 
cient if they a re  assembled for the purpose of worship and a re  pre- 
vented therefrom by the acts of the defendant. Ibid. 

7. Where on such trial the court charged, a t  the defendant's request, 
"that the act of disturbance must be wanton, intentional, and con- 
temptuous," but added "that the acts would be wanton if done with- 
out regard to  consequences, that is, for some purpose of his own, and 
with intent to do them whether he thereby disturbed the congrega- 
tion or not": Held, not to  be error. Ibid. 

8. On the trial of a n  indictment for false imprisonment, where it ap- 
peared tha t  the defendant, who was a constable, had arrested the 
prosecutor under a warrant issued by a justice of the peace, and 
under the verbal order the justice had put him in jail, where he 
remained until the succeeding day, when he was brought out, and 
under another warrant regularly committed: i t  was Held, that the 
defendant was properly convicted. 8. u. James, 455. 

9. An indictment for obtaining goods, etc., under false pretenses must 
charge not only the false pretense, but must also contain the negative 
averment that  the pretense was actually untrue. S. v. Pickett, 458. 

10. An indictment for obtaining goods under false pretenses can be main- 
tained against one who sells and conveys land for a price, by falsely 
representing i t  to  be free from encumbrances and the title thereto 
perfect, when the land is in fact encumbered with a mortgage, known 
to the defendant. IS. v. Munday, 460. 

11. Incest is not a n  indictable offense in this State. S. v. Eeesler, 469. 
12. I n  a n  indictment for the larceny of certain meat belonging to a rail- 

road company, the property was laid in a depot agent of the com- 
pany, who had possession and control of it for the company, for the 
use of its hands : Held, that the indictment is defective; the prop- 
erty should have been laid in the railroad company, the agent in such 
case not being a bailee. 6. u. Jenkins, 478. 

13. Fish a r e  not the subject of larceny, unless reclaimed, confined, or dead, 
and valuable for food or otherwise. 8. v. Krider, 481. 

14. An indictment for larceny which charges the defendant with having 
stolen "fire fish," and fails to  allege any of the conditions which 
render fish the subject of larceny, is fatally defective. Ibid. 
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15. In  a n  indictment against two defendants i t  is improper to examine 
each defendant against the other before the grand jury for the pur- 
pose of obtaining a true bill against both. Ibid. 

16. An indictment under Bat. Rev., ch. 32, see. 20. for the larceny of figs 
remaining ungathered in a certain field, etc., which fails to  allege 
that  they were "cultivated for food or market," is fatally defective. 
S. u. Liles, 498. 

17. In  a n  indictment under a statute, where the words of the statute are 
descriptive of the offense, the indictment should follow the 1an.guage 
and expressly charge the described offense, so as  to bring i t  xithin 
all the material words of the statute. Ibid. 

18. In  an indictment under chapter 228, Laws 1874-75, it is suffi.eient to 
describe the property burned a s  "one mill." 8. v. Jaunes, 504. 

18. An indictment for burning a stable, under chapter 228, Laws 1874-75, 
which omits to allege that the burning was done with "an intent- to 
injure or defraud," is defective. 8. u. E n g l m d ,  5.52. 

20. An indictment for such offense nuder chapter 32, sec. 6, Battle's 
Revisal, which omits to  allege thtlt the burning was in  the "night- 
time," is defective. Ibid. 

21. The repeal of a statute pencling a prosecution for an offense created 
under it  arrests the proceedings and withdraws all authority to pro- 
nounce jud,gnent, eTen after con~iction. 8. 1'. Long. 571. 

22. The provisions of chapter 283, Laws 1S76-T (whicll act repealed the 
statute, Bat. Rev., ch. 8-2, see. 15, under which the defendant Tas 
indicted), making the removal of crops under certain circumstances 
a misdemeanor, do not apply to  antecedent acts. Ibid. 

See Abandonment of Wife; Appeal, 7 ;  Costs, 4 ;  Evidence, 8 ;  Judge's 
Charge, 3 ;  Practice, 30, 31; Rape; Towns and Cities, 2. 

INFANT. See Prrsoual Property Exemption ; Petition for Partition ; Prac- 
tice, 11, 12 ; Process, 3. 

1. hn action for a n  injunction lies a t  the instance of a taxpayer, suing 
either alone or on behalf of all others similarly situated, to  enjoin 
the collection of a n  illegal tax by a municipal corporation. L~ondon  
IJ. Wilmingtott, 109. 

2. But  before such action can be maintained i t  must appear that  the 
plaintiff has paid so much of the tax, if any, a s  is admitted to  be due. 
(Mandamus to require uniform assessment suggested.) Ibid.  

INSASITY. See Kills, 11, 12, 13. 

IESOLVENCP O F  EXECUTOR. See Executors and Administrators, 1, 2. 

INSOLVENCY OF TRUSTOR. See Fraud, 1, 2. 

INSURANCE. 

1. I n  a n  action to recover on a policy of fire insurance, where it appeared 
that  the policy contained a condition that "when property (insured 

422 
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by this policy) or any part  thereof shall be alienated, or in  case of 
any trapsfer or change of title to the property insured or any part 
thereof or any interest therein, without the consent of the company 
iudorsed thereon . . . this policy shall cease to be binding upon 
the company"; and that  the plaintiff after the issuing of the policy 
had mortgaged the property insured, with power of sale, etc.: Held, 
that  the policy was thereby forfeited and the plaintiff was not en- 
titled to recover. Nossuman v. Insurance Co., 145. 

2. Where in  a n  action to recover on a policy of fire insurance it appeared 
that the premium for the insurance was not paid in cash, but a note 
given therefor, and the policy contained a stipulation that  "no insur- 
ance shall be considered a s  binding until the actual payment of the 
cash premium; but where a note is  given for cash premium, it shaii 
be considered a payment, provided the notes are  paid when due, and 
it is stipulated and agreed by and between the parties that in  case 
of loss or damage by fire to the property herein insured, and the note 
given for the cash premium or any part thereof shall remain unpaid 
and past due a t  the time of such loss, this policy shall be roid": i t  
was Held (the said note having been past due and uupaid a t  the 
time of the fire), that  evidence that  the defendant company, by pre- 
vious transactions with plaintiff and others, had extended similar 
notes, would warrant a jury in  coming to the conclusion that  the 
defendant was estopped from denying an agreement for extension 
and insisting upon a forfeiture. McC'rw  v. Insurance GO., 149. 

3. If a n  insurauce company intentionally by language or conduct leads 
i ts  policyholders to  believe that  they need not pay their premium 
notes promptly, and that  no advantage will be taken of the failure, 
i t  is  equivalent to a n  express agreement to  that  effect, and is  a waiver 
of any forfeiture expressed in the policy therefor. Ibid. 

See Evidence, 2. 

INTEREST. See Wills, 3, 4. 

INTERPLEADER. See Practice, 14. 

ISSUES. See Common Carrier, 2 ;  Pleading, 6, 7. 

JUDGE'S CHARGE. 

1. Where on the trial below i t  appeared that  the defendant had executed 
to one 11. eight notes for $125 each, which M. had transferred to 
plaintiffs before due a s  collateral, and that  the defendants had exe- 
cuted to  plaintiffs four new notes (upon which the action mas 
brought), and that  the old notes were thereupon delivered by the 
plaintiff to II., and the agreement under which the new notes were 
executed b~ defendants was in  dispute: Held, to  be error for the 
court to charge the jury, "that if the plaintiffs agreed to deliver to  
the defendants the eight old notes and failed to  do so, they could 
not recover," there being evidence (testified to on both sides) that  
after the plaintiRs g a ~ e  the old notes to M., the defendant and M. 
made a new arrangement of their matters concerning the old notes, 
which by consent of all  parties. including plaintibs..were destroyed. 
The court, in its charge, should have given due force to  these facts. 
Brunhild v. Freeman, 67. 

423 
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JUDGE'S CHARGE-Continued 
2. When on the trial of a n  action the court charged, "that i f  the jury 

believe that S. in  the course of his dealings and correspondence with 
the plaintiff gave him reasonable ground to believe, and he did 
believe, that the property was to  be bought and used for the benefit 
of S., and that  the plaintiff parted with his property under that 
belief, and the uroperty was used for the joint benefit of S. and H., 
on 8,'s farm, then S. is. affected with liability to  the plaintiff for the 
property a s  well a s  H.," etc.: it was Held, that  it cannot be seen a s  
a conclusion of law that  the defendant S. was prejudiced by the 
use of the expression "S.'s farm," and that  it was a matter exclu- 
sively within the discretion of the judge below, on a motion for a 
new trial. Pepper IJ. Harris, 71. 

3. On the  trial below it was in evidence that  a certain witness intro- 
duced for defendant had made statements inconsistent with her testi- 
mony on the trial. The defendant asked the court to charge, "that 
the evidence could be considered by the jury only for the purpose 
of impeaching the testimony of the witness, and not as  substantive 
evidence of defendant's guilt." The court charged, "that if the jury 
believe from the evidence that  the two statements mere inconsistent, 
then it would be for them to say whether her first statement or 
evidence a t  the trial was the truth" : Hela, to  be error ;  the court 
should have guided the minds of the jury a s  to the application of the 
impeaching evidence. 8. IJ. Davis, 433. 

4. On the  trial of an indictment for an assault with intent to commit 
rape, where there was evidence that  the defendant ( a  boy of 15) 
had been found on the prosecutor's child ( a  girl of about 6 ) ,  she 
being on her back v i t h  her clothes up, etc. : Hrld, to  he error for 
the court in its charge to  the jury to  remark with emphasis, "Why 
was she on her back? And why was he on her?" a s  violative of the 
act, Rev. Code, ch. 31, see. 130. S. v. Dancy, 437. 

5. On the trial of an indictment for larceny, containing a count for re- 
ceiving, etc., the court charged the jury, a t  the request of the de- 
fendant, "that if they believed that the defendant, although he may 
not have taken the property himself, but finding it  a t  his house, de- 
tained it under a claim of right, he cannot be convicted on the 
second count," but added, "that such claim must be a bona fide 

- claim, that is, a claim made in good faith, a claim beliel-ed in by 
himself, and not a mere sham claim or pretense of a claim": Held, 
not to  be error. S. v. Caveness, 484. 

6. On the trial of a n  indictment for maliciously burning a mill with in- 
tent, etc. (under chapter 228. Laws 1874-5). where the court charged 
the jury, a t  defendant's request, "that if the defendant burnt the 
mill with intent to  prevent detection of the alleged embezzlement or 
theft, although he knew incidental injury would be occasioned 
thereby, the jury should acquit," but added, "that the State mas not 
bound to prove malice or any facts or circumstances besides the un- 
lawful burning, from which the jury might presume malice, and the 
defendant might negative the same by evidence either of the State's 
witness or his own": H d d ,  not to be error ;  although the instruc- 
tion asked ought to have been refused, there being no evidence that 
he burded the mill with intent to  prevent the detection of the em- 
bezzlement, etc. S. u. Jaynes, 504. 
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JUDGE'S CHARGE-Continued. 

7. I n  such case the court charged that  i t  was "essential to  the successful 
proof of a n  alibi that it should cover the whole time of the trans- 
action in question, and wherc i t  fails to do so, it  is regarded as  the 
most suspicious eridence; that  the \?-itnesses all testified to having 
retired by 10 o'clock, and it was for the jury to say whether the 
prisoner might have left or did leave his bed, commit the deed, and 
return before the alarm of fire was given": Held, that  the first 
portion of the charge was erroneous, but the error was cured by 
the subsequent qualification, that  "it was for the jury to  say whether," 
etc. Ibid. 

8. On the trial of a n  indictment for perjury, it became material for the 
jury to  know whether a certain note was given for a horse or for 
the purchase of land; and the court declined to charge the jury, a s  
asked by the defendant, "that if B. sold a horse to  H. and took the 
mortgage to secure him, and that  was all the debt he had against 
the land, it made no difference how the contract was made to lift 
the mortgage, still in law i t  was a n  agreement to  pay the debt cre- 
ated for the horse, and that  the defendant would not be guilty": 
Held, to  be error. 8. 2;. Tucker, 545. 

9. It is  a violation of the act (Bat. Rev., ch. 17, see. 237) for a judge 
at any tinbe in  the progress of a trial (as  well as during his charge 
t o  the jury) to  express a n  opinion as  to the weight of evidence or 
to use language which fairly interpreted would make it reasonably 
certain that  i t  would influence the minds of the jury in  determining 
a fact. 8. u. Browning, 555. 

10. I n  such case, however, unless it appear with ordinary certainty that  
the rights of either party have been in some way prejudiced by the 
remarks or conduct of the court, i t  cannot be treated as  error. 
Ibid. 

See Assault and Battery, 1 ; Evidence, 20; Indictment, 7 ;  Larceny, 2 ; 
Master and Servant, 7 ;  Trial, 1, 2, 3, 4. 

I JUDGMENT. 
1. A judgment by default rendered by the Superior Court in  term-time 

in a n  action upon a former judgment or decree, is regular without 
proof of such judgment or decree being made before the clerk; sec- 
tion 218 of The Code is suspended by the act  suspending The Code. 
Bat. Rev., ch. 18. Mnhry v. h'rtoin, 45. 

2. A motion made after the expiration of a year to set aside a judgment 
under C. C. P.. see. 132, cannot be allowed. IOid. 

3. The acceptance by a judgment creditor of a promissory note upon a 
third person in satisfaction of the jud,ment is a discharge of the ' 
judgment, although the note is for a less amount than the judgment. 
Currie .c. Kenlzedy, 91. 

4. The requirement that a judge shall sign all judgments rendered in his 
court is  merely directory, and his omission to So so will not avoid 
the judgment as  to strangers; although it might, in  connection with 
other evidence, be a proof that  the judgment was fraudulent, or had 
not in fact been rendered by him. Rollins v. Henry, 342. 

5. Only a defendant can avoid a judgment for irregularity, and a s  long 
a s  he is content to waive the irregularity, strangers cannot avail 
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themselves of i t  collaterally. Therefore, where on the trial below a 
judgment rendered in another case against one not a party to  this 
action (relied on by the plaintiffs to prove title) appeared to have 
been rendered without ally case hariug been constituted in court: 
it was Held, that  the defendant in the action on trial could not take 
advantage of the irregularity. I b i d .  

See Practice, 10, 13; Purchase Money, 2 ;  Stay of Execution, 1. 

JUDGMEPU'T AGAINST ADMIXISTRATOR. See Practice, 7. 

JURISDICTION. See Justice of the Peace; Pleading, 12; Practice, 7 ;  
Prohibition. 

JURY. 

1. Where a motion is made, upon affidavits, in  the court below, to  set 
aside the verdict upon the ground of improper conduct in the jurors, 
the facts should be ascertained hy the court and spread on the record. 
This Court will not look into the affidavits. A'. c. SmalZwood, 560. 

2. If  the motion is grounded upon the mistake of the jury, this Court 
can take no notice of such mistake, whether of fact or of lam; the 
only remedy is for the court belom to grant a new trial. Ibid. 

3. Misconduct 011 the part of a jury, to impeach their rerdict, must be 
shown by other testimony than their own. Ibzd. 

See Action to Recoyer Land, 6 ;  Homicide, 5 ;  Practice, 8, 30; Verdict, 1. 

JUSTICE O F  THE PEACE. 

1. The act  of 1876-7, ch. 287, ousting the jurisdiction of justices of the 
peace in civil actions where none of the defendants reside in  ths 
justice's county, does not apply to an action commenced before the 
passage of the act. Lilll~ v. Pwcel l ,  82. 

2. A justice o f  the peace has no jurisdiction of a n  action of forcible entry 
and detainer. Perru v. Shepherd, 83. 

3. A justice of the peace has final jurisdiction orer affrays, on compliance 
with the required preliminary conditions. Gree?csbo? o ?j. Shields, 417. 

4. A verbal order of a justice of the peace, sending a prisoner to  jail, 
whether made before or after the examination on the warrant, is not 
a sufficient authority for the officer to whom the order is given. S ,  v. 
James,  4%. 

See Indictment, 8 ;  Practice, 16, 17; Stay of Execution, 1, 2. 

JUSTICE'S COURT. See Practice, 16, 17; Stay of Execution, 1, 2. 

LANDLORD AND TENANT. See Action to Recover Land, 3;  Practice, 2. 

LARCENY. 

1. On the trial of an indictment for larceny, i t  mas in evidence that  lint 
cotton was stolen froni certain bales on the platform of a warehouse; 
that  on the night of the larceny four bags containing cotton like that 
stole11 were found near-by, two of them hidden ; that the defendant on 
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LARCENY-Contimed. 

the same night was seen near the warehouse, behind some wood ; that  
about one month afterwards two bags (containing lint cotton like 
that  stolen) similar in all  respects to the bags found near the ware- 
house were found concealed in  defendant's possession: Held, that  
there mas sufficient evidence to  warrant a verdict of guilty by the 
jury. 8. v. Patterson, 470. 

2. On the trial for larceny. where the defeudant who was charged mith 
stealing a hog contended that  certain pork found in his house was 
part of a hog of his own, and two of his children testified that the 
defendant had killed a hog of his own the day before the pork was 
found, it was error for the court to  instruct the jury, "that there 
was no evidence that the hog was the property of any one except the 
prosecutor." 8. v. .&leacham, 477. 

3. To render a defendant guilty of receiving stolen property, etc., he 
must know a t  the moment of receiving i t  that  i t  has been stolen, and 
he must a t  the same time receive i t  with felonious intent. 8. ?j. 

Caveness, 484. 
4. V7here on a trial for 1:meny a witness for the State was permitted to  

testify that  in consequence of statements made to him by the de- 
fendant, he and defendant went to  a certain place in the woods where 
defendant pointed out to him the stolen property: Held, not to be 
error. 8. v. Lindsey, 499. 

See Evidence, 9, 11 ; Indictment, 12 ; Judge's Charge, 5 ; Practice, 26, 28. ' 

LEGACY. See Wills. 

LEGISLATIVE POWER. See Costs, 4 ;  Official Bond, 5. 

LEVY. See Action to Recover Land, 6 ;  Evidence, 5. 

LIEN. See Bailment ; Homestead, 6. 

MALICE. See Evidence, 19 ;  Judge's Charge, 6. 

MALICIOUS PROSECUTION. See Costs, 2, 4. 

MANSLAUGHTER. See Homicide. 

AIASTER AND SERTANT. 

1. If a servant remains in his master's employment with knowledge of 
defects in machinery which he is obliged to deal with in the course 
of his regular employment, he assumes the risks attendant upon the 
use of the machinery unless he has notified the master of the defects, 
so that  they may be remedied within a reasonable time; if he sees 
that  the defects have not been remedied, yet continues to expose him- 
self to  the danger, the master's liability ceases. Crutchfield 9. 

R. R., 300. 
2. Where both master and servant have equal knowledge of such defects, 

and the servant continues in the service and in the discharge of his 
regular duties, each party takes the risk. Ib id .  

3. If the servant have no knowledge of such defects, he is  not thereby 
exempted from ordinary care and caution; and if he so far  con- 
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MASTER AND SERVANT-Con tinued. 

tributes to his injury by his own negligence or want of care and 
caution as but for such negligence the injury could not hare happened, 
he cannot recover. Ibid. 

4. Where in the trial of a n  action for damages against a railroad com- 
pany for an injury received by the plaintiff while coupling cars, the 
court declined to charge the jury that  "if they believed that the 
plaintiff knew or had reasonable grounds for  believing that the 
engine used by defendant prior to the time of the injury complained 
of was not controllable by the engineer, and that  the roadbed was in  
a dangerous condition, and the plaintiff mas injured thereby, then 
the plaintiff was guilty of contributory negligence and the defendant 
mas not liable; and that  this was so whether the defendant knew 
or was ignorant of the condition of the engine or roadbed": i t  was 
Held, to  be error. Ibid.  

MAYOR. See Towns and Cities. 

MISJOINDER O F  ACTIOKS. See Pleading, 1, 2, 3. 

MISTAKE. See Action to Recover Land, 6 ;  Jury, 2 ;  Mortgage, 2. 

MISTRIAL. See Practice, 30. . 

MORAL DEBASEMENT. See Wills, 13. 

1. Where a mortgage deed contained a covenant on the part of the mort- 
gagee to  allow to the mortgagor in  case of foreclosure such sum 
as he might expend in permanent imr~rorenlents on the laud, "but the 
same is not to be paid until tne mortqage debt, with interest, has 
been fully paid and satisfied," and the land upon a sale under fore- 
closure did not bring a sufficient sum to pay off the mortgage debt: 
Held, in an action by the mortgagor against the mortgagee to recover 
for  improvements, that the plaintiff was not entitled to recorer. 
Phillips u. Holntes, 191. 

2. Where in such action the jury found that it  was not intended that a 
clause should be inserted in the mortgage deed that  the plaintiff 
should only be reimbursed for improvements after payment of the 
mortgage debt, but did not find that a provision for reimbursing him 
out of any fund, or that  the defendant should become personally 
liable, mas intended to be inserted and was omitted by mistake: it 
mas Held, that  the deed must be taken a s  expressing in its terms 
the true meaning of those who executed it. I b i d .  

See Building and Loan Association ; Indictment, 10. 

MORTGAGOR AKD RIORTGAGEE. See Mortgage and Mortgage Sale. 

MORTGAGE SALE. 

1. The estate acquired by a mortgagee by a purchase a t  a sale made by 
himself under a power in the mortgage deed is  not void, but only 
voidable, and can be aroided onIy by the mortgagor or his heirs or 
assigns. Joyner 2;. F(a?rner, 196. 
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MORTGAGE SALE-Cont inued .  
2. I n  such case the estate of the mortgagee, being voidable only, may be 

confirmed by any of the means by which a n  owner of a right of 
action in equity may part with it, viz.: (1) By a lease under seal. 
(2)  By such conduct as  would make his assertion of his right fraudu- 
lent against the mortgagee, or against third persons, and which would 
therefore operate as  an estoppel against its assertion. (3) By long 
acquiescence after full knowledge. Ib id .  

3. Where the defendant (mortgagee) purchased the land in dispute 
through a n  agent a t  a sale made by himself under a power in the 
mortgage deed, the plaintiff (mortgagor) being present and not ob- 
jecting, and thereafter the plaintiff by agreement retained possession 
of the land, a s  tenant of defendant, until certain crops were gathered, 
when they meL by agreement and adjusted the matter, t'ne plaintiff 
receiving the excess of the amount of sale over the sum due the 
defendant on the mortgage, less a certain sum allon-ed the defendant 
a s  rent, and yielded possession of the premises to the defendant: i t  
was Held, iu a n  action by plaintiff (brought soon after the above 
settlement) to set aside the sale, etc., that  the sale should be set 
aside, the land resold under the direction of the court, and the pro- 
ceeds applied to  the payment of such amount a s  should upon a n  
adjustment of accounts be found due the defendant, and the surplus 
paid to  plaintiff. I b i d .  

MOTION. See Appeal, 5 ; Guardian Bond, 2, 3 ; Judgment, 2 ; Practice, 21, 29. 

MURDER. See Evidence, 15 ; Homicide. 

''R'BTURAL HEIRS." See Wills, 1. 

NEGLIGENCE. 
1. Where the negligence of the defendant is proximate and that  of the 

plaintiff remote, a n  action for damages can be sustained, although 
the plaintiff is not entirely without faul t ;  but if the injury sus- 
tained by the plaintiff is the product of mutual or concurring negli- 
gence, no action for damages will lie. Dogge t t  u. R. R., 305. 

2. Where in an action for damages against a railroad compauy for the 
destruction of plaintiff's fence by fire, i t  appeared that  the plaintiff's 
fence was three-fourths of a mile from the fence which mas first 
ignited by sparks emitted from a n  engine of defendant, but was 
connected with it  by a coutinuous liue of fence, joined together by 
intermediate landowners, and that the owler of the fence which orig- 
iually caught on fire was guilty of coutributory negligence : H e l d ,  that  
the negligence of plaihtiff in connecting with such fence wits l'cmotc, 
and did uot affect his right to maintaiu the action. Ib id .  

3. To render a defendant liable in such case, the injury suffered by the 
plaintiff must be the natural and probable consequence of the de- 
fendant's negligence-such a consequence a s  under the surrounding 
circumstances of the case might or ought to  have been foreseen by 
the wrongdoer a s  likely to result from this action. I b i d .  

4. Where a fire is negligently kindled, and by reason of some iutervening 
cause is  carried or driven to objects which it would not otherwise 
have reached, the destruction of such objects is a remote consequence 
of the negligence. Ib id .  
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5. Where in such action i t  appeared that the fire caught between 10 and 
11 A. M., but had been extinguished, in the opinion of those con- 
tending with it who had left it, and thereafter i t  broke out afresh 
and was carried to plaintiff's premises: Held, that the injury was 
remote, and that plaintiff cannot recover. Ibid. 

6. In  such case, if there was any intervening negligence in the effort to 
extinguish the fire either by the intermediate landowners or their 
neighbors who assembled for that purpose, when their endeavors 
properly executed might have been successful, the plaintiff cannot 
recover. Ibid. 

7. In  such case, when the danger is imminent, the law imposes the burden 
upon the plaintiff to show that he was not negligent. Ibid. 

See Bill of Exchange, 4, 5 ;  Master and Servant. 

NEW PROMISE. See Statute of Limitations, 1, 2. 

NEW TRIAL. 

1. This Court has the power in a proper case to grant a new trial for 
newly discovered testimony. Henry v. Smith, 27. 

2. But in such case it must be shown that since the former trial testimony 
has been discovered which was then unknown, which is probably 
true, and if it had been produced would have caused a different judg- 
ment, which could not have been known in time for the former trial 
by any reasonable diligence, and that diligence had in fact been used 
to discover it. Ibid. 

See Jury, 2. 

NOTICE. See Action for Diverting Water, 3 ;  Action to Recover Land, 1, 3 ;  
Private Act; Process, 2 ;  Purchaser, 1, 3, 4. 

OFFICE AND OFFICER. See Corporations, 4. 

OFFICIAL BOND. 
1. Where a sheriff executed a bond for the collection of general taxes 

and another bond for the collection of special taxes: i t  was Held, 
that the surety on the first bond was liable for any defalcation in the 
general taxes, and also liable for a ratable part, share and share 
alike, with the sureties on the special tax bond (as if he had signed 
the same) for any defalcation in the special taxes. Cherry v. Wil- 
son, 164. 

2. The surety upon the general tax bond of a sheriff is liable for all taxes 
collected, whether general or special; and where there is a special 
tax bond executed by the sheriff, the surety upon the general bond. 
if the entire defalcation as to the special taxes is collected out of 
him, is entitled to contribution, share and share alike, from the 
sureties on the special tax bond as if he had signed the same. 
Cherry v. Wilson, 166. 

3. The act of the General Assembly (Laws 1873-4, ch. 4) extending the 
time of sheriffs wherein to settle their State tax accounts, on condi- 
tion that three-fourths of the taxes due should be paid within the 
time required by law, did not operate to discharge the sureties upon 
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OFFICIAL BOND-Conthued. 

their official bonds, whether the condition of the act was complied 
with or not, and whether or not such sureties had notice of the 
extension. Prairie u. Worth, 169. 

4. Nor can the plaintiffs (sureties on such bond) take any benefit under 
the resolution of the General Assembly of 6 February, 1874, extending 
time for the settlement of the one-fourth due, for the reason, among 
others, that  the condition contained in the resolution, that certain 
costs should be paid, does not appear t o  have been complied with. 
Ibid. 

5. A sheriff takes office and executes his bonds subject to  the power of 
the Legislature to control i ts  duties a s  the public good may require. 
The power which imposes the burden of taxation can legally indulge, 
mitigate, or suspend the assessment and collection of its revenues; 
and every collecting otficer accepts office and gives bond affected with 
notice and subject t o  the exercise of this right of sovereignty. It 
enters into and becomes a part of the contract with the State and is 
a s  binding upon the bondsmen a s  any express condition of the 
bond. Ibid. 

6. An action can be maintained by the clerk of a Superior Court in his 
own name upon the official bond of the sheriff, for the recovery of 
costs accrued in such court and collected by the sheriff, and due 
and payable to said clerk and others. Jaclison u. Maultsby, 174. 

7. The sureties on the official bond of a clerk of the Superior Court of 
New Hanover County, executed and conditioned according to the 
provisions of C. C. P., see. 137, a r e  liable in  a n  action by the city 
of Wilmington to recover taxes collected by the clerk upon inspector's 
license under chapter 6, Private Laws 1870-71, although the bond was 
executed prior to the passage of the act. Wilmington v. Nutt, 177. 

8. An action upon the official bond of a county treasurer (conditioned 
that  he a s  treasurer and disburser of the school fund should well 
and truly disburse, etc., for the recovery of money belonging to the 
school fund of the county collected by him and not paid over, is 
properly brought in  the name of the board of commissioners of the 
county. Commissioners u. Mag&%, 181. 

9. I n  such action, where the complaint alleged that  "the said treasurer 
accounted with the plaintiffs concerning moneys which had come into 
his hands as  said treasurer, and on such accounting was found t o  be 
in arrears and indebted to said county in the sum," etc., 'but failed 
t o  allege that any of the school fund or money ever came into the 
defendant's hands : Held. to  be demurrable. Ibid. 

10. An action upon the official bond of a county treasurer for the recovery 
of money due the county, collected by him and not paid over, is prop- 
erly brought ih the name of the board of commissioners of the county. 
Ibid. 

11. I n  such action, where the compiaint alleged the execution of the bond 
and that  the defendant collected the money as  treasurer, etc., and 
there was no allegation that  the defendant &-as treasurer a t  any time 
not covered by the bond: Held, that  the complaint substantially 
alleged that  the money was collected during the term covered by the 
bond, and was sufficient. Ibid. 

See Guardian and Ward, 1. 
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ORDINANCE. See Towns and Cities, 2. 

PAROL EVIDENCE. See Evidence, 12. 

PAROL PROMISE. See Contract, 8, 9. 

PARTIES. See Action for Diverting Water, 4 ;  Bill of Exchange, 3 ;  Decree, 
1, 2 ;  Guardian and Ward, 2, 3 ; Official Bond, 8, 10; Practice, 1. 

PARTNERSHIP. 

1. On the trial of an action against B., upon an issue a s  to whether one 
W. and B. were partners, there was evidence that  W. and B. were 
together, and had certain stock together; that  B. carried a note t o  
bank to be discounted, with a written request from W. that  i t  should 
be done; that 8. said that  the money w a s  for  himself  amd W.; that 
they were buuing stock together, and that  the<money was t o  be used 
in buying stock; that  B. afterwards referred to  the debt he and W. 
owed in bank, etc.: Held,  that the jury were warranted in  finding 
that  a partnership existed between W. and B. Dobson u. Cham- 
bers, 334. 

2. I n  such action, where i t  appeared that  the partners requested the 
plaintiff to pay their debt in  bank, and promised to repay him, and 
afterwards their note was taken up by certain accommodation accept- 
ances, which the plaintiff took up  with his  note, which was thereafter 
paid by him: i t  was Held,  that the plaintiff was entitled to  recover; 
and the plaintiff's right to recover is not affected by the fact that  he  
did not expressly contract to  take up the defendant's note, or that a 
considerable period of time elapsed before he did so. Ibid. 

PEACE WARRANT. 
1. A peace warrant, in which is alleged no threat, nor fact or circum- 

stance from which the court can determine whether the fear of the 
prosecutor is  well founded or not, should be quashed. S. v. Cooleu, 538. 

2. I n  such case it was held t o  be error to  tax the defendant with costs. 
Ibid. 

See Costs, 2. 

PERJURY. See Judge's Charge, S. 

PERSONAL PROPERTY EXEMPTION. 

A. dies, leaving a widow and minor.children (having devised his estate 
by will), and thereafter the widow dies, neither of them having 
applied for  a homestead or personal property exemption : Held,  that 
the minor children of A. are  entitled t o  a homestead, but not to the 
personal property exemption. W e l c h  9. illacg, 240. 

PETITION FOR DOWER. See Widow. 

PETITION FOR PARTITION. 

Where a petition (filed by a guardian in the county court of Granville 
under the act of 1851-2, ch. 41) recited that  the infant petitioners 
were tenants in common of a certain tract of land, that  the same was 
not sufficient to be divided in kind among the petitioners without 



INDEX. 

PETITION F O R  PARTITION-Continued. 

materially injuring their pecuniary interests, and that their interest 
would be promoted by a sale and the placing of the funds arising 
therefrom so that they would be productive, and prayed for a sale 
and that the proceeds be paid to the guardian for the maintenance 
and support of the infant petitioners : Held, that it was substantially 
an application for a partition by sale, and within the power of the 
court under the act. A l l e ~  v. Chappelt, 238. 

PLEADING. 

1. A complaint which contains a cause of action founded on contract and 
one for an injury to property (in tort) is demurrable under C. C. P., 
see. 126. (Division of action under sec. 131, C. C. P., suggested.) 
Doughty v. R. R., 22. 

2. An action for a penalty, given by statute to any person injured, is an 
action on contract. Ibid. 

3. An action to recover damages for illegally obstructing a navigable 
river is an action in tort. Ibid. 

4. A complaint alleged that A. contracted to sell a lot of land to the 
defendant, and took his notes for the price, and afterwards A. con- 
veyed the land to the plaintiff, who brought suit for the amount of 
the notes: Held, that the complaint is demurrable in that it failed 
to allege the assignment of the notes by A. to the plaintiff. Pearce v. 
Mason, 37. 

5. An allegation of such assignment in the answer of the defendant sup- 
plies the omission and gives the plaintiff a good cause of action. IbQd. 

6. When the defendant in such action in his answer alleges partial pay- 
ments, including a certain sum for the occupation of the premises by 
the plaintiff, which allegation is denied in plaintiff's replication, and 
no issue thereon is submitted to the jury, this Court on appeal will 
arrest the judgment and remand the case in order that that issue may 
be tried by a jury. Zbid. 

7. The general rule is that a party must present his defense in apt time 
by tender of issues, or else it must be held to be waired; but this 
rule should not be applied to a case wherein the complaint is not one 
on which a judgment can be given. Ibid. 

8. Defects in complaints are sometimes held to be cured by verdict, but 
not in cases where there is a total omission of an essential allegation 
in the complaint. Ibid. 

9. In  such case the defect in the complaint could have been cured by an 
amendment after verdict under C. C. P., see. 132. Ibid. 

10. Where a complaint, in an action brought by legatees and devisees 
under the will of A. against the next of kin and heirs a t  law of A. 
(the executor of A. being dead and there being no administrator 
d. b. n. or administrator of the executor), alleged that A. died 
seized and possessed of a large number of tracts of land of large she  
(without otherwise describing them), located in four different coun- 
ties and of great value, and possessed of large personal property and 
effects, all of which was directed to be sold by the executor; that 
the esecutor had fraudulently obtained releases from the plaintiffs 
of their interest in the estate (without describing the instruments of 
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release or the interest of plaintiffs) ; that such of the lands a s  had 
not been sold by the executor had descended to the heirs a t  law, the 
defendants, who were therefore tenants in  common with plaintiffs, 
and prayed for a n  account and settlement and partition: i t  was 
Held, that  the complaint was demurrable. Netherton v. Candler, 88. 

11. I n  such case it was error in  the court below to overrule a demurrer 
to the complaint and allow the plaintiffs to amend; the demurrer 
should have been sustained, and the plaintiffs required to pay costs, 
and then i t  was within the discretion of the court to allow the plain- 
tiffs to amend the complaint. Ibid. 

12. I n  such case the action was properly brought to  the Superior Conrt 
in term-time. Ibid. 

See Practice, 17, 18, 24; Statute of Limitations, 6. 

POSSESSION. 

1. length of constructir-e possession will ripen a defective title to land 
into a good one; tKe possession must sthe actual and continuous. 
Williams w. Wallace, 354. 

2. Where there is no actual occilpation of land shown, the law carries the 
possession to the real title. Ibid. 

years together. Therefore, wher; in  a n  action to recover land i t  
appeared that the plaintiff under color of title had made occasional 
entries upon the land a t  long intervals for the purpose a t  one time 
of cutting timber, a t  another of making bricks, etc.: Held, that  the 
plaintiff was not entitled to recover. Ibid. 

4. Where A. enters into possession of land, the property of B.'s wife 
under a deed from B. alone, the possession of A. is in law the posses- 
sion of the wife and inures to  her benefit. Davis w. McArthecr, 357. 

See Action to Recover Land. 

PRACTICE. 
1. One not a party to a n  action is  not bound by any decree rendered 

therein; and this is so, although such person was originally a party 
p la in t s .  Owens w. Aleaander, 1. 

2. I n  a n  action under the landlord and tenant act begun before a justice 
of the peace, and carried by appeal to the Superior Court, i t  was not 
error in the court to  allow the defendant to  file an answer claiming 
title in himself, and raising the question of the jurisdiction of the 
justice's court, although a motion to file such answer had been denied 
by the justice. Lane v. Morton, 7. 

3. Where on the trial in the court below there were no objections to any 
part  of the evidence and no exceptions to any part of his Honor's 
instructions, this Court on appeal can only affirm the judgment. 
Bernard w. Johnston, 25. 

4. Process issuing from a court is not subject to amendment when third 
persons have acquired rights and the amendment is in such a matter 
tha t  their rights would be affected by it. Phillips w. Holland, 31. 

3. A possession of land under color of title must be taken by a man hhu- 
self. his servants or tenants. and by him or them continued for seven 

- 
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5. Where process issued to one county went into the hands of the sheriff 
of such county, who did not execute it or make any return upon it, 
and thereafter the same process was altered by the clerk who issued 
it originally, by directing i t  to the sheriff of another county: i t  was 
Held, that i t  was error in the court below to allow the process to be 
amended by restoring i t  to its original form. Ibid. 

6. I t  is not error in a court to suspend the trial of an action in order to 
consider a motion to amend process in another case affecting the 
action on trial. Ibid. 

7. In an action against an administrator upon a note executed by him for 
a debt of his intestate, when the intestate died 26 November, 1869, 
and administration was granted upon his estate 23 December. 1869, 
the Superior Court had jurisdiction to give judgment against the 
administrator only for the purpose of ascertaining the debt; i t  had 
no authority in such action to investigate his accounts or to fix him 
with assets by any judgment. Holmes v. Foster, 35. 

8. I t  is error for a court upon the trial of an action to hand to the jury 
upon their retirement (when i t  is objected to) papers which have 
been read as evidence in the case. Williams v. Thomas, 47. 

9. Where a railroad company instituted proceedings before a Superior 
Court clerk to condemn the defendant's land, and appealed to the 
Superior Court from the assessment of damages made by the com- 
missioners as excessive ; and upon a jury trial the amount of damages 
was reduced and jndgment rendered therefor in favor of defendant: 
i t  was Held, that no part of the costs was taxable against the defen- 
dant. B. R. u. Phillips, 49. 

10. Under Rev. Code, ch. 31, see. 129;a summary judgment can be ren- 
dered in the probate court against the purchaser and his sureties on 
a note executed to secure the purchase money for land sold by an 
administrator for assets. Chambers v. Penland, 53. 

11. The general guardian of infant defendants is the proper person upon 
whom service of process against such infants should be made. Ibid. 

12. Irregularities in the preliminary proceedings in an action to sell land 
for assets are cured by the parties defendant coming in upon notice 
after a sale and consenting to its confirmation. Ibid. 

13. The remedy of a defendant aggrieved by a judgment is not by injunc- 
tion, but by an application to the court wherein the judgment was 
rendered, for relief. Ibid. % 

114. Under C. C. P., sees. 65, 66, a court has power to allow a judgment 
creditor of a corporation to interplead to an action in the nature of 
a quo warranto brought by the Attorney-General to annul and vacate 
the charter of the corporation. Attorney-General u. Bimonton, 57. 

15. In  an action wherein certain creditors of an alleged bank, which had 
never organized under the terms of its charter, but under the owner- 
ship and control of one S. had done business in its corporate name, 
were plaintiffs in a creditors' bill, and the executrix of S. and certain 
other creditors who after the death of S. had obtained judgments 
against the bank and were seeking to collect them, were defendants, 
in which action the plaintiffs demanded that the judgments in favor 
of the defendants be declared void, that the supposed assets of the 
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bank be declared part of the estate of S., and that an account be 
taken, etc., and obtained an injunction in the court below restraining 
the defendant creditors from proceeding to collect their judgments 
and the defendant executrix from paying any of the debts of the 
bank or of her testator: it was Held, that the injunction should be 
continued until the hearing, a receiver of the bank assets appointed, 
and the issue of fact arising in the action snbmitted to a jury, unless 
by consent they should be submitted to a referee. Dobson u. Bimon- 
ton, 63. 

16. Where the defendant upon judgment being rendered against him in a 
justice's court appealed in open court, and afterwards told the justice 
not to send up the papers, who thereupon delayed so doing, and there- 
after the defendant changed his mind and filed with the clerk of the 
Superior Court a bond sufficient to cover the plaintiff's claim and 
costs: Held, that i t  was not error in the court below to refuse to 
dismiss the appeal. Nuttle v. Green, 76. 

17. Where in an action brought by appeal to the Superior Court from a 
justice's court, the defendant alleged that his written answer filed in 
the justice's court was lost, and the court thereupon remanded the 
case to the justice, with leave to perfect the pleadings: Held, to be 
error. In such cases the court had the power, and i t  was its duty, to 
perfect the pleadings and proceed with the trial. Paison v. Job- 
son, 78. 

18. In an action of claim and delivery for a horse, where the answer 
alleges a lien upon it, a demurrer to the answer does not admit the 
lien. I t  merely admits the facts set out in the answer, denying their 
sufficiency in law. Mauney v. Ingram, 96. 

19. Where in such case the owner is dead, and the action is brought by 
his personal representative, a debt due defendant for feeding and 
taking care of the horse cannot be set up as a counterclaim. Ibid. 

20. No error can be assigned in this Court on appeal which was not 
assigned in the court below, except (1) the want of jurisdiction in 
the court wherein the trial was had, and (2) that the complaint does 
not contain a sufficient cause of action. Williamson u. Canal Cb., 156. 

21. No objection can be made to a deposition taken in an action, for any 
irregularity in taking the same, after the trial has begun; such 
objection should be taken by motion to quash the deposition before 
the commencement of the trial. Katxe.nstein u. R. R., 286. 

22. The exercise of the discretionary power of the court below, in allow- 
ing an amendment to the complaint during the progress of the trial, 
cannot be reviewed by this Court. Dobson v. Chambers, 334. 

23. Where on the trial of an action in the court below a party objecting 
to the admission of evidence assigns an insuacient reason for the 
objection, he cannot on appeal to this Court assign a different reason 
in support of such objection. Rollins v. Henry, 342. 

24. In an action to recover land, where the answer\ of the defendant denies 
the legal title of the plaintiff and sets up a legal title in himself, he is 
not a t  liberty to set up an  equitable defense upon the trial. Ibid. 

25. This Court will not undertake to supervise the discretionary powers 
of the court below over the argument of counsel, unless i t  clearly 
appears that such discretion has been abused. 8. v. Caueness, 484. 
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26. Where on the trial of an indictment for larceny the counsel for the 
State below argued to the jury "that a t  some time or other possibly 
one of them might be compelled to have a suit for property upon 
which he relied for subsistence, and the person with whom he was 
in litigation might seize and detain it, as the defendant had done in 
this case; that they must remember that a t  some time one of them 
might be placed in the circumstances of the prosecutrix, and as they 
would expect justice themselves, so they must mete i t  out to the 
prosecutrix," when he was stopped by the court: Held, not to be 
error; the court could hardly have done less, and was not r'equired 
to do more. Ibid. 

27. An exception to improper remarks made by counsel in argument to a 
jury should specify what was said; otherwise, this Court cannot see 
that any prejudice resulted from the irregularity. Ibid. 

28. On a trial for larceny, the counsel for the State in his argument to 
the jury said, "that if the judge had believed that the defendant had 
made out a fair claim to the property, he would have directed a 
verdict of acquittal without their leaving the box; but as he had not 
done so, the judge must not have believed that a fair claim to the 
property had been shown by the defendant" ; this passed unnoticed by 
the judge then, and in his charge; when the jury returned with a 
verdict of guilty, and on being polled three of them did not concur, 
the judge informed them "that he had no opinion of his own, and that 
i t  was improper for the counsel so to have represented him": Held, 
to be error; the remarks of the counsel were improper,, and the 
attempted correction of them by the court came too late. Ibid. 

29. A motion by two or more defendants in an indictment for separate 
trials is within the discretion of the judge, and his action is not 
subject to review; so, also, is a motion to remove the cause to another 
county. 8. w. Lindsey, 499. 

30. It is not error for a juror to be withdrawn by the court and a 
mistrial entered in a criminal action, upon a motion of the solicitor, 
where the indictment is defective, and in such case the defendant 
can be tried upon another indictment. 8. w. Eqqgland, 552. 

31. In the prosecution of criminal actions the solicitor is not restricted 
to the first bill of indictment found, but may a t  any time before enter- 
ing upon the trial send another bill to the grand jury and require the 
defendants to answer that. 8. v. Dimon, 558. 

32. On the trial of a criminal action, where there are two or more de- 
fendants, and their defenses are separate and antagonistic, the court 
must regulate the order and manner in which the defenses are to be 
presented, and the exercise of such discretion is not reviewable in 
this Court. Ibid. 

33. On the trial of a case in the court below, counsel cannot read to the 
jury in his argument an  opinion of this Court delivered on an appeal 
from a former trial in the same case, detailing some of the facts of the 
case as they then appeared. 8. 9. 8mallwood, 560. 

See Action for Diverting Water, 5 ;  Action to Recover Land, 2, 3, 5 ;  
Appeal, 1, 2, 3, 4, 6, 7 ; Arrest and Bail ; Costs, 1, 2 ; Common Carrier, 
2 ; Evidence, 7 ; Executors and Administrators, 1, 2 ; Guardian Bond, 



INDEX. 

PRACTICE-Co.ntinued. 
2, 3 ;  Imprisonment, 2 ;  Indictment, 15; Injunction, 1, 2 ;  Judge's 
Charge, 1, 9 ; Judgment, 1, 2, 4 ; Jury ; New Trial, 1, 2 ; Peace War- 
ran t ;  Pleading, 1, 6, 7, 8, 9, 11 ; Private Act ; Referee, 1, 2, 3 ; Stay of 
Execution, 1, 2 ; Supplemental Proceedings ; Trial ; Wills, 12 ; Witness. 

PRAOTICE I N  SUPREME COURT. See Imprisonment, 2 ; Jury, 1, 2 ; New 
Trial, 1, 2 ; Practice, 3, 22, 23, 25, 27, 32;  Trial, 5. 

PREMIUM NOTES. See Insurance, 2, 3. 

PRESCRIPTION. See Action for Diverting Water, 2. 

PRESUMPTION. See Fraud, 1, 2 ;  Referee, 1. 

PRESUMPTION O F  GRANT. See Adverse Possession, 1. 

PRIVATB ACT. 
An agreement by counsel set out i n  the record, that  the constitutional 

requirement of notice of the intended application to the General 
Assembly, for the passage of a p r i ~ a t e  act, was not observed a s  to 
the act in dispute, cannot be accepted by the Court a s  conclusive. 
Probably, if i t  appeared either from the act itself or affirmatively 
from the journals of the Legislature, which would have been compe- 
tent evidence in  the court below, that  such notice had not been 
given, this Court would hold the act to  be unconstitutional. If the 
legislative journal is  silent a s  to  the fact, the presumption would be 
that  the Legislature obeyed the Constitution. Gat7i.n v. TarBoro, 119. 

PRIVIES. See Decree, 2. 

PRIVILEGE TAX. See Construction of Statute. 

PROCEEDINGS TO CONDEMN LAND. See Practice, 9. 

PROCESS. 
1. I n  a n  action against a railroad company, service of the summons upon 

a local agent of the company is sufficient to bring the defendant into 
court. Katxenstein u. R. R., 286. 

2. Where in  such case notice of another proceeding i n  the action was 
served upon such local agent, it was held to  be s d c i e n t ,  in  the 
absence of any allegation that  thereby any injustice had befallen 
the defendant. Ibid. 

3. Infant defendants cannot "accept service" of process. Bass v. Bass, 374. 

See Practice, 4, 5, 6, 11. 

PROHIBITION. 
The Superior Courts have no power t o  issue a writ of prohibition. The 

Supreme Court has  the sole jurisdiction to issue such writ. Perry v. 
flhepkerd, 83. 

PROMISE. See Statute of Limitations, 1, 2. 
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PROMISSORY NOTE. 

A note executed in 1863, for the balance due upon a note executed in 
1853 (such new note being given because of a lack of space on the 
old note for entry of a credit),  is  riot subject to the legislative scale 
for Confederate money. Cobb u. Gray, 94. 

See Contract, 1. 

PROSECUTOR. See Costs, 2, 3, 4. 

PUKISHMENT. See Costs, 3 ; Imprisonment. 

PURCHASE. See Account and Settlement; Taxation, 2, 3. 

PURCHASER. 

1. Where land is purchased by a husband with his wife's money, the 
proceeds of the sale of her real estate, and title is taken to the 
husband alone, a resulting trust is created in favor of the wife, and a 
purchaser from the husband with notice stands affected by the same 
trust. Lyolz 9. A k h ,  258. 

2. Title derived by purchase a t  a sheriff's sale nnder a judgment not 
docketed in the county where the land lies. a ~ a i l s  nothing against a 
purchaser for ralue from the defendant in the execution. Rollins 9. 
H e w y ,  342. 

3. Where one bugs property pending a n  action of which he has notice, 
actual or presumed, in which the title to such property is in issue, 
from one of the parties to the action, he is bound by the judgment in  
the action just as  the party from whom he bought would have been; 
and the rule also is (except a s  it may be qualified by C. C. P., see. 
90) that  every person who buys property under such circumstances 
is conclusively presumed to hare  notice of the pending litigation. Ib id .  

4. A purchaser a t  esecution sale takes subject to all equities against the 
defendant in  the execution, whether he has ?lotice of them or not. 
Ib id .  

See Homestead, 1 ;  Purchase Money. 

PURCHASE MONEY. 

1. Where the plaintiff purchased and paid for the land in question, arid 
had the deed made to the defendant J. under a verbal agreement that  
the plaintiff was to hold the deed, and that concurrently l ~ i t h  taking 
the deed to J. he and his m3e were to  execute a mortgage to the 
plaintiff to secure the purchase money; J. did execute the mortgage, 
but his wife refused to join: Held, that  the plaintiff entitled to 
judgment for the amount due, and that  the land be sold to satisfy it. 
Held further, that in such case no title vested in J., and his wife 
acquired no dower or homestead rights. Held further,  that  plaintiff's 
demand is for the purchase money, a s  against which homestead rights 
do not prevail. Bunting u. Jones, 242. 

2. Where the plaintiff, h a ~ i n g  the equitable title to land, sold his interest 
therein to the defendant and procured a conveyance to him from the 
person holding the legal title: i t  was Held, that the defendant was 
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PURCHASE MONEY-Qontintced. 

not entitled to a homestead against a judgment rendered on a note 
given by him to the plaintiff as part of the price of the land. 8uit 9. 

Wit, 272. 
See Action to Recover Land, 1. 

QUO WARRANTO. See Practice, 14. 

RAILROAD COMPANIES. See Common Carrier ; Master and Servant; Neg- 
ligence ; Practice, 9 ; Process, 1, 2. 

RAPE. 

An indictment for rape, which charges that the prisoner ". . . in and 
upon one N., in the peace of God and the State then and there being, 
violently and feloniously did make an assault, and her the said N. 
then and there violently and against her will did ravish and carnally 
know," etc., is sufficient. El. w. Lamtom, 564. 

See Evidence, 22 ; Judge's Charge, 4 ;  Trial, 3, 4, 5. 

RECEIVER. See Practice, 15. 

RECEIVING STOLEN GOODS. See Larceny, 3. 
% 

REFEREE. 

1. If there is no evidence to support the findings of fact reported by a 
referee, they will not be sustained; they are presumed to be right 
unless shown to be wrolzg. Green w. Jones, 265. 

2. An exception to the report of a referee should discriminate and point 
out specifically the faults complained of. An exception "that the 
referee ought to have found as a conclusion of law that the plaintiff 
recover nothing," is not sufficient. Xwit w. Xwit, 272. 

3. Where the defendant in his answer set up an itemized counterclaim, 
and the referee reported as to only o%e item, and the defendant 
excepted because "the facts from which the conclusions of law are 
drawn are not found with s d c i e n t  distinctness and certainty to 
warrant them," and also because "there are certain material issues 
raised by the pleadings and sustained by the evidence which the 
referee has not set forth": Held, that the exceptions are not suffi- 
ciently distinct, and the Court will infer that the referee passed 
upon all the items, and rejected the one allowed. Ibid. 

REGISTRATION. See Crop Lien ; Deed. 

RELEASE. See Mortgage Sale, 2. 

RELIGIOUS CONGREGATION (Disturbing). See Indictment, 2, 3, 4, 5, 6, 7. 

REMAINDER. See Wills, 3, 4, 8. 

REMOVAL OF CAUSE. See Practice, 29. 

REMOVAL OF EXECUTOR. See Executors and Administrators, 1, 2. 

REPEAL O F  STATUTE. See Indictment, 21, 22. 
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RESULTING TRUST. See Purchaser, 1. 

RIPARIAN PROPRIETOR. See Action for Diverting Water, 1, 2. 

SALE O F  LAND. See Account and Settlement; Action to Recover Land, 6 ; 
Indictment, 1 0 ;  Purchase Money, 1, 2. 

SALE O F  LAND FOR ASSETS. See Practice, 10, 12. 

SATISFACTION O F  JUDGMENT. See Judgment, 3. 

"SCALE." See Promissory Note. 

SCHOOL FUND. See Official Bond, 8, 9. 

SEPARATE TRIAL. See Practice, 29. 

SERVICE O F  PROCESS. See Process. 

SHERIFF. See Justice.of the Peace, 4 ;  Ofiicial Bond, 1, 2, 3, 4, 5, 6. 

SHERIFF'S DEED. See Action to Recover Land, 6 ;  Evidence, 5. 

SOLICITOR. See Witness. 
I 

SPECIAL PROCEEDING. See Practice, 10, 11, 12. 
I 

SPECIFIC DESCRIPTION O F  GOODS. See Warranty, 2,  3. 

SPIRITUOUS LIQUORS. See Taxation, 2, 3. 

STATUTE O F  LIMITATIONS. 

1. A promise by M. that  "he would see his brother and would pay the 
debt" is sufficient to  remove the bar of the statute of limitations. 
Kirby 9. Mills ,  124. 

2. A promise (relied on to avoid the statute of limitations) made to an 
attorney is in  law a promise made to the principal, and can be 
declared on as  such. Ibid. 

3. I n  an action t o  recover damages for the conversion of personal p r o p  
erty, the defendant pleaded the statute of limitations: Held, that the 
force and effect given by the statute to the lapse of time cannot be 
defeated by proof that  the plaintiff did not know of the defendant's 
act of conversion, or that  the defendant fraudulently concealed the 
same. Blount u. Parker, 128. 

4. I n  such action, where it appeared that  in 1865 a safe in  which mere 
certain bonds belonging to the plaintiff's intestate was broken open 
by Federal troops, and most of the bonds stolen or destroyed, and 
that  defendant found three of them in the public street, and took 
possession of them; and afterward, in 1875, the plaintiff ascertained 
tha t  the defendant had possession of the bonds, and demanded them, 
notifying the defendant that  they belonged to the estate of his intes- 
tate, and defendant refused to surrender them, but in a few weeks 
thereafter sold them and converted the proceeds, whereupon the plain- 
tiff brought this action: it was Held, that  the action was barred by 
the statute of limitations. Ibid. 
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STATUTE OF I~I~~ITATIONS-Conti~ttbed. 

5. In  such case the provisions of C. C. P., see. 34, do not aid the plaintiff, 
even if his cause of action had accrued since the adoption of The 
Code. Ibid. 

6. When the statute of limitations is relied upon a s  a defense, it can be 
taken advantage of only by answer. Kahnweiler v. Anderson, 133. 

See Bill of Exchange, 6 ;  Contract, 3, 9 ; Stay of Execution, 2. 

STATUTORY OFFENSE. See Indictment, 17, 21, 22. 

STAY LAW. 

The act of 1860, first extra session, ch. 16 (known a s  the first stay law), 
is  unccnstitutiona! and void. Lyon  v. Akin, 258. 

STAY O F  EXECUTION. 

1. One who signs a stay of execution upon a justice's judgment a s  surety 
becomes thereby a party to  the judgment, and is  bound to the same 
extent and in like manner a s  his principal. Barringer v. AlUsor~, 79. 

2. I n  such cases the statutory bar of seven years (Rev. Code, ch. 66, sec. 
6) applies to  a n  action brought against the surety upon the judg- 
ment. Ibid. 

SUBSTANTIVE EVIDENCE. See Evidence, 7 ;  Judge's Charge, 3. 

SUFFICIENCY OF AFFIDAT'ITS. See Arrest and Bail ; Executors and 
Administrators, 2. 

SUMMARY JUDGMENT. See Practice, 10. 

SUMMONS. See Process, 1. 

SUPPLEMENTAL PROCEEDINGS. 
1. A judgment creditor whose execution has been returned unsatisfied 

cannot maintain an action against a n  administrator to subject a dis- 
tributive share of the judgment debtor in  the estate to  the satisfac- 
tion of the debt; he must proceed by supplemental proceedings. Rand 
u. Rand,  12. 

2. Proceedings supplemental to execution under C. C. P. are  a substitute 
for the former creditors' bill, and are  governed by the principles 
established under the former practice in administering this species 
of relief in behalf of judgment creditors. Ibid. 

SUPREME COURT PRACTICE. See Imprisonment, 2;  Jury, 1, 2 ;  New 
Trial, 1, 2 ;  Practice, 3, 22, 23, 25, 27, 32; Trial, 5. 

SUPERIOR COURT. See Practice, 7. 

SURETY AND PRINCIPAL. See Official Bond, 1, 2, 3, 4, 5, 6 ;  Stay of 
Execution, 1, 2. 

TAXATION. 
1.. A tax levied by a municipal corporation of 2 per cent on real estate, 

excluding from valuation and taxation the stocks of goods owned 
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by merchants, is obnoxious to Article VII, see. 9, of the Constitution, 
a s  not being un i fo rm;  and the fact that  the corporation added to the 
tax on the monthly sales of said merchants more than enough to 
compensate for the deficiency caused by said exclusion does not alter 
the case. London v. Wilmilzgton, 109. 

2. A dealer in spirituous liquors, etc., in  listing the amount of his pur- 
chases for taxation under the revenue act (Laws 1876-7, ch. l%, 
see. l o ) ,  is not entitled to  deduct therefrom the amount of the United 
States internal revenue tax upon said purchases. Lehrnaz u. Gran- 
t ham,  115. 

3. Liquors, etc., subject to the United States internal revenue tax cannot 
be purchased before they a r e  properly stamped. Ibid. 

4. A tax is unifornz when i t  is equal upon all persons belonging to the 
described class upon which it  is iml~osed. Gatlin v. Tarboro, 119. 

5. A tax levied quarterly by a town, under authority of an act of the 
General Assembly, upon all  traders doiug business in the town, "of 
$1 for every $1,000 worth of goods sold during the preceding quarter," 
is uniform and constitutional. Ibid. 

See Construction of Statute ; Injunction, 1, 2. 

TAXES. See Official Bond, 1, 2, 3, 4, 5, 7. 

TOWNS AND CITIES. 
1. A chief officer of a city or town has the same criminal jurisdiction 

within the corporate limits as  is given to justices of the peace; but 
the statutory requisites which confer final jurisdiction must be com- 
plied with. Greensboro u. Shields, 417. 

2, A prosecution under a city ordinance must fail if no ordinance is set 
out in the proceedings a s  having been violated. Ibid. 

See Injunction, 1, 2 ;  Taxation, 1, 4, 5. 

TRIAL. 
1. A judge in his charge to  a jury is not required to  recapitulate collateral 

evidence testified to on the trial. 8. u. C a ~ e n e s s ,  484. 
2. I t  is too late after rerdict to  except to  the omission of the court to 

recapitulate to  the jury any evidence adduced on the trial. Ibid. 
3. On a trial for rape, the prosecutrix, while testifying as  to the circum- 

stances of the crime, hesitated and wept; whereupon the court 
directed her to proceed, saying, "You need not use language that  will 
shock your modesty": Held, not to be error. X. v. Laxton, 564. 

4. On such trial, the mother of the prosecutrix, while testifying before 
the jury, held down her head, seemingly much affected, and spoke in 
a low voice; prisoner's counsel thereupon asked the court to require 
her to h d d  up her head and speak louder; the court declined to 
compel the witness to hold up her head, but said that she would be 
required to speak loud enough to be heard, a t  the same time remark- 
ing to  counsel that  "some allowance must be made for the woman, 
a s  she was overcome with emotion": Held, not to  be error ;  such a 
remark was not an invasion of the province of the jury within the 
purview of C. C .  P., see. 237. Ibid. 
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5. During such trial certain members of the family of the prosecutrix 
sa t  within the bar, and occasionally wept during the argument of 
the prosecuting counsel, and withdrew when the prisoner's counsel 
addressed the jury: Held, that  any action in the matter was within 
the sound discretion of the presiding judge, and not subject t o  review 
in this Court. Ibid.  

See Action to Recover Land, 4 ;  Homicide, 5 ;  Practice, 6, 8, 9, 21, 24, 
29, 30, 31, 32, 33. 

TRUSTS AND TRUSTEES. See Account and Settlement; Fraud, 1, 2 ;  Pur- 
chaser, l. 

UNCONSTITUTIONAL JUDGMENT. See Imprisonment, 1. 

UNIFORM TAXATION. See Taxation, 1, 4, 5. 

UNITED STATES INTERNAL REVENUE TAX. See Taxation, 2, 3. 

VENDOR AND VENDEE. 

1. As soon a s  a n  order for goods is accepted by the vendor, the contract 
is complete without further notice t o  the vendee; and such contract 
is fully performed on the part of the vendor by the delivery of the 
goods i n  good condition to the proper carrier. Ober v. S m i t h ,  313. 

2. A delivery t o  a carrier designated hy the vendee is of the same legal 
effect as a delivery to  the vendee himself; if no particular route or 
carrier is indicated by the vendee, it is the duty of the vendor to  
ship the goods ordered "in a reasonable course of transit." Ibid.  

3. The fact that  no bill of lading was sent to  the vendee does not affect 
the right of the vendor to recover the price of the goods. Ibid.  

See Warranty. 

VENUE. See Guardian Bond, 2, 3. 

VERBAL ORDER O F  JFSTICE. See Indictment, 8 ;  Justice of the Peace, 4. 

VERDICT. 

The ungrammatical findings of a jury do not vitiate a verdict when the 
sense is clear; and where in this action the jury found that  defend- 
a n t  H. agreed with the plaintiff t o  purchase the property, and that 
the defendant S. was a party to  the contract, there is  no room for a 
misconstruction of the verdict. Pepper  u. Harr i s ,  71. 

See Action to Recover Land, 6 ;  Appeal, 7 ;  Mortgage, 2 ;  Pleading. 8, 9. 

WAIVER. See Insurance, 5; Warranty, 2. 

WARRANTY. 

1. Where L. purchased of R. a certain number of barrels of rosin, under 
the following contract, vie.: "Received of L. $700, in  part payment 
of 500 barrels of strained rosin, t o  be delivered," etc., and thereupon 
a t  the place of delivery L. examined and selected the number of 
barrels purchased from a lot of barrels largely in excess of the 
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amount purchased; and the barrels so selected afterwards proved in 
a great measure not to  be "strained rosin": it was Held, that  the 
agreement of R. to  delirer, etc., amounted to a warranty on his part 
that  the rosin received by L. should be strained rosin. Lewis v. 
Roulztree, 323. 

2. I n  such case the fact that L. had an opportunity to  inspect the rosin 
before or when it was delivered, and did in  fact select the particular 
barrels purchased, did not amount to  a waiver of the warranty that  
they should be of the specific description. Ihid. 

3. Where goods a r e  warranted to come within a specific description, the 
vendee is entitled, although he d w s  not return them to the vendor 
or give notice of their failure to  come within the description war- 
ranted, to bring a n  action for breach of warranty. Ibid.  

WIDOW. 

1. Where a widow does not dissent from her husband's will, there is no 
prescribed time within which she must apply for dower; and where 
she does not dissent and makes no application adverse to  her rights 
under the will, there is no statute and no principle of the common 
Law which bars her right of dower or its equivalent i n  the lands of 
her husband. X m o n t o n  v. Houston,  408. 

2. The statute (Rev. Code, ch. 118, see. 8) secures to  a widow a pro- 
vision out of the lands of her husband in two cases, yiz. : (1) m-here 
dower is actually assigned, (2)  where the husband devises lands to  
the wife which a re  presumed to be in  lieu of dower. Ibid. 

3. Where the plaintiff, in a petition for dower, had qualified a s  executrix 
under the will of her husband (by which the whole estate, real and 
personal, was devised to her) and exercised the duties of the office 
for sixteen months, when, ascertaining that  the estate was insol~~ent ,  
she instituted this proceeding against the creditors of the estate: 
it was Held,  that  she was entitled to  h a r e  allutted to her for life 
such portion of the lands of her husband a s  she would have been en- 
titled to if he had died intestate. Ibid.  

4. Although no proceeding has been provided by statute for a case where 
a widow claims the equivalent for dower in the lands of her husband 
devised to her under his will, yet by analogy she is entitled to  the 
same remedies as  are  provided in a n  application for dower. Ihid. 

See Personal Property Exemption. 

WIFE'S ISTDREST. See Action to Recover Land, 1 ; Purchaser, 1 ; Purchase 
Money. 

WILLS. 

1. Where a testatrix bequeathed a certain sum each to her two sisters, 
M. and S., "and in the event of the death of either without natural 
heirs, the amount I hare  bequeathed shall go to the survivor": Held,  
that  the words "natural heirs" mean children or issue; and upon the 
death of M. without issue, the bequest to her goes to N, Miller a. 
Churchill, 372. 

2.  A testator by his will gave his entire estate to  his wife, "to be disposed 
of by will or in any mann.er she may deem best"; the wife died, 
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WILLS-Comtimuea 

leaving the property undisposed of: Held, that under the will she 
acquired an absolute estate in the property, and a t  her death it 
descended to her heirs and distributees. Bass v. Bass, 374. 

3. Where personal property is bequeathed for life, with remainder over, 
and the bequest is not specific in terms, and there is nothing in the 
will to show an intention or preference that the life tenant shall 
enjoy the specific property left, and in the form in which i t  is left, 
i t  must be converted into money as a fund to be held and applied to 
the benefit of all by paying the interest to the legatee for life and 
. the principal to the remainderman. Ritch v. Morris, 377. 

4. A testator, by his will, bequeathed certain personal property, consisting 
of stock, crops, furniture, cash OE hand, notes, etc., "to my daughters 
H. and F., to each of them during the term of their natural life, and 
at  the death of each to descend to the children of each, share and 
share alike; my said daughters during life to use the profits arising 
or accruing from their estate respectively, and to inure to their sole, 
separate, and exclusive use and benefit, and a t  the death of each 
to descend as aforesaid": Held, that the executor should sell the 
personal property and pay over the interest on the fund so acquired 
(after paying debts) to the legatees annually and the principal to 
their children a t  the death of said legatees; and further, that the 
legatees were entitled to an account in order that the fund might be 
definitely ascertained. Ibid. 

5. A testatrix by her will bequeathed to her niece R. for her life the 
annual interest upon $4,000, and gave to D. one acre of land and 
certain small articles of personal property, and then gave the whole 
of her estate, "subject to the devises and bequests herein otherwise 
made," to her brother J. in fee, in case he should be solvent a t  the 
time of her death, and if not, then to him in trust, etc., stating that 
"this provision includes the whole of my estate of every character, 
both real, personal, and mixed." Afterwards the testatrix made a 
codicil to the will, by which she gave the $4,000 to R. absolutely, and 
also gave certain other pecuniary legacies to her three sisters. There- 
after she made another codicil, "not wishing my real estate to be in 
any manner liable for the debts of my brother J., etc., I devise to 
my nephew T. all my land and other real estate, in trust for his 
mother during the life of J., and then to him (T.) and his heirs male 
in fee simple," etc. The personal estate of the testatrix, although at 
her death nominally ample to pay off the pecuniary legacies men- 
tioned in the first codicil, proved to be insuflicient for that purpose: 
Held, that the pecuniary legacies mentioned in the first codicil are a 
charge upon the real estate devised to T. Devereum v. Devereux, 386. 

6. The legal effect of the words in the will, "subject to the devises and 
bequests herein otherwise made," is the same as if those devises and 
bequests had been directed to be taken out of the estate and the 
residue given to J. Ibid. 

7. The testatrix, by enlarging her bounty to R. in the first codicil, did 
not intend to withdraw or impair the security provided for its pay- 
ment; and the additional legacies are within the words of the will 
and protected equally with the annuity to R. and the legacy after- 
wards substituted for it, and the second codicil was not made to 

446 



INDEX. 

disturb the relations previously existing between the different objects 
of the testatrix's bounty or the value of their respective interests under 
the will. Ibid. 

8. Where land was devised to 0. in trust for two of the testatrix's 
daughters during their natural life, to  be equally divided, and after 
the death of either, in trust i n  part for her three grandchildren, 
until the death of the other daughter, "at which time" said land is 
to  be "equally divided" between the said three grandchildren, of 
whom the defendant P. was one: Held, that  the interest of P. in  the 
land was a vested remainder, and liable to sale under execution 
during the term of the life tenants. Elltoood v. Plunzrner, 392. 

9. A testator by his will devised that  "the plantation that  my son G. now 
lives on, lying in Burke County, 350 acres, to be sold . . . and 
the balance of the said land joining G.'s plantation where he now 
lives in Burke County to  be equally divided with my three sons J., 
H., and G." The testator had three adjoining tracts of land in Burke 
County, containing respectively 400, 70, and 200 acres, the first two 
of which had been cultivated by G. for many years: Held, that  under 
the will the entire plantation, containing the first two tracts (470 
acres) should be sold ; the words "350 acres" being only an accumu- 
lative description of the property, and not of the amount of land 
intended to be sold. Jones v. Robinson. 3%. 

10. It is a well settled rule of construction that where there is  in the first 
place a n  unambiguous and certain description of the thing, and after- 
wards another description which fails in  certainty, the latter must 
be rejected. Ibid. 

11. On the trial of an issue of devisazit %el non, the burden is upon the 
caveator to  prove the insanity of the testator. Mayo v. Jones, 4@2. 

12. On such trial the propounder has the right to open and conclude, the 
burden of proving the formal execution of the will being upon him. 
Ibid. 

13. Moral debasement is not necessarily and of itself insanity. Ibid. 
See Costs ; Personal Property Exemption ; Widow. 

WITHDRAWAL OF JUROR. See Practice, 30. 

WITNESS. 

It is error to permit the solicitor for the State to testify in a criminal 
trial without being sworn. S. u. Smi th ,  462. 

See Eridence, 10;  Trial, 3, 4. 




